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^  HE  first  republication,  nearly  twenty  years  ago,  of  the  United  States  Supreme 


Court  Reports  in  the  Lawyers*  Edition,  was  an  event  of  public  importance.  It  lias 
resnlt«d.  not  merely  in  the  increase,  but  in  the  literal  multiplication,  of  the  number  of 
lawyers  and  judges  vfho  own  and  use  tbir  great  series  of  decisions.  It  has,  therefore, 
materially  extended  the  influence  of  those  decisions  upon  the  general  jurisprudence  of 
the  country.  Now  the  inclusion  of  Rose's  Xotes  obviously  adds  great  value  to  these 
reports. 

At  the  end  of  each  volume  of  reports,  several  of  which  are  bound  in  every  book 
of  this  set,  will  be  found  Rose's  Notes  for  that  volume.  These  volumei  u-e  separated 
by  colored  sheets. 
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Jackson,  cz  dcm.  St.  John,  t.  Chew  (De- 
vise)   163 

JtudkaaOf  Newman  t.  (Sale)  670 

L. 

Lear,  Armstrong  v.  (Lex  Lod.  Probate  of 

Testamentary  Paper)    169 

Lidderdale  t.  BoUnson  (Local  Law)  604 

M. 

Mason  t.  Matilda  (Local  Law)  600 

M'Connell  r.  The  Town  of  Lexington  (Lo- 
cal Law)   682 

Martin  v.  Mott  (Constitutional  Law)...  19 
MontgomeiT  V.  Hemandes  (Limitation)..  129 

Mallow  V.  Hinde  (Practice)   193 

Merchant,  United  States  v.  (Practice)  480 

M'Gill  V.  Bank  of  the  United  States  (Sure- 
ty)  611 

Marr,  Derereanz  t.  (Fraetioe)  212 

Mason  V.  Haile  (Oonstitatlonal  Law) ....  870 
M'Lemore  T.  Powell  (BUla  of  Exchange. 
Surety)   664 

N. 

Nonis,  mniama  t.  (C!oiistitnUoi»l  Law. 

Practice)   117 

Newman  v.  Jackson  (Sale)  670 

Nicholl.  United  SUtes  t.  (Surely)  606 

a 

Ogdm  T.  Saunders  (Cowtitntional  Law)  218 
P. 

Peter,  Thompson  v.  (Limitation)  666 

Palmyra,  The  (Prize.    Piratical  Amis- 
sion.    lAwfnl  (Commission.  PrmU>l6 

C^use)    1 

PostmasterGeneral  v.  Early  ( Cmstitntion- 
al  Law.   Construction  of  Statute)  ....  136 

Pope,  Chotard  v.  (Local  Law)  686 

Poindexter's  Lessee,  Hraiderson  t.  (Con- 
struction of  Treaty.   Local  Law)  630 


Potter   V.   Gardner    (Devise   of  Lands 

charged  with  tiie  Payment  of  Debts)  498 

mmit.  13. 
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prestmMO,  Dnunmoiid  t.  (Onarantie.  Evi- 
dence)   616 

Powell,  MXcmore  T.  (Bills  of  Exchange. 
Surety)    664 

Plufcer  y.  Judges  of  the  Circuit  Court  vt 
Muyland  (Pnetiee)  601 


Bulda  r.  Sduitzell  (Judgment  lien.  Local 
lAw)    m 

Buggies,  Qcneral  Interest  Insurance  Com- 
pany  T.  (Insurance)   408 

Booinson,  Lidderdale  t.  (Local  Law)  S04 

Bamsay  T.  Allwre  (Admiralty  Jurisdio- 

ttoDj  «u 


B. 


Sdiatsell,  Kanldn  t.  ( Jadgment  Uen.  lo- 
cal Law)   

Saunders,  Ogtden  t.  (Constituticnal  law)  213 
Seott  ▼.  Sduresn  (CIUUWB17)   80S 

•  lb  90. 


T. 

nUotson,  United  States  T.  (Practice)...  18l> 
Thornton  v.  Winn  (Bills  of  Exchange  and 
Promissory  Notes.    Sale  with  ^u'ran-  ■ 

ty)    183 

Thompson  t.  Peter  (Limitation)   666- 

Taylor,  DaTidson  t.  (Praetioe)  604 

U. 

United  States  t.  TiUotson  (PraeUce)  180 

United  States  t.  Gooding  (Slave  Trade 

Acts.    Evidence.    Pleading)  46(^ 

United  States,  The,  t.  Marchant'  (Prac- 
tice)   480> 

United  States,  The,  v.  860  Chests  of  Tea 

( (instruction  of  Statute.  Jurisdiction)  486 
United  SUtes,  The,  t.  Nieholl  (Sure^)  606- 
United  SUtes.  The,  t.  Barker  (BiUs  of  j^- 
ehange)    669- 

W. 

Williams  t.  ITorris  (Constitut^cmal  Law. 
Practice)    117 

Winn  T.  Jackson  (Practice)   13&> 

Winn,  Thornton  v.  (Bills  of  Exchange  and 
Promissory  Notes.  Sale  with  Warran- 
ty)  ISZ 

WuUamaon  ▼.  Daniel  (Dniia)   66» 
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CITATIONS 


IN  0PINI0K8  OF  THE  JUDGES  CONTAINED  IN  THIS 
BOOK— WHEATON,  VOLS.  9—12, 


CASES 

A 

Ato»bMi  T.  Ifattham,  6  Mnm. 

199    IB  Wheal.  692 

Am*  T.  PiekereU,  3  Atlc.  226.  10  Wheat.  169 
AUridi  T.  Cooper.  8  Vea.  3M. .  12  Wheat.  696 
Alexander    v.    Pendleton,  8 

Craneh,  462 ... ;   9  Wheat  288 

Alrted  MiUer,  Hardin,  193. .  0  Wheat  614 
Aman  t.  Bailey,  Bull.  N.  P.  276,  12  Wheat  188 
Amedie,  The.  1  Aeton,  240  ..  10  Wheat  116 
Anderson  t.  Jaekion.  18  John. 

SS2  12  Wlieat.  162,  163,  166,  166 

Afldover,  Etc.  T.  Corp.  t.  Hay, 

7  Maaa.  102   12  Wheat  106 

Andrewa       Uar.  Iiu.  Co.  9 

John.  32   12  Wheat  416 

Anon,  3  Atk.  318   10  Wheat  170 

Antelope,  The,  10  Wheat  66, 11 

Wheat  413   12  Wheat  646 

ApolIoB,  The,  9  Wheat  862...  9  Wheat  870 
Apollon,  The,  9  Wheat  362. . .  10  Wheat  487 
Apdkm,  The,  9  Wheat  362...  12  Wheat  17 
Apthorp,    Etc.        North,  14 

Maaa.  167   12  Wheat  85 

I     Arnold  t.  U.  S.  0  Crancb,  104.  12  Wheat  463 
Arundel  Blc  t.  Goble,  Chltty  on 

Bills,  379,  N.  C;  Ed.  1821  . .  12  Wheat  658 
Aalfai  T.  Parkin,  1  Burr.  667..  11  Wheat  297 
AvetT  T.  Strofher,  Tbyl.  N.  C. 

Cms.  434   9  Wheat  67^ 

Ajn  T.  Aden,  Cro.  Jaa  73. . . .  11  Wheat  368 

B. 

Badnall        Samuel,  8  Price 

Sxeh.  S21   12  Wheat  668 

Bssot's  Case.  Year  Book,  7 

Edw.  IV.,  p.  29   11  Wheat  362 

Bailia  t.  Gale,  2  Ves.,  Sr.,  48. .  10  Wheat  237 
Bailie  T.  Modigliani,  6  Term, 

421  BCanhall.  728  

12  Wheat  896,  402,  406,  406 
Biker  t.  Wheaton,  6  Mass.  609, 

12  Wheat  362,  363,  364 
Ball  ▼.  Trdawney,  Cro.  Car. 

603   12  Wheat  629,  680 

Ballantine  t.  Oolding,  8  Term, 

COO ;  1  East,  6    12  Wheat  360 

Barber  t.  Gingell,  3  Bip.  80  . .  10  Wheat.  354 
Barclay  t.  Lucaa,  1  Term,  201. 

(n.)   a   «  Wheat  703 

Barnes  t.  Hedley,  2  Tknnt  184,  10  Wheat  392 


CITED. 

B. 

BarrT.  OratB,4Whe«t218...  9  Wheat  288 
Base  T.  aive,  4  M.  ft  Selw.  16,  10  Wheat  364 
Beachcroft   v.   Beaeheroft,  2 

Vem.  800   10  Wheat  236 

Beal  T.  Seek.  8  Bar.  *  HeO. 

242    12  Wheat  022 

Beatty  t.  Mar.  Ins.  Co.  2  John. 

109    12  Wheat  84 

Beachamp's  Cas^  9  Edw.  17. 

fol.  27,  pi.  40   12  WheO.  481 

Belch  V.  Harrey   10  Wheat  169 

Berkshire  Blc  t.  J<mes,  6  Mass. 

624   11  Wheat  176 

Blc  of  CoL  T.  Oakley,  4  Wheat. 

236   12  Wheat  298.  342 

B'k  of  Col.  T.  Patterson,  7 

Cranoh,  299    9  Wheat  829 

Blc  of  Col.  T.  Fatterwtt,  7 

Craneh,  209  

12  Wheat  74,  100.  102,  106.  114 
Blc  of  N.  Lib.  V.  Cresson.  12 

Serer.  *  R.  306  12  Wheat  81,  89 

B'k  of  U.  S.  T.  Deveaux,  6 

Cnmch,  61  

9  Wheat  817.  877.  et  seq.  911-913 
Blc  of  U.  S.  T.  Osbom.  0  Wheat 

738    9  Wheat  819 

B'k  of  U.  S.  T.  Osbom,  9  meat 

738    12  Wheat  149 

Blc  of  Utica  T.  Smith,  18  John. 

280    9  Wheat  691 

Blanchard  t.  Rnssell.  13  Uass. 

1    12  Wheat  296 

Blight  T.  Boebester,  7  Wheat 

660    12  Wheat  168 

Bolton  T.  Richards,  6  D.  &  E. 

138    10  Wheat  848 

Bond  T.  Hopkins,  1  8ch.  &  Lef. 

413    10  Wheat  171 

Booth  T.  Hodgson,  6  Term,  406, 

11  Wheat  272,  278 
Borrodaile  Lowe,  4  Taunt  03.  12  Wheat  187 
Boucher  T.  Lawson,  Caa.  Temp. 

Hardwleke,  86;  Abbott  119..  12  Wheat  413 
Bowman  t.  Helton,  8  Bibb,  161 

11  Wheat  281,  824 
Bcnrdell  t.  Drununond,  2  Camp. 

167    11  Wheat  316 

Boyfield  T.  Brown,  2  Str.  1066,  12  Wheat.  400 
Brent  t.  Chapman,  8  Crancb, 

368    11  Wheat  371 

Bridgonaa's  Case,  Hob.  II,  918.  12  Wheat  632 
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Brit.  Ooa.      ThomptMi,  Bm^ 

141    10  Wheat.  487 

BruM  T.  Bnue^  S  Xumt  Sn, 

40S  (n)  10  Wheat.  852 

Bnrrowa  t.  JemtiiOb  S  Str.  7SS; 

1  Moeeley.  1   1£  WhMt  806 

Bqztowb  r.  McWfauui,  1  Des*. 

408    18  Wheat.  6S7 

Bwh  T.  Jamiwm,  S  Bibb.  118..  10  Wheat  168 
BwhneU  t.  Snd,  1  Yea.  IW;..  18  Wheat.  024 
Bndc  T.  Vmnm,  4  Eaat,  819...  U  Wheat.  632 

d 

Gampanqae  t.  Bnrnell,  1  Waih. 

341    12  Wheat  298 

Ganidiv  t.  Caimiiu^  Moaeley, 

240   10  Wheat  231,  232,  238 

Caroline,   The,   t.   U.   S.  7 

Cranch,  496   »  Wheat  387 

Carson  v.  Hanway.  3  Bibb.  100.  10  Wheat.  163 
Cartwrlffht  t.  Cmlier,  Hardin, 

179  7.   10  Wheat  161 

Caze  T.  Bait  Ins.  Co.  T  Cranch, 

368   12  Wheat  396,  402-406 

Chamoek'B  Case,  12  Howell's 

St  Tr.  1464  ;  8  Satk.  81.  .12  Wheat  484,  486 
Child  T.  Wright,  8  D.  &  E.  64.  10  Wheat  228 
Chirac  v.  Chirac,  2  Wheat.  259,  10  Wheat  180 
Cholmondeley  t.  L'd  Clinton,  2 

Jae.  &  Walk.  1   10  Wheat  174 

Clay  T.  Snelgrave;  L'd  Raym. 

576,  12  Mod.  406   12  Wheat  616 

Clelaod  v.  Gray,  1  Bibb.  38. . . .  10  Wheat  162 
Clemoitaon    v.    Williams,  8 

Cranch,  78     11  Wheat  314 

Clementson    T.    Williams,  8 

Cranch.  72   18  Wheat  667 

Clinton  T.  Brig,  Hannah,  Bee, 

419      12  Wheat  618 

Cochran  v.  Thomas,  Hardin, 

261    10  Wheat  461 

Coltman  T.  Marsh,  3  Taunt.  380,  11  Wheat  313 
Cook  T.  Ainham.  8  P.  Wms.  288,  10  Wheat  170 
Cook  T.  Woodrow,  5  Cranch,  13,  9  Wheat  528 
Gort  T.  Birbeck,  Dongl.  218. .. .  11  Wheat  173 
Couchmaa  t.  Thonuts,  Hardin, 

261   10  Wheat  461-464 

GraddoGk*!  Case,  2  Brownl.  37, 

12  Wheat  618,  623 
Craig  T.  Hawkins,  1  Bibb.  63. .  11  Wheat  219 
Crane  t.  Pell,  38  Hen.  VIU. . .  12  Wheat  622 
Gutter  T.  PoweU,  6  Term,  820. .    0  Wheat  588 

B. 

Daly  T,  James.  8  Wheat.  636. . .  18  Wheat  168 
Danforth  t.  Thomas,  1  Wheat 

165   9  Wheat  876,  677 

Darbishire  t.  Parker,  6  East, 

16    18  Wheat  188 

Bart  Coll.  t.  Woodward,  4 

Wheat  618,  096   18  Wheat  29S 

Davie  t.  Bryan.  2  Bibb,  118. ...  10  Wheat  163 

Bavis  T.  Davis,  2  Bibb.  137  10  Wheat  163 

Davis  V.  Shed,  16  Mass.  6   18  Wheat  621 

Dedham  Blc  v.  Chickering,  3 

Pick.  336   12  Wheat  86 

Del  Col  V.  Arnold,  3  Dall.  333,  10  Wheat  487 
Be  Lovio  v.  Boit  2  Gall.  400. .  18  Wheat  638 
Demarest  v.  Wynkoop,  3  John. 

Oh.  B.  189   10  Wheat  170 

Denham  t.  Stephenaoa,  1  Balk. 

35S;  6  Mod.  241   10  Wheat  458 

IS 


Demi  T.  Oaaldn,  Cowp.  657. . . .  10  Wheat  SS 

Denn  T.  Mellor,  2  Bos.  &  Pnll. 

227t  6  D.  &  E.  668  10  Wheat  881,  8S 

Der  Mohr.  The,  3  Bob.  108;  4 

Rob.  314   12  Wheat  40 

Diana,  The,  1  Dodson,  96          10  Wheat  11 

Dod  T.  Monger,  6  Mod.  216. .. .  0  Wheat  71 
Doddridge    v.    Thmnpson,  0 

Wheat  400.;   »  Wheat  87 

Doe  T.  Alloi,  8  D.  ft  B.  407. . . .  10  Wheat  22 
Doe  V.  Holmes,  8  D.  ft  E.  1 ....  10  Wheat  23 
Doe  V.  MeFarland,  0  Cranch, 

161     9  Wheat  67 

Doe  T.  BidiardB.  8  D.  ft  E.  356, 

10  Wheat  231.  233.  23 
Doe  V.  Woodman.  8  East.  228. .  12  Wheat.  7 
Donaldaon  Means,  4  Dall.  109.  12  Wheat  18 
Dorr  V.  New  Eng.  Ina.  Co.  4 

Mass.  232     12  Wheat  39 

Dorr   V.   Pacific   Ins.    Co.  7 

Wheat  681  10  Wheat  416;  et  aec 

Dunn  T.  St  Andrews,  Ch.  14 

John.  118   12  Wheat  7 

E. 

Elmendorf  v.  Carmichael.  3  Lit- 

tel  R.  484   11  Wheat  3S 

Elmendorf  v.  Taylor.  10  Wheat 

167   18  Wheat  19 

Emily  and  Caroline,  The,  9 

Wheat  381   18  Wheat  47 

English  T.  DarlOT,  2  Bos.  ft 

PuU.  61   12  Wheat  56 

Epia.  Char.  Soc.  t.  Epis.  Ch. 

Etc.  1  Pick.  372   12  Wheat  7 

Eppes  V.  Randolph,  3  Call.  125,  12  Wheat  50 
Essex  Turn.  Co.  v.  Collins,  8 

Maes.  292   12  Wheat  10 

Evans  v.  Beatie,  6  Eep.  26   12  Wheat  62 

Evans  v.  Parre,  Keble,  500         12  Wheat  63 

Eyre  r.  Taunton,  Cro.  Car.  296, 

12  Wheat  618,  62 

P. 

Faikncy  T.  Reynons,  4  Burr. 

2069   11  Wheat  272,  273,  27 

Farmer  v.  Davis,  1  Term,  108. .  12  Wheat.  62 
Farmer  v.  Russell,  I  Bob.  ft 

Pull.  295   n  Wheat  27 

farmer  v.  Wiee.  8  P.  Wms.  204,  10  Wheat  23 
Farm  ft  Meeh's  B*k  of  Pa.  v. 

Smith,  6  Wheat  131   12  Wheat  33 

Fitzherbert  v.  Mather,  1  Term, 

12   12  Wheat  41 

Fitzhugh  V.  Anderson,  8  Hen. 

ft  Mun.  289  11  Wheat  372,  37 

Fleckner  v.  B'k  of  U.   S.  8 

Wheat  338   12  Wheat  10 

fletcher  t.  Peck,  6  Cranch, 

87   18  Wheat  186,  29 

Foden  v.  Sharp,  4  John.  183. . .  11  Wheat  17 

Fortune.  The,  1  Dodson,  81         10  Wheat  11 

Fortune  v.  Lingham,  2  Camp. 

416    18  Wheat  19 

Fosdick  V.  Cornell,  1  Johns.  R. 

440   12  Wheat  168,  164,  16 

Foster  v.  Essex  B'k.  17  Mass. 

470  18  Wheat  74,  8 

Fotheringham   t.    Prince,  8 

Mass.  568   18  Wheat  40 
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fowU  T.  Alexandria,  11  Wheat 

320    12  Wheat.  389 

T.  Wright,  2  W.  BL 
 10  Whaat  228 

G. 

GaUoway  r.  N«ale,  1  Bibb.  140.  10  Wheat.  162 
Oardiier  t.  Ship,  N.  J.  1  Pet 

223   12  Wheat  626,  633,  637 

Oaniett      Sam,  Etc.  6  Mun. 

M2   12  Wheat.  692,  693 

Gell  T.  Jaeobfl.  not  rept'd  12  Wheat  286 

Qdston  T.  Hojt,  3  Wheat  246. 

9  Wheat.  807,  374,  870 
Gelston  t.  Hoyt,  3  Wheat.  246,  10  Wheat.  289 
Goierat  Smith,  The,  4  Wheat. 

438   12  Wheat  614,  635,  636,  630 

Gibbon  t.  Coggon,  2  Camp.  188,  12  Wheat.  188 
^bMia  T.  Ostten,  B  Wheat.  1, 

12  Wheat  446,  462,  463 
THbbt  r.  Onger,  12  V«b.  413. ...  12  Wheat  690 
OibwB  T.  Hunter,  2  H.  Bl.  187, 

11  Wheat  322,  324 
QibMii  T.  Phila.  Ins.  Co.  I  Binn. 

405   12  Wheat  405 

Gladitone  t.  King,  1  M.  A  S.  35,  12  Wheat  416 
Gloucester  BIe  v.  Salem  Bit,  17 

Mau.  33  10  Wheat  360,  362 

Golden  t.  Prince,  6  Hall's  L.  J. 

602    12  Wheat  295 

Goodriffht      Barron,  11  East, 

280   10  Wheat  244,  246 

Ooodtitle  T.  lifodden,  4  East, 

496    10  Wheat  231 

Gran  Pan,  The,  7  Wheat.  471,  10  Wheat  498 
Gravson       Atkinson,  1  Wils. 

533   10  Wheat  229,  235 

Green  t.  Kew  Riv.  Co.  4  Term, 

690    12  Wheat  620 

OoUim  T.  Ashbj,  4  Burr.  1029,-  0  Wheat  349 

H. 

HtliCT  Brown,  3  Day,  346. .  ft  Wheat  600 
Hiailton      Russel,  1  Cranch, 

110    11  Wheat  82 

Baobory  t.  Codcrill,  1  RoIL 

Abr.  835   12  Wheat  164 

Harden     Fiaher,  1  Wheat  300,   9  Wheat.  496 

Hare  t.  Unton,  31  Hen.  VI          12  Wheat.  622 

Harper  t.  Chariesworth,  4  Bam. 

4  Cress.  576  12  Wheat  68,  97 

brris  T.  Bledsoe,  Peek,  234..  ft  Wheat  6S1 
Haniaon  r.  Sterrr,  5  Cranoh, 

280   12  Wheat  361,  362,  363 

HaTden  v.  H.  T.  Corp.  10  Mass. 

397   :   12  Wheat  106 

Head   T.   ProT.   Ins.   Co.  2 

Craneh,  127  12  Wheat  68,  98,  101 

Henriqnes  v.  Dutch,  W.  Ind. 

Co.  2  L'd  Raym.  1536   11  Wheat  400 

Haling  T.  Qurtings,  4  John. 

469,  B.  b   11  Wheat  313 

Hides  y.  Hotchkiss,  7  John.  Ch. 

299    12  Wheat  296 

Hildreth      Sand,  2  John.  Ch. 

35   11  Wheat  80-93 

Einde  t.  Ixnurworth,  II  Wheat 

190    12  Wheat  667 

Hi^am  t.  Bidgway,  10  East, 

122    12  Wheat  622 


Hite  T.  Graham,  2  Bibb.  143, 

11  Wheat  21ft,  220 
Hoare     Clement,  2  Show.  338, 

12  Wheat  624,  629 
Hogan  V.  Jackson,  Cowp.  297^ .  10  Wheat.  229 
Hoofnagle          Anderson,  7 

Wheat  212  9  Wheat  610,  512 

Hoppet,  The,  7  Cianeh,  380. ...  8  Wheat  401 
Hopewell  y.  Aekland,  1  Salk. 

239    10  Wheat  238 

Hornsby  t.  Lee,  2  Madd.  R.  16,  II  Wheat  162 

Horn  V.  Ivy,  1  Vent  47   12  Wheat  93 

Houston  T.  Moor^  6  Wheat  1, 

12  Wheat  33,  34 
Hovenden  t.  L'd  Annesly,  2  Sch. 

&  Lef.  607   10  Wheat  173 

Hoyt  T.  Qelston,  S  Wheat  246. .  ft  Wheat  870 
Hudson  V.  Harrison,  3  Brod.  & 

Bing.  97,  364   12  Wheat  391 

Huguenin  v.  Basely,  14  Ves.  273,  11  Wheat  92 
HuTsecamp  v.  Teel,  2  Dall.  358,  9  Wheat.  528 
Hunter  v.  Britts,  3  Camp.  455,  II  Wheat.  298 
Hunter  v.  Potts,  4  Term,  182..  12  Wheat  359 
Hussey  v.  Christie,  9  East,  426,  12  Wheat  633 
Hutchmstm    t.   Johnston,  1 

Tenn,  731    12  Wheat  180 


Inhob.,  Etc.  in  Sutton  r.  Cole, 

3  Pick.  232   12  Wheat  107 

Irrine  t.  Simms,  3  Dall.  426 .. .   9  Wheat  297 

J. 

Jackman  v.  Walker,  8  Litt  100,  10  Wheat  163 
Jackson  v.  Blansbaw,  3  John. 

289,  292   12  Wheat  163 

Jackson  v.  lAwton,  10  John.  23,  -11  Wheat.  384 
Jackson  T.  Staats,  11  John.  337,  12  Wheat  165 
Jenner  t.  Tracy,  3  P.  Wms.  287, 

(n)    10  Wheat  169 

Jenys  v.  Fawler,  2  Str.  646         10  Wheat  363 

John,  The,  3  Rob.  288. . .  .12  Wheat  626,  683 
Johnson  T.  Pannel,  2  Wheat 

207    11  Wheat  220 

Johnson   T.   Shippen,   2  L'd 

Raym.  982;  I  Salk.  36..  12  Wheat  629,  630 

Jones  T.  Fales,  4  Mass.  262   9  Wheat  690 

Jones  T.  Plummer,  2  Littel,  162,  11  Wheat  224 
Jones  T.  Ryde,  6  Taunt  488 . . 

10  Wheat  842,  362 
Jones  T.  Shore,  1  Wheat  462 . .  10  Wheat  288 
Justin  T.  Ballam,  2  L*d  Raym. 

806   12  Wheat  624,  637 


Kempe  t.  Kennedy,  6  Cranch, 

173    10  Wheat  199 

Kensington  r.  Inglis,  8  East, 

273    9  Wheat  486 

Kerr  t.  Moon,  9  Wheat  665 .. .  10  Wheat.  202 

Key  T.  Matson,  Hardin,  70  10  Wheat  161 

King,  The  v.  Ameiy,  1  Term, 

595;  2  Term,  615   12  Wheat  71 

King,  The  t.  Bigg,  Str.  18;  3 

P.  Wms.  419  12  Wheat  94,  96 

King,  The     Oillsoa,  1  Taunt 

95;  2  Leach.  1007   11  Wheat  411 
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King,  The  t.  Harrison,  1  Leacli. 

180;  2  EMt,  P.  C.  927.  988..  11  Wheat  411 
King,  Tlie  t.  Inhab.,  Eto.  5 

Ewt,  240.   18  Wheat.  76 

King,  The  t.  Neiheraeal,  4 

Tenn,  268   12  Wheat.  176 


Lambert  t.  Paine,  8  Craneh»  97»  10  Wheat  236 
L'd  Arlington  t.  Herridc,  2 

Sannd.  412   9  Wheat  703 

Lei^wr  T.  Tatton,  16  East,  420, 

11  Wheat  311,  813 
Lefflngwell  t.  White,  1  John. 

Cas.  99   12  Wheat.  1S8 

Leftley  t.  MilU,  4  Term,  170. .  9  Wheat  687 
Leigh  T.  Burleigh,  Owen.  122  ..12  Wheat.  623 
Levi  Dearbome,  The,  4  Hall, 

Am.  L.  J.  97   12  Wheat  637 

Levy  Y.  B-k  of  U.  S.  4  Ball. 

234;  1  Binn.  27.... 10  Wheat  347,  364,  357 
Lewis  T.  Congrave,  2  Taunt  2. .  12  Wheat  102 
Lion  y.  Burtis,  20  John.  483..  12  Wheat  16S 
Line.  &  K.  Blc  T.  Page,  0  Mass. 

166    8.  Wheat  690 

liTingaton  t.  Md.  Ins.  Co.  7 

Craneh,  606    9  Wluat  641 

Lonis,  The,  2  Dodson,  210          10  Wheat  118 

Louis,  The,  2  Dodson,  210  . .  11  Wheat  66,  66 
Loveacres  v.  Blight,  1  Cowp. 

352   10  Wheat  231,  243,  245 

Lumb  T.  Milnes,  6  Tes.  617. . . .  11  Wheat  162 

H. 

Madison  T.  Vaughan,  6  Cal. 

662   ■  10  Wheat  402,  406 

Magi  11  T.  Kauffroan,  4  Berg.  & 

R.  317   12  Wheat  72 

Maley  v.  Shattuck,  3  Cranch, 

458    10  Wheat  488 

Manro  t.  Almeida,  10  Wheat 

472   12  Wheat  630,  631 

ifarianna  Flora,  The,  11  Wheat 

1    12  Wheat  17 

Markant  T.  Twisden,  Qilb.  Eq. 

R.  30   10  Wheat  280 

Markham   t.   Gonaston,  Cro. 

Eliz.  627   9  Wheat  719 

Markle  T.  Hatfield,  2  John.  466,  10  Wheat.  342 
Mather  v.  Bush,  16  John.  233. .  12  Wheat.  296 
IfoyoT  of  Thetford'B  case,  1  Salk. 

192    12  Wheat  95 

McClung  T.  Ross,  6  Wheat.  116,  9  Wheat  288 
McCuUoch     T.     Maryland,  4 

Wheat.  316    S  Wheat.  869-861,  867 

McCuUoch    T.    Maryland,  4 

Wheat  316  12  Wheat  449,  467 

McKee  t.  Bodlcy.  2  Bibb.  482, 

,   11  Wheat  219,  226 
MeKeen  r.  Delam^,  6  C^raneh, 

22    12  Wheat  168 

McMechen  T.  Mayor,  Etc.  of 

Bait  2  Har.  &  J.  41   10  Wheat.  407 

McMillan      McNiel,  4  Wheat. 

200   12  Wheat  264,  265,  272,  315,  333 

Menetone  t.  Gibbons,  3  Term, 

267   12  Wheat  632,  639 

Meraon  t.  Blaokmore,  2  Atk. 

341    10  Wheat  228 

Miller  T.NieholIs,  4  Wheat  811,  12  Wheat  124 
14 


11 

Miller  t.  Race,  1  Burr.  462. ...  10  Wheat  84 
Mitford  T.  Mitford,  9  Ves.  87..  11  Wheat  16 
Moffat  T.  Strong,  10  John.  12. .  12  Wheat  16 
Moor  T.  McUor,  2  Boa.  &  PnlL 

247;  6  D.  &  IC.  668.... 10  Wheat  231,  23 
Moore  v.  WMtl^,  Hardin,  89,  10  Wheat  18 
Murray  t.  Charming  Betsi^,  2 

Craneh,  64   10  Wheat  48 

Murray  v.  Wise,  Pree.  in  Ch. 

264,  2  Vem.  664   10  Wheat  23 

Katwyn  t.  St  Quintin,  I  Bos. 

ft  Pull.  662   12  Wheat  66 

Keilson  t.  Mott  2  Binn.  301. . .  10  Wheat  40 
Newhy  t.  Blakley,  8  Hen.  & 

Mun.  67   11  Wheat  87 

Noble  V.  Kenneway,  Doug.  6 11,  0  Wheat  68 
Norton  V.  Ladd,  1  Lutw.  756, 

10  Wheat  238,  23 

O. 

Ogden  T.  Saunders,  12  Wheat. 

213   12  Wheat  37 

Oliver  v.  My.  Ins.  Co.  7  Craneh, 

487    12  Wheat.  89 

Orr  V.  Hodgson,  4  Wheat.  453 . .  9  Wheat  49 
Osborne  v.  B'k  of  U.  S.  9 

Wheat  738  9  Wheat  906,  91' 

Ousten  T.  Hebden,  1  Wile.  101,  12  Wheat  63 

P. 

Palmer  v.  Allen,  7  Cranch,  660, 

10  Wheat  87  et  sec 
Palmer  v.  Downer,  2  Mass.  179,  9  Wheat  35 
Palmer  v.  Richards,  3  D.  &  E. 

356    10  Wheat  231,  233,  23 

Palmyra,  The,  ID  Wheat  502..  11  Wheat  43 
Parsons  v.  Buddock,  2  Vem. 

608    12  Wheat  60 

Patton  r.  Easlton,  1  Wheat 

476    9  Wheat  66 

Pawling  v.  U.  S.  4  Cranch,  219,  12  Wheat.  38 
Payne  v.  Whale,  7  East  274..  12  Wheat  19 
Pearsall    T.    Summersett  4 

Taunt.  693    9  Wheat  70 

Pearson  v.  Pulley,  1  Ch.  Caa. 

102    10  Wheat  17 

PeitoQ  V.  Banks,  1  Vem.  66 . . .  10  Wheat  23 
People  Jansen,  7  John.  332 . .  9  Wheat  79 
Petrie  v.  Hannay,  3  Term,  418,  II  Wheat.  2? 
Phillips  V.  Hunter,  2  H.  Bl.  402,  12  Wheat  31 
Pierce  v,  Butler,  14  Mass.  303 . .  11  Wheat  17 

Pigot's  case,  11  Co.  26  9  Wheat  711*  71 

Plattsburg,    The,    10  Wheat. 

133    12  Wheat  45 

Polk  V.  Wendell,  9  Cranchf  87,  11  Wheat  3J 
Polk  V.  Wendell,  6  Wheat.  293,  11  Wheat  81 
Polk  V.  Wendell,  9  Cranch,  87. .  12  Wheat  II 
Porter  v.  Bradlv,  3  Term,  143.  .12  Wheat  II 
Power  T.  Wells,  Oowp.  818, 

Doug.  24   12  Wheat  II 

Pres.  Etc.  Salem  B'k  v.  Pres. 

Etc.  Gloucester  B'k,  17  Mass. 

1    12  Wheat 

Preston  v.  Browder,  1  Wheat. 

115    9  Wheat  I 

Price  V.  Neale.  8  Burr.  1366. . . 

10  Wheat.  848,  350,  362,  I 
Pro.  Canal  Bridge  t.  Cordon,  1 

Pick.  297    12  Wheat  73,  I 
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.  B. 

IUt  t.  Law.  3  Crwrieb,  179....  10  Whwt.  B04 
Bead  t.  DfniHddie,  t  ICmh. 

m    10  Whwt  164 

Rera  T.  Gower,  11  Mod.  208.  10  Wheat  227 
Beoner  t.  Bit  of  Coliimbia,  9 

Wbeat.  681   0  Wheat  ffOO 

Renaer     Blc  of  OoL  B  Whett 

5S1     11  Wheat  438 

BMUier     Blc  of  CoL  9  Wheat. 

581   12  Whemt  298,  342 

Beef  MB  T.  Arnold^  Hardin,  115,  10  Wheat  161 
Benubliea  v.  Davii,  8  Yeates, 

l£8    18  Wheat  621 

Beac  T.  ABUory.  1  Tenn,  149» 

876;  2  TIarai.  616  12  Wheat  71,  104 

Bex  T.  Bigb  8tr.  18;  3  P.  Wnu. 

410   12  Wheat.  94,  08 

Bex  T.  Qilleon,  1  l^nt  96;  2 

Leach,  1007    11  Wheat.  411 

BtK  T.  QrahiiM,  12  Howell,  St 

Tr.  046   12  Wheat  484 

Bex  T.  Harrison,  1  Leach,  180. .  11  Wheat  411 
Bex.  V.  Inhab.  Etc.  S  East  240,  12  Wheat  76 

Bex  T.  Johnson.  7  East,  66   9  Wheat  486 

Bex  r.  Netheraea],  4  Term.  268,  12  Wheat  176 
Bex  T.  Noble,  9  Hargr.  St  Tr. 

Ij  15  Howell'a  St.  Tr.  731..  12  Wheat  4851 
Bkard  Williams,  7  Wheat  S9>  9  Wheat.  288 
Bieh  T.  Goe^  Cowp.  636. . .  .12  Wheat  624,  62S 
Bidunond,  Th^  9  Cranch,  102. .  0  Wheat  403 
Bidottt  Fain,  3  Atk.  466. .. .  10  Wheat  236 
Biffht  T.«debottom,Dougl.759,  lU  Wheat.  228 
EuAinson  t.  Wilson.  2  Madd.  B. 

434    12  Wheat  596 

Roe  T.  Jeffery,  7  Term,  689         12  Wheat.  164 

Rogers  t.  Stereus,  2  Term.  713,  12  Wheat  188 
Boee  Y.  laimely,  5  Cranch,  313, 

10  Wheat  442,  446 
Bnshfam       Aspinwall,  Doug. 

670     9  Wheat  696 

Bowe  T.  Totnur,  8  Brod.  ft  Bing. 

166    11  Wheat  174 

S. 

SaUsbnry'a  case.  Plow.  100. .. .  12  Wheat.  481 

Samuel,  The,  1  Wheat  9   9  Wheat  401 

Sands  Child,  9  Lev.  363. .. .  18  Wheat  617 
Sanodereon  t.  Judge,  2  H.  Bl. 

609    11  Wheat  176 

SaviUe  T.  Saville,  1  P.  Wms. 

746    9  Wheat  649 

SdiinotU  T.  Bnmatead,  0  D.  ft 

B.  646    10  Wheat.  404,  405 

Sexton  T.  Wheaton,  8  Wheat. 

242    11  Wheat  211 

Sbifs  of  Lond.  v.  Tlndall,  1 

Esp.  394    12  Wheat  621 

Ship  Sandwich.  Tbt),  1  Pet  233 

(n)    12  Wheat  626,  626 

aopp  T.  Ifiller'a  Hain,  8 

wW  310    11  Wheat  442 

J^rewibuiT  r.  Two  Friends. 

Bee,  419    12  Wheat.  619 

ESame  t.  Lrrln^  3  BalL  426,  9  Wheat  297 
Kadair  t.  Singleton,  Hughes, 

92    10  Wheat  160 

Skniem  T.  May,  6  Cranch,  267,  10  Wheat.  199 
Sttart  T.  W<af,  3  Tenn.  323. . 

  12  Wheat  626,  628,  630,  631 

Snlth  T.  Chestm,  1  D.  ft  B. 

«66   10  Wheat  854 


B. 

&nith  V.  Glay,  Ambler,  645 1  S 

Bro.  Oh.  Ctae.  639  <n)   10  WmL  ISO 

Smith  T.  Volwell,  1  Bins.  546  . .  12  Wheat  161 

Smith  T.  Meseer,  6  Taunt  76 

  10  Wheat  380,  302,  854 

Smith  V.  Steele,  1  Har.  ft  Mo- 
Hen.  419    10  Wheat  470 

Smith  T.  Wright  1  Caines,  48. .    0  Wheat  601 

Solomon  v.  ^^mer,  1  Stark.  51,  12  Wheat  198 

Speak  T.  U.  &  9  Cranch.  28  . .    9  Wheat  717 

St  Jago  d«  Cuba,  The,  0 
Wheat  409    18  Wheat  632 

Bt  Louis,  The,  2  Bods.  210  . .  12  Wheat  17 

Stoers  v.  Laishley,  6  Term.  61 . .  11  Wheat  278 

Stewart     Dnnlop,  4  Bro.  Pari. 

Cu.  483  Park.  320    12  Wheat  416 

Stoddart  t.  Smith,  6  Binn.  366,  12  Wheat  296 

Sturgea  v.  Crowninshield,  4 
Wheat  122  12  Wheat.  266-359,  378-382 

Swann  t.  Sowell,  8  Bam.  ft 
Aid.  769    11  Wheat  818 

T. 

Taylor  v.  Jones,  2  Camp.  106. .  18  Wheat  188 
Taylor  Kineaid,  Har^n,  82. .  10  Wheat  464 
Taylor  T.  Kineaid.  Hardin,  82. .  11  Whaat  884 

Terrett  t.  Taylor,  9  Cranch,  43 

 9  Wheat  466,  460,  465,  804 

Thatcher  v.  Powell,  6  Wheat 

119    12  Wheat  188 

Thomas  t.  Harrie.  10  Wheat 

146    10  Wheat  168 

Thymolby  t.  Gray,  Dyer,  162..  12  Wheat  481 
Tinsley  T.  Anderaon,  3  CatL 

329    18  Wheat  608 

Topham  t.  Chapman,  1  Consti. 

R.  263    12  Wheat  364 

Towers  v.  Barrett,  1  Term,  133.  12  Wheat  101 
Townsend  t.  Townaend,  Niles 

Reg.,  16th  Sept.,  1821,  Peck 

1   13  Wheat  296 

Turner  t.  BHc  of  N.  America, 

4  Dall.  8    0  Wheat  539 

Twyne's  ease,  3  Go.  80   11  Wheat  374 

U. 

U.  8.  T.  Crosbv,  7  Cranch,  116,  0  Wheat  670 
U.  8.  T.  Grost^,  7  Granoh,.115.  10  Wheat  202 
U.  S.  T.  Cutts.  1  Gall.  60 ...  .0  Wheat  717,  718 
U.  S.  T.  January.   7  Cranch, 

672    12  Wheat  511 

U.  8.  T.  Kirkpatrick,  9  Wheat 

720    11  Wheat  187 

U.  S.  T.  Kirkpatrick.  9  Wheat. 

720    12  Wheat  500 

U.  S.  T.  Kirkpatrick,  9  Wheat 

720    12  Wheat  80 

U.  8.  T.  Lfteoste.  8.Ma8. 129  . .  12  Wheat  478 
U.  8.  T.  Lyman.  1  Mason,  499,  12  Wheat  458 
U.  6.  T.  .Smith,  2  Mas.  143  . .  12  Wheat  478 
U.  S.  T.  Van  Zandt  11  Wheat. 

184    12  Wheat  500 

U.  S.  Van  Zandt  U  Wheat 

184    12  Wheat.  80 

U.  8.  V.  Vowell,  6  Oranch.  868,  13  Wheat.  453 

V. 

Vanderheyden  t.   Young.  11 

John.  150   12  Wheat  82 

Vane,  Sir  H.  ease,  Kelyng'a  R. 

16    18  Wheat.  481 

Van  Ness  t.  Buel,  4  Wheat  75,  10  Wheat  280 
Vanghan  t.  Fuller,  8  Str.  1246,  18  Wheat  188 
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Waxd  T.  Lea.  1  BDib.  £7  10  Wheat.  181 

Wfttidnson  t.  Banuurdiston,  2 

F.  Wms.  3S7  12  Wheat.  «24,  628 

Watson       Bourne,  10  I^m. 

337    12  Wheat.  363 

Waylea  t.  Randolph,  3  Call. 

126    12  Wheat  5S7 

Wayman    v.    Southard,  10 

Wheat  1  10  Wheat  54,  68 

Weiterdell  t.  Sale,  7  Term. 

306    12  Wheat  625 

Weston  T.  Downee,  1  Dong.  23 

  12  Wheat  190,  181 

Whitakerv.  Hale,  1  Bibb.  79..  11  Wheat  219 
White  T.  Wilson,  3  Bibb.  639. .  11  Wheat  220 
Wilbraham  t.  Suow,  2  Saund. 

47    11  Wheat  366 

Wilkei  T.  Lion,  2  Cowen,  3S3. .  12  Wheat  166 
Wilkins  t.  Carmfehael,  1  Dong. 

101    12  Wheat  626 

Wilkinson  v.  Lntwidge,  1  Str. 

648    10  Wheat  363 

Willows  T.  Lydcott,  Carth.  B. 

60;  2  Vent  285    10  Wheat  23S 

Winchester  t.  Evans,  Co(dc'8 

Tenn.  B.420    9  Wheat  636 


W.  . 

Wolcott  T.  Yan  Bantvacwd,  IT 

John.  248   

Wood  T.  TaU,  5  Boa.  *  Pull. 

246   

Woodbridge  t.  Brigham,  13 

Mass.  566   

Wright  V.  Morley,  11  Ves.  22. . 
Wright  T.  Wheeler,  1  Campb. 

166  (n)   


Yarborough  t.  B'k  of  Eng.,  16 
East  6  

Yeaton  v.  Blc  of  Alex.,  5 
Cranch,  40  

Young  T.  Adams,  6  Mass.  182. . 

Young  V.  Bryan,  6  Wheat  146 


Z. 

Zerger  t.  Sailer,  6  Binn.  24  . . 
Zouch  7.  Claye,  Ventris,  185,  2 
Lev.  36  


11  Wheat  1TB 

12  Wheat  71 

n  Wheat  177 
12  Wheat  506 

10  Wheat  902 


12  Wheat  06 

9  Wheat  502 
10  Wheat  342 
0  Wheat  638 


10  Wheat  287 
9  Wheat  714 


COVBTITUTION  OF  THB  UNITBD  8TATB8,  CITED, 


Art  1,  See.  8  9  Wheat  186-229 

Art  1,  See.  8  ....  12  Wheat  28,  29.  264,  266, 

307.  437.  445 

Art  1.  See.  8   10  Wheat  22 

Art.  1,  Sec.  9  9  Wheat  191.  202,  230 

Art.  1,  Sec.  10   9  Wheat.  200,  202,  236 

Art  1,  See.  10...  12  Wheat  266-267,  281-286, 

293,  296,  297,  303-306,  312,  314. 

816,  829,  831,  838,  363,  437-446 


Art  2   9  Wheat  810  ct  Mq. 

Art  2,  Sec  2   12  Wheat  81 

Art.  3   9  Wheat  819  et  seq. 

Art.  3,  Sec.  2  9  Wheat  861-859,  887 

Art  3,  Sec.  2    11  Wheat  468 

Art.  4.  Sec.  1  10  Wheat.  469 

Art.  4,  Sec.  1   12  Wheat.  358 


Art  11  of  Amendments  ....9  Wheat.  849,  850 

867,  900 


AOTB  OF  00VGRB8B,  CITBD, 


May  1786,  Ordinance   0  Wheat  474 

July  13th,  1787    9  Wheat.  669 

July  IStii,  1787    10  Wheat.  203 

July  13th.  1787    12  Wheat  304 

July  4th.  1789    9  Wheat.  437 

July  4th,  1789    11  Wheat  421 

July  20th,  1789    9  Wheat.  437 

July  31st  1789    11  Wheat  421,  422 

Aug.  7th,  1789    9  Wheat  207,  208 

Sept  22d,  1789    12  Wheat.  144 

Sept  24th,  1789. .  9  Wheat  401,  427,  428,  563, 
677.  831.  888  et  seq.  909,  Oil 

Sept  24th,  1789   10  Wheat  22  et  seq.  54 

et  seq..  322,  429,  463 

Sept  24th,  1789   12  Wheat  28.  118,  131, 

147,  148,  497 

Bept  £9Ui,  1780  ....10  Wheat  26.  33,  41,  67, 

488  et  seq. 

Apr.  10th.  1790    9  Wheat  613 

Apr.  80th.  1790    12  Wheat  480 

May  26th.  1790    10  Wheat  293 

SO 


Hay  2eth,  1790    11  Wheat  407 

July  20th.  1790    10  Wheat  430 

Aug.  4th,  1790    0  Wheat.  427-430 

Aug.  10th,  1700    9  Wheat  437.471 

Feb.  20th,  1792    12  Wheat  144 

Feb.  26th,  1792    9  Wheat  817 

Apr.  Uth,  1792    12  Wheat  176 

May   6th,  1792    10  Wheat  30  et  seq. 

May   8th.  1792  ....  10  Wheat  33.  66.  68,  64. 

448  et  seq. 

May    8th,  1792    12  Wheat  649 

Dec.  31st  1792    9  Wheat  422 

Feb.  18th.  1793    9  Wheat  211-216,  234 

Feb.  aist  1798  ...9  Wheat  60S  et  seq.  603. 

606,  609-616,  826 

Feb.  21st  1793    10  Wheat  364 

Mch.  2nd.  1793    10  Wheat  33,  42,  64 

Mch.  22nd,  1794.. 9  Wheat  38S,  386,  403,  404. 

407,  409 

Mch.  22nd,  1794    10  Wheat  136,  189 

Mch.  22nd,  1794    12  Wheat  473,  477 
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UMf  6th,  17S4   12  Wheat.  144 

Jbm   9tli,  17M   0  Wheat.  472 

Jul  29th.  1795    9  Wheat.  437 

r*.  28th.  1795.  12  Wheat.  28. 29,  SI,  S2,  84-88 

Heh.  3rd,  1795.   9  Wheat.  6S8-66S 

Mar  18th,  1796    9  Wheat.  476 

IfaT  27th.  1796    9  Wheat.  206 

Mefa.   Sid,  1797    9  Wheat.  437,  652,  655 

Mefa.  3rd,  1797  ....  10  Wheat  281,  287,  291, 

293,  297,  305 

IfdL   3nl,  1797    12  Wheat.  124 

F«b.  25th,  1799    9  Wheat.  205 

M.  28th,  1799    12  Wheat  549 

Hdi.  2nd,  1799  . .    9  Wheat  40.  217.  290,  292. 

299,  329,  368-373,  427-430,  436-437 
Meh.  2nd.  1799.  10  Wheat  299,  329.  422-427 
U±.  Sad,  1799  ....  11  Wheat  422,  423,  425 
Heh.  Sod,  1799  ....  12  Wheat  144,  160,  151 

488,  490-496 

Apr.   4th,  1800    12  Wheat  278,  311 

Apr.  17th.  1800    10  Wheat  363 

Apr.  23rd,  1800    10  Wheat  810 

Iby   7th,  1800    10  Wheat  86 

Hay  10th,  1800    9  Wheat  403-405,407, 

'  408.  476 

llav  lOtb,  1800    10  Wheat  135 

Mar  10th,  1800    12  Wheat  473.689 

Mch.   3rd,  1801    11  Wheat  423 

Uch.  26th,  1801    11  Wheat  410 

Apr.  14th,  1802    9  Wheat  828 

Apr.  29th,  1802    18  Wheat  213 

Feb.  28th,  1803    9  Wheat  206 

Mch.   3rd,  1808    10  Wheat.  503 

Meh.   3rd.  1803. .  12  Wheat.  628,  529,  536-541 

Mch.  23rd.  1804    9  Wheat  476 

Mefa.  26th,  1804    11  Wheat  410 

Meh.  2nh,  1804  12  Wheat  529,  638-641 
Apr.  10th.  1806  ....  12  Wfaeat.  34,  35. 138 
Afr.  18th,  1806    12  Wheat  123 


Feb.  24th,  1807    9  Wheat.  373 

Meh.   2nd,  1807  ....    9  Wheat  386,  480,  483 

Meh.   2iid,  1807   10  Wheat  321,  322,  327 

Meh.  2iid,  1807    18  Wheat  478,  477 

Apr.  86th.  1808    11  Wheat  193 

Feb.  28th,  1809    12  Wheat.  641 

Apr.  30th,  1810  ....  18  Wheat  140,  146,  147. 

149.  151 

Mch.  12th,  1812   0  Wheat  221,  233 

Maj    4th,  1812    12  Wheat  52,53,64 

Jime  26th,  1812  ....    9  Wheat  478,  479,  482 

June  26th,  1812   10  Wheat  310 

July  22nd,  1813  ....    9  Wheat  707-711,  730 

Jnly  24th,  1813   0  Wheat  731 

Aug.   2nd,  1813   9  Wheat  731.  732 

Aug.   2nd.  1813   10  Wheat  356 

Aug.    3rd,  1813    9  Wheat  731 

Apr.  18th,  1814    12  Wheat  36 

Mch.  3rd,  1816  ....  12  Wheat  145,  146,  149 
Apr.  10th.  1816  ....    9  Wheat  817.  818.  862 

et  seq.  874  et  seq. 
Apr.  10th.  1816  ....  12  Wheat.  66,  76,  82,  107. 

108,  109,  110,  111,  112-110 

Apr.  24th,  1816   11  Wheat  190 

Apr.  27th,  1816    9  Wheat  437 

Mch.    3rd,  1817   12  Wheat  589 

Mefa.   9th,  1818   12  Wheat  589 

Apr.  20th,  1818,   9  Wheat  401,  403.  404,  409. 

410,  414 

Apr.  20th.  1818   10  Wheat  381 

Apr.  80th,  1818  ...  11  Wheat  420,  422,  423, 

426,  428 

Apr.  20th,  1818   12  Wheat  467,  473.  478 

Mch.   2nd,  1819   0  Wfaeat  217,  218 

Mefa.   3rd,  1819  12  Wfaeat  8,  651,  689 

Apr.  24th,  1820    18  Wfaeat  689.  590 

May   8th,  1820  ..,   12  Wheat  587 

May  15tfa,  1820    9  Wfaeat  364.  367 

May  16th,  1820    18  Whwt  8.  60e 
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JUDGES 


SUPREME  COURT  OF  THE  UNITED  STATES, 


DDBING  THE  TIUB  OF  THESE  REP0AT8. 


The  Hon.  JoHir  Mabsuall,  Chief  Justice. 
The  Hon.  Bushbod  Wabbikotoh,  Associate  Jostieek 
Tht  Hon.  Wn-LXAH  Jomrsoit,  Associate  Jnstios. 
The  Hon.  Tiioitas  Tom,  Associate  Jostioe. 
The  Hon.  Gabbikl  Dctacl,  Associate  ./ustice. 
The  Hon.  Jobeph  Stobt,  Associate  Justice. 
The  Hon.  Shith  Thompson,  Associate  Justice. 
WiLLiAH  WiBT,  Esq.,  Attorncgr-GoienL 


EULES  OF  OOTJRT, 


1.  Ko  Mrtiorarl  for  dimimition  of  the  reoord 
•hall  be  hereafter  awarded  in  any  cause  unless 
a  motion  therefor  shall  be  made  in  writing, 
and  the  facts  on  which  the  same  is  founded 
shall,  if  not  admitted  hj  the  other  party,  be 
Terifled  1^  aflSdavit.  And  all  motions  for  such 
certiorari  shall  be  made  at  the  first  term  of 
Om  entry  of  the  cause;  otherwise  the  same 
shall  not  be  granted,  unless  aixm  ^teeial  cause 
shown  to  tiie  oonrt,  aeoonani^;  satisfactorily 
for  the  delay. 

2.  In  all  cases  of  equity  and  admiralty  Juris- 
diction heard  in  this  court,  no  objection  shall  I 
hereirfter  be  allowed  to  be  takm  to  the  admis- 


sibility of  any  depositimi,  deed,  grant,  or  othv 
exhibit  found  in  the  reoord,  u  OTidenoe,  vnlesa 
objection  was  taken  thereto  in  tin  court  below, 
and  entered  of  record;  but  the  same  shall  otiier- 
wise  be  deemed  to  hare  hem  admitted  by  con- 
sent. 

3.  On  Saturday  of  each  wedc  during  the  sit- 
ting of  the  court,  motions,  in  cases  not  required 
tnr  the  rules  of  court  to  be  put  upon  the  wxdcet 
shall  be  entitled  to  preference.  If  sueh  mo- 
tions shall  be  made  before  the  court  shall  have 
entered  upon'the  hearing  of  m  eauie  inoa  the 
docket  .  .  .  . 


MEMORANDUM. 


The  ease  of  Ogden  t.  Saunders,  and  the 
causes  involving  the  question  of  the  validity  of 
the  State  bankrupt  or  insolvent  laws,  which 
were  argued  at  the  present  term  by  Mr.  Clay, 
Mr.  D.  B.  Ogden  and  Mr.  Haines,  for  the  valid- 
ily,  and  Mr.  Wctetar  and  Mr.  Wheaton, 
against  it,  were  continued  to  the  next  tend  for 
advisement.  %  It  is  the  intention  of  the  editor 
to  puUiah  «  aq^arate  aoooust  of  these  eases,  « 


the  rising  of  the  court  at  the  next  term,  and 
in  anticipation  of  the  annual  publicatim  of  the 

reports. 

It  is  also  his  intention  to  commence  with  the 
next  term  a  new  series  of  the  reports,  and  to 
reduce  the  si»  of  the  tym,  so  as  to  give  room 
for  the  matter  produced  the  increased  buai- 
ness  of  the  court,  without  swelliqg  the  Ttdnma 
to  an  inconTeaient  hulk.  *  - 
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BEPORTS  OF  THE  DEOISIOIS^S 


Supreme  Court  of  the  United  States. 


SIQBIUTABY  TESSM,  1894. 


["Constitutional  law.] 


GIBBONS,  Appellant,  v.  OGDEN,  Respondent. 

n»  acts  of  the  Legislature  of  the  State  of  New 
Tork.  granting  to  Robert  R.  LtTini^tOD  and  Robert 
Fulton  the  exclusive  naTteatlon  of  all  ttie  waters 
within  the  Jurisdiction  of  that  State,  with  boats 
■ored  b;  Are  or  steam,  for  a  term  of  years,  are  re- 
Mnant  to  that  clause  of  the  Constitution  of  the 
uuted  States  which  anthorlses  Congress  to  regu- 
lite  commerce,  so  far  as  the  said  acts  prohibit  ves- 
mla  licensed,  according  to  the  laws  of  the  United 
States,  for  carrying  on  the  coasting  trade,  from 
uTigfttlac  lala  waters  tnj  meani  of  Ore  or 
•team. 

APPrAL  tnm  Qw  Court  for-fbe  Trial  of  Im- 
P>  :ii.-hmeDts  and  Correction  of  Emn  of 

the  State  of  New  York. 

Aaron  Ogden  filed  his  bill  in  the  Court  of 
Chancery  of  that  state,  against  Thomas  Gib- 
bons, setting  forth  the  several  acta  of  the  Leg- 
islature thereof,  enacted  for  the  purpose  of  se- 
raring  to  Robert  R.  Livingston  and  Robert  Fiil- 
f*]  ton  the  •exclusive  navigation  of  all  the 
within  the  jurisdiotion  of  that  state, 
boats  moved  hj  fire  or  iteam,  for  a  term  of 
which  has  not  yet  expired;  and  authoriz- 
_  the  chancellor  to  awara  an  Injunction,  re- 
atnining  any  person  whatever  from  navigating 
those  waters  with  boats  of  that  description. 
The  bill  stated  an  assignment  from  Livingston 
and  Pulton  to  one  John  R.  Livingston,  and 
from  him  to  the  complainant,  Ogden,  of  the 


right  to  navigate  the  waters  between  Elizabeth- 
town,  and  other  places  in  New  Jorgey,  and  the 
city  of  New  York;  and  that  Gibbons,  the  de- 
fendant below,  was  in  possession  of  two  steam- 
boats called  the  Stoudinger  and  the  Bellona, 
wliioh  mm  MittiaUy  employed  in  runniiiv  be- 
tween Haw  Toril  and  EnzaDethtown,  in  viola- 
tion of  the  exclusive  privilege  conferred  on  the 
complainant,  and  praying  an  injunction  to  re- 
strain the  said  Gibbons  from  using  tlie  said 
boats,  or  any  other  propelled  by  firo  or  steam, 
in  navigatingthe  waters  within  the  territory  of 
New  York.  The  injunction  having  been  award- 
ed, the  answer  of  OibbonB  was  filed,  in  which  he 
stated  that  the  boats  empl(^yed  him  were 
duly  enrolled  and  lioensed  to  be  employed  in 
carrying  on  the  coasting  trade,  under  the  act  of 
Congress,  passed  the  18th  of  February,  1798,  0. 
8,  entitled,  "An  act  for  enrolling  and  licensing 
ships  and  vessels  to  be  employed  in  the  coasting 
trade  and  fisheries,  and  for  regulating  the 
same."  And  the  defendant  insisted  on  his  tieht, 
in  virtue  of  such  licenses,  to  navigate  the  waten 
between  Elizabethtown  and  the  ciiy  of  New 
York,  the  said  acts  of  the  legislature  of  the 
•state  of  New  York  to  the  contrary  not-  ["3 
withstanding.  At  the  hearing,  the  chancellor 
perpptu:itrd  the  injunction,  being  of  the  opinion 
that  the  s;nd  acts  were  not  repugnant  to  the 
constitution  and  laws  of  the  United  States,  and 
were  valid.  This  decree  was  affirmed  in  tJhe 
Court  for  the  Trial  of  Impeachments  and 


NoTB — The  power  to  regulate  commerce,  ns  laid 
down  m  this  case,  la  considered  and  approved  in 
Brott-n  V.  State  of  Maryland.  12  Wheat.  41fl,  446, 
45C,  and  In  the  Passenger  cases,  7  How.  283,  394, 
400,  40-..  433.  437,  402.  In  United  States  v. 
Peters.  12  Ppt.  72,  TS,  the  court  say.  pet  Sto^, 
J.:  "The  ponor  to  regulate  commerce  Includes  tfie 
power  to  rfiEiilate  navit^ittlon  as  connected  with 
foret^  nations  and  among  the  states.  It  was  so 
held  and  decided  hy  this  Conrt.  In  the  case  of 
Gibbons  T.  OKdeu.  9  Wheat.  189  to  198.  It  does 
aot  Stop  at  the  mere  boundary  line  of  a  State,  nor 
to  It  confined  to  acts  done  on  the  water,  or  in  the 
»ry  course  of  the  navigation  thereof.  It  ex- 
to  such  acts  done  on  land,  which  Interfere 
obatnict  or  prevent  the  due  exercise  of  the 
to  refTulate  commerce  and  navlgatloa  with 
states  and  among  the  States." 

 case  Is  also  dlacuBsed  and  commented  on  io 

nard  to  the  constltatlonallty  of  state  license  laws, 
^tte  License  Cases.  5  Mow.  604,  581-684,  588, 

As  to  the  power  of  Coneress  to  regulate  "eom- 
nerce  among  the  several  States,"  see  as  to  naviga- 
ble rtvers.  obstructions,  bridges  over  same,  etc. 
anit  V.  Davenport,  22  How.  227;  Baldemaa  v. 
tb.  4  U&ima,  aSA  i  Osm  t.  Bridge  Co.  8 
ed. 


Am.  I-aw.  Reg.  7&;  Jolly  v.  Terre  Haute  Co.  8 
McLran,  237;  Columbus  Ins.  Co.  v.  VictIr  BrIdKe 
Co.  6  McLean.  70;  Wlllson  v.  Blackbird  C.  M-  Co. 
2  Pet.  245;  Pennsylvania  v.  Wheeling  Bridtje  Co. 
13  How.  618;  Gliman  v.  Philadelphia.  3  Wall. 
713;  Veazle  v.  Moore,  14  How.  578;  Wlthfcrs  v. 
Buckley,  20  How.  84  ;  D,  S.  v.  The  James  Morri- 
son, 1  Newh.  241 :  tJ.  S.  v.  William  Pope,  1  Newb. 
256:  U.  S.  V.  Ballroad  Bridge  Co.  S  UoZMn.  SIT: 
Woodbum  V.  Kilbnrn  Co.  1  Abb.  V.  8.  ISSTWood- 
man  v.  Kllbum  Man.  Co.  1  Bill.  B46;  The  Tau- 
couver,  18  Int  Rev.  Bee.  108;  8.  C.  2  Sawy,  381 ; 
Mason  v.  Bbinelander,  8  Ben.  16S  ;  U.  S.  v.  Coombs. 
12  Pet.  72 ;  Heerman  v.  Beef  Uao.  Co.  1  Fed.  Rep. 
145 :  Slnnott  v.  Davenport,  22  How.  227 :  n.  S. 
V.  Morrison.  4  N.  T.  Lot.  Obm.  333;  Halderman 
V.  Beckwith,  4  McLean,  286;  U.  9.  v.  Jackson.  4 
N.  Y.  Lw,  ObB.  450, 

As  to  the  reqnlrements  by  State  on  vessels 
licensed  for  coasting  trade.  Foster  t.  Davenport. 
22  How.  244. 

As  to  conflict  between  lews  of  the  United  States 
and  laws  of  the  States.  Amis  v.  Smith.  16  Pet. 
303;  Dobbins  T.  BMe  Co.  16  Pet  486;  Barbarle  v. 
Eslava,  9  How.  421 :  Banuie  v.  Mayor  of  Mobile, 
9  How.  461;  ICcGidre  r.  Commonwealth,  s  Wall. 
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Correction  of  Errors,  which  is  the  highest  court 
of  law  and  equity  in  the  state,  before  which 
the  cause  could  be  carried,  and  it  was  thereupon 
brought  to  this  court  by  appeal. 

Mr.  Webster,  for  the  appellant  admitted  that 
there  was  a  Te^  respeetwe  weight  of  auth<»it7 
in  favor  of  the  deeiuon,  which  was  sou^t  to  M 
reversed.  The  laws  in  question,  he  knew,  had. 
been  deliberately  re-enacted  hy  the  legislature 
of  New  York;  and  the^  had  also  received  the 
sanction,  at  different  times,  of  all  her  judicial 
tribunals,  than  which  there  were  few,  if  any,  in 
the  eoutitiy,  more  justly  entitled  to  respect  and 
deference.  The  disposition  of  the  court  would 
be,  nndoubtedly,  to  support,  if  it  eould,  laws  so 
PMsed  and  so  aanctioiied.  He  admitted,  there- 
fore, that  it  was  justly  expected  of  him  that  he 
should  make  out  a  clear  case;  and  unless  he  did 
so,  he  did  not  hope  for  a  reversal.  It  should  be 
remembered,  however,  that  the  whole  of  this 
branch  of  power,  as  exercised  by  tiiis  court, 
was  a  power  of  revision.  The  qnesti<m  must 
be  decided  by  tiie  state  courts,  and  decided  in 
a  particular  manner,  before  It  could  be  brought 
here  at  all.  Such  decisions  alone  gave  the  court 
jurisdiction ;  and  therefore,  while  they  are  to  be 
4']  respected  *a8  the  judgments  of  learned 
judges,  th^  are  yet  in  the  condition  of  all  de- 
(dsions  from  which  the  law  allows  an  appeal. 

It  would  not  be  a  waste  of  time  to  advert  to 
the  extoting  state  of  the  facts  connected  trith 
the  subject  of  this  litigation.  The  use  of  steam- 
boats on  the  coasts,  and  in  the  bays  and  rivers 
(rf  the  eonntlT,  had  become  very  general.  The 
intercourse  of  its  different  parts  essentially  de- 
pended upon  this  mode  of  conveyance  and  trans- 
portation. Eivers  and  bays,  in  many  cases, 
form  the  divisions  between  states,  and  thence  it 
was  obvious  that  if  the  states  should  make  reg- 
ulations  for  the  navigation  of  these  waters,  and 
such  regulations  should  be  repugnant  and  hos- 
tile, embarrassment  would  necessarily  happen  to 
the  general  intercourse  of  the  community.  Such 
events  had  actually  occurred,  and  had  created 
the  existing  state  of  things. 

By  the  law  of  New  York,  no  one  can  navigate 
the  bay  of  New  York,  the  North  River,  the 
Sound,  the  lakes,  or  ai^  of  the  waters  of  that 
ata.te,  by  steam  vessels,  without  a  license  from 
the  grantees  of  New  York,  under  penalty  of 
forfeiture  of  the  vessel. 

By  the  law  of  the  neighboring  state  of  Con- 
necticut, no  one  can  eiiter  her  waters  witii  a 
steam  vessel  having  such  license. 

By. the  law  of  New  Jersey,  if  any  citizen  of 
that  state  shall  be  restrained,  nnder  the  New 
York  law,  from  using  Bteamboats  between  the 
ancient  shores  of  New  Jersey  and  New  York, 
he  shall  be  entitled  to  an  action  for  damages,  in 
5»]  'New  Jersfy,  with  treble  costs  against  the 
party  who  thus  restrains  or  impedes  him  under 
the  law  of  New  York.  This  act  of  New  Jersey 
is  called  an  act  of  retortion  against  the  ille^l 
and  oppreraive  legislation  of  New  York;  and 
seems  to  1m  defended  on  those  gronnda  of  pub- 
lic law  which  justify  reprisals  between  inde- 
pendent states. 

It  would  hardly  be  contended  that  all  these 
acts  were  consistent  with  the  laws  and  constitu- 
tion of  the  United  States.  If  there  were  no 
power  in  the  general  government  to  control  this 
extreme  belligerent  legislation  of  the  states,  the 
powers  of  the  government  were  essentially  defi- 
S4 


cient  in  a  most  important  and  interesting 
ticular.  The  present  controversy  respected  th« 
earliest  of  these  state  laws,  those  of  New  York. 
On  those,  this  Court  was  now  to  pronoimce ; 
and  if  they  should  be  declared  to  be  valid  an^ 
operative,  he  hoped  somebody  would  point  out- 
miere  tlu  state  right  stopped,  and  on  what 
gronnda  the  acta  of  other  Suites  were  to  be  helcl 
inoperative  and  void. 

It  would  be  necessaiT  to  avert  more  particu- 
larly to  the  laws  of  New  York,  a>  they  were 
stated  in  the  record.  The  first  was  passed 
March  18th,  1787.  "Bj  this  a«t,  a  sole  and  «x- 
clusive  right  was  granted  to  John  Fiteh,  of 
making  and  using  every  Idnd  of  boat  or  vessel 
impelled  by  steam,  in  all  creeks,  rivers,  ba^s 
and  waters,  within  the  territory  and  jurisdic- 
tion of  New  York,  for  fourteen  years. 

On  the  27th  of  March,  1798,  an  act  vra* 
passed,  on  the  suggestion  that  Fitch  was  dead, 
or  had  withdrawn  from  the  state  without  hav- 
ing made  *any  attempt  to  use  his  privile^ 
repealing  the  grant  to  him,  and  ecmfeTriiig  nm- 
ilar  privilege*  on  Robert  R.  Uviqgaton,  for  the 
term  of  twenty  years,  on  a  anggeation  made  by 
him  that  he  was  ^tossessor  of  a  mode  of  apply- 
ing the  steam-engine  to  propel  a  boat,  on  nevr 
end  advantageous  principles.    On  the  6th  of 
April,  1803,  another  act  was  passed,  by  which 
it  was  decUred  that  the  rights  and  privileges 
granted  to  R.  R.  UTing8t<mi  by  the  last  act, 
should  be  extended  to  lum  and  Robert  Fulton » 
for  twenty  years  from  the  passing  of  thia  act. 
Then  there  is  the  act  of  April  llth,  1808,  pur- 
porting -to  attend  the  monopoly,  in  point  of 
.time,  five  years  for  every  additional  boat,  the 
whole  duration,  however,  not  to  exceed  thirty 
years;  and  forbidding  any  and  all  persona  to 
navigate  the  waters  of  the  state,  wiUi  any 
steamboat  or  veasel,  without  the  license  of 
ingston  and  Fulton,  under  penalty  of  forf^tnrs 
of  the  boat  or  vessel.  And  lastly,  comes  the  act 
of  April  9th,  1811,  for  enforcing  the  provisions 
of  the  last-mentioned  act,  and  declaring  that  the 
forfeiture  of  the  boat  or  vessel  found  navigat- 
ing against  the  provisions  of  the  previous  acts, 
shall  be  deemed  to  accrue  on  the  day  on  wliieh 
such  boat  or  vessel  should  navigate  the  waters 
of  the  state;  and  that  lavingsum  and  Fulton 
might  tmmediatelT  have  an  action  for  aueh 
boat  or  vessel,  in  like  manner  as  If  th^  them- 
selves had  been  dispossessed  thereof  by  force; 
and  that  on  bringing  any  such  suit,  the  defend- 
ant therein  should  be  prohibited,  by  injanetiour 
from  removing  the  boat  or  vessel  out  of  the 
state,  or  using  it  within  the  state.  There  wers 
*one  or  two  other  acts  mentioned  in  the  [*7 
pleadinga  which  principally  respected  the  time 
allowed  for  complying  with  the  condition  of  the 
grant,  and  were  not  material  to  the  discnssioik 
of  the  case. 

By  these  acts,  then,  an  exclusive  right  is  gir- 
en  to  Livingston  and  Fulton,  to  use  steam  nav- 
igation on  all  the  waters  of  New  York,  for 
thirty  years  from  1808. 

It  is  not  necessary  to  recite  the  several  con- 
veyances and  agreements,  stated  in  the  record,, 
1^  which  C^den,  the  plaintiff  below,  derives 
title  under  Livingston  and  Fulton,  to  the  ex- 
clusive use  of  part  of  these  waters. 

The  appellant  being  owner  of  a  steamboat, 
and  beii^  found  navigating  the  waters  betwees 
New  Jers^  and  the  city  of  New  York,  over 
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wUeh  mtera  O^en,  tlie  plaintiff  below, 
yi»t»n*j  UL  ezelTuiTe  right,  under  Livingston 
and  Fulton,  this  bill  was  filed  against  him  hy 
Ogden,  in  October,  1818,  and  an  injunction 
gimated,  restraining  him  from  such  use  of  his 
boat.  Tbia  injunction  was  made  perpetual,  an 
the  final  hearing  of  the  cause,  in  the  Court  of 
GhaneeiT;  and  uie  decree  of  the  chancellor  has 
been  duly  afBrmed  in  the  Court  of  Errors.  The 
ri^t,  therefore,  which  the  plaintiff  below  as- 
aaia  to  have  and  maintain  his  injunction,  de- 

Snda  obviously  on  the  general  validity^  of  the 
ew  Tortc  laws,  and,  especially,  on  their  force 
and  operation  as  against  the  right  set  up  by  the 
deftooant.  This  i^ht  he  states  in  his  answer 
to  be,  that  he  is  a  dtizen  of  Kew  Jersey,  and 
owner  of  the  steamboat  in  question;  that  the 
boat  was  a  vessel  of  more  than  twenty  tons 
S*]  *burden,  duly  enrolled  and  licensed  for  car- 
lying  on  the  coasting  trade,  and  intended  to  be 
employed  by  him,  in  that  trade,  between  Eliza- 
bethtown,  Ui  Kew  Jersey,  and  the  city  of  New 
Toric;  and  was  actually  empl^^ed  in  navigating 
between  those  placM,  at  the  time  of«  and  until 
Botiee  at  the  Injunction  from  tiie  Court  of  Chan* 
attj  was  served  on  him. 

On  these  pleadings  the  substantial  question 
ia  raised :  Are  these  laws  such  as  the  l^islature 
of  New  Yoric  had  a  right  to  pass  T  If  so,  do  they, 
secondly,  in  their  operation,  interfere  with  any 
right  enjoyed  under  the  constitution  and  laws 
of  the  United  States,  and  are  they,  therefore, 
void  as  far  as  such  interference  extends  r 

It  may  be  well  to  state  again  their  general 
parpoae  and  effect,  and  the  purport  and  effect 
•f  tae  other  state  laws  which  have  been  enacted 
hf  way  of  retaliation. 

A  steam  vessel,  of  any  description,  going  to 
New  York,  is  fmfeited  to  the  representatives  of 
liTingston  and  Fulton,  unless  die  have  their 
Uecnsa. 

Going  from  New  YoiIe,  or  elsewhere,  to  Con- 
neetien^  she  is  prohibited  from  entering  the 
wntoB  of  that  state,  if  she  have  such  license. 

If  the  representatives  of  Uvingston  and  Ful- 
ton, in  New  Yorlc,  cany  into  effect,  by  judi- 
cial process,  the  provision  of  the  New  York 
laws  against  any  citizen  of  New  Jersey,  they 
expose  themselves  to  a  statute  action,  in  New 
Jers^,  for  all  damages,  and  trd>le  costs. 

The  New  Yoric  lawa  extend  to  all  steam  ves- 
•*]  ads;  *to  steam  frintes,  steam  feny-boats, 
and  all  intermediate  classes. 

Th^  extend  to  public  as  well  as  private 
sUpa;  and  to  vessels  emplc^ed  in  foreign  com- 
merce as  well  as  to  those  onployed  in  tiw  coast- 
ing trade. 

The  remedy  is  as  summary  as  the  grant  ft- 
sdf  is  ample;  for  immediate  confiscation,  vrith- 
ont  seizure,  trial  or  judgment^  is  Uie  penalty  of 
infringemrat. 

In  regard  to  these  acts,  be  should  contend, 
fai  the  first  place,  that  they  exceeded  the  power 
of  the  legislature;  and  second,  that  if  they 
could  be  considered  valid,  for  any  purpose, 
they  were  void  still,  as  against  any  right  en- 
jcned  under  the  laws  of  the  United  States  with 
which  they  came  in  collision;  and  that,  in  this 
ease,  th^  were  found  interfering  with  such 
rii^ta. 

He  should  contend  that  the  power  of  Con- 
gress to  r^;ulato  commerce  was  complete  and 
entire,  and  to  a  certain  extent  necessarily  ex* 


elusive;  that  the  acts  fai  question  were  regula- 
tions of  commerce,  in  a  moat  important  partic- 
ular; and  affecting  it  in  those  respects  in  which 
it  was  under  the  exclusive  authority  of  Con- 
gress. He  stated  this  first  proposition  guarded- 
ly. He  did  not  mean  to  say  that  all  regula- 
tions which  might,  in  their  operation,  affect 
commerce,  were  exclusively  in  the  power  of 
Congress;  but  that  such  power  as  had  been  ex- 
ercised in  this  case  did  not  remain  with  the 
states.  Nothing  was  more  complex  than  com- 
merce ;  and  in  such  an  age  as  this,  no  words 
embraced  a  wider  field  than  commercial  regula- 
tion. Almost  all  the  business  and  intercourse 
of  *life  may  be  connected,  incidental^, 
more  or  less,  with  commercial  regulations.  But 
it  was  only  necessary  to  apply  to  this  part 
of  the  constitution  the  weil-settled  rules  of 
construction.  Some  powers  are  holden  to  be 
exclusive  in  Congress,  from  the  use  of  exclu- 
sive words  in  the  grant;  otiiers,  from  the  pro- 
hibitions on  the  states  to  exercise  similar  pow- 
er; and  others,  again,  from  the  nature  of  the 
powers  themselves.  It  has  been  by  this  mode 
of  reasoning  that  the  oourt  has  adjudicated 
on  many  important  questicms;  and  the  same 
mode  is  proper  here.  And  as  some  powers 
have  been  holden  exclusive,  and  others  not 
so,  under  the  same  form  of  expression,  from 
the  nature  of  the  different  powers  respectively, 
so,  where  the  power,  on  any  one  subject,  is 

g'ven  in  general  words,  like  the  power  to  regu- 
to  commerce,  tbe  tmc  method  of  construction 
would  be  to  consider  on  what  parts  the  grant  is 
composed,  and  which  of  those,  from  the  nature 
of  the  thing,  ought  to  be  considered  exclusive. 
The  right  set  up  in  this  case,  under  the  laws  of 
New  York,  is  a  monopoly.  Now,  he  thought 
it  very  reasonable  to  say  that  the  constitution 
never  intended  to  leave  with  the  states  the  pow- 
er of  granting  monopolies,  either  of  trade  or  of 
navigation;  and  therefore,  that  as  to  this,  the 
cnnmercial  power  was  exclusive,  in  Congress. 
It  was  in  vain  to  look  for  a  pnciae  and  exact 
definition  of  the  powers  of  Congress,  on  sev- 
eral subjects.  The  constitution  did  not  under- 
take the  task  of  making  such  exact  definitions. 
In  (^inferring  powers,  it  proceeded  in  the  way 
of  enumeration,  'stating  the  powers  con- 
f erred,  one  after  another,  in  few  words;  and 
where  tite  power  was  general,  or  complex  in  Ito 
nature,  the  extent  of  the  grant  must  necessarily 
be  judged  of,  and  limited  1^,  its  object,  and  ay 
the  nature  of  the  power. 

Few  things  were  better  known  than  the  im- 
mediato  courses  which  led  to  the  adoption  of  the 
present  constitution;  and  he  thought  nothing 
clearer  than  that  the  prevailing  m^ive  was  to- 
regulate  commerce;  to  rescue  it  from  the  em- 
barrassing and  destructive  consequences  result- 
ing from  the  l^slation  of  so  many  different 
states,  and  to  pltice  it  under  the  protection  of  a 
uniform  law.  The  great  objects  were  commerce 
and  revenue;  and  they  were  objects  indissolu- 
bly  connected.  By  the  confederation,  divers 
restrictions  had  been  imposed  on  the  States; 
but  these  had  not  been  found  sufficient.  No 
state,  it  was  true,  could  send  or  receive  an 
embassy;  nor  make  any  treaty;  nor  enter  into 
any  compact  with  another  state,  or  with  a  for- 
eign  power;  nor  lay  duties  interfering  with 
treaties  which  had  been  entered  into  by  Con- 
gress. But  all  these  were  found  to  be  far  short 
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«f  wluit  ttw  aetoid  ecmdition  ot  Um  couotry  re- 
quired. The  states  eould  still,  each  for  itself, 
rqpilate  eonuneree,  and  the  oonsequenee  was  a 
perpetual  jarring  and  hostility  oi  commercial 
regulation. 

In  the  histon^  of  the  times,  it  was  aooord- 
ingly  found  that  the  great  topic  urged  on  all  oo- 
•casions,  as  showing  the  necessity  cf  a  new  and 
■different  govemment,  was  the  state  of  trade  and 
■«ommerce.  To  benefit  and  improve  these  was 
A  great  object  in  itself;  and  it  became  greater 
12*]  when  it  was  regarded  *as  the  only  means 
of  enabling  the  country  to  pay  the  public  debt, 
4uid  to  do  justice  to  those  who  had  most  effect- 
ually labored  for  its  inde^tendence.  The  leading 
state  papers  of  the  time  ue  fnll  of  this  tome 
TI%B  New  Jersey  resolution^  complain  that  the 
regulation  of  trade  was  in  tiie  power  of  the 
-several  states,  within  their  separate  jurisdic- 
ti<m,  in  such  a  d^ree  as  to  involve  many  diffi- 
■colties  and  embarrassments;  and  they  express 
An  earnest  opinion  that  the  sole  and  exclusive 
power  of  r^ulating  trade  with  foreign  states, 
ought  to  be  in  Congress.  Mr.  Witberspoon's 
motion  in  Gon^vss,  in  1781,  is  of  OiB  same  gen- 
■eral  character;  and  the  report  of  a  etanmittee 
■of  that  body,  in  1786,  is  still  more  emphatic. 
It  declares  that  Congress  ought  to  possess  tlie 
•sole  and  exclusive  power  of  r^vl^ting  trade, 
4U  well  with  foreign  nations  as  between  the 
states.*  The  resolutions  of  Virginia,  in  Janu- 
ary, 1786,  which  were  the  immediate  cause  of 
-tiie  convention,  put  forth  this  same  great  ob- 
ject Indeed,  it  is  the  only  object  stated  In 
^ose  resolutions.  There  is  not  another  idea  in 
the  whole  document.  The  entire  purpose  for 
wldch  the  del^iiates  assembled  at  Annapolis, 
-was  to  devise  means  for  tbe  uniform  regulation 
-of  trade.  They  found  no  means  but  in  a  gen- 
-eral  government ;  and  they  recommended  a  con- 
vention to  accomplish  that  purpose.  Over  what- 
ever other  interests  of  the  country  this  govern- 
ment may  diffuse  its  benefits  and  its  blessings, 
IS*]  it  *will  always  be  true,  as  matter  of  his- 
torical fact,  that  it  had  its  immediate  origin  in 
-the  necessities  of  commerce;  and,  for  its  imme- 
•diate  origin  in  the  necessities  of  commerce ;  and, 
for  its  inmiediate  object,  the  relief  of  those  ne- 
cessities, by  removing  their  causes,  and  1^  estab- 
lishing a  uniform  and  steady  system.  It  would 
Ije  easy  to  show,  by  reference  to  the  ^seussions 
in  the  several  state  conventions,  the  prevalence 
>of  the  same  general  topics;  and  if  anyone  would 
look  to  the  proceeding  of  several  of  the  states, 
-especially  to  those  of  Massachusetts  and  New 
"York,  he  would  sec  very  plainly,  by  the  recorded 
lists  of  votes,  that  wherever  this  commercial  ne- 
-cessity  was  most  strongly  felt,  there  the  pro- 
p<Med  new  constitution  had  most  friends.  In 
the  New  Toric  convenUon,  the  argument  arising 
from  this  oonsideration  was  strongly  pressed  by 
the  distinguished  person  whose  name  t»  oonnect- 
•ed  with  the  present  question. 

We  do  not  find,  in  the  history  of  the  forma- 
'tlou  and  adoption  of  the  constitution,  that  an; 
man  speaks  of  a  general  concurrent  power,  in 
the  regulation  of  foreign  and  domestic  trade, 
-as  still  residing  in  the  states.  The  very  object 
intended,  more  than  any  other,  was  to  take 
«way  scfih  Dower.   If  it  had  not  so  provided, 
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the  oonstitotion  would  not  have  been  worth 

accepting. 

He  contended,  therefore,  that  the  people  in- 
tended,  in  establishing  the  ctmstit^tion,  to 
transfer,  from  the  several  states  to  a  general 
government,  those  high  and  important  powers 
over  eonuneree,  whiwi  in  thdr  exercise,  were 
to  maintain  an  nnifonn  and  general  system. 
From  the  very  natui«  of  the  case,  these  powers 
must  be  exclusive;  *that  is,  the  higher 
branches  of  commercial  regulation  mnst  be 
exclusively  oommitted  to  a  single  hand.  What 
is  it  that  IS  to  be  regulated  T  Not  the  commerc* 
of  the  several  states,  respectively,  but  the  com- 
merce of  the  United  States.  Hene^ortii,  th« 
commerce  of  the  states  was  to  bo  an  unit;  and 
the  system  by  which  it  was  to  exist,  and  lie 
governed,  must  necessarily  be  complete,  entire 
and  nnifonn.  Its  character  was  to  oe  described, 
in  the  fiag  which  waved  over  it,  E  Pluribtie 
Unum.  Now,  how  could  individual  states  as- 
sert a  right  of  concurrent  legislation,  in  a  case 
of  this  sort,  without  manifest  encroachment 
and  confusion  T  It  should  be  repeated,  that  the 
words  used  in  the  constitution,  "to  regulate 
commerce,"  are  so  very  general  and  extensive 
that  they  mis^t  be  construed  to  cover  a  vast 
-field  of  legislation,  part  of  which  has  always 
been  occupied  by  state  laws ;  and  therefore  the 
words  must  have  a  reasonable  construction,  and 
the  power  should  be  considered  as  exclusively 
vested  in  Congress,  so  far,  and  so  far  only,  as 
tbe  nature  of  the  power  requires.  And  he  in- 
sisted  that  the  nature  of  the  case,  and  of  ttie 
power,  did  imperiously  require  that  such  im- 
portant authority  as  that  of  granting  monop- 
olies of  trade  and  navigation  should  not  be  eoa- 
sidered  as  still  retained  by  tbe  states. 

It  is  apparent,  from  the  prohibitions  on  the 
power  of  the  states,  that  tbe  general  concurrent 
power  was  not  supposed  to  be  left  with  them. 
And  the  exception,  out  of  these  prohibitions,  of 
the  inspection  laws,  proves  this  sUU  more  clear- 
ly. Which  most  concerns  tbe  commerce  of  thia 
country,  *that  New  York  and  Virginia  [*1B 
should  have  an  uncontrolled  power  to  establish 
their  inspection  for  flour  and  tobacco,  or  that 
they  should  have  an  uncontrolled  power  of 
granting  either  a  monopoly  of  trade  in  their 
own  ports,  or  a  monopoly  of  navigation  over 
all  the  waters  leading  to  those  portl?  Yet  the 
argument  on  the  owbt  side  must  be,  that  al- 
though the  constitution  has  sedulously  guarded 
and  umited  the  first  of  these  powers,  it  has  left 
the  last  wholly  unlimited  and  uncontrolled. 

But,  although  much  had  been  said,  in  the  dis- 
cussion on  former  occasions,  about  this  sup- 
posed concurrent  power  in  the  states,  he  found 
great  difficulty  in  understanding  what  waa 
meant  by  it.  It  was  generally  qualified  by 
saying  that  it  was  a  power  by  which  the  states 
could  pass  laws  <m  the  subjects  of  commer- 
cial r^fulation,  which  would  be  valid,  until 
Congress  should  pass  other  laws  controlling 
them,  or  inconsistent  with  them,  and  that  then 
the  state  laws  must  yield.  What  sort  of  con- 
current powers  were  tiiese,  which  could  not 
exist  bother?  Indeed,  the  very  readiiu^  of 
the  clause  in  the  constitution  must  put  to  fi^ht 
this  notion  of  a  general  concurrent  power.  The 
constitution  was  formed  for  all  the  states;  and 
Coi^ress  was  to  have  power  to  relate  com- 
merce. Now,  what  is  tiie  Import  of  this,  but 
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that  Congren  U  to  gin  the  rnle;  to  establish 
the  «y*t«in;  to  eocenise  the  coDtroI  over  the 
mbjeetr  AaA  cut  more  than  one  power,  in 
eaaes  of  this  sort,  give  the  rule,  establi^  the 
system,  or  exercise  the  ocmtrolT  Aa  it  is  not 
oontended  that  the  power  of  Congress  is  to  be 
exercised  by  a  supervision  *of  state  leg- 
islati<m;  and  as  it  is  clear  that  Congress  is  to 
give  the  general  rule,  he  contended  that  this 
power  of  giving  the  general  rule  was  trans- 
ferred, the  ocmstitution,  from  the  states 
to  CongTMB,  to  be  exercised  aa  that  body 
might  see  fit.  And,  eonsequentiy,  that  all 
those  high  exercises  of  power,  which  might  be 
eonsiderod  as  giving  the  rule,  or  establishing 
tlu  ^tem,  in  r^ard  to  great  commercial  in- 
terests, were  necessarily  left  with  Congress 
Alone.  Of  this  character  be  considered  mo- 
nopolies of  trade  or  navigatioQ;  embargoes;  the 
system  of  navi^tion  laws;  the  countervailing 
laws,  as  against  foreign  slates;  and  other  im- 
portant enactments  respecting  our  connection 
with  such  states.  It  appeared  to  him  a  most 
reasonable  construction  to  say,  that  in  these 
respects,  the  power  of  Congress  is  exclusive, 
from  the  nature  of  the  power.  If  it  be  not  so, 
where  is  the  limit,  or  who  shall  fix  a  boundary 
for  the  exerdse  of  tiie  power  of  the  states  7  Can 
a  state  grant  a  monopoly  of  trade  T  Can  New 
York  shut  her  ports  to  all  but  her  own  citizens  7 
Can  she  refuse  admission  to  ships  of  particular 
nations?  The  argument  on  the  other  side  is, 
and  must  be,  that  she  might  do  all  these  things, 
nntil  Congress  should  revoke  her  enactments. 
And  this  is  called  concurrent  legislation.  What 
«(Rifuston  such  notions  lead  to,  is  obvious 
«nongh.  A  power  in  the  states  to  do  anything 
and  everything,  in  rqrard  to  commerce,  till 
CfHigress  shall  undo  it,  would  suppose  a  state 
of  things  at  least  as  bad  as  that  which  existed 
before  the  present  eonstitation.  It  is  the  true 
17*]  wisdom  of  these  governments  *to  keep 
their  action  as  distinct  as  possible.  The  gen- 
eral goTenunent  should  not  seek  to  operate 
wlwre  the  states  can  operate  with  m<»e  ad- 
vantage to  the  community;  nor  should  the 
states  encrpach  on  ground  which  the  public 
good,  as  well  as  the  constitution,  refers  to  the 
exclusive  control  of  Congress. 

If  the  present  state  oi  things — these  laws  of 
ttew  York,  the  laws  of  Connecticut,  and  the 
laws  of  New  Jersey— Jiad  been  all  presented, 
in  the  convention  of  New  York,  to  the  eminent 
peraon  whose  name  is  on  this  record,  and  who 
acted,  on  that  occasion,  so  important  a  part;  if 
he  had  been  told  that  after  all  he  had  said  in 
favor  of  the  new  government,  and  of  its  salu- 
tary effects  on  oonmiercial  r^^lations,  the  time 
should  yet  come  when  the  North  River  would 
be  shut  up  by  a  monopoly  from  New  York; 
the  Sound  interdicted  by  a  penal  law  of  Con- 
neeticut;  reprisals  anthorized  by  New  Jersey 
against  eitiziens  of  New  York ;  and  when  one 
«oidd  not  cross  a  ferry,  without  transhipment; 
4oea  anyone  suppose  he  would  have  admitted 
«11  this  as  compatible  with  the  government 
which  he  was  recommending! 

This  doctrine  of  a  general  concurrent  power 
in  the  states  is  insidious  and  dangerous.  If  it 
he  admitted,  no  one  can  say  where  it  will  stop. 
The  states  may  Ic^slate,  it  is  said,  wherever 
Ctmgreas  has  not  niade  a  pleaarr  exercise  of  its 
power.  But  who  is  to  judge  wnether  Congress 
«  Ik  cd. 


has  made  this  plenary  exercise  of  power?  Con- 
gress has  acted  on  uis  power;  it  has  done  all 
that  it  deemed  wise;  and  are  the  states  now  to 
do  whatever  "Ccmgress  has  left  undone  t  [*1S 
Congress  makes  suieh  rule  as,  in  its  judgment, 
ttie  oase  requires;  and  those  rules,  wutever 
thOT  are,  constitute  the  system. 

All  useful  regulation  does  not  consist  in  re- 
s^i^int;  and  that  which  Congress  sees  fit  to 
leave  free,  is  a  part  of  its  r^ulation,  as  much 
aa  the  rest 

He  thought  the  practice  under  the  constitu- 
tion sufficiently  evinced,  that  this  portion  of 
the  commercial  power  was  exclusive  in  Con- 
gress. Whoi,  before  this  instaDoe,  have  the 
states  granted  monopolies!  When,  until  now, 
have  they  interfered  with  the  navigation  of  the 
country!  Hie*  pilot  laws,  the  health  laws,  or 
quaranUne  Um,  and  various  regulations  of 
tnat  class  which  have  been  recognized  by  Con- 
gress, are  no  at^^uments  to  prove,  even  if  they 
are  to  be  called  commercial  regulations  (whidi 
they  are  not),  that  other  reflations,  more  di- 
rectly and  strictly  commercial,  are  not  solely 
within  the  power  of  Congress.  There  was  a 
singular  fallacy,  as  he  humbly  ventured  to 
think,  in  the  argument  of  very  learned  and 
most  respectable  persons,  on  this  subject.  That 
argument  alleys  that  the  states  have  a  concur- 
rent power  with  Congress,  of  regulating  com- 
merce; and  its  proof  of  this  question  is,  that 
the  states  have,  without  any  question  of  their 
right,  passed  acts  respecting  turnpike  roads, 
toll  bridges,  and  ferries.  These  are  declared  to 
be  acts  of  wnnmercial  regulation,  affecting  not 
'only  the  interior  conuneroe  of  the  state  itself, 
but  also  Monmerce  between  different  states. 
Therefore,  'as  all  these  are  commercial  [*!• 
r^ulations,  and  are  yet  acknowledged  to  be 
rightfully  established  by  the  states,  it  follows, 
aa  is  supposed,  that  the  states  must  have  a  eon- 
current  power  to  r^ulate  commerce. 

Now,  what  was  the  inevitable  consequence  of 
this  mode  of  reasoning!  Does  it  admit  the 
power  of  Congress,  at  once,  upon  all  these  mi- 
nor objects  of  l^fislation!  If  all  these  be  regu- 
lations of  commerce,  within  the  meaning  oi  the 
constitution,  then,  certainly.  Congress,  having 
a  concurrent  power  to  regulate  commerce,  may 
establish  ferries,  turnpikes,  bridges,  etc.,  and 

Provide  for  all  this  detail  of  interior  legislation, 
o  sustain  the  interference  of  the  state,  in  a 
high  concern  of  maritime  commerce,  the  argu- 
ment adopts  a  principle  whieh  admowledges 
the  right  of  Congress  over  a  vast  scope  of  inter- 
nal legislation,  which  no  one  has  heretofore 
supposed  to  be  within  its  powers.  But  this  la 
not  all;  for  It  is  admitted  that  when  Congress 
and  the  states  have  power  to  legislate  over  the 
same  subject,  tbe  power  of  Congress,  when  ex- 
ercised, controls  or  extinguishes  the  state  pow- 
er; and  therefore  the  consequences  would  se^ 
to  follow,  from  the  ai^;umen^  that  alt  state 
l^slation,  over  rach  subjeeta  as  have  been 
mentimied,  is,  at  all  times,  liable  to  the  su- 
perior power  of  Congress;  a  consequence  which 
no  one  would  admit  for  a  moment.  Tbe  truth 
was,  he  thought,  that  all  these  things  were,  in 
their  general  character,  rather  regulations  </ 
police  than  of  commerce,  in  biie  constitutiwia' 
understanding  of  that  term.  A  road,  indseu, 
*niig^t  be  a  matter  of  great  oommereial  [*ao 
concern.  In  many  cases  it  is  so;  and  when  It 
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is  M,  Iw  thon^t  there  wu  no  doubt  of  the 
power  of  OongreBS  to  make  it.  But  generally 
■peaking,  roads,  and  bridges,  and  ferries,  though 
of  course  they  affect  commerce  and  inter- 
course, do  not  obtain  that  importance  and  ele- 
Tatitm,  as  to  be  deemed  commercial  r^ula- 
ticms.  A  reasonable  oonstmetion  must  be  given 
to  the  wnutitution;  and  sueb  construction  is  as 
neeessan^  to  the  just  power  of  tiie  states  as  to 
the  antttority  M  Congress.  Quarantine  laws, 
for  example,  may  be  considered  as  affecting 
commerce;  yet  tiiey  are,  in  their  nature,  healUi 
lawa.  In  England,  we  speak  of  the  power  of 
rwulating  commerce,  as  in  parliament,  or  the 
Sing,  as  arbiter  of  commerce;  yet  the  d(y  of 
London  maets  health  laws.  Would  anyone 
infer  from  that  eircunistanee,  that  the  dfy  of 
London  had  cmcnrrent  power  with  parliament 
or  tiie  Crown  to  r^ulate  commerce?  or  that  it 
might  grant  a  monopoly  of  the  navigation  of 
the  Thames?  While  a  health  law  is  reasona- 
ble, it  is  a  health  law;  but  if,  under  color  of  it, 
enactments  should  be  made  for  other  purposes, 
such  enactments  might  be  void. 

In  the  discussion  In  the  New  Torlc  courts,  no 
small  reliance  was  placed  on  the  law  of  that 
state  prohilnting  the  importation  of  slaves,  as 
an  example  of  a  c<xnmercial  r^ulation,  enacted 
by  state  authority.  That  law  may  or  may  not 
be  constitntitmal  and  valid.  It  has  been  re- 
ferred to  generally,  but  its  particular  provisions 
ai*]  have  not  *been  stated.  When  tiiqr  are 
more  dearly  seen,  its  eharaeter  may  be  better 
determined. 

It  mig^t  further  be  argued  that  tiie  power  of 
Congress  over  these  high  branches  of  commerce 
was  ezcluBive,  from  the  consideration  that  Con- 
gress possessed  an  exclusive  admiralty  jurisdic- 
tion. That  it  did  possess  such  exclusive  juris- 
diction, would  hardly  be  contested.  No  state 
pret^ded  to  exercise  any  juriediction  of  that 
kind.  The  states  had  abolished  their  courts  of 
admiralty,  when  the  constitution  went  into  op- 
eration. Over  these  waters,  therefore,  or  at 
least  acme  of  them,  which  are  the  subject  of 
this  monthly.  New  York  has  no  jurisdiction 
whatever.  They  are  a  part  of  the  high  sea, 
and  not  within  the  body  of  any  county.  The 
authorities  of  that  state  could  not  punish  for  a 
mnrder  committed  on  board  one  of  these  boats, 
in  sane  places  within  the  range  of  this  exclu- 
sive gnnt.  This  restraining  of  the  states  from 
all  jurisdiction,  out  of  the  bodies  of  their  own 
counties,  shows  plainly  enough  that  navigiition 
on*the  high  seas  was  understood  to  be  a  matter 
to  be  regulated  only  by  Congress.  It  is  not  un- 
reasonable to  say  that  what  are  called  the 
waters  of  New  York  are,  to  purposes  of  naviga- 
tion and  commercial  regulation,  the  waters  of 
the  United  States.  There  is  no  cession,  indeed, 
of  the  waters  themselves,  but  Uieir  use,  for 
those  purposes,  seemed  to  be  entrusted  to  the  ex- 
clusive power  of  Congress.  Several  states  have 
enacted  laws  which  would  appear  to  impiv 
their  conviction  of  the  power  of  Congress,  over 
navigable  waters,  to  a  greater  extent. 
82*]  'If  there  be  a  concurrent  power  of  reg 
ulating  commerce  on  the  high  seas,  there  must 
be  a  concurrent  admiralty  jurisdiction,  and  n 
ooneurrent  control  of  the  waters.  It  is  a  com 
mem  principle,  that  arms  of  tba  sea,  indudiiip 
navigable  rivers,  belong  to  the  sovereign,  so  far 
•«  navigaticoi  ia  eoueenied.  Thdr  use  is  navi 
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gation.  The  United  States  possess  the  general 
power  over  navigation,  and,  of  course,  ought  to 
control,  in  general,  the  use  of  navigable  waters. 
If  it  bie  admitted,  that  for  purposes  of  trade 
and  navigation,  the  North  River,  and  ita  bay, 
are  the  river  and  bay  of  New  York,  and  the 
Chesapeake  the  bay  of  Viiginia,  vei^  great  In- 
conveniences and  much  oonfusion  might  be  fbe 
result. 

It  might  now  be  well  to  take  a  nearer  view 
of  these  laws,  to  see  more'  exactly  what  thdr 

firovidons  were,  what  consequences  have  fol- 
owed  from  them,  and  what  would  and  mlg^ 
follow  from  other  similar  l&Ws. 

The  first  grant  to  John  Fitch,  gave  him  the 
sole  and  exclusive  rk^ht  of  making,  employing, 
and  navigating  all  boats  impelled  by  fire  or 
steam,  "all  creeks,  rivers,  .bays  and  water* 
within  the  territory  and  jurisdiction  of  the 
dtate."  Any  other  person,  navigating  such  boat» 
was  to  forfeit  it,  and  to  pay  a  penalty  of  a  hun- 
dred pounds.  The  subsequent  acts  repeal  this, 
and  grant  similar  privil^s  to  Livingston  and 
Fulton;  and  the  act  of  1811  provides  the  extra- 
ordinary and  summary  remMv  which  has  been 
already  stated.  The  river,  the  bay,  and  the 
marine  league  along  the  shore,  are  all  within, 
the  scope  of  this  grant.  *Any  vessel,  [*8S 
therefore,  of  this  description,  coming  into  ai^ 
of  those  waters,  without  a  license,  whether  from 
another  state,  or  from  abroad,  whether  it- 
be  a  public  or  a  private  vessd,  is  instantJy  for- 
feited to  the  grantees  of  the  monopoly. 

Now,  it  must  remembered  that  this  grant  in- 
made  as  an  exercise  of  aoverdgn  political  power. 
It  is  not  a,n  inspection  law,  nor  a  health  law, 
nor  passed  by  ai^  derivative  authority;  it  !>> 
professedly  an  act  of  sovereign  power.  Of 
course,  there  is  no  limit  to  the  power  to  be  de- 
rived from  the  purpose  for  which  it  is  exer- 
cised. If  exercised  for  one  purpose,  it  may  be- 
also  for  another.  No  one  can  inquire  into  the- 
motives  which  influence  sovereign  authoriiy. 
It  is  enough  that  such  power  manifests  its  wilL 
The  motive  all^fcd  in  this  case  is,  to  remuner- 
ate the  grantees  for  a  benefit  conferred  by  them 
on  the  public.  But  there  is  no  necessary  con- 
nection between  that  benefit  and  this  mode  of 
rewarding  it;  and  if  the  state  could  grant  this 
monopoly  for  that  purpose,  it  could  also  grant 
it  for  any  other  purpose.  It  could  make  the- 
grant  for  money;  and  so  make  the  monopoly 
of  navigation  over  those  waters  a  direct  source- 
of  revenue.  When  this  monopoly  shall  expire,, 
in  1838,  the  state  may  continue  it  for  any  pe- 
cuniary consideratitm  which  the  holders  may 
see  fit  to  offer  and  the  stete  to  receive. 

If  the  state  may  grant  this  monopoly,  it  may- 
also  grant  another  for  other  descriptions  of  ves- 
sels; for  instence,  for  all  sloops. 

If  it  can  grant  these  exclusive  privileges  to  a 
few,  it  may  grant  than  to  many ;  that  is,  It  may 
*grant  than  to  all  its  own  citizens,  to  the  [*94 
exclusion  of  everybody  else. 

But  the  waters  of  New  York  are  no  more  the- 
lubjecl  of  exclusive  grants  by  that  stete,  than 
the  waters  of  other  stetes  are  subjecte  of  such 
^ranto  by  those  other  states.  Virginia  may 
well  exercise,  over  the  entrance  of  the  Chesa- 
peake, all  the  power  that  New  York  can  exer- 
cise over  the  bay  of  New  York,  and  the  wmters- 
Ml  the  shore.  The  Chesapeake,  tiierefore,  np- 
jn  the  principle  of  these  laws,  may  be  Oe- 
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Bubject  of  state  m<»opoly ;  and  bo  may  tb«  bay 
of  Massacbiuetta.  But  this  is  not  all.  It  re- 
quires no  greater  power  to  grant  a  monopoly  of 
trade,  tiian  a  monopoly  of  navfgaticm.  Of 
course,  New  York,  if  these  acts  can  be  main- 
tained,  may  give  an  ezdusiTe  right  of  entry  of 
vessels  into  oer  ports.  And  the  other  states 
may  do  the  same.  These  are  not  extreme  cases. 
We  have  only  to  suppose  that  other  states 
should  do  wlukt  New  Yoric  has  already  done, 
and  Uiat  the  power  should  be  carried  to  ita  full 
extent 

To  all  this,  there  ia  no  answer  to  be  given  ex- 
cept this,  that  tbe  eoncnrrent  power  of  the 
states,  CMieurrent  though  it  be,  is  yet  snbordf- 
nate  to  the  legislation  of  Congress;  and  that, 
therefore.  Congress  may,  when  it  pleases,  an- 
nul the  state  Tc^slation;  but  until  it  does -so 
annul  it,  the  state  l^slation  is  valid  and  effect- 
uaL  What  is  there  to  recommend  a  construc- 
tion which  leads  to  s  result  like  this?  Here 
would  be  a  perpetual  hostility;  one  legislature 
enacting  laws,  till  another  legislature  shonld 
meal  them;  one  sovereign  power  giving  the 
rule,  till  another  sovereign  power  should 
SS"]  'abrogate  it;  and  all  this  under  the  idea 
of  ooQcurrent  l^slation. 

But  further;  under  this  concurrent  power 
the  state  does  that  which  C^ongress  cannot  do; 
that  is,  it  gives  preferences  to  the  citizens  of 
save  states  over  those  of  oihen.  I  do  not 
mean  here  the  advant^ces  conferred  1^  the 
grant  on  ^e  grantees,  but  the  disadvantfues  to 
which  it  Bubjeeta  all  tbe  other  citizens  of  New 
York.  To  impose  an  extraordinary  tax  on 
steam  navigation  visiting  the  ports  of  New 
York,  and  leaving  it  free  everywhere  else,  is 
giving  a  preference  to  the  citizens  of  other 
state*  over  those  of  New  York.  This  Congress 
eoold  not  do,  and  yet  the  State  does  it;  so  that 
tUa  power,  at  first  subordinate^  then  omunir- 
toit,  BOW  becomes  paramount. 

The  people  of  New  York  have  a  ri^ht  to  be 
protected  against  this'  monopoly.  It  is  one  of 
the  objecte  for  which  they  agreed  to  this  con- 
stituticm,  that  they  should  stand  on  an  equality 
in  oMumercial  r^pilations;  and  if  the  govern- 
ment should  not  insure  them  that,  the  promises 
made  to  them,  in  ita  behalf,  would  not  be  per- 
formed. 

He  contended,  therefore,  in  conclusion  on 
this  point,  that  the  power  of  Congress  over 
these  high  branches  of  commercial  r^^lation, 
was  shown  to  be  exclusive,  by  considering 
what  was  wished  and  intended  to  be  done, 
when  the  convention  for  forming  tbe  constitu- 
tion was  called;  by  what  was  understood,  in 
the  state  conventions,  to  have  been  accom- 
plidied  tbe  instrument;  by  the  prohibitions 
oa  tbe  states,  and  the  express  exception  rela- 
tive to  inspection  laws,  \^  the  nature  of  the 
SC*]  *power  itself;  by  the  terms  used,  as  con- 
neeted  with  the  nature  of  the  power;  by  the 
subsequent  understanding  and  practice,  both 
of  Congress  and  the  states;  by  the  grant  of  ex- 
elusive  admiralhr  jurisdi^ion  to  the  federal 
govemment;  by  the  manifest  danger  of  the  op- 
posite doctrine,  and  the  ruinous  consequences 
to  which  it  directly  leads. 

It  required  little  now  to  be  said,  to  prove 
that  this  exeluaive  grant  is  a  law  regulating 
eoounerea;  although,  in  some  of  tbe  ^seussions 
dsewber^  it  had  beao  ealled  a  law  of  p^ieew 
•  Ik  «d. 


If  it  be  not  a  rwulaUon  of  commerce,  then  it 
follows,  against  the  constant  admission  on  the 
other  side,  that  Congress,  even  by  an  express 
acta  could  not  annul  or  control  it.  For  if  it  be 
not  a  rc^iulation  of  commerce,  Congress  has  no 
concern  wit^  it.  But  the  granting  of  monopo- 
lies of  this  kind  is  always  referred  to  tbe  power 
over  commerce.  It  was  as  arbiter  of  commerce 
that  tbe  King  formerly  granted  such  monopo- 
lies.' This  is  a  law  regulating  commerce,  in- 
asmuch as  it  imposes  new  conditions  and  terms 
on  the  coasting  trade,  on  foreign  trade  gener- 
ally, and  on  foreign  trade  as  regulated  by 
treaties;  and  inasmuch  as  it  interferes  with  the 
free  navigation  of  navigable  waters. 

If,  then,  the  power  of  conunercial  regulation, 
possessed  by  Cangress,  be,  in  r^ard  to  tbe 
great  branches  of  it,  exclusive;  and  if  this  grant 
of  New  York  be  a  commercial  r^ulatioo,  af- 
fecting commerce,  in  respect  to  these  great 
branches,  then  *the  grant  is  void,  whether  1*37 
any  ease  of  actual  ct^ision  had  happened  or 
not. 

But  he  contended,  in  the  second  place,  that 
whether  the  grant  were  to  be  regarded  as  whol- 
ly void  or  not,  it  must,  at  least,  be  inoperative 
when  the  righte  claimed  under  it  came  in  ool- 
lision  with  other  righto,  enjoyed  and  secured 
under  the  laws  of  the  United  States ;  and  such 
oolliaion,  he  maintained,  clearly  existed  in  tiiiis 
.aase.  It  would  not.be  denied  that  the  law  of 
Congress  was  paramount.  Tbe  etmstitulion 
has  expressly  provided  for  that  So  that  the 
only  question  in  this  part  of  the  case  is, 
whether  the  two  righto  be  inconsistent  with 
each  other.  The  appellant  had  a  right  to  go 
fnnn  New  Jersey  to  New  York  in  a  vessel 
owned  by  himself,  of  the  proper  legal  descrip- 
tion, and  enrolled  and  licensed  according  to 
law.  niia  right  belraged  to  htm  as  a  dtisen  of 
tb»  United  States.  It  waa  derived  under  the 
laws  of  the  United  States,  and  no  act  of  Uw 
legislature  of  New  York  can  deprive  him  of  it, 
any  more  than  such  act  could  deprive  him  of 
the  right  of  holding  lands  in  that  Stote,  or  of 
suing  in  ito  conrto.  It  appears  from  the  rec- 
ord, that  the  boat  in  question  was  regularly  en- 
rolled at  Perth  Amboy,  and  propernr  licensed 
for  carrying  on  the  eoasttiuf  trade,  under  this 
enrollment,  and  with  this  n cense,  she  was  pro- 
ceeding to  New  York,  when  she  waa  stopped 

S'  tiie  injunction  of  the  chancellor,  on  the  ap> 
ication  of  the  New  York  grantees.  There  can 
&e  no  doubt  that  here  is  a  collision,  in  fact; 
that  which  the  appellant  claimed  as  a  right, 
tbe  respondent  resisted;  and  there  remains 
nothing  *now  but  to  determine  whether  [*28 
the  appellant  had,  ai  be  contenda,  a  right  to 
navigate  these  waters;  because,  if  he  had  soeh 
right,  it  must  prevail.  Now,  this  right  was  ex- 
pressly conferred  by  the  laws  of  the  United 
States.  The  first  oection  of  the  act  of  Febru- 
ary, 1793,  c.  8,  r^ulating  the  coasting  trade  and 
fish  eries,  declares  that  all  ships  and  vessels,  en- 
rolled and  licensed  as  that  act  provides,  "and 
no  others,  shall  be  deemed  ships  or  vessels  of 
the  United  States,  entitled  to  the  pririlegea  of 
ships  or  vessels  enmloyed  In  Uie  coasting  bade 
or  nsheries."  The  nnirai  seetitm  of  the  same  d^ 
Clares  "tiiat  in  order  to  tbe  licensing  of  any 
ship  car  vessel,  for  canying  on  the  eoas&ig  trade 
or  fisheries,**  bond  shall  be  given,  etc.,  aceording 
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to  tiie  provisione  of  the  act.  And  the  same 
Bection  declares  that  the  owner  having  com- 
plied with  the  requisites  of  the  law,  "it  shall 
be  the  doty  of  the  collector  to  grant  •  license 
for  carrying  on  the  eoasting  tndej"  and  tiie 
act  proceeds  to  give  the  fom  and  wwds  oi  tilie 
license,  which  is  therefore,  ooane,  to  be  re- 
ceived as  a  part  of  the  act;  and  the  words-  of 
the  license,  after  the  necessary  recitals,  are, 
"license  is  hereby  granted  for  the  said  vesael 
to  be  employed  in  carrying  on  the  coasting 
trade." 

Words  ooold  not  make  this  aotiioritj  more 
express. 

The  court  below  teemed  to  him,  vtth  great 
deference,  to  have  mistiUcen  tiie  object  and 
nature  of  the  license.  It  seemed  to  have  been 
of  opinion  that  the  license  had  on  other  intent 
or  effect  than  to  ascertain  the  ownership  and 
20*]  character  of  the  'vessel.  But  this  was 
the  peculiar  office  and  object  of  the  enrollment. 
That  document  ascertains  that  the  r^ular 
proof  of  ownerslup  and  character  has  been 
given;  and  tbe  licoiae  is  given,  to  confer  the 
right  to  which  the  party  has  shown  himself  en- 
titied.  It  is  the  author!^  whidi  the  master 
carries  with  him,  to  prove  his  right  to  navigate 
freely  the  waters  of  the  United  States,  and  to 
carry  on  the  coasting  trade. 

In  some  of  the  discussiona  which  had  been 
had  on  this  question,  it  had  been  said  that  Con- 
gress had  only  provided  for  ascertaining  the 
ownership  and  property  of  vessels,  but  had  not 

6rescribed  to  what  use  they  might  be  applied. 
Ut  this  he  thought  an  obvious  error;  the  whole 
object  of  the  act  regulating  the  coasting  trade, 
was  to  declare  what  vessels  shall  enjoy  the 
benefit  of  being  used  in  the  coasting  trade.  To 
secure  this  use  to  certain  vessers,  and  to  deny  it 
to  others,  was  precisely  the  purpose  for  which 
the  act  was  passed.  The  error,  or  what  he 
humbly  supposed  to  be  the  error,  in  the  judg- 
ment of  the  court  below,  consisted  in  that 
court's  having  thought  that  although  Congress 
might  act,  it  had  not  yet  acted  in  such  a  way  as 
to  confer  a  right  on  the  appellant;  whereas,  if 
a  right  was  not  given  by  this  law,  it  never 
could  be  given;  no  law  could  be  more  express. 
It  had  been  admitted,  that  supposing  there  was 
a  provision  in  the  act  of  Congress  wat  all  Tas- 
sels duly  lieensed  should  be  at  liberfy  to  navi- 
gate, for  the  purpose  of  trade  and  commerce, 
over  all  tbe  navi^ble  harbors,  bays,  rivers  and 
ko*]  lakes,  within  the  several  states,  any  *law 
of  the  states  creating  particular  privil^es  as 
'  to  any  particular  class  of  vessels  to  the  con- 
trary notwithstanding,  the  only  question  that 
could  arise,  in  such  a  case,  would  be,  whether 
the  law  wu  eonstitutional;  and  that  if  that 
was  to  be  granted  or  decided,  it  would  certainly, 
in  all  courts  and  places,  overrule  and  set  aside 
the  state  grant. 

Now,  he  did  not  see  that  such  supposed  case 
could  be  distinguished  from  the  present.  We 
show  a  provision  in  an  act  of  Congress,  that  all 
vessels,  duly  licensed,  may  carry  on  the  coast- 
ing trade;  nobody  doubts  the  constitutional 
vaUdity  of  that  law;  and  we  show  tiiat  this 
vessel  was  duly  licensed  according  to  its  pro- 
visions. This  is  all  that  is  essential  in  the  case 
supposed.  The  presence  or  absence  of  a  non- 
obatante  clause,  cannot  affect  the  extent  or  op- 
eration of  the  act  of  Congress.  Congress  has 
SO 


no  power  of  revoking  state  laws,  as  a  distinct 
power.  It  legislates  over  sidijcnts;  and  over 
those  subjects  which  are  within  its  power  its 
Iwislation  is  supreme,  and  necessarily  overrules 
all  inconsistent  or  repugnant  state  l^slation. 
If  Congress  wen  to  pass  an  act  expressly  re- 
voking or  annulling,  m  whole  or  in  part,  this 
New  York  grant,  such  an  act  would  be  wholly 
useless  and  inoperative.  If  the  New  York  grant 
be  opposed  to,  or  inconsistent  with,  any  eon- 
stitutional power  which  Congress  has  exer- 
cised, then,  so  far  as  the  incompatibility  exists^ 
the  grant  is  nugatory  and  void,  necessarily  and 
1^  reason  of  the  snpienuuy  of  the  law  (»  Con- 
gress. But  if  the  grant  be  not  inconsistent 
with  any  exercise  of  the  powers  of  Congress, 
then,  certainly,  Congress  *has  no  author- X*S1 
ity  to  revoke  or  annul  it.  Such  an  act  of  Con- 
gress, therefore,  would  be  either  unconstitu- 
tional or  supererogatory.  The  laws  of  Con- 
gress need  no  non-obstante  clause.  The  consti- 
tution makes  them  supreme,  when  State  laws 
come  into  opposition  to  than;  ao  that  in  these 
cases  there  is  no  quesUon  except  this,  wbetber 
there  be,  or  be  not,  a  repugnancy  or  hostility 
between  the  law  of  Congress  and  the  law  of 
the  state.  Nor  is  it  at  all  material,  in  this 
view,  whether  the  I^w  of  the  state  be  a  law 
regulating  commerce,  or  a  law  of  police,  or  by 
whatever  other  name  or  character  it  may  M 
designated.  If  its  provisions  be  inconsistent 
with  an  act  of  Congress,  they  are  void,  so  far  an 
that  inconsistency  extends.  The  whole  argn- 
men^  therefore,  is  substantially  and  effectually 
given  up,  wlum  It  is  admittra  that  Comrresa 
might,  express  terms,  abrogate  the  State 
grant,  or  declare  that  it  should  not  stand  in  the 
way  of  its  own  legislation ;  because  such  express 
terms  would  add  nothing  to  the  effect  and  4^ 
eration  of  an  act  of  Congress. 

He  contended,  therefore,  upon  the  whole  of 
this  point,  that  a  case  of  aetnal  eolllaion  had 
been  made  out,  in  this  case,  between  the  state 
grant  and  the  act  of  Comfress;  and  as  the 
act  of  Congress  was  entirely  unexceptionable, 
and  clearly  in  pursuance  of  its  ctmstitational 
powers,  the  state  grant  must  yield. 

There  were  other  provisions  of  the  constitu- 
tion of  the  United.  States  which  had  more  or 
less  bearing  on  this  question :  *'No  state  shall, 
withont  the  eonsent  of  Congress,  lay  any  dutr 
of  tonnage."  •Under  color  of  grants  like  ["11 
this,  that  prohibition  might  be  wholly  evaded. 
This  grant  authorises  Messra  Livingston  and 
Fulton  to  license  navigation  in  the  wators  of 
New  York.  They,  of  course,  license  it  on  their 
own  terms.  They  may  require  a  pecuniary 
consideration,  ascertained  the  tonnage  of 
the  vessel,  or  in  any  other  manner.  Probabfy, 
in  fact,  they  govern  themselTes,  In  this  respeet, 
by  the  siae  or  tonnage  of  the  vessels,  to  which 
they  grant  licenses.  How,  what  is  this  bat 
substantially  a  tonnage  duty,  under  the  law  of 
the  state?  Or  does  it  make  any  difference, 
whether  the  receipts  go  directly  to  her  own 
treasury,  or  to  the  bands  <rf  thos*  to  whom 
has  made  the  granti 

Tliere  was,  bsthr,  that  provisica  of  the  eco- 
stitution  which  gives  Congress  power  to  pro- 
mote the^K^ess  of  science  and  the  useful  arts, 
by  securing  to  authors  and  inventors,  for  a 
lunited  time,  an  exelnrive  iMit  to  their  own 
writinga  and  diaooveries.    Congress  had  «x- 
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erdted  thli  power,  and  made  all  tlie  prorisiona 
which  it  deaaed  uaeful  or  neceuaiy.  The 
•tatea  aUghl^  indMd,  Uka  mvniileint  indiTid- 
aab,  exereiae  their  own  bounty  towards  au- 
thor! and  inventon,  at  their  own  discretion. 
But  to  ecHifer  reward  1^  ezdusiTe  grants,  even 
if  it  were  but  a  part  of  the  nse  of  tlw  writing 
or  iavoitiMi  was  not  supposed  to  be  a  power 
properly  to  b«  ozercised  the  states.  Much 
less  eonld  they,  nnder  the  noti<«i  of  conferring 
rewards  in  sneh  eases,  mat  monopolies,  the  en- 
jtqnBsnt  vt  which  sho^  ha  essentially  ineom- 
pAtiUe  Willi  the  azereise  ei  rights  holdea  nnder 
•»*]  the  laws  'of  the  United  States.  He 
should  Indst,  however*  tiie  less  on  these  points, 
as  ihej^  were  open  to  counsel  who  would  come 
after  him,  on  the  same  aide,  and  as  he  had  said 
so  much  apaa  what  appearied  to  him  the  more 
inportant  and  interesting  part  of  the  argument. 

Ifr.  OtJdey,  for  the  respondent,  stated  that 
tlwre  were  some  general  principles  applicable 
to  this  subject,  miieh  might  be  assumed,  or 
which  had  been  settled  by  the  decisions  of  this 
eourt,  and  which  had  acquired  the  force  of 
maxims  of  political  law.  Among  these  was  the 

Srinciple  that  the  states  do  not  derive  their  in- 
ependence  and  sovereignty  from  the  grant  or 
eoncession  of  the  British  Crown,  but  from  their 
own  act  in  the  declaration  of  independence. 
By  this  sot  tliey  become  "free  and  independent 
•tates,"  and  as  sndi,  *%ave  full  power  to  levy 
var,  oondade  peace,  contract  allienoes,  estab- 
lish commerce,  and  to  do  all  other  acts  and 
things  which  independent  states  may  of  right 
do.  The  state  of  New  Tork,  having  thus 
becmne  sovereign  and  independent,  formed  a 
eonstitntion,  by  which  the  "supreme  legislative 
power*  was  vested  in  its  Ic^slature;  and  there 
•re  no  zestriotions  on  that  power  which  in  any 
■tanner  relate  to  the  present  eontrover^.  On 
the  other  hand,  the  constitution  of  the  United 
States  is  one  of  limited  and  ezpressW  delegated 
powers,  which  can  only  be  exercised  as  grant- 
ed, or  in  the  cases  enumerated.'  This  prin- 
S4*]  eiple,  "which  distinguishes  a  national 
from  the  state  government,  is  derived  from 
the  nature  of  tiie  constitution  itself,  as  being  a 
ddegation  of  power,  and  not  a  restriction  of 
power  previously  possessed;  and  from  the  ex- 
prtes  stipulation  in  the  tenth  amendment,  that 
*the  poirara  not  delated  to  the  United  States 
by  the  eonstitntion,  nor  prohibited  by  it  to  the 
states,  are  reserved  to  tlie  states  respectively, 
or  to  the  people."  The  national  constitution 
mnrt  therefore  be  construed  strictly,  as  regards 
the  powers  expressly  granted,  and  the  objects 
to  wbidi  those  powers  are  to  be  applied,  ju  it 
ti  a  grant  of  power  in  derc^tion  of  state  sor- 
errignty,  every  portion  of  ^wer,  not  granted, 
mum  remain  in  um  state  Iwislatnre.* 

These  principles  are  all  founded  mi  the  doc- 
trine that  a  strict  rule  of  construction  must  be 
applied  in  ascertaining  the  extent  and  object  of 
thoae  powers  which  are  expressly  delected. 
The  powers  delegated  are  of  two  classes:  Such 
aa  are  mressly  granted,  and  such  as  are  im- 
^ed,  aa  Seecasary  snd  proper"  to  cany  into 


l.—irCuUeeb  v.  Ifaryland.  4  Wheat.  Rep.  406, 
per  If  srsball,  C.  J. :  Houston  v.  Moore,  ft  wheat. 
48.  per  Btorjr.  J. 
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execution  tiie  powers  expressly  enumerated. 
As  to  tiiese  implied  powers, '  the  ecmstitutioD 
must  be  oonstrued  liberally,  as  respeota  their 
nature  and  extent;  because  tiie  constitution  Im- 
plies tiiat  rule,  by  not  undertsldng  to  enumerate 
tiiese  powers,  and  because  the  grant  of  these 
powers  is  general  and  unlimited.  But  this  rule 
has  one  exception:  When  the  means  of  execut- 
ing any  expressly  granted  'power  are  [*85 
particularly  enumented,  then  no  other  mode 
of  executing  that  power  can  be  implied  or  used 
1^  Otngress,  rinee  the  otmstitution  itself  de- 
termines what  powers  are  **neoe8Bary  and  prop- 
er" in  that  g^ven  case. 

These  delegated  powers,  whether  express  or 
implied,  are,  (1)  Those  which  are  exclusively 
vested  in  the  United  States;  and,  (2)  Those 
which  are  concurrent  in  the  United  States  and 
the  respective  states. 

It  is  perfectly  settled  that  an  alBnnative 
grant  of  power  to  the  United  States  does  not,  of 
itself,  devest,  the  ctatea  ot  a  like  power.'  The 
authorities  eitod  settle  this  question,  and  it  Is 
no  longer  open  for  discussion  in  his  Court. 

The  powers  vested  exclusively  in  Congress 
are,  (1)  Those  which  are  granted  in  express 
terms.  (2)  Those  which  are  granted  to  the 
United  States,  and  expressly  prohibited  to  the 
States.  (8)  Those  which  are  exclusive  in  tiieir 
nature. 

All  powers  exclnsiva  In  their  nature  may  be 

included  under  two  heads:  (1)  Those  which 
have  their  origin  in  the  constitution,  and  where 
the  object  of  them  did  not  exist  previous  to  the 
Union.  These  may  be  called  strictly  national 
powers.  (2)  Those  powers  which,  1^  other 
provisions  in  the  constitution,  have  an  effect 
and  operation,  when  exercised  by  a  state,  with- 
out or  berTond  the  territorial  limits  of  the  State. 

*Ab  examples  of  tiie  first  class,  may  be  [*S« 
mentioned  the  **powOT  to  borrow  money  on  the 
credit  of  the  United  States.**  Here  the  object  of 
the  power  (to  borrow  money  for  the  use  of  tbe 
United  States),  and  the  means  of  executing  it 
(by  pledging  their  credit),  have  their  origin  In 
the  Union,  and  did  not  previously  exist.  So, 
as  to  the  power  "to  establish  tribunals  inferior 
to  the  Supreme  Conrti'*  the  same  remaric  will 
apply. 

Of  the  seoond  elaas,  the  power  "to  establish 
an  uniform  mle  of  naturalisation'*  is  an  in* 
stance.  This  power  was  originally  in  the  States, 
and  was  extensively  exercised  by  them,  and 
would  now  be  concurrent,  except  for  another 
provision  in  the  constitution,  tlutt  "citizens  of 
each  state  shall  be  entitied  to  all  the  privileges 
and  Immunities  of  dtizens  In  tiie  several 
states."*  It  Is  not  held  to  be  exclusive,  fnm  the 
use  of  the  term  "uniform  rule."  This  court 
has  held  that  the  use  of  an  analogous  term, 
"uniform  laws,"  in  respect  to  the  associated 
subject  of  bankruptcy,  does  not  imply  an  ex- 
cluBive  power  In  Congrees  over  that  subject.* 
The  true  reason  why  the  power  of  establishing 
an  uniform  rule  of  naturalisation  is  exclusive, 
must  be  that  a  person  becoming  a  citizen  In 


8. — Storges  v.  Crowlnsbleld,  4  Wheat  Rep. 
188,  per  Ssrshsll,  C.  J.;  Rooston^v.  Uoore,  s 
Whest.  Rep.  15.  IT,  per  WaiblnKton,  J.  ;.Id.  46,  per 
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ona  state,  woald  thereby  become  a  citizen  of 
another,  perhaps  even  contrair  to  Its  laws,  and 
the  power  tbua  exercised  would  operate  beyond 
the  limits  of  the  state. 

As  to  concurrent  powers,  it  ia  highly  import- 
S7*]  ant  *to  hold  all  powers  concurrent,  where 
St  can  be  done  witiiout  violating  tiie  plain  letter 
of  the  constitution.  All  thrae  powers  are  es- 
sential to  state  sovereignty,  and  are  constantly 
exercised  for  the  good  of  the  state.  These  pow- 
ers can  be  best  exercised  by  the  state,  in  rela- 
tion to  alt  its  internal  concerns,  connected  with 
the  objects  of  the  power.  All  powers,  there- 
fore, not  expressly  exclusive,  or  clearly  exclu- 
Bive  in  tiieir  nature  ought  to  be  deemed  con- 
current. All  implied  powers  are,  of  course, 
concurrent.  It  has  never  yet  been  contended 
that  powers  implied  as  necessary  and  proper  to 
carry  into  effect  an  exclusive  power,  are  them- 
selves exclusive.  Such  a  doctrine  would  de- 
prive the  states  almost  entirely  of  sovereignty, 
as  these  implied  powers  must  inevitably  be  very 
numeroiu,  and  must  embrace  a  wide  field  of 
legislation.  So,  also,  all  enumerated  powers  are 
to  be  considered  concurrent,  unless  they  clearly 
fitU  under  the  head  of  exclusive;  either  as  being 
granted,  in  terms,  exclusively  to  the  United 
States,  or  as  expressly  prohibited  to  tiie  states, 
or  as  being  exdnuive  in  tbelr  natare,  as  before 
explained. 

A  power  ezclnslve  in  Its  nature,  is  said  to  be 
repugnant  and  contradictory  to  a  like  power  in 
the  states.  Thb  repugnancy  exists  only  in 
eases  where  a  state  cannot  l^islate,  in  any 
manner,  or  under  any  circumBtances,  under  a 
given  power,  without  conflicting  with  some 
existing  act  of  Congress,  or  with  some  pro- 
vision of  the  constitution.  Thus  it  is  laid 
down  by  the  commentators  on  tiie  constitution, 
that  *'tiie  power  granted  to  (die  Union  is  ex- 
clu^ve,  when  tlie  existence  of  a  similar  power 
S8*]  *in  the  states  would  be  absolutely  and 
totally  contradictory  and  repugnant."*  "Or 
where  an  authority  is  granted  to  the  Union, 
with  which  a  similar  authority  in  the  state 
would  be  utterly  incompatible.'^  And  a^n: 
"It  is  not  a  mere  possibility  of  inconvenience 
in  the  exercise  of  powers,  but  an  immediate 
eonstitntionsl  repugnannf  that  can,  hy  impli- 
cation, aliewte  and  extiuruish  a  pre-existing 
right  of  sovereignty."*  Tnese  strong  expres- 
sions diow  that  Qie  repugnancy  of  power  to 
power  must  be  such  as  to  produce  actual  inter- 
lerenoe  and  conflict,  under  all  circumstances, 
and  in  all  cases,  in  which  the  power  is  exercised 
by  Uie  two  governments;  or,  in  other  words, 
must  be  such  that  the  states  can  pass  no  law  on 
the  snbject-matter  of  the  power,  without  con- 
travening the  express  provisions  of  the  consti- 
tution, or  without  actually  interfering  with  the 
operation  of  some  statute  of  Congress.  These 
terms  are  used  by  the  author  of  the  papers 
from  which  they  are  quoted,  to  distinguish 
those  cases  of  absolute  repugnancy  from  others, 
"where  the  exercise  of  a  concurrent  jurisdic- 
tion might  be  productive  of  occasional  inter- 
ference m  tiM  pioliar  of  '^7  branch  of  admin- 
istntion,  Irat  would  not  imply  any  direct  con- 
tradiction OT  repugnancy  in  pinnt  of  ccautitn- 


l^^Ibe  Fsdefsllst,  No.  82. 
SI 


tional  authority.*"    Tlie  same  principle 
been  adopted  bf  this  court  on  several 

sions.* 

*It  appeairs,  then,  that  the  repugnancy  [*S9 
which  makes  a  power  exelusive.  must  be 
clear,  direct,  positive  and  entire.  It  ean- 
bot !»  a  matter  of  speculation  or  theory,  but 
must  be  practical;  not  a  repugnancy  tba-t 
may  arise  in  some  exercise  of  the  power  by 
both  governments,  but  one  that  must  arise  in 
any  exercise  of  such  power  which  is  attempted 
by  the  states.  To  ascertain,  then,  whether 
any  given  power  be  concurrent,  we  must  in- 
quire, (I)  Whether  it  was  possessed  by  tbe 
states,  previous  to  the  constitution,  as  apper- 
taining to  their  sovereignty;  (2)  Whether  it  ia 
grant^,  in  exclusive  terms,  to  the  Union ;  (  3  ) 
Whether  it  is  granted  to  tbe  Union,  and  pro- 
hibited in  express  terms  to  the  states;  (4) 
Whether  it  is  exclusive  in  its  nature,  either  as 
operating,  when  exercised  by  the  states,  witfa> 
out  their  territorial  limits,  and  npcn  oUier 
parts  of  the  Union;  or  as  having  its  origin  and 
creation  in  the  Union  itself ;  or  as  being  so  en- 
tirely repugnant,  that  no  exercise  of  it  can  taJce 
place  by  the  States,  without  actual  conflict  with 
the  constitution  of  the  lAiion,  in  its  [onetioal 
operation  and  effects. 

All  concurrent  powers  may  be  divided  into 
two  classes:  (1)  Those  where,  from  their  na- 
ture, when  Congress  has  acted  on  the  subject- 
matter,  the  vtates  cannot  legislate  at  all  in  any 
degree.  (2)  Those  where  the  states  may  kgia- 
late,  though  Congress  has  previously  Insisted 
on  the  same  subject-matter. 

The  first  class  includes  those  instuioes  where 
any  act  of  Congress  covers  the  whole  ground  of 
legislation,  and  exhausts  tiie  subjects  on  which 
it  *actB.  Such  is  the  power  to  fix  the  [*40 
standard  tif  wdghts  and  mauures.  Here,  when 
the  standard  of  any  particular  weight  or  meM- 
ure  is  fixed  Congress,  the  whole  power  Is 
executed  as  to  that  particular;  and  so  far  the 
power  of  the  states  is  at  an  end.  But  until 
Congress  does  this,  it  cannot  be  doubted  that  a 
state  may  act  on  the  subject;  and  if  the  laws 
of  Congress  apply  only  to  some  weights  and 
measures,  all  others  are  subject  to  state  ref- 
lation. Thus,  New  York  has  long  had  a  law 
to  regulate  weights  and  measures,  irtiich  estab- 
lishes the  English  standard  for  tiiat  state, 
"until  Congress  shall  establish  the  standard 
for  the  United  States."*  So,  also,  the  power  to 
regulate  the  value  of  foreign  coin.  An  act  fix- 
ing the  value  of  any  species  of  coin,  necessarily 
disposes  of  the  whole  power  as  to  that  species. 
Tht^  are  both  instances  in  which,  when  Con- 
gress had  acted  at  all,  there  immediately  ariaes 
that  entire  and  absolute  repugnant^,  tad  tiiat 
utter  inMHnpatibility,  which  exclude  the  states 
from  all  power  over,  the  subject. 

The  second  class  of  concurrent  powers  con- 
tains those  in  which,  from  their  nature,  various 
rMfulations  may  be  made  without  any  actual 
collision  in  practice.  These  are  those  where 
the  power  may  be  exercised  on  different  sub- 
jects; or  on  the  same  subject,  in  different 
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mdea ;  or  where  the  object  of  the  power  admits 
<i  various  independent  regulations,  which  may 
•vpente  together.  In  all  these  cases,  the  state 
41*]  may  Instate,  though  Courress  *haa 
legisUted  under  the  same  power.  This  results 
from  the  veiy  nature  of  concurrent  power. 
Each  party  possessing  the  ^wer,  may  of  course 
we  it.  EMcb  being  sovereign  as  to  the  power, 
may  use  it  in  any  form,  and  in  relation  to  any 
«nbject;  and  to  guard  against  a  conflict  in 
practice,  the  law  of  Congress  is  made  supreme. 

The  provision  that  the  law  of  Congress  shall 
Iw  the  supreme  law  in  such  cases,  is  the  ground 
conclusive  infermce,  not  onfy  that  there 
«n  concurrent  powers,  but  that  those  powers 
may  be  o^ercised  by  both  governments  at  the 
-same  time.  One  law  cannot  be  said  to  be  su- 
perior to  another,  and  to  control  it,  unless  it 
acts  in  a  manner  inconsistent  with  and  repug- 
nant to  that  other.  The  question  of  supremacy, 
therefore,  can  never  arise,  unless  in  cases  of^ 
«ctaal  conflict  or  interference.  If  the  mere  ex-* 
■crcise  of  a  power  by  Congress  takes  away  all 
right  from  the  state  to  act  under  tiiat  power, 
ilwn  any  state  law,  under  such  a  power,  would 
"he  void;  not  as  craflictinj^  with  the  supreme 
law  of  Congress,  but  as  being  repugnant  to  Uie 
provisions  of  the  constitution  itself,  and  as  be- 
ing passed  by  the  state,  in  the  first  instance, 
without  authority.  If  this  doctrine  were  true, 
■Oun  the  provision  that  the  laws  of  Congress 
should  be  supreme,  was  entirely  idle.  It  would 
luive  been  sufficient  to  have  said  merely  that 
the  constitution  should  be  supreme.*  Iliese 
42*]  positions  'are  all  awpported  by  the  Judg- 
ments of  this  court,  and  of  other  courts  whose 
authority  deserves  to  be  respected. 

From  this  mass  of  authority,  and  the  reasons 
<m  which  it  is  founded,  it  results,  ( 1 )  That  a 
state  may  legislate  in  all  eases  of  concurrent 
power,  though  Congress  has  acted  imder  Hbe 
•ame  power  and  upon  the  same  subject-matter. 
(2)  That  the  question  of  supremacy  cannot 
arise,  except  in  a  case  of  actual  and  practical 
collision.  (3)  That  such  collision  must  be  di- 
rect and  positive,  and  the  state  law  must  oper- 
ate to  limit,  restrict  or  defeat  the  effect  of  a 
st^tnte  of  Congress.  (4)  That  in  such  a  case, 
the  state  law  yields  in  those  particulars,  in 
-aUdi  such  acttul  collision  arises,  bat  remains 
valid  in  all  otha*  respects. 

Tlie  states  have,  accordingly,  acted  upon 
this  construction  to  a  great  extent.  Thus,  the 
power  to  lay  and  collect  taxes,  is  admitted  on 
all  hands  to  be  concurrent.  It  is  constantly 
exercised  by  the  states,  in  every  form,  and  both 
real  and  personal  estate  have  frequently  been 
taxed  1^  the  national  and  local  governments, 
at  the  same  time.  So,  under  the  power  to  lay 
and  collect  excises,  the  same  article  has  fre- 
mently  been  taxed  by  both  governments.  And 
the  power  to  lay  imposts,  or  duties  on  exports, 
and  imports,  and  tonnage,  is  also  concurrent, 
except  that  no  state  can  lay  any  duty  on  im- 
ports and  exports,  or  duty  of  tonnage,  unless 
such  as  are  absolutely  necessary  for  executing 
its  inspection  laws.  So,  also,  the  power  to  pro- 
vide for  the  punishment  of  counterfeiting  the 


1. — Stnrires  v.  CrowDlDBbleld.  4  Wheat.  Rep.  195, 
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securities  and  current  coin  of  the  United  States, 
is  a  power  'which  may  be  exercised  by  the  [*43 
states.  A  state  may  make  it  an  offense  to 
counterfeit  the  coin  of  any  foreign  country 
within  its  territory.  Thus  New  Yoi^  has  pro- 
vided for  the  punishment  of  counterfeiting 
"any  of  Uie  species  of  gold  or  silver  coins,  now 
current,  or  hereafter  to  be  current  in  this 
state."*  And  Congress  has  provided  for  the 
punishment  of  counterfeiting  ^'any  gold  or  sil- 
ver coin,  of  the  United  Statw,"  or  of  any  "for- 
eign gold  or  silver  coins,  which,  by  law,  now  are 
or  faeraafter  shall  be  made  current,  or  be  in  ac- 
tual use  and  circulation,  as  money,  within  the 
United  States."*  New  York  has  punished  the 
counterfeiting  of  "any  promissory  note,  for  the 
payment  of  money,"  including  notes  made  by 
any  body  corporate;*  and  under  this  the  coun- 
terfeiting of  the  note  of  the  Bank  of  the  United 
States  is  punished.  Congress  has  punished  thu 
same  offense  in  the  law  incorporating  the  Uank 
of  the  United  States."  In  all  these  acts  of  Con- 
gress, relating  to  coins  and  bank  notes,  it  is  pro- 
vided, "that  nothing  in  them  contained  shall 
be  so  construed  as  to  deprive  the  courts  of  the 
individual  states  of  jurisdiction,  under  the 
laws  of  the  several  states,  over  an^  offense  made 
punishable  by  these  acts."  This  shows  that 
Congress  considered  the  power  to  punish  these 
offenses  as  concurrent,  but  that  it  could  be  ex- 
ercised hy  the  states  on  the  *ground  of  [*44 
their  own  inherent  authority,  as  it  is  held  that 
Congress  cannot  delate  any  part  of  the 
criminal  jurisdiction  of  the  United  States  to 
the  state  tribunals.*  Again.  The  power  to  pro- 
vide for  organizing,  arming  and  disciplining 
the  militia,  is  a  concurrent  power,  according 
to  the  same  principles.*  But  the  states  have 
been  in  the  constant  habit  of  superadding  to  the 
regulatimu  of  Congress,  additimal  provisions, 
suited  to  their  own  views  and  loeal  cireum* 
stances.*  These  instances,  which  might  be 
greatly  multiplied,  show  the  practical  construc- 
tion put,  both  by  Congress  and  the  state  legis- 
latures, upon  these  concurrent  powers. 

The  learned  counsel  here  recapitulated  the 
principles  laid  down,  and  proceeded  to  apply 
them  to  the  discussitm  of  tiie  cause,  which  he 
divided  into  two  branohes.  (1)  The  supposed 
repugnancy  of  the  laws  of  New  York  to  the 
power  of  Congress  on  the  subject  of  patents 
and  copy-righto.  (2)  Their  supposed  conflict 
with  the  power  of  Congress  to  regulate  com- 
merce. 

As  to  the  first,  the  words  of  the  constitution 
are,  "Congress  shall  have  power  to  promote  the 
prepress  of  science  and  the  useful  arts,  by 
securing,  for  limited  times,  to  authors  and  in- 
ventors, the  exclusive  right  to  their  respective 
writings  and  discoveries." 

*Thrs  power  is  concurrent,  according  [*45 
to  all  the  principles  before  laid  down.  It  is 
clearly  a  power  appertaining  to  sovereignty, 
and  as  such,  vested  in  the  legislature  of  New 


2.— 1  R.  L.  p.  406,  s.  6.  6. 
8.-4  L.  U.  S.  67. 
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Yoric,  before  the  iormation  of  the  United 
tates  constitution.  A  power  to  promote 
science  and  the  useful  arts  is  highly  important 
to  every  civilized  society.  It  embraces  all  the 
means  of  education,  and  all  kinds  of  mechan- 
ical labor  and  improromenta.  It  ia  constantly 
exercised  by  all  govemmentB  aa  a  sovereign  au- 
thority, by  laws  for  the  promotion  of  education 
in  all  its  branches,  b^  bounties  for  tlie  encour- 
agement of  discoveries  and  new  methods  of 
business,  and  by  the  grant  of  exclusive  rights 
and  privileges  for  the  same  end.  It  has  fre- 
quently been  exercise^  by  the  state  of  New 
York,  and  by  other  states,  before  the  adoption 
of  the  constitution.  It  is  not  granted  exclu- 
sively to  Congress.  No  exdnBtTe  terms  are 
used.  The  grant  is  affirmative  and  general,  like 
all  the  other  powers.  There  is  no  express  pro- 
hibition upon  the  states  against  the  exercise  of 
it.  Nor  ia  it  exclusive  in  its  nature.  It  does 
not  owe  its  existence  or  creation  to  the  Union. 
When  exercised  by  a  state,  it  does  not  operate 
in  any  manner  beyond  the  territorial  jurisdic- 
tion of  that  state.  From  its  nature,  It  admits 
of  a  great  variety  of  regulations,  both  by  local 
and  general  laws,  which  may  exist  harmonious- 
ly twether.  Being  thus  a  concurrent  power, 
It  follows,  according  to  the  principles  already 
established,  that  the  state  may  exercise  it  at  all 
times,  and  in  every  mode,  until  an  actual  and 
practical  conflict  arises  between  a  right  exer- 
4e"]  cised  'under  a  statute  of  Congress,  and 
the  same  right  claimed  to  be  e»rcised  under 
the  state. 

The  power,  as  granted  in  the  constitution,  is 
a  Jimited  power.  It  is  a  clear  principle  that 
when  the  means  of  executing  any  given  power 
are  specified  in  a  grant,  Congress  cannot  take, 
by  implication,  any  other  means,  as  being 
necessary  and  proper  to  carry  that  power  into 
execution,  this  power,  then,  is  limited:  (1)  As 
to  the  persona  and  the  objects  in  rcnard  to 
irfaich  it  may  be  exercised.  These  are  ''authors 
and  inventors,  writings  and  discoveries."  This 
enumeration  excludes  all  right  in  Congress  to 
legislate  on  the  subject  of  any  improvement 
which  is  not  an  "invention,"  either  domestic  or 
foreign.  It  excludes  also  all  right  to  l^islate 
for  the  benefit  of  any  person  who  is  not  himself 
the  "inventor."  <2)  As  to  the  means  of  exe- 
cuting the  power,  uid  the  time  during  which 
those  means  may  be  exercised.  They  are  by 
"securing  the  exclusive  right  for  limited 
times." 

The  power,  considered  in  itself,  is  supreme, 
unlimited  and  plenary.  No  part  of  any  sover- 
eign power  can  be  annihilated.  Whatever  por- 
tion, then,  of  this  power,  was  not  granted  to 
Ctugress,  remains  in  the  states.  Consequently 
the  states  have  exclusive  authority  to  promote 
science  and  the  arts,  by  all  other  modes  than 
those  specified  in  the  constitution,  without  limi- 
tation as  to  time,  person  or  object;  and  the 
legislature  is  the  sole  judge  of  the  expediency 
of  any  law  on  the  subject. 

But  this  power,  though  limited  in  Congress, 
47*]  *is  still  (as  has  been  seen)  concurrent  in 
the  states.  It  follows,  then,  from  all  the  prin* 
ciples  before  laid  down  relative  to  tiie  exercise 
of  concurrent  powers,  that  a  state  may  exercise 
ft  by  the  same  means,  and  towards  the  same 
persons  and  objects  with  Congress.  A  state 
may  therefore  grant  patents  and  coi^-rights. 
S4 


which  would  secure  to  the  inventors  and  an* 
thors  the  benefit  of  their  discoveries  and  writ- 
ings, within  the  limits  of  the  state.  In  such 
cases,  the  citizens  of  other  states  might  use  Uie 
invention,  or  publish  the  book  at  pleasure.  But 
if  a  patent  or  copy-right  should  be  obtained 
under  the  law  of  Congress,  the  right  under  the 
state  grant  would  cease  as  against  that  of  the 
United  States.  Suppose  the  author  or  Invent- 
or does  not  apply  for  a  patent  or  copy-right 
from  the  United  States,  or  is  willing  to  secure 
the  exclusive  right  within  any  one  state  only, 
and  leave  the  invention  common  in  every  other 
part  of  the  Union;  may  not  that  one  stkte 
secure  the  right  witiiin  its  own  territory?  This 

?ueBtion  may  be  answered  by  seeing  now  Hx 
longress  has  exercised  the  power.  An  ex- 
amination of  the  different  patent  laws  will 
show  that  Congress  has,  in  various  particu- 
lars, (Knitted  to  exercise  the  entire  power  given 
,to  them  by  the  constitution.  Thus,  by  several 
'of  these  laws,  the  right  of  obtaining  a  patent  is 
confined  to  citizens,  and  consequently,  the  pow- 
er of  granting  patents  to  aliens,  is  left  to  the 
states.  The  whole  power  is  inoperative,  until 
Congress  acts  under  it  by  l^islating;  and  the 
law  itself  is  inoperative  until  some  person  ob- 
tains a  patent.  In  every  case,  therefore,  the 
power  is  "unexecuted  until  a  patent  is  ac-  ["48 
tually  granted.  The  state  may  consequently  act 
in  all  cases. 

But  Congress  has  ccaifined  its  statutes  to 
cases  of  invention,  as  the  consUtution  directs. 
Where,  then,  is  the  power  to  reward  or  encour- 
age the  introduction  of  useful  machines  or  in- 
ventions from  abroad  T  or  the  establishment  of 
any  art,  when  invented  at  home,  and  the  dis- 
coverer does  not  apply  for  a  patent!  or  where 
the  invention  is  given  to  the  public,  and  great 
expense  must  be  incurred  to  put  it  into  use? 
All  these  things  appertain  to  sovereignty.  Con- 
gress has  no  power  over  than.  The  power, 
being  sovereign,  must  exist  somewhere,  and  Is 
therefore  exclusively  in  the  states.  If  the  na- 
ture of  the  power  which  is  given  to  Congress  Im 
examined,  it  will  be  found  that  it  confers  no" 
authority  to  create  or  grant  any  right  or  prop- 
erty. It  is  clearly  founded  on  the  presump- 
tion that  the  right  or  property  may  exist,  inde- 
pendent of  the  power.  Thus  one  of  the  com- 
mentators on  the  constitution  says:  "The  copy- 
right of  authors  has  been  solemnly  adjudged, 
in  Great  Britain,  to  be  a  right  at  common  law. 
The  right  to  useful  inventions  seems,  with 
equal  reason,  to  belong  to  the  inventor.*" 
The  adjudication  here  referred  to,  is  that  of 
Millar  v.  Taylor,'  where  it  was  held  that  the  au- 
thor of  any  book  has  the  sole  right  of  first 
printing  and  publishing  it,  but  that  the  right 
was  controlled  1^  the  provisions  of  the  stat.  8 
Ann,  relative  to  copy-rights.  *Bat  the  [*49 
common  law  of  England  was  the  law  of  New 
York,  at  the  adoption  of  the  national  constitu- 
tion, niere  was  no  statute  of  -New  York  simi- 
lar to  that  of  Ann,  and  of  course  the  right  ex- 
isted there,  without  the  security  for  its  enjoy- 
ment provided  by  that  statute.  The  rif^ht,  »l»o, 
was  local,  and  confined  to  the  territonal  juris- 
diction of  the  state.  The  policy  and  objeet  of 
the  constitution  was  to  secure  the  right  eo«c* 

1.  — The  Federalist,  No.  48. 

2.  — 4  Burr.  2408. 

'WbMt. 

Digiiized  by  Google 


1824 


GirooNa  T.  Offl«N. 


40 


tcqdmfy  with  the  Union.  Its  exercise  in  any 
one  state  might  be  affected  in  its  operation  by 
the  pirating  of  books  and  inventions  in  the  ad- 
joining states,  and  that  evil  could  only  be  cor- 
rected by  the  national  legislature.  TTie  right, 
therefore,  in  any  one  state,  was  imperfect  only 
mm  to  the  security  and  the  means  of  enjoyment. 

It  appears,  then,  that  the  power  is  founded 
on  the  tasis  of  a  pre-existing  right  of  property, 
from  the  nature  and  origin  of  w  right,  as  be- 
fore stated,  and  from  t£e  terms  in  which  the 
power  itself  is  granted.  The  word  "secure," 
implies  the  existence  of  something  to  be  se- 
cured. It  does  not  purport  to  create  or  give 
any  new  right,  but  only  to  secure  and  provide 
remediea  to  enforce  a  pre-existing  right  through- 
out the  Union.  This  power  differs  essentially 
from  the  sovereign  power  to  create  and  grant 
an  exclusive  right.  It  has  been  adjudge^  un- 
der the  English  stat.  21  Jack.  I.  e.  S,  that  a 
grant  nu^  be  made  for  any  invention  which  is 
new  in  England,  and  though  known  abroad.* 
That  statute,  therefore,  authorizes  the  creation 
50*]  of  a  right  'of  property  in  a  thing  import- 
ed, in  which  no  right  of  property,  under  the 
laws  of  England,  before  existed.  But  the  patent 
laws  of  the  United  States  merely  extend  to  in- 
ventions actually  made  in  the  United  States, 
and  not  to  any  imported  invention.  The  whole 
extent  of  the  sovereign  power  exercised  1^  the 
British  Parliament,  on  this  subject  was  vested 
in  the  l^slature  of  New  York.  A  part  only 
was  givm  to  Congress,  and  all  the  residue  re- 
mains in  the  state  exclusively. 

What,  then,  is  the  effect  of  a  patent?  It 
creates  no  new  right.  It  secures  the  patentee, 
for  a  limited  time,  the  exclusive  right  to  his 
invention;  so  that  be  has  the  same  exclusive 
right  in  it  that  he  has  in  any  other  kind  of 
property.  His  right,  however,  is  secured  more 
extensively  than  any  state  law  could  secure  it. 
But,  within  the  limits  of  a  state,  a  patent 
under  the  local  law  would  be  just  as  effectual. 
What  is  the  situation  of  the  right,  after  the  ex- 
piration of  a  patent?  The  right  under  the  com- 
mon law  of  the  state  may  be  considered  as 
perpetual.  It  was  so  ruled  by  the  jud^s  in 
Millar  v.  l^ylor;  but  it  was  determined  in  the 
House  of  Lords  that  the  perpetuity  of  the  right 
was  controlled  and  limited  by  the  statute  of 
Ann.  There  is  no  such  statute  in  New  York, 
and  therefore,  the  right  remains  as  at  common 
law.  The  act  of  Congress  cannot  destroy  the 
perpetuity  a  right  held  under  the  law  of 
New  Yoi^c,  and  which  the  act  of  Congress  has 
only  secured  for  a  certain  time,  to  a  greater  ex- 
tent, and  by  means  of  more  effectual  remedies. 
The  right,  then,  remains,  at  the  expiration  of 
51*]  the  'patent,  in  the  same  condition  as  at 
its  commencement,  so  far  as  regards  the  laws 
of  New  York,  and  within  the  territorial  limits 
of  that  state,  but  cannot  be  asserted  in  other 
states.  Even  if  this  were  not  so,  and  it  should 
be  considered  tiiat  the  right  beccnnes  common, 
at  the  ei^iration  of  the  patent,  then  it  is  like 
all  other  common  rights,  subject  to  the  control 
of  the  municipal  laws  of  the  state.  It  is  of  the 
essence  of  sovereignty  to  control  and  regulate 
all  common  rights.  The  legislature,  possessing 
"supreme  legislative  power,"  may  destroy  a 
common  right,  either  by  abolishing  it  and  pro- 
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hibitii^  the  use  of  U  altogether,  or  by  convert- 
ing it  into  an  exclusive  right.  Thus  a  right  of 
way  may  be  common,  either  by  land  or  water, 
and  it  may  be  shut  up  by  law  and  the  use  of 
it  prohibited.  So  a  right  of  fishery,  in  naviga- 
ble waters,  is  common,  and  it  may  be  prohibit- 
ed altogether,  or  converted  into  a  several  fish- 
ery. In  the  same  manner  as  to  patent-rights 
and  literaty  productions;  if,  after  a  patent  of 
copy-r^ht  has  expired,  the  right  to  yse  or  pub- 
lish becomes  common,  it  may  be  controlled  1^ 
law,  and  turned  Into  a  private  right.  So  that 
a  state  law  may  continue  or  extend  a  [Mtent- 
ri^t  at  pleasure. 

Thus  it  follows  that  whether  the  ri^ht  of  the 
patentee  remains  in  him,  after  the  expiration  of 
his  patent,  at  common  law,  or  whether  its  use 
becomes  common  to  all,  it  is  subject  to  the 
state  law,  in  the  same  manner,  and  to  the  same 
extent,  as  all  other  rights,  and  may,  conse- 
quently, be  controlled,  limited,  extended,  or  pro- 
hibited, at  the  pleasure  of  the  legislature. 

•But  the  state  may  control  or  prohibit  ["52 
the  use  of  any  patented  thing  during  the  exist- 
ence of  the  patent.  If  an  inventor  do  not  apply 
for  a  patent  for  the  invention,  no  other  man 
can.  The  right  of  the  inventor,  in  such  a  case, 
remains  as  at  common  law.  Every  right  or  kind 
of  property,  created  bv  the  laws  of  the  state, 
is  subject  to  be  controfied  and  regulated  by  the 
supreme  legislative  power  of  the  state.  It 
cannot,  then,  be  doubted,  that  before  a  patent 
is  obtained,  the  state  may  prohibit  the  use  of 
the  thing  invented;  either  on  the  ground  that 
it  is  mischievous  in  itself,  or  from  motives  of 
general  policy,  that  it  is  inexpedient  to  permit 
it.  As,  if  it  interferes  with  any  general  inter- 
est, as  a  labor-saving  machine,  which  might 
deprive  great  numbers  of  their  ordinary  means 
of  subsistence;  or  if  it  should  effect  an^  great 
change'  in  the  course  of  business,  which  the 
legislature  might  deem  injurious,  as  it  relates 
to  the  community.  Of  these  questions  of  gen- 
eral policy,  and  of  the  expediency  of  any  such 
prohibition,  the  legislature  must,  of  course,  be 
the  sole  judge.  Thus,  in  the  act  of  New  Yoric, 
to  incorporate  the  North  River  Steamboat 
Company,  the  corporation  is  prohibited  from 
using  any  of  its  boats  for  the  purpose  of  carry- 
ing freight.  This  was  done  to  protect  the  ^ 
great  shipping  interest  employed  in  the  naviga- 
tion of  the  Hudson  River.  Would  this  exercise 
of  power  be  affected  by  the  obtaining  of  a 
patent?  The  object  and  effect  of  a  patent  is 
{ as  we  have  seen )  to  secure  a  pre-existing  right, 
imperfect  as  to  its  means  of  enjoyment  and  its 
extent.  The  patentee  obtains  nothing  by  his 
grant,  except  an  'exclusive  right,  as  it  [*63 
relates  to  the  Union,  instead  of  a  right  limited 
to  the  state,  together  with  more  complete  and 
certain  remedies  to  protect  and  enforce  that 
right.  If,  therefore,  he  could  not  use  the  thing 
invented,  against  the  state  law,  before  it  is 
patented,  neither  can  he  thus  use  it  after  it  is 
patented,  for  his  grant  conveys  no  greater  right 
than  before  existed.  It  is  the  undoubted  at- 
tribute of  all  sovereignty,  to  r^ulate  and  con- 
trol the  use  of  all  property.  A  thing  patented, 
when  made  and  put  in  use,  is  nothing  more 
than  property;  and,  like  all  other  property,  is 
subject  to  the  control  of  the  sovereign  power  as 
to  the  right  to  use  it.  There  can  be  no  doubt 
that  it  may  Mtnetimes  become  important  or 
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necessary  to  the  welfare  of  society  to  regulate 
or  prohibit  the  use  of  a  thing  patented.  Con- 
gresB  cannot  do  this,  or  at  least,  it  has  not  done 
it.  After  the  patent  is  granted,  the  power  of 
Congress  over  the  subject-matter  is  exhausted. 
Patented  things  may  be  dangerons  or  noxious, 
either  universally  so  in  every  part  of  the  coun- 
try, or  locally;  or  they  may  ne  useful  at  one 
time,  and  mischievous  and  noxious  at  another. 
Patented  manufactures  may  he  injurious  to  the 
public  health,  though  highly  useful  as  manu- 
facturers; or  they  may  be  nuisances  to  private 
individuals  and  neighborhoods,  though  ex- 
tremely useful  to  the  public.    Can  Congress 

fiTovide  by  its  laws  for  the  abatement  of  a  pub- 
ic nuisance  I  or  give  a  right  of  action  to  an 
Individval  for  a  private  nuisance  T  If  not,  these 
powers  must  reside  in  the  state.  The  right  to 
use  all  property  must  be  subject  to  modiftca- 
54*]  tion  by  municipal  law.  Sic  "utere  tuo  ut 
alienum  non  loedas,  is  a  fundamental  maxim. 
It  belongs  exclusively  to  the  local  state  l^is- 
latures  to  determine  how  a  man  may  use  his 
own,  without  injuring  his  neighbor.  Can  a 
patent  give  rights,  by  which  a  patentee  may  in- 
fringe the  vested  rights  of  others  T  Can  a 
patented  beat  be  used  on  a  ferry,  the  exclu- 
sive use  of  which  has  been  granted  by  a  state 
law? 

This  argument  may  be  illustrated  by  the 
power  to  secure  to  authors  the  exclusive  right 
to  their  works.  This  power  is  founded  on  the 
same  reasons  with  the  other,  and  gives  the 
author  the  same  rights  as  the  inventor.  Can 
the  author,  hy  virtue  of  his  copy-right,  publish 
against  the  prohibition  of  state  lawt  A  book 
may  be  libelous,  or  blasphemous,  or  obscene. 
Cannot  the  author  be  indicted  and  pimished  for 
itT  May  not  a  citizen  maintain  an  action  for 
the  libel  t  If  so,  it  cannot  be  lawful  by  virtue 
of  the  copy-right.  If  the  state  can  punish  the 
act  of  pnhllshing,  it  may  entirely  prohibit  the 
publication.  It  may  regulate  and  restrain  the 
press,  so  far  as  it  is  not  prohibited  by  its  own 
constitution. 

The  laws  of  Congress  are  framed  on  the  sup- 
position that  the  power  to  prohibit  remains  in 
the  states.  By  the  existing  statute,  they  have 
not  provided  that  any  inquiry  shall  be  made  as 
to  the  utility  of  the  supposed  invention,  when 
the  patent  is  applied  for.  There  is  no  authority 
to  refuse  a  patent  on  the  ground  of  the  inutility 
of  the  invention,  and  in  practice,  no  inquiiy  u 
ever  made,  and  patents  issue,  of  course,  on 
making;  the  oaths  and  paying  the  fees,  even  for 
55*]  things  the  most  •trifling,  absurd  and  inju- 
rious. There  is  no  provision  for  the  repeal  of  a 
patent  on  the  ground  of  its  noxious  or  useless 
character.  The  law  does  not  purport,  in  its 
terms,  to  give  a  right  to  use  the  thing  patented, 
against  the  provisions  of  any  state  law.  The 
act  provides  {a.  I)  that  if  any  person  shall  pre- 
sent a  petition,  "signifying  a  desire  of  obtain- 
ing an  exclusive  property,"  ete.,  then  a  patent 
shall  issue,  granting  to  the  petitioner,  "the  full 
and  exclusive  right  and  liberty  of  making,  con- 
structing, using  and  vending  to  others  to  be 
used,"  the  thing  patented.  The  "exclusive 
property"  spoken  of,  is  only  the  same  property 
that  exists  in  anything  else,  and,  of  itself,  gives 
no  right  to  use  the  thing  against  the  stete  law, 
aoy  more  than  in  the  case  of  any  other  prop- 
er^. Tbo  words  "using,  and  vending  to  others 

as 


to  be  used,"  are  Inserted  to  make  the  descrip- 
tion of  that  "exclusive  property"  complete. 
The  words,  "making,  constructing  and  vend- 
ing," would  not  have  constituted  entire  prop- 
erty in  the  thing,  as  one  might  make  and  vend, 
and  all  the  world  might  use.  The  patentee's 
right  of  property  might  thus  be  greatly  invaded, 
and  he  would  be  left  without  remedy,  except 
against  the  "maker."  The  word  "using,"  in 
the  act,  must  receive  this  limited  construction, 
or  the  law  of  Congress  goes  beyond  the  power 
in  the  constitution.  That  was  only  to  "secure" 
a  right,  and  meant  nothing  more  than  that  a 
patentee  should  enjoy  it  alone,  if  anybody  was 
permitted  to  enjOT  it.  But  it  was  never  intend* 
ed  that  the  ratentee  should  set  the  state  laws  at 
defiance.  The  acto'  relative  to  copy-rights, 
strongly  "support  this  position.  These  [*56 
acte  contain  no  provision  to  ascertein  the  char- 
acter of  the  books  or  engravings  to  be  nublisbed, 
and  whether  they  be  such  as  may  oe  safely 
permitted,  consistently  with  the  good  order  of 
society  and  public  morals.  They  grant  the  same 
right  to  the  author  as  the  patent  granto  to  the 
inventor.  In  both  eases  they  depend  on  the 
same  constitutional  right,  and  only  convey  a 
right  to  prevent  others  from  using  or  miblisli- 
ing  without  his  consent,  but  not  to  enable  him 
to  use  or  publish  without  restraint. 

If  a  state  can  thus  control  a  ri^ht  to  use  a 
thing  patented,  directly,  it  may  do  it  indirectly. 
If  m  A  positive  law,  then,  through,  the  agency 
of  the  courte,  injunction  or  oUierwise.  Or, 
the  right  to  prohibit  the  use  of  it  may  be  dele- 
gated to  individuals,  either  acting  as  puhlie 
agents,  or  in  their  own  behalf,  to  protect  some 
other  right  vested  in  them ;  and  may  forbid  the 
use  of  the  thing  patented,  or  the  publication 
of  the  book,  the  cop^-right  of  which  has  been 
secured,  without  taar  license.  8o  that  if  an 
exclusive  grant  be  made  by  a  state  law  to  an 
individual,  with  a  provision  that  the  thiwr 
granted  shall  not  be  used  in  the  state  withoac 
license  of  tiie  grantee,  and  there  he  a  patent 
under  the  act  of  Congress  for  the  same  thing, 
the  consequence  would  be  that  the  stete  grantee 
could  not  use  it,  because  it  would  be  a  violation 
of  the  patent,  and  the  patentee  could  not,  with- 
out the  license  of  the  stete  gnintee,  because  the 
stete  law  prohibited  him.  Thus,  the  stete  law 
would  be  inoperative  so  ^  as  it  granted  tha 
exclusive  right;  but  valid  so  far  as  it  prohibited 
the  use  of  the  thing  patented.  "These  [*5T 
principles  may  be  applied  to  the  law  now  in 

Juestion,  which  gives  an  exclusive  right,  and 
orbids  any  person  to  use  the  thing  which  is 
the  subject  of  the  right,  without  the  license  of 
the  persons  in  whom  it  is  vested.  It  conteina 
a  granting  clause  and  a  prohibiting  clause.  The 
injunction  is  founded  on  the  prohibition,  and 
may  he  enforced,  though  the  grantees  might 
not  use  their  right.  Let  it  be  supposed  that, 
from  reasons  of  public  policy,  the  laws  of  New 
York  had  prohibited  the  use  of  steamboate  en- 
tirely, and  had  directed  the  Court  of  Chancery 
to  restrain  them  by  injtinction,  would  not  the 
prohibition  have  been  a  valid  onet  and  if  so, 
may  not  the  stete  determine  that  it  is  agunst 
the  public  interest,  that  steamboata  should  be 
built  or  navigated,  unless  under  the  direction, 
or  with  the  license,  of  an  individual  who  ma^ 
be  thought  particularly  skillful  in  that  busi- 
ness t    It  might,  therefore,  be  contended  that 
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ttiis  injunction  is  to  be  Bustained,  whatever 
might  becQine  of  the  respondent's  exclusive 
rigbt. 

A  state  may  prohibit  the  use  of  a  thing  pat- 
fntpd.  by  virtue  of  its  pover  over  the  public 
•'omain.  A  patented  thing  cannot  be  used  on 
tlie  private  property  of  an  individual,  without 
Ilia  consent.  Tne  power  of  the  state  over  the 
-  uHic  property  is,  at  least,  equal  to  that  of  an 
indii'idunl  over  his  own;  and  particularly  so, 
as  to  the  navigable  rivers  in  the  state,  which 
are,  emphatically,  the  property  of  the  people  of 
the  state,  and  subject  to  miT  authority,  acting 
through  the  local  tegislature. 

The  question  has  hitherto  been  discussed,  as 
S8*]  if  *the  exclusive  right  claimed  by  the  re- 
spondents was  the  right  to  an  invention  for 
whieh  a  patent  may  nave  been,  or  may  yet  be 
obtained.  But  in  truth,  his  right  is  not  to  the 
use  of  any  invention,  or  of  anything  for  which 
a  patent  can  be  granted.  Livingston  and  Ful- 
tim  do  not,  on  the  &use  of  the  acts  granthig  or 
securing  the  right,  claim  to  be  the  inventors  of 
anything.  In  the  act  of  1708,  c.  66,  s.  21,  it  is 
reeated  that  R.  R.  L.  "is  the  possessor  of  a  mode 
of  applying  the  steam-engine  to  tbe  propelling 
of  vessels,  on  new  and  advantageous  princi- 
ples." It  is  not  allied  or  pretended  that  he 
was  the  discoverer  of  that  mode,  or  of  the  prin- 
ciples of  its  application;  or  that  the  mode,  or 
the  prindples,  were  secret  or  nnknown  to  tbt 
teat  of  the  world.  His  right,  therefore,  is  to 
the  use  of  an  improvement,  introduced  (per- 
haps) from  a  foreign  country,  and,  oonsequent- 
ly,  not  tbe  subject  of  a  patent,  and  in  respect  to 
which  Congress  had  no  power  to  legislate  at  all. 
On  the  other  hand,  it  does  not  appear  that  the 
appellant  has  a  patent  for  anjrthing  connected 
with  tbe  subject  of  steamboats,  or  for  any- 
thing belonging  to  the  steam-ei^ne,  which 
can  be  usm  in  navi^tion  by  steam.  He 
can  therefore  claim  no  right  in  this  case,  under 
the  patent  laws;  and  there  is  no  question  as  to 
any  actual  conflict  between  tbe  state  right  and 
a  patent-right  He  is,  consequently,  compelled 
to  rely  upon  tbe  broad  ground  that  the  state 
has  no  power  to  l^slate  at  all  for  the  encour- 
agement of  any  art  or  science,  or  for  any  im- 
provement connected  therewith,  because  Con- 
gress has  legislated  under  a  power  which  is 
partial  in  i^  extent,  both  as  to  objects  and 
39']  time.  *The  result  of  all  that  has  been 
nid,  tends  to  establish  that  the  power  in  the 
eonaUtutioQ  is  strictly  a  concurrent  power.  That 
it  is  also  a  limited  power  in  Congress  to  pro- 
mote science  and  the  arts,  by  particular  means, 
and  in  regard  to  particular  objects,  and  for  lim- 
ited times.  That  all  the  residue  of  the  power,  to 
promote  science  and  the  arts,  by  ^1  oth^  means, 
and  toward  all  persons  and  objects,  and  for  un- 
limited times,  remains  exclusively  in  the  states. 
That  the  states  may  legislate,  in  pursuance  of 
this  concurrent  power,  in  all  cases,  and  can 
grant  exclusive  rights  to  anything  which  may 
be  the  subject  of  a  patent,  which  will  be  valid 
within  their  own  territory  until  a  patent  Is  ac- 
tnally  issued  under  the  authority  of  the  Union. 
Tiiat  when  a  patent  i^ues,  the  state  has  full 
power  to  prohibit  or  control  the  use  of  it  within 
ita  territoiy,  though  it  cannot  grant  Uie  right 
to  use  the  patented  thing  to  others.  That  it 
may  exercise  the  power  of  prohibition,  partially 
or  totally,  hj  direct  Iqpslative  acts,  or  through 
•  Ik  ed. 


the  medium  of  its  courts,  and  may  del^ate  the 
right  to  prohibit  to  any  of  its  citixens.  That 
in  the  present  case,  the  right  of  prohibition 
has  been  delegated  to  Livingston  and  Fulton, 
and  the  mode  of  exercising  that  right,  is  by  in- 
junction out  of  chancery.  That  this  right  of 
prohibition  may  be  valid,  even  though  the 
grant  of  the  exclusive  right  to  use,  etc.,  might 
be  invalid.  That  the  state  laws  are,  therefore, 
valid,  even  on  tbe  supposition  that  the  ri^ht 
granted  by  them  was  to  an  invention  which 
might  be  patoited ;  and  that  they  would  be  val- 
id, as  to  Unir  prohibitions,  even  were  a  i«tent 
issued  tar  the  same  *object.  But  that,  in  [*60 
truth,  the  right  in  question  has  no  connection 
with  anything  that  can  be  the  subject  of  a  pat- 
ent; and  if  it  has,  that  no  patent  has,  in  fact, 
issued  to  the  appellant,  nor  does  he,  in  any 
mode,  claim  a  right  under  a  patent.  That  the 
question,  therefore,  on  this  branch  of  the  cause, 
is  reduced  to  the  inquiry,  whether  the  state 
may  le^slate  under  a  power,  confessedly  con- 
current, when  Congress  nas  not  acted  at  all,  or 
when  no  person  sets  up  a  right  under  any  act 
of  Congress. 

But  the  laws  of  New  York,  now  in  question, 
are  supposed  to  be  in  conSict  with  tbe  constitu- 
tional power  of  Congress,  "to  regulate  com- 
merce with  foreign  nations,  among  the  several 
states,  and  with  the  Indian  tribes." 

That  is  a  concurrent  power,  aocording  to  all 
the  principles  before  laid  down.  It  Was  fully 
possessed  by  the  states,  after  the  declaration  of 
independence,  and  constantly  exercised.  It  is 
one  of  the  attributes  of  sovereignty,  speciallv 
designated  in  that  instrument,  "to  establish 
commerce."  It  is  not  granted,  in  exclusive 
terms,  to  Congress.  It  is  not  prohibited,  gen- 
erally, to  the  states.  The  only  express  re- 
straints upon  the  power  of  the  states,  in  this  r^ 
spect,  are  against  laying  any  impost  or  duty  on 
imports  or  exports  (except  for  toe  execution  of 
their  own  inspection  laws),  or  ot  tonna^; 
against  making  any  agreement  or  compact  with 
a  foreign  power ;  and  against  entering  into  imj 
treaty.  AH  these  prohibitions,  being  partial, 
are  founded  on  the  supposition  that  the  whole 
power  resided  in  the  states.  They  are,  accord- 
ingly, all  in  restraint  of  state  power.  It  is  a 
clear  'principle  of  interpretauon  tiiat 
where  a  general  power  is  given,  but  not  in  ex- 
clusive terms,  and  the  states  are  restrained,  in 
express  terms,  from  exercising  that  power  in 
particular  cases,  that  in  all  other  cases  the  pow- 
er remains  in  the  states  as  a  concurrent  power. 
Thus,  tbe  commentators  on  the  constitution, 
speaking  of  the  taxing  power,  say,  "this  restric- 
ticm  implies  an  admission  that,  if  it  were 
not  inserted,  the  states  would  possess  tbe 
power  it  excludes.  And  it  implies  a  further 
admission  that,  as  to  all  other  taxes,  the  author- 
ity of  the  states  remain  undiminished."*  And 
again:  "In  all  cases  in  which  the  restriction 
does  not  apply,  the  states  would  have  a  con- 
current power  with  the  Union.f  This  doctrine 
applies  precisely  to  the  power  to  rwilatc  com- 
merce. Laying  imposts  or  duties  of  tonnage  ia 
a  part  of  the  power  to  r^ulate  eonunwee;  and 
the  making  of  a  compact  or  agreement  witb 
other  states  or  nations  is  tbe  only  method 
which  a  state  could  make  any  commerdal  ng- 
ulation,  which,  as  it  regards  ita  own  cttinas, 

1.— The  Federalist  Na  82. 
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would  operate  b^ond  its  territorial  limits. 
These  restrictions  imply  that  the  general  power 
to  regulate  commerce  is  concurrently  in  the 
Btates,  and 'that  it  may  be  exercised  the 
states  in  all  eases  to  which  these  prohibitions 
do  not  extend.  But  the  same  implication  is 
still  8tnm|rer  from  the  nature  and  terms  of 
those  prohibitory  clauses.  The  state  may  lay 
duties  on  imports  and  exports,  to  execute  its 
62']  inspection  laws.  That  class  of  laws  'are, 
or  may  be,  essential  r^ulations  of  commerce, 
and  they  derive  their  authority  altogether  from 
state  power.  The  existence  of  a  power  to  pass 
them  is,  therefore,  expressly  recognized  by  the 
comtitution.  So,  also,  a  state  may  lay  any  du- 
ty upon  imports  or  exports,  or  of  tonna^,  with 
the  consent  of  Congress.  This  provision  im- 
plies that  the  power  to  lay  all  duties  remains 
essentially  in  the  states;  that  the  exercise  of 
the  power  ts  suspended  until  Congress  consent; 
and  that,  when  the  consent  is  given,  the  state 
law  acts  of  itself,  and  by  state  authority  alone. 
Tbe  states  nowhere  derive  any  powers  from  the 
constitution.  All  its  provisions  are  in  restraint 
of  their  authority,  and  the  consent  of  Congress, 
in  this  instance  only  removes  the  restraint.  A 
state  may  not  enter  into  any  treaty;  but  with 
the  consent  of  Congress,  may  enter  into  an 
agreement  or  compact  with  another  state,  or 
Mith  a  foreign  power.  A  treaty  is  made  with 
a  view  to  the  public  welfare,  either  in  perpetu- 
i^,  or  for  a  considerable  length  of  time,  and 
tunds  the  whole  Union.  A  compact  or  agree- 
ment is  generally  temporary  in  its  nature  and 
operation,  and  is  executed  by  a  single  act,  and 
binds  only  the  state  that  makes  it.  In  this 
sense  the  constitution  must  be  understood,  when 
it  speaks  of  treaties  as  distinguished  from  com- 
pacts. It  follows  that  general  and  permanent 
commercial  regulations  with  foreiffn  powers 
must  be  made  by  treaty,  but  that  particular  and 
temporaiy  regulations  of  commerce  may  be 
made  by  an  agreement  of  a  state  with  another, 
or  with  a  foreint  power,  by  the  consent  of 
68*]  Congress.  But  'in  this  case,  the  compact 
would  derive  all  its  efficacy  from  the  original 
inherent  power  of  the  state,  not  from  the  act  of 
consent  by  Congress,  which  would  merely  re- 
move an  existing  restraint. 

There  is  nothing  in  the  nature  of  this  power 
which  renders  it  exclusive  in  Congress.  -  The 
power  itself  does  not  grow  out  of  the  Union, 
like  the  power  "to  borrow  money  on  the  credit 
of  the  United  States."  It  does  not  operate, 
when  exercised  by  a  state  beyond  its  territorial 
limits,  like  the  power  of  naturalization.  There 
is  no  necessary  repugnancy  between  the  acts  of 
the  two  governments  under  this  power,  since  it 
clearly  admits  of  a  great  variety  of  regulations, 
which  may  operate  together,  without  direct  in- 
terference. The  restraints  specially  imposed 
on  the  powers  of  the  state,  relating  to  commerce, 
would  have  been  unnecessary,  if  it  were  not 
considered  as  a  concurrent  power. 

The  practice  of  the  states  shows  that  the 

?>wer  has  always  been  considered  as  concurrent, 
bus,  the  state  of  New  York  has  passed  numer- 
ous laws,  which  are  regulations  of  commerce 
with  foreign  nations,  with  other  states,  and 
with  the  Indian  tribes.*  As  to  that  part  of  the 


1. — These  laws  will  be  found  speciflcallT  ennmer- 
ated  and  stated  In  a  note  to  Ur.  Bmmett's  arso- 
ment. 
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power  which  relates  to  trade  with  the  Indian 
tribes,  the  people  here  referred  to  may  be  with- 
in the  limits  of  a  state.  Thus,  the  commenta- 
tors on  the  constitution  consider  it  in  that 
light,  and  contrast  the  power  with  that  relsting 
to  the  same  subject  in  the  *old  confedera-  [*€4 
tion,  which  was  qualified  so  as  "not  to  infringe 
the  legislative  rights  of  any  state  within  its  own 
limits.'"  Thus,  Congress  has  legislated  on  that 
basis.  By  the  act  to  regulate  trade  and  inter* 
course  with  the  Indian  tribes,  it  is  provided  (s. 
19)  "that  nothing  contained  in  the  act  shall  be 
so  construed  as  to  prevent  any  trade  with  In- 
dians, on  lands  surrounded  by  settlements  of 
citizens,  and  being  within  the  ordinary  jurisdic- 
tion of  any  of  the  individual  states.'"  But  th^. 
state  of  New  York  has  also  legislated  on  the 
same  subject,  and  by  the  "act  relative  to  the 
different  tribes  and  nations  of  Indians  within 
this  state,"  prohibits  the  purchase  of  land  from 
any  Indian,  without  the  authority  of  the  legis- 
lature; prohibits  the  sale  of  various  articles  to 
any  Indian  or  tribe;  makes  numerous  other  reg- 
ulations as  to  trade  and  intercourse  with  them, 
by  the  citizens  who  surround  them,  so  as  to 
cover  the  whole  ground  over  which  Congress 
lias  declared  its  act  should  not  extend.  An  ex- 
amination of  the  laws  of  other  states  will  show 
that  many  of  them  have  legislated,  under 
every  part  of  this  power,  to  the  same  extent, 
and  in  some  cases,  to  a  greater  extent  than  New 
York;  and  will  show  the  havoc  which  must  be 
made  in  the  state  laws,  if  this  power  is  not  to 
be  considered  concurrent. 

This  power  ia  not  only  concurrent,  but  is 
limited  in  Congress.  It  does  not  extend  to  the 
re^Tulation  of  the  internal  commerce  of  any  state. 
This  results  from,  the  terms  used  in  the  grant  of 
power,  '"among  the  several  states."  It  ['65 
results  also  from  the  effects  of  a  contrary  doc- 
trine, on  the  whole  moss  of  state  power.  In- 
ternal commerce  must  be  that  which  is  wholly 
carried  on  within  the  limits  of  a  state ;  as  where 
the  commencement,  progress,  and  termination  of 
the  voyage,  are  wholly  confined  to  the  territory 
of  the  state.  This  branch  of  power  includes  a 
vast  range  of  state  legislation,  such  as  turnpike 
roads,  toll-bridges,  exclusive  rights  to  run  stage- 
wagons,  auction  licenses,  licenses  to  retailers, 
and  to  hawkers  and  peddlers,  ferries  over  navi- 
gable rivers  and  lakes,  and  all  exclusive  rights 
to  carry  goods  and  passengers  by  land  or  water. 
All  such  laws  must  necessarily  alTect,  to  a  great 
extent,  the  foreign  trade,  and  that  between  the 
states,  as  well  as  the  trade  among  the  citizens 
of  the  same  state.  But,  although  these  laws  do 
thus  affect  trade  and  commerce  with  other 
states,  Congress  cannot  interfere,  as  its  power 
does  not  reach  the  regulation  of  internal  trade, 
which  resides  exclusively  in  the  states. 

It  has  thus  been  seen  that  this  power  is  con- 
current; and  as  such,  may  be  exercised  by  the 
states,  subject,  like  all  other  concurrent  powers, 
to  the  power  of  Congress,  when  actually  exer- 
cised; and  that  it  is  limited,  not  extending  to 
the  internal  trade  of  a  state.  We  contend  that 
the  exclusive  right  claimed  by  the  respondent 
is  valid,  considered  eith'er  as  a  reflation  of 
intercourse  and  trade  among  the  several  states, 
or  as  a  regulation  of  the  internal  navigation  of 
the  state. 

Considering  it,  then,  as  a  regulation  of  trade 
2.— The  Federalist,  No.  42. 
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*tjaoag  the  st&tea,  it  becomes  necessary  to 
inquire  into  the  foundation  of  the  right  of 
intercourse  among  the  states,  either  for  the 
imrposes  of  commerce,  or  residence  ajid  travel- 
ing. From  the  declaration  of  independence, 
IB  1776,  ODtil  the  establishmoit  of  the  confed- 
ermtion,  in  1781,  the  states  were  entirely  and 
absolutely  sovereign,  and  foreign  to  each  other 
as  regarded  Uieir  respective  rights  and  powers 
as  separate  societies  of  men.  During  that  pe- 
riod, the  right  of  intercourse  amon^  them  rested 
solely  on  t£e  jus  commune  of  nations.  By  the 
Imw  of  BBtioBB,  the  ri^lit  of  commerce  has  its 
fonndBtion  in  the  obbgation  resting  upon  all 
awB,  mutually  to  tmmt  each  otber,  and  to 
contribute  to  the  happiness  of  their  fellow- 
creatures.  Right  on  one  side  springs  from 
obligation  on  the  other.  The  right  to  purchase 
springs  from  the  obligation  to  sell.  "One  nation 
has,  therefore,  a  natural  right  to  purchase  of 
BBOtber  the  things  which  it  wants,  and  which 
the  other  does  not  need."  The  law  of  nations 
beiBg'  only  the  application  of  the  law  of  nature, 
8B  r^ulating  the  Tights  and  obligations  of  in- 
dividuals, to  nations  and  sovereign  states,  thia 
is  the  foundation  of  the  right  of  buying.  But 
the  right  of  selling  does  not  impose  any  obliga- 
tion on  another  nation  to  buy,  as  that  other 
may  not  want,  and  must  be  the  sole  judge  of  its 
own  necessities.'  It  follows,  then,  that  any 
Stat*  has  a  natural  right  to  purchase  of  any 
other  the  articles  which  it  nee<b,  and  to  open  a 
conunercial  intercourse  for  that  purpose;  but 
•  7*]  that  every  "state,  being  under  no  obliga- 
tum  to  purchase  of  another,  may,  at  its  pleas- 
ure, prohibit  the  introduction  of  any  foreign 
merchandise.  These  rights  of  purchasing  are 
not  perfect  rights,  and  of  course  cannot  be  en- 
forced by  one  nation  against  another ;  and  being 
thus  imperfect,  it  depends  upon  the  will  of  each 
nation,  whether  it  Trill  cariy  on  any  oonunerce 
with  another,  or  upon  what  terms  and  under 
what  regulations.  These  imperfect  rights,  like 
all  other  imperfect  rights  between  naUons,  can 
become  perfect  only  by  treaty;  the  effect  of 
which  is  to  secure  to  a  nation  rights  of  com- 
merce or  intercourse  which  it  before  enjoyed  at 
the  will  of  another.  The  right  of  traveling,  or 
ol  entering  into  and  residing  in  one  nation,  hy 
the  citlsens  or  subjects  of  another,  depends  on 
tte  same  principles  of  International  law.  But 
the  BOrerei^  may  forbid  the  entrance  into  his 
territoiT,  either  to  foreigners  in  general,  or  in 
particular  cases,  and  under  particular  circum- 
stances, or  as  to  particular  individuals,  and  for 
particular  purposes.*  And  as  he  may  prohibit 
the  entrance  altogether,  he  may  annex  what 
eonditioBs  he  pleases  to  the  permission  to  enter. 
In  the  absence  of  any  treaty  stipulation,  and  of 
any  prohibitory  regulations,  the  natural  right 
would  exist  and  might  be  exercised  and  en- 
joyed. 

This  being  the  relation  subsisting  between 
sovereign  states,  it  follows  Uiat  before  the 
oontederation,  each  state  enjoyed  the  right  of 
intercourse  with  all  the  others,  at  the  will  of 
thoM  others,  both  as  respects  the  transit  and 
•8*]  residence  of  persons^  *and  the  introduc- 
tion and  sale  of  property.  The  confederation 
was  a  treaty  between  tiie  sovereign  states,  and  i 
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•  "the  better  to  secure  and  perpetuate  mutual 
friendship  and  intercourse  among  the  people  of 
the  different  states,"  stipulated  that  the  free  in- 
habitants of  each  state  should  have  "free  in- 
gress and  egress  to  and  from  any  other  state," 
and  should  enjoy  in  each  state  "all  the  privi- 
l^ea  of  trade  and  commerce,  subject  to  the  same 
duties,  impositions,  and  restrictions  as  the 
inliabitants  thereof  respectively;  provided,  that 
such  restrictions  shell  not  extend  so  far  as  to 
prevent  the  removal  of  property  imported  into 
any  state,  to  any  other  state,  of  which  the 
owner  is  an  inhabitant."  This  article,  then, 
secured  the  right  of  passing  fr<mi  one  state  to 
another,  but  gave  no  new  right  of  commerce  as 
to  the  introduction  of  any  goods,  and  not  even 
the  right  of  removing  from  the  state  any  prop- 
erty purchased  in  it.  The  rights  of  commerce, 
therefore,  as  between  the  states,  remained  as 
before,  subject  to  all  the  municipal  laws  of  the 
state,  except  that  those  laws  must  be  general 
and  impartial  in  their  application.  Under  the 
confederation,  then,  the  states  retained  the 
whole  power  of  regulating  foreign  commerce, 
and  that  between  the  states,  except  as  stipulat- 
ed in  the  treaty  of  confederation  itself.  Under 
it,  all  the  trade  and  intercourse  between  any 
state  and  any  foreign  nation,  was  carried  on  by 
the  law  of  nature  and  nations  alone.  All  trade 
between  any  state  and  another  state,  as  to  the 
right  of  importation,  etc,  was  carried  on  in  the 
same  manner.  Ko  state  could  make  any  treaty 
of  cnnmerce  *with  a  foreign  power,  or  [*69 
with  another  state.  • 

The  inconveniences  resulting  from  these  pow- 
ers of  the  states  gave  rise  to  the  new  consti- 
tution. These  inconveniences  consisted  prin- 
cipally in  the  impositions  and  taxes  levied  on 
property  imported  and  exported  by  one  state 
throt^h  another.  There  was  no  inconvenience 
as  to  the  right  of  passing  from  state  to  state, 
as  that  was  secured  by  the  articles  of  e<mfedera- 
tion.  The  constitution  applied  the  remedy  to 
these  evils  in  two  ways :  { 1 )  By  expi;ess  pro- 
hibitions on  the  states,  in  those  particulars  in 
which  the  evils  had  been  most  sensibly  felt, 
preventing  them  from  levying  any  impost  or 
duty  of  tonnage  without  the  consent  of  Congress. 
(2)  By  vesting  Congress  with  a  general  power 
to  regulate  commerce  with  foreign  nations  and 
among  the  states.  The  constitution  does  not 
profess  to  give,  in  terms,  the  right  of  ingress 
and  egress  for  commercial  and  any  other  pur- 
poses, or  the  right  of  transporting  articles  for 
trade  from  one  stote  to  another.  It  only  pro- 
tects the  personal  righto  of  the  citizens  of  one 
state,  when  within  the  jurisdiction  of  another, 
by  securing  to  them  "all  the  privil^ies  and 
immunities  of  a  citizen"  of  that  other,  which 
they  hold  subject  to  the  laws  of  the  state  as  its 
own  citizens;  and  it  protects  their  property 
against  any  duty  to  be  imposed  on  its  introduc- 
tion. The  right,  then,  of  intercourse  with  a 
state,  by  the  subjects  of  a  foreign  power,  or  by 
the  citizens  of  another  state,  still  reste  on  the 
original  right,  as  derived  from  the  law  of  na- 
tions. Suppose  there  *was  no  treaty  with  [*70 
a  foreign  power,  and  no  act  of  Congress  regulat- 
ing intercourse  with  that  power,  but  barely  a 
state  of  peace;  that  power  would  enjoy  the  right 
of  trade  and  intercourse  with  New  York,  by  the 
law  of  nations  alone.  But  that  right  might  be 
restrained,  or  regulated,  or  abolished     the  law 
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of  Kew  York  alone.  -Such  was  the  situation  of 
New  York  before  the  adoption  of  the  constitu- 
tion, both  as  to  foreign  nations  and  the  other 
states.  The  constitution  has  not  abridged  the 
power  of  the  state  in  this  respect.  It  tuts  only 
subjected  it  to  tiie  superior  power  of  Congress 
when  actually  exercised. 

An  examination  of  the  acts  of  Congress  on 
this  subject  will  show  that,  as  the  constitution 
has  not  given  the  right  of  intercourse  and  trade, 
so  neither  has  Congress,  in  the  exercise  of  its 
constitutional  powers,  any  law,  given  that 
right.  [Here  the  learned  counsel  entered  into 
an  elaborate  examination  of  the  statutes,  for 
the  purpose  of  establishing  tiiU  position.] 

It  would  seem  to  follow,  from  this  view  of 
the  constitution  and  the  acts  of  Congress,  that 
the  right  of  transit  from  state  to  state,  by  land 
or  water,  for  eonjmercial  or  other  purposes,  is 
founded  on  the  jus  commune  of  nations;  that 
the  Cfmstitution  does  not  affect  that  right,  ex- 
cept in  specified  cases;  and  as  to  all  otheM, 
leaves  the  right  as  before,  with  a  general  power 
in  Congress  to  r^jfulate  and  control  it  so  far  as 
it  may  be  connected  with  commerce;  that  the 
state  has  the  concurrent  power  also  to  regulate 
and  control  it  so  far  as  it  may  be  connected 
71*]  with  commerce;  that  the  state  has  *the 
concurrent  power  also  to  regulate  and  control 
it  in  all  cases  where  its  regulations  do  not  ac- 
inal^  conflict  with  those  of  Congress;  tiiat  Con- 
gress has  made  no  rwulations  which  alter  or 
affect  the  right  at  all,  by  giving  any  other  right 
than  was  before  enjoyed;  Haa  all  the  refla- 
tions of  the  state,  therefore,  which  operate 
within  its  own  limits,  are  binding  upon  all  who 
come  within  its  jurisdiction;  and  that  if  Con- 
gress deems  such  r^ulations  to  be  injurious,  it 
may  oon^l  them  by  express  provisions,  oper- 
at^Eff  directily  upon  the  case. 

The  case  has  heretofore  been  coni^dered  as  if 
the  steamboat  laws  were  regulations  of  com- 
merce among  the  states,  in  the  ordinary  accep- 
tation of  those  terms.  But  is  the  law  in  ques- 
tion anything  more  than  a  regulation  of  the 
internal  navigation  of  the  waters  of  the  state t 
In  terms,  it  applies  only  to  the  waters  within 
the  state.  It  does  not  amy  the  right  of  entry 
into  its  waters  to  any  vessel  navigated 
steam;  it  only  forbids  such  vessel,  when  wfthln 
its  waters  and  jurisdiction,  to  be  moved  by 
steam;  but  that  vessel  may  still  navigate  1^  all 
other  means ;  and  it  leaves  the  people  of  other 
states,  or  of  New  York,  in  the  full  possession  of 
the  right  of  navi^^ation,  by  all  the  means  known 
or  used  at  the  time  of  the  passa^  of  the  law. 
It  is,  therefore,  strictly  a  regulation  of  internal 
trade  and  navigation,  which  belongs  to  the 
state.  Thia  may,  indeed,  indirectly  affect  the 
right  of  commercial  intercourse  between  the 
states.  But  so  do  all  other  laws  regulating 
internal  trade,  or  the  right  of  transit  from  one 
part  to  another  of  the  same  state:  such  as  quar- 
72*]  antine  laws,  inspection  'laws,  duties  on 
auctions,  licenses  to  sell  goods,  et?.  All  these 
laws  are  acknowledged  to  be  valid.  They  are 
passed,  not  with  a  view  or  design  to  reflate 
commerce,  but  to  promote  some  great  object  of 
public  interest,  within  the  acknowledged  scope 
of  state  legislation:  sneh  as  the  public  health, 
agriculture,  revenue,  or  the  encouragement  of 
some  public  improvement.  Being  passed  for 
these  legitimate  objects,  thqr  are  valid  as  inter- 
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nal  regulations,  though  th^  may  Incidentally 
restrict  or  reflate  uireign  trade,  or  that  be- 
tween the  states.  So  of  the  laws  now  in  ques- 
tion; they  were  passed  to  introduce,  and  pro- 
mote a  great  public  improvement,  clearly  with- 
in the  power  of  the  state  to  encourage.  Tbqr 
operate  entirely  within  the  limits  of  the  state.- 
They  put  no  restraint  on  the  right  of  entry 
into  the  state;  but  they  exclude  from  the 
right  of  navigation  on  its  waters  in  a  particular 
mode,  because  they  deem  that  mode  injurious, 
to  the  public  interest,  unless  used  by  particular 
persons.  How  can  they  be  distinguished  iih 
principle  fr<»n  all  the  other  laws  which  have 
been  raferred  toT  If  steamboats  had  been  per- 
nicious in  themselves,  or  had  been  deemed  wo- 
as  affecting  injuriously  other  great  public  in- 
terests, could  Congress  have  prohibited  them 
on  the  waters  of  New  York,  by  any  exercise  of 
the  power  to  r^:ulate  commerce!  Could  not- 
the  state  have  done  it,  1^  virtue  of  its  general 
power,  on  its  navigable  waters  T  Suppose  that 
steamboats  were  found  to  be  unsafe,  and  de- 
structive to  property  or  lives,  unless  built  or 
navigated  by  persons  particularly  skillful,  could 
not  the  state  prohibit  the  *use  of  them,  ['7S 
unless  thus  hnilt  and  navigated?  If,  under  any- 
circumstances,  the  state  may  restrict  the  use  of 
them  to  particular  persons,  it  may  do  so  in  its 
own  discreticoi,  for  reasons  of  which  it  alone  ia 
the  judge. 

Au  tills  shows  that  the  restraint  imposed  by- 
these  laws,  on  the  navigation  of  the  waters  w 
the  state,  is  merely  an  internal  regulation  of 
the  right  of  transit,  or  passs^  ircm  one  part  of 
the  state  to  another;  that  it  is  a  r^uIatioD 
which,  if  even  indispensable  to  the  public  safety^ 
Congress  could  not  make;  and  that  the  poww 
to  make  it  must  therefore  be  in  tiie  state. 

The  right  of  a  state  to  regulate  its  internal 
trade,  applies  as  well  to  its  navigable  waters  a» 
to  its  other  territory.  Its  rivers  are  its  terri- 
tory and  domain,  as  much  as  the  land,  and 
equally  subject  to  its  laws  in  all  respects.  Tlw 
power  of  Congress  to  r^ulate  commerce  applies- 
as  well  to  the  land  as  to  the  water.  CommeroO' 
between  the  states,  and  with  foreign  powers, 
is  very  extensively  carried  on  by  land.  Con- 
gress has  accordingly  adapted  its  revenue  law» 
to  the  land,  by  imposing  duties  on  goods  im- 
ported in  carriages,  ete.  When  goods  are 
brought  into  the  state  in  a  carriage  or  wagon, 
cannot  the  state  prohibit  the  transportation  (rf* 
those  goods  from  one  part  of  the  state  to  an- 
other, except  in  a  particular  manner,  or  by  m> 
particular  road,  or  in  vehicles  of  a  particular 
description?  Where  is  the  difference  between  an 
exclusive  right  to  navigate  vessels  steam  on 
the  water,  and  an  ezelnsiTe  right  to  move  car- 
riages by  steam  on  the  land?  Cannot  % 
'state  grant  an  exdusive  privilege  to  ear-  [*74 
ry  goods  as  well  as  passengers,  in  carriages  or 
vessels,  by  water  or  hy  land  T  May  it  not  eon- 
vert  all  its  roads  leading  into  other  states,  into 
turnpikes,  levy  tolls  upon  them,  and  alter  and 
abolish  them  at  pleasurel  All  these  are  regula- 
tions of  the  internal  trade  of  the  state,  but  they 
may,  and,  indeed,  must  affect,  to  a  great  dcsree^ 
the  trade  between  the  states.  By  virtue  of  the- 
right  of  a  state  over  its  navigable  waters.  It  es- 
tablishes ferries,  which- are  exclusive  rights  to- 
il parts  of  navigable  waters  for  particular 
purposes  and  in  a  particular  manner;  and 
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bridges,  which  tntemipt  and  sometimes  destroy 
the  navigation  of  rivers.  It  grants  the  land 
under  the  water  at  pleasure,  bands  public  piers, 
erects  dams  and  other  obstructions,  and  diverts 
the  course  of  the  waters  for  any  purpose  what- 
soever. By  its-  power  over  its  land  territory,  m 
state  establishes  roads  and  canals,  rwulates  the 
oATzying  of  goods,  and  the  amount  oi  tolls  upon 
them,  grants  exclusive  privil^^es  to  stage- 
wwoos  and  others,  for  the  carria^  of  goods 
and  passengers,  and  performs  all  other  acts  of 
sovereignty  in  r^|ard  to  these  public  highways. 

It  appears,  then,  that  a  state  may  exercise 
the  same  control  in  these  respects,  over  both 
land  and  water,  within  its  own  jurisdiction; 
titat  the  right,  as  to  both,  rests  on  the  same 
foundation — ^that  of  a  sovereign  over  his  do- 
main; and  that  it  has  uniform^  been  exercised 
over  both  in  the  same  manner.  What,  then,  is 
the  right  under  which  the  respondent  claims  t 
It  is  only  an  internal  regulation  of  the  use  of 
76']  tike  waters  of  the  state.  This  'is  clearly 
the  case  when  it  applies  to  the  case  of  the  con- 
Teymnee  of  passengers  or  goods,  on  the  waters 
M  the  state,  wmre  the  whole  journey  or 
teansit  is  within  the  state,  as  from  New  Yoric 
to  Alhan}[.  Is  it  in  truth  anything  more  than 
as  cxdnsive  right  of  ferry  over  the  waters  of 
Hudson's  river  T  It  is,  in  substance  and  effect, 
an  exclusive  right  to  carry  passengers  In  boats 
navigated  in  a  particular  mode,  on  the  navi- 
gaUs  waters  of  the  state.  These  waters  are  a 
pnUie  h^hw^,  like  any  other  public  road  on 
(and,  and  as  sudi,  are  completely  subject  to  the 
emtrol  <rf  the  state  laws.  There  are  various 
acts  of  Congress  which  recognize  the  power  of' 
the  states  to  control  their  navigable  waters. 
Thus,  in  the  act  enabling  the  people  of  Louisi- 
ana to  form  a  oonstitution,  there  is  a  provision 
thai  the  state  convention  shall  "pass  an  ordi- 
BUee  providing  that  the  river  Mississippi,  and 
the  navigaUe  mers  and  waters  leading  into  the 
same,  or  into  the  Gulf  of  Mexico,  shall  be 
common  highways,  and  forever  free,  as  well  to 
the  inhabitants  of  the  said  state,  as  to  other 
citlxens  of  the  United  States,  without  any  tax, 
dntr,  impost,  or  toll  therefor,  imbosed  1^  the 
said  state.*"  And  In  the  act  for  tne  admission 
of  that  state,  the  above  provisions,  as  to  the 
navigation  of  the  Mississippi,  are  made  one  of 
the  fundamental  conditions  of  the  admission.* 
Similar  conditions  were  also  imposed  upon  the 
admission  of  the  states  of  Mississippi,  Missouri, 
7€']  'and  Alabama,*  which  strongly  imply  that 
the  new  states  would  have  had  a  right  to  con- 
trol the  navigation  of  their  waters,  if  these  pro- 
visions had  not  been  inserted;  that  there  Is 
nothing  In  the  constitution  which  could  pre- 
vent them  from  doing  so,  when  they  should 
once  have  heen  admitted  as  equal  members  of 
the  Union;  and  that  Congress  could  pass  no 
law,  under  the  constitution,  to  prevent  them 
from  doing  it. 

But  the  power  of  Congress  is  "to  r^ulate 
commerce."  The  correct  definition  of  com- 
meroe  la,  the  transportation  and  sale  of  com- 
modities. It  is  so  considered  in  all  the  regula- 
tions made  by  the  laws  of  Congress.  They 
Sfeak  generally  of  vessels  and  their  oargoes, 
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and  whatever  rights  are  given  by  the  laws  of 
commerce,  apply  to  commerce  strictly  and  prop- 
erly speaking.  Any  person  claiming  to  navi* 
gate  the  waters  of  the  state  of  New  York 
against  the  state  laws,  under  any  right  derived 
from  the  laws  of  Congress  relative  to  commerce, 
must  show  himself  qualified  according  to  these 
laws,  and  actually  exercising  that  right  under 
their  provisions.  Now,  if  the  license  here  set 
up  gives  any  right,  it  is  to  carry  on  the  coast- 
ing trade,  which  consists  in  transporting  goods 
from  one  state  to  another.  It  is  not  pretended 
that  the  appellant  was  engaged  in  this  trade, 
when  stopped  by  the  inj'unctton.  It  appears 
by  the  plNidings,  that  his  boat  was  employed 
in  the  transportation  of  persons  or  paasengers 
for  hire,  and  it  is  notorious  that  this  is  a  dis- 
tinct business.  *It  it  often  entirely  dis-  [*77 
connected  from  any  commercial  object,  though 
sometimes  indirectly  connected  with  trade.  So 
it  has  been  considered  by  some  of  the  states. 
New  York  once  laid  a  tax  upon  passengers 
traveling  in  the  steamboate;  and  Delaware 
taxed  passengers  traveling  through  tiiat  state 
in  carriages.  But  these  states  could  have  laid 
no  tax  on  property  thus  transported.  If,  then, 
the  appellant's  boat  was  engaged  bona  fide,  in 
the  coasting  trade,  the  question  might  arise  as 
to  its  righte  and  privil^ea  under  the  enrollment 
and  license.  But,  when  no  trade  is  carried  on, 
or  intended  to  be  carried  on,  under  the  license, 
it  is  clear  that  the  license  is  a  fraud  upon  the 
state  law,  if  that  law  is  in  other  respecte  valid. 
An  examination  of  the  pro^sions  .of  the  stat- 
utes relating  to  the  coasting  trade  will  show 
that  they  all  relate  exclusively  to  the  coasting 
trade  as  before  defined,  and  do  not  contemplate 
the  carrying  of  rassengers  as  distinguished 
from  commerce.  Eveiy  vessel  engaged  in  it 
must  not  only  have  a  license,  but  must  comply 
with  various  regulations,  at  every  departure 
she  takes  from  one  district  to  anotiier;  and  un- 
less it  is  shown  tiiat  such  n^lations  have  heen 
complied  with,  the  vessel  can  claim  no  right 
(in  any  case)  to  navigate  under  the  laws  of  the 
United  States.  It  does  not  appear  that  the  ap- 
pellant's boat  has  ever  done  this,  or  pretended 
to  do  it,  or,  in  fact,  to  be  engaged  in  trade  at 
all. 

It  has  thus  been  attempted  to  be  shown  that 
our  exclusive  right  is  valid,  even  if  the  law 
granting  it  is  to  be  considered  as  a  relation 
or  restriction  'of  the  right  of  commercial  [*78- 
intercourse  between  the  states,  on  the  ground,, 
(1)  That  the  power  to  regulate  commerce  ia 
strictly  a  concurrent  power.  (2)  That  the  state 
may  act  in  any  manner,  in  the  exercise  of  that 
power,  so  long  as  its  laws  do  not  interfere  with 
any  right  exercised  under  the  constitution  or 
laws  oir  tiie  United  States.  (3)  That  the  appel- 
lant, in  this  ease,  has  shown  no  right  under 
that  constitution  or  these  laws,  and,  therefore, 
cannot  contest  the  validity  of  the  exclusive 
grant.  (4)  That  even  if  the  enrollment  and 
license  relied  on,  give  a  right,  it  is  not  the  right 
of  intercourse  for  any  other  purpose  than  for 
the  coasting  trade;  and  the  appellant  does  not 
show  that  he  was  carrying  on,  or  intended  to 
ean^  on,  that  trade.  But  that  the  state  laWr 
in  fact,  is  only  a  reflation  of  the  internaf 
trade  and  right  of  navigation,  within  the  terri- 
torial limite  of  the  state;  that  the  power  to  reg- 
ulate this  is  exclusive!;  in  the  state;  that  the 
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■State  has  exercised  it  in  the  same  manner,  both 
by  land  and  water;  and  that  the  law  is  valid, 
although  incidentally  it  may  affect  the  rlgbt  of 
intercourse  between  the  states. 

To  which  it  may  he  added  that  the  state  law 
may  be  valid  in  part,  or  as  enforced  under  par- 
ticular circumstances,  though  it  may  be  void 
under  other  circumBtances.  Thus,  the  law  may 
be  held  void  so  far  as  it  restrains  the  right  of 
navigation  between  state  and  state,  either  for 
■commercial  purposes,  strictly  speaking,  or  for 
all  purposes,  including  the  transportation  of 
passengers.  And  it  may,  at  the  same  time,  be 
Valid  so  far  as  it  restrains  the  right  of  interna] 
70*]  navigation,  strictly  *speaking,  either  in 
the  whole  extent  of  the  right,  or  as  a  mere  ex- 
■elusive  right  to  carry  passengers  in  steamboats. 
Thus,  the  state  law  may  be  suffered  to  operate, 
in  whole  or  in  part,  so  far  as  it  may,  without 
^actual  conflict  with  the  constitution  of  laws  of 
the  United  States. 

Mr.  Emmettf  on  the  same  side,  stated  that 
the  question  sought  to  be  presented  was  the 
•ccHnplete  invalidity  of  these  taws  of  Kew  York, 
aM  being  repugnant  to  the  constitution  of  the 
United  States.  If  the  invalidity  be  not  total 
and  absolute  (and  that  might  well  be  the  case 
with  statutes,  which  are  often  void  in  part,  and 
good  for  the  residue),  the  appellant  must  fur- 
ther show  that  he  himself  stands  in  that  situa- 
-tion  which  entitles  him  to  allege  their  partial 
Invalidity;  that  his  case  is  such  as  tlwt  the 
part  of  the  law  which  is  void,  is  calculated,- if 
■enforced,  to  affect  or  injure  his  rights. 

In  addition  to  the  general  prima  facie  pre- 
sumption in  favor  of  the  constitutionality  of 
every  act  of  a  state  legislature,  this  series  of 
laws  derives  a  peculiar  claim  to  that  presump- 
tion, from  the  history  of  the  circumstances 
attendant  on  their  enactment.  On  thft  lOth  of 
March,  1787,  a  short  time  before  the  meeting 
■of  the  Federal  convention,  the  legislature  of 
the  state  oS  New  York  made  its  grant  to  John 
Fitch,  for  fourteen  years.  From  motives,  of 
"the  correctness  of  which  this  Court  can  take  no 
■cognizance,  the  legislature,  on  the  27th  of 
March,  1798,  thought  fit  to  repeal  that  law,  on 
"the  suggestion  that  Fitch  was  either  dead,  or 
80*]  had  withdrawn  *himself,  and  that  Robert 
R.  Livingston  was  possessed  of  a  mode  of  ap- 
plying the  steam-engine  to  propel  boats,  etc. 
At  this  time,  all  the  laws  of  Congress  regulating 
•commerce  and  patents  had  been  for  above  five 
years  in  operation,  and  their  provisions  famil- 
iarly known.  The  Council  of  Revision,  con- 
■sisting  of  Mr.  Jay,  as  Governor,  Chief  Justice 
Lansing,  Judge  Lewis,  and  Judge  Benson,  not- 
"Withstanding  the  personal  regard  they  might 
well  be  supposed  to  have  entertained  for  Chan- 
■cellor  Livingston  (who  was  also  a  member,  but 
did  not  sit),  thought  it  their  duty  to  object  to 
this  bill,  on  the  ground  that  the  facto  from 
which  Fitch's  forfeiture  was  to  arise,  had  not 
l)een  found  1^  some  due  course  of  law.  The 
act,  however,  passed  the  legislature  by  a  con- 
stitutional majority.  But  he  would  here  ask, 
who  made  this  objection,  and  what  were  the 
inferences  it  afforded  as  to  the  constitutionality 
■of  the  law?  Mr.  Jay's  is  a  name  of  peculiar 
Authority;  Chief  Justice  Lansing  had  been  a 
monber  of  the  federal  convention;  and  both 
the  Judges  were  perfectly  conversant  with  the 
poliUeal  proceedings  of  the  day.  They  were 
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adverse  to  this  act  on  principle,  and  must  be 
presumed  to  have  presented  all  the  objections 
against  it  which  they  thought  welt  founded. 
They  not  only  did  not  think  that  the  adoption 
of  the  constitution  and  the  enacting  by  Con- 
gress of  her  revenue  and  patent  laws,  had  made 
Fitch's  privileges  cease,  but  neither  the  consti- 
tution nor  those  laws  appeared  to  furnish  any 
objection  against  a  similar  grant  to  Robert  R. 
Livingston.  On  the  29th  of  March,  1799,  an 
act  was  passed,  extending  "the  former  [*81 
act  for  twenty  years  from  its  date,  and  giving 
two  years  for  making  the  experiment.  That 
passed  the  Council  of  Revision  without  any 
objection,  none  of  the  judges  having  dreamed 
that  it  was  unconstitutional.  The  time  for 
making  the  experiment  having  run  out,  with- 
out a  boat  having  been  made,  and  Mr.  Fulton 
having  associated  himself  to  Mr.  Livingston  in 
the  investigation,  on  the  5th  of  April,  1803,  the 
Legislature  made  the  grant  anew  to  Messrs. 
Livingston  and  Fulton.  And  that  law  was 
again  approved  by  the  Council  of  Revision, 
consisting  almost  entirely  of  new  members,  and 
differing  frmn  the  first.  The  time  granted  by 
this  law  for  constructiqg  a  boat,  again  ran  out; 
and  on  the  6th  of  April,  1807,  it  was  again  ex- 
tended for  two  years,  and  that  act  also  ap- 
proved hy  the  Council  of  Revision.  In  the 
course  of  that  year,  the  experiment  was  suc- 
cessfully made;  and  on  the  11th  of  April,  180S. 
the  Legislature,  by  an  act,  which  also  passed 
the  Council  of  Revision,  made  a  contract  with 
Messrs.  Livingston  and  Fulton,  by  which  they 
hoped  to  gain,  and  did  gain,  unequalled  ac- 
commodations for  persons  traveling  in  the  state. 

The  success  of  those  gentlemen  awoke  the 
cupidity  of  others,  and  doubts  of  the  constitu- 
tionality of  those  laws  were,  for  the  first  time, 
raised.  But  after  these  questions  were  first 
broached,  and  while  opposition  boato  were  ac- 
tually buiMing,  on  the  9th  of  April,  1811,  tiie 
Legislature  passed  another  act,  which  also  re- 
ceived the  sanction  of  the  Council  of  Revision. 
These  were  not  judicial  decisions;  but  they  were 
six  consecutive  and  deliberative  *acts  of  [*82 
judges,  equally  bound,  by  their  duty  and  oath 
of  office,  to  examine,  decide,  and  act  upon  this 
abjection,  if  it  had  sufficient  force;  they  so 
nearly  re.iembled  judicial  decisions  that  thej 
might  well  be  cited  as  authorities.  They  also 
showed  that  the  laws  not  objected  to  had  not 
grown  out  of  any  temporary  effervescence,  or 
excitement,  or  party  intrigues.  The  grant 
began  in  1798,  and  had  been  universally  ratified 
down  to  1811. 

But  the  constitutionality  of  those  laws  had 
been  the  subject  of  a  judicial  decision  of  the 
mose  respectable  character.  The  act  of  1811 
had  a  proviso,  that  nothing  therein  contained 
should  extend  to  the  three  opposition  boato  ac- 
tually built  and  launched.  With  r^rd  to  two 
of  them,  Livingston  and  Fulton  fll^  a  bill  for 
an  injunction  to  prevent  their  navigating.  The 
then  Chancellw  thought  the  question  too  im- 
portant to  grant  an  injunction,  in  the  first  in- 
stance, and  refused  it;  fnxn  that  decision  an 
appeal  was  made  to  tiie  Court  of  Errors  of  that 
state;  there  the  constitutionality  of  those  laws 
was  very  ably  disputed,  bvt  supported  by  the 
unanimous  decree  of  that  court,  and  the  ver>- 
elaborate  opinions  of  the  judges,  which,  for 
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mmmd  eoostitutioiutl  reasoning,  can  scarcely  be 
surpassed.^ 

New  York  is  not  the  only  state  which  has 
passed  such  laws.  Massachusetts,  F^ruary  7, 
1S15,  granted  to  J,  L.  Sullivan  a  similar  grant 
for  steun  tow-boats,  on  Connecticut  Biver,  for 
4S*1  'twenty-eight  years,  after  the  «cpiration 
«f  his  patent,  which,  on  February  11,  1819, 
was  enlarged  for  two  years.  New  Hanipshire, 
in  June,  1816,  gave  him  a  similar  privilege  on 
the  Merrimac.  Penn^lvania,  on  the  26th  of 
March,  1813,  rave  a  similar  right  to  James 
Barnes,  from  Wilkesbarre  to  Tioga  Point,  the 
borders  of  our  state.  Georgia,  on  the  14th  No- 
Tember,  1814,  gave  a  aimilar  right  to  8.  How- 
jud,  for  all  the  water*  of  the  stote,  with  steam 
tow-boate;  and  by  another  act,  19th  December, 
I8I7,  granted  to  a  cwnpany  (probably  deriving 
under  Howard)  a  aimilar  right  for  steamboats 
for  twenty  years.  Tennessee  has  lately  given 
a  similar  right  on  the  Tennessee  River. 

What  are  the  provisions  of  the  constitution 
allied  against  the  validity  of  those  lawsT 
They  are  to  be  found  in  the. powers  given  to 
Congress  (art.  I,  s.  8),  to  r^^late  commerce 
with  foreign  nations,  and  among  the  several 
states,  and  with  the  Indian  tribes;  and  also  to 
promote  the  progress  of  science  and  of  the 
useful  arte,  by  securing,  for  limited  times,  to 
authors  and  inventors,  the  exclusive  right  to 
their  respective  writiiupi  and  discoveries. 

If  the  ctmstitution  had  not  conteined  either 
of  the  provisions  referred  to,  the  right  of  the 
states  to  grant  exclusive  privileges  would  be  un- 
<|ne8tionable.  At  any  rate,  no  point  could  be 
presented  to  this  court,  by  which  it  could  have 
jurisdiction  to  consider  the  validity  of  their 
grants.  In  free  countries,  which  reject  the  pre- 
tentions of  prerogative,  it  is  (unless  constitu- 
«4'1  tionally  forbidden)  a  *part  of  the  right  of 
If^ialation;  and  whether  wisely  exercised  or 
not.  is  a  question  between  the  governnjent  and 
the  people,  with  which  this  Court  have  nothing 
to  do.*  Those  are  the  only  provisions  on  the 
subject;  for  it  is  dear  that  the  2d  sec.  of  the  4th 
art.  (which,  however,  has  sometimes  been  men- 
tioned) would  not  have  prevented  the  exer- 
cise of  this  right.  That  is  only  ' intended  to 
secure  to  all  citizens  of  the  United  States,  when 
coming  into  any  state,  the  same  immunities' 
and  privil^es  that  are  enjoyed  by  the  citizena 
of  that  state,  and  subject  to  the  same  laws  and 
relations;  and,  unquestionably,  those  laws 
do  not  place  the  citizens  of  other  states  on  a 
different  footing  than  the  citizens  of  the  stete 
of  New  Yorlt. 

Those  provisions,  before  specified,  cannot 
apply  to  interfere  with  the  state  laws,  unless 
where  a  case  is  presented,  the  facts  of  which 
bring  it  within  one  or  other  of  those  pro- 
Tisions.*  Now,  the  case  presented  contains 
nothit^f  to  make  either  of  the  provisions  of  the 
constitution  applicable  to  it.  Certainly  no 
patent  is  here  presented  touching  the  same  sub- 
ject-matter, and  with  which  the  state  grants 
are  pretended  to  interiere.  On  this  point  the 
appellant  has  no  right  to  ask  for  the  decision  of 

1.  — Uvtngiton  V.  Tan  Ingen,  9  Johns.  Bep.  507. 

2.  — 6  Johns.  Bep.  (i59.  500,  per  Yates,  J. ;  563, 
per  Tta<»DpMn,  J.:  673t.674.  per  Kent.  Cb.  J. 

3.  — llooBton  T.  Moore.  6  Wheat.  Bep.  1.  per  John- 
aon.  1.  p.  33. 
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this  court,  or  to  claim  the  benefit  of  Ita  juris- 
diction. 

Neither  does  the  case  present  any  ground  on 
'which  the  application  of  the  cause  [*85 
respecting  commerce  can  be  made;  the  vessels 
not  having  been  engaged  in  trade  or  commerce, 
but  in  carrying  passengers  for  hire.  But  if 
either  of  those  provisions  can  be  applicable, 
what  is  the  general  rule  for  their  construction, 
as  to  the  extent  and  conclusiveness  of  the 
powers  they  confer!  In  the  delegation  of  au- 
thority of  Congress  iteelf  by  the  constitution, 
the  phraseology  does  not  imply  exclusive  pow- 
er. It  is  remarlcable  tiiat  even  the  definite 
aHiele  "the"  is  (Knitted,  and  it  is  only  provided  ' 
that  Congress' shall  have  power,  etc  And  this 
omission  was  not  accidental,  but  studiously 
made.  By  referring  to  the  journals  of  the 
federal  convention,*  it  will  be  found,  that  the 
sixth  article  of  Mr.  Charles  Pinkney's  draft  has 
the  words  "shall  have  the  power,"  ete.  In  the 
draft  reported  by  the  committee  of  five  {art.  7) 
the  definite  article  is  still  preserved.*  In  the 
draft  as  reported  by  Mr.  Brearly  the  word 
"the"  is  left  out,  cleariy  by  design.*  Notwith- 
standing that,  Mr.  Patrick  Henry  and  Mr. 
George  Mason,  and,  indeed,  the  opposers  of  the 
constitution  generally,  thought  that  by  that  in- 
strument, as  originally  presented  to  the  people, 
all  the  powers  given  to  Congress  would  be 
considered  as  given  to  them  exclusivelv  of  the 
states.*  Mr.  Henry  said,  "The  right  interpre- 
tation of  the  delegation  of  those  'powers  [*S6 
was,  that  when  power  was  given,  it  was  exclu- 
sively given."  And  Mr.  George  Mason*  asks, 
"will  powers  remain  to  the  states,  which  are 
not  expressly  guarded  and  reserved?"  This 
construction,  which  was  the  general  foundation 
of  the  opposition  to  the  constitution,  was  stren- 
uously disavowed  and  reasoned  against  in  the 
Federalist,*  and  actually  produced  the  tenth 
article  of  the  amendment.  The  same  doctrine 
was,  nevertheless,  maintained  by  one  of  the 
counsel  in  the  case  of  Stui^es  v.  Crowninshield.** 
He  says,  "every  power  given  to  the  constitu- 
tion, unless  limited,  is  entire,  exclusive  and 
supreme."  But  the  court  held  differently;  that 
the  grant  of  a  power  to  Congress  does  not  imply 
a  prohibition  on  a  state  to  exercise  the  same 
right."  And  the  doctrine  is  very  fully  enlarged 
upon  hy  Mr.  Justice  Story,  in  Houston  v. 
Moon."  If  is  also  very  clearly  laid  down  in  the 
case  already  cited,  by  Thompson,  J,,  and  by 
Kent,  Ch.  J."  But  the  rule  is  more  strongly, 
and  perhaps  not  less  justly,  laid  down  by  Judge 
Tucker,  in  his  edition  of  Blackstone's  Commen- 
taries." After  alluding  to  the  clauses  re- 
straining the  powers  given,  he  says,  "the  sum  of 
all  which  appears  to  be  that  tlie  powers  delegat- 


4— p.  76. 
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6.  — p.  328.  324. 

7.  — Virginia  Debates.  800. 

8.  --Vlrglnla  Debates.  818. 
0.— Nos.  82,  82. 

10.  — 4  Wheat  Bep.  124. 

11.  — Id.  19S. 
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ed  to  the  federal  government  are,  in  all  cases,  to 
87"]  receive  the  *mo8t  strict  construction  that 
the  instnimenl  will  bear,  where  the  rights  of  a 
stat«,  or  ot  the  people,  either  collectively  or 
individually,  may  oe  drawn  in  question."  This 
rule  of  construction  must  be  correct;  for  the 
constitution  gives  nothing  to  the  states  or  to 
the  people.  Their  rights  existed  before  it  was 
formed,  and  are  derived  from  the  nature  of 
sovereignty  and  the  principles  of  freedom.  The 
constitution  gives  only  to  the  general  govern- 
ment, and  so  far  as  it  operates  on  states  or 
popular  rights,  it  takes  away  a  portion,  which 
it  gives  to  the  general  government.  In  respect 
to  extent  and  range,  this  del^Uon  of  powers 
oaghi,  perhaps,  to  be  liberally  construed;  but 
the  sbites  or  the  people  must  not  be  thereW  ex- 
eluded  from  the  exercise  of  any  part  of  the 
sovereign  or  popular  rights  held  by  them 
before  the  adoption  of  the  constitution,  exceot 
where  that  instrument  has  given  it  exclusively 
to  the  general  government.  The  10th  amend- 
ment 01  the  constitution  was  adopted  to  secure 
that  eonstmction,  and  it  is  conformable  to  the 
rules  of  reason  and  law,  in  construing  every 
similar  instnuuent.  The  truth  of  this  rule  has, 
however,  been  sometimes  controverted,  by'  refer- 
ring to  tiie  power  of  naturalization  as  ^elusive, 
rea8<»iing  from  that  to  the  others.  Natur- 
alization is  decided  by  this  court  to  be  an  ex- 
clusive power;  but  it  must  be  so  considered,  not 
from  the  grant  of  it  in  the  7th  article,  but  from 
the  force  and  necessary  effect  of  the  2d  sec.  of 
the  4th  article.  It  is,  therefore,  an  exception, 
and  does  not  shake  the  gwieral  rule. 

It  li  (tf  very  little  importance,  whether  the 
68*]  power  *to  regulate  commerce  be  exclusive 
or  concurrent,  since  this  state  grant  does  not, 
in  faet,  interfere  vrith  any  congressional  regula- 
tion of  commerce.  But  as  the  exclusive  nature 
of  that  power  has  been  always  insisted  on,  and 
used  as  an  argument  against  this  grant,  it  may 
be  right  to  consider  the  solidity  of  the  assertion. 

The  expression,  concurrent  powers,  is  object- 
ed to,  as  if  it  implied  equality  in  the  rights 
vested  in  Congress  and  the  states.  It  is  only 
a  verbal  criticism  that  it  would  be  more  correct 
if  the  term  used  was  co-ordinate.  The  term, 
concurrent,  is  adopted  the  Federalist,  and 
has  constantly  been  used  to  express  those  pow- 
ers. It  is  always  understood,  when  so  applied, 
that  tike  enroise  1^  the  states  must  be  sub- 
ordinate, and  never  can  be  in  collision  with 
that  1^  Congress.  It  has  been  said,  ctnnmerce 
is  an  unit;  the  meaning  of  that  repression  does 
not  very  clearly  appear,  nor  its  force  and  ap- 
plication to  the  argument.  If  it  be  an  unit,  the 
constitution  has  broken  it  into  fractions,  and 
given  to  the  states  the  exclusive  control  of  one 
of  the  fractions.  But  further,  the  regulations 
relating  to  that  unit,  are  many  and  various; 
sinne  acting  on  one  part,  and  some  on  another, 
and  operating  on  it  in  different  ways.  It  is 
mth  these  regulations  that  this  discussion  has 
to  do;  and  the  question  still  remains,  whether 
some  of  those  regulations  may  not,  subordinate- 
ly  emanate  from  the  states. 

As  Congress  has  no  power  to  r^ulate  the  in- 
ternal commerce  of  any  state,  nme  of  its  r^uln- 
tions  can  affect  so  much  of  the  exclusive  grant, 
88*]  as  *%eBlTains  vessels  which'  are  only  used 
within  the  states;  nor  can  it  give  to  any  man  a 
permission  to  carry  on  any  steamboat  naviga- 
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tion,  which,  In  its  b^inning,  and  ending,  of 
course,  is  entirely  confined  within  the  waters 
of  the  state;  for  instance,  between  New  York 
and  Albany;  on  Cayuga  Lake,  on  Lake  OntariOr 
and  the  St.  Lawrence,  from  Niagara  to  Ogdens- 
burg.  The  only  question  can  be,  as  to  naviga- 
tion between  foreign  countries,  or  another 
state  and  New  York;  and  even  there,  the  pow- 
er of  Congress  could  only  be  extended  to  fair 
cases  of  trading,  within  the  purview  of  the  con- 
stitution, and  not  to  the  mere  transportation  of 
passengers;  nor  to  any  colorable  pretense  of 
trading  as  a  cover  for  carrying  passengers,  and 
defeating  the  grant.  This  distinction  is,  in  it- 
self, of  great  consequence,  and  peculiarly  ap- 
pli<»Ale  to  the  case  before  the  court,  in  which 
the  complainant  states,  and  the  defendant  ad- 
mits, the  vessels  to  have  been  employed  in  the 
transportation  of  passengers.  The  power  given 
to  Congress  to  regulate  commerce  with  foreign 
nations,  and  between  the  several  states,  relates 
to  ctnnmerce,  in  the  proper  acceptation  of  the 
term:  "the  exchange  of  one  thing  for  another; 
the  interchange,  of  commodities;  trade  or 
traffic."  This  Is  the  direct  subject  of  the  pow- 
er; and  force  of  the  auxiliary  power,  *^ 
make  all  laws  which  shall  be  necessary  for 
carrying  into  execution  the  foregoing  powers," 
Congress  has  juused  laws  for  erecting  ports  of 
entry  and  delivery,  for  the  collection  of  duties, 
regulation  of  seamen  and  ships  employed  in 
foreign  commerce,  or  that  between  the  states. 
Ports,  duties,  seamen  'and  ships,  afford  [*8& 
the  means  of  regulating  eommerce,  and  there- 
fore, so  Ht  as  tney  are  used  in  such  commerce, 
they  come  within  the  powers  of  Congress.  It 
has  an  incidental  power,  indeed,  to  regulate 
,  navigation,  but  only  so  far  as  that  navigation 
is,  or  may  be,  subservient  to  the  commerce,  it 
has  a  direct  power  to  relate.  It  has  no  right 
to  interfere  with  the  navigation  of  the  navigable 
waters  of  any  state,  or  even  where  they  are 
c(Hnmon  to  two  states,  except  so  far  as  that 
navigation  is  used  for,  or  applicable  to,  the 
purposes  of  the  commerce  it  has  the  power  to 
regulate;  and  it  is  a  proposition  unequivocally 
false,  when  asserted  generally,  that  Congress 
has  power  to  interfere  with  or  regulate  the 
navigation  of  the  navigable  waters  of  any  state 
or  states.  The  proposition  can  only  be  made 
true,  by  adding  the  qualification,  "in  so  far  as 
that  navigation  is  used  in  foreign  commerce, 
or  commerce  between  the  states."  It  Is  eon- 
tended  that  the  navigable  waters  belong  pecul- 
iarly to  the  federal  government,  and  not  to 
the  states  within  which  they  are.  This  posi- 
tion, combined  with  some  others  made  by  the 
appellant's  counsel,  leads  to  alarming  results. 
We  have  canals  of  which  we  are  proud,  and 
from  their  tolls  the  state  anticipates  large 
profits;  one  is  laying  out  from  Sharon,  in  Con- 
necticut, to  the  Hudson;  and  another  contem- 
plated through  New  Jersey,  from  the  Delaware 
to  the  Hudson.  Those  already  in  operation, 
run  from  navi^ble  waters  to  navigable  waters; 
from  Lake  Ene  or  Champlain  to  the  Hudson; 
those  projected,  are  to  be  from  one  state  to  an- 
other. Their  utility  and  profit  must  "re-  [*91 
suit  frtHtt  transporting  the  produce  of  Canada, 
or  other  states,  to  New  York,  principally  for 
exportation  and  foreign  trade;  and  bearing 
back,  in  return,  the  products  of  foreign  com- 
merce to  those  places.   They  are;  then,  instru- 
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■BeaU  of  foreign  commerce,  and  of  that  among 
"the  states,  and  mere  channels  of  communication 
"between  navigable  waters,  or  different  staten. 
"Sow,  where  a  power  is  given  to  Congress,  all 
the  means  which  are  appropriate  and  plainly 
Adapted  to  the  executirai  of  uiat  power  are  also 
^ven.^  It  is  contended  that  it  Deltnugs  exelu- 
fliTely  to  Congress  to  regulate  the  navigation 
and  vessels  that  are  the  medium  of  foreign 
trade,  and  that  between  the  states;  this  com- 
merce is  an  unit,  and  cannot  be  divided;  the 
navigable  waters  belong  to  the  general  govern- 
meat,  and  not  to  the  states;  no  state  has  a 
right  to  collect  revenue  from  foreign  trade,  or 
that  between  the  states.  If  these  positions  be 
considered  together,  what  becomes  of  the  state 
4MHktrol  over  our  canals,  the  craft  on  them,  or 
the  toUs  from  them?  the  pier  at  Blade  Rock, 
or  the  basin  at  Albany?  If  the  power  of  Con- 
gress over  commerce  be  exclusive,  it  must  also 
nave  exclusive  control  over  the  means  of  car- 
rying it  on.  No  state,  then,  should  be  mad 
«noagh  to  make  another  canal,  susceptible  of 
brag  nsad  for  intercourse  between  the  states, 
or  foreign  eonmieree. 

But  there  is  no  grant  in  the  eonstitatlon  giv- 
ing the  navigable  waters  peculiarly  to  the  fed 
•9*]  eral  government,  "and  not  to  the  states 
within  which  they  may  be;  nor  is  it  traced  to 
auiy  grant,  but  to  some  mystical  consequence 
of  the  Union  itself.  The  position  is  entirely 
denied,  and  met  by  another,  of  which  the  strict- 
cat  examination  Is  solicited.  It  is  this:  The 
federal  government  can  do  no  act  on  the  navi- 
|^>le  waters  within  the  limits  of  the  United 
States,  which,  or  a  corresponding  act  to  which, 
it  cannot  do  on  the  land,  within  the  same 
limits.  If  it  can,  let  the  act  be  named.  Then 
the  navigable  waters  belong  no  more  to  the 
federal  government,  and  are  no  otherwise 
affected  by  tiie  Union,  than  the  land  itself. 
Both  are  equally  subject  to  the  jurisdiction  of 
the  general  government  for  the  exercise  of  all 
powers  delated  to  it  by  the  constitution,  and 
both  equally  subject  to  state  jurisdiction  for  the 
oxercise  of  all  powers  «innected  with  state  sov- 
ereignty. It  is  said  that  admiralty  and  mari- 
time jurisdiction  belongs  exclusively  to  the 
federal  government;  but  this  court  has  decided 
that  the  grant  to  the  United  States  in  the  con- 
stitution, of  all  cases  of  admiralty  and  mari- 
time jurisdiction,  does  not  extend  to  a  cession 
of  the  waters  in  which  those  cases  may  arise, 
or  of  general  jurisdiction  over  the  same;  and 
that  the  general  jurisdiction  over  the  place, 
si^ject  to  this  grant,  adheres  to  the  territory 
as  a  portion  not  yet  given  away,  and  that  the 
residuary  powers  of  I^slation  still  remain  in 
the  state.*  Besides,  admiralty  and  maritime 
jurisdiction  depends  either  on  the  place  where 
the  act  is  done,  or  the  nature  of  <*the  act 
itself.  The  place  gives  no  jurisdiction,  where 
the  navigable  waters  in  which  the  tide  ^bs 
and  flows  are  within  the  body  of  a  county  or  a 
state,  or  of  two  states.*  Accordingly,  the  laws 
givin^f  jurisdiction  of  crimes  to  the  district  and 
circuit  courts,  confine  it  to  "places  out  of  the 


1.  — United  fttates  v.  Fisher.  2  Craacb,  358 ; 
ircnllocb  V.  Maryland,  4  Wheat.  Rep.  316. 

2.  — Doited  States  v.  Bevaos,  8  Wheat.  Bep.  836. 
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jurisdiction  <rf  any  particular  state.**  If  the 
Admiralty  Court  has  cognizance  of  any  matter 
done  on  navigable  waters  within  a  state,  it  is 
derived,  not  from  the  locus,  but  from  the  causa 
litis,  which  gives  jurisdiction,  though  it  should 
arise  on  land;  for  instance,  seaman's  wmges, 
founded  on  shipping  articles  made  on  luid, 
have  always,  and  charter-parties  and  policies 
of  insurance,  have  lately,  been  held  to  be  of 
admiralty  jurisdiction.* 

But  it  is  further  said,  to  prove  the  exclusive 
control  of  the  general  government  over  those 
navigable  waters,  that  they  are  regarded  and 
treated  as  the  high  seas,  since  this  admiralty 
and  maritime  junadiction  includes  "all  seizures 
under  laws  of  impost,  navigation  or  trade  of 
the  United  States,  where  the  seizures  are  made 
on  waters  which  are  navigable  from  the  sea  by 
vessels  of  ten  or  more  tons  burden,  within  their 
respective  districts,  as  well  as  upon  the  high 
seas."  The  seizures  alluded  to  are  for  breaches 
of  commercial  laws,  coming  under  the  consti- 
tutional powers  of  Congress,  and  the  authority 
of  the  United  States  over  the  place*  or  that  ac- 
count, is  equal,  whether  the  offense  *be  [*94 
committed  on  land  or  water;  and  the  very  next 
sentence  gives  to  the  same  District  Court  "ex- 
clusive original  cognisance  of  all  seiiiures  on 
land,  or  other  waters,  than  as  aforesaid  made." 
In  fact,  analogous  provisions  for  regulating 
foreign  commerce  by  land,  are  made  by  the  act 
of  the  2d  of  March,  1821,  "further  to  regulate 
the  entry  of  merchandise  imported  into  the 
United  States  from  am  adjacent  territory."  It 
directs  every  conductor  of  any  carriage  or 
sleigh,  and  every  other  person  coming  from  any 
adjacent  foreign  territory  into  the  United 
States  with  merchandise  subject  to  duty,  imme- 
diately on  arrival  within  the  United  States,  to 
deliver  a  manifest,  eto.,  at  the  office  of  the  near- 
est collector,  or  depu^-collector,  to  be  verified 
on  oath;  for  non-compliance,  the  earriage  or 
sleigh  shall  be  forfeited.  Hie  duties  to  be  paid 
or  secured  by  bond;  and  all  penalties  or  forfei- 
tures to  be  sued  for  and  recovered  in  the  manner 

firescribed  by  the  general  collection  law.  Clear- 
y,  then,  Congress  has  no  more  power  over  the 
navigable  waters  than  over  the  land ;  nor  over 
the  ships  than  it  has  over  the  carriages  and 
sleighs  engaged  in  the  same  kind  of  commerce. 
It  might  register,  enroll  and  license  the  latter, 
if  it  fought  fit,  as  well  as  ships.  Nor  is  there 
any  greater  control  acquired  by  the  general  gov- 
ernment, in  virtue  of  the  existence  of  the  Union, 
over  navigable  waters  or  shipping  than  over 
land  and  land  carriages.  The  power  it  possesses 
as  to  ships  or  vessels,  is  only  in  so  far  as  they  are- 
instruments  of  foreign  commerce,  or  of  that  be- 
tween the  different  states;  but  in  so  far  *as  [*95 
the  employment  of  a  ship  or  vessel  in  navigat- 
ing the  waters  of  any  state  or  states,  has  no 
connection  with  the  commerce  which  Congress 
has  power  to  r^j^late;  neither  that  employ- 
ment, nor  its  regulation  or  prohibition,  falls 
within  the  purview  of  the  federal  constitution. 
It  could  not,  I  think,  be  seriously  contended 
that  Congress  can  regulate  the  carrying  of  pas- 
sengers from  any  part  of  the  Union,  who  are 
traveling  to  Ballston,  Saratoga,  or  any  other 
place,  for  health  or  pleasure;  and  even  if  the 
object  of  their  passing  were  to  trade,  that  would 

4.—D9  Lorio  V.  Bolt.  2  Gains.  Rep.  308. 
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not  legalize  the  interference  of  CongreSB  aa  to 
the  mode  of  their  conveyance  from  place  to 
place.  That  naturally  falls  within  the  sphere 
of  state  l^slation;  and  we  must  keep  in  mem- 
ory the  rule  of  construction  laid  down  by 
Ju<^  Tudcer,  and  already  cited,  "that  the 
powers  delected  to  the  federal  government 
are,  in  all  cases,  to  receive  the  most  strict  con- 
struction that  the  instrument  will  bear,  where 
the  rights  of  a  state  or  of  the  people,  either  col- 
lectively or  individually,  may  be  drawn  in  ques- 
tion." Those  who  contend  that  navigating  by 
steamboats  between  different  states,  falls  with- 
in the  powers  of  Congress,  must  admit  that  it 
would  have  the  power  to  prohibit  the  carrying 
of  goods,  wares  or  merchandise  in  a  steamboat 
from  any  foreign  place,  or  different  state,  to 
another.  Now,  would  Congress  have  the  power 
to  prohibit  the  carrying  of  passengers  in  steam- 
boats from  Norfolk  or  Elizabethtown  Point  to 
New  York?  Certainly  such  a  power  could  not 
96*]  be  contended  for;  and  why  nbtf  *only  be- 
cause the  powers  of  Congress  nave  nothing  to 
say  to  the  carrying  of  passengers. 

It  may  be  urged  against  this  train  of  reason- 
ing, that  Congress  has  actually  legislated  on  the 
subject  of  passengers.  But  the  act  of  the  2d  of 
March,  1819,  regulating  passenger  ships  and 
vassels,  the  fact  is  admitted;  but  though  the 
humane  motives  which  suggested  the  law  and 
its  provisions  are  laudable,  its  constitutionality 
may  well  be  doubted.  If  Congress  has  the 
power  to  regulate  the  conveyance  of  mere 
passengers,  coming  by  water  from  foreign  coun- 
tries, it  has  an  equal  power  to  regulate  tho^e 
coming  by  land,  or  passing  from  one  state  to 
another.  If  that  law  be  constitutional,  or  if  a 
steamboat,  only  employed  in  carrying  passen- 
gers between  New  Jersey  and  New  York,  can 
come  within  tiie  jurisdiction  of  Ctmgress,  it 
must  necessarily  follow  that  Congress  has  a 
right  (and,  indeed,  according  to  the  doctrine  of 
our  adversaries,  is  exdusively  authoriiced)  to 

1. — In  those  States,  let,  as  to  ferries  and  briages : 
Id  the  laws  of  New  York  (3d  vol.  Webster's  ed.  p 
321),  an  act  pnssed  lOtb  Uarch,  1803,  grants  to 
John  Ransom  the  exclusive  right,  for  ten  years,  to 
keep  a  ferry  across  Lake  Champlain,  from  his  land- 
ing, at  Cumberland  Head,  to  Grand  Isle,  In  Ver- 
mont, with  a  prohibition  and  penalty  against  any 
other  person's  keeplni;  a  ferry,  or  transporting  any 
persons,  goods  or  chattels,  for  hire  or  pay,  across 
the  lake,  between  the  point  of  Cumlwrland  Head 
and  the  north  point,  called  Gravelly  Point,  on  said 
CumlMrland  llend.  An  act  passed  May  ISth,  ISH) 
(6tb  vol.  Websters  &  Skinner's  ed.  p.  16),  maket 
the  same  grant  for  ten  years  more,  with  the  same 
prohibition  and  penalties,  to  Russel  Itensoo.  An 
act  passed  May  26th,  1812  (Id.  .^04).  grants,  in  the 
same  way,  to  Peter  Deall,  and  his  aBslgps.  to  keep 
a  ferry  across  Lake  Chsmplain.  from  Tlconderoga 
to  the  town  of  Shoreham,  in  Vermont,  for  sixteen 
years,  with  a  like  prohibition  end  penalties  for  car- 
rying, etc.,  from  any  place  on  the  west  shore,  with- 
in half  a  mile  north  or  south  of  Deall's  dwelling- 
bouse.  An  act,  passed  March  28th.  1805  (4tb  Vol., 
same  ed.  66).  gives  to  David  Mayo  the  same  right, 
from  his  landlnc,  In  the  said  town  of  Chnmplaln.  to 
windmill  Polnt7  in  Vermont,  for  ten  years,  with  a 
like  prohibition  and  penalty.  An  act  passed  Feb- 
ruary 20th.  1807  (5tb  vol.  same  ed.  p.  11),  gives  to 
Peter  Steenberg  Ihe  same  right  to  keep,  etc.,  a  ferry 
between  the  south-woBt  point  of  Cartton  Island  and 
the  outlet  of  Lake  Ontario  (the  high  road  to  Cana- 
da), with  the  same  prohibition  and  penalty. 

ni  Georgia,  by  an  act  of  the  14th  December,  1609, 
an  exclusive  rlRht  Is  given  to  Joseph  Hill,  etc.,  for 
one  hundred  years,  to  erect  three  toll-bridges  across 
the  Savannah  and  Its  branches  (dividing  South 
Carolina  and  Oeorgin),  a  little  above  tlie  dty  of  Sa- 
vannah, on  the  road  between  It  and  Charleston; 
49 


reflate  the  number  of  passengers  to  be  re- 
ceived into  every  ordinary  stage-coach,  though  it 
does  not  carry  the  mail,  and  the  size,  shape,  des- 
cription and  Itind  of  diligence,  and  the  kind  and 
number  of  horses,  to  be  employed  in  conveying 
passengers  between  New  Brunswick  and  Maine, 
Vermont  and  New  York,  and  through  the  state 
of  New  Jersey,  between  New  York  and  Philadel- 
phia. If  this  legislation  falls  under  the  power 
to  r^ulate  commerce,  and  that  power  is  exclu- 
sive, it  must  be  contended  that  none  of  the 
states  in  which  these  diligences  may  travel, 
have  a  right  to  pass  any  law  respecting  them. 
Neither  this  Court,  nor  the  people  of  tue 
"United  States,  are,  probably,  prepared  [_*97 
for  the  assertion  of  that  claim.  The  states 
have  always  legislated  on  a  different  principle, 
whether  the  conveyance  of  passengers  was  to  be 
by  land  or  water.  Every  state  has  probably 
made  numerous  provisions  on  this  subject ; 
but  want  of  time  and  opportunity  has  confined 
research  to  the  statutes  of  New  York  and  Geor- 
gia.^ 

*It  is,  however,  contended,  that  the 
power  of  regulating  commerce  is  concurrent. 
This  position,  indeed,  is  by  no  means  univer- 
sally acceded  'to.  Judge  Tucker,  in  his 
edition  of  Blackstone,*  ranks  among  the  powers 
exclusively  granted  to  the  federal  government, 
the  power  to  r^ulate  *commerce,  etc.,  [*10O 
the  commerce  between  the  individuals  of  the 
same  state  being  reserved  to  the  state  govern- 
ments. And  he  repeats  the  doctrine,*  on  the 
very  untenable  ground  that  the  regulation  of 
commerce  is  not  susceptible  of  a  concurrent- 
exercise;  a  doctrine  which  a  review  of  stato 
laws  will  show  to  be  contrary  to  fact  and  ex- 
perience. The  opposite  doctrine  is  strongly- 
supported  by  Kent,  Ch.  J.,  in  Livingston  v.  Van 
Ingen,*  as  the  only  safe  and  practicable  rule- 


2.— Vol.  I.  part  1,  App.  D.  p.  180. 
8. — p.  80». 

4.-9  Johns.  Bep.  5T7.  678. 

and  it  prohibits  any  person's  erecting  a  toli-bridKe- 
across  the  said  river  Savannah,  up  or  down  It,  with- 
in five  miles  of  the  city.  An  act  of  Deceml>er  Gth, 
1813,  autborlzed  John  Hill  to  establish  a  ferry  from 
Savannah  to  Proctor's  Point,  till  he  has  built  bis 
bridges.  An  act  of  inth  of  December,  18U0,  gives  to 
William  Garrltt  and  Le  Itoy  Hammond  a  right  to 
make  a  toIl-brldt!e,  and  exact  toll,  across  tbe  Sa- 
vannah River,  from  a  place  on  the  Georgia  side, 
opposite  Campbletown :  and  to  Walter  Leigh  au^ 
EcTward  Roweil  a  similar  bridge,  etc.,  over  the  Sa- 
vannah River,  at  Augusta.  An  act  of  Decembt^i- 
5th,  1800,  gives  to  commissioners  the  right  to  estab- 
lish e  ferry  over  the  river  Savannah,  at  Augusta  : 
the  tolls  to  be  for  tbe  benefit  of  the  academy  or 
Richmond  countr :  which,  perhaps,  the  appellant'^ 
counsel  may  think  at  variance  with  bis  posltloa, 
that  no  state  has  a  right  to  derive  revenue  by 
tolls  on  the  trade  or  Intercourse  between  two- 
States. 

Tbe  same  law  prohibits  any  other  ferry  or  bridge- 
between  William's  ferry,  opposite  Fort  Moore's  bUifr 
and  Ray's  ferry,  opposite  Campbelltown.  An  act 
of  eth  of  December,  1813,  gives  a  ferry  across  the- 
Savannab,  to  Ezeklei  Dubxe ;  and  another  Is  given 
to  Zacbariab  Bowman  and  Daniel  Tucker.  An  act. 
passed  9th  of  November.  1814,  on  the  express- 
ground  of  facilitating  Intercourse  with  South  Caro- 
lina, gives  to  Jobs  M'Klnne  and  Henry  Sbulti,  for 
twenty  years,  an  exclusive  right  to  a  toll  bridge 
over  the  SsTannah,  from  Augusta,  or  within  four- 
miles  thereof:  and  prohibits  the  establishing  of  any 
other  toll-bridge  over  the  Savannah,  from  Augusta., 
or  within  four  miles  above  or  below  the  citv. 

2.  As  to  stages.  In  the  laws  of  New  \ork,  an 
act.  passed  March  SOtb,  1788  (4th  vol.  Lorlng  8c 
Andrews  ed.  SAW),  grants  to  Alexander  J.  Turner 
and  Adonljan  Skinner,  an  exclusive  right  for  five- 
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of  eondnct,  and  the  trn«  confltitutional  rule, 
■rising  from  the  federal  system.  And  it  la  tbs 
lOl'j  only  safe  *and  practicable  rule;  it  is  one 
wUch  Um  extent  of  out  territory  irould  indi- 
cate, even  If  the  goremment  were  despotic.  In 
China,  the  mandarins  of  provinces  must  be  in- 
trusted with  some  subordinate  authority,  to 
make  commercial  regulations  adapted  to  local 
circumstances.  With  us,  the  peculiar  nature 
and  principles  of  our  free  and  federative  gov- 
ernment, make  the  existence  of  such  sobordi- 
nat«  legislatiou  more  prudent  and  politic.  There 
must  M,  even  in  respect  to  for^gn  oommerce, 
local  intereati  and  details,  which  cannot  well 
be  presented  to  the  view  of  Congress,  and  can 
at  least,  better  provided  for  by  the  state 
l^slatures,  emanating  from  the  very  people  to 
whom  they  relate.  This  must  have  been  per- 
eeived  by  the  framers  of  the  ccuiBtitution,  and 
they  must  have  felt  the  difficulty  of  desigi^ting 
the  limits  of  what  ought  to  be  permitted  to 
atate  authority.  They  did  not,  therefore,  at- 
tempt the  limitation,  except  in  some  plain 
eases  which  they  marked  by  restrictions  and 
prohibitions;  hut  they  guarded  against  any 
practical  abuse  of  the  permission,  by  securing 
to  Congress  the  paramount  and  controlling 
power  over  the  whole  matter.  This  view  of  the 
subject  is  exceedingly  strengthened,  when  we 
etMtemplate  the  probable  future  increase  and 
extent  of  this  eonfederacy.  The  thirteen  orig- 
inal states  were  a  band  of  brothers,  who  suf- 
ared,  fought,  bled  and  triumphed  together;  they 
might,  perhaps,  have  safely  confided  each  his 
•eparate  interest  to  the  general  will ;  but  if  ever 
the  day  should  come,  when  representatives 
from  b^ond  the  Rocky  Mountains  shall  sit  in 
102*]  this  capitol;  *if  ever  a  numerous  and 
inland  delegation  shall  wield  the  exclusive 
power  of  nuking  regulations  for  our  foreign 
commerce,  witiiout  community  of  interest  or 
knowledge  of  our  local  circumstances,  the  Un- 
ion will  not  stand;  it  cannot  stand;  it  cannot 


be  the  ordinance  of  Qod  or  nature  that  it  should 
stand.  It  has  been  said  by  very  high  authority, 
that  the  power  of  Congress  to  r^ulate  com- 
merce "sweeps  away  Ae  whole  subject-mat* 
ter."  If  so,  it  makes  a  wredc  of  state  legisla- 
tion, leaving  only  a  few  standing  ruins  that 
mark  the  extent  of  the  desolation.  The  posi- 
tion, however,  is  not  correct.  A  power  of  r^u- 
lating  commerce  is  impliedly  adcnowledged  to 
be  in  the  states,  by  the  lOth  section  of  the  1st 
article;  for  that  section  makes  specific  limita- 
tions on  its  exercise  by  tixem,  which  would  he 
unnecessary,  if  the  power  were  not  possessed 
by  them;  and  tacitly  admits  (what  is  true  as  to 
all  the  state  powers)  that  it  is  possessed  in  all 
other  matters  not  expressly  restrained.  Con- 
gress can  lay  no  tax  or  duty  on  any  articles  ex- 
ported from  any  state.  If  the  word  exports 
were  not  in  the  lOth  section,  what  would  be 
the  consequence  T  that  the  states,  and  they  only, 
could  lay  duties  on  exports;  and  as  it  is, 
what  is  the  construction  t  that,  although  Con- 
gress can,  under  no  circumstances,  impose  a 
duty  on  exports,  any  state  can,  with  the  con- 
sent of  Congress,  to  any  amount;  and  without 
asking  the  consent  of  Congress,  to  an  amount 
and  extent  necessary  for  executing  its  inspection 
laws;  possessing,  in  that  respect,  a  power  of 
regulating  external  oommerce,  which  is  directly 
withheld  from  Congress.  And  *from  [*i03 
whence  is  derived  the  power  to  make  inspection 
lavrs,  but  fnmi  the  existing  and  more  extensive 
right  of  making  laws  to  r^ulate  commerce  t  It 
seems,  also,  that  the  9th  section  of  the  same 
article,  paragraph  1,  in  like  manner  admits  the 
power  to  be  in  the  states.  The  importation  of 
■slaves  is,  and  has  always  been,  considered  as  a 
branch  of  commerce^  and  it  is  in  that  point  of 
view  only  that  Congress  has  authority  to  legis- 
late on  the  subject.  When,  thetl,  that  para- 
graph speaks  of  any  of  the  states  thinking  prop- 
er to  allow  that  importation,  it  surely  a^ite 
in  them  a  right  to  permit  or  prohibit;  and  thus 


Tears,  of  nmnlnr  stages  between  LsDslDebursb  and 
tbe  town  of  Hampton,  la  the  countj  of  Washington 

iL  e..  to  Vermont,  or  tbe  road  tbroosb  It  to  Cana- 
An  act  passed  February  26th.  1803  (8d  vol. 
Webster's  ed.  p.  322).  Krants  to  T.  Donally  and 
otbers.  the  exclusive  rlxht,  for  seven  years,  of  tbe 
same  kind,  from  tbe  citj  of  Albsn/  to  tbe  nortb 
bODOdarjr  line  of  the  state  of  New  Jeraey.  Ad  act 
passed  April  6tb.  1807  (Btb  vol.  Welter's  A  Skin- 
ner's ed.  p.  186),  grants  to  John  Metcalf  tbe  exclu- 
sive right,  for  seven  years,  of  ruQDlng  Btagewasons 
between  the  village  of  Canandalgua  and  the  village 
of  Buffalo  (1.  e.,  the  road  by  Lake  Brie  to  Pennsyl- 
vanla.  Ohio  and  MicbiKan). 

In  Oeorgla.  an  act  of  November  26tb,  1802,  gives 
to  Natbaniel  TwlDlntc,  Ac.  for  ten  years,  tbe  sole 
and  exclusive  rlgbt  of  running  a  line  of  stage-csr- 
rtages  between  tbe  city  of  Savannah  and  town  of 
St.  Mary's  (on  the  borders  of  Plorlda).  Section  two 
gives  to  blin  an  exclusive  right  of  conveying  pas- 
•engers  and  their  baggage,  by  water,  between  Da- 
rlen  and  St.  Marys  (a  coasting  trade  between  two 
porta  of  entry.  If  carrying  passengers  be  a  branch 
of  trade),  till  a  poat-roadls  established.  An  act  of 
December  7th.  1812,  gives  to  William  Dunham  the 
rlaht  of  running  stage-carriages  as  above.  Add  to 
these,  the  dedalon  of  Perrlns  v.  Bikes,  In  1802 
(IMr  Coan.  Bm.  In  Err.,  p.  19),  that  a  grant  by 
the  General  Assembly,  of  an  exclusive  privilege  to 
earrr  passengera  by  tbe  stage,  on  the  post-road 
leading  to  Boston,  as  far  as  the  Hassacbuaetts  line, 
was  valid,  which  may  be  added  as  another  legal  de- 
cision on  tbe  constitutionality  of  those  laws.  In- 
deed, as  to  the  regulation  of  passengers  arriving  in 
■faipB  from  foreljco  parts,  some  of  the  states  have 
exercised,  at  least,  a  eoncarrent  power.  Of  that 
kind  Is  the  act  of  tte  state  of  New  York  (2  N.  R,  L. 
440).  and  New  Jersey  has  passed  a  similar  biw  on 
•  li.  ed. 


lOth  of  Pebruarv,  1819.  Justice's  ed.  N.  J.  Laws, 
G55.  So  also  in  MassBcbusetts  (2  Mass.  Laws. 
629),  by  an  act  of  February,  1794,  masters  of  ves- 
sels coming  from  abroad,  are  required  to  report  pas* 
seugers,  etc.  And  in  Delaware  (2  Laws  of  Del.  ed. 
1797,  by  S.  &  J.  AdBins.  c.  134,  p.  1354),  an  act 
to  prevent  InfectiouH  dlaeases,  passed  24tb  of  Janu- 
ary, 1797,  sec.  5,  enacts  that  no  master,  etc.,  of  any 
ship  bound  to  any  port  of  that  state,  shall  bring  or 
import  any  greater  number  of  passengers  and  serv- 
ants than  shall  be  well  provided  and  supplied  wlUi 
good  and  wholesome  meat,  driok.  and  other  neces- 
saries, particularly  vinegar,  as  well  to  wash  and 
cleanse  the  vessel,  as  for  the  use  of  the  persons  on 
board,  during  the  voyage ;  and  It  directs  the  size  of 
each  berth,  etc. ;  and  that  If  any  msster  shall  of- 
fend, etc.,  he  shall  forfeit  $600  for  every  such  of- 
fense. Sec.  7  enacts  that  eve^  master,  etc.,  shall 
pay  to  tbe  physician  who  boards  his  ship,  six  eenta 
tor  every  person  be  shall  Import  or  land  In  that 
state,  wnlch  he  is  thereby  authorized  to  recover 
from  such  passengers  and  servants  respectively ; 
and  tbe  physician  shall  pay  over  the  moneys  so  re- 
ceived to  the  treasurer  of  the  trustees  of  the  poor 
In  his  county.  Here  Is  another  Instance  Inconsls- 
teut  with  the  position  of  the  appellant's  counsel  (If 
carrying  passengers  be  trading),  that  a  state  has 
no  right  to  raise  a  tax  or  revenue  by  foreign  trade. 
By  another  act  of  that  state,  passed  February  3d, 
1802,  the  master  or  owner  la  required  to  give 
bond  that  the  person  so  Imported  and  landed  shall 
not  become  chargeable.  If  the  regulation  of  pas- 
sengers belong  to  commerce,  and  that  exclusive- 
ly (as  it  must.  If  the  power  to  regulate  commerce 
be  exclusive),  by  what  authority  can  a  state  court 
issue  a  ne  exeat  against  a  trader  or  merchant  about 
to  leave  the  state  I 
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to  l^islate  on  what  ia  undoubtedly  a  branch  of 
commerce  with  foreign  nations,  or  among  the 
aeveral  states. 

Indeed,  it  seems  nuceptible  of  dononatration 
that  Congress  did  not  intend  to  ask,  nor  the 
states  to  give  to  that  body,  the  exclusive  power 
of  r^ulating  foreign  commerce,  or  that  between 
the  states.  In  Colvin's  edition  of  the  laws  of 
the  United  States,'  we  find  the  proceedings  which 
led  to  the  formation  of  the  general  convention. 
The  appellant's  counsel  has  selected,  as  one  of 
these,  the  representation  from  New  JeraeVj  to 
be  found  in  pages  22,  23,  art.  2d.  But  that  ean 
scarcely  be  said  to  have  led  to  the  convention. 
It  was  made  in  1778,  during  the  revolutionary 
war,  and  to  meet  objectionable  parts  of  the  old 
articles  of  confederation.  At  any  rate,  it  appears 
from  page  25,  that  the  proposed  alterations  were 
rejected  in  Congress.  In  1781,*  Mr.  Wither- 
104']  spoon  'proposed  in  Congress  a  modified 
change  of  the  power  of  regulating  c(»imerce, 
which  was  also  n^atived.  None  of  the  other 
states  made  any  proposition  similar  to  that 
from  New  Jersey,  in  1778,  The  following, 
more  netrly  approaching  the  time  of  the  con- 
vention, better  shows  the  extent  of  what  Con- 
gress asked,  and  the  states  appeared  willing  to 
concede:*  "In  Congress,  Wednesday,  July 
13th,  1785.  The  committee,  consisting  of  Mr. 
Monroe,  Mr.  Spaight,  Mr.  Houston,  Mr.  John- 
son and  Mr.  King,  to  whom  was  referred  the 
motion  of  Mr.  Monroe,  submit  the  following  re- 
port: 'That  the  lat  paragraph  of  the  9tb  of  the 
articles  of  oonfederation,  be  altered,  so  as  to 
read  thus,  viz.:  The  United  States  in  Congress 
assembled,  shall  have  the  sole  and  exclusive 
right  and  power  of  determining  on  peace  or 
war,  except  in  cases  mentioned  in  the  6th  arti- 
cle; of  sending  and  receiving  ambassadors;  en- 
tering into  treaties  and  alliances;  of  r^ulating 
tile  trade  of  fhe  states,  as  wdl  with  foreign  na- 
tima  as  with  each  otiier;  and  of  laying  such 
imposts  and  duties  upon  imports  and  exports, 
as  may  be  necessary  for  the  purpose.  Provided, 
that  the  citizens  of  the  states  shall,  in  no  in- 
stance, be  subjected  to  pay  higher  imposts  or 
duties  than  those  imposed  on  the  subjects  of 
foreign  powers.  Provided,  also,  that  the  legis- 
lative power  of  the  several  states  shall  not  be 
restrained  from  prohibiting  the  importation  or 
exportation  of  any  species  of  goods  or  commo* 
dities  whatsoever.' "  Thia  ia  vmat  the  Congress 
lOS*]  'itself  asked  for  and  required.  The 
state  of  Virginia  was  among  the  first  to  meet 
its  views;  and  Mr.  Madison,  is  the  l^islature 
of  that  state,  proposed  a  resolution,  which  will 
be  found  in  the  same  book,*  as  follows : 

"Vi^nia,  to  wit,  in  the  House  of  Delegates, 
Wednesday,  November  30th,  1785.'* 

[Mr.  Madison's  resolution  for  empowering 
Congress  to  regulate  trade.] 

"Mr.  Alexander  White  reported,  according 
to  order,  a  resolution  agreed  to  by  the  commit- 
tee of  the  whole  House,  on  Monday  last,  re- 
specting commerce,"  etc, 

"Whereas,  the  relative  situation  of  the  Unit- 
ed States  has  been  found,  on  trial,  to  require 
uniformity  in  their  commercial  regulations,  as 
the  only  effectual  policy  for  obtainii^  in  the 

1.  — 1st  vol. 

2.  — lb.  p.  28. 

8.— 1  L.  U.  8.  p.  49,  60L 
4.— p.  63. 
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ports  of  foreign  nations,  a  stipulation  of  privi< 
leges  reciprocal  to  those  enjoyed  by  the  sub- 
jects of  such  nations  in  the  ports  of  the  United 
States;  for  preventing  animosities,  which  can- 
not fail  to  arise  among  the  several  states,  from 
the  interference  of  partial  and  separate  regula- 
tions; and  whereas,  such  uniformity  can  be 
best  concerted  and  carried  into  effect  by  the 
federal  councils,  which,  having  been  instituted 
for  the  purpose  of  managing  the  interests  of  the 
states,  in  cases  which  cannot  so  well  be  provid- 
ed for  by  measures  individually  pursued,  ought 
to  be  invested  with  authority  in  this  case,  as 
being  within  the  reason  and  policy  of  their  ^- 
stitution; 

'"Resolved,  That  it  ta  the  opinion  of  [*106 
this  committee  that  the  del^ates  representing 
this  commonwealth  in  Congress,  be  mstructed 
to  propose  in  Congress  a  recommendation  to  the 
states  in  the  Union,  to  authorize  that  assembly 
to  regulate  their  trade  on  the  following  princi- 
ples, and  under  the  following  qualifications: 
(let)  Giving  power  to  Congress  to  prohibit  for- 
eign vessels  from  entering  any  port,  or  to  im- 
pose duties  on  them  and  their  cargoes ;  such  du- 
ties to  be  uniform,  and  carried  into  the  treasury 
of  the  state.  (2d)  That  no  state  be  at  liberty 
to  impose  duties  on  any  goods,  wares,  or  mer- 
chandise imported,  by  land  or  by  water,  from 
any  other  state;  but  may  altogether  prohibit 
the  importation  from  any  state,  of  any  particu- 
lar species  or  description  of  goods,  warea  or 
merchandise,  of  which  the  importation  la,  at 
the  same  time,  prohibited  from  all  other  places 
whatsoever."  In  each  of  those  proceedings,  it 
was  clearly  contemplated  that  the  individual 
states  should  at  least  retain  the  power  of  abso- 
lutely prohibiting  the  importation  of  any  arti- 
cle they  thought  fit,  within  their  own  respec- 
tive limita.  How  far  was  this  intention  attboe- 
quently  departed  fnnnt  Where  la  the  power  of 
prohibiting  the  exportation  or  imporuition  of 
any  article  taken  from  the  states  by  the  eooati* 
tutiont  They  are  indeed  qualifiedly  restrained 
from  laying  imptAts  or  duties  on  exports  or 
imports,  but  not  from  entirely  prohibiting  their 
exportaticm  or  importation;  and  they  are  also 
restrained  from  laying  any  duty  on. tonnage; 
and  it  is,  perhaps,  the  fair  construction  of  tho 
instrument,  that  even  their  prohibitory  l^sla- 
tion  is  under  'the  control  of  Congress,  [*10T 
as  having  the  paramount  authority  to  r^ulate 
commerce,  but  valid  until  Congress  shall  have 
made  regulations  inconsistent  with  their  laws. 
A  review  of  some  of  the  laws  of  different  states 
will  show  that  they  have  always  exercised  the 
power  of  making  very  material  regulations  re- 
specting commerce.  This  review  must  be 
abridg^ ;  but  it  ia  of  extreme  importance,  and 
if  it  were  possible  to  spread  out  in  detail  the 
immense  mass  of  state  laws  regulating  and 
affecting  foreign  commerce,  and  that  among  the 
states,  it  would  be  conclusively  seen  that  they 
have  always  eonsidered  themselves  as  possess- 
ing, and  have,  accordingly,  exercised  a  concur- 
rent power  over  both  those  branches  of  trade; 
and  tnat  the  power  of  Congress  cannot  be  de- 
cided to  be  exclusive,  without  declaring  to  be 
unconstitutional  an  appalling  body  of  state 
lcsislaU<»i. 

To  begin  with  the  laws  respecting  slaves.  The 
appellant's  counsel  has  questioned  their  consti- 
tutionality, and  called  them  of  doubtful  author- 
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ity.  That  expression  showed  he  felt  their  ap- 
plication and  important  bearing,  if  their  consti- 
tutionality be  a^unitted;  and  it  has  never  before 
been  called  in  quesUon.  The  constitution  most 
dearlj  admits  the  right  of  the  states  to  l^s- 
late  on  this  subject,  not  merely  till  1808,  but  al- 
wajs,  unless  Congress  should  prohibit  the 
trade;  and  yet,  as  lias  been  already  suggested, 
slaves  are  treated  in  that  very  paragraph  itself 
■as  an  article  of  commerce  or  trade.  Gonsress, 
ren<mneing  for  a  time  the  paramount  right  to 

{irohibit  uieir  importation,  claims  the  right  to 
ay  a  tax  or  duty  on  it.  So,  also;  they  are  treat- 
108*]  ed  *as  an  article  of  eonunerce  in  the 
laws  of  Congress;  for  it  is  only  under  the  pow- 
•er  to  r^;ulate  foreign  commerce,  that,  before 
1808,  they  could  forbid  and  make  penal  the 
trade  our  citizens  to  foreign  nations,  and 
-since  1808,  prohibit  it  entirely.  In  this  point 
of  view  it  was  also  considered,  and  the  right  of 
-the  states  to  prohibit  it  asserted,  in  the  debates 
of  the  Virginia  convention.  On  this  article,  Mr. 
George  Mason  observed:  "Should  the  govern- 
ment be  amended,  still  this  detestable  kind  of 
commerce  cannot  be  discontinued  till  after  the 
<«Kptimtion  of  twenty  years."  To  which  Mr. 
Madison,  in  reply,  says:*  "We  are  not  in  a 
-worse  situation  than  before.  That  traffic  is 
prohibited  by  our  laws,  and  we  may  continue 
-the  prohibition.  The  TTnion,  in  genera!,  is  not  in 
A  worse  situation.  Under  the  articles  of  the 
•confederation  it  might  be  continued  forever." 


And  again:*  "As  to  the  restriction  in  the 
clause  under  consideration,  it  was  a  restraint 
on  the  exercise  of  a  power  expressly  delisted 
to  Coi^ress,  namely,  that  of  rcKufating  com- 
merce with  foreign  nations."  Mr.  George  Nichol- 
as also,  alluding  to  both  objections,  says:*  "Vir- 
ginia might  continue  the  prohibition  of  such  im- 
portation during  the  intermediate  period."  And 
to  obviate  ihe  objection  that  the  restriction 
of  Congress  was  a  proof  that  they  would  have 
power  not  'given  to  them,  he  remarked,  [•J09 
"that  they  would  only  have  had  a  general  su- 
perintcoulency  of  trade,  if  the  restriction  had  not 
been  inserted.  But  the  southern  states  insisted 
on  this  exception  to  that  general  superinten- 
dency  for  twenty  years.  It  could  not,  there- 
fore, have  been  a  power  by  implication,  as  the 
restriction  was  an  exception  to  a  delegated  pow- 
er." And  finally,  Governor  Randolph  says:' 
"The  power  respecting  the  importation  of  ne- 
groes is  an  exception  from  the  power  given  to 
Congress  to  regulate  commerce."  The  same  doc- 
trine is  also  maintained  in  the  Federalist.*  Let 
us,  then,  see  the  laws  that  have  been  made  by 
some  of  the  different  states  respeetflig  this 
branch  of  trade.* 

'Indeed,  Congress  itself  has  recog-  [*110 
nized  and  acted  on  the  power  of  the  states  to 
prohibit  this  trade.  The  oonstitntion  restrained 
Congress  (as  *haB  been  already  sees) 
from  prohibiting  the  importation  of  negroes, 
etc.,  before  1808.  But  in  1803  it  passed  "an 
act  to  prevent  the  importati<m  *of  cer-  [*119 


1.  — p.  321. 

2.  — p.  S22. 
8.— p.  323. 
4v— p.  324. 
S.— p.  330. 
C—No.  42. 

7. — ^New  York,  as  well  ns  many  other  atatea,  pro- 
ItlUtCd  the  ImportatloD  SDd  exportation  of  nlavei 
b^ore  the  adoption  of  tbe  constitution.  The  flrst 
law  was  passfd  In  February,  1788  (2  Grecnloaf, 
85) ;  It  prohibits  tbe  selling  of  an  imported  slave. 
«Bd  the  barinff  of  a  slave  with  intent  to  export 
bin;  and  subsequent  laws  have  confirmed  and  In- 
crease tbe  prohibition  of  exportlnit  and  Imiiortlns 
slaves.  It  may  be  proper  here  to  observe,  as  nppir 
cable  to  this,  as  well  as  to  mnaj  otber  laws  of  the 
States  respecting  commerce,  that  If.  after  tbe  adop- 
-tko  of  tbe  constitution,  tbe  Individual  states  had 
•Mt  a  risfat  to  make  them,  they,  sud  all  other  pre- 
▼loaslr  made  similar  laws,  would,  by  force  of  that 
4llM|UJillflcatlon,  have  become  inoperative. 

In  1792.  the  state  of  Virginia  passed  a  law  pro- 
Ubltlns  tbe  Importation  or  selling  of  Imported 
•laves.  1  Pleasants  ft  Pace's  ed.  o.  186,  sec.  13. 
In  Delaware  (Laws  of  Del.  ed.  of  1797,  tw  8.  ft  J. 
Adams;  p.  942>,  an  act  passed  February  Sd.  1789. 
-enacts  that  If  any  owner,  master,  etc.,  shall  fit  out, 
equip,  man  or  otherwise  prepare  any  ship  or  ves- 
«w.  within  any  port  or  place  In  that  state,  or  shall 
cause  any  vessel  to  sail  from  any  port  or  place 
-iB  that  state  for  the  purpose  of  carrying  on  a  trade 
-or  traffic  In  slaves,  to,  or  from,  or  between  Europe, 
Asia,  Africa  or  America,  or  any  places  or  conn- 
tries  whatsoever,  or  of  transporting  slaves  to  or 
from  one  port  or  place  to  another.  In  any  part  of 
the  world,  such  ship,  etc.,  her  tackle,  etc.,  flhall  be 
forfeited  to  the  state,  and  shall  be  liable  to  be 
wIxmI  and  orosecuted  by  any  officer  of  the  caetoms, 
t»v  Information,  etc.  And.  moreover,  every  person  so 
flMng  ont,  etc.,  shall  severally  forfeit  and  pay  the 
■am  of  £500,  one-half  to  the  use  of  the  state,  the 
-other  half  to  the  Informer.  It  further  enacts  that 
If  any  person  shall  export,  or  sell,  with  Intention  to 
export  or  carry  out  for  sale,  any  negro  or  mulatto 
fliave.  from  that  state  to  Mairland,  Virginia,  either 
-of  tbe  Carollnas.  Georgia  or  the  West  Indies,  wlth- 
'ttat  ilceose  or  permit  of  five  Justices,  etc.,  he  shall 
ps^.  for  every  slave  so  exported  £100.  and  for  every 
attempt  so  to  do,  £20,  one-half  to  the  use  of  the 
-atats,  and  ens-halt  to  the  Informer.  Here  Is  a 
(Stats  law  minutely  centiollloc  a  IvancA  of  forrign 
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trade,  and  of  that  between  the  states,  and  opera- 
ting explicitly  by  the  officers  of  the  customs.  It 
was  passed.  Indeed,  a  few  weeks  before  the  present 
constitution  went  Into  operation,  but  long  after  It 
had  been  accepted  by  Delaware ;  at  all  events.  It  Is 
referred  to,  and  conflrmed,  by  an  act  passed  June 
24th,  1793  (c.  22,  p.  1094).  requiring  bsU  as  to 
those  offenses. 

In  Pennsylvania  (Bloren's  ed.  vot  2,  u.  448),  an 
act  was  passed.  Harcb,  1788,  also  prohibiting  the 
trade;  but,  before  examining  It,  let  it  be  remem- 
bered that  the  first  law  Connns  passed  on  that 
subject  was  in  1704,  and  that  Tennsylvanla  had  ac- 
cepted the  cwistitutlon  In  December,  1787,  which, 
at  the  time  of  passing  this  act.  she  had  recently 
studied  and  discussed.  Ber  legislation,  then,  was 
not  founded  on.  and  did  not  rely  on,  any  law  of 
Congress  In  pari  materia.  She  not  only  prohibited 
the  exportation  and  importation  of  slaves,  but,  by 
sec.  6,  of  that  act,  prohibits  the  building,  fitting 
out.  etc.,  of  any  vessel  for  the  slave  trade,  or  to 
sail  from  the  port  for  that  trade,  under  tbe  penalty 
of  forfeiture  of  the  vessel,  etc..  and  £1,000  by  qui 
tam.  At  that  time.  Congress  absolutely  permitted 
the  slave  trade:  but  would  not  that  law  have  been 
valid  to  prohibit  it  from  that  port? 

New  Jersey  passed  a  law  to  the  same  puriwrt.  In 
March,  1798  (Patterson's  ed.  p.  307 :  Justice's  ed. 
pp.  371,  372,  373),  when  Congress  had  only  pro- 
hibited, and  conld  only  prohibit,  the  trade  as  a  for- 
eign trade.  Sec.  12,  13,  prohibit  the  Importation  of 
slaves  for  sale.  Sec.  17,  18.  19,  prohibit  the  slave 
trade,  and  the  fitting  out  of  vessels,  for  the  pur- 
pose of  transporting  staves  from  one  place  to  an- 
other, clearly  including  from  one  State  to  another, 
which  Congress  then  could  not  do. 

Connecticut,  In  October,  1788,  after  she  and  nine 
states  had  ratified  the  constitution  (Hudson  ft 
Goodwin's  ed.  p.  626),  forbade  any  citizen  or  Inhab- 
itant of  that  state,  either  as  master,  factor,  super- 
cargo, owner  or  hirer  of  any  vessel,  directly  or  In- 
directly, to  transport,  or  boy,  or  sell,  or  receive  on 
board  his  vessel,  with  intent  to  caose  to  be  trsns- 
ported  or  Imported,  any  of  the  Inhabitants  of  Afri- 
ca, or  slaves,  with  qui  tam  penalties:  and  made  aK 
insurances  on  them  void.  And,  In  1702  (p.  628), 
let  It  be  still  remembered,  when  Congress  had  no 
such  power,  she  enacted  that  no  dtlsen  or  inhabi- 
tant of  that  state  should  transport  ont  of  tlie  state, 
for  the  pnrpose  of  selling  Into  any  other  state, 
country  or  kingdom,  or  buy,  or  sell,  with  intent  to 
transport  out  of  that  state,  w  should  sell.  If  trsns- 
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tain  persons  !nto  certain  states,  wbere,  by  the 
lam  tberetrf,  tbeir  importation  Is  prohibited.* 
Proceeding  upon  the  right  of  the  several  states 
to  prohibit,  and  acting  under  its  general  power 
to  Tfl^ptlate  commerce.  It  imposes  additional 
penalties  on  the  importing  or  landing  of  any  ne- 
gro, mulatto,  or  person  of  color,  etc,  in  any 
state  which,  by  law,  has  prohibited,  or  shall 
prohibit,  their  admission  or  importation.  And 
it  makes  it  the  duty  of  the  officers  of  the  cus- 
toms to  notice  and  be  governed  by  the  provi- 
sions of  the  laws  of  the  several  states  prombit- 
ing  tbeir  importation  or  admission;  and  enjoins 
it  on  them  vigilantly  to  carry  into  effect  the 
said  laws  of  such  states,  any  law  of  the  United 
States  to  the  contrary  notwithstanding.  How 
could  Congress  do  this,  if  the  power  of  pro- 
hibiting the  trade  were  not  unquestionably  pos- 
sessed by  the  states/ in  their  sovereign  capac- 
ityT 

The  quarantine  lave  further  fflustrate  our 
position.  The  appellant's  counsel  says,  these 
are  to  be  considered  merely  as  laws  of  police; 
they  are  laws  of  police,  but  they  are  also  laws 
of  commerce;  for  such  is  the  nature  of  that 
commerce,  which  we  are  told  must  be  r^fulat- 
ed  exclusively  by  Congress,  that  it  enters  into; 
and  mixes  itself  with,  almost'  all  the  concerns 
of  life.  But  surely  that  furnishes  an  argument, 
lis*]  showing  toe  necessity  'that  the  8tat«s 
should  have  a  concurrent  power  over  it.  Judge 
Tucker  considers  them  as  laws  of  commerce, 
when  he  says,*  "another  consequence  of  the 
right  of  regulating  foreign  commerce  seems  to 
be  ^e  power  of  compelling  vessels  infected 
with  any  contagious  diRease,  or  arriving  from 
places  usually  infected  with  them,  to  perform 
l^ir  quarantine.  The  laws  of  the  respective 
states  upon  this  subject,  were,  by  some  per- 
sons, supposed  to  have  been  virtually  repealed 
by  the  constitution  of  the  United  States;'*  (and 
why  must  not  that  be  the  case,  if  the  power  of 
Congress  relating  commerce  be  exclusive!) 
"but  Congress  have  manifested  a  different  in- 
terpretation of  Utat  instrument,  and  have 
passed  several  acts  for  giving  aid  and  effect 
to  the  execution  of  the  laws  of  the  several 
states  respecting  quarantine."  It  wilt  be  rec- 
ollected that  the  first  recognition  by  Congress 
of  the  quarantine  laws  was  in  1796;  and  thai 
only  directs  .the  officers  of  the  government  to 
obey  them,  but  does  not  pretend,  or  attempt, 
to  finalize  them.  And,  indeed,  it  could  not  do 
■D,  if  the  states  had  no  concurrent  power,  and 
the  r^pilation  of  commerce  was  exclusively 
delegated  to  Congressj  for  the  power  which  is 
exclusively  delegated  to  Congress  can  only  be 


exercised  by  Congress  itself,  and  cannot 
sub-delegated  t^.it.  It  is  therefore  no  reply 
the  force  of  ine  argument  drawn  from  that 
laws,  to  say  that  uey  have  been  ratified  1| 
Congress.    Another  answer  to  that  observatid 
is,  that  the  supposed  ratification  by  Congrei 
*did  not  take  place  until  1796;  and  [*llj 
that  many  of  those  laws  were  in  active  opera 
tion  several  years  befbre.    For  instance,  4 
few  out  of  many:   New  Hampshire  passed  hi 
quarantine  laws  flrsL  SWnmry  8d,  1789/  an 
again  on  tiie  29th  of  September,  1792.*  Col 
nectient  passed  hers  in  May,  179S.*   The  law 
of  Maiy&nd*  shows  the  temporary  cootiniui 
tion  of  those  laws  in  that  state,  from  17^4  ti 
178S,  from  1785  to  1792,  from  1792  to  1709 
and  so  down  to  1810;  and  the  2d  vol.*  contain) 
a  law  passed  in  November,  1793,  giving  to  thi 
Governor  the  strongest  powers  on  tl-e  subject 
The  state  of  Virginfa  passed,  26th  of  December 
1792,*  "an  act  reducing  into  one  the  severa 
acts  to  oblige  vessels  coming  from  foreif^ 
parts,  to  perform  quarantine;"  which  act  wai 
amended  on  >  the  6th  of  December,  1793,'  anc 
further  amended  on  the  19th  of  December 
1795."    Georgia  passed  her  quarantine  law 
December  17th,  1793."   Undoubtedly  those  lawi 
derive  their  efficacy  from  the  sovereign  author' 
ily  of  the  states;  and  they  expressly  restrain, 
wnd  indeed  prohibit,  the  entry  of  vessels  Intc 
part  of  the  waters  and  porte  of  the  states. 
They  are  all  so  similar,  that  one  or  two 
*may  suffice  a6  examples.    The  quar-  ["115 
antine  law  of  Georgia  (s.  1)  prohibits  the  land- 
ing of  persons  or  goods  coming  in  any  vessel 
from  an  infected  place,  without  permission 
from  the  proper  authority,  and  enacts  that  the 
said  vessel  or  boats,  and  the  persons  and  goods 
coming  and  imported  in,  or  going  on  board 
during  the  time  of  quarantine;  and  all  ships, 
vessels,  boats,  and  persons,  receiving  any  per- 
son or  goods  under  quarantine,  shall  be  subject 
to  such  orders,  rules  and  directions,  touching 

Quarantine,  as  shall  be  made  by  the  authority 
irecting  the  same.  The  law  of  Delaware, 
passed  the  24th  of  January,  1797,'*  s.  1,  pro- 
vides that  "no  master  of  a  ship  bound  to  any 
part  of  that  state,  having  on  board  any  greater 
number  of  passengers  than  forty,  or  any  nerson 
with  an  infectious  disease,  or  ooming  from  • 
sickly  port,  shall  bring  his  ship,  or  sutler  it  to 
be  brought,  nearer  than  one  mile  to  any  port 
or  place  of  landing;  nor  land  such  persons  or 
their  goods  till  he  shall  have  obtained  a  per- 
mit." The  law  of  Massachusetts,  passed  June 
22d,  1797,"  8.  6,  enacts  that  "vessels  passing  the 
castle,  in  Boston  harbor,  may  be  questioned 


ported,  etc.  In  Uassacbosetts  (1  Laws  ol  Mass., 
407,  408).  en  act  passed  March  2etb.  1788,  reclt- 
4nK  the  evils  of  tbe  African  trade,  enacts  that  no 
cltlsen  of  ^t  commonwealtii,  or  other  person  re- 
siding within  the  same,  shall,  for  himself  or  any 
other  person,  as  master,  factor,  supercareo,  owoer 
or  hirer.  In  whole  or  In  part,  of  any  vessel,  directly 
or  Indirectly,  Import  or  transport,  or  buy.  or  sell, 
or  receive  on  board  his  or  their  vessels,  with  Intent 
to  cause  to  he  Imported  or  transported,  any  ot  the 
bihaUtants  of  any  state  or  klnfcdom,  In  that  part  of 
the  world  called  Afrtra.  as  slaves,  etc.,  under  a  peo- 
albr  for  every  vessel  fitted  ont  with  such  Intent, 
ana  actually  employed,  ptf.  Doabtless,  the  laws  ot 
other  states  might  be  produced  to  tbe  same  pttrpose. 
If  the  means  of  examination  had  been  convenient ; 
those  already  cited,  however,  are  safficlent  to  show 
that  tbe  Individual  states  reiralated  the  slave  trade, 
as  a  trade,  both  with  fordan  nations  and  between 
the  states,  la  virtue  of  their  own  sovereign  an- 
50 


tborlty.  after  the  adoption  of  the  constitution :  bi^t 
before  congress  did,  and  before  they  could  do  It. 

1.  — 3  TT.  8.  L.  p.  529. 

2.  — ^Tack.  Black,  psrt  1st,  Appen.  D.  jt,  261. 
8^ — Meleber's  ed.  p.  802. 

4^-p.  804. 
6.— p.  611. 

6.  — 1  vol.  p.  270. 

7.  — p.  200. 

8.  — 1  vol.  p.  244. 

9.  — p.  313. 

10.  — p.  349. 

11.  — ^Uarbury  A  Crawford's  Dig.  p.  898. 
12^  Del.  LawK  ed.  1797.  cap.  184,  p.  18M. 
18^  Uass.  Laws,  p.  788. 
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and  detained  (s.  12) ;  that  vessels  at  any  other 
port  than  Boston  may  be  prevented  from  com- 
ing iip>  and  brought  to  ancnor  where  the  select- 
men ahall  direct  (s.  4);  empowers  the  select- 
men of  any  town,  bordering  on  either  of  the 
neigbborinf  itatee,  to  appoint  persons  to  at- 
tend at  ferries  and  other  proper  places,  bv  or 
1S«*]  over  which  passengers  'may  pass  irom 
such  infected  places,  which  persons  have  power 
to  examine,  stop  and  restrain  such  passengers 
from  traveling,  until  licensed  by  a  justice  of 
the  peace,  or  uie  selectmen}  and  a  fine  of  £100 
is  enacted  on  the  passenger  presuming  to  trav- 
el onward  (a.  5) ;  gives  power  to  seize  and  de 
tain  snapeeted  goMs  coming  from  any  other 
state."  ete.  By  an  act  of  June  20th,  17S9,  s. 
10,'  '^"V  master,  etc.,  who  shall  enter  the  har- 
bor of  Boston  after  notice  of  a  quarantine,  for 
all  vessels  coming  from  the  same  place,  etc.,  or 
who  shall  land,  or  suffer  to  be  landed,  any  pas- 
senger or  goods,  without  permission  of  the 
board  of  health,  is  subject  to  fine  and  imprison- 
ment." These  are  all  obviously  direct  regula- 
tions of  trade,  and  so  la  the  whole  of  every 
quarantine  system. 

The  reflation  of  pilots  in  sea-ports,  flows 
fran  the  power  of  regulating  external  com- 
merce. This  power,  like  that  of  making  quar- 
antine regulations,  has  hitherto  been  excluBive- 
ly  exereiied  by  the  several  states;  Congress  hav- 
ing only  made  one  law  on  the  subject,  and  that 
aeons  explicitly  to  recognize  the  concurrent 
power  of  the  states,  and  to  place  over  it  the 
true  constitutional  control.  By  the  fourth  sec- 
tion of  the  act  of  August  7th,  1789,  c.  9,»  it 
is  enacted  that  "all  pilots  in  the  bays,  inlets, 
rivers,  harbors  and  ports  of  the  United  States 
shall  continue  to  be  r^:ulated  in  conformity 
with  the  existing  laws  of  the  states,  respective- 
ly, wherein  sneh  pilots  may  be;  or  with  sneb 
117*1  laws  as  the  states  *may  respectively 
hereafter  enact  for  the  purpose,  until  further 
legislative  provision  shall  be  made  by  Con- 
gress." Now,  it  is  a  principle  which  cannot  be 
too  often  brought  into  view  or  enforced,  that 
Congress  cannot  delegate  to  state  legislatures 
the  exercise  of  powers  which  are  given  to  it 
exclusively;  and  the  very  act  of  referring  to 
those  laws  is  a  recognition  that  the  power  to 
legislate  on  the  subject  is  concurrent.* 

In  like  manner,  the  laws  regulating  light- 
honses,  buoys,  etc^  are  all  exercises  of  the  Im- 
plied powers  derived  from  that  of  regulating 
commerce.  Th^  have  hitherto  been  generally 
left  to  Congress;  but  it  does  not  follow  from 
theooe  that  they  are  occlusive.  Can  it  be 
doubted  that  any  state  has  a  right  to  establish 
a  light-house  or  buoys  at  its'  own  expense,  in 
one  of  its  harbors  T  That  a  state  hag  such  a 
power  cannot  be '  questioned,  if  it  be  shown 
that  individuals  have.  Some  time  in  1798,  a 
number  of  the  inhabitants  of  New  Bedford, 
ICassaehusetts,  raised  a  fund  by  subscripUon, 
for  bntlding  and  maintaining  a  light-house  at 
Clark's  Point,  at  the  entrance  of  the  harbor  of 
New  Bedford.  They  maintained  it,  Md  kept 
it  rc^larly  lighted  for  about  a  year;  and  the 
act  of  Congrees  admits  their  right  to  do  so. 
On  the  S9th  of  April,  1800,  Oongress  enacted 
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that  the  light-house  lately  erected  at  Clark's 
Point,  etc,  shall  and  may  be  supported  at  the 
expense  of  the  United  States,  etc.  Provided, 
that  the  property  and  jurisdiction  of  the  said 
light-house,  and  suffid^  territ<Hry  for  the  ac- 
commodation 'thereof,  shall  be  fully  ['118 
ceded  and  legally  vested  in  the  United  States. 

The  laws  of  dongress  on  this  subject,  recog- 
nize the  right  of  the  states  to  maintain  light- 
houses, if  ibey  please.  The  first  act,  passed 
August  7th,  1789,*  directs  that  their  expenses, 
after  the  16th  of  August,  1789,  shall  be  defr^ed 
out  of  the  treasury  of  the  United  States.  Pro- 
vided, nevertheless,  that  none  of  the  said 
expenses  shall  continue  to  be  so  defrayed  by 
the  United  States,  after  the  expiration  of  one 
year,  unless  such  ligbt-housee  shall,  in  the 
meantime,  be  ceded,  etc.  Few  states  did  make 
the  requisite  cession;  and  by  the  act  of  July, 
•1790,"  the  time  was  exten&d  to  the  1st  of 
July,  1791,  and  so^  from  time  to  time,  for  five 
or  six  years,  till  all  the  states  came  in;  during 
which  the  ligbt-houBea  in  several  of  the  states 
were  kept  up  by  their  authority,  without  ib» 
control  of  Congress, 

The  inspection  laws  are  very  important  regu- 
lations of  trade.  Tucker  says,  "there  seems 
to  be  one  class  of  laws,  which  respects  foreign 
commerce,  over  which  the  states  still  retain  an 
absolute  authority;  tiiose  I  mean  which  relhte 
to  the  inspection  of  their  own  produce,  for  the 
execution  of  which  they  may  even  lay  an  impost 
or  duty,  as  far  as  may  be  absolutely  necessary 
for  that  purpose.  Of  this  necessity,  it  seems 
presumable  they  are  to  be  regarded  as  the  sole 
judges."  The  extent  'and  importance  ['119 
of  this  system  of  r^ulations  does  not  strike  the 
mind  at  the  first  view;  nor  do  the  powerful  in- 
ferences it  affords,  to  show  the  eoneurrent  right 
in  tiie  states  to  relate  commerce.  Judge 
Tucker  has  very  imperfectly  stated  their  extent. 
They  do,  indeed,  relate,  in  almost  every 
state,  the  foreign  trade,  so  far  as  it  is  connected 
with  our  produce  to  be  exported;  but  they  do 
not  confine  themselves  to  produce  to  be  export- 
ed, they  relate  to  imports  also.  They  act  by 
restraining,  and  sometimes  prohibiting,  the  ex- 
portation and  importation  of  certain  articles. 
Before  examining  those  laws,  it  ma^  be  asked, 
from  whence  is  the  right  of  restraining  derived, 
but  from  the  more  extended  right  of  prohibtt- 
ingf  The  difference  between  reflation  or  re- 
straining and  interdiction,  is  only  a  diflTerence 
of  degree  in  the  exercise  of  the  same  right,  and 
not  a  difference  of  right.  The  article  in  the 
constitution  (art.  1,  sec.  10)  impliedly  allows 
that  right  to  be  in  the  several  states,  and  the 
right  to  enforce  their  laws  by  any  other  means 
than  imposts  and  duties,  and,  therefore,  .by 
prohibitions  of  exports  or  imports.  The  right 
does  not  depend  on  the  idea  that  the  thing  pro- 
hibited or  restrained  from  being  exported  or 
imported  is  dangerous  or  noxious;  even  if  that 
could,  ex  necessitate,  create  a  right,  and  give  it 
to  the  state,  instead  of  the  congressional  juris* 
diction;  <«  the  contrary,  the  mlea  and  enae^ 
ments  seem  arbitrary.* 

4._2  U.  8.  L.  p.  84. 
B.— 2  U.  8.  I*  p.  121. 

8. — For  Instance,  as  to  the  namber  of  hoops  on, 
and  slse  of  barrels  or  casks  (2  N.  R.  L.  of  N.  T.  p. 
.H21,  s.  5,  p.  S29,  s.  8,  p.*  880,  s.  8,  4 ;  1  Laws  of 
UarrUnd.  liuey's  ed.  218;  1  Vlr.  Law%  Face  * 
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120*1  'As  to  trade  witli  the  Indian  tribes, 
without  stoppii^  to  enter  into  details,  it  is 
sufficient  to  say  it  must  stand  on  the  same  foot- 
121*]  ing  as  foreign  commerce  *and  that 
uiuuug  tue  Slates,  as  tiiey  are  all  given  in  we 
same  sentence.  If  the  power  of  regulating 
the  two  latter  be  exclusive,  so  must  it  be 
122*]  *with  the  former.  And  yet  every  state, 
whose  situation  places  it  in  communication  or 
contiguity  with  Indian  tribes,  has  thought  fi^ 
123*]  and,  indeed,  'found  it  necessary,  by  acts 
of  their  own  Legislatures,  to  regulate  their 
trade  with  the  Indians,  the  laws  of  Congress 
not  only  not  exhausting,  but  not  even  ade- 
quately reaching  the  subject. 

It  now  seems  ineontrovertibly  established, 
that  the  states  have  a  concurrent  right  to  legis- 
late on  matters  of  foreign  trade,  or  of  that  be- 
tween the  states;  and  a  concurrent  right  to 
prohibit  the  exportation  or  importation  oC 
articles  of  merchandise.  If  they  can  do  that, 
even  as  to  the  articles  tbem'selves,  to  which  the 
power  of  Congress  expressly  relates,  and  if  tlie< 
right  to  regulate  shipping  be  only  impliedly 
given  to  Congress,  by  the  general  power  to 
-filiate  enmniPTce,  and  wily  so  far  as  th^  are 
instnimenta  of  that  commerce,  why  cannot  a 
state,  that  has  a  concurrent  right  within  its 
own  sphere  (and  that  not  by  implication,  but 
directly,  and  as  the  result  of  its  sovereign 
power,  unabridged  and  unaltered  by  the  con- 
stitution), over  all  ships  or  vessels  within,  or 
coming  within,  its  jurisdiction,  prohibit  the 
entry  of  any  particular  kind  of  vessels  within 
124*]  its  waters,  subject  "always  to  be  con- 
trolled  by  the  contradictory  and  paramount 
r^^Iations  of  Congress,  made  within  the  sphere 
of  its  powers. 

This  leads  to  the  consideration  of  an  argu- 
ment that  has  been  frequently  urged  on  this 
subject.  It  is  said  that  if  a  state  has  a  right  to 
prohibit  the  navigation  of  its  waters  to  steam- 
boats, it  has  an  equal  right  to  prohibit  the  same 

Pteasant'a  ed.  p.  362,  s.  8,  p.  SSO.  s.  S;  Laws  of 
Conn.,  Hadson  &  Ooodwln't  ed.  p.  394.  s.  1,  2.  5, 
6,  8,  9),  as  to  qaaotltj  as  well  as  guallt;  or  kind, 
of  their  contents.  Wbat  pieces  of  beef  or  pork  (i 
N.  K.  L.  of  N.  y.,  p.  326,  S.  4,  p.  326.  s.  6.  9.  p.  327. 
8.  11),  or  quantity  and  size  of  nnllB  should  be  In 
one  cask  (ijivfs  of  N.  H.  Melcber's  ed.  .^86:  Laws 
of  Conn.,  p.  3i)4,  b.  2,  p.  256,  s.  2),  or  the  length, 
breadth  and  thtckness  of  staves  and  beading,  lum- 
t>er,  boards,  shingles,  etc.  2  N.  R.  L.  of  N.  Y.,  p. 
836,  s.  1 :  1  Laws  of  Vir.  237;  Laws  of  Conn.,  p. 
397,  8.  21.  These  regulations  have  no  object  but 
to  Improve  oar  foreI|;n  trade,  and  raise  the  charac- 
ter and  reputation  of  the  articles  in  a  foreign  mar- 
ket ;  and  If  the  states  have  no  right  to  pass  laws 

Erotalblttng  exportation,  what  can  prevent  a  person 
aving  nn  Inferior  article,  from  exporting  It,  In  Its 
uninspected  stale,  and  taking  his  chance  tor  the 
price  It  might  bring  In  a  foreign  market? 

These  laws  are  much  too  numerous  and  compli- 
cated to  be  detailed;  but  a  verv  alight  examina- 
tion of  some  of  them  will  show  the  very  extensive 
powers  for  regulating  commerce,  possessed  b;  the 
Legls'iitares  from  which  they  emanate.  Some 
operate  by  the  forfeiture  of  the  uninspected 
article,  as  In  the  New  Tork  act  for  Inspecting  pot 
and  pearl  ashes.  2  N.  R.  L.  p.  336.  a.  8.  It  gives 
the  liberty  of  entering  on  board  of  any  ship,  etc., 
to  search  for  any  pot  or  pearl  ashes,  shipped  or 
shipping  for  exportation ;  and  If  any  unbranded 
be  discovered,  It  is  forfeited,  and  the  captain  sub- 
ject to  a  pecuniary  flne.  A  similar  forfeiture  Is 
given  In  the  same  state  (p.  S89,  s.  8),  and  the  pen- 
alty on  the  master.  P.  880.  340,  s.  10.  In  Ken- 
tucky, a  similar  forfeiture  ts  given  for  attempting 
to  export  unbranded  flour.  Ky.  Laws.  Tonlman's 
ed.  440.  In  New  Hampshire,  a  like  forfeiture  Is 
jjlven  oC  unpacked  beef  or  pork  shipped  for  ezporta- 


navigatidn  to  row-boats  or  sailing  vessels;  and 
the  extravagance  of  this  position,  it  is  sup- 
posed, sufficiently  refutes  the  assertion  of  a 
more  limited  right.  First,  there  is  an  error  in 
the  statement  of  our  claim.  We  do  not  prohibit 
the  navigation  of  our  waters  to  steamboats; 
we  only  prohibit  them,  while  in  our  waters, 
from  using  steam  as  the  means  of  their  propul- 
sion. Every  steamboat  which  ventures  on  the 
ocean,  carries  and  uses  sails;  and  they  can, 
without  difficulty  be  adapted  to  every  steam- 
boat. Such  a  vessel,  therefore,  may,  without  <A- 
jection,  load  in  a  different  state,  or  foreign 
port,  and  come,  by  means  of  steam,  to  the  verge 
of  our  waters ;  there  is  no  difficulty  opposed  to 
its  coming  up,  with  its  full  cargo,  to  our  cus- 
tom-bouse, entering,  discharging,  reloading, 
and  departing,  provided  that,  for  the  short 
space  of  time  while  it  may  be  in  our  waters,  it 
employs  the  only  things  that  any  other  vessel 
can  employ  for  entering  and  departing,  and 
with  which  it  is  or  may  be  amply  provided- 
sails  and  oars.  That  is  the  extent  of  what  is 
vei^  inconsiderately  called  our  extravagant 
claim.  Let  us  now  examine  the  argument  itself, 
and  to  test  its  soundness,  let  us  apply  it  to 
other  cases.  A  state  has  no  right  to  prohibit 
the  use  of  narrow  wheeled  'wajsons  fo^  [*1S5 
the  transportation  of  merchandise  on  an^  of  its 
roads;  for  if  it  can  do  that,  it  can  prohibit  the 
use  of  any  kind  of  wagons,  and,  indeed,  all 
transportation  of  merchandise  on  any  of  its 
roads,  and  thus  affect  the  commerce  between 
different  states.  A  state  has  no  right  to  ref- 
late the  assize  of  bread;  for  if  it  can  do  that,  it 
can  prohibit  all  baking  of  bread,  and  thus 
starve  the  community.  Is  there  any  one  act  of 
legislation  against  which  the  same  reasoning, 
drawn  from  an  excessive  and  tyrannical  exer- 
cise of  l^islative  authority,  may  not  be  urged! 
And  if  uie  argument  be  unsound,  when  ap- 
plied to  all  those  instances,  what  makes  it 
soimd  in  its  application  to  the  present  ques- 


tion. Laws  of  N.  H.  p.  387,  888.  And  in  Connecti- 
cut, a  forfeiture  Is  given  of  unbranded  nails.  Laws 
of  Conn.  p.  627,  s.  6.  Virginia  has  enacted  a  f<Mr- 
felture  of  unbranded  fish,  and  a  penalty  on  the 
master.  1  Laws  of  Va.  p.  353,  s.  -6.  She  has  not 
only  done  the  same  In  respect  to  lumber,  but  she 
has  gone  much  farther,  and  acted  on  the  collector 
and  officers  of  the  customs.  1  Laws  of  Va.  p,  238, 
s.  4.  The  collector,  or  other  proper  ofllcer  of  tlie 
customs,  is  thereby  charged  and  directed  not  to 
BUfTer  any  vessel  to  clear  from  his  office,  unless  the 
master,  etc.,  shall  produce  Inspection  notes  or  cer- 
tlflcatea.  etc.,  and  make  oath  that  be  has  no  Inmber 
on  board,  but  what  la  entered  on  bis  manifest.  To 
this  exercise  of  power,  equal  to  that  of  Congrees 
ItBelf.  I  probably  shall  be  told  that  Congress  has. 
In  the  collection  laws,  directed  the  collectors  to  pmj 
regard  to  the  inspection  laws  of  the  respective 
states.  That  Is  at  least  an  admission  that  they 
are  rightfully  made :  but  the  answer  is  entirely  In- 
sufficient; for  the  first  act  of  the  United  Statea, 
directing  this,  was  passed  the  2d  of  March.  1799, 
and  the  act  of  Virginia,  that  1  have  last  referred 
to.  was  passed  the  26th  of  December,  1792.  In 
like  manner,  the  laws  of  the  same  state  give  a  for- 
feiture of  uninspected  tobacco,  about  to  be  export- 
ed, and  similar  duties  are  Imposed  on  the  master 
and  collector.  1  Iaws  of  Va.  p.  263.  s  27,  p.  269. 
B.  45.  p.  271,  B.  40.  ThlB  law  was  also  passed  In 
November,  1792.  Connecticut,  too.  gives  a  forfd- 
tore  of  unsurveycd  tobacco  fl  Laws  of  Conn.  p. 
305,  s.  13)  :  and  aa  to  proylslnns.  It  also  enacts  a 
penalty  against  the  master,  and  Imposes  a  dntr  on 
the  collector.    P.  397,  a  20.  p.  303,  s.  11.  p.  407.  a  S. 

Several  of  those  Inspection  acts  regulate  aa  to 
the  Importation  of  article*,  eqnallv  with  their  ex- 
portation. The  New  York  act.  relative  to  the  la- 
■pscUoB  ot  sole  leather,  ezpresslf  says :  "Whether 
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tkmT  The  answer  to  It  is  found  in  the  rights  of 
»  f re«  people,  wfaidi  make  efenr  act  of  tyranny 
Toid.  But  either  the  rieht  entirely  to  prohibit 
the  use  of  TOW  boats,  sailing  vessels,  and  steam- 
boats, belongs  to  some  of  the  constituted  au- 
thorities that  govern  those  states,  or  it  does 
not.  If  it  does  not  belong  to  any  of  them,  then, 
clearly,  this  boasted  argument  falls  to  the 
ground.  If  it  does  belong  to  some  of  them,  to 
whom  does  it  belong!  Has  Congress  the  pow- 
er to  make  aneh  a  prohibition  of  all  modes  of 
commercial  intercourse,  hy  virtue  of  its  limited 
auUiority  to  r^ulate  commerce  with  foreign 
pmrers,  and  between  the  different  States?  In 
aasweriBg  no,  the  embargo  laws  are  fully  re- 
membered, and  their  constitutionality  admit- 
ted; but  it  is  not  derived  from  the  power  to 
r^julate  commerce.  The  embargo  was  a  meas- 
ure of  state  policy,  nearly  approaching  to 
war;  it  may  sometimes  be  of  such  a  character 
1S«*]  as  *to  derive  a  Intimate  origin  from 
the  war-making  power;  out  the  embargo  of 
1807  rests  for  iu  constitutionality  on  the  power 
in  Congress  of  providing  for  the  common  de- 
fense and  general  welfare  of  the  United  States. 
If,  then,  the  power  of  entirely  prohibiting  trade, 
as  a  commercial  measure,  exists  in  some  of  the 
governiiw  powers  of  those  states,  and  does  not 
exist  m  Oongress,  where  does  it  existT  Assured- 
ly In  the  state  legislatures.  If  its  exercise 
Miould  ever  become  void,  it  will  not  be  because 
it  is  ecmtrary  to  the  constitution  of  the  United 
States,  but  because  it  is  oppressive  to  the  people 
it  affects  to  bind ;  not  because  it  is  unconstttu- 
ttonal.  but  because  it  is  tyrannical. 

CtHigress  itself  seems  to  acknowledge  that 
the  eonstitution  does  not  deprive  the  states  of 
this  prohibitMy  power;  for,  If  it  did,  as  it  binds 
all  tin  citizens  of  the  United  States,  it  would 
necessarily  bind  the  territorial  governments, 
and  all  states  admitted  into  the  Union  subse- 
qooit  to  its  adoption.  Yet,  in  the  ordinance  of 
the  13th  of  July,  178",  for  the  government  of 

■aeti  leather  be  manafaetared  within  tbe  same,  or 
tapMted  or  broaght  Into  It  from  kot  place  whst- 
■oeTcr."  2  N.  a.  L.  p.  340,  s.  2.  In  Maryland,  the 
set  for  the  iDSpectlon  ot  salted  provlstoDs,  export- 
ed and  Imported  from  and  to  Baltimore,  relates  to 
beef,  pork  and  ftsh  "Imported  Into  the  said  town, 
from  aDT  part  of  the  state,  or  any  one  of  the 
United  States,  or  from  any  foreign  port  whatever." 
2  Laws  of  Maryland,  p.  8.  a  6.  Sec.  6  relates  to 
tbe  alse.  qnallty  and  make  of  all  Imported  beef  and 
pork  barrels.  This  act.  It  la  true,  was  paased  In 
1788.  before  the  adoption  of  the  constitution.  If 
the  power  of  CoDxress,  bowever,  was  exclusive.  It 
■ttoald  tben  have  ceased  to  operate.  But  the  ai^- 
neat  does  not  atop  there.  In  1796,  It  was  extend- 
ed to  Havre  de  Grace  (p.  335,  s.  0).  and  In  1797  to 
Cheater  (p.  360,  s.  9).  The  act  of  tbe  same  atate, 
for  tbe  fiance  of  barrels  for  pork,  beef,  pitch,  tar 
and  turpentine,  and  tare  of  barrels  for  flour  and 
bread,  contlnoeij  by  several  statntes  down  to  1810. 
aad  probably  to  the  present  time,  prohibits  tbe  im- 
portation, land  or  water,  of  those  articles,  ex- 
cept  In  barrels  of  certain  dimensions  and  contents. 
In  Vfrrlnia.  the  act  for  the  Inspection  of  Ssh, 
passed  In  December.  1795,  sec  6.  provides  tor  the 
inspection  of  imported  flsh.  as  wet)  as  of  that 
psdted  for  exportation  ;  and  It  also  enacts  a  forfeit- 
ure of  the  article,  and  a  penalty  on  the  master.  1 
Laws  of  Va.  p.  3K2,  s.  3.  In  Pennsylvania,  the  act 
proTldlDX  for  the  inspection  of  gunpowder,  relates 
to  the  inspection  of  Imported  as  well  as  manufac- 
tared ;  and  gives  a  forfeiture  of  the  article  for  sell- 
ing Imported  goopowder  without  Inspection.  8 
Laws  of  Penn.  p.  240.  And  an  antecedent  law  of 
Uarcb.  1787,  directs  tba  captain  of  every  vessel,  Im- 
portlng  gnnpowder  Into  tbe  port  of  Pbiladelpbia, 
■Oder  a  penalty  and  toifsltnrs  of  the  article,  U  It 
•  Ifc  ed. 


the  terrlt^  of  the  United  St»tei  north-west  of 
the  river  Ohlo,^  art.  4,  for  the  government  of 
the  said  territory,  and  the  states  which  may  bt 

formed  therein,  it  is  provided,  among  other 
matters,  that  "the  navigable  waters  leading 
into  the  Mississippi  and  St.  Lawrence,  and  the 
carrying  places  between  the  Saxae,  shall  be 
common  highways,  and  forever  free,  as  well 
to.  the  inhabitants  of  the  said  territory 
"as  to  the  citizens  of  the  United  States  [*197 
and  those  of  any  ohter  states  that  may  be  ad 
mitted  into  the  ctmfederacy,  without  any  tax, 
impost  or  dut^  thereon."  It  is  made  a  funda- 
mental provision  of  the  different  acts  erecting 
portions  of  this  territory  into  states,  that  their 
constitutions  shall  not  be  repugnant  to  this 
ordinance.  In  the  act  also  for  erecting  the 
state  of  Louisiana  (sec.  3),  it  is  enacted  that 
the  convention  for  making  the  constitution 
shall  provide  by  an  ordinance,  Irrevocable  with- 
out the  consent  of  the  United  States,  among 
other  things,  "that  the  river  Mississippi,  and 
the  navigable  waters  leadii^;  into  the  same,  or 
into  the  Gulf  of  Mexico,  shall  be  common 
highways,  and  forever  free,  as  well  to  the  in- 
habitants of  the  said  state  as  to  the  other  citi- 
zens of  the  United  States,  without  any  tax, 
duty,  impost  or  toll  therefor,  imposed  by  tbe 
said  state."  The  same  was  also  done  with  re- 
gard to  the  states  of  Mississippi  and  Missouri. 
Now,  this  provision,  so  studiously  introduced 
into  all  those  new  compacts,  which  Congress  had 
a  right  to  make  with  new  states,  as  t£e  condi- 
tion of  their  admittance  into  the  Union,  would 
be  very  singular,  and  very  useless,  if,  by  an  ef- 
fect of  the  Union  itself,  all  navigable  waters  be- 
longed exclusively  to  the  general  government; 
or  if  the  federal  constitution,  which  each  state 
adopted,  contained  in  itself  an  eqninlent  re- 
straint on  the  states.  The  appellant's  counsel 
has  olhided  to  and  denied  a  pi»iti<m,  stated  fo 


1.— 1  L.  TJ.  8.  p.  475,  ed.  1815. 


be  his  own  property,  to  deliver  it  at  a  magaclne, 
and  directs  the  health  officer  to  give  strangers  no- 
tice of  the  act,  and  also  enjoins  tbe  custom-house 
and  naval  offlcers,  and  their  depotles,  to  do  the 
same."  2  Laws  of  Penn.  p.  402,  s.  3.  In  New 
Hampshire  (Laws  of  N.  H.  ed.  of  1815,  p.  460),  tgr 
the  net  relating  to  gunpowder  (sec.  2),  It  Is  enact- 
ed that  every  master  of  any  merchant-vessel  bring- 
ing gunpowder  Into  Portsmouth,  shall,  within  forty- 
elgbt  hours,  deposit  It  In  a  magaalne,  and  on  neg- 
lect, shall  pay  a  Hne  of  £30  to  the  poor  of  Ports- 
mouth. See.  IS  directs  s  keeper  of  the  magaslne 
to  be  chosen,  who'shall  be  entitled  to  a  fee  on  alt 
he  shall  receive  and  deliver  out ;  another  Instance 
of  wbat  the  appellant's  counsel  has  delared  to  be 
unconstitutlonaf.  the  raising  of  revenue  by  a  state 
law  from  foreign  commerce.  In  MaBsacbusetts  (2 
Mass.  r.nwa.  p.  37),  tbe  act  of  June  19,  18U1.  see. 
1,  directs  Imported  gunpowder,  landed  at  tbe  port 
of  Boston,  to  be  deposited  in'  a  magazine.  And  by 
sec.  3,  no  gunpowder  sball  be  kept  on  board  any 
ship  or  other  vessel,  lying  to  or  grounded  at  any 
wharf  In  Boston,  under  pain  of  confiscation  ana 
pecuniary  penalty. 

More  extensive  examinations  would  produce  a 
much  greater  variety  of  regulations  of  foreign 
commerce  and  that  between  the  states,  made  by 
state  legislatures ;  btit  only  one  more  Instance  need 
be  added,  not.  Indeed,  coming  under  any  of  the 
preceding  heada  In  Virginia,  the  act  laying  Uxea 
for  tbe  support  of  government,  passed  In  January, 
1799,  prohibits  unlicensed  merchants  from  selling, 
by  wholesale  or  retail,  goods  of  forel^  growth  or 
manufacture,  on  land,  or  on  boud  ot  any  vesseL 
1  Laws  of  Vs.  p.  886,  a  2.  The  same  law  has 
been  renewed,  from  Ume  to  time,  and  It  probaUr 
exlsta  at  this  dsy. 
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have  been  used  by  counsel  in  arguing  the  case  of 
Livingaton  t.  Van  Ingen  before  the  Court  of 
Errors,  that  the  Legislature  might,  if  it  thought 
12S*]  fit,  stop  up  the  mouth  of  the  *Hudson. 
It  ia  of  very  uttle  importance  to  defend  wnat 
fell,  on  that  occasion,  from  couns^,  and  has 
not  been  adopted  by  the  Court;  still,  the  learned 
counsel  may  be  asked,  by  what  authority  the 
state  of  Khode  Island  has  erected  a  bridge  over 
the  Seakonnet  branch  of  Taunton  River,  es- 
sentially impairing,  if  not  destroying,  its  navi- 
gation from  the  sea,  and  far  below  where  the 
tide  ebbs  and  flows?  By  what  authority  his 
native  state  of  New  Hampshire  has  erected  a 
bridge  from  Portsmouth  over  the  Piscataqua 
River  1  By  what  authority  his  adopted  state 
of  Massachusetts  has  built  two  bndges  over 
Charles  River,  on  its  tide  waters,  one  near  Bos- 
ton, and  the  other  higher  up!  And  by  what 
authority  the  state  of  Pennsylvania  has  built  a 
dam  over  the  Skuylkill,  near  Philadelphia,  and 
three  miles  below  where  the  tide  used  previous- 
ly to  ebb  and  flow  ! 

There,  however,  is,  in  fact,  no  regulation  of 
commerce  made  by  Congress,  with  which  this 
exclusive  right  does  or  can  interfere.  What  is 
that  degree  or  kind  of  interference,  which  is 
sufficient  to  invalidate  a  state  lawT 

The  Federalist,'  discussing  the  cases  where 

gDWers  are  exclusively  delegated  to  the  United 
tatea,  makes  one  of  the  classes  (and,  perhaps, 
unnecessarily,  if  not  incorrectly),  where  the 
constitution  granted  an  authority  to  the  Union, 
to  which  a  similar  authority  in  the  states  would 
be,  absolutely  and  totally,  contradictory  and 
repugnant;  and  then  goes  on:  "I  used  these 
terms  to  distinguish  this  last  case  from  another, 
129*]  which  might  appear  'to  resemble  it;  but 
which  would,  in  fact,  be  essentially  difi'erent. 
I  mean,  where  the  exercise  of  a  concurrent 

J'nrisdietion  might  be  productive  of  occasional 
nterferenoes  in  the  policy  of  any  branch  of  ad- 
ministration, but  would  not  imply  any  direct 
contradiction  or  repugnancy,  in  point  of  con- 
stitutional authority."  And  again :  "It  is  not, 
however,  a  mere  possibility  of  inconvenience  in 
the  exercise  of  powers,  but  an  immediate  con- 
stitutional repugnancy,  that  can,  by  implica- 
tion, alienate  and  extinguish  a  pre-existing 
ri^t  of  sovereignty." 

That  the  third  class  of  eases,  as  arnuufed  by 
the  Federalist,  ia  nnneoessary  in  its  application 
to  any  of  the  powers,  and  tiiat  it  is  derived 
from  an  erroneous  notion,  as  to  the  possibility 
nf  repugnancy  and  its  consequences,  seem  to 
follow  from  the  principles  laid  down  by 
Thompson,  J.,  in  Livingston  v.  Van  Ingen,* 
"There  are  subjects  upon  which  the  United 
States  and  tlie  individual  states  must,  of  neces- 
iity,  have  concurrent  jurisdiction;  and  all  fears 
and  apprehensions  of  collision  in  the  exercise 
df  these  powers,  which  have  been  ur^ed  in 
Brgument,  are  unfounded.  The  constitution 
has  guarded  against  such  an  event,  by  provid- 
ing that  the  laws  of  the  United  States  shall  be 
the  supreme  law  of  the  land,  anything  in 
the  constitution  of  any  state  to  the  contrary 
notwithstanding.  In  the  case  of  collision,  there- 
fore, the  state  laws  must  yield  to  the  superior 
authority  of  the  United  States.**    The  sauie 

1.  — The  Federalist,  No.  82, 

2.  — 6  Jobns.  Bep.  p.  068. 
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doctrine  is  very  ably  maintained  by  Kent,  Ch. 
J.,*  who  gives,  as  a  safe  rule  of  construction 
•and  of  action,  "that  if  any  given  power  [*  ISO 
was  originally  vested  in  this  state,  if  it  has  not 
been  exclusively  ceded  to  Congress,  or  if  the 
exercise  of  it  has  not  been  prohibited  to  the 
states,  we  may  then  go  on  in  the  exercise  of 
the  power,  until  it  comes  practically  in  colli- 
sion with  the  actual  exercise  of  some  congres- 
sional power.  When  that  happens  to  be  the 
case,  the  state  authority  will  so  far  be  con- 
trolled; but  it  will  still  be  good  in  all  those 
respects  in  which  it  does  not  absolutely  contra- 
vene tiie  provision  of  the  paramount  law." 

The  same  doctrine  is  very  briefly,  but  very 
clearly  laid  down  by  Mr.  Chief  Justice  Mar- 
shall, in  the  case  of  Sturges  v.  Crowninshield:' 
"It  is  not  the  mere  existence  of  the  power,  but 
its  exercise,  which  is-incompatible  with  the  ex- 
ercise of  the  same  power  by  the  states."  In 
Houston  V.  Moore,'  Mr.  Justice  Story,  however, 
adopts  the  arrangement  of  the  Federalist,  and 
goes  on:  "In  all  other  eases,  not  falling  witb- 
in  the  classes  already  mentioned,  it  seems  un- 
questionable that  the  states  retain  concurrent 
authority  with  Congress,  not  only  upon  the 
letter  and  spirit  of  ttie  1 1th  ameni^ent  of  the 
constitution,  but  upon  the  soundest  principles 
of  general  reasoning.  There  is  this  reserve, 
however,  that  in  cases  of  concurrent  authority, 
where  the  laws  of  the  states  and  of  the  Union 
are  in  direct  and  manifest  collision  on  the  same 
subject,  those  (Kf  the  XSnion  being  the  supreme 
law  of  the  land,  are  of  paramount  authority; 
and  the  state  "laws,  so  far,  and  so  far  [*1S1 
only  as  such  incompatability  exists,  must  nec- 
essarily yield." 

Although  those  authorities  show  that  nothing 
but  a  direct  and  absolute  collision  can  produce 
such  an  interference  as  will  render  the  state 
grants  invalid,  yet  a  license  is  relied  on  by  our 
adversaries,  as  creating  this  interference.  There 
is  a  leading  and  fundamental  error  growing  out 
of  the  nature  and  form  of  that  instrument,  and 
one  which  has  induced  the  supposition  that  a 
license  gives  a  right  to  trade,  or  a  right  to 
enter,  or  a  right  to  navigate  the  waters  of 
the  United  States,  to  any  vessel  possessing  it. 
It,  indeed,  uses  the  words,  "license  is  hereby 
granted  for  the  said  vessel  to  be  employed  in 
carrj-ing  on  the  coasting  trade  for  one  year, 
from  the  date  hereof,  and  no  longer;"  bat 
those  words  must  necessarily  be  understood 
in  reference  to  the  extent  of  the  authority 
granting  the  permission.  Equivalent  words 
are  to  be  found  in  every  license  to  distill  or 
to  sell,  or  to  do  any  act,  the  right  to  do  which 
existed  prior  to  and  independent  of  the  au- 
thority oy  which  it  may  be  regulated ;  and  they 
only  mean  license  is  granted  to  do  the  act,  not- 
withstanding the  regulations  made  on  that  sub- 
ject by  the  licensing  authority,  and  which, 
without  this  instrument,  would  restrain  the 
act.  So  far  as  those  rights  to  trade,  to  enter, 
or  to  navigate,  exist  unmodifled,  they  rest  on 
the  common  law,  independently  of  any  gift  from 
or  right  conferred  by  Congress ;  which,  in 
truth,  has  no  power  whereby  it  might  be  en- 
abled to  make  such  gift,  its  authority  being 


3.  — 9  Johns.  Rep.  p.  676.  676. 

4.  — i  Wheat.  Rep.  IM. 
6.-5  Wheat  Bep.  49. 
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only  to  relate  eommeree.  These  rlglitB  are, 
138*]  all  three,  portions  of  the  *ju*  commune, 
and  BO  far  as  the  competent  l^alaturea  have 
thought  fit  to  let  them  remain,  the  right  to 
them,  and  their  efficacy,  depend  on  that  jus 
eommune  and  the  common  law.  The  right  to 
trade  it  regulated  by  the  state  legislatures 
aiid  laws  on  Congress;  the  right  to  enter  is 
modified  prindpally  bj  th«  laws  of  Congress; 
and  the  rij^t  to  naTigate  the  waters,  ahnost 
eselnsiTely  1^  the  state  legislatures.  The 
lieense  has  nothing  to  do  with  any  of  those 
rights ;  it  only  gives  some  privileges  as  to  pay- 
ment of  tonnage  duties,  and  less  frequent  en- 
tries at  the  custom-houses;  and  it  exempts  the 
licensed  vessel  from  being  included  witliin  a 
Tcstriction  of  the  jus  commune  as  to  trading,  by 
wUdi  Congress  prohibits  certain  vessels  from 
carrying  foreign  articles  and  distilled  spirits 
from  state  to  state;  even  there  not  giving  to 
the  licensed  vessel  the  right  of  doing  so,  but 
<mly  exempting  them  from  the  prohibition.  A 
review  erf  tlie  acts  of  Congress  upon  the  subject 
will  show  the  truth  of  these  positions. 

By  the  now  repealed  act  of  July  20th,  1789,* 
imposing  duties  oa  tonnage,  different  rates 
were  flzed:  (Ist)  Six  cents  per  ton  on  vessels 
hailt  in  the  United  States,  etc.,  and  belonging 
to  a  citizen  or  citizens  of  the  United  States. 
(2d)  Thirty  cents  on  vessels  built  in  the  United 
States,  and  belonging  to  foreigners.  (3d)  For- 
ty cents  on  all  other  ships  and  vessels.  But 
it  was  provided  that  no  United  States  built 
vessel,  owned  by  a  citizen,  or  citizens,  while 
«m[d(^ycd  in  the  coasting  trade,  or  on  the 
llshenea,  should  pay  tonnage  more  than  once 
a  year;  and  that  every  'ship  employod 
in  transporting  the  produce  and  manufactures 
4tf  the  United  States,  unless  United  States  built, 
and  owned  by  a  citizen  or  citizens,  should,  on 
every  entry,  pay  fifty  cents  per  ton.  The  only 
advantages,  then,  to  American  built  and  owned 
dupe,  were  a  less  tonnsge  duty ;  and,  if  on  the 
coasting  trade,  paying  it  only  once  a  year;  but 
let  it  be  well  remembered,  that  they  had  no 
exclusive  or  peculiar  right  to  trade  anywhere. 
By  the  collection  law  oif  July  31,  1789,'  which 
established  porta  of  entry  and -delivery,  it  was 
enacted  that  no  ship  or  vessel  from  a  foreign 
port,  not  wholly  belonging  to  a  citizen  or  citi- 
aens,  should  be  permitted  to  unload  at  any  port 
or  place,  except  those  there  specified. 

Neither  this,  nor  any  other  act,  glvrn  the 
right  of  altering  into  the  designated  ports.  It 
proceeds  on  the  supposition  and  tlie  truth  that 
by  some  other  code,  distinct  from  the  laws  of 
Omgress,  the  entry  into  all  places  had  been 
antecedently  lawful,  and  then  restrains  it  as  to 
all  other  places  but  those  named. 

The  registering,  recording  and  enrolling  of 
vessels,  were  enacted  by  the  act  on  that  sub- 
ject, passed  September  Ist,  1789.*  They  were 
for  the  purpose  of  describing  the  vessel,  her 
hnild,  tonnage,  and  ownership;  and  neither 
they,  nor  their  certificates,  give,  nor  purport  to 
give,  any  right  to  trade.  The  enrollment,  and 
certificate  of  enrollment,  is  to  entitle  unr^is- 
1S4*]  terfNl  vessels  of  twenty  *tons  and  up- 
wards, American  bnilt  and  property,  and  des- 


l^S  n.  B.  L.  p.  «. 
l— 2  U.  8.  L.  p.  T. 
lb.  p.  SB,  42, 


I^ned  from  district  to  district,  or  to  the  flsher^ 
ies,  to  the  privileges  of  a  ship  belonging  to  the 
United  States,  employed  in  the  coasting  trade  or 
fisheries.  These  I  have  already  mentioned  to  be 
a  less  tonnage  duty,  and  paying  it  only  once  a 
year;  but  no  exclusive  or  peculiar  right  to  trade 
anywhere.*  Begist«red  or  enrolled  vessels,  on 
application  to  toe  collector  where  they  belonged, 
were  entitled  to  receive  a  license  to  trade 
between  the  different  districts  In  the  United 
States,  or  carry  on  the  bank  or  whale  fishery 
for  one  year.*  The  meaning  of  that  license, 
notwithstanding  the  generality  of  its  language, 
was  only  to  certifv  that  the  proper  tonnage 
duty  for  that  year  nad  been  paid;  and  that  the 
vessel  was  licensed,  for  that  year,  to  trade  with- 
out paying  any  tonnage  duty.  That  such  is  its 
object  appears  from  the  twenty-second  sec- 
tion,* enacting  that  the  master,  etc.,  "shall 
annually  procure  a  license  from-  the  collector 
of  the  district  to  which  such  vessel  belongs,  who 
is  hereby  authorized  to  give  the  same,  purport- 
ing that  such  vessel  is  exempt  from  clearing 
and  entering  for  the  term  of  one  year  from  the 
date  thereof."  Every  vessel  had  a  right  to 
carry  on  the  trade  (between  district  and  dis< 
trict)  without  a  license,  on  paying  the  pre- 
scribed tonnage  duties,  suited  to  the  case.  That 
further  appears,  by  a  provision  in  the  same 
section  (s.  23),  that  If  any  vessel  of  twenty 
tons  or  'upwards,  not  having  a  certifi-  ["185 
cate  of  registry,  or  enrollment,  and  a  license, 
should  be  found  trading  Iwtween  different  dis- 
tricts, or  be  employed  in  the  bank  or  whale  fish- 
eries, it  should  be  subject  to  the  same  tonnage 
and  fees  as  foreign  ships  or  vessels. 

The  act,  alreati^  cited,  for  tonnage  and  du* 
ties,  was  repealed  by  the  act  of  July  20tb, 
179.0;*  but  the  substituted  clauses  do  not  affect 
this  argument.  A  ship  having  a  license  to 
trade  between  different  districts,  or  to  carry  on 
the  fisheries,  while  employed  therein,  is  only  to 
pay  the  six  cents  per  ton  once  a  year  (i;  e.,  mi 
getting  the  license),  and  "upon  every  ship,  etc., 
not  of  the  United  States,  which  shall  be  en* 
tered  in  one  district  from  another,  having  on 
board  goods,  etc.,  taken  in  one  district  to  be 
delivered  in  another,  there  shall  be  paid  at 
the  rate  of  fifty  cents  per  ton;"*  a  duty  which 
clearly  recognizes  their  right  to  eariy  mi  that 
trade  on  those  terms. 

The  former  act  for  r^stering  and  clearing 
vessels  was  repealed  by  that  passed  the  1 8th  of 
February,  1793.  This  enacted  that  none  but 
enrolled  and  licensed  ships,  etc.  (or  if  under 
twenty  tons,  simply  licensed),  should  be  deemed 
ships  or  vessels  of  the  United  States,  entitled  to 
the  privileges  of  ships  or  vessels  employed  ra 
the  coastinp  trade  or  fisheries.  These  privi- 
leges, it  will  be  again  remembered,  are  only  the 
paying  of  a  less  tonnage  duty,  and  paying  it 
but  once  a  year;  and  they  do  not  comprehend 
any  exclusive  or  peculiar  *right  to  trade  ['XSfl 
anywhere.  It  enacts  that  before  getting  the 
license,  the  tonnage  for  the  year  must  be  paid ; 
and  the  effect  and  object  of  the  license  was  to 
certify  that  the  proper  tonnage  duty  for  that 


4.-2  U.  &  L.  p.  6. 
6.^Ib.  p.  43,  s.  28. 
6.— lb.  p.  42.  48. 
T.— 2  n.  S.  L.  p.  119,  190; 
8.^ — lb.  p.  888. 
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^ear  had  been  paid,  and  that  the  vessel  was 
therefore  licensed  for  that  ;«ar  to  trade  without 
paying  tonnage.  But  every  other  vessel  had 
Biill  a  right  to  trade.  By  sec.  6,*  vessels  of 
twenty  tons  and  upwards,  except  registered, 
found  trading  between  district  and  district,  or 
different  places  in  the  same  district  or  fishery, 
not  enrolled  and  licensed,  etc.,  if  laden  with 
domestic  produce  or  manufacture,  shall  pay 
the  same  duti»  as  foreign  ships;  or  if  ladea 
with  foreign  produce  or  maniuaeture,  or  dia- 
tilled  spirits,  shall  be  forfeited.  This  ahowa 
that  foreign  shi^s  had  a  right  to  carry  on  the 
i-oasting  trade  without  a  license  (a  thin^  which 
they  could  not  possibly  obtain),  on  paying  the 
extra  tonnage  duties,  and  making  entry  at  every 
port  This  further  and  most  fully  appears  by 
the  24th  section  of  the  same  act,*  prescribing 
the  duties  of  .masters  of  foreign  smps,  bound 
fnan  one  district  to  another,  whether  with  a 
cargo  or  in  ballast;  and  by  sec.  34,*  establiBhing 
the  rates  of  fees  under  that  act,  in  which  are 
found,  "For  granting  a  permit  for  a  vessel  not 
belonging  to  a  citizen  or  citizens  of  the  United 
States,  to  proceed  from  district  to  district,  and 
receiving  the  manifest,  200  cents.  For  receiv- 
137*]  mg  a  manifest,  and  'giantii^  a  permit 
to  unload,  for  such  last-mentioned  vessel,  on 
her  arriving  in  one  district  from  another  dis* 
triet,  200  cents."  Indeed,  until  the  year  1817i 
there  was  no  kind  of  prohibition  on  foreign  ves- 
sels carrying  on  the  coasting  trade.  On  the  1st 
of  March,  1817,  "an  act  concerning  the  naviga- 
tion of  the  United  States"  was  passed;  and  by 
sec.  4  it  was  enacted  "that  no  goods,  wares  or 
merchandise  shall  be  imported,  under  penalt^r  of 
forfeiture  thereof,  from  one  port  of  the  United 
States  to  another  port  of  the  United  States,  in 
ft  vessel  belonging,  wholly  or  in  ^rt,  to  a  sub- 
jeet  of  sny  foreign  power."  This,  however, 
does  not  affect  American  ships  not  having  a 
license,  and  they  have  still  a  right  to  trade 
coastwise,  subject  only  to  the  increased  tonnage 
duty,  and  the  necessity  of  making  entry  at 
every  port.  How,  then,  can  it  be  said  that  the 
license  gives  the  right  to  carry  on  the  coasting 
trade,  which  exists  as  part  of  the  jus  commune, 
and  ndsted,  ud  was  exercised,  before  the  eon* 
stitution,  or  any  law  on  the  subject,  was 
formed;  and  when,  until  March,  1817,  every  for- 
eign vessel  had  a  right  to  carry  it  on,  and  when, 
to  ^is  hour,  every  American  vessel  has  a  right 
to  carry  it  on,  without  a  license  or  register,  and 
only  becomes  subject  to  an  increase  of  tonnage 
du^,  and  the  necessity  of  making  entry  at  the 
eusnni-hoiMe  on  every  voyage  f  It  is  only  a 
license  to  carry  on  the  coasting  trade,  without 
making  entry  or  paying  tonnage  duties,  con- 
formably to  the  laws  of  Congress  in  other 
cases.  It  gives  no  right  to  enter,  nor  to  trade, 
nor  to  navigate  the  waters  of  the  United 
138"]  States;  *it  only  enables  the  licensed 
vessels  to  do  those  things,  in  certain  cases,  on 
cheaper  and  easier  terms  than  other  vessels 
could,  who,  nevertheless,  had  equal  rights  to 
carry  on  the  same  trade,  though  with  less  ad- 
vantages ;  and  now,  in  the  event  of  having  for- 
eign produce  or  manufacture,  or  distilled  spir- 
its,   on  board,  a  license  protects  from  a 


1.— 2  V.  fl.  U  p.  886. 
2v— Id.  p.  348. 
Id.  p.  340. 


forfeiture,  which  was  not  enacted  for  somfr 
years  after  licenses  were  devised  and  used  in 
their  present  shape.  It  is  not,  then,  a  license  to- 
trade,  to  enter,  or  to  navigate,  but  to  be  exempt 
from  paying  tonnage  duty  for  a  year.  If,  then, 
the  pos)ti(Hi  is  correct  (and  it  undoubtedly  is),, 
that  a  license  gives  no  right  to  trade,  to  enter  a 
port,  or  to  navigate  its  waters,  no  argument 
can  be  drawn  from  the  act  of  March  12th,  1812, 
respecting  the  enrolling  and  licensing  of 
steamboats."*  The  only  object  of  that  law  is,, 
to  enable  aliens  to  be  part  owners  of  snch  ves- 
sels, and  to  modify,  as  to  them,  the  oath  that 
the  boat  belongs  to  a  citizen  or  citisens  of  the 
United  States. 

But  even  if  the  right  of  entry,  or  to  trade  or 
navigate,  were  given  by  the  acta  of  Congress, 
and  not  by  the  common  law,  as  originally  ex- 
isting or  subsequently  modified,  this  exclusivo 
right  does  not  prevent  the  entry  of  any  vessela 
into  our  waters,  nor  their  navigating  or  trading- 
there;  nor  does  it  materially  impede  them. 
The  only  part  of  this  exclusive  grant  that  can 
come  luder  the  cognizance  of  this  court,  in  thia 
case,  is  that  on  which  the  injunction  is  ground- 
ed. That,  and  the  *prohibition  of  the  [*13»' 
injunction,  can  only  be  fairly  considered  as  ex- 
tending to  prevent  the  navigation  of  the  waters- 
by  the  force  or  agency  oi  steam  or  fire;  not  t» 

Erevent  vessels  Uvea  navigating  those  waters,, 
ecause  they  have  a  steam-engine  on  board,  and 
wheels  at  the  side,  if  the  engine  and  the  wheel» 
be  not  used  on  our  waters  for  propelling  the  ves- 
sel, contrary  to  our  state  taws.  Before  the  ves- 
sel comes  into  those  waters,  and  after  it  leave* 
them,  it  is  out  of  the  state  jurisdiction,  and  not 
liable  to  any  state  penalty  for  using  the  agency 
of  steam.  What,  then,  is  the  amount  of  the 
prohibition  of  entry?  That  the  same  vessel, 
with  the  same  cargo  and  crew,  may  come  up 
and  pass  through  our  .waters,  if,  while  in  our 
waters,  she  will  come  up  and  navigate  under 
sail,  as  all  commercial  vessels  have  hitherto 
done.  In  the  argument  of  this  case  before  the 
Court  of  Errors,*  one  of  the  appellant's  counsel 
couched  his  reasoning  in  the  form  of  a  remon- 
strance by  an  English  ship-master  against  those- 
state  laws.  The  reply  can,  [wrhaps,  be  best- 
given  by  turning  the  discussion  into  a  dialogue. 
An  English  steam  vessel  is  boarded  by  a  pilots 
outside  of  Sandy  Hook.  "Captain,"  says  the- 
pilot,  "you  will  have' to  stop  those  wheels  at 
your  sides  when  you  get  within  our  waters." 
"Why  soT"  asks  the  captain.  "Because  the- 
state  of  New  York  have  granted  to  Livingston 
and  FulttHi  an  exclusive  right  of  navigating  in 
its  waters  by  steam.**  "Sir,"  resumes  the  cap- 
tain, "I  care  nothing  for  the  laws  *of  [*144y 
New  York.  I  know  of  no  laws  or  r^ulation» 
of  a  particular  state,  in  regard  to  trade  and 
commerce.  I  claim  the  privilege  of  entering- 
the  harbor  of  New  York,  under  the  laws  of  the 
United  States,  and  the  treaty  of  amity  and  com- 
merce subsisting  between  them  and  my  Sover- 
eign. I  insist  upon  my  right  of  entering  your 
waters  as  I  please;  and  !f  your  state  authori' 
ties,  or  anyone  acting  under  them,  should  pre- 
vent me,  the  King,  my  master,  will  know  how  to 
enforce  the  rights  of  his  subjects."  "Patience, 
good  captain,  patience,"  replies  the  pilot;  "let 
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jonr  bead  and  your  boiler  cool ;  no  on»  means  to 
prevent  your  entering  into  our  watera.  Only 
stop  your  machinery,  and  hoist  those  sails  you 
bava  carried  twenty  times  between  this  and 
Liverpool,  and  111  answer  for  it,  we  shall  be 
al<nigsidc  the  wharf  as  soon  as  yon  vessel  that 
yoa  see  bound  inwards  with  all  her  canvas 
spread."  This  is  the  extent  o{  the  prohibition 
— the  Deo  dignus '  vindice  nodus.  When  the 
case  occurs  of  a  vessel  navigating  across  the 
Atlantic,  without  sails,  the  question  may  be 
fUseussed,  whether  it  be  a  violation  of  the  laws 
of  Ccngress,  that  she  should  be  required  to  fit 
herself  to  tbe  harbor,  by  providing  herself  with 
a  aaiL  The  same  nuy  m  said  as  to  coasting 
vesseli  frmn  more  disUnt  states.  As  to  those 
from  contiguous  states,  and  whose  trade  can 
just  as  well  be  carried  on  by  sails  as  by  steam- 
engines,  it  is  ridiculous  to  say  that  such  a  regu- 
lation prohibits  or  interferes  with  their  com> 
meree.  Is  it  any  part  of  the  power  intended  to 
be  delegated  to  Congrera,  to  regulate  as  to  those 
141*]  matters?  *The  utmost  that  can  be  said 
is,  that  the  passage  may  be  a  little  longer,  and 
may  be  somewhat  retired.  The  doctrine  of 
the  Federmlist,*  applies  here,  that  it  is  not  a 
more  possibility  oi  inconvenience  in  the  exer- 
cise or  powers,  but  an  immediate  constitutional 
repugnancy,  Uuit  can,  by  implication,  alienate 
ai|d  extinguish  a  pre-existing  ri^ht  of  sover^ 
eignW.  Rcffulations  fbr  a  toll-bridge  may  de- 
lay Uw  mau-earrier,  and  so  far  interfere  with 
tM  encution  of  the  power  delegated  to  Con- 
gress of  T^ulating  the  post-office  and  post- 
roads;  but,  could  he  gallop  over  a  bridge  that  a 
state  law  directed  should  always  be  crossed  on 
a  walkT 

But  the  clause  in  the  constitution,  authoriz- 
ing Congress  to  make  laws  respecting  patents,  is 
supposed  to  present  another  argumoit  against 
the  etMistitutionality  of  those  state  laws.  Tbis 
p4^t»  having  been  but  very  slightly  mentioned, 
and  fai  Mmie  measure  abandon^*  by  the  appel- 
lant's opening  counsel,  would  not  be  dwelt  on 
now  if  the  Attorney-General  had  not  intimated 
an  intention  of  insisting  and  relying  on  it.  If 
the  appellant  had  a  patent  of  any  kind,  on 
which  be  could  rest,  it  might  fairly  be  urged 
fay  us  that  a  patent  cannot  give  to  any  unpat- 
ented thing,  even  though  connected  with  one 
that  is  patented,  the  ri^t  to  violate  the  state 
law.  But  how  does  or  can  that  question  come 
ap  in  this  case?  There  is  here  no  allegation  of 
a  patent,  nor  a  claim  of  anything  entitled  to  be 
protected  by  the  patent  law,  and  the  use  or  en- 
joyment of  which  has  been  interfered  with  by 
142*]  *tiie  excliisive  ^rant.  As  the  appellant 
claims  no  patent,  if  this  power  in  Congress  can 
furnish  to  him  any  objection  against  the  state 
laws,  it  must  be  on  the  ground  that  inasmuch 
as  Coiwress  is  authorized  to  promote  the  pro- 
gress (H  science  and  useful  arts,  by  securing, 
for  limitol  times,  to  authors  and  inventors  the 
exclusive  right  to  their  respective  writings  and 
discoveries,  every  state  law,  calculated  or  pur- 
porting to  promote  the  progress  of  science  and 
useful  arts,  is  utterly  void,  merely  beuiuue 
Uiat  is  its  purport  and  object,  even  though  it 
should  not  relate  to  any  invention  or  discovery; 
tiiough  the  privil^es  it  may  confer  should  not 
be  given  on  the  score  of  invention  or  discovery, 
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but  of  public  polity  and  convenience;  and. 
further,  although  there  is  no  discovery  or  in- 
vention of  any  other  person  in  existence,  Uie- 
right  to  which  Congress  could  secure,  and 
which  has  any  relation  to  the  state  grant.. 
That,  in  short,  the  appellant,  or  any  other  per- 
son, has  a  right  to  treat  the  state  law  as  a  nul- 
lity, and,  in  violation  of  it,  to  use  unpatented 
articles,  and  inca^ble  of  being  the  subject  of  a 
patent  or  protection ;  and  that  no  court  or  proc- 
ess of  law  has  authority  to  restrain  him  frouL 
the  use  of  what  never  can  come  within  the  pow- 
er of  Congress;  because,  peradventnre,  some- 
thing may  nereafter  be  discovered,  having  some- 
relation  to  the  subject  of  tiie  state  grant,  and 
some  person  may,  hereafter,  be  entitled  to  claim 
the  benefit  of  the  constitutional  protection,  aS' 
an  inventor.  The  extraordinary  boldness  of  this 
position  must  surprise  and  astonish.  If  the- 
paseing  of  the  patent  law  is  per  se  competent 
'to  prevent  a  state  granting  uiis  exclu-  [*14S 
sive  right  for  a  thing  (so  far  as  the  j»leadings- 
show)  not  the  subject  of  a  patent,  it  is  equally 
so  to  prevent  a  state  granting  every  other  exclu- 
sive right,  and  particularly  if  connected  with 
science  and  Uie  useful  arts.  If  the  law  alone- 
will  not  produce  tliat  effect,  until  a 'patent  is 
granted,  at  variance  with  the  exclusive  right,, 
the  patent  should  appear-  to  let  us  see  if  it  be- 
really  at  variance  and  have  that  effect. 

If  the  last  steamboat  laws,  enacted  since  the- 
North  Biver  boats  were  in  operation,  had,  in- 
stead of  using  a  general  pliraaeology,  forbid  any 
person  to  use,  on  the  waters  of  the  state,  steam- 
boats constructed  or  made  in  the  same  manner 
as  those  then  used  by  Livingston  and  Fulton,  or- 
in  any  manner  before  known  or  used,  or  in  any 
manner  invented  by  a  non-resident  alien,  would 
there  be  anything  for  the  patent  laws  or  power- 
of  Congress  to  operate  on  in  collision  there- 
toT  If  not,  then  those  state  laws  are  so  far- 
good;  and  anyme,  to  impeach  their  operation,, 
must  daim  snd  show  that  he  has  a  boat  con- 
structed in  a  different  manner,  and  which  is- 
patented  as  an  invention,  or>  at  least,  as  a  sub- 
ject for  the  laws  of  Congress  to  operate  upon,, 
and  which  he  is  restrained  from  using. 

Has  it  ever  been  disputed  that  each  state  has. 
a  right  to  grant  exclusive  privileges,  where  not 
forbidden  to  the  legislature  by  its  constitution?' 
The  wisdom  and  the  motives  of  the  grant  are- 
points  for  which  it  is  resp<msible  to  the  people- 
of  the  state  only ;  thc^  can  never  be  drawn  into- 
"discussion  in  this  court,  nor  come  un-  [*144 
der  tbe  control  of  Congress.  It  is  a  right  inher- 
ent in  the  sovereignty  of  every  country,  not 
delegated  to  Congress,  but  allowed  to,  and  con- 
stantly exercised  by,  the  state  governments. 
It  is  a  l^istative  instrument  of  ^reat  power,, 
and  may,  therefore,  be  used  to  evil  purposes; 
but  it  may  be,  and  often  has  been,  as  in  the 
present  instance,  productive  of  splendid  bene- 
fits. It.  must  reside  somewhere;  it  does  not 
reside  in  Congress;  where,  then,  does  it  reside? 

Whether  the  power  delegated  to  Congress  he- 
exclusive  or  concurrent,  the  power  of  promot- 
ing science  and  useful  arts,  by  the  introduction, 
of  imported  improvements,  and  encouraging 
the  eroplc^ment  of  things  not  susceptible  of' 
being  patented,  is  exclusively  in  the  state  legis- 
latures. It  is  of  great  importance  and  exercised 
by  every  wise  government ;  by  England,  France/ 
etc.    It  dmnesticates  the  sciences  and  useful 
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.*rt8,  tbe  talents  and  genius  of  the  civilized 
world.  Tbe  states,  in  the  exercise  of  this  their 

•exclusive  power,  which  has  been  employed  in 
making  those  lavs,  are  not  to  be  interiered  with 
from  any  apprehension  of  collision  in  the  ex- 

■ercise  of  a  concurrent  power,  only  relating  to 

uuiother  branch  of  tbe  same  subject  which  the 

tfltale  has  not  used,  and  which  Congress  may 
never  have  an  opportunity  of  using. 

I  say  a  concurrent  power,  for  such  is  that 

•delegated  to  Congress.  One  of  tbe  counsel  now 
-opposed  to  ns,  in  his  argument  in  the  ease  of 
145*]  *Sturge8  T.  CrowiAnshield,*  places  in  his 
third  class,  th&t  is,  among  the  concurrent 
powers,  that  to  promote  the  pn^ress  of  science 

-and  useful  arts;  and  says,  very  truly,  "from 
the  exercise  of  any  of  these  powers,  the  states 

■are  neither  expressly,  nor  by  any  fair  rule  of 

-construction,  excluded."  Judge  Tucker,  in  bis 
Appendix  I),  p.  182,  265,  among  the  cases  in 
wtueh  the  states  have  unquestionably  eoneur- 
Tent,  though,  perhaps,  subordinate  powers,  with 

■the  federal  government,  ranks  the  power  to 
promote  the  progress  of  science  and  useful 

.arts,  by  securing  to  the  authors  and  inventors 
the  exclusive  right,  within  the  state,  to  their 
respective  .writings  and  discoveries.  In  the  case 
of  Livingston  v.  Van  Ingen,*  Thompson,  J.,  takes 
for  granted  that  it  is  so,  and  it  is  expressly  as- 
serted by  Kent,  Ch.  J.;  and  in  the  same  case, 

:.an  instance  is  given  of  its  exercise,  by  an  act  of 
the  legislature  of  New  York,  in  favor  of  Mr. 
Rumsey,  passed  on  the  23d  of  February,  1789, 
after  the  adoption  of  the  federal  constitution, 
and  shortly  before  the  first  meeting  of  Cougress. 
It  was  entitled,  "for  securing  to  James  Rum- 
sey the  sole  right  and  advantage  of  making  and 

•employing,  for  a  limited  time,  the  several  me- 
chanical improvements  by  him  lately,  invent- 
ed."* I  do  not  speak  from  research,  but  I  un- 
derstand that  he  obtained  a  similar  patent  from 

■several  other  states.  This  law  is  a  cotempo- 
146"]  raneous  exposition  of  the  'constitution, 
and  shows  that  the  state  considered  itself  as 
still  retaining  a  concurrent  right  of  legislation 
-on  the  subject  of  inventions  in  science  and  the 
useful  arts,  notwithstanding  the  new  constitu- 
tion, and  the  recent  transfer  of  similar  powers 

"to  Congress. 

What  is  the  power  delegated  to  Congress, 

.and  -on  what  principle  is  it  foimdedT  A  con- 
fined and  partial  mode  of  promoting  the  prog- 
ress of  science  and  useful  arts,  viz.,  by  secur- 
ing, for  a  limited  time,  to  authors  and  invent- 

•ors,  the  exclusive  right  to  their  respective  writ- 
ings and  discoveries.  The  Federalist  (No.  43),* 

-says,  "the  uUliiy  of  this  power  will  scarcely  be 

-questioned.  The  copyright  of  authors  has  been 

•solemnly  adjudged  in  Great  Britain  to  be  a 
right  at  common  law.  The  right  to  useful  in- 
ventions seems,  with  equal  reason,  to  belong  to 
the  inventors."  This  commentary,  and  the 
words  of  the  constitution,  show  that  the  power 
is  only  founded  on'  the  principle  of  -literary 
property  extended  to  inventions.    It  proceeds 

upon  assuming  a  pre-existent  common  law 
Tight,  which,  however,  requires  to  be  properly 

■secured  by  adequate  remedies.   Its  principle  is 
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entirely  different  from  that  on  which  patents 
rest  in  Fhgland.  They  are  exclusive  rights, 
not  merely  secured,  but  created  and  granted; 
they  are  monopolies  for  things  invented  or  im- 
ported, and  do  not  suppose  or  act  on  any  pre- 
existent  right;  but  grant  a  right,  the  origin  and 
efficacy  of  which  is  derived  from  its  beiog  a 
gift  from  the  'Crown,  permitted  and  ["147 
kgalized  by  act  of  Parliament.  It  is  contend- 
ed,  because  the  English  judges  have  construed 
their  statute  of  monopolies,  so  as  to  include  in- 
ported  improvements,  under  the  term  inven- 
tions, that  our  constitution  should  receive  t^e 
same  construction;  but  there  is  no  foundation 
for  the  position.  The  English  judges  strained 
the  words  of  their  statute,  contrary  to  all  fair 
construction,  because  they  felt  the  importance 
of  a  power  to  encourage  imported  improvements, 
and  saw  no  other  way  by  which  it  could  be 
done;  and  besides,  their  interpretation  went  to 
strengthen  and  increase  the  royal  prerogative. 
But,  with  us,  imported  improvements  can  be 
perfectly  encouraged  by  the  states;  and  the 
power  delegated  to  Congress  is  founded  on  the 
common  law  pre-existent  right  of  inventors  to 
their  own  discoveries,  which  can  have  no 'ap- 
plication to  the  mere  possessors  of  imported 
improvements.  The  constitution  itself  does 
not  use  the  word  patent,  and  it  is  to  be  r^ret- 
ted  that  the  ilct  of  Congress  does;  for  the  use  of 
the  word  implying  a  resemblance  to  the  Eng- 
lish patent,  has  led  to  a  false  view  of  toe 
powers  of  Congress. 

But,  in  truth,  according  to  the  English  ac- 
ceptation of  the  term,  Congress  has  no  power 
to  grant  them.  It  has  no  authority  to  make 
exclusive  grants  of  any  kind;  that  power  re- 
mains solely  in  the  states,  as  a  part  of  their 
original  sovereignty,  which  has  never  come 
within  the  purview  of  the  federal  constitution. 
A  patent,  in  England,  and  every  country  but 
this,  implies  the  creation  and  gift  of  a  right,  by 
force  of  the  sovereign  power,  *conferring["148 
upon  an  inuividual  a  monopoly,  in  which  he 
had  no  pre-existent  right.  This  can  done  by 
the  states,  and  only  by  the  states.  The  power 
delegated  to  Congress  does  not  authorize  it  to 
create  any  r^ht,  or  to  give  any  right;  it  only 
enables  that  body  to  secure  a  pre-existent  com- 
mon law  right,  and  for  that  purpose  it  may 
create  and  give  a  remedy.  Where  there  is  no 
pre-existent  right  to  be  secured,  the  power  of 
Congress  cannot  operate.  To  these  positions 
the  attention  of  the  court' is  directed,  as  they 
may  be  found  important  in  the  sequel. 

Although  the  article  in  the  constitution  is  ex- 
pressed with  accuracy,  yet  it  ftlso  has  emplc^ed 
a  word  sometimes  taken  in  different  senses, 
and  which  has  likewise  contributed  to  a  false 
view  of  the  power  of  Congress;  the  expression 
is,  "an  exclusive  right."  The  word  "exclusive" 
may  well  mean,  as  it  does  here,  individual,  sole, 
or  separate,  in  which  sense  every  man's  private 
property,  to  which  no  other  man  lias  any  claim, 
18  his  exclusive  property.  In  that  sense,  Judge 
Chase  mja,  in  the  case  of  Calder  et  nx.  v.  Bull 
et  ux:*  'if  anyone  has  m  rig^t  to  pro|»erty, 
such  right  is  a  perfect  and  exclusive  right." 
But  that  word  "exclusive"  is  more  frequent^ 
applied  to  express  that  others  have  been  ex- 
cluded or  shut  out  from  the  parUcipation  of  what 
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they  were  previously  entitled,  or  vrould,  but  for 
tlutt  cxelusiou,  be  entitled  to  enjoy  and  use.  In 
thia  lense,  the  phrase,  exclusive  rights  or  priv- 
14**]  ileges,  u  ordinarily  understood.  *But 
it  never  was  intended  to  give  Congress  any 
power  to  grant  exclusive  privileges ;  and  in  the 
article  of  the  constitution,  that  meaning  of  the 
word  would  be  inconsistent  with  the  idea^of  se- 
curing a  pre-existing  right.  All  error  would 
have  been  avoided  if  tiie  adjective  had  been  en- 
tirely omitted,  or  the  word  individual  lubsti- 
tnted. 

At  the  time  of  making  the  state  grant  in 
qucBtion,  no  man  had,  and,  indeed,  no  man  yet 
has,  any  pre-existing  right  to  an  invention,  con- 
nected with  the  subject-matter  of  the  grant. 
Suppose  any  man,  however,  now  to  make  an 
invention,  and  seek  to  use  it  without  procuring 
for  himself  a  patent,  or  availing  himself  of  the 
power  delegated  to  Congress,  surely  the  law  of 
the  state  would  be  compet^t  to  prevent  his 
using  it  within  its  waters  and  juiiadicU<m.  The 
statute  law  would,  in  that  instenee,  operate  on 
the  common  law,  and  prevent  the  common  law 
right,  pro  tanto,  from  ever  arising  in  the  same 
way  as  in  a  fisheiy.  The  right  of  flsbing  in  a 
public  navigable  river,  is  a  common  right;  but 
suppose  that  before  the  birth  of  any  given  in- 
dividual, a  part  of  that  navigable  river  had,  by 
statute,  been  turned  into  a  several  flahery,  sure* 
ly  his  common  right  would  not  entitle  him  to 
fish  in  that  part  of  the  navigable  river  which 
■a  statute  bad,  before  the  commencement  of  his 
«cmimon  right,  turned  into  a  separate  fishery. 
His  right  to  fish  there  never  had  a  commence- 
ment or  origin.  So.  with  this  supposed  invent- 
or. A  statute,  prior  to  the  ccraimencement  of 
hia  common  law  right,  so  acted  on  that  common 
150*]  law  itself,  that  a  right  *in  him  to  use. 
his  invention,  in  the  waters  of  the  state,  never 
had  a  commencement  or  origin.  Now,  suppose 
the  inventor  to  procure  a  patent;  would  that 
•enable  him  to  use  his  patented  invention  within 
the  jurisdiction  and  waters  of  a  state,  contrary 
to  its  atatutesT  If  it  did,  what  .would  be  its 
operation!  The  delated  power  is  only  to  se- 
cure a  pre-existent  right;  it  can  only  do  that 
so  far  as  there  la  a  pre-existent  right;  where 
there  is  not,  there  is  nothing  to  be  secured. 
So  far,  then,  as  relates  to  any  use  or  exercise 
of  the  invention  within  the  state,  there  would 
be  no  right  to  be  secured,  and  nothing  for  the 
power  of  Congress  to  operate  upon.  But  fur- 
ther, if  the  inventor,  before  obtaining  his  pat- 
ent, could  not  legally  use  his  invention  but, 
after  obtaining  his  patent,  could  use  it  in  de- 
spite of  the  state  laws,  tiie  patent  would  then 
create  and  give  a  right  that  did  not  exist 
liefore,  and  thus  transcend  the  power  dele- 
gated to  Congress,  which  does  not  enable  that 
body  to  create  or  give  any  right,  but  only  to 
'Create  and.  give  a  remedy  for  the  purpose  of 
•ecnring  an  existing- right,  which  derives  its 
origin  and  force  from  some  other  law  or  laws 
than  those  made  by  Congress. 

So  for,  then,  as  relates  to  those  state  laws,  it 
Is  impossible  that  their  validity  can  be  affected 
by  tke  patenting  of  any  invention  or  discovery 
made  subsequent  to  their  enactment.  But  it 
may  still  be  advisable  to  pursue  the  same  course 
of  reasoning,  and  inquire  how  far  even  the  ex- 
istence of  a  patent,  previous  to  the  passing  of 
151*]  such  acts,  would  *enable  the  patentee 
to  use  his  iamtion  in  despite  of  them. 
«  It.  ed. 


The  object  of  a  patent,  granted  in  pursuance 
of  the  delegated  power,  is  to  perfect  an  imper- 
fect right,  by  exactly  ascertaimng,  if  I  may  say 
so,  its  means,  and  boundaries,  and  identity,  and 
b^  affording  an  adequate  remedy  for  its  viola- 
tion. The  precise  nature  of  the  remedy  is 
within  the  discretion  of  Congress;  but  the  na- 
ture of  the  evil  it  purports  to  remedy  is  entire- 
ly illustrative  of  tue  extent  of  the  power  dele- 
gated to  Congress.  The  patent  law  itself  shows 
that  its  object  is  to  turn  the  imperfect  right  in- 
to property,  for  it  directs  that  the  applicant's 
petition  shall  signify  a  desire  of  obtaining  an 
exclusive  property  in  his  improvement.  And 
the  clause  giving  the. remedy  shows  the  injury 
against  which  Congress  intended  to  guard,  and 
against  which  alone  it  had  any  power,  imder 
the  constitution,  to  provide  a  guard ;  where  any 
person  "shall  make,  devise,  use  or  sell"  the 
thing  whereof  the  exclusive  right  is  secured  to 
the  patentee  by  such  patent,  etc.*  But  no  rem- 
edy 18  provided  against  preventing  the  patentee 
from  making,  devising,  using  or  selling  the 
thing  so  patented.  That,  if  any  grievance  at 
all,  IS  one  not  within  the  purview  of  the  act, 
nor  within  the  powers  of  Congress,  and  against 
which,  therefore,  no  remedy  is  there  provided. 

The  object  of  this  power,  and  of  the  law  made 
under  it,  ia  to  give  to  the  pre-existent  but  im- 
perfect right  tm  security  and  attributes  of  ac- 
tual *property.  When  the  laW  of  Con-  ['ISa 
gress  has  done  that,  it  is  functus  officio;  and 
it  leaves  that  right,  which  it  has  placed  in  the 
class  of  actual  property,  to  be  used  and  en- 
joyed like  every  other  kind  of  actual  property, 
conformably  to  the  laws  ,of  the  place  where  it 
is  to  be  enjoyed.  That  which  is  thus  the  object 
of  the  power  and  law  of  Congress,  is  the  pat- 
ent-right, which  it  has,  as  it  were,  converted 
into  a  chattel.  But  the  difference  between  the 
patent-right  and  the  thing  patented,  is  great 
and  palpable,  equal  to  the  difference  between  s 
copy-right  and  a  book.  If  a  state  attempted 
to  authorize  a  violation  of  these  rights,  to  en- 
able another  to  make  use  of  or  vend  the  thing 
patented,  or  to  print  the  book,  or  to  throw 
open  and  in  common  the  patent-right  or  the 
copy  right,  then  its  law  would  be  unconstitu- 
tional. But  the  rights,  and  only  the  rights, 
are  the  object  of  the  power  and  laws  of  Con- 
gress; the  things  themselves  are  personal  prop- 
erty or  chattels  of  the  ordinary  kind,  to  be  en- 
joyed, like  all  other  property,  subject  to  laws 
over  which  Congress  has  no  control. 

If  so,  why  has  not  a  state  a  right  to  prohibit 
tiie  use  of  the  thing  patented  within  ito  juris* 
diction?  It  can  do  so  as  to  all  other  kinds  of 
property.  It  is  no  argument  to  say  that  if  one 
stato  can  do  it  every  state  can  do  it.  If  every 
state  wished  to  do  it,  how  could  they,  or  why 
should  they,  be .  prevented  I  But,  is  not  that 
the  case  with  every  kind  of  property?  And  if 
they  should  extend  that  power  over  any  species 
of  unpatented  property,  could  Congress  inter- 
fere? The  individual  states  having  that  power 
over  every  kind  of  *originalIy  perfect  [•153 
property,  can  it  be  supposed  that  because  Con- 
gress was  empowered  to  turn  imperfect  into 
perfect  property,  this  newly  secured  species 
should  occupy  a  superior  ielass,  and  possesa 
privileges  and  exemptions  that  were  never  at- 
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tached  to  any  other  kind  of  property?  Hie 
power  of  r^vlating  and  prohibiting  the  use  of 
every  kind  of  property  must  be  somewhere;  it 
is  a'  necessary  part  of  l^slative  sovereignty, 
and  must  be  intrusted  to  some  constituted  au- 
thority. As  to  all  other  kinds  of  property,  it 
is  undoubtedly  in  the  state  legislatures.  Things 
patented  may  be  dangerous  or  noxious;  they 
may  be  generally  useful,  and  locally  injurious; 
sudi,  for  instance,  might  be  torpedoes  and  a 
peaceful  and  onnmeroial  port,  fire  balloosB  and 

Suibs  in  a  populous  cn^;  though,  in  some 
aces  and  on  some  occasions,  they  may  well 
be  useful  and  advanta^ous,  or,  at  least,  harm- 
less. Among  the  curiosities  in  the  patent-of- 
fice, there  probably  are  some  patented  veloci- 
pedes. The  corporation  of  New  York,  in  1819, 
by  an  ordinance,  prohibited  the  use  of  any 
velocipede  in  the  streets  of  that  city.  Had  it 
not  a  right  to  do  so?  and  oould  the  owner  of 
any  of  those  patent  velocipedes  use  them  in  the 
streets,  in  despite  of  that  ordinance?  The  legis- 
lature of  New  York  has,  for  many  years,  pro- 
hibited the  drawing  of  any  lotteries  there,  ex- 
cept what  it  has  granted  to  certain  public  in- 
stitutiontf,  such  as  Union  College,  and  the  Col- 
lege of  Physicians.  By  virtue  of  the  prohibi- 
tion to  others,  and  the  grant  to  those  institu- 
tions, they  have  obtiuned  an  exclusive  right  of 
154*]  drawing  lotteries,  similar  to  *that,  the 
constitutionality  of  which  is  now  in  contro- 
versy. Joseph  Vanini  has  patented  a  new  mode 
of  drawing  lotteries,  which  is,  unquestionably, 
a  great  improvement,  simplifying  the  opera- 
tion, and,  by  completing  it  in  less  than  five 
minutes,  preventing  all  insurances,  and  many  of 
ihe  evils  attendant  on  the  old  mode.  But,  could 
he,  because  his  invmtion  is  an  improvement 
and  patented,  insist  on  a  right  to  use  it,  and 
draw  lotteries  in  the  state  of  New  York,  con- 
trary to  its  laws,  and,  indeed,  now,  to  the  ex- ; 
press  provisions  of  its  cfmstitution  ?  No.  The 
power  to  prohibit  the  use  of  patented  things, 
either  generally  or  locally,  must  reside  some- 
where. Can  Congress  prohibit  the  use  of  1o-  I 
cally  injurious,  but  patented  thines,  in  the 
waters,  or  the  cities,  or  the  populous  towns 
of  New  York?  If  not,  because  it  has  no  power 
of  regulation  or  prohibition,  where  does  that 
power  reside?  If  it  reside,  as  it  must,  exclu- 
sively in  the  state  legislatures,  or  subordinate 
authorities,  who  but  their  constituents  can  in- 
quire into  the  motives  or  propriety  of  their  ex- 
ercise of  that  power,  or  the  extent  to  which  it 
should  be  carried?  If  the  states  have  not  that 
r^ulating  and  controlling  power,  as  Congress 
assuredly  has  it  not,  what  is  the  consequence? 
A  patent  can  be  got  for  anything,  and  with  no 
previous  competent  authority  to  decide  upon 
its  utility  or  fitness.  If  it  once  issues  from  the 
patent-office,  as  full  of  evils  as  Pandora's  box, 
if  they  be  as  new  as  those  that  issued  from 
thence,  it  is  above  the  restraint  and  control  of 
the  state  legislatures;  of  the  legislature  of  the 
United  States;  of  every  human  authority. 
155*]  *I  put  the  case  of  their  being  noxious  or 
dangerous;  but  there  may  be  a  multitude  of 
other  reasons  for  regulating,  restraining,  or  even 
prohibiting  their  use;  of  these  Congress  can 
take  no  cognizance.  If  the  state  governments 
can  take  no  cognizance  of  them,  no  institution 
can;  if  they  can  take  cognizance,  their  power 
is  exclusive,  and  their  exercise  of  it  cannot  be 
•0 


reviewed.  Could  CongreH  (Incapable  aa  It  Is,. 
of  itself,  prohibiting  the  use  of  patented 
things)  pass  a  law,  in  words,  that  a  patentee- 
shall  lutve  a  right  to  use  hie  patented  machine- 
in  any  state,  notwithstanding  any  prohibitory- 
laws  of  that  state?  Would  that  be  within  thfr 
power  of  Congress?  How,  then,  can  implica- 
tion give  to  the  patentee  the  same  right?  If 
a  patent  can  give  a  right  to  use  the  thing  pat- 
ented, in  con&avention  of  this  exclusive  rights 
it  would  have  the  same  effect  in  contravention 
of  any  other  exclusive  right  granted  by  a  state* 
Ferries,  stage-coaches,  etc.,  all  the  grants  le- 
specting  them,  would  be  broken  down  by  some- 
patented  vehicle,  for  they  are  all,  in  pari  ma- 
teria, exclusive  grants,  from  motives  of  publie 
policy;  and,  having  no  connection  with  the- 
principle  of  literary  property,  which  is  the- 
origin  and  the  object  of  patent-rights,  thcry 
cannot  be  affected  Dty  any  power  given  to  Con- 
gress. A  state  has  the  same  jurisdiction  and 
authority  over  its  rivers  and  lakes  that  It  ha» 
over  its  canals.  Now,  if  the  legislature  of  New 
York  judged  it  advisable  so  to  do,  could  it 
not  prohibit  any  boat,  using  some  patented 
machinery,  from  navigating  ite  wesiem  canal  F 
If  it  could,  why  could  it  not  make  the- 
*same  prohibition  as  to  its  rivers  and  [*15e 
lakes;  and  if  tiie  act  here  should  be  an  excess- 
or  abuse  of  Ic^slation,  would  not  its  respon- 
sibility be  exausively  to  the  pcu^e  oS  th» 
state? 

The  state  of  New  York,  from  motives  not 
examinable  here,  made  a  contract,  which  is  the- 
foundation  of  our  right;  it  could  only  do  so  by 
a  law.  The  state  had  a  right  to  contract,  and^ 
BO  far,  it  stands  on  the  same  footing  as  if  one- 
individual  contracted,  for  a  valuable  consider- 
ation, with  another,  to  receive  his  supplies  of 
ai^  article  from  him  only.  In  Uie  case  of  indi- 
viduals, could  a  man,  having  a  patented  im- 

firovement  of  the  same  article,  insist  on  annul- 
ing  that  contract,  as  interfering  with  faia 
exclusive  right  and  patent?  If  not,  why  should 
not  a  state,  capable  of  contracting,  have  the- 
same  right  to  make  that  bargain,  and,  conse- 
quentl;r»  exclude  the  use  of  the  patented  article 
in  its  jurisdietitm  and  domain,  as  an  individual 
has  in  his  own  house  and  farm?  The  waters  of 
the  state  are  the  domain  and  property  of  the- 
state,  subject  only  to  the  commercial  refla- 
tions of  Congress.  Why  should  not  the  con- 
tract of  a  state,  in  regard  to  its  domain  and 
property,  be  as  sacred  as  that  of  an  individual  r 
Such  a  contract  was  in  this,  and  may  in  many 
cases,  be  very  useful  and  advantageous.  Who- 
is  bo  judge  of  that  hut  the  state  legislatures  r 
Could  Congress  have  made  this  contract,  or  se- 
quired  this  beneilt  for  the  state!  Certainly 
not.  If  the  state  cannot,  what  power  or  au- 
thority can?  And  is  it  come  to  this,  that  a 
contract,  such  as  every  individual  in  the  land 
may  wisely  and  lawfully  •make,  for  [•157 
his  own  benefit,  and  to  be  enforced  in  his  own 
premises,  no  state,  and  no  authorify^  for  any 
state,  can  make  for  its  benefit,  and  to  be  en- 
forced in  its  jurisdiction? 

There  are  circumstances  connected  witlk 
those  laws,  sufficient  to  make  any  tribunal 
require  the  strongest  arguments  before  it  ad- 
juaged  them  invalid.  The  state  of  New  York^ 
by  a  patient  and  forbearing  patronage  of  ten 
years  to  Livingston  and  Fulton,  by  the  tempt- 
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ing  indneement  of  Ito  vtutttnA  rswftrd,  and  by 
the  aubsequent  llberaflij  of  Its  contract,  has 
•called  into  existence  the  noblest  and  most  use- 
ful improvement  of  the  present  day.  Genius 
had  contended  with  its  innerent  difficulties  for 
.generations  before;  and  if  some  had  nearly 
reached,  or  some  even  touched,  the  goal,  they 
sunk  exhausted,  and  the  result  of  their  elTorta 
perished  in  reality  and  almost  in  name.  Such 
would  probably  uve  been  the  end  of  Fulton'a 
labors;  and  neither  the  malth  and  talents  of 
his  associate,  nor  the  resources  of  his  own  great 
mind,  would  have  saved  him  from  the  fate  of 
others,  if  he  had  not  been  sustained,  for  years, 
by  the  wise  and  considerate  encouragement  of 
the  state  of  New  York.  She  has  brought  into 
noonday  splendor  an  invaluable  improvement 
to  the  mtercourae  and  consequent  happiness  of 
man,  which,  without  her  lUd,  would,  perhaps, 
have  scarcely  dawned  upon  our  grandchildren. 
She  has  not  only  rendered  this  service  to  her 
own  citizens,  but  the  benefits  of  her  policy 
liave  spread  themselves  over  the  whole  Union. 
Where  can  you  turn  your  eyes,  and  where  can 
188*]  you  travel,  'without  having  your  eyes 
delighted,  and  some  part  of  the  fatigues  of 
your  joumqr  relieved,  1^  the  presence  of  a 
Bteamboatt  The  Ohio  and  Mississippi  has 
converted  into  rapid  channels  for  c«»nmunicat- 
ing  wealth,  comforts  and  enjoyments,  from 
their  months  to  their  head  waters.  Aiid  the 
happy  and  reflecting  inhabitants  of  the  states 
they  wash,  may  well  ask  themselves,  whether, 
next  to  the  constitutions  under  which  they  live, 
then  be  a  single  blessing  they  enjoy  from  the 
art  and  labor  of  man,  greater  than  what  they 
tiave  derived  from  the  patronage  of  the  state  of 
New  Toric  to  Robert  Fulton  T  But  ttie  migh^ 
benefits  that  have  resulted  from  those  laws,  are 
not  circumscribed,  even  by  the  vast  extent  of 
our  Union.  New  York  may  raise  her  .head, 
she  may  proudly  raise  her  head,  and  cast  her 
«ye8  over  the  whole  civilized  world;  she  there 
nay  see  its  countless  waters  bearing  on  their 
surface  countless  offsprings  of  her  munificence 
and  wisdom.  She  ma^  fmdly  calculate  on- 
tlwir  speedy  extension  in  every  direction,  and 
through  every  r^on,  from  Archangel  to  Cal- 
cutta; and  justly  arrogaUng  to  herself  the 
labors  of  the  man  she  cherished,  and,  CMiscious 
of  the  value  of  her  own  good  works,  she  may 
turn  the  mournful  exclamation  of  MaetM  into 
an  expression  of  triumph,  and  exultingly  ask, 

QiMB  reglo  In  terrls  nostrl  non  plena  laborls? 

And  it  is,  after  all  those  advantages  have 
been  acquired  and  realized  to  the  world;  after 
numerous  individuals  have  embarked  their  for- 
199*]  tunes,  on  "the  faith  of  those  grants,  and 
a  ten  years'  acquiescence  in  the  decision  by 
which  Uiey  were  sanctioned;  after  the  properly 
tbey  haTc  created  has  been  diffused  among  a 
mnititDde  of  possessors;  after  it  has  become 
the  sole  rapport  of  the  widow  and  the  orphan ; 
after  it  has  received  and  exhausted  the  accumu- 
lated savings  of  the  laborious  and  industrious 
beaids  of  families,  that  a  decision  is  required, 
which  cannot,  indeed,  undo  the  lasting  benefits 
already  procured  to  the  world,  but  would,  as- 
•nredly,  undo  many  of  those  who  have  confided 
their  wealth  and  means  to  tin  stabilitgr  and  ob- 
Mrranee  oi  those  laws. 

The  Attorasiy-Genenl,  for  tha  appellant,  in 
«  Ifc  ed> 


reply,  inaisted  that  tiie  laws  of  New  YoiA.  wen 
unconstitutional  and  void. 

1.  Because  they  are  in  conflict  with  powers 
exclusively  vested  in  Congress,  which  powers 
Congress  has  fully  exercised,,  by  laws  now  sub- 
sisting and  in  full  force. 

2.  Because,  if  the  powers  be  concurrent,  the 
legislation  of  the  state  is  in  confiict  with  that 
of  Congress,  and  is  therefore  void. 

He  stated  that  the  powers  with  which  the 
laws  of  New  York  conflict,  are  the  power  "to 
promote  the  progress  of  science  and  the  useful 
arts,  by  securing,  for  a  limited  time,  to  authors 
and  inventors,  the  exclusive  right  to  their  re- 
spective writings  and  inventions,"  and  the 
power  "to  regulate  commerce  with  forei^ 
nations,  and  among  the  several  states."  If 
these  powers  were  exclusive  in  Congress,  and 
it  had  exercised  them  W  'suhsisting  [*180 
laws;  and  if  the  laws  of  New  York  Interfere 
with  the  laws  of  Congress,  by  obstructing,  im< 
peding,  retarding,  burdening,  or  in  any  other 
manner  controlling  their  operation,  the  laws  of 
New  York  are  void,  and  the  judgment  of  the 
State  Court,  founded  on  the  assumption  of  their 
validity,  must  be  reversed. 

In  discussing  this  question,  the  general  prin- 
ciples assumed,  as  postulates,  on  the  other  side, 
might  be,  for  the  most  part,  admitted.  Thus, 
it  might  be  admitted,  that  by  force  of  the  dec- 
laration of  independence,  each  state  became 
sovereign;  that  they  were,  then,  independent 
of  each  other,  and  foreign  to  each  other;  that 
by  virtue  of  their  separate  sovereignly,  they 
had  each  full  power  to  levy  war,  to  make 
peace,  to  establish  and  relate  commerce,  to 
encoun^  the  arts,  and  generally  to  perform 
all  other  acts  of  sovereign^.  It  was  also  con- 
ceded that  the  government  of  the  United  States 
is  one  of  delegated  powers;  and  the  counsel  for 
the  respondent  added  that  it  is  one  of  enumer- 
ated powers.  Yet  they  admitted  that  there 
were  implied  powers,  and  had  given  a  difi'erent 
rule  for  the  construction  of  the  two  classes  of 
powers,  which  was,  that  "the  express  powers 
are  to  be  construed  strictly,  the  implied  powers 
liberally.**  But  the  implied  powers,  he  pre* 
sumed,  were  only  those  which  are  necessary 
and  proper  to  carry  the  powers,  expressly 
given,  into  effect — ^the  means  to  an  end.  This 
clause  had  not  been  generally  r^rded  as,  in 
fact,  giving  any  new  powers.  C<nigress  would 
have  bad  them  without  the  express  declaration. 
*The  clause  was  inserted  only  ex  abun-  [*161 
danti  cautda.  With  this  explanation,  it  might 
be  conceded  that  the  constitution  of  ttie  United 
States  is  one  of  delegated  and  enumerated  pow- 
ers ;  and  that  all  powers,  not  delated  by  the 
constitution  to  the  national  government,  nor 
prohibited  by  it  to  the  states,  are  reserved  to 
the  states  respectively,  or  to  the  people.  The 
peculiar  rule  of  construction  demanded  for 
those  powers  might  also  be  conceded:  that  the 
express  powers  are  to  be  strictly  construed,  the 
implied,  liberally.  By  which  was  nnderstood 
to  be  meant,  that  Congress  can  do  no  more 
than  they  are  expressly  authorized  to  do; 
though  the  means  of  doing  it  are  left  to  their 
discretion,  under  no  other  limit  than  that  they 
sball  be  necessary  and  proper  to  the  end. 

On  the  other  hand,  the  counsel  for  the  re- 
spondent themselves  admitted  that  Congress, 
nereriJieless,  has  scou  exclusive  powers;  ra^ 
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in  conformity  with  the  decisions  of  the  court, 
they  admit  that  those  exclusive  powers  exist 
under  three  heads.  (1)  When  the  power  it 
given  to  Congress  In  express  terms  of  exclu- 
sioo.  (2)  When  a  power  is  given  to  Congreas, 
and  a  like  power  is  expressly  prohibited  to  the 
states.  (3)  Where  a  power  given  to  Congress 
is  of  such  a  nature  that  the  exercise  of  the 
same  power  by  the  states  would  be  repugnant. 

With  regard  to  the  degree  of  repugnancy,  it 
was  insisted  that  the  repugnancy  must  be  mani- 
fest, necessary,  unavoidable,  total  and  direct. 
Certainly  if  the  powers  be  repugnant  at  all, 
they  must  be  so  with  all  these  qualificatioDs. 
162*]  If  Congreas,  'in  the  lawful  exercise  of 
its  power,  says  that  a  thing  shall  be  done,  and 
the  state  sa^s  it  shall  not;  or,  which  is  the 
same  thing,  if  Congress  says  that  a  thing  shall 
be  done,  on  certain  terms,  and  the  state  s^rs  it 
shall  not  be  doue,  except  on  certain  other 
terms,  the  repugnancy  has  all  the  epithets 
which  can  be  lavished  upon  it,  and  the  state 
law  must  be  void  for  this  repugnancy. 

A  new  test  for  the  application  of  this  third 
head  of  exclusive  power  had  been  proposed. 
It  was  said  that  "no  power  can  be  exclusive 
from  its  own  nature,  except  where  it  formed 
no  part  of  state  authority  previous  to  the  -con- 
stitution, but  was'  first  created  by  the  con- 
stitution itself."  But  why  were  these  national- 
powers  thus  created  by  the  constitutionT  Be- 
cause they  look  to  the  whole  United  States  as 
their  theatre  of  action.  And  are  not  all  the 
powers  given  to  Congress  of  the  same  charac- 
ter? Under  the  power  to  regulate  commerce, 
the  commerce  to  be  regulated  is  that  of  the 
United  States  with  foreign  nations,  among  the 
several  states,  and  with  the  Indian  tribes.  No 
state  had  any  previous  power  of  nguiatinp 
these.  The  same  thii^  might  be  alTirmed  of 
all  the  othpr  powers  enumerated  in  the  consti- 
tution. They  were  all  created  by  the  consti- 
tution, because  they  are  to  be  wielded  by  the 
whole  Union  over  the  whole  Union,  which  no 
state  could  previously  do.  If  any  one  power., 
created  by  the  constitution,  may  be  exclusive 
for  that  reason,  then  all  may  be  exclusive,  be- 
cause all  are  originally  created.  If,  on  the 
other  hand,  we  are  to  consider  the  powers  enu- 
merated in  the  constitution,  not  with  reference 
ISS*]  *to  the  greater  arm  that  wields  them, 
and  the  more  extended  territory  over  which 
they  operate,  but  merely  in  reference  to  the 
nature  of  the  particular  power  in  itself  consid- 
ered; then,  according  to  this  new  test,  all  the 
powers  given  to  Congress  are  concurrent;  be- 
cause there  is  no  one  power  given  to  it,  which, 
considered  in  this  light,  might  not  have  been 
previously  exercised  by  the  states  within  their 
respective  sovereignties.  But  this  argument 
proved  too  much;  for  it  has  been  conceded 
that  Bcune  of  the  powers  are  exclusive  from 
their  nature;  whereas,  if  the  argument  were 
true,  none  of  them  could  be  exclusive.  On 
this  argument,  the  entire  class  or  head  of  ex- 
clusive powers,  arising  from  the  nature  of  the 
power,  must  be  abolished.  But  this  court  had 
repeatedly  determined  that  there  is  such  a  class 
of  ezelnsive  powers.  The  power  of  establish- 
ing a  uniform  rule  'of  naturalisation  is  c«ie  of 
Uie  Instanoes.  Its  exclusive  diaracter  is  rested 
62 


on  the  eoDstitutlonal  requisition  that  the  rnle 
established  under  it  should  be  uniform.* 

It  had  been  objected  that  tills  would  have 
been  a  concurrent  power,  but  for  the  auxiliary 
provision  in  the  constitution  that  a  citizen  of 
one  state  shall  be  entitled  to  all  the  privileges 
of  a  citizen  in  every  other  state.  The  answer 
was,  that  it  is  not  so  determined  by  the  court 
in  the  case  cited,  and  that  the  commentators 
on  the  constitution  place  it  exclusively  on  the 
nature  of  the  power  as  described  in  the  grant.* 

*So,  also,  the  power  of  establishing' [*  164 
uniform  laws  on  the  subject  of  bankruptcies,  i» 
clearly  an  exclusive  power  from  its  nature. 
The  court  has,  indeed,  determined  that  until 
Congress  thought  fit  to  exercise  the  power,  the' 
states  might  pass  local  bankrupt  laws,  provid- 
ed tiiey  did  not  impair  the  obligation  of  con- 
tracts; but,  that  as  soon  as  Congrus  Instate 
on  the  subject,  the  power  of  the  States  is  at  an 
Old.* 

But  It  bad  been  said  that  this  doctrine  takes- 
away  state  power,  by  implication,  which  ia. 
contrary  to  the  principles  of  interpretation^ 
laid  down  by  the  commentators  on  the  consti- 
tution.  It  was  not  the  opinion  of  the  authors- 
of  the  Federalist  that  a  state  power  could  not. 
be  alienated  by  Implication.    Their  doctrine 
was,  tliat  it  might  be  alienated  by  implieatloDr 
provided  the  implication  be  inevitable;  and  tha^ 
it  la  Inevitable  wherever  a  direct  and  palpable 
repugnancy  exists.   The  distinction  between  re- 
pugnancy and  occasional  interference  is  mani- 
fest.  The  occasional  interference,  alluded  to  in 
the  Federalist  and  admitted  by  this  court,  in  its- 
adjudications,  is  not  a  repugnancy  between  the 
powers  themselves;  it  is  a  mere  incidental  in- 
terference In  the  operation  of  powers  harmon- 
ious in  themselves.   The  case  put,  was  of  a  tax: 
laid  by  Congress,  and  a  tax  laid  by  the  state^ 
upon*  the  same  subject,  e.  g.,  on  a  tract  of  land... 
The  taxes  operate  upon,  and  are  to  be  satisfied 
out  of  the  same  suoject.    It  might  be  incon- 
venient to  the  proprietor  to  pay  both  taxes. 
In  an  extreme  'case,  the  subject  might  [*ie& 
be  inadequate  to  the  satisfaction  of  both.  Thea 
the  tal  laid  by  the  paramount  authority  must 
be  first  satisfied.   Slill,  this  incidental  interfei^ 
ence  in  their  operation  is  not  an  inherent  re- 
pugnance in  the  nature  of  the  powers  them- 
selves. 

It  was  also  said  that  to  constitute  the  power- 
an  exclusive  one  in  Congress,  the  repugnance 
must  be  such  that  the  state  can  pass  no  law  on 
the  subject,  which  will  not  be  repugnant  to  the 
power  given  to  Congress. 

This  required  qualification  before  it  could  bo- 
admitted.  Some  subjects  are,  in  their  nature* 
extremely  multifarious  and  complex.  The  same- 
subject  may  consist  of  a  great  variety  of 
branches,  each  extending  itself  into  remote^ 
minute  and  infinite  ramifications.  One  branch- 
alone,  of  such  a  subject,  might  be  given  exclu- 
sively to  Congress  (and  the  power  is  exclusive- 
only  so  far  as  it  is  granted)  yet,  on  other- 
branches  of  the  same  subject,  the  states  might 
act  without  interfering  with  the  power  exuu- 
sively  granted  to  Congress.  Commerce  is  such 
a  subject.  It  is  so  complex,  multifarious  and 
indefinite,  that  it  would  be  extremely  difficulty 

1.  — Chirac  v.  Chirac,  2  Wheat  Rep.  268. 
S^The  Federalist.  No.  42. 

2.  — Sturges  v.  Crownlnshlel^  4  Wbeat  Rep.  122, ' 

Wheat 
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if  not  impracticable,  to  make  a  digest  of  all  the 
operations  which  belong  to  it.  One  or  more 
branches  of  this  aubjeet  might  be  given  exclu- 
•ively  to  Congress;  the  others  may  be  left  open 
to  the  states.  They  may,  therefore,  legislate 
on  ecnnmerce,  though  tbey  cannot  touch  that 
branch  which,  is  given  exclusively  to  Coa- 
greu. 

So  Congress  has  the  power  to  pnunote  the 
progress  of  science  and  the  useful  arts;  but 
199*1  only  ™  "one  mode,  viz.,  1^. securing,  for 
a  limited  time,  to  authors  and  investors,  the 
exduaive  right  to  their  respective  writings  and 
diseoveries.  This  might  be  an  exclusive  power, 
and  was  contended  to  be  so.  Yet,  there  are  a 
th<rasand  other  modes  in  which  the  progress  of 
■eience  and  the  useful  arts  may  be  promoted, 
aa  by  establishing  and  endowing  literary  and 
phimophical  societies,  and  many  others  which 
might  be  mentioned.  Hoice,  notwithstanding 
this  particular  exclusive  grant  to  Congress,  of 
one  mode  of  promoting  the  pn^fress  of  science 
and  the  useful  arts,  the  states  may  rightfully 
make  many  enactments  on  the  general  subject, 
without  any  repugnance  with  the  peculiar 
grant  to  Congress. 

But,  to  come  now  to  the  question,  whether 
these  state  lavra  be  repugnant  to  this  grant  of 
power,  we  must  first  inquire  why  it  was  con- 
(erred  on  Congress.  Why  was  it  thought  a 
matter  of  sufficient  importance  to  omfer  this 
power  upon  the  national  government  T  The 
answer  to  this  question  would  be  found  in  the 
history  of  the  country,  in  the  nature  of  our  in- 
stitutions, and  the  great  national  objects  which 
the  constitution  had  in  view.  The  country  was 
in  its  infancy;  its  population  was  small;  its 
territory  immense;  it  nad  recently  thrown  off 
its  bondage  by  the  war  of  the  revolution,  and 
was  left  exhausted  and  poor — poor  in  every- 
thing but  virtue  and  the  love  of  country,  it 
was  still  dependent  on  the  arts  of  Europe  for 
all  the  comforts  and  almost  all  the  neces- 
saries of  life.  We  had  hardly  any  manufac- 
tures, science  or  literature  of  our  own.  Our 
1 97'}  itatesmen  saw  iba  *great  destiny  which 
was  before  the  nation,  but  th«y  saw  also  the 
necessity  of  exciting  the  energies  of  the  people, 
of  invoking  the  genius  of  invention,  and  of 
creating  and  difTusiog  the  lights  of  science. 
These  were  objects  in  which  the  whole  nation 
was  concerned,  and  were,  therefore,  naturally 
and  properly  confided  to  the  national  govern- 
ment. The  states,  indeed,  might  have  exercised 
their  inherent  power  of  l^slating  on  this  sub- 
ject; bnt  their  sphere  of  action  was  compara- 
tively small;  their  regulations  would  naturally 
have  been  various  and  conflicting.  Discourage- 
ment and  discontent  would  have  arisen  in  some 
States,  from  the  superior  privileges  conferred 
on  the  works  of  genius  in  others;  contests 
would  have  ensued  among  them  on  the  point  of 
the  originality  of  inventions;  and  laws  of 
retortion  and  reprisal  would  have  followed. 
Alt  these  difficulties  would  be  avoided  by  giv- 
ing the  power  to  Congress,  and  giving  it  ex- 
clusively of  the  States.  If  it  were  wisely  ex- 
erted by  Congress,  there  could  be  no  necessity 
for  a  eoncnrrent  exercise  of  the  power  by  the 
States. 

The  terms  of  the  grant  are :  "Congress  shall 
have  powM"  to  promote  the  progress  of  science 
and  tba  VMfnl  arts,  hy  seeuring,  for  a  limited 
•  Ifc  ad. 
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time  to  authors  and  Inventors,  the  exclusive 
ri^ht  to  their  respective  writings  and  discov- 
enei,"  This  exclusive  right  is  to  he  co-exten* 
sive  with  the  territory  of  the  Union.  The  laws 
to  be  made  for  aeeuxing  it  must  be  uniform, 
and  must  extoid  throughout  Uie  country.  The 
exclusive  nature  of  every  power  is  to  be  tested 
by  the  character  of  the  'acts  which  [*16S 
Congress  is  to  pass.  This  is  the  case  with  the 
naturalization  laws.  The  exclusiveneas  of  th» 
power  to  establish  them  resulted  from  thdr 
character  of  uniformity.  So  here,  the  exdusive- 
ness  results  fr<an  the  character  of  the  ri^fat 
which  they  are  to  confer.  '  It  is  to  he  excliisive. 
It  is  not,  indeed,  said  that  Congress  shall  have 
the  exclusive  power,  but  it  is  said  that  they 
shall  have  power  to  do  a  certain  act,  which,  when 
done,  shall  be  excliisive  in  its  operation.  The 
power  to  do  such  an  act  must  be  an  exclusive 
power.  It  can,  In  the  nature  of  things,  be  per- 
formed only  by  a  single  hand.  Is  not  the  power 
of  one  sovereign  to  confer  exclusive  rights,  on  a 
given  subject,  within  a  certain  territory,  in- 
consistent with  a  power  in  another  independ- 
ent sovereign,  to  confer  exclusive  rights  on  the 
same  subject,  in  the  same  territory!  Do  not 
the  powers  clash  I  The  right  to  be  conferred 
by  Congress,  is  to  exclude  all  otiier  rights  on 
the  subject  in  the  United  States;  New  York 
being  one  of  those  states.  The  right  to  be  con- 
ferred by  New  York,  is  to  exclude  all  other 
rights  on  the  subject  within  the  state  of  New 
York.  That  one  right  may  exclude  another,  is 
perfectly  intelltgible;  but  that  two  rights 
should  reciprocally  exclude  each  other,  and  yet 
botb  continue  to  subsist  in  perfect  harmony,  is 
incon(»ivabIe.  Can  a  ooncurr«it  power  exist, 
if,  frmn  the  very  nature  of  its  action,  It  must 
take  away,  or  render  nugatory,  the  power  giv- 
en to  Congress  T  Supposing  tiie  power  to  be 
concurrent.  Congress  may  secure  tne  right  for 
one  period  of  time,  and  the  respective  states 
for  another.  Congress  may  'secure  it  [*16ft 
for  the  whole  Union,  and  each  state  may  secure 
it  to  a  different  claimant,  for  its  own  territory. 
Congress  possesses  the  power  of  granting  an  ex- 
clusive right  to  authors  and  inventors,  within 
the  United  States.  New  York  claims  the  power 
to  grant  such  exclusive  right  within  that  state. 
An  author  or  inventor  in  that  state  may  take  a 
grant  for  a  period  of  time  far  longer  than  -that 
allowed  by  the  act  of  Congress.  He  may  take 
a  similar  grant  from  every  other  state  in  the 
Union;  and  thus  this  pretended  concurrent 
power  supersedes,  abrogates  and  annuls  the 
power  of  Congress.  What  would  become  of  the 
power  of  Congress  after  the  whole  sphere  of 
this  action  was  taken  away  by  this  concurrent 
power  of  the  States  T  Who  would  apply  to  the 
power  of  Congress  for  a  patent  or  a  copy-right 
while  the  s^tes  held  up  higher  privileges  T 
This  concurrent  l^slation  would  d^nerate 
into  advertisements  for  custom.  These  powers 
would  be  in  the  market  and  the  highest  bidder 
would  take  all.  Are  not  powers  repugnant, 
when  one  may  take  from  the  other  the  whole 
territory  on  which  alone  it  eon  actT  Is  not 
the  repugnance  such  as  to  annihilate  the  power 
of  Congress,  aa  completely  as  if  1^  vrbo\e 
Union  was  itself  annihilated? 

Something  had  been  said  of  Congress  repeal- 
ing the  laws  of  the  State,  wherever  they  should 
e(mflict  with  those  of  the  Unitm.   But  where 
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Ja  this  power  of  rc^>ealT  There  is  no  snch  head 
power  in  the  oonstitutitHi.  CongresB  can  act 
-only  hj  positive  I^islation  on  any  subject,  and 
this  it  has  done  in  the  present  instance.  But 
170*]  this  action  *would  be  in  vain  if  another 
authority  can  act  on  the  same  Bubjeet.  If  this 
'Concurrent  power  would  defeat  tiie  power  of 
'0<Hi^eBs,  by  withdrawing  from  It  ttie  whole 
terntory  on  whidi  it  is  to  act,  it  would  also  de- 
feat  it  by  giving  a  monopoly  of  all  the  elements 
"with  which  invention  is  to  woric  This  has 
been  done  1^  these  laws  as  to  fire  and  steam. 
Why  should  it  not  be  done  equally  with  all  the 
■other  elements,  such  -as  gravitaticm,  magnetism, 
^vanism,  eleetrioity,  and  others?  What  is  to 
-consecrate  these  agents  of  nature,  and  secure 
them  from  state  monopoly,  more  than  fire  or 
steam?  If  not,  then  is  the  power  of  Congress 
subject  to  be  defeated  by  this  concurrent  power, 
first  by  a  monopoly  of  all  the  territory  on  which 
it  can  act,  and  then  by  a  monopoly  of  all  the 
-elements  and  natural  agents  on  which  invention 
■can  be  exerted.  Still  it  would  be  said,  that 
there  is  no  direct  repugnance  between  these 
powers,  and  that  the  power  of  t!ongress  ma^ 
still  act.  But  on  what  can  it  act?  The  tern- 
tory  js  gone,  and  all  the  powers  of  invention 
are  appropriated.  There  is  no  difference  what- 
ever  between  a  direct  enactment  that  Uie  law 
■of  Congress  shall  have  no  operation  in  New 
York,  and  enactments  which  render  that  opera- 
tion impossible.  If,  then,  this  process  of  rea- 
soning De  correct,  the  inevitahle  etmelusion 
frran  It  is  that  a  power  in  the  states  to  grant 
exclusive  patents,  is  utterly  inconsistent  with 
tiie  power  given  to  the  National  government  to 
^ant  such  exclusive  patents;  and  hence,  that 
the  power  given  to  Congress  is  one  which  is 
exclusive  from  its  nature. 
171*]  "But  suppose,  for  the  sake  of  the  ar- 
gument, that  the  states  have  this  concurrent 

£ower,  yet  it  cannot  fie  denied  that  if  the  legis- 
lUon  of  the  state  be  repugnant  to  the  laws  of 
Congress,  that  of  the  state  is  void,  so  far  as  the 
repugnance  exists.  In  the  present  case  the 
repugnance  is  manifest.  The  law  of  Congress 
declares  that  all  inventors  of  useful  improve- 
ments throughout  the  United  States  shall  be 
entitled  to  the  exclusive  right  in  their  discover- 
ies for  fourteen  years  only.  The  law  of  New 
Yo^k  declares  that  this  inventor  diall  be  en- 
titled to  the  exclusive  use  of  his  discovery  for 
thirty  years,  and  as  much  longer  as  the  state 
shall  permit.  The  law  of  Congress,  by  limiting 
the  exclusive  right  to  fourteen  years,  in  effect 
declares  that  after  the  expiration  of  that  time 
the  discovery  shall  be  the  common  right  of  tht 
whole  pe<^e  of  the  United  States.  The  law 
of  New  York  declares  that  it  shall  not,  after 
fourteen  years,  be  the  exclusive  right  of  the 
people  of  the  United  States,  but  that  it  shall  be 
the  exclusive  right  of  this  inventor  for  thirty 
years,  and  for  so  much  longer  as  she,  in  her 
sovereign  wilt  and  pleasure,  may  permit.  If 
this  be  not  repugnance,  direct  and  palpable,  we 
must  have  a  new  vocabulary  for  toe  defluiticHi 
of  the  word. 

But  it  waa»«dd  that  the  appeDant  liad  no 
patent  under  the  United  States,  and,  therefore} 
eould  not  raise  the  question.  To  this  it  was 
answered  that  it  was  not  necessary  tiiat  he 
should  have  a  patent.  The  question  as  to  the 
validitj  of  the  Uw  «f  New  York,  is  raised, 
«4 


whenever  a  right  Is  asserted  under  that  l»w. 
and  is  resisted  by  the  'party  a^inst  [*17S 
whom  it  is  asserted;  and  that  validity  is  to  be 
tested,  not  by  comparing  the  law  of  New  York 
•with  a  patent,  but  by  comparing  it  with  the 
ocmstitunot  and  laws  of  vie  United  States. 

It  was  also  said  that  there  could  be  no  repug- 
nance, because  it  was  admitted  that  wherever 
a  patent  from  the  United  States  appears,  the 
patent  obtained  under  the  state  taw  must  yield 
to  it;  that  the  patent  under  the  state  is  valid 
only  until  the  patent  from  the  paramount  power 
appears ;  and  that  the  rights  derived  from  the 
different  sovereigns  must  be  found  practically 
to  clash,  before  the  law  of  New  York  was  to 
^ve  away  for  repugnancy.  This  is  an  insidkras 
argument,  and  fraught  with  all  the  dangers 
which  have  been  enumerated.  For  if  the  >7ew 
York  patentee  be  the  inventor,  the  law  of  New 
York  is  absolute,  and  however  unconstitutional 
it  may  be,  there  is  no  power  of  resistance.  Be- 
sides, the  argument  is  incorrect.  To  illustrate 
this,  suppose  a  grant  of  Virginia,  within  the 
military  reservation  in  Ohio,  after  she  had 
ceded  the  whole  territory  to  the  United  States; 
would  the  party  in  possession,  even  if  a  mere 
intruder,  be  bound  to  show  a  grant  from  the 
United  States  before  he  could  resist  the  unlaw- 
ful grant  of  Virginia  T  But  there  the  plaintiff 
would  be  claiming  under  a  state  which  bad 
previously  ceded  away  the  power  to  make  such 
grants,  which  is  precisely  the  case  here,  so  that 
there  need  be  no  repugnance  arising  from 
patents.  If  a  repugnance  exist  between  the 
laws  of  New  York  Mid  the  constitution  and 
laws  of  the  United  States,  any  citizen  of  the 
United  States  has  a  right  to  act  *as  if  [*17S 
the  law  of  New  York  were  a  nullity;  and  the 
question  of  its  nullify  and  validity  arises 
wherever  an  attempt  is  made  to  enforce  it. 

.But  it  was  argued  that  the  power  of  Congress 
is  limited  to  inventors,  and  that  the  power  to 
encourage  by  patents  the  introduction  of  for- 
eign discoveries,  stands  clear  of  this  constitn- 
tional  erant.  If  it  were  necessary,  t^is  doctrine 
might  be  questioned.  The  statute  of  the  Zlst 
James  I,,  c  3,  uses  the  same  word  with  the 
constitution,  "inventors;"  and  tiie  decisions 
upon  the  c<mstrueti(m  <Kf  tiiis  statute  might  be 
referred  to,  in  order  to  show  tiiat  it  has  been 
considered  as  embracing  discoveries  imported 
from  abroad.*  But,  even  acceding  to  this  doc- 
trine, it  might  be  asked  whether  the  question 
now  before  the  Court  had  anything  to  do  with 
an  art,  machine,  or  improvement  imported 
from  abroad.  The  privilege  here  granted  by 
the  state  is  to  an  American  citizen  who  claims 
to  be  the  inventor.  The  privily  is  the  reward 
of  invention,  not  of  iinportation,  and  this  it  is 
which  brinj^  it  in  conmct  with  the  act  <tf  Cc«- 
|T«Bs.  It  is  true,  the  law  does  not  call  hin  the 
inventor;  it  calls  him  merely  the  "possessor." 
But  can  the  constitution  and  laws  of  the  Unit- 
ed States  be  evaded  in  this  manner?  If  he  was 
not  the  inventor,  why  this  unjust  tax  which 
has  been  levied  upon  our  admiration  and  grat- 
itude? Whoi  the  validity  of  a  law  is  chal- 
lenged for  a  fraudulent  evasion  cKf  the  rights  of 
others,  you  are  not  bound  by  its  own  aveimenta, 
but  may  resort  to  woof  *uinnde  to  es- 
taUiah  the  facts.  The  word  possessor  is  a  new 
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«nd  unusual  word  to  apply  to  such  a  case,  and 
maito  a  studious  effort  to  conceal  the  truth. 
Be  was,  of  necessity,  either  the  inventor  or  the 
Importer.  If  he  waa  the  importer^  tJiere  is  no 
•coneeiTaUe  reason  why  he  should  be  called  by 
-any  other  than  that  name.  The  l^islature 
New  York,  in  its  act  in  behalf  of  Fitch, 
passed  before  the  adoption  of  the  constitution, 
bad  no  difficulty  in  applying  the  natural  and 
appropriate  name  to  him.  But  when  the  final 
law  was  passed  in  favor  of  Livingston  and  Ful- 
ton, in  1798,  the  constitution  of  tiie  United 
States,  which  cedes  this  power  to  Congress, 
had  been  adopted,  and  the  laws  by  which  that 
power  is  executed  had  been  passed.  This  con- 
etitution  and  these  laws  used  the  term  invent^ 
or*.  But  the  privil^e  was  too  short.  The 
state  of  New  York  offered  better  terms.  The 
only  difficulty  was,  to  give  them  effect  with- 
out encroaching  uoon  that  power  which  had 
been  constitutionally  exercised  by  Congress. 
It  would  not  do  to  call  them  inventors,  and 
the  devise  was  adopted  of  calling  him  merely 
the  possessor,  which  waa  a  manifest  evasion  of 
the  law  of  CMigress. 

But  it  was  contended  that  the  patent  laws  of 
the  United  States  give  no  right;  they  only  se- 
cure a  pre-existing  right  at  common  law. 
What,  then,  do  these  statutes  accomplish?  If 
tbey  do  nothing  more  than  give  the  inventor  a 
chattel  interest  in  his  invention,  and  a  remedy 
for  its  violation,  he  had  these  at  c<Hnmon  law. 
And  if  they  only  ^ve  him  a  ^lere  right  to  use 
176']  his  invention  in  the  states,  *with  their 
permission,  he  had  that  before.  The  case  of 
Millar  Vi  Taylor  proves  the  right  to  have  been 
perfect  at  common  law.  The  time  of  enjoy- 
ment was  far  greater.  Thomstrn's  Seasons  had 
been  published  forty  years  when  that  action 
vas  brought.  If  the  patent  and  «}py-right  laws 
were  merely  intended  to  secure  an  exclusive 
right  throughout  the  United  States,  and  are,  in 
imet,  a  Umitati(m  on  the  e<Hnmon  law  right  (as 
was  contended  by  the  respondent's  counsel), 
when  this  right  has  been  thus  secured  through* 
out  the  United  States,  and  a  limitation  consti- 
tDtionally  put  upon  it  by  Congress,  can  a  state 
interfere  with  this  regulation  T  The  limitation 
is  not  for  the  advantage  of  the  inventor,  but  of 
•odety  at  large,  which  is  to  take  the  benefit  of 
ths  invention  after  the  period  of  Iimitati<m  has 
«x]^red.  The  patoitee  pays  a  duty  on  his  patent, 
wmdi  is  an  effective  source  of  revenue  to  the 
United  States.  It  is  virtually  a  contract  be- 
tween each  patentee  and  the  people  of  the 
United  States,  by  which  the  time  of  exclusive 
and  secure  enjoyment  is  limited,  and  then  the 
benefit  of  the  discovery  results  to  the  public.  A 
•tate  cannot,  by  its  local  laws,  defeat  ihia  re- 
mlting  interest  of  the  whole  Uni(»i. 

Bat  it  was  a»Sd  that  a  state  might  prohibit 
the  nse  of  a  patented  machine,  if  it  be  noxious 
to  the  health  of  its  citizens,  or  of  an  immoral 
<ir  impious  book,  the  copy-right  of  which  had 
been  secured.  The  answer  to  all  such  argu< 
menta  was,  that  it  would  be  time  enough  to 
eonsider  such  questions  when  they  arise.  The 
constitutional  power  of  Compress  is  to  patent 
IT**]  nsefnl  Ascoreries.  Tbo  *iiatcnt  authoi^ 
■M  the  patentee  to  nse  his  inventions,  and  it  is 
tiM  nse  which  is  secured.  When  a  discovery  is 
dened  useful  1^  the  national  government, 
and  a  patent  ahaU  issue  authorizing  the  pat- 
•  Ik  ed. 


entee  to  use  it  throughout  the  United  States, 
and  the  patentee  shall  be  obstructed  by  a  state 
in  the  exercise  of  this  right,  on  the  ground  that 
the  discovery  is  useless  and  dangerous,  it  will 
be  time  enough  to  consider  thie  power  of  the 
states  to  defeat  the  exercise  of  the  right  on 
this  ground.  But  this  is  not  the  question  be- 
fore the  Court.  It  might  be  admitted  that  the 
state  had  the  authority  to  prohibit  the  use  of 
a  patented  machine  on  that  ground,  or  of  a 
book,  the  copy-right  of  which  had  been  secured, 
on  the  ground  of  ite  impiety  or  immorality. 
But  the  laws  which  are  now  in  judgment  were 
not  parsed  upon  any  such  ground.  The  ques- 
tion raised  by  them  is,  can  the  states  obstruct 
the  operation  of  an  act  of  Congress,  by  taking 
the  power  from  the  national  legislature  intw 
their  own  hands?  Can  they  prohibit  the  pub- 
lication of  an  immoral  book,  licensed  by  Con- 
gress, on  the  pretext  of  ite  immorality,  and 
then  give  an  exclusive  right  to  publish  the 
same  book  themselves?  Can  they  prohibit  the 
use  of  an  invention  on  the  ground  of  its  nox- 
iousness, and  then  authorize  the  exclusive  use 
of  the  same  invention  by  their  own  law  ? 

But  there  is  no  pretext  of  noxiousness  here. 
The  authority  to  enact  these  laws  is  taken  up 
under  a  totally  distinct  head  of  state  power.  It 
is  the  sovereign  power  to  grant  exclusive 
privileges  and  create  monopolies,  the  coilstitu- 
tion  and  laws  *of  the  United  States  to  [*17T 
the  contrary  notwithstanding.  This  is  the  real 
power  under  which  these  laws  are  defended; 
and  it  may  perplex,  although  it  cannot  en- 
lighten the  discussion,  to  confound  it  with  an- 
other and  a  distinct  -head  of  state  power.  If, 
then,  the  power  of  securing  to  authors  and  in- 
ventors the  use  of  their  writings  and  discoveries 
be  exclusively  vested  in  Congress,  the  acte  of 
New  York  are  void,  because  they  are  founded 
on  the  exercise  of  the  same  power  1^  the  state. 
And  if  the  power  be  concurrent,  these  acts  are 
still  void,  because  th^  interfere  with  the  legis- 
lation of  Congress  on  the  same  subject. 

These  laws  were  also  void,  because  they  in- 
terfere with  the  power  given  to  Congress  to 
regulate  commerce  with  foreign  nations  and 
amonf  the  several  states.  This  nullity  of  the 
stoto  laws  would  be  supported,  first,  upon  the 
ground  of  the  power  bieing  exclusive  in  Con- 
gress; and  secondly,  that  if  e<mcnrrent,  these 
laws  directly  interfered  with  tiioae  of  Congren 
on  the  same  subject. 

That  this  power  was  exclusive,  would  be' 
manifest  from  the  fact  that  the  commerce  to  be 
r^^ated  was  that  of  the  United  Stetes;  that 
the  govemmeat  by  which  it  was  to  be  r^;ulated 
was  also  that  of  the  United  Stetes;  and  that 
the  subject  itself  was  one  undivided  subject.  It 
waa  an  entire,  r^lar  and  uniform  system 
which  was  to  be  carried  into  effect,  and  would 
not  admit  of  the  Mxtdcipation  and  interference 
of  another  hand.  iDoea  not  r^ulation,  ex  vi  ter- 
mini, imply  harmony  and  uniformity  of  action? 
If  this  must  be  admitted  to  be  the  natural  and 
proper  force  of  the  'term,  let  us  suppose  ['178 
that  the  additional  term,  uniform,  had  been 
introduced  into  the  constitution,  so  as  to  pro- 
vide that  Congress  should  have  power  to  make 
unifonn  r^fufations  commerce  throughout 
the  United  States.  Then,  according  to  the  ad- 
judications on  the  power  of  esteblishing  a  uni- 
form rule  <tf  naturalization,  and  uniform  laws 
6  9i 
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of  bankruptcy,  tliroughout  the  United  Statea, 
this  power  would  unquestionably  have  been  ex- 
elusive  in  Congress.  But  regulation  of  that 
commerce  which  pervades  the  Union,  neces- 
sarily implies  uniformity,  and  the  same  result, 
therefore,  follows  as  if  the  word  had  been  in- 
■erted. 

With  regard  to  the  quarantine  laws,  and 

other  reflations  of  police  respecting  the  |nri)Uo 
health  in  the  several  states,  Uiey  do  not  partake 
of  the  character  of  regulations  of  the  commerce 
of  the  United  States.  It  had  been  said  that 
these  local  regulations  were  recognized  Con- 
gress, which  had  made  them  a  part  of  its  own 
system  of  commerce.  But  this  recognition 
would  haTe  been  raperfluouB,  if  they  could 
have  stood  without  it  on  fbe  basis  ot  itata  aov- 
ereignty;  and  so  far  u  their  adoption  by  Con- 
gress could  be  etmsidered  as  affectiiw  the  ques- 
tion, the  manner  and  purpose  of  the  recogni- 
tion operated  the  other  way.  It  would  be  found 
that,  by  the  commercial  regulations  which 
Congress  had  made,  a  general  system  was 
adopted,  which,  if  executra  in  every  iiutanoe, 
would  have  carried  ships  and  vessels  into  all 
the  ports  of  the  several  states,  their  local  quar- 
antine laws  to  the  contrary  notwithstanding. 
An  express  r^j^lation  is  therefore  introduced, 
179']  requiring  the  collectors  *of  the  customs 
to  conform  the  execution  of  their  official  duties, 
under  the  navigation  and  revenue  laws,  with 
the  quarantine  laws  of  the  respective  states. 
Without  such  a  provision,  the  local  health  laws 
must  have  givrai  way  to  tlie  suprema^  of  the 
navigation  and  revenue  laws  of  the  Union. 

A  serious  objection  to  the  exclusive  nature  of 
this  power  of  regulating  commerce,  was  sup- 
posed to  arise  from  the  express  prohibitions  on 
the  states,  contained  in  the  lOth  sec.  of  the  1st 
art.  of  the  constitution.  It  has  been  consid- 
ered that  these  prohibitions  imply  that,  as  to 
everything  not  prohibited,  the  power  of  the 
state  was  meant  to  be  reserved;  and  the  au- 
thority of  the  authors  of  tiie  Federalist  was 
cited  in  support  of  this  interpretation.  But 
another  commentator,  of  hardly  less  imposing 
authority,  and  writing,  not  as  a  polemic,  for 
the  purpose  of  vindicating  the  constitution 
against  popular  objections,  but  for  the  mere 
purpose  of  didactic  instruction  as  a  professor, 
with  this  section  before  him,  and  with  a  strong 
leaning  towajrd  state  iwetensions,  considers  tiie 
power  to  T^ulate  commerce,  as  an  exclusive 
power.*  But  the  difference  between  them  is 
rather  In  appearance  than  in  reality.  It  does 
not  appear  that  the  author  of  that  number -of 
the  Federalist  did  himself  consider  these  police 
regulations  as,  properly  speaking,  relations 
of  the  commerce  of  the  Union.  But  the  ob- 
jectors to  the  constitution  had  presented  them 

such,  ai^  his  argument  in  substance  is,  that 
180*]  if  'they  are,  the  constitution  does  not 
affect  them.  The  other  commentator  did  not 
consider  them  as  regulations  of  the  commerce 
of  the  United  States;  for  if  he  did,  he  could 
not  admit  ^em,  as  be  did,  to  be  left  in  the 
states,  and  yet  bold  the  opinion  that  the  power 
to  regulate  commerce  was  exclusively  vested  in 
Congress.  But  might  not  a  reason  for  tiiese 
prohilutions  be  found,  in  the  reoent  experience 
of  the  country,  very  different  from  that  which 
had  heretofore  been  assigned  for  them.  The 

1. — ^Tucker's  BL  Com.  part  1,  Appea.  180. 


acts  prohibited,  were  precisely  those  which  th» 
states  had  been  passing,  and  which  mainly  led 
to  the  adoption  of  the  constitution.  The  aee- 
tion  might  have  been  inserted  ex  abundant!  can- 
tela.  Or  the  convention  might  have  regarded 
the  previous  clause,  which  grants  the  power  to 
rwuate  commerce,  as  exclusive  throughout  tbe 
whole  subject;  and  this  secUon  might  have 
been  inserted  to  qualify  its  exclusive  character, 
so  far  as  to  permit  the  states  to  do  the  thingn 
mentioned,  under  the  superintendence  and  with 
the  consent  of  Congress.  If  either  or  both  of 
these  motives  combined  for  inserting  the  clause, 
the  inference  which  had  been  drawn  from  it 
against  the  taclusive  power  of  Congress  to 
regulate  oommeree,  would  appear  to  be  whbllj 
unwarranted. 

But  if  these  police  regulations  of  the  States 
are  to  be  considered  as  a  part  of  the  immenso 
mass  of  commercial  powers,  is  not  the  subject 
susceptible  of  division,  and  may  not  some  por- 
tions of  it  be  exclusively  vested  in  Congress  t 
It  was  viewing  the  subject  in  this  light  that  in- 
duced his  learned  associato*  *to  assume  [*1S1 
the  position  which  had  been  misconceived  on  the 
other  side.  This  proposition  was,  not  that  all 
the  commercial  powers  are  exclusive,  but  that 
those  powers  being  separated,  there  are  sosns 
which  are  exclusive  in  their  nature;  and  among 
them  is  that  power  which  concerns  navigation, 
and  which  prescribes  the  vehicles  in  which  com- 
merce shall  be  carried  on.  It  was,  however, 
immaterial,  so  far  as  this  case  was  concerned, 
whether  the  power  of  Congress  to  rc;gulate  com- 
merce be  exclusive  or  concurrent.  Supposing 
it  to  be  «meurrent,  it  could  not  be  denied  that 
where  Congress  has  Insisted  concerning  a 
subject  on  which  it  is  authorized  to  act,  all 
state  legislation  which  interferes  with  it  is 
absolutely  void.  It  was  not  denied  that  Con- 
gress has  power  to  regulate  the  coasting  trade. 
It  was  not  denied  that  Congress  had  r^ulated 
it.  If  the  vessel  now  in  question  was  sailing 
under  t^e  authority  of  these  r^ulations,  and 
has  been  arrested  by  a  law  of  New  York  for- 
bidding her  Bailing,  the  state  law  must,  of 
necessity,  be  void.  The  coasting  trade  did,  in- 
deed, exist  before  the  constitution  was  adopted ; 
it  might  safely  be  admitted  that  it  existed  by 
the  jus  commtme  of  nations ;  that  it  existed 
an  imperfect  right;  and  that  the  states  might 
prohibit  or  permit  it  at  their  pleasure,  impos- 
ing upon  it  any  reflations  they  thought  0t. 
within  the  limits  of  their  respective  territorial 
jurisdictions.  But  those  regulations  were  as 
various  as  the  states;  continually  conflicting, 
and  the  source  of  perpetual  discord  'and  ['18* 
confusion.  In  this  condition,  the  constitution 
found  the  coasting  trade.  It  was  not  a  thing 
which  required  to  be  created,  for  it  already 
existed.  But  it  was  a  thiw  which  demanded 
regulation,  and  the  power  oT  r^ulating  it  was 
given  to  Congress.  Th^  acted  upon  it  as 'an 
existing  subject,  and  r^ulated  it  m  a  uniform 
manner  throughout  the  Union.  After  this  regu- 
lation, it  was  no  longer  an  imperfect  right,  sub- 
ject to  the  future  control  of  the  states.  It  be- 
came a  perfect  right,  protected  by  the  laws  of 
Confess,  with  which  the  states  had  no  au- 
thority to  interfere.  It  was  for  the  very  pur- 
pose of  putting  an  end  to  this  interference  that 
the  power  was  |^T«n  to  Congress;  and  if  tbc^ 
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still  liftTC  a  li^bt  to  ftct  nptm  the  subject,  the 
power  WM  g^Ten  in  vain.  To  aay  that  Congreaa 
ahall  r^ulate  it,  and  yet  to  say  that  the  states 
shall  alter  these  regulations  at  pleasure,  or  dis- 
regard them  altogether,  would  be  to  say,  in  the 
■  me  breath,  that  Congress  shall  relate  it,  and 
•halt  DOt  T^nlata  it;  to  give  the  power  with  tme 
hand,  and  to  take  it  back  with  the  other.  By 
the  a«ts  for  r^ulating  the  coasting  trade,  Con- 
greaa bad  defined  what  ^ould  be  required  to  au- 
th<mze  a  Tessel  to  trade  from  port  to  port;  and 
in  this  definition,  not  one  word  is  said  as  to 
whether  it  is  moved  by  sails  or  by  fire;  whether 
it  carries  passen^ra  or  merchandise.  The  license 
gives  the  authority  to  sail,  without  any  of  those 
quallfieattona.  That  the  ngnlation  of  commerce 
and  narigation,  includes  tiie  authority  of  r^ii- 
lating  passenger  Teasels  as  well  as  others,  would 
appear  from  the  most  approved  definitions  of 
18S*]  the  term  commerce.  It  always  "implies 
intercommunication  and  intercourse.  This  is 
the  sense  in  which  the  constitution  uses  it;  and 
the  great  national  object  was  to  regulate  the 
terms  on  which  intercourse  between  foreigners 
mud  this  countiy,  and  betweoi  tike  differmt 
■tates  of  the  Union,  should  be  carried  on.  If 
frught  he  the  test  of  commerce,  this  vessel  was 
earning  freight;  for  what  is  freight,  but  the 
eompensation  paid  for  the  use  of  a  shipT  The 
compensation  for  the  carrying  of  passengers 
may  be  insured  as  freight.  The  whole  subject  ie 
regulated  by  the  general  cMnraercial  law;  and 
Congress  has  superadded  special  regulations  ap- 
plicable to  vessels  employed  in  transporting 
passengers  from  Ehirope.  In  none  of  the  aeto 
r^ulating  the  navigation  of  the  country, 
whether  employed  in  the  foreign  or  coasting 
trade,  had  any  allusion  been  made  to  the  kind 
of  vehicles  emplt^ed,  further  than  the  general 
description  of  ships  or  vessels,  nor  to  the  means 
or  agents  by  which  they  were  propelled. 

In  conclusion,  the  Attomey-Gteneral  observed 
that  his  learned  frioid  (Mr.  Emmett)  had  elo- 
quently personified  the  state  of  New  York, 
casting  her  eyes  over  the  ocean,  witeessing 
everywhere  this  triumph  of.  her  genius,  and  ex- 
claiming, in  the  language  of  iEhieas, 

**QnjB  reglo  In  terris,  Dostrl  non  jriena  laborls?" 
Sir,  it  was  not  in  the  moment  of  triumph,  nor 
wit^  feelings  of  triumph,  that  ^neas  uttered 
that  exclamation.  It  was  when,  with  his  faith- 
fnl  Achates  by  his  aide,  he  was  surveying  the 
works  of  art  'with  which  the  palace 
of  Carthage  was  adorned,  and  his  attention 
had  been  caught  by  a  representation  of  the  ^m.t■ 
tks  of  Troy.  There  he  saw  the  sons  of  Atreus 
and  Priam,  and  the  fierce  Achillra.  The  whole 
extent  of  his  misfortunes — the  loss  and  desola- 
tion of  his  friends — the  fall  of  his  beloved 
eoontry,  rush  upon  his  recollection. 

*H3eDitltlt,  et  laehTTiaani;  Qnts  Jam  locos,  laqult 
Achate. 

Horn  reglo  In  terris  nostrl  non  plena  laborlsT' 
ffir,  the  passage  may,  hereafter,  have  a  closer 
■mlication  to  the  cause  than  my  eloquent  and 
etaasical  friend  intended.  For,  if  the  state  of 
things  which  has  already  commenced  is  to  go 
on;  if  the  spirit  of  hostility,  which  already  ex- 
ists in  three  of  our  states,  is  to  catch  by  conta- 
gion, and  spread  among  the'  rest,  as,  trom  the 
progress  of  the  human  passions,  and  the  una- 
Toi&ble  conflict  of  interests  it  will  too  surely 
do,  what  are  we  to  ezpecti  Civil  wars  have 
«  Ik  ed. 


often  arisen  from  far  inferior  causes,  and  have 
desolated  some  of  the  fairest  provinces  of  the 
earth.  History  is  full  of  the  afflicting  narra- 
tives of  such  wars,  from  causes  far  inferior;  and 
it  will  continue  to  be  her  mournful  office  to  re- 
cord than,  till  time  shall  be  no  more.  It  is  a 
momentous  decision  which  this  Court  is  called  on 
to  make.  Here  are  three  states  almost  on  uw 
eve  of  war.  It  is  the  hi^h  province  of  this 
Court  to  interpose  its  benign  and  mediatorial 
influence.  The  framers  of  our  admirable  con- 
stitution would  have  deserved  the  wreath  of 
immortality  *which  they  have  acquired,  [*1SS 
had  they  done  nothing  else  than  to  establish 
this  guardian  tribunal,  to  harmonize  the  jarring 
elements  in  our  cyston.  But,  air,  if  you  do 
not  interpose  your  friendly  hand,  and  extir- 
pate the  seeds  of  anarchy  which  iNew  York  has 
sown,  you  will  have  civil  war.  The  war  of 
l^ialation,  which  has  already  commenced,  will, 
according  to  its  usual  course,  become  a  war  of 
blows.  Your  country  will  be  shaken  with  civil 
strife.  Your  republican  institutions  will  perish 
in  the  conflict.  Your  constitution  will  fall. 
The  last  hope  of  nations  will  be  gwe.  And 
what  will  he  the  effect  upon  tiie  rest  of  the 
world?  liook  abroad  at  the  scenes  which  are 
now  passing  on  our  globe,  and  judge  of  that 
efi'ect.  The  friends  of  free  government  through- 
out the  earth,  who  have  been  heretofore  ani- 
mated by  our  example,  and  have  held  it  up 
before  them  as  their  polar  star,  to  guide  them 
through  the  stormy  seas  of  revolution,  will 
witness  our  fall  with  dismay  and  despair.  The 
arm  that  is  everywhere  lifted  in  the  cause  of 
liberty,  will  drop,  unnerved,  hy  the  warrior's 
side.  Despotism  will  have  its  day  of  triumph, 
and  will  accomplish  Uie  purpose  at  which  it  too 
certainly  aims.  It  will  cover  the  earth  with 
the  mantle  of  mourning.  Then,  sir,  when 
New  York  shall  look  upon  this  scene  of  ruin,, 
if  she  have  the  generous  feelings  which  I  believe 
her  to  have,  it  will  not  be  wiui  her  head  aloft, 
in  the  pride  of  oonscious  triumph — ^"her  rapt 
soul  sitting  in  her  eyes;"  no,  sir,  no;  dejected, 
with  shame  and  confusioit — drooping  under 
the  weight  of  her  "sorrow,  with  a  voice  [*186 
suffocated  with  despair,  well  may  she'  then  ex- 
claim, 

"Qnls  Jam  loens,  f 
Qon  reglo  In  terrt  nostrl  non  plena  laberlar' 

Mr.  Chief  Justice  Marshall  delivered  tbs 
opinion  of  the  Court,  and  after  stating  the 
case,  proceeded  as  follows: 

The  appellant  contends  that  this  decree  is  er- 
roneous, Dccause  the  laws  which  purport  to 
give  the  exclusive  privilege  it  sustains,  are  re- 
pugnant to  the  constitution  and  laws  of  the 
United  States. 

They  are  said  to  be  repugnant: 

1st  To  that  clause  in  the  constitntion  which 
authorises  Congress  to  regulate  commerce. 

2d.  To  that  which  authorizes  Congress  to 
promote  the  progress  of  science  and  useful  arts. 

The  state  of  New  York  maintains  the  con- 
stitutionality of  these  laws;  and  their  legisla- 
ture, their  Council  of  Revision,  and  their 
judges,  have  repeatedly  concurred  in  this  opin- 
ion. It  is  supported  great  names — by 
names  which  have  all  the  titles  to  consideration 
that  virtue.  Intelligence,  and  cSHee,  ean  bestow. 
No  tribunal  can  approach  tlie  decieioa  <d  flila 
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Siuestion,  without  feeling  a  just  and  real  respect 
or  that  opinion  'frhich  is  sustained  by  such  au- 
thority; but  it  is  the  province  of  this  Court, 
while  it  respects,  not  to  bow  to  it  implidtly; 
and  the  judges  must  exercise,  in  the  examina- 
tion of  the  subject,  that  understanding  which 
Providence  has  bestowed  upon  them,  with  that 
independence  which  the  people  of  the  United 
187*]  'States  expect  from  wis  department  of 
the  government. 

As  preliminary  to  the  very  able  discussions 
of  the  constitution,  which  we  have  heard  from 
the  bar,  and  as  having  scnne  influence  on  its 
construction,  reference  has  been  made  to  the 
|>olitical  situation  of  these  states,  anterior  to 
its  formation.  It  has  been  said  that  they  were 
sovereign,  were  completely  independent,  and 
were  connected  with  each  other  only  by  a 
league.  This  is  true.  But  when  these  allied 
sovereigns  converted  their  league  into  a  gov- 
ernment, when  they  converted  their  Congress 
of  Ambassadors,  deputed  to  deliberate  on  their 
common  concerns,  and  to  recommend  measures 
of  general  utility,  into  a  l^islature,  empow* 
ered  to  enact  laws  on  the  most  interesting  sub- 
jects, the  whole  character  in  which  the  states 
appear,  underwent  a  change,  the  extent  of 
which  must  be  determined  by  a  fair  considera- 
tion of  the  instniment  1^  which  that  change 
was  effected. 

This  instrument  contains  an  enumeration  of 
powers  expressly  granted  by  the  people  to  their 
government.  It  has  been  said  that  these  powers 
ought  to  be  construed  strictly.  But  why  ought 
they  to  be  so  construed  1  Is  there  one  sentence 
in  the  constitution  which  gives  countenance  to 
this  ruIeT  In  the  last  of  the  enumerated  pow- 
ers, that  which  grants,  expressly,  the  means  of 
carrying  all  others  into  execution.  Congress  is 
authorized  "to  make  all  laws  which  uiall  be 
'necessary  and  proper"  for  the  purpOBe.  But 
this  limitation  on  the  means  which  may  be  used, 
is  not  extended  to  the  powers  which  are  con- 
18S*]  ferred;  nor  is  there  one  sentence  in  'the 
constitution  which  has  been  pointed  out  by  Uie 
gentlemen  of  the  bar,  or  which  we  have  been 
able  to  discern,  that  prescribes  this  rule.  We 
do  not,  therefore,  think  ourselves  justified  in 
adopting  it.  What  do  gentlemen  mesA  by  a 
strict  construction  T  It  they  contend  only 
against  that  enlarged  construcuon  which  would 
extend  words  beyond  their  natural  and  obvious 
import,  we  might  question  the  application  of 
the  term,  but  should  not  controvert  the  princi- 
ple. If  they  contend  for  that  narrow  construc- 
tion which,  in  support  of  some  theory  not  to 
be  found  in  the  constitution,  would  deny  to  the 
government  those  powers  which  the  words  of 
the  grant,  as  usually  understood,  import,  and 
which  are  consistent  with  the  general  views 
and  objects  of  the  instrument ;  for  that  narrow 
construction,  which  would  cripple-  the  govern- 
ment and  render  it  unequal  to  the  objects  for 
which  it  is  declared  to  be  instituted,  and  to 
which  the  powers  given,  as  fairly  understood, 
render  it  competent;  then  we  cannot  perceive 
the  propriety  of  this  strict  Mmstruction,  nor 
adopt  it  as  the  rule  by  which  the  consti- 
tution is  to  be  expounded.  As  men,  whose 
intentions  require  no  concealment,  generally 
employ  the  words  which  most  directly  and 
apuy  express  the  ideas  they  intend  to  convey, 
the  enlightened  patriot*  who  framed  our  ecmtti' 


tution,  and  the  people  who.  adopted  it,  must  bo 
understood  to  have  employed  words  in  their 
natural  sense,  and  to  have  intended  what  they 
have  said.  If,  from  the  imperfection  of  hnnaan 
language,  there  should  be  serious  doubts  respect- 
ing the  extent  of  any  given  power,  it  is  a  well- 
settled  rule  that  the  objects  'for  which  [*18ft 
it  was  given,  especially  when  those  objects  are 
expressed  in  the  instrument  itself,  should  have 
great  influence  in  the  construction.  We  know 
of  no  reason  for  excluding  this  rule  from  the 
present  case.  The  grant  does  not  conv^  power 
which  might  be  beneflcial  to  the  grantor,  if  re- 
tained by  himself,  or  which  can  enure  solely  to 
the  beneflt  of  the  grantee,  but  is  an  investment 
of  power  for  the  general  advantage,  in  the 
hands  of  agents  selected  for  that  purpose; 
which  power  can  never  be  exercised  by  the  peo- 
ple themselves,  but  must  be  placed  in  the  hands 
of  agents  or  lie  dormant.  We  know  of  no 
rule  for  construing  the  extent  of  such  powers, 
other  than  is  given  1^  the  language  of  the  in- 
strument which  confers  them,  taken  in  connec- 
tion with  the  purposes  for  which  they  were 
conferred. 

The  words  are;  "Congress  shall  have  power 
to  regulate  commerce  with  foreign  nations,  and 
among  the  several  states,  and  with  the  Indian 
tribes." 

The  subject  to  be  regulated  is  commerce;  and 
our  constitution  being,  as  was  aptly  said  at  the 
bar,  one  of  enumeration,  and  not  <rf  definition, 
to  ascertain  the  extent  of  the  power  it  becomes 
necessary  to  settle  the  meaning  of  the  word. 
The  counsel  for  the  appellee  would  limit  it  to 
traffic,  to  buying  and  selling,  or  the  inter- 
change of  commodities,  and  do  not  admit  that 
it  comprehends  navigation.  This  would  re- 
strict a  general  term,  applicable  to  many  ob- 
jects, to  one  of  its  significations.  Commerce, 
undoubtedly,  is  traffic,  but  it  is  something 
more;  it  is  intercourse.  It  describes  the  com- 
mercial 'intercourse  between  nations,  ["ISO 
and  parts  of  nations,  in  all  its  branches,  and  is 
regulated  by  prescribing  rules  for  carrying  on 
that  intercourse.  The  mind  can  scarcely  con- 
ceive a  system  for  regulating  commerce  between 
nations,  which  shall  exclude  all  laws  concern- 
ing navigation,  which  shall  be  silent  on  the 
admission  of  the  vessels  of  the  one  nation  into 
the  ports  of  the  other,  and  be  confined  to  pre- 
scribing rules  for  the  conduct  of  individuals,  in 
the  actual  employment  of  buying  and  selling, 
or  of  barter. 

If  commerce  does  not  Include  navigation,  the 
government  of  the  Union  has  no  diiect  power 
over  that  subject,  and  can  make  no  law  pre- 
scribing what  shall  constitute  American  vessels, 
or  requiring  that  th^  shall  be  navigated 
American  seamen.  Yet  this  power  has  been 
exercised  from  the  commencement  of  the  eov- 
emment,  has  been  exercised  with  the  consent  of 
all,  and  has  been  understood  by  all  to  be  a  com- 
mercial r^ulation.  All  America  understands, 
and  has  uniformly  understood,  the  word  "com- 
merce" to  ccHuprehend  navigaticm.  It  was  so 
understood,  and  muat  have  been  bo  understood, 
when  the  constitution  was  framed.  The  power 
over  commerce,  including  navigation,  was  one 
of  the  primary  objects  for  which  the  people  of 
America  adopted  their  government,  and  must 
have  been  contemplated  in  forming  it.  The 
convention  waut  l^ve  used  the  wOTd  in  that 
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•suae;  becauae  all  have  nndeniood  it  in  that 
amm,  and  tbe  attempt  to  restrict  it  eomea  too 
Ute. 

If  tbe  opinion  that  "commerce"  as  the  word 
Is  used  in  the  constitution,  comprehends  naviga- 
tion  *aIso,  retjuirea  any  additional  con- 
firmation, that  additional  confirmation  is,  we 
thinly  furnished  bj  the  words  of  the  instru- 
moit  itself. 

It  is  a  rule  of  construction,  acknowledged 
all,  that  the  exceptions  {r<Hn  a  power  mark 
its  extent;  for  it  would  be  absurd,  as  well  as 
useless,  to  except  from  a  granted  power,  that 
which  was  not  granted — ^tlmt  which  the  words 
of  the  grant  could  not  comprehend.  If,  then, 
there  are  in  the  constitution  plain  excej>tions 
from  the  power  over  navigatiim,  plain  inhibi- 
timis  to  the  ezerd«e  of  that  power  in  a  parUcu- 
lar  wa^,  it  is  a  proof  that  those  who  made  these 
exceptions,  and  prescribed  these  inhibitions, 
understood  the  power  to  which  they  applied  as 
being  granted. 

The  9th  section  of  the  Ist  article  declares 
that  "no  preference  shall  be  given,  by  any 
regulation  of  commerce  or  revenue,  to  the  por^ 
of  one  state  over  those  oS  Mother."  This 
danse  cannot  be  understood  as  applicable  to 
those  laws  only  which  are  passed  for  the  pur- 
poses of  rerenue,  because  it  is  expressly  ap^ied 
to  eommercial  regulations;  and  the  most  ob- 
Tiotts  preference  which  can  be  given  to  one 

Crt  over  another,  in  regulating  commerce,  re- 
tes  to  navigation.  But  the  subsequent  part  of 
tbe  sentence  is  still  more  explicit.  It  is,  "nor 
shall  vessels  bound  to  or  from  one  state,  be 
obliged  to  enter,  clear,  or  pay  duties,  in  anoth- 
er.' These  words  mave  a  direct  reference  to 
navigation. 

The  universally  acknowledged  power  of  the 
government  to  impose  embargoes,  must  also  be 
considered  as  showing  that  all  America  is  unit- 
192*]  ed  *in  that  construction  which  compre- 
hends navigation  in  the  word  commerce.  Gen- 
UeBWn  have  said,  in  argument,  that  this  is  a 
Iwanch  <d  the  war-making  power,  and  that  an 
embargo  is  an  instrument  of  war,  not  a  r^:u- 
lation  of  trade. 

That  it  may  be,  and  often  is,  used  as  an 
instrument  of  war,  cannot  be  denied.  An  em- 
bat|^  may  be  imposed  for  the  purpose  of  facili- 
tating the  equipment  or  manning  of  a  fleet,  or 
for  the  purpose  of  eoncealing  the  progress  of 
ma  ciqiediUon  preparing  to  sail  from  a  particu- 
lar port.  In  these,  and  in  similar  cases,  it  is.  a 
military  instrument,  and  partakes  of  the  nature 
of  war.  But  all  embargoes  are  not  of  this 
description.  They  are  sometimes  resorted  to 
without  a  view  to  war,  and  witu  a  single  view 
to  commerce.  In  such  a  case,  an  embargo  is 
DO  more  a  war  measure,  tlian  a  merchantman 
is  a  ship  of  war,  because  both  are  vessels  which 
navifrate  the  ocean  with  sails  and  seamen. 

When  Congress  imposed  that  embargo,  which, 
for  a  time,  engaged  the  attention  of  every  man 
in  the  United  Sta-ies,  the  avowed  object  of  the 
law  was  the  protection  of  commerce,  and  the 
avoiding  of  war.  By  its  friends  and  its  enemies 
it  was  treated  as  a  commercial,  not  as  a  war 
measure.  The  persevering  earnestnesa  and  zeal 
with  which  it  was  opposed,  in  a  part  of  our 
country  which  supposed  its  interests  to  be 
vitally  a£Fected  by  the  act,  cannot  be  forgotten. 
A  vrant  of  acuteness  in  discovering  obj«!tions 
•  Ii.  ed. 


to  a  measure  to  which  they  felt  the  most  ^eep- 
rooted  hostility,  will  not  be  imputed  to  those 
who  were  arrayed  in  opposition  *to  this.  [*198 
Yet  they  never  suspected  that  navigation  was 
no  branch  of  trade,  and  was,  therefore,  not 
comprehended  in  the  power  to  relate  com- 
merce. They  did,  indeed,  contest  the  consti- 
tutionality of  the  act,  but  on  a  principle  which 
admits  the  construction  for  which  ine  appel- 
lant contends.  They  denied  that  the  particu- 
lar law  in  question  was  made  in  pursuance  of 
the  constitution,  not  because  the  power  could 
not  act  directly  on  vessels,  but  because  a  per- 
petual embargo  was  the  annihilation,  and  not 
the  regulation  of  commerce.  In  terms,  they 
admitted  the  applicabili^  of  the  words  used  in 
the  constitution  to  vessels;  and  that  in  a  case 
which  produced  a  degree  and  an  extent  of  -ex- 
citement calculated  to  draw  forth  every  prin- 
ciple on  which  legitimate  resistance  could  be 
sustained.  No  example  could  more  strongly 
illustrate  the  universal  understanding  of  Uie 
American  people  on  this  subject. 

The  word  used  in  the  constitution,  then, 
comprehends,  and  has  been  always  understood 
to  comprehend,  navigation  within  its  meaning; 
and  a  power  to  regulate  navigation  is  as  ex* 
pressly  granted  as  if  that  term  had  been  added 
to  the  word  "commerce." 

To  what  commerce  does  this  power  extend? 
The  constitution  informs  us,  to  commerce  "with 
foreign  nations,  and  among-  the  several  states, 
and  with  the  Indian  tribes.^ 

,It  has,  we  believe,  been  universally  admitted 
that  these  words  comprehend  every  species  of 
e<»nmereial  intercourse  between  the  United 
States  and  foreign  nations.  No  sort  of  trade 
can  be  'carried  on  between  this  country  {*194 
and  any  other,  to  which  this  power  does  not 
extend.  It  has  been  truly  said,  that  commerce, 
as  the  word  is  used  in  the  constitution,  is  a 
unit,  every  part  of  which  is  indicated  liy  the 
term. 

If  this  be  the  admitted  meaning  of  the  word, 
in  its  application  to  foreign  nations,  it  must 
carry  the  same  meaning  throughout  the  sen- 
tence, and  remain  a  unit,  unless  there  he  some 
plain  intelligible  cause  which  alters  it. 

The  subject  to  which  the  power  is  next  ap- 
plied, is  to  commerce  "among  the  several 
states."  The  word  "among"  means  inter- 
mingled with.  A  thing  which  is  among  others, 
is  intermingled  witA  them.  Commerce  among 
the  states  cannot  stop  at  the  external  boundary 
line  of  each  state,  but  may  be  introduced  into 
the  interior. 

It  is  not  intended  to  say  that  these  words 
comprehend  that  commerce  wliicli  is  completely 
internal,  which  is  carried  on  between  man  and 
man  in  a  state,  or  between  ditrerent  parts  of 
the  same  state,  and  which  does  not  extend  to 
or  affect  other  states.  Such  a  power  wfluld  be 
inconvenient,  and  is  certainly  unnecessary. 

Comprehensive  as  the  word  "among"  is,  it 
may  very  properly  be  restricted  to  that  com- 
merce whieh  concerns  more  states  than  one. 
The  phrase  is  not  one  which  would  probably 
have  been  selected  to  indicate  the  completely 
interior  traffic  of  a  state,  because  it  is  not  an 
apt  phrase  for  that  purpose;  and  the  enumera- 
tion of  the  particular  classes  of  commerce  to 
which  the  power  was  to  be  extended,  would  not 
have  been  made  had  the  intention  *been  [*195 
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to  extend  the  power  to  every  description,  ^nia 
enumeration  presupposes  something  not  enum- 
erated; and  that  sranething,  if  m  regard  the 
language  or  the  subject  of  the  sentence,  must 
be  the  exclusively  internal  commerce  of  a  state. 
The  genius  and  character  of  the  whole  govern- 
ment seem  to  be,  that  its  actinu  is  to  be  applied 
to  all  the  external  concerns  of  the  nation,  and 
to  those  internal  concerns  which  affect  the 
states  generally;  but  not  to  those  which  are 
completely  within  a  particular  state,  which  do 
not  affect  other  states,  and  with  which  it  is  not 
necessary  to  interfere,  for  the  purpose  of  exe- 
cuting some  of 'the  general  jMwers  of  the  gov- 
ernment. The  completely  intetnal  commerce 
of  a  state,  th6n,  may  be  considered  as  reserved 
for  the  state  iteelf. 

But,  in  r^fulating  commerce  with  foreign  na- 
tions, the  power  of  Congress  does  not  stop  at 
the  jurisdictional  lines  of  the  seveial  states. 
It  would  be  a  very  useless  power  if  it  could  not 
pass  those  lines.  The  commerce  of  the  United 
States  with  foreign  nations,  is  that  of  the  whole 
United  States.  Every  district  has  a  right  to 
participate  in  it.  The  deep  streams  which  pene- 
trate our  country  in  every  direction,  pass 
through  the  interior  of  almost  every  state  in 
the  Union,  and  furnish  the  means  of  exercising 
this  right.  If  Congress  has  the  power  to  regu- 
late it,  that  power  must  be  exercised  whenever 
the  subject  exists.  If  it  exists  within  the 
states,  if  a  foreign  voyage  may  commence  or 
terminate  at  a  port  within  a  state,  then  the 
power  of  Congress  may  be  exercised  within'  a 
state. 

This  principle  is,  if  possible,  still  more  clear, 
196*]  when  'applied  to  commerce  "among 
the  several  stetes."  They  either  join  each 
other,  in  which  case  they  are  separated  by  a 
mathematical  line,  or  th^  are  remote  from  each 
other,  in  which  case  other  states  lie  between 
them.  What  is  commerce  "among"  them ; 
and  how  is  it  to  be  conducted?  Can  a  trading 
expedition  between  two  adjoining  states  com- 
mence and  terminate  outside  of  eaehT  And  if 
the  trading  intercourse  be  between  two  stotes 
remote  from  each  other,  must  it  not  commence 
in  one,  terminate  in  the  other,  and  probably 
pass  throu^  a  third?  Commerce  among  the 
states  must,  of  necessity,  be  commerce  with 
the  states.  In  the  regulation  of  trade  with  the 
Indian  tribes,  the  action  of  the  law,  especially 
when  the  constitution  was  made,  was  chiefly 
within  a  state.  The  power  of  Congress,  then, 
whatever  it  may  be.  raust  be  exercised  within 
the  territorial  jurisdiction  of  the  several  states. 
The  sense  of  the  nation,  on  this  subject,  is 
unequivocally  manifested  by  the  provisions 
made  in  the  laws  for  transporting  goods,  by 
land,  between  Baltimore  and  Providence,  be- 
tween New  York  and  Philadelphia,  and  l>etween 
Philadelphia  and  Baltimore. 

We  are  now  arrived  at  the  inquiry,  What 
is  this  power? 

It  is  the  power  to  r^ulate;  that  is,  to  pre- 
scribe the  rule  by  which  commerce  is  to  be  gov- 
erned. This  power,  like  all  others  vested  in 
Congress,  is  complete  in  Itself,  may  be  exer- 
eiscd  to  ite  utmost  extent,  and  acknowledges 
no  limitetions,  other  than  are  prescribed  In  the 
constitution.  These  are  expressed  in  plain 
197*]  terms,  and  do  not  affect  the  'questions 
which  arise  in  this  ease,  or  which  have  been  dis- 
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euBsed  at  the  bar.  If,  as  has  always  been  tu- 
derstood,  the  sovereign^  of  Congress,  though 
limited  to  specified  objects,  hi  j^enaiy  as  to 
^ose  objecte,  the  power  over  etmunerce  with 
foreign  nations,  and  among  the  several  Stetes, 
is  vested  in  Congress  as  aMoIntely  as  it  would 
be  in  a  single  government,  having  in  ite  con- 
stitution the  same  restrictions  on  the  exercise 
of  the  power  as  are  found  in  the  constitution  of 
the  United  SUtes.  The  wisdom  and  the  discre- 
tion of  Congress,  their  identity  with  the  peo- 
ple, and  the  influence  which  their  eonstituente 
possess  at  election,  are,  in  this,  as  in  many 
other  instances,  as  that,  for  example,  of  declar- 
ing war,  the  sole  rcstrainte  on  which  they  have 
relied,  to  secure  them  from  ite  abuse.  They 
are  the  restrainte  on  which  the  people  must 
often  rely  solely,  in  all  repfesentetive  govem- 
mente. 

The  power  of  Congress,  then,  comprehends 
navintion  within  the  limite  of  every  state  In 
the  Union;  so  fur  as  that  navigation  may  be,  in 
any  manner,  connected  with  "commerce  with 
foreign  nations,  or  among  the  several  stetes,  or 
with  the  Indian  tribes."  It  may,  of  conse- 
quence, pass  the  jurisdictional  Ime  of  New 
York,  and  act  upon  the  very  waters  to  which 
the  prohibition  now  under  consideration  ap- 
plies. 

But  it  has  been  urged  wit^  great  earnest- 
ness, that  although  the  power  of  Congress  to 
r^ulate  commerce  with  foreign  nations,  and 
among  the  several  stetes,  be  eo-extensive  with 
the  subject  itself,  and  have  no  other  limite 
than  are  prescribed  in  the  constitution,  yet  the 
stetes  may  severally  "exercise  the  same  [*198 
power  within  their  respective  jurisdictions.  In 
support  of  this  argument,  it  is  said  that  they 
possessed  it  as  an  inseparable  attribute  of  sov- 
ereignty, before  the  formation  of  the  oonstitn- 
tion,  and  still  retein  it,  except  so  far  as  they 
have  surrendered  it  that  ibstrument;  that 
this  principle  resulte  from  the  nature  of  the 
government,  and  is  secured  by  the  tenth  amend- 
ment; tliat  an  afSrmative  grant  of  power  is  not 
exclusive,  unless  in  ite  own  nature  it  be  such 
that  the  continued  exercise  of  it  by  the  former 
possessor  is  inconsistent  with  the  grant,  and 
that  this  is  not  of  tiiat  description. 

The  appellant,  conceding  these  postulates, 
except  the  last,  contends-  that  full  power  to 
regulate  a  particular  subject,  implies  the  whole 
power,  and  leaves  no  residuum;  that  a  grant 
of  the  whole  is  incompatible  with  the  existence 
of  a  right  in  another  to  any  part  of  it. 

Both  parties  have  appealed  to  the  constitu- 
tion, to  l^slative  acts,  and  judicial  decisions; 
and  have  drawn ,  argumente  from  all  these 
sources  to  support  and  illustrate  the  proposi- 
tions they  respectively  maintein. 

The  grant  of  the  power  to  lay  and  collect 
texes  is,  1  ike  the  power  to  regul ate  com- 
merce, made  in  general  terms,  and  has  never 
been  understood  to  interfere  with  the  exercise 
of  the  same  power  by  the  stetes;  and  hence 
has  been  drawn  an  argument  whieh  has  beoi 
applied  to  the  question  under  eonsideratim. 
But  the  two  grante  are  not.  it  is  conceived, 
similar  in  their  terms  or  their  nature.  Al- 
though many  of  the  powers  formerly  exer- 
cised 'by  the  states,  are  transferred  to 
the  government  of  the  Union,  yet  the  stete 
govcmmente  remain^  and  constitute  a  most  im- 
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-porfauit  wrt  of  our  lyBtem.  The  power  of 
-iuation  Is  Indispensable  to  their  existence,  and 
is  »  power  which,  in  its  own  nature,  is  capable 
•of  residing  in,  and  being  exercised  by,  oiffer- 
•ent  authorities  at  the  same  time.  We  are  ac- 
-eustomed  to  see  it  placed,  for  difTerent  pur- 
poaes,  in  different  hands.  Taxation  is  the  sim- 
ple operation  of  taking  small  portions  from  a 
-perpetualir  accumulating  moss,  susceptible  of 
-atanoat  innnito  division;  and  a  power  in  one  to 
take  what  is  necessary  for  certain  purposes,  is 
not,  in  its  nature,  incompatible  with  a  power  in 
■aaotber  to  take  what  is  necessary  for  other  pur- 
poses. Congress  is  authorized  to  lay  and  col- 
lect taxes,  eto.,  to  pay  the  debts,  and  provider 
for  tbe  common  defense  and  general  welfare  of 
the  United  States.  This  does  not  interfere  with 
the  power  of  the  states  to  tax  for  the  support 
■of  tneir  own  governments;  nor  is  the  exercise 
•of  that  power  hy  the  states  an  exercise  of  any 
portiott  of  the  power  that  is  granted  to  the 
tliiited  States.  In  imposing  raxes  for  stato 
imrposes,  they  are  not  doing  what  Congress  is 
-empowered  to  do.  Congress  is  not  empowered 
to  tax  for  those  purposes  which  are  within  the 
■tttdusive  province  of  the  states.  When,  then, 
-each  government  exercises  the  power  of  taxa- 
tion, neither  is  exercising  the  power  of  the 
-other.  But,  when  a  stoto  proceeds  to  regulate 
oommerce  with  foreign  nations,  or  among  the 
several  states,  it  is  exer<^sii^  the  very  power 
900*]  tliat  is  granted  to  Congress,  *and  Is 
-doing  the  veiT  thin^  which  Congress  is  author- 
ized to  do.  There  is  no  anal<^,  then,  between 
tbe  power  of  taxatim  and  the  power  of  regu- 
lating commerce. 

In  discussing  the  question,  whether  this  pow- 
-«r  is  still  in  the  states,  in  the  case  under  con- 
sideration, we  may  dismiss  from  it  the  inquiiy, 
whether  it  is  surrendered  the  mere  grant  to 
Coogress,  or  is  retained  nntU  Congress  shall 
•«xet«ise  the  power.  We  may  dismiss  that  in- 
quiry, because  it  has  been  exercised,  and  the 
regulations  which  Congress  deemed  it  proper 
to  make,  are  now  in  full  operation.  The  sole 
■question  is,  can  a  state  r^pilate  commerce  with 
foreign  nations  and  among  the  state,  while 
CmKress  is  regulating  it? 

The  counsel  for  the  respondent  answer  this 
■qnestitm  in  the  affirmative,  and  rely  very  much 
on  the  restrictions  in  the  tenth  section,  as  sup- 
porting their  opinion.  They  say,  very  truly, 
that  limitations  of  a  power  furnish  a  strong 
argument  in  favor  of  the  existence  of  that  pow- 
■cr,  and  that  the  section  which  prohibits  the 
•atatca  from  laying  duties  on  imports  or  exports, 
proves  that  this  power  might  have  been  exer- 
■cfaed,  had  it  not  been  expressly  forbidden ;  and, 
-consequently,  that  any  other  commercial  regu- 
lation, not  expressly  forbidden,  to  which  the 
•orwinal  power  of  the  state  is  competent,  may 
stiU  be  made. 

That  this  restriction  shows  the  opinion  of  the 
•oonvcntion,  that  a  stato  might  impose  duties 
on  exports  and  imports,  if  not  expressly  for- 
"bidden,  will  be  conceded;  bat  that  it  follows  as 
SOI*]  a  consequence,  *from  this  concession, 
that  a  state  may  r^nlato  commerce,  with 
foreign  nations  and  among  the  sUtes,  cannot 
-be  admitted. 

Wo  must  first  determine  whether  the  act  of 
laying  "duties  or  imposto  on  importe  or  ex- 
-pOTia^  is  considered  in  the  constitution  as  a 
4  Ii.  ed. 


branch  of  ttie  taxing  power,  or  of  the  power  to 
regulate  commerce.  We  think  it  very  clear 
that  it  is  considered  as  a  branch  of  the  taxing 
power.  It  is  so  treated  In  the  first  clause  m 
the  8th  section;  "Congress  shall  have  power 
to  lay  and  collect  texes,  duties,  imposts  and  ex- 
cises;" and,  before  commerce  is  mentioned,  the 
rule  by  which  the  exercise  of  this  power  must 
be  governed  is  declared.  It  is,  that  all  duties, 
imposts  and  excises  shall  be  uniform.  In  a 
separate  clause  of  the  enumeration,  the  power 
to  regulate  commerce  is  given,  as  being  en- 
tirely distuict  frmn  the  right  to  levy  taxes  and 
irapoete,  and  as  being  a  new  power,  not  before 
conferred.  The  constitution,  then,  ccmsiders 
these  powers  as  substantive  and  distinct  from 
each  other ;  and  so  places  them  in  the  enumera* 
tion  it  contains,  ^e  power  of  imposing  duties 
on  imports  is  classed  with  the  power  to  levy 
taxes,  and  that  seems  to  be  ite  natural  place. 
But  the  power  to  levy  taxes  could  never  be 
considered  as  abridging  the  right  of  the  stetes 
on  that  subject;  and  they  might,  consequentiy, 
have  exercised  it  by  levying  duties  on  imports 
or  exporte,  had  the  constitution  conteined  no 
prohibition  on  this  subject.  This  prohibition, 
then.  Is  an  exception  from  the  acknowledged 
power  of  the  stetes  *to  levy  texes,  not  [*2oa 
from  tbe  questionable  power  to  regulate  com- 
merce. 

*'A  dut^  of  tonnage"  is  as  much  a  tax  as  a 
duty  on  imports  or  exporte;  and  the  reason 
which  induced  the  prohibition  of  those  taxes, 
extends  to  this  also.  This  tax  may  be  imposed 
by  a  stete,  with  the  consent  of  Congress;  and 
it  may  be  admitted  that  Congress  cannot  give 
a  right  to  a  state,  in  virtue  of  its  own  powers. 
But  a  duty  of  tonnage  being  part  of  the  power 
of  imposiiu  taxes,  ite  prohimtion  ma^  c^rteinly 
be  made  to  depend  on  Congress,  without  af- 
fording any  implication  respecting  a  power  to 
r^;ulate  commerce.  It  is  true,  that  duties  may 
often  be,  and  in  fact  often  are,  imposed  on 
tonnage,  with  a  view  to  the  regulation  of  com- 
merce; but  they  may  be  also  imposed  with  a 
view  to  revenue;  and  it  was,  therefore,  a  pru- 
dent precaution  to  prohibit  the  stetes  from 
exercising  ihis  power.  The  idea  Uiat  the  same 
measure  might,  according  to  circumstences, 
be  arranged  with  different  classes  of  power, 
was  no  novelty  to  the  framers  of  our  constitu- 
tion. Those  illustrious  statesmen  and  patriote 
had  been,  many  of  them,  deeply  engagea  in  Uie 
discussion  which  preceded  the  war  of  our  rev- 
olution, and  all  of  them  were  welt  read  in 
those  discussions.  The  right  to  regulate  com- 
merce, even  hy  the  imposition  of  duties,  was 
not  controverted;  but  the  right  to  impose  a 
duty  for  the  purpose  of  revenue,  produced  a 
war  as  important,  perhaps.  In  ite  consequences 
to  the  human  race,  as  any  the  world  has  ever 
witnessed. 

These  restrictions,  then,  are  on  the  taxing 
power,  'not  on  that  to  regulate  com-  ["20S 
merce;  and  presuppose  the  existence  of  that 
which  they  restrain,  not  of  that  which  they  do 
not  purport  to  restrain. 

But  the  inspection  laws  are  said  to  be  regu- 
lations of  commerce,  and  are  certeinly  recoff- 
nized  in  the  constitution,  as  being  passed  In 
the  exercise  of  a  power  ranaJning  with  the 
stetes. 

That  inspection  laws  may  have  a  remote  and 
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«onsiderabTe  Influence  on  commerce,  will  not 
be  denied;  but  that  a  power  to  reg:u1ate  com 
merce  is  the  source  from  which  the  right  tr 
pass  them  is  derived,  cannot  be  admitted.  Th< 
objects  of  inspection  laws  is  to  improve  tin 
quality  of  articles  produced  by  the  labor' of  tlu- 
eountry;  to  fit  them  for  exportation;  or,  it  may 
be,  for  domestic  use.  They  act  upon  the  sub- 
ject before  it  becomes  an  article  of  foreign 
commerce,  or  of  commerce  among  the  states 
and  prepared  it  for  that  purpose.  They  form 
a  portion  of  that  immense  mass  of  legislation 
which  embraces  everything  within  the  territory 
of  a  state  not  surrendered  to  the  general  gov- 
ernment; all  which  can  be  most  advantageously 
exercised  by  the  statei  theniBelv«.  Inspection 
laws,  quarantine  laws,  health  laws  of  every 
description,  as  well  as  laws  for  regulating  thr 
internal  commerce  of  a  state,  and  those  which 
respect  turnpike-roads,  ferries,  etc.,  are  com- 
ponent parts  of  this  mass. 

No  direct  general  power  over  these  objects 
is  granted  to  Congress ;  and,  consequently,  they 
remain  subject  to  state  l^slation.  If  the 
I^slative  power  of  the  Union  can  reach  them, 
It  must  be  for  national  purposes;  it  mqst  be 
104*]  where  the  *power  is  expressly  given  for 
a  sp^al  purpose,  or  is  clearly  incidental  to 
some  power  which  is  expressly  given.  It  is 
obvious,  that  the  government  of  the  Union,  in 
the  exercise  of  its  express  powers,  that,  for  ex- 
ample, of  regulating  commerce  with  foreign 
nations  and  among  the  states,  may  use  means 
that  may  also  be  employed  by  a  state,  in  the 
exercise  of  its  acknowledged  power;  that,  for 
example,  of  regulating  commerce  within  the 
state.  If  Congress  license  vessels  to  sail  from 
one  port  to  ajiother,  in  the  same  state,  the  act 
is  supposed  to  be,  necessarily,  incidental  to  the 
power  expressly  granted  to  Congress,  and  im- 
plies no  claim  of  a  direct  power  to  regulate  the 

Surely  internal  commerce  of  a  state,  or  to  act 
irectl^  on  its  system  of  police.  So,  if  a 
state,  m  passing  laws  on  subjects  acknowledged 
to  be  within  its  control,  and  with  a  view  to 
those  subjects,  shall  adopt  a  measure  of  the 
same  character  with  one  which  Congress  may 
adopt,  it  does  not  derive  its  authority  from  the 
particular  power  which  has  been  granted,  but 
from  some  other,  which  remains  with  the  state, 
and  may  be  executed  by  the  same  means.  All  ex- 
perience shows  that  the  same  measures,  or 
measures  scarcely  distin^ishable  from  each 
other,  may  flow  from  jjistinct  powers ;  but  this 
does  not  prove  that  the  powers  themselves  are 
identical.  Although  the  means  used  in  their 
execution  may  sometimes  approach  each  other 
BO  nearly  as  to  be  confounded,  there  are  other 
situations  in  which  they  are  sufliciently  distinct 
to  establish  their  individuality. 

In  our  complex  system,  presenting  the  rare 
and  difiicult  scheme  of  one  general  government, 
205*]  whose  'action  extends  over  the  whole, 
but  which  possesses  only  certain  enumerated 
powers,  and  of  numerous  state  governments, 
which  retain  and  exercise  all  powers  not  dele- 
gated to  the  Union,  contests  respecting  power 
must  arise.  Were  it  even  otherwise,  the  meas- 
ures taken  by  the  respective  govemmente  to 
execute  their  acknowledged  powers,  would  often 
be  of  the  same  de.«icription,  and  might,  some- 
times, interfere.  This,  however,  does  not  prove 
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that  the  one  is  exercising,  or  ha*  a  right  t 

exercise,  the  powers  of  the  other. 

The  acts  of  Congress,  passed  in  1790  an 
1799,*  empowering  and  directing  the  officers  c 
the  general  government  to  conform  to,  and  aj 
^ist  in  the  execution  of  the  quarantine  an 
health  laws  of  a  states  proceed,  it  is  said,  upo 
the  idea  that  these  laws  are  ccmstitutibnal.  1 
is  undoubtedly  true  that  they  do  proceed  upo 
that  idea;  and  the  constitutionality  of  sue 
laws  has  never,  so  far  as  we  are  informed,  bee 
lenied.  But  they  do  not  imply  an  acknowi 
rdgment  that  a  state  may  rightfully  regulat 
commerce  with  foreign  nations,  or  among  th 
atates;  for  they  do  not  imply  that  such  law 
are  an  exercise  of  that  power,  or  enacted  wit 
a  view  to  It.  Ob  the  contrary,  they  are  treat© 
as  quarantine  and  health  laws,  are  so  denomina 
ted  in  the  Acts  of  Congress,  and  ere  conaidere 
as  flowing  from  the  acknowledged  power  of  : 
atete.'to  provide  for  the  health  of  its  citizens 
But,  as  it  was  apparent  that  some  of  the  pro 
visions  made  for  this  purpose,  and  in  virtue  o 
this  power,  might  "interfere  with,  and  [''20t 
be  affected  the  laws  of  the  United  States 
made  for  the  rq^lation  of  commerce,  Congress 
in  that  spirit  of  harmony  and  conciliatioi 
which  ovght  always  to  characterize  the  conduc 
of  governments  standing  in  the  relation  whici 
that  of  the  Union  and  those  of  the  states  beai 
to  each  other,  has  directed  ite  officers  to  aid  ii 
the  execution  of  these  laws;  and  has,  in  lomi 
measure,  adapted  its  own  legislation  to  this  ob 
ject,  making  provisions  in  aid  of  those  ol 
the  states.  But  in  making  these  provisions 
Uie  opinion  is  unequivocally  manifested,  that 
Congress  may  control  the  sUite  laws,  so  far  a: 
it  may  be  necessary  to  control  them,  for  tin 
regulation  of  commerce. 

The  act  passed  in  1803,*  prohibiting  the  im 
portation  of  slaves  into  any  state  which  ahaJi 
itself  prohibit  their  importation,  implies,  it  is 
said,  an  admission  that  the  states  possessed 
power  to  occlude  or  admit  them;  from  which 
It  is  inferred  that  th^  possess  the  same  powei 
with  respect  to  other  arUdes. 

If  this  inference  were  correct;  if  this  power 
was  exercised,  not  under  any  particular  clause 
in  the  constitution,  but  in  virtue  of  a  genera] 
right  over  the  subject  of  commerce,  to  exist  as 
long  as  the  constitution  itself,  it  might  now  be 
exercised.  Any  state  might  now  import  African 
slaves  into  its  own  territory.  But  it  is  ob- 
vious that  the  power  of  the  states  over  this 
subject,  previous  to  the  year  1808,  constitutes 
an  exception  to  the  power  of  'Congress  [•207 
to  regulate  commerce,  and  the  exception  is  ex- 
pressed in  such  words  as  to  manifest  clearly  the 
intention  to  continue  the  pre-existing  right  of 
the  states  to  admit  or  exclude,  for  a  limited 
period.  The  words  are:  "The  migration  or  im- 
portation of  such  persons  as  any  -of  the  states, 
now  existing,  shall  think  proper  to  admit,  shall 
not  be  prohibited  by  the  Congress  prior  to  the 
year  1808."  The  whole  object  of  the  exception 
is  to  preserve  the  power  to  those  states  which 
might  be  disposed  to  exercise  it;  and  its  lan- 
guage seems  to  the  court  to  convey  this  idea 
unequivocally.  The  possession  of  this  partic- 
ular power,  then,  during  the  time  limited  in' 

1.—2  U.  S.  L.  p.  54B ;  8  D.  8.  L  p.  126.  " 
2—8  D.  8.  L.  p.  529 
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Um  eonstltnUon,  cannot  be  admitted  to  prove 
the  possession  of  any  otW  similar  power. 

It  has  been  said  Uiat  the  act  of  August  7th, 
1789,  acknowledges  a  concurrent  power  in  the 
states  to  restate  the  conduct  of  pilots,  and 
hence  is  inferred  an  admission  of  their  concur- 
rent right  with  Congress  to  r^ulate  commerce 
with  foreign  nations,  and  amongst  the  statea 
But  this  inference  is  not,  we  think,  justified  hy 
the  fact 

Although  Gmgress  cannot  enahle  a  state  to 
legislate,  Congress  may  adopt  the  provisions  of 
a  state  on  any  subject.  When  the  government 
of  the  Union  was  brought  into  existence,  it 
found  a  system  for  the  regulation  of  its  pilots 
in  full  force  in  every  state.  The  act  which  has 
been  mentioned,  adopts  this  system,  and  gives  it 
the  same  validity  as  if  its  provisions  had  heen 
specially  made  by  Congress.  But  the  act,  it 
may  be  said,  is  prospective  also,  and  the  adop- 
S08*]  tion  of  laws  to  be  made  *in  future,  pre- 
supposes the  right  in  the  maker  to  I^slate  on 
the  subject. 

The  act  unquestionably  manifests  an  inten- 
tion to  leave  this  subject  entirely  to  the  states, 
until  Congress  should  think  proper  to  inter- 
pose;  but  the  very  ^acfment  of  such  a  law  in- 
dieatea  an  opinion  that  it  was  necessary ;  that 
the  existing  system  would  not  be  applicable  to 
the  new  state  of  things,  unless  expressly  applied 
to  it  by  Congress.  But  this  section  is  confined 
to  pilots  within  the  "bays,  inlets,  rivers,  hdr- 
bors,  and  ports  of  the  United  States,"  which  afe, 
ot  course,  in  whole  or  in  part,  also  within  the 
limits  of  wane  particular  state.  The  acknowl- 
edged poww  of  a  state  to  regulate  its  poli^  its 
domestic  trade,  and  to  govern  its  own  citizens, 
may  enable  it  to  l^slate  on  this  subject  to  a 
eonsiderable  extent;  and  the  adoption  of  its 
aystou  by  Congress,  and  the  application  of  it 
to  the  whole  subject  of  commerce,  does  not 
aeem  to  the  court  to  imply  a  right  in  the  states 
ao  to  apply  it  of  their  own  authority.  But  the 
adoption  of  the  state  system  being  temporary, 
being'  only  "until  further  l^slative  provision 
■hall  be  made  hy  Congress,"  shows,  conclusive- 
ly, an  opinion  that  Congress  oould  control  the 
iniote  subject,  and  might  adopt  the  system  of 
the  states,  or  provide  one  of  its  own. 

A  state,  it  is  said,  or  even  a  private  citizen, 
may  construct  light-houses.  But  gentlemen 
must  be  aware,  that  if  this  proves  a  power  in  a 
state  to  reflate  commerce,  it  proves  that  the 
aame  power  is  in  the  citizen.  States,  or  indi- 
Tidnala  who  own  lands,  may,  if  not  forbidden 
SO**]  by  law,  *erect  on  those  lands  what 
buildings  Qiey  please;  but  this  power  is  entirely 
distinct  from  uiat  of  regulating  commerce,  and 
may,  we  presume,  be  restrained,  if  exercised  so 
as  to  produce  a  public  mischief. 

These  acts  were  cited  at  the  bar  for  the  pur- 
pose of  showing  an  opinion  in  Congress  that 
the  states  possess,  concurrently  with  the  legis- 
lature of  the  Union,  the  power  to  regulate  com- 
merce with  forei^  nations  and  among  the 
■tates.  Upon  reviewing  them,  we  think  they 
do  not  establish  the  proposition  they  were  in- 
tended to  prove.  They  show  the  opinion  that 
the  states  retain  powers  enabling  them  to  pass 
the  laws  to  which  allusion  has  been  made,  not 
that  those  laws  proceed  from  the  particular 
power  which  has  been  delegated  to  Congress. 

It  has  been  contended  by  the  coiuuel  for  the 
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appellant,  Oat,  as  the  word  "to  regulate"  im- 
plies in  its  nature,  full  power  over  the  thing_  to 
be  regulated,  it  excludes,  necessarily,  the  action 
of  all  others  that  would  perform  the  same 
operation  on  the  same  thing.  That  regulation 
ia  designed  for  the  entire  result,  applying  to 
those  parts  which  remain  as  they  were,  as  well 
as  to  those  which  are  altered.  It  produces  a 
uniform  whole,  which  is  as  much  disturbed  and 
deranged  by  changing  v^at  the  relating 
power  designs  to  leave  untouched,  as  that  on 
which  it  has  operated. 

There  is  great  force  in  this  argument,  and  the 
court  is  not  satisfied  that  it  has  been  refuted. 

Since,  however,  in  exercising  the  power  of 
regulating  tiieir  own  purely  internal  affairs, 
whether  *of  trading  or  police,  the  ["210 
states  may  sometimes  enact  laws,  the  validity 
of  which  depends  on  their  interfering  with, 
and  being  contrary  to,  an  act  of  Congress 
passed  in  pursuance  of  the  constitution,  the 
court  will  enter  upon  the  inquiry,  whether  the 
laws  of  New  York,  as  expounded  by  the  highest 
tribunal  of  that  state,  have,  in  their  application 
to  this  case,  come  into  collision  with  an  act  of 
Congress,  and  deprived  a  citizen  of  a  right  to 
which  that  act  entitles  him.  Should  this  colli- 
sion exist,  it  will  be  immaterial  whether  those 
laws  were  passed  in  virtue  of  a  concurrent 
power  "to  regulate  commerce  with  foreign  na- 
tions and  among  the  several  states,"  or  in 
virtue  of  a  power  to  regulate  their  domestic 
trade  and  police.  In  one  case  and  the  other, 
the  acts  of  New  York  must  yield  to  the  law  of 
Congress;  and  the  decision  sustaining  tne  privi- 
lege they  confer,  against  a  right  given  by  a  law 
of  the  Union,  must  be  erroneous. 

This  opinion  has  been  frequently  expressed 
in  this  court,  and  is  founded  as  well  on  the 
nature  of  the  government  as  on  the  words  of 
the  constitution.  In  argument,  however,  it 
has  been  contended  that  if  a  law,  passed  by  a 
state  in  the  exercise  of  its  acknowledged  sov- 
ereignty, comes  into  conflict  with  a  law  passed 
by  Congress  in  pursuance  of  the  constitution, 
th^  affect  the  subject,  and  each  other,  lika 
equal  opposing  powers. 

But  the  framers  of  our  constitution  foresaw 
this  state  of  things,  and  provided  for  it,  by 
declaring  the  supremacy  not  only  of  itself,  buj 
of  the  laws  made  in  pursuance  of  it.  Tha 
nullity  of  any  act,  'inconsistent  with  ['2 li- 
the constitution,  is  produced  by  the  declaration 
that  the  constitution  is  the  supreme  taw.  The 
appropriate  application  of  that  part  of  the 
clauae  which  confers  the  same  supremacy  on 
laws  and  treaties,  is  to  such  acts  of  the  state 
legislatures  as  do  not  transcend  their  powers, 
but,  though  enacted  in  the  execution  of  ac- 
knowledged state  powers,  interfere  with,  or 
are  contrary  to  the  laws  of  Congress,  made  in 
pursuance  of  the  constitution,  or  some  treaty 
made  under  the  authority  of  the  United  States. 
In  every  such  case,  the  act  ol  Congress,  or  the 
treaty,  is  supreme;  and  tiie  law  of  the  state, 
though  enacted  in  the  exercise  of  powers  not 
controverted,  must  yield  to  it. 

In  pursuing  this  inquiry  at  the  bar,  it  has 
been  said  that  the  constitution  does  not  confer 
the  right  of  intercourse  between  state  and 
state.  That  right  derives  its  source  from  those 
laws  whose  authority  is  acknowledged  by  civ- 
ilized man  throi;%hout  the  world.  This  is  true. 
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The  eODBtitution  found  it  an  existing  right, 
and  gave  to  Congress  the  power  to  regulate  it. 
In  the  exercise  of  this  power,  Congress  has 
passed  "an  act  for  enrolling  or  licensing  ships 
•or  vessels  to  be  employed  in  the  coasting  trade 
juid.  fisheries,  and  for  regulating  the  same." 
The  counsel  for  the  respondent  contend  that 
Ihis  act  does  not  give  the  right  to  sail  from  port 
io  port,  but  oonfineB  itself  to  regulating  a  pre- 
existing  rights  so  far  only  as  to  confer  certain 
privileges  on  enrolled  and  licensed  vessels  in 
its  exercise. 

It  will  at  once  occur,  that,  when  a  l^sla- 
312*]  ture  "attaches  certain  privileges  and 
exemptions  to  the  exercise  of  a  right  over  which 
its  control  is  absolute,  the  law  must  imply  a 
power  to  exercise  the  right.  The  privilcigea 
Are  gone,  if  the  right  itself  be  annihilated.  It 
would  be  contrary  to  all  reason,  and  to  the 
course  of  human  affairs,  to  say  that  a  state  is 
unable  to  strip  a  vessel  of  the  particular  privi- 
leges attendant  on  the  exercise  of  a  right,  and 
^t  may  annul  the  right  itself ;  that  the  state  of 
New  York  cannot  prevent  an  enrolled  and 
licensed  vessel,  proceeding  from  Elizabeth- 
town,  in  New  Jersey,  to  New  York,  from 
enjoying,  in  her  course,  and  on  her  entrance 
into  port,  all  the  privil^es  conferred  by  the 
Act  of  Congress;  but  can  shut  her  up  in  her 
own  port,  and  prohibit  altogether  her  entering 
the  waters  and  porta  of  another  state.  To  the 
•court  it  seems  very  clear,  that  the  whole  act  on 
the  subject  of  the  coasting  trade,  according  to 
those  principles  which  govern  the  construction 
«f  statutes,  unplies,  unequivocally,  an  authority 
to  licensed  vessels  to  carry  on  the  coasting 
trade. 

But  we  wilt  proceed  briefly  to  notice  those 
sections  which  Dear  more  directly  on  the  sub- 
ject. 

The  first  section  declares  that  vessels  enrolled 
by  virtue  of  a  previous  law,  and  certain  other 
or  vessels  enrolled  as  described  in  that  act,  and 
liaving  a  license  in  force,  as  is  by  the  act  re- 
quired, "and  no  others,  shall  he  deemed  ships 
•or  vessels  of  the  United  States,  entitled  .to  the 
privileges  of  ships  or  vessels  employed  in  the 
coasting  trade." 

This  section  seems  to  the  court  to  contain  a 
positive  enactment,  that  the  vessels  it  describes 
218*]  shall  *be  entitled  to  the  privileges  of 
«hips  or  vessels  employed  in  the  coasting  trade. 
Those  privileges  cannot  be  separated  from  the 
trade,  and  cannot  be  enjoyed,  unless  the  trade 
may  be  prosecuted.  The  grant  of  the  privi- 
lege is  an  idle,  empty  form,  conveying  nothing, 
■unless  it  convey  the  right  to  which  the  privi- 
lege is  attached,  and  in  the  exercise  of  which 
its  whole  value  consists.  To  construe  these 
words  otherwise  than  as  entitling  the  ships  or 
vessels  described,  to  carry  on  the  coasting  trade, 
would  be,  we  thhik,  to  disregard  the  apparent 
intent  of  the  act. 

The  fourth  section  directs  the  proper  officer 
to  grant  to  a  vessel  qualified  to  receive  it,  "a 
license  for  carrying  on  the  coasting  trade;"  and 
prescribes  its  form.  After  reciting  the  compli- 
ance of  the  applicant  with  the  previous  re- 
'qniaites  of  the  law,  the .  operative  words  of 
the  instrument  are,  "license  is  hereby  granted 
for  the  said  steamboat.  Bellona,  to  be  employed 
In  carrying  on  the  coasting  trade  for  one  year 
from  the  date  hereof,  and  no  laiger." 
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These  are  not  the  words  of  the  officer;  they 
are  the  words  of  the  legislature;  and  convey  aa 
explicitly  the  authority  the  act  intended  to 
give,  and  operate  as  effectually,  as  if  they  had 
been  inserted  in  any  other  part  of  the  act 
than  in  the  license  itself. 

The  word  "license"  means  permission,  or 
authority;  and  a  license  to  do  any  particular 
thing  is  a  permission  or  authority  to  do  that 
thing;  and  if  granted  by  a  person  having  povr* 
er  to  grant  it,  transfers  to  the  grantee  tha 
right  to  do  whatever  it  purports  to  authorize;. 
It  certainly  transfers  to  *him  all  the  [*ai4 
right  which  the  grantor  can  transfer,  to  do 
what  is  within  the  terms  of  the  license. 

Would  the  validity  or  efiect  of  such  an  in- 
strument be  questioned  by  the  respondent,  if 
executed  ij  persons  claiming  reguUrly  under 
the  laws  of  New  York? 

The  license  must  be  understood  to  be  what  it 
purports  to  be — a  l^islative  authority  to  the 
steamboat  Bellona,  "to  be  employed  in  carry- 
ing on  the  coasting  trade,  for  one  year  from 
this  date." 

It  has  been  denied  that  these  words  authorize 
a  voyage  from  New  Jersey  to  New  York.  It  is 
true  that  no  ports  are  specified;  but  it  is  equal- 
ly true  that  the  words  used  are  perfectly  intelli- 
gible, and  do  confer  such  authority  as  unques- 
tionably as  if  the  ports  had  been  mentioned. 
The  coasting  trade  is  a  term  well  understood. 
The  law  has  defined  it,  and  all  know  its  mean- 
ing perfectly.  The  act  describes,  with  great 
minuteness,  the  various  operations  of  a  vessel 
engaged  in  it;  and  it  cannot,  we  think,  be 
doubted,  that  a  voyage  from  New  Jeney  to 
New  York  is  one  of  those  operations. 

Notwithstanding  the  decided  language  of  the 
license,  it  has  also  been  maintained  that  it  gives 
no  right  to  trade ;  and  that  its  sole  purpose  is 
to  confer  the  American  character. 

The  answer  given  to  this  argument,  that  the 
American  character  is  conferred  by  the  enroll- 
ment, and  not  by  the  license,  is,  we  think, 
founded  too  clearly  in  the  words  of  the  law  to 
require  the  support  of  any  additional  observa- 
tions. The  enrollment  of  vessels  designed  for 
the  coasting  trade,  corresponds  precisely  with 
the  registration  of  vessels  "designed  for  ['215 
the  foreign  trade,  and  requires  every  circum- 
stance which  can  constitute  the  American  char- 
acter. The  license  can  be  granted  only  to  ves- 
sels already  enrolled,  if  they  be  of  the  burden 
of  twenty  tons  and  upwards;  and  requires  no 
circumstance  essential  to  the  American  char- 
acter. The  object  of  the  license,  then,  cannot 
be  to  ascertain  the  character  of  the  vessel, 
but  to  do  what  it  professes  to  do;  that  is,  to 
give  permission  to  a  vessel  already  proved  by 
her  enrollment  to  be  American,  to  carry  on  the 
coasting  trade. 

But,  if  the  license  be  a  permit  to  carry  on 
the  coasting  trade,  the  respondent  denies  that 
these  boats  were  engaged  in  that  trade,  or  that 
the  decree  under  consideration  has  restrained 
them  from  prosecuting  it.  The  boats  of  the 
appellant  were,  we  are  told,  employed  In  the 
transportation  of  passengers}  and  this  is  no 
part  of  that  ctHnmeroe  which  Congress  may 
r^ulate. 

If,  as  our  whole  course  of  legislation  on  this 
subject  shows,  the  power  of  Congress  has  been 
universally  understood  in  America  to  eompre* 
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bend  aarigmtion,  it  is  a  rery  persuasiTe,  if  not 
«  «(mcluaiTC  argument,  to  prove  that  the  eon- 
•truction  is  correct;  and,  if  it  be  correct,  no 
dear  distinction  is  perceived  between  the  pow- 
er to  regulate  vessels  employed  in  transporting 
mm  fcr  hire,  and  propeiiy  for  hire.  The 
•object  is  transferred  to  Congress,  and  no  ex- 
«eption  to  the  grant  can  be  admitted  which 
is  not  proved  by  the  words  or  the  nature 
of  the  thing.  A  coastiog  vessel  employed  in 
the  transportation  of  passengers,  is  as  much 
«  portion  of  the  American  marine  as  one  em< 
SIC*]  ployed  *in  the  transportation  of  a 
««i;go;  and  no  reason  is  perceived  why  such 
TCasel  should  be  withdnwu  frcan  the  reflating 
poww  of  that  government,  which  has  been 
tlionght  beat  fitted  for  the  purpose  generally. 
The  provisions  of  the  law  respecting  native  sea- 
men, and  respecting  ownership,  are  as  appli- 
cable to  vessels  carrying  men  as  to  vessels  car- 
rying manufacturers;  and  no  reason  is  per- 
ceived why  the  power  over  the  subject' should 
not  be  placed  in  the  same  hands.  The  ai^(ument 
urged  at  the  bar,  rests  on  the  foundation 
the  power  of  Congress  does  not  extend  to  navi- 

Stion,  as  a  branch  of  commerce,  and  can  only 
applied  to  that  subject  incidentally  and  oc- 
casionally. But  if  that  foundation  be  removed, 
we  must  show  some  plain,  intelligible  distinc- 
ti<m,  supported  by  the  constitution,  or  by  rea- 
•on,  for  discriminating  between  the  power  of 
CoogresB  over  vessels  onpk^^  in  navigating 
the  same  seaa.  We  can  perceive  no  mat  dis- 
tinction. 

If  we  refer  to  the  constitution,  the  inference 
to  be  drawn  from  it  is  rather  against  the  dis- 
tinction. The  section  which  restrains  Congress 
from  prohibiting  the  mieration  or  importation 
of  such  persons  as  any  of  the  states  may  think 
proper  to  admit,  until  the  year  1808,  has  al- 
waya  l>ean  considered  as  an  exception  from  the 
power  to  regulate  eranmerce,  and  certainly 
aenus  to  class  migration  with  importation.  Mi- 
gration applies  as  appropriately  to  voluntary, 
MM  imporUttion  does  to  involuntary,  arrivals; 
and,  so  far  as  an  exception  from  a  power  proves 
its  existence,  this  section  proves  that  the  power 
S17*]  to  regulate  commerce  applies  equally  "to 
the  reflation  of  vessels  employed  in  transport- 
ing men,  who  pass  frcm  place  to  place  vol- 
untarily and  to  those  who  pass  involuntarily. 

If  the  power  reside  in  Congress,  as  a  portion 
of  the  general  grant  to  r^ulate  commerce,  then 
acts  applying  that  power  to  vessels  generally, 
must  be  construed  as  comprehending  all  vessels. 
If  none  appear  to  be  excluded  by  the  language 
•of  the  act,  none  can  he  excluded  by  construc- 
tion. Vessels  have  always  been  employed  to  a 
greater  or  less  extent  in  the  transportation  of 
passengers,  and  have  never  been  supposed  to 
be,  on  that  aeoount,  withdrawn  frtm  the  con- 
trol or  protection  of  Congress.  Packeta  which 
ply  along  the  coast,  aa  well  as  those  which  make 
voyages  between  Europe  and  America,  consid- 
er the  transportation  of  passengen  •■  an  impor- 
tant part  of  their  business.  Yet  it  has  never 
been  suspected  that  the  general  laws  of  naviga- 
tion did  not  apply  to  them. 

Tlie  duty  act,  sections'  twenfy-tiiree  and  for- 
ty-aix»  contains  provisions  respecting  passen- 
gers, and  shows  that  vessels  which  transport 
them,  have  the  same  rights,  and  must  perform 
•  li.  ed. 


the  same  duties,  with  other  vessels.  They  are 
governed  by  the  general  laws  of  navigation. 

In  the  process  of  things,  this  seems  to  have 
grown  into  a  particular  employment,  and  to 
have  attracted  the  particular  attention  of  gov- 
ernment. Congresi  was  no  longer  satisfied 
with  cunprahending  vessels  engaged  specially 
in  this  business,  within  those  provisions  which 
were  intended  for  vessels  generally ;  and,  on  the 
2d  of  March,  1819,  passed  "an  act  regulating 
passenger  ships  and  "vessels."  This  ["21« 
wise  and  humane  law  provides  for  the  safety 
and  comfort  of  passengers,  and  for  the  com- 
munication of  everything  concerning  them 
which  may  interest  the  goveminent,  to  the  De- 
partment of  state,  but  makes  no  provision  con- 
cerning the  entry  of  the  vessel,  or  her  conduct 
in  the  waters  of  the  United  States.  This,  we 
think,  shows  conclusively  the  sense  of  Congress 
(if,  indeed,  any  evidence  to  that  point  could  be 
required),  that  the  pre-existing  regulations 
comprehended  iwssenger  ships  among  others; 
and,  in  prescribing  the  same  duties,  the  Iwis- 
lature  must  have  considered  them  as  possessing 
the  same  rights. 

If,  then,  it  were  even  true,  that  the  Bellona 
and  the  Stoudinger  were  employed  exclusively 
in  the  conveyance  of  passengers  between  New 
York  and  New  Jersey,  it  would  not  follow  that 
this  occupation  did  not  constitute  a  part  of  the 
coasting  trade  of  the  United  States,  and  was  not 

Swtected  1^  the  lioense  annexed  to  the  answer, 
ut  we  cannot  perceive  how  the  occupation  of 
these  vessels  can  be  drawn  into  question,  in  the 
case  before  the  court.  The  laws  of  New  York, 
which  grant  the  exclusive  privilege  set  up  by 
the  respondent,  take  no  notice  of  the  employ- 
ment of  vessels,  and  relate  only  to  the  principle 
by  which  they  are  propelled.  Those  laws  do 
not  inquire  whether  vessels  are  engaged  in 
transporting  men  or  merchandise,  but  whether 
they  are  moved  by  steam  or  wind.  If  by  the 
former,  the  waters  of  New  York  are  closed 
against  them,  though  their  cargoes  be  dutiable 

foods,  which  the  laws  of  the  "United  ["219 
tates  permit  them  to  enter  and  deliver  in  New 
York.  If  by  the  latter,  those  waters  are  free 
to  them,  though  they  should  carry  passengers 
only.  In  conformity  with  the  law,  is  the  bill 
of  the  plaintiff  in  the  state  court.  The  bill 
does  not  complain  that  the  Bellona  and  the 
Stoudinger  carry  passengers,  but  that  they  are 
moved  steam.  This  is  the  injury  of  which  he 
complains,  and  is  the  sole  injury  against  the 
continuance  of  which  he  asks  relief.  The  bill 
does  not  even  allege,  specially,  that  those 'ves- 
sels were  employed  in  the  transportation  of  pas- 
sengers, hut  says,  generally,  that  they  were  em- 
ployed "in  the  transportation  of  passengers,  or 
otherwise."  The  answer  avers,  only,  that  they 
were  emplc^ed  in  the  coasting  trade,  and  in- 
sists on  the  right  to  carry  on  My  trade  author- 
ized by  the  license.  No  testimony  is  taken,  and 
the  writ  of  injunction  and  decree  restrain  these 
licensed  vessels,  not  from  carrying  passengers, 
but  from  being  moved  through  the  waters  of 
New  York  by  steam,  for  any  purpose  whatever. 

The  questions,  then,  whether  the  conveyance 
of  passengers  he  a  part  of  the  coasting  trade, 
and  whether  a  vessel  can  be  protected  in  that 
occupation  by  a  coasting  license,  are  not,  and 
cannot  be,  raised  in  this  c«a«  The  real  and 
sole  question  seems  to  be,  whtfUier  a  steam  ma- 
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chin«,  In  aetaal  hm,  deprives  a  vessel  of  the 
privil^ies  conferred  by  a  license. 

In  considering  this  question,  the  first  idea 
which  presents  itself,  is  that  the  laws  of  Con- 
gress, for  the  regulation  of  commerce,  do  not 
2S0*]  look  to  the  'prineiple  by  which  TesBels 
are  moved.  That  subject  is  left  entirely  to  in- 
dividual discretion;  and,  in  that  vast  and  com- 
plex system  of  legislative  enactment  concern- 
ing it,  which  embraces  everything  that  the 
l^slature  thought  it  necessary  to  notice,  there 
is  not,  we  believe,  one  word  respecting  the  pe- 
culiar principle  by  which  vessels  are  propelled 
through  the  water,  except  what  may  ue  found 
fn  a  Bingle  act,  granting  a  particular  privilege 
to  Bteamboats.  With  this  exception,  ever^  act, 
either  prescribing  duties,  or  granting  privileges, 
applies  to  every  vessel,  whether  navigated  by 
the  instrumentality  of  wind  or  fire,  of  sails  or 
machinery.  The  whole  weight  of  proof,  then, 
is  thrown  upon  him  who  would  introduce  a 
distinction  to  which  the  words  of  the  law  give 
no  countenance. 

If  a  real  difference  could  be  admitted  to  exist 
between  vessels  carrying  passengers  and  others, 
it  has  already  been  ol^rved  that  there  is  no 
fact  in  this  case  which  can  bring  up  that  qvies- 
tion.  And,  if  the  occupation  of  steamboats  be 
a  matter  of  such  general  notoriety  that  the 
court  may  be  presumed  to  know  it,  although 
not  specially  informed  by  the  record,  then  we 
den^  that  the  transportation  of  passengers  is 
their  exclusive  occupation.  It  is  a  matter  of 
general  history,  -Uiat,  in  our  western  waters, 
their  principal  employment  is  the  transporta- 
tion of  merchandise;  and  all  know,  that  in  the 
waters  of  the  Atlantic  they  are  frequently  so 
employed. 

But  all  inquiry  info  this  subject  seems  to  the 
court  to  be  put  completely  at  rest  by  the  act 
221*]  already  "mentioned,  entitled,  "An  act 
for  the  enrolling  and  licensing  of  steamboats." 

This  act  authorizes  a  steamboat  employed,  or 
intended  to  be  employed,  only  in  a  river  or  bay 
of  the  United  States,  owned  wholly  or  in  part 
by  an  alien,  resident  within  the  United  States, 
to  be  enrolled  and  licensed  as  if  the  same  be- 
longed to  a  citizen  of  the  United  States. 

This  act  demonstrates  the  opinion  of  Con- 
gress, that  steamboats  may  be  enrolled  and 
licensed,  in  common  w|th  vessels  using  sails. 
They  are,  of  course,  entitled  to  the  same  priv- 
ileges, and  can  no  more  be  restrained  from 
navigating  waters,  and  entering  ports  which 
are  free  to  such  vessels,  than  if  they  were 
wafted  on  their  voyage  by  the  winds,  instead 
of  being  propelled  by  the  agency  of  fire.  The 
one  element  may  be  as  legitimately  used  as  the 
other,  for  every  commercial  purpose  authorized 
the  laws  of  the  Union;  and  the  act  of  a 
state  inhibiting  the  use  of  either  to  any  vessel 
having  a  license  under  the  act  of  Congzeas, 
comes,  we  think,  in  direct  collision  with  that 
act. 

As  this  decides  the  cause,  it  is  unnecessary  to 
enter  in  an  examination  of  that  part  of  the  con- 
stitution which  empowers  Congress  to  promote 
the  progress  of.  science  and  the  useful  artn. 

The  court  is  aware  that,  in  stating  the  train 
of  reasoning  by  which  we  have  been  conducted 
to  this  result,  much  time  has  been  consumed  in 
the  attempt  to  demonstrate  propositionfi  nhioh 
may  have  been  thought  axioms.  It  is  felt  that 


the  tediousness  inseparable  from  the  endeavor 
to  prove  that  which  is  already  clear,  is  imputa- 
ble to  *a  considerable  part  of  this  opin-  [*a22^ 
ion.  But  it  was  unavoidable.  The  conctuaion 
to  which  we  have  come,  depends  on  a  chain  of 
principles  which  it  was  necessary  to  preserve- 
unbroken;  and,  although  some  of  them  were 
thought  nearly  self-evident,  the  magnitude  of 
the  question,  the  weight  of  character  belonging 
to  those  from  whose  judgment  we  dissent,  and 
the  argument  at  the  bar>  demanded  ths^  we 
should  assume  nothing. 

Powerful  and  ingenious  minds,  taking,  as 
postulates,  that  the  powers  expressly  granted 
to  the  government  of  the  Union  are  to  oe  con- 
tracted, by  construction,  into  the  narrowest 
possible  compass,  and  that  the  original  powerB' 
of  the  States  are  retained,  if  any  possible  con- 
strucCion  will  retain  them,  may,  by  a  course  of 
welt  digested,  but  refined  and  metaphysical 
reasoning,  founded  on  these  premises,  explain 
away  the  constitution  of  our  country,  and  leave 
it  a  magnificent  structure  indeed,  to  look  a€» 
but  totally  unfit  for  use.  They  may  so  entan- 
gle and  perplex  the  understanding,  as  to  ob- 
scure principles  which  were  before  thoofht 
quite  plain,  and  induce  doubts  where,  if 
mind  were  to  pursue  its  own  course,  none 
would  be  perceived.  In  such  a  case,  it  is  pecul- 
iarly necessary  to  recur  to  safe  and  funda- 
mental principles  to  sustain  those  principles, 
and,  when  sustained,  to  make  them  tiie  testa  of 
the  argxunents  to  be  examined, 

Mr.  Justice  Johnson.  The  judgment  entered 
by  the  court  in  this  cause  has  my  entire  appro- 
bation; but  having  adopted  my  conclusions  on 
views  *of  the  subject  materially  difi'er-  [*22S 
ent  from  those  of  my  brethren,  I  feel  it  incum- 
bent on  me  to  exhibit  those  views.  I  have, 
also,  another  inducement.  In  questions  of  great 
importance  and  great  delicacy,  I  feel  my  duty 
to  the  public  best  discharged  by  an  effort  to 
maintain  my  opinions  in  my  own  way. 

In  attempts  to  construe  the  constitution,  ] 
have  never  found  much  benefit  resulting  from 
the  inquiry,  whether  the  whole,  or  any  part  of 
it,  is  to  be  construed  strictly,  or  literally.  The 
simple,  classical,  precise,  yet  comprehensive 
language  in  which  it  is  couched,  leaves,  at 
most,  Mt  very  little  latitude  for  construction;, 
and  when  its  intent  and  meaning  is  discovered, 
nothing  remains  but  to  execute  the  will  of 
those  who  made  it,  in  the  best  manner  to  effect 
the  purposes  intended.  The  great  and  para- 
mount purpose,  was  to  unite  this  mass  of 
wealth  and  power,  for  the  protecticMi  of  the 
humblest  individual;  his  rights,  civil  and  politi- 
cal, his  interests  and  prosperity,  are  the  sole 
end ;  the  rest  are  nothing  but  the  means.  But 
the  principal  of  those  means,  one  so  essential 
as  to  approach  nearer  the  characteristics  of  an 
end,  was  the  independence  and  hantiony  of  the 
states,  that  they  may  the  better  su>>ser\'e  the 
purposes  of  cherishing  and  protecting  the  re- 
spective families  of  this  great  republic. 

The  strong  sympathies,  rather  than  the  feeble 
government,  whidi  bound  the  states  together 
during  a  common  war,  dissolved  on  the  return 
of  peace;  and  the  vety  principles  which  gave 
rise  to  the  war  of  the  revolution,  began  to 
threaten  the  "confederacy  with  anarchy  [*824 
and  ruin.  The  states  had  resisted  a  tax  imposed 
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the  parest  state,  and  now  reluctantly  sub- 
mitted to,  or  altogether  rejected,  the  moderate 
demands  of  the  confederation.  Ever^raie  ree- 
«Uects  the  painful  and  threatening  discussions 
which  arose  on  the  subject  of  the  five  per  cent, 
duty.  Some  states  rejected  it  altogether;  others 
insisted  on  collecting  it  themselves;  scarcely 
«n^  acquiesced  without  reservations,  which  de- 
prived it  altogether  of  the  character  of  a  na- 
tional measure;  and,  at  length,  some  repealed 
the  laws  by  which  th^  had  signified  Uieir  ac- 
^iescence. 

For  a  century  the  states  had  submitted,  with 
mnrmnrs,  to  the  commercial  restrictions  im- 
posed by  the  parent  state;  and  now,  finding 
themselves  in  the  unlimited  possession  of  those 
powers  over  their  own  commerce,  which  they 
had  so  long  been  deprived  of,  and  so  earnestly 
«oveted,  that  selfish  principle  which,  well  con- 
trolled, is  so  salutary,  and  which,  unrestricted, 
is  BO  unjust  and  tyrannical,  guided  by  inexperi- 
-enee  and  jealousy,  began  to  show  itself  in 
iniquitous  laws  and  impolitic  measures,  from 
which  grew  up  a  conflict  of  commercial  regula- 
tions, destructive  to  the  harmony  of  the  sbites, 
and  fatal  to  their  commercial  interests  abroad. 

This  was  the  immediate  cause  that  led  to  ihe 
forming  of  a  convention. 

As  early  as  1778,  the  subject  bad  been  pressed 
upon  the  attention  of  Congress,  by  a  manorial 
from  the  state  of  New  Jersey;  and  in  1781,  we 
find  a.  resolution  presented  to  that  body,  by  one 
of  *the  most  enlightened  men  of  bis 
day,*  affirming  that  "it  is  indispensably  neces- 
sary that  the  United  States,  in  Congress  as- 
sembled, should  be  vested  with  a  right  of 
waperin tending  the  commercial  regulations  of 
every  state,  that  none  may  take  place  that  shall 
be  parUal  or  contrary  to  the  common  interests." 
The  resolution  of  Virginia,*  appointing  her 
eommissioners,  to  meet  commissioners  from 
«Cher  states,  npresses  their  purpose  to  be,  "to 
take  into  consideration  the  trade  of  the  United 
States,  to  consider  how  far  an  uniform  system, 
in  their  commercial  regulations,  may  he  neces- 
«ary  to  their  common  interests  and  their  perma: 
nent  harmony."  And  Mr.  Madison's  resolution, 
which  led  to  that  measure,  is  introduced  by 
a  preamble  entirely  explidt  to  this  point: 
''Whereas,  The  relative  situation  of  the  United 
States  has  been  found,  on  trial,  to  require  uni- 
formity in  their  otHnmercial  regulations,  as  the 
<mly  effectual  policy  for  obtaining,  in  the  ports 
of  foreign  nations,  a  stipulation  of  privileges 
reciprocal  to  those  enjoyed  by  the  subjects  of 
such  nations  in  the  ports  of  the  United  States, 
for  preventing  animosities  which  cannot  fail  to 
arise  among  the  several  states,  from  the  inter- 
ferenoe  of  partial  and  separate  relations," 
«tc.,  "therefore,  resolved,'*  etc. 

The  history  of  the  times  will,  therefore,  sus- 
tain the  opinion  that  the  grant  of  power  over 
eonunerce,  if  intended  to  be  commensurate 
with  the  evils  existing,  and  the  purpose  of 
2a«*]  remedying  those  "evits,  could  be  only 
commensurate  with  ihe  power  of  the  states  over 
the  subject.  And  this  opinion  is  supported  by 
ik  Te>7  remaricable  eridenee  of  the  general  un- 
derstandii^  tt  tiie  whole  American  people, 
when  the  grant  was  made. 

1.^ — Dr.  WItberspoon.  '*■ 

S.— Janoaiy  2U  IIM. 
«  Ii.  ed. 


There  was  not  a  state  in  the  Union  in  which 
there  did  not,  at  that  time,  exist  a  variety  of 
commercial  r^ulations,  concerning  which  it  is 
too  much  to  suppose  that  the  whole  ground 
covered  by  those  regulations  was  immediately 
assumed  by  actual  ^gislation,  under  the  author* 
ity  of  the  Union.  But  where  was  the  existing 
statute  on  this  subject,  that  a  state  attempted 
to  execute?  or  by  what  state  was  it  ever  thought 
necessary  to  repeal  those  statutes?  By  com- 
mon consent,  those  laws  dropped  lifeless  from 
their  statute-books,  for  want  of  the  sustain- 
ing power,  that  had  been  relinquished  to  Con- 
gress. 

And  the  plain  and  direct  import  of  the  words 
of  the  grant  is  consistent  with  this  general 
understanding. 

The  words  of  the  constitution  are:  "Con- 
gress shall  have  power  to  regulate  commerce 
with  foreign  nations,  and  among  the  several 
states,  and  with  the  Indian  tribra." 

It  is  not  material,  in  m^  view  of  the  subject, 
to  inquire  whether  the  article  a  or  the  should  be 
prefixed  to  the  word  "power."  Either,  or 
neither,  will  produce  the  same  result;  if  either, 
it  is  clear  that  the  article  "the"  would  be  the 
proper  one,  since  the  next  preceding  grant  of 
power  is  certainly  exclusive,  to  wit,  "to  borrow 
money  on  the  credit  *of  the  United  t'^^' 
Stai^"  But  mere  verbal  oiticism  I  reject. 

My  opinion  is  founded  on  the  application  of 
the  words  of  the  grant  to  tite  subject  of  it. 

The  "power  to  regulate  commerce,"  here 
meant  to  be  granted,  was  that  power  to  regulate 
commerce  which  previously  existed  in  the  states. 
But  what  was  that  power?  The  states  were, 
unquestionably,  supr^e,  and  each  possessed 
that  power  over  commerce  which  is  acknowl- 
edged to  reside  in  every  sovereign  state.  The 
d^nition  and  limits  of  that  power  are  to  be 
sought  among  the  features  of  intemational 
law;  and,  as  it  was  not  onl^  admitted,  but  in- 
sisted on  by  both  parties,  m  argument,  tha^ 
"unaffected  by  a  stete  of  war,  by  treaties,  or 
by  municipal  regulations,  all  commerce  among 
independent  states  was  legitimate,"  there  is  no 
necessity  to  appeal  to  the  oracles  of  the  jns 
commune  for  the  correctness  of  that  doctrine. 
The  law  of  nations,  r^arding  man  as  a  social 
animal,  pnmounces  all  commerce  li^itimate  in 
a  state  of  peace,  until  prohibited  by  positive 
law.  The  power  of  a  sovereign  state  over  com- 
merce, therefore,  amounts  to  nothing  more  than 
a  power  to  limit  and  restrain  it  at  pleasure. 
And  since  the  power  to  prescribe  the  limits  to 
its  freedom  necessarily  implies  the  power  to 
determine  what  shall  remain  unrestrained,  it 
follows  that  the  power  must  be  exclusive;  it 
can  reside  but  in  one  potentate;  and  hence, 
the  grant  of  this  power  carries  with  it  the 
whole  subject,  leaving  noUiing  for  tiie  state  to 
act  upon. 

And  such  has  been  the  practical  construction 
of  "the  act.  Were  every  law  on  the  ['228 
subject  of  commerce  repealed  to-morrow,  all 
commerce  would  be  lawful;  and,  in  practice, 
merchants  never  inquire  what  is  permitted,  but 
what  is  forbidden  commerce.  oiF  all  the  end- 
less variety  of  branches  of  foreign  commerce, 
now  carried  on  to  every  quarter  of  the  world, 
I  know  of  no  one  that  is  permitted  by  act  of 
Cond^-ess,  any  otherwise  than  by  not  being  for- 
bidden. No  statute  of  Uta  United  States,  that 
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I  know  of,  was  ever  passed  to  permit  a  ecm* 
merce,  unless  in  consequeuee  of  its  having  been 
prohibited  by  some  previous  statute. 

I  speak  not  here  of  the  treaty-making  power, 
for  tliat  is  not  exercised  under  the  grant  now 
under  consideration.  I  confine  my  wservation 
to  laws  properly  so  called.  And  even  where 
freedtmi  of  commercial  intercourse  is  made  a 
subject  of  stipulation  in  a  treaty,  it  is  general- 
ly with  a  view  to  the  removal  of  some  previous 
restriction;  or  the  introduction  of  some  new 
privil^e,  most  frequently,  is  identiSed  with 
the  return  to  a  vtate  of  peace.  But  another 
view  of  the  subject  leads  directly  to  the  same 
conclusion.  Power  to  regulate  foreign  com- 
merce is  given  in  the  same  words,  and  in  the 
same  breath,  as  it  were,  with  that  over  the 
commerce  of  the  states  and  with  the  Indian 
tribes.  But  the  power  to  regulate  foreign  com- 
meree  is  necessarily  exclusive.  The  states  are 
unknvwn  to  foreign  nations;  their  sovereignty 
exists  <mly  with  relation  to  eadi  other  and  the 
general  government.  Whatever  regulations 
foreign  commerce  should  be  subjected  to  in  the 
ports  of  the  Union,  the  general  government 
229"]  would  be  *held  responsible  for  them; 
and  all  other  regulations,  but  those  which  Con- 
gress had  imptwed,  would  be  rwirded  for- 
eign  nations  as  trespasses  and  Tulations  of  na- 
tional faith  uid  comity. 

But  the  language  which  grants  the  power  as 
to  one  description  of  ccHnmerce,  grants  it  as  to 
all ;  and,  in  fact,  if  ever  the  exercise  of  a  right, 
or  acquiescence  in  a  construction,  could  be  in- 
ferred from  contemporaneous  and  continued 
assent,  it  is  that  of  uie  exclusive  effect  of  this 
grant. 

A  right  over  the  subject  has  never  been  pre- 
tended to  in  any  instance,  except  as  Incidental 
to  the  exercise  ot  some  other  unquestionable 
power. 

The  present  Is  an  instance  of  the  assertion  of 
that  kind,  as  incidental  to  a  municipal  power; 
that  of  superintending  the  internal  concerns  of 
a  state,  and  particularly  of  extending  protec- 
tl<ai  and  patronage,  in  the  shape  of  a  monopoly, 
to  genius  and  enterprise. 

The  ^«it  to  Livingston  and  Fultm  Inter- 
feres with  the  freedom  of  intercourse  among 
the  states;  and  on  this  principle  its  constitu- 
tionality is  contested. 

When  speaking  of  the  power  of  Congress 
over  navigation,  I  do  not  regard  it  as  a  power 
incidental  to  that  of  restating  commerce;  I 
consider  !t  M  the  thing  itself;  inseparable 
from  it  as  vital  motion  is  from  vital  existence. 

Commerce,  in  its  simplest  signification,  means 
an  exchange  of  goods;  but  in  the  advancement 
of  society,  labor,  transportation,  intelligence, 
care,  and  various  mediums  of  exchange,  be- 
come commodities,  and  enter  into  commerce; 
280*]  the  subject,  'the  vehicle,  the  agent, 
and  their  various  operations,  become  the  objects 
of  commercial  r^Eulation.  Shipbuilding,  the 
eanyine  trade,  and  propagation  of  seamen,  are 
such  vital  agmts  of  commercial  prosperity,  that 
the  nation  which  could  not  Icfrialate  over  these 
subjects  would  not  possess  power  to  regulate 
oommerce. 

That  such  was  the  understanding  of  the 
framers  of  the  constitution,  Is  conspicuous  fnm 
provtsions  contained  in  tbrnA  instnimmt. 
»•  . 


The  first  clause  of  the  Mh  mcUmi  sot  only 
considers  the  ri^ht  of  controlling  personal  In- 
gress or  migratiOD,  aa  implied  in  .the  powsn 
previously  vested  in  Congress  over  commerce, 
but  acknowle«lged  it  aa  a  legitimate  subject  of 
revenue.  And,  although  the  leadit^  object  of 
this  section  undoubtedly  was  the  importation 
of  slaves,  yet  the  words  are  obviously  <»lcala-ted 
to  comprise  persons  of  all  descriptions,  and  to 
recognize  in  Congress  a  power  to  prohibit, 
where  tiie  states  permit,  although  they  cannot 
permit  when  the  states  prohibit.  The  treaty 
making  power  undoubtedly  goes  further.  So 
the  fifth  clause  of  the  same  section  furnishes  an 
exposition  of  the  sense  of  the  convention  as  to 
the  power  of  Congress  over  navigation:  "nor 
shall  vessels  bound  to  or  from  one  state,  be 
obliged  to  enter,  clear,  or  pay  duties  in  sua- 
other." 

But  it  is  almost  laboring  to  prove  a  self-evi- 
dent proposition,  since  the  sense  of  mankind, 
the  praeuoe  of  the  vrorld,  the  contemporaneous 
assumption,  and  continued  exercise  of  the 
power,  and  universal  acquiescence,  have  ao 
clearly  established  *the  right  of  Con-  [*X31 
gress  over  navigation,  and  the  transportation 
of  both  men  and  their  goods,  as  not  only  inci- 
dental to,  but  actually  of  the  essence  of,  the 
power  to  regulate  commerce.  As  to  the  trmns- 
portation  of  passengers,  and  passengers  in  a 
steamboat,  I  consider  it  as  having  been  solemnly 
recognized  the  State  of  New  York,  aa  a 
subject  both  of  commercial  regulations  and  of 
revenue.  She  has  imposed  a  transit  duty  upon 
steamboat  passengers  arriving  at  Albany,  and 
unless  this  be  done  in  the  exercise  of  her  con- 
trol over  personal  intercourse,  as  incident  to 
internal  commerce,  I  know  not  on  what  prtik- 
ciple  the  individual  has  been  subjected  to  this 
tuc.  The  subsequent  imposition  upon  the 
steamboat  itself,  appears  to  be  but  a  commuta- 
tion, and  operates  as  an  indirect  instead  of  a 
direct  tax  upon  the  same  subject  Tba  pawcn- 
ger  pays  it  at  last. 

It  is  impossible,  with  the  views  which  I 
entertained  of  the  principle  on  which  the  ccMn- 
mercial  privil^es  of  the  people  of  the  United 
States,  among  themselves,  rests,  to  concur  in 
the  view  which  this  court  takes  of  the  effect  of 
the  coasting  license  in  this  cause.  I  do  not 
regard  it  as  the  foundation  of  the  right  set  up 
in  behalf  of  the  appellant.  If  there  was  any 
one  object  riding  over  every  other  in  the  adop- 
tion of  the  constitution,  it  wns  to  keep  the  com- 
mercial intercourse  among  the  states  free  from- 
all  invidious  and  partial  restraints.  And  I 
cannot  overcome  the  conviction,  that  if  the- 
licensing  act  was  repealed  to-morrow,  the  rights- 
of  the  appellant  to  a  reversal  of  the  decision 
complained  of,  would  be  as  'strong  as  f*SSS 
it  is  under  this  license.  One-half  the  doubts  in 
life  arise  from  the  defects  of  language,  and  If 
this  instrument  had  been  called  an  exemption- 
instead  of  a  license,  it  would  have  given  a  bet- 
ter idea  of  its  character.  Licensing  acts,  in 
fact,  in  l^isiation,  are  universally  restraining 
acts;  as,  for  example,  acts  licensing  gaming 
houses,  retailers  of  spirituous  liquors,  etc.  The 
act,  in  this  instance,  is  distinctly  of  that  char^ 
acter,  and  forms  part  of  an  extensive  system, 
the  object  of  which  Is  to  encourage  American 
shipping  and  plaoe  them  on  ao  equal  footing- 
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with  tlw  dupplog  .of  oUier  imtloni.  Almost 
cv^jr  eommeraftl  ution  reMrva  to  Its  own 
subjects  a  Bxmopoly  M  its  cossting  trade;  and 
a  eonnterrailing  privilege  in  faivor  of  American 
shipping  is  eonictnplated,  in  the  whole  l^tla- 
tioB  of  the  United  States  on  tills  subject.  It  is 
not  to  giTS  the  Tessel  an  American  character, 
thai  the  license  is  sranted;  that  effect  has  been 
•ornetlj  attribntea  to  tiw  act  of  her  enrollment. 
But  It  11  to  confer  «  her  American  privileges, 
mm  oontradisUnguished  fmn  foreign;  and  to 
preaerre  the  government  from  fraud  for- 
eigners, in  surreptitiously  intruding  themselves 
into  the  American  commercial  marine,  as  well 
as  frauds  upon  the  revenue  in  the  trade  coaat- 
wise,  that  this  whole  system  is  projected. 
Many  duties  and  formalities  are  necessarily 
imposed  nmm  the  American  foreign  commerce, 
which  womd  be  burdensome  in  the  active  eoast- 
iog  iAidt  of  the  states,  and  can  be  dispensed 
with.  A  higher  rate  of  tonnage  also  is  im- 
posed, and  this  license  entitles  the  vessels  that 
take  it,  to  those  exemptions,  but  to  nothing 
ass*]  more.  *A  common  register,  equally  en- 
titles vessels  to  carry  on  the  coasting  trade,  al- 
though it  does  not  exempt  them  from  the  forma 
of  foreign  commerce,  or  from  compliance  with 
the  16th  and  17th  sections  of  the  enrolling  act. 
And  even  a  foreign  vessel  may  be  employed 
eoastwise,  upon  complying  with  the  requisi- 
tions of  the  24th  section,  f  consider  the  license, 
therefore,  as  nothing  more  than  what  it  pur- 
ports to  be,  according  to  the  1st  section  of  this 
act,  conferring  on  uie  licensed  vessel  certain 
privileges  in  that  trade,  not  conferred  on  other 
TCasels;  but  the  absfoact  right  of  oommereial 
iBteroonci^  stripped  of  those  privileges,  is  com- 
moo  to  all. 

Tet  there  is  one  view  in  which  the  license 
may  be  allowed  considerable  influence  in  sus- 
taining the  decision  of  this  court. 

It  has  been  contended  that  the  grants  of 

r«r  to  the  United  States  over  any  subject, 
not,  neoessarily,  paralyze  the  arm  of  the 
•tatca,  or  deprive  than  of  tiie  capacity  to  act 
«B  the  same  snbject.  That  this  can  be  the 
tfeet  only  of  prohibitory  provisions  in  their 
own  constitutions,  or  in  Uiat  of  the  general 
goremment.  The  ris  vitn  of  power  is  still  ex- 
istiiig  in  the  states,  if  not  extinguished  by  the 
ccmstitution  of  the  United  States.  That,  a1- 
thoo^  as  to  all  those  grants  of  power  which 
may  be  called  aboriginal,  with  relation  to  the 
gtwemment,  brought  into  existence  1^  the  con- 
stitution, they,  of  course,  are  out  of  the  reach 
of  state  power;  yet,  as  to  all  concessions  of 
powers  which  previously  existed  in  the  states, 
it  was  otherwise.  The  practice  of  our  govern- 
SS4*]  ment  certainly  'has  been,  on  many  sub- 
jects, to  occupy  so  much  only  of  the  field 
opened  to  them  as  they  think  the  public  in- 
terests require.  Witness  the  jurisdiction  of  the 
eireiiit  courts,  limited  both  as  to  cases  and  as  to 
amount;  and  various  other  instances  that  might 
be  eited.  But  the  license  furnishes  a  mil 
answer  to  this  objection;  for,  although  one 
grant  of  power  over  commerce  should  not  be 
deemed  a  total  relinquishment  of  power  over 
the  subject,  but  amounting  coily  to  a  power  to 
assume,  still  the  power  of  the  states  must  be  at 
an  end,  so  far  as  the  United  States  have,  by 
their  kgislatlve  Mt,  taken  the  snbject  under 
•  Ifc  ed.  ' 


their  immediate  superintendence.  So  to  M 
relates  to  the  ocanmerce  coastwise,  the  act  under 
which  this  license  is  granted  contains  a  full 
expression  of  Congress  on  this  subject.  Ves- 
sels,  fnnn  Ave  tons  upwards,  carrying  on  the 
coasting  trade,  are  made  the  subjects  of  refla- 
tion by  that  act  And  this  license  proves  that 
this  vessel  has  complied  with  that  act,  and  been 
regularly  ingrafted  into  one  class  of  the  oom- 
mereial marine  of  the  country. 

It  remains  to  consider  the  objections  to  this 
opinion,  as  presented  by  the  counsel  for  the 
appellee.  On  those  which  had  relation  to  the 
particular  character  of  this  boat,  whether  as  a 
steamboat  or  a  ferry-boat,  I  have  only  to  re- 
mark, that  in  both  those  characters,  she  is  ex- 
pressly recognized  as  an  object  of  the  provi- 
sions which  relate  to  licenses. 

The  I2th  section  of  the  act  of  1703  has  these 
words:  "That  when  the  master  of  any  ship  or 
vessel,  ferry-boats  excepted,  shall  be  chan^." 
etc.  And  the  act  which  exempts  licensed 
steamboats  'from  the  provisions  against  [*236 
alien  interests,  show  such  boats  to  be  both  ob- 
jects of  the  licensing  act,  and  objects  of  that 
act,  when  employed  exclusively  within  our 
bays  and  rivers. 

But  the  principal  obJecUons  to  these  o|nnions 
arise,  1st.  From  the  unavoidable  action  of  snne 
of  the  municipal  powers  of  the  states,  upon, 
commercial  subjects.  2d.  From  pass^ps  in 
the  constitution  which  are  supposed  to  -imply 
a  concurrent  power  in  the  states  in  regulating 
commerce. 

It  is  no  objection  to  the  existence  of  distinct, 
Bul»tantive  powers,  tha^  in  their  apidication, 
they  bear  upon  the  same  subject.  The  same 
bale  of  goods,  the  same  cask  of  provisions,  or 
the  same  ship,  that  may  be  the  subject  of  com- 
mercial r^ulation,  may  also  be  the  vehicle  of 
diaease.  And  tiie  health  laws  that  require 
them  to  be  stopped  and  ventilated,  are  no  more 
intended  as  regulations  on  commerce  than  the 
laws  which  permit  their  importation  are  in- 
tended to  innoeulate  the  community  with  dis- 
ease. Their  different  purposes  mark  the  dis- 
tinction between  the  powers  brought  into  ac- 
tion; and  while  frankly  exercised,  Uiey  can  pro- 
duce no  serious  collision.  As  to  laws  affecting 
ferries,  turnpike  roads,  and  other  subjects  of  the 
same  class,  so  far  from  meriting  the  epithet  of 
commercial  regulations,  they  are,  in  fact,  com- 
mercial facilities,  for  which,  by  the  consent  of 
mankind,  a  compensation  is  paid,  uptm  the 
same  principle  that  the  whole  commerdal  world 
submit  to  pay  light-money  to  the  Danes.  In- 
spection laws  are  of  a  more  equivocal  nature, 
and  it  is  obvious  that  'the  constitution  ['986 
has  viewed  that  subject  with  much  solicitude. 
But  so  far  from  sustaining  an  inference  in  favor 
of  the  power  of  the  states  over  commerce,  I 
cannot  but  think  that  the  guarded  provisions 
of  the  10th  section,  on  this  subject,  furnish  a 
strong  argument  against  that  inference.  It 
was  obvious  that  inspection  laws  must  combine 
municipal  with  commercil^  »f  lations;  and, 
while  the  power  over  the  8ubj«t  is  yielded  to 
the  states,  for  obvious  reasons,  an  absolute  con- 
trol is  ^ven  over  state  legislation  on  the  sub- 
ject, as  far  as  that  legislation  may  be  exercised, 
so  as  to  affect  the  commerce  of  the  country. 
The  inferenees,  to  be  correctly  drawn*  from  this 
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vbole  article,  appear  to  me  to  be  altogether  in 
favor  of  the  ucelnaive  grants  to  Congress  of 
power  orer  commereei  and  the  reverse  of  that 
which  the  appellee  craitends  for. 

This  section  contains  the  positive  restrictions 
imposed  hy  the  constitution  upon  state  power. 
The  first  clause  of  it  specifies  those  powers 
which  the  states  are  precluded  from  exercising, 
even  though  the  Congreaa  were  to  permit  them. 
The  second,  those  which  the  states  may  exercise 
with  the  consent  of  Congress.  And  here  the 
sedulous  attention  to  the  subject  of  state  ex- 
clusion from  commercial  power  is  strongly 
marked.  Not  satisfied  with  the  express  grant 
to  the  United  States  of  the  power  over  com- 
merce, this  clause  negatives  the  exernse  of  that 
power,  to  the  states,  as  to  the  only  two  objects 
which  could  ever  tempt  them  to  assume  the  ex- 
ercise of  that  power,  to  wit,  Uie  collection  of  a 
revenue  from  imposts  and  duties  on  imports 
and  exports;  or  from  a  tonnage  duty.  As 
aS7*]  "to  imposts  on  imports  or  exports,  such 
a  revenue  might  have  been  aimed  at  dire^^ly, 
by  express  legislation,  or  indirectly,  in  the 
form  of  inspection  laws;  and  it  became  nec- 
essary to  guard  against  both.  Hence,  first, 
the  consent  of  Congress  to  such  imposts  or 
duties  is  made  necessary;  and  as  to  inspec- 
,tion  laws,  it  is  limited  to  the  minimum  of 
expenses.  Then,  the  money  so  raised  shall 
be  paid  into  the  treasury  of  the  United 
States,  or  may  be  sued  for,  since  it  is  declared 
to  be  for  their  use.  And  lastly,  all  such  laws 
may  be  modified,  or  repealed,  by  an  act  of  Con- 
gress. It  is  impossible  for  a  right  to  be  more 
guarded.  As  to  a  tonnage  duty,  that  could  be 
recovered  in  but  one  way ;  and  a  sum  so  raised, 
being  obviously  necessary  for  the  execution  of 
health  laws,  and  other  unavoidable  port  ex- 
penses, it  was  intended  that  it  should  go  into 
the  state  treasuries ;  and  nothing  more  was  re- 
quired, therefore,  then  the  consent  of  Congress. 
But  this  whole  clause,  as  to  these  two  subjects, 
appears  to  have  been  introduced  ex  abundanti 
cautela,  to  remove  every  temptation  to  an  at- 
tempt to  interfere  with  the  powers  of  Congress* 
«ver  commerce,  and  to  show  how  far  Congress 
miffht  consent  to  permit  the  states  to  exercise 
-that  power.  Beyond  those  limits,  even  by  the 
■consent  of  Congress,  they  could  not  exercise  it. 
And  thus  we  have  the  whole  efi'ect  of  the  clause. 
The  inference  which  counsel  would  deduce  from 
it,  is  neither  necessary  nor  consistent  with  the 
general  purpose  of  the  clause. 

But  instances  have  been  insisted  on,  with 
much  confidence,  in  argument,  in  which,  1^ 
2S8*]  municipal  *laws,  particular  regulations 
respecting  their  cargoes  have  been  imposed  upon 
shipping  in  the  ports  of  the  United  States;  and 
one,  in  which  forfeiture  was  made  the  penalty 
of  disobedience. 

Until  such  laws  have  been  tested  by  excep- 
tions to  their  constitutionality,  the  argument 
certainly  wants  much  of  the  force  attributed 
to  it;  but  admitting  their  constitutionatily, 
they  present  only  the  familiar  case  Of  punish- 
ment inflicted  by  both  governments  upon  the 
same  individual.  He  who  robs  the  mail,  may 
also  steal  the  horse  that  carries  it,  and  would, 
unquestionably,  be  subject  to  punishment,  al 
ibA  same  time,  under  the  laws  of  the  state  in 
which  the  crime  is  eommitted,  and  under  those 
•0 


of  the  United  States.  And  these  punishments 
may  interfere,  and  (me  render  it  impossiUe  to 
inflict  the  other,  and  yet  the  two  govenunenta 
would  be  acting  under  powers  that  have  no 
claim  to  identitjy. 

It  would  be  in  vain  to  deny  the  possibility 
of  a  clashing  and  collision  between  the  measures 
of  the  two  governments.  The  line  cannot  be 
drawn  with  sufficient  distinctness  between  the 
municipal  powers  of  the  one  and  the  commer- 
cial powers  of  the  other.  In  some  points  they 
meet  and  blend  so  as  scarcely  to  admit  of  sep- 
aration. Hitherto  the  only  remedy  has  been  ap- 
plied which  the  case  admits  of  — that  of  » 
frank  and  candid  co-operation  for  the  genera.1 
good.  Witness  the  laws  of  Congress  requiring' 
its  officers  to  respect  the  inspection  laws  of  the 
states,  and  to  aid  in  enforcing  their  health  laws ; 
that  which  surrenders  to  the  states  the  superin- 
tendence of  pilotage,  and  the  *many  [*2S* 
laws  passed  to  permit  a  tonnage  dufy  to  be 
levied  for  the  use  of  their  ports.  Other  in- 
stances could  he  cited,  abundantly  to  prove  tbat 
collision  must  be  sought  to  be  produced;  and 
when  it  does  arise,  the  question  must  be  decid- 
ed how  far  the  powers  of  Congress  are  adequate 
to  put  it  down.  Wherever  the  powers  of  the 
respective  governments  are  frankly  exercised, 
with  a  distinct  view  to  the  ends  of  such  powers* 
they  may  act  upon  the  same  object,  or  use  the 
same  means,  and  yet  the  powers  be  kept  perfect- 
ly distinct.  A  resort  to  the  same  means,  there- 
fore, is  no  argument  to  prove  the  identi^  of 
their  respective  powers; 

X  have  not  touched  upon  the  right  of  the 
states  to  grant  patents  for  inventions  or  im- 
provements, ^nerally,  because  it  does  not  neces- 
sarily arise  in  this  cause.  It  is  enough  fbr  oil 
the  purposes  of  this  decision,  if  they  cannot  ex- 
ercise it  BO  as  to  resteain  a  free  interconrae 
aroimg  tiie  states. 

Decree. — This  cause  came  on  to  he  heard  on 
the  transcript  of  the  record  of  the  court  for  the 
Trial  of  Impeachments  and  Correction  of  Errors 
of  the  State  of  New  York,  and  was  argued  by 
counsel.  On  consideration  whereof,  this  court 
is  of  opinion  that  the  several  licenses  to  the 
steamboats,  the  Stoudinger  and  the  Bellona,  to 
carry  on  the  coasting  trade,  which  are  set  up  by 
the  appellant,  Thomas  Gibbons,  in  his  answer 
to  the  bill  of  the  respondent,  Aaron  Ogden,  filed 
in  the  Court  of  Chancery  for  the  State  of  New 
York,  which  were  granted  under  an  act  of  Con- 
gress, passed  in  pursuance  of  the  constitution  of 
the  *United  States,  gave  full  authority [*940 
to  those  vessels  to  navigate  the  waters  of  the 
United  States,  by  steam  or  otherwise,  for  the 
purpose  of  carrying  on  the  coasting  trade,  any 
law  of  the  State  of  New  York  to  the  contrary 
notwithstanding;  and  that  so  much  of  the  sev- 
eral laws  of  the  State  of  New  York,  as  prohibits 
vessels,  licensed  according  to  the  laws  of  the 
United  States,  from  navigating  the  waters  ctf 
the  State  of  New  York,  by  means  of  fire  or 
steam,  is  repugnant  to  the  said  constitution, 
and  void.  This  Court  is  therefore  of  opinion, 
that  the  decree  of  the  Court  of  New  York  for 
the  Trial  of  Impeachments  and  the  correction 
of  Errors,  affirming  the  decree  of  the  Chancellor 
of  that  state,  which  perpetually  enjoins  the  said 
Thcanaa  OibbouH  tM  appellant*  uom  navigat- 
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\ng  the  waters  of  tbe  State  of  New  York  with 
the  8t««mboata  the  Stoudinger  and  the  Bellona, 
by  steam  or  fire,  is  erroneous,  and  ought  to  be 
reversed,  and  the  same  is  herehy  reversed  and 
annulled.  And  this  Court  doth  further  direct, 
order  and  decree,  that  the  bill  of  the  said  Aaron 
O^en  be  dismissed  and  the  same  is  hereby  dis- 
mused  accordinglly.  -  -  - 


141*]  [*Loe»l  Law.] 

KIBK  eb  aL,  Plaintiffs  In  Srror, 
SHZTH^  CK  dem.  PENN,  Defendant  in  Error. 

Tb»  act  of  PennsrlTatda,  of  1779-,  "for  TMtlDg 
tta«  estates  ot  the  late  proj^etarles  of  PennsjI- 
vanta.  In  this  commonwealtb."  did  not  coniiscBie 
lands  of  the  proprietaries  which  were  wItUn  the 
lines  ot  manors :  nor  were  the  same  conflscated  bjr 
the  act  of  1781.  for  establlshlDe  a  land-offlce. 

The  statute  of  limitations  of  Fennsylvania,  of 
ITOS.  Is  Inanilicable  to  an  action  of  ejectment, 
brooght  to  enforce  the  unpaid  purchase  mooey,  for 
lands  of  the  proprietaries  within  the  manors  for 
whidi  warrann  had  issued. 

Nor  is  the  statute  ot  limitations  of  17SS.  a  bar  to 
such  an  action. 

^  RROR  to  the  Circuit  Court  of  Pennsylvania. 

This  was  an  ejectment,  brought  by  the  de- 
fendant in  error  in  the  court  below,  to  recover 
the  possession  of  certain  lands  in  York  county, 
in  the  State  of  Pennsylvania.  On  the  4th  of 
Marvh,  1861.  Charles  II.  granted  to  William 
Penn,  the  ancestor  of  the  lessor  of  tiie  plaintifl 
below,  that  tract  of  oonntry  which  now  consti- 
tntea  the  State  of  Pennsylvania.  The  grant 
contains  special  powers  to  erect  manors  and  to 
alien  the  lands,  with  liberty  to  -the  alienees  to 
hold  immediately  of  the  proprietor  and  his 
heirs,  notwithstanding  the  statute  of  quia  emp- 
tores.  On  the  Uth  of  July,  in  the  same  year, 
William  Penn,  having  interested  many  persons 
in  his  gran^  agreed  with  "the  adventurers 
S4a*]  ^nd  purchasers"  in  England,  on  "cer- 
tain conditions  and  ooneessions,"  which,  being 
for  tli«r  mutual  adrantage,  were  to  he  obliga- 
tory in  the  future  management  of  the  property 
and  settlement  of  the  province.  The  9th  of 
these  conditions  is,  that  in  every  100,000  acres, 
the  Governor  and  proprietary,  by  lot,  reserveth 
ten  to  himself,  which  shall  lie  but  in  one  place." 
In  the  year  1762,  a  warrant  was  issued  for  the 
survey  of  the  manor  of  Springetsbury.  This 
warrant  recites  a  former  survey  of  the  same 
land,  in  1722,  as  a  manor;  states  the  general 
outlines  of  such  former  survey,  and  directs  a 
resurvey.  This  resurveying  was  made,  and  re- 
turned into  the  land-offlce  in  1768,  where  it  has 
remained  ever  since.  This  resurvey  included  the 
lands  claimed  by  the  plaintiffs  in  error,  which 
were  held  under  vrarrants,  of  which  the  follow- 
faig  is  a  specimen 

"pMinsylvania,  as:  By,  the  proprietaries. 

"Whereas,  Bartholomew  Sesrang,  of  the  coun- 
ij  of  Lancaster,  hath  requested  that  we  would 
grant  him  to  take  up  two  hundred  acres  of  land, 
sitoate  between  Codorus  Creek  and  Little  Cone- 
waga  Creek,  adjoining  the  lands  of  Killian 
'  •  Ii.  ed. 


I  Smith  and  Philip  Heintz,  on  the  west  side  of 
the  Susquehanna  River,  in  the  said  county  of 
Lancaster,  for  which  he  agrees  to  pay  to  our 
use  the  sum  of  fifteen  pounds  ten  shillings,  cur- 
rent money  of  this  province,  for  each  hundred 
acres;  and  the  yearly  quit-rent  of  one  half- 
penny sterling  for  every  acre  thereof. 

"These  are,  therefore,  to  authorise  and  re- 
quire you  to  Burvev,  or  cause  to  be  surveyed, 
unto  the  *Haid  BarUtoIomew,  at  the  place  [*24S 
aforesaid,  according  to  the  method  of  townships 
appointed,  tite  said  quantity  of  two  hundrei 
acres,  if  not  already  surveyed  or  appropriated; 
and  make  return  thereof  into  the  secretary's 
ofilce,  in  order  for  further  confirmation;  for 
which  this  shall  be  your  sufficient  warrant. 
Which  survey,  in  ease  the  said  Bartiiolomew 
fulfill  the  above  agreement  within  six  months 
from  the  date  hereof,  shall  be  valid;  otherwise 
void. 

"Given  tmder  my  hand  and  seal  of  the 
land  offlce,  by  virtue  of  certain  powers 
from  the  said  proprietaries,  at  Philadel- 
[L.  S.]  phia,  this  eighth  day  of  January,  Anno 
Domini  one  tiiousand  seven  hundred  and 
forty-two.  "George  Thomas. 

"To  Wm.  Parsons,  Surveyor-General." 

'  In  virtue  of  this  warrant)  a  survey  of  the 
land  claimed  by  Caleb  Kirk,  one  of  the  plaintiff's 
in  error,  was  made  on  the  12th  of  October,  1747, 
in  favor  of  Jacob  Wagner,  the  then  holder  of 
the  warrant,  by  various  mesne  transfers.  The 
title  was  regularly  deduced  by  various  convey- 
ances, from  Wagner  to  Kirk,  accompanied  with 
possession.  No  grant  was  ever  issued  for  the 
land.  Ten  pounds,  a  part  of  the  consideration, 
were  paid  wout  the  date  of  the  warrant,  and 
there  was  no  proof  of  the  payment  of  the  resi- 
due. It  appuired  to  have  been  the  usage  oS 
the  proprietaries,  not  to  insist  upon  the  terms 
of  the  contract,  by  which  the  survey  was  de- 
clared to  he  void,  unless  the  agreement  was  ful- 
filled within  six  months  from  the  date  of  the 
warrant,  and  lai^  arrearages  of  purchase 
money  remained  due  after  the  surveys  were 
made.  *both  within  and  without  the  [*S44 
manors.  The  only  distinction  appears  to  have 
been,  that  the  reserved  lands  were  sold  by 
special  contracts;  and  the  lands  not  reserved 
were  sold  at  stated  prices. 

At  the  commencement  of  the  war  of  the  Amer- 
ican revolution,  the  proprietary  went  to  Great 
Britain,  where  he  remained;  and  in  the  year 
1779,  the  legislature  of  Pennsylvania  passed  an 
act,  Entitled  "An  act  for  vesting  the  estates  of 
the  late  proprietaries  of  Pennsylvania,  in  this 
commonwealth."  The  ejectment  was  brought 
in  the  year  1819,  and  on  the  trial  of  the  cause, 
the  tjuestion  whether  the  land  in  controversy 
was  included  within  the  lines  of  the  manor  of 
Springetsbury,  as  surveyed  under  Uie  warrant 
of  1762,  was  left  to  the  jury,  who  found  that 
it  was  included  within  those  lines.  The  opinion 
of  the  court  below  was,  that  if  the  land  was 
within  those  lines,  the  right  of  the  plaintiff  be- 
low was  excepted  out  of  the  general  operation 
of  the  act  of  1779,  and  was  not  vested  in  the 
commonwealth.  The  court  also  instructed  the 
jury,  that  the  statute  of  limitations  of  1705, 
commonly  called  the  "seven  years  law,"  was 
inapplicable  to  the  ease.  To  these  instructions, 
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the  defendant's  counsel  excepted,  and  a  verdict 
and  judgment  for  the  plaintiff  having  been  ren- 
dered in  the  court  below,  the  cause  was  brought 
by  writ  of  error  to  this  court. 

The  cause  was  argued  by  Mr,  Clay  and  Mr. 
Webster  for  the  plaintiffs  in  error,  and  by  the 
Attorney-General  and  Mr.  Sergeant  for  the  de- 
fendants in  error. 

345*]  *Ott  the  part  of  the  plaintiffs  In  error, 
it  was  contended,  1.  That  the  rij^ts  derived  to 
the  plaintiffs  be1ow>  were  proprietary,  and  not 
manorial.  Being  In  their  origin'proprietary, 
they  were  not,  and  could  not  be  affected  by  the 
survey  of  a  manor  in  1768,  subsequent  to  their 
commencement. 

2.  That  the  rights,  being  proprietary,  and 
not  manorial,  vested  in  the  commonwealth  of 
FontE^lvania,  by  the  right  of  conquest,  and  the 
act  of  confiscation  of  1779.  The  7th  section 
confirms  all  persons,  and  consequently,  the 
plaintiffs  below,  in  their  rights,  derived  frtHn 
the  proprietaries.  The  act  must  be  construed 
according  to  its  intention,  ascertained  by  a  com- 
parison  of  all  its  parts.  The  intention  was  to 
confiscate  the  proprietary  rights,  wherever  situ- 
ated; and  to  reserve  the  private  or  manorial 
rights,  wherever  located.  If  a  f>roprietary 
right  was  situated  within  a  manor,  it  was  to  lie 
confiscated.  If  it  were  part  of  the  manor,  that 
is,  of  the  right  springing  out  of  the  manor,  it 
was  reserved.    There  is  no  reservation  to  the 

Sroprietaries  of  the  arrears  of  purchase  money 
ue  within  manors.  There  is  only  an  exception 
fran  the  operaticm  of  the  abolition  of  quit-rents 
and  arrears  of  pnrcluue  mon^,  within  manors ; 
and  this  exeepnon  must  be  eonstmed  to  mean 
the  case  of  lands  bought  as  part  of  the  manor. 
It  would  be  to  contnulict  the  whole  scope  and 
meaning  of  the  act,  to  construe  it  as  abolishing 
propriebBiry  rights  everywhere  but  in  manors, 
and  to  leave  them  there  in  full  vigor.  Accord- 
ing to  this  view  of  the  act,  we  shall  have  a 
consistent  and  congruous  interpretation.  The 
14S*]  publie  'rights  of  tiie  proprietaries,  wher- 
ever situated,  will  have  been  confiscated;  and 
the  private  rights,  wherever  situated,  will  have 
been  preserved.  The  court  will  look  to  the 
nature  of  the  thing,  and  not  to  the  accident.  If 
a  proprietary  right  be  situated  within  a  manor, 
it  will  be  abolished,  because  it  is  proprietary. 
Such  is  the  construction  which  the  local  legis- 
lature itself  has  put  upon  this  statute,  by  the 
act  of  1781,  for  establishing  the  land-oiBce,^ 
and  by  the  Mt  of  1784.*  These  acts  are  cotem- 
poraneouB,  and  in  pari  materia.  If,  then,  the 
rights  of  the  proprietors  were  vested  in  the 
state,  there  remained  nothing  in  them;  the  le- 
gal title  passed  to  the  commonwealth,  and,  con- 
sequently, they  could  not  maintain  this  action 
of  ejectment.  But  if  any  was  reserved,  it  was 
only  the  arrears  of  the  purchase  money,  and 
not  the  title,  which  they  might  sue  for  In  any 
manner. 

3.  That  whatever  might  be  the  nature  of  the 
claim  (manorial  or  proprietaiy),  it  was  barred 
by  the  statute  called  the  seven  years  law,  pass- 
ed in  170S,  whether  the  consideration  money  is 
paid  or  not.*  This  limitation  of  seven  years 
appears  to  have  been  a  favorite  period  of  pro- 

1.  — 1  Liws  ot  Fenn.  529,  vieamble  and  sec.  S. 

2.  -2  lb.  102. 
8.— 1  lb.  48. 
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tection  in  Pennsylvania.  William  Fenn  enaetaA 
a  law  to  that  effect  in  ^gland,  the  year  aftM> 
he  obtained  his  charter;*  and  again,  in  1700^ 
the  same  period  is  provided.*  And  a  short  pe- 
riod of  limitation  to  "protect  posses-  [*a4T 
sions,  is  believed  to  have  been  the  favorite  pol- 
icy of  all  the  colonies.  The  act  of  1705,  to> 
afford  the  protection  which  it  intends  to  give, 
requires  two  dreumstances :  ( 1 )  That  the  entry 
should  be  under  an  equitable  estate.  (2)  That- 
there  should  have  been  seven  years'  quiet  poaaca- 
sion.  The  intention  of  the  act  was  to  protet^ 
the  property.  The  vendor  was  at  liberty  to  en- 
force payment  of  the  consideration  money,  by 
all  legal  means.  Even  the  land  itself  was  Bofe 
withdrawn  from  the  operation  of  a  judgment* 
After  seven  years,  the  title  was  complete,  but  it- 
was  still  liable  to  esnention.  If  the  plaintiffs  im 
ejectment  can  recover,  it  is  because  they  have  S- 
lien.  Now  if  the  lien  were  express,  it  would 
have  been  barred  by  the  lapse  of  twenty  years ; 
and  no  lien,  created  by  operation  of  law,  can  be- 
more  durable  than  one  created  by  express  act 
of  the  party.*  To  support  this  right  of  recov- 
ery, would  be  to  uphold  a  remedy  after  the  right 
is  gone,  and  to  make  the  remedy  immortal^ 
whilst  the  right  is  temporary. 

4.  That  the  payment  of  the  purchase  money 
ought  to  have  been  presumed;  and,  consequent- 
ly, a  perfect  equitable  title  in  the  defendants* 
barring  the  action  of  ejectment.  The  length  of 
time  elapeed  would  have  authorized  a  juiy  t» 
presume  a  charter,  patent  or  deed.^  The  fact 
of  actual  payment  being  made  out  by  presump- 
tion, the  eourfai  of  Pennsylvania  adopt  the  chan- 
cery principle  of  considering  that  as  done  whidk 
ought  to  ^be  done.*  When  a  parity,  [*a4S> 
entitled  to  a  conveyance,  doea  everything  nce- 
essary  to  be  done,  m  order  to  obtain  a  decree 
for  a  specific  performance,  he  stands  by  the  lo- 
cal law,  in  a  situation  to  support  or  defend  aik 
action  for  the  possession  of  the  land.*  > 

5.  That  the  plaintiffs  below  were  barred  by 
the  sUtute  of  limitations  of  I786.>'  If  we  had 
entered  by  disseisin,  onr  right  would  have  bee* 

grotected.  We  entered  claiming  the  whole  fea. 
ur  title  and  our  possession  were,  therefore,  ex- 
clusive; that  is  to  say,  adverse  to  every  other 
title  or  possession.  It  is  said  that  it  was  not 
adversary,  because  we  claim  from  them;  but  \i» 
mortgagee  claims  from  the  mortgageor,  and, 
nevertheless,  is  barred  after  twenty  years.  The 
idea  of  an  amicable  possession  is  founded  upon 
confounding  the  case  with  that  of  leases,  rever- 
sions and  remainders.  If  Hha  vendee  purchase* 
the  whole  estate,  his  possession,  from  the  mo- 
ment of  his  entry,  is  adverse  to  that  <d  the  vend- 
or." But,  from  the  period  of  the  survey  <^ 
1768,  there  was  an  adverse  state  of  possession. 
The  proprietaries  set  up  their  manorial  or  pri- 
vate right  against  their  public  or  proprietary 
right,  and  from  that  epoch,  inconsistent  and 
opposing  titles  were  brought  into  being.  Froos 
that  moment,  the  statute  of  limitations  bqpa- 

4.-6  lb.  416.  art.  16. 

6.  — B.  Franklin's  Appen.  9,  10. 

6.  — RIcard  v.  Williams.  7  Wheat  Rep.  119w 

7.  — Id.  109;  1  Phlll.  Ev.  119,  120,  IM. 

8.  — Moody  V.  Vandvke,  4  Blnn.  41 :  Tlaceat  n. 
Haff,  4  Sergt.  &  Rawle,  301. 

9.  — Orlffith  V.  Cochrane^  6  Blnn.  lOS. 

10.  — 2  Laws  ot  Peon.  299. 

11.  — Bllgbt  V.  Rocbcster,  7  Wheat.  Rep.  SK. 
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S4**]  to  run.  Thm  It  no  'escape  from  this 
dilemma;  either  the  survey  of  the  manor  did 
not  affect,  in  any  way  whatever,  the  previous 
pn^rietary  right,  or  it  did,  and  was  an  attempt 
to  re-appropriate  to  the  use  of  the  manor,  what 
had  been  appropriated  before.  In  the  first  case, 
the  ri^t  was  confiscated;  in  the  latter  it  is 
bftmd. 

For  the  defendants  In  error,  It  was  stated, 
that,  the  royal  charter  to  William  Penn,  of 
16S1,  M  derived  an  absolute  right  of  owner^p 
to  the  territory  within  the  limits  described,  and 
power  to  grant,  subject  to  do  restriction  but 
such  as  he  thought  fit  to  impose  upon  himself. 
He  came  to  Pennsylvania  in  1682;  and  the  pow- 
ers of  government  and  rights  of  property  were 
always  kept  distine^  the  former  bang  exercised 
bj  flw  General  Assembly,  and  the  latter  by 
mcAUB  M  an  agency,  constituting  what  is  called 
•  laad-offiee.  Two  principles  were  early  settled, 
that  no  sales  were  to  be  made,  nor  settlements 
permitted,  till  the  Indian  title  should  be  extin- 
guished; and  that  no  title  could  originate 
bat  1^  grant  from  William  Penn.  In  the  estab- 
lishment of  the  laod-office,  it  was  originally  in- 
folded that  BO  title  should  begin  hat  by  war- 
rmot  and  survey.  But  this  was  soon  tooken  in 
vpm;  every  kind  of  irregularity  occurred;  and, 
Analfy  grew  up  the  title  by  settlement  and  im- 
provement.* All  these  inceptive  righta  were 
under  the  proprietary,  and  they  were  to  be  con- 
snmmated  hy  payment  of  the  purchase  money 
SSO*]  and  'issuing  the  patent.  For  that  pur- 
pose^ the  vrarrant  fixed  a  price  uid  time  of  pay- 
SMut;  and  where  there  was  no  warrant,  the 
priet  tit  the  time  vras  to  be  paid,  which  was 
ealled  "common  terms."  The  mass  of  the  conn- 
was  opened  by  opening  the  land-offioe,  but 
did  not  include  prt^rietary  tenths  and 
manor*.  These  last  were  appropriated  by  virtue 
of  his  own  right  of  ownership,  and  are  not  to  be 
understood  as  meaning  a  manor  in  a  legal  sense, 
with  its  court  and  train  of  feudal  appendages. 
The  term  did  not  mean  a  private  reserraticm, 
lor  his  own  separate  us^  to  l>e  taken  out  ckI  the 
market,  and  granted  in  a  different  mode.  It 
nnaat  only  a  portion  of  country,  separated  from 
the  common  mass,  so  as  not  to  be  open  to  pur- 
chasers (on  common  terms)  or  to  settlers.  The 
peculiar  and  appropriate  mode  of  granting  in  a 
manor,  vras  a  warrant  to  agree.  It  was,  in  fact, 
an  excepticm  out  of  the  country  offered  for  sale. 
No  particular  form  of  exceptions  was  necessary, 
and  none  was  pursued.*  He  was  subject  to 
laws,  but  only  to  his  own  laws.  He  might  be 
ecnuidered  as  saying,  "So  much  I  will  sell  at  a 
fixed  price;  so  much  at  the  value  to  be  agreed." 
W.  Penn  died  in  1718,  and  a  dispute  arose  with 
Lord  Baltimore  respecting  the  boundary  tine  of 
Maryland,*  which  was  settled  by  an  agreement 
between  the  two  proprietaries,  in  1732,  and  rat- 
ified fay  decree  in  chancery,  in  17B0.*  The  line 
151*]  *was  finally  run  in  1768,  and  ratified 
the  King  in  council.  In  1769.  In  1732,  the 
rylanders  encroaching,  and  the  Indiana  grow- 
ing uneasy,  Sir  W.  KeiUi,  at  the  request  of  the 
latter,  issued  an  order  to  survey  the  manor  of 
Springetsbuiy,  which  was  accordingly  surveyed 

1.  — 2  Smith's  Laws  of  Penn.  137.  note. 

2.  — I  Dsn.  Rep.  407. 

3.  -2  Smitb,  13S,  note. 

4.  — Penn  v.  Lord  Baltimore,  1  Tea  444. 
«  I*,  ed. 


in  that  year.  The  land-office  was  not  then  open 
west  of  the  Susquehanna,  the  Indian  title  not 
being  extinguished.  In  1736,  before  the  land- 
office  was  opened,  Thomas  Penn,  the  proprie- 
tary, recognized  and  adopted  the  survey,  and 
thereby  gave  it  validity.  In  1762,  the  survey 
of  1732  having  been  mislaid  or  lost.  Gov. 
Hamilton  issued  a  warrant  of  resurvey,  which 
was  duly  returned  into  the  land-offioe,  in  1768, 
where  it  has  since  remained. 

When  the  revolution  occurred,  the  descend- 
ants of  the  proprietary  were  the  owners  of  all 
the  vacant  lands  in  the  province ;  they  had  the 
legal  estate  in  all  lands,  to  which  individuals 
had  only  acquired  inceptive  rights,  for  the  pur- 
pose of  enforcing  the  terms;  Mey  were  entitled 
to  all  purchase  money,  uid  to  all  quit-rents; 
they  had  also  private  estates  subject  to  the  or- 
dinary Ic^slation.  The  whole,  as  then  exist- 
ing, may  be  arranged  into  three  classes:  (1) 
Their  private  estates,  which  may  be  at  once 
dismissed.  (2)Estates  or  rights  in  lands  not 
included  in  the  limits  of  manors;  and  these 
might  be  1^1,  or  legal  and  equitable.  (3) 
Estates  or  rights  in  Is^ds  included  within  the 
limit*  of  manors;  which  might  also  be  IwU,  or 
legal  and  equitable.  And  the  nature  of  their 
legal  right  to  lauds  within  a  manor  would  de- 
pend upon  the  nature  of  the  equity  of  the  oc- 
cupants 'Whether  bis  equity  be  more  [*25S 
or  less,  is  of  no  consequence  at  law,  since  it 
does  not  diminish  the  extent  or  power  of  the 
le^  right.  These  inceptive  rights  are  passed 
from  hand  to  hand  by  deed;  they  descend,  are 
devised,  and  sold  hy  the  sheriff;  and  every- 
body knows  thdr  nature,  snd  the  liabilities  to 
which  they  are  subject  The  deeds  frequently 
express  it,  as  in  the  preeent  instance.  Hence 
the  lapse  of  time  affoi^s  no  presumption  of  the 
payment  of  the  purchase  money,  or  completion 
of -the  title.  In  truth,  there  is  no  such  thing  in 
Pennsylvania  as  the  presumption  of  a  grant. 

This  was  Uie  state  of  things  at  the  period  of 
the  revolution.  That  event,  ipso  facto,  deter- 
mined the  powers  at  goremment  conferhd  by 
the  charter,  but  left  the  rights  of  proper^  ez- 
acUy  as  they  stood  before,  in  which  state  they 
remained  until  the  act  of  1779.  That  act  de- 
vests the  estato  of  the  proprietaries,  only  by 
vesting  it  in  the  commonwealth.  It  therefore 
devesU  no  further  than  it  vests;  and  as  to  all 
besides,  leaves  it  on  the  same  footing  as  before. 
It  did  not  at  all  change  the  relation  between 
the  proprietaries  and  taom  who  had  purchased 
their  lands.  They  then  had,  and  still  have,  a 
land-offlce,  to  receive  purchase  moneys  and 
grant  patents.  The  commonwealth  land-office 
will  not  receive  the  purchase  money  of  lands 
included  in  the  limits  of  manors,  nor  will  they 
grant  patents  for  it.  The  act  thus  had  the 
effect  of  making  a  partition,  and  from  that 
time  forward  there  have,  in  fact,  been  two  land- 
offices  in  Pennsylvania.  Great  indulgence  has 
'been  shown  in  the  collection  of  the  [*25S 
purchase  mon^;  but  the  tenure  has  never  un- 
dergone any  change,  and  it  has  never  been 
doubted  that  the  l^;al  title  remained  in  the 
proprietors  and  the  commonwealth,  respective- 
ly, and  that  they  might  at  any  time  tntet,  to 
enforce  the  terms    of  sale. 

The  act  of  1779  did  not  assert  that  the, 
estates  of  the  proprietaries  had  been  devested 
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fay  the  revolution,  nor  could  that  proposition 
now  be  maintain^,  if  the  question  were  open. 
It  did  not  profess  to  confiscate  their  property, 
nor  could  it  justly  do  so,  for  they  had  com- 
mitted no  offense.  Neither  did  it  assert  a  right 
of  conquest.  The  act  was  not  passed  to  benefit 
individuals,  nor  to  alter  or  lessen  their  just 
liability.  It  was  a  partition  between  the  com- 
monwealth and  the  proprietary  of  all  their 
estates,  legal  and  equitable,  of  which  the  manor 
lines  were  the  lines  of  division.    It  left  the 

Eroprietors,  then,  their  vacant  lands,  their 
^1  estates,  and  all  these  within  the  manors. 
The  terms  of  the  act  give  no  countenance  to  the 
idea  that  the  Icsal  title  was  assumed  by  the 
commonwealth,  leaving  the  purchase  money 
to  the  proprietaries.  The- reservation  is  of  pri- 
vate rights.  But  the  whole  of  this  q|ueBi»on  nas 
been  long  since  disposed  of,  and  it  is  now  con- 
sidered as  settled  law  in  Penn^Ivania,  that 
the  legal  estate  is  in  the  descendant  of  the 
proprietaries,  as  a,  security  for  the  purchase 
money.^ 

As  to  the  seven  years  law  of  1705,  it  has 
254*]  never  'been  heard  of  since  the  time  of 
its  enactment,  and  we  are  therefore  compelled 
to  look  for  a  construction  of  it  consistent  with 
its  disuse.  It  is  a  retrospective  law  in  its  very 
terms,  and,  having  performed  its  office  at  the 
time,  has  been  ever  since  disused.'  No  such 
construction  as  that  insisted  on  ever  eould 
have  been  given  to  it. 

As  to  the  presumption  of  payment,  it  must 
be  founded,  in  every  such  case,  both  upon  the 
length  of  time,  and  the  omission  to  do  what 
would  be  done  if  the  presumed  fact  did  not 
exist.  It  is  a  presumption  merely,  and  may  be 
repelled  by  circumstances,  showing  why  an 
earlier  demand  has  not  been  made.*  No  such 
presumption,  therefore,  exists,  unless  the  for- 
bearance be  unusual,  or  contrary  to  what  might 
have  been  expected.  But  it  hu  been  the  vni- 
Tersal  practice  to  forbear.  If  there  had  bem  a 
tayment,  there  would  have  been  a  patent. 
Where  the  fact  to  be  proved  must  appear  by 
deed,  the  presumption,  from  length  of  time, 
does  not  arise.*  The  surveys,  if  made,  were 
never  returned;  therefore,  there  could  have 
been  no  payment.  The  receiver-general's  books 
will  show  what  has  been  paid. 

The  statute  of  limitations  of  1786  is  not  a 
bar.  To  make  possession  a  bar,  it  must  be  ad- 
verse.* It  may  be  adverse  as  to  one,  and  not 
as  to  another.  A  possession  under  one,  is  not 
255*]  adverse  to  him.  "Possession  under  an 
agreement,  is  not  adverse;'  and  ouster  cannot 
be  presumed  where  the  possession  is  not  only 
under,  but  according  to  the  agreement.  To 
maintain  a  title,  or  a  claim,  of  adverse  posses- 
sion, such  possession  must  be  adverse  at  its 
eommencement,  and  so  continue  for  twenty 
years.*  There  must  be,  at  least,  a  claim,  or 
color  of  title,  adverse  or  hostile;  though  it  is 
not  necessary  that  it  should  be  a  good  title.^  A 


J. — i  Dill.  Rep.  402.  410;  Fenn  v.  Klyoe,  1 
Peters,  Bep.  C.  C. ;  6  Laws  ot  Peon,  20S. 
2.— Plilll.  Ev.  118,  119. 
8.— lb.  117.  lis. 
4—1  Dall.  67. 

5. — Birr  v.  Gratz,  4  Wheat.  Rep.  218. 
e. — Braoett  7.  Ogden,  1  Johns.  BCp.  280;  Doe  T. 
C«npbell,  12  Johns.  Bep.  SeS. 


person  who  enters  without  claim,  or  color  of 
title,  is  deemed  to  be  in  possession  in  subseiv- 
ience  to  the  legal  owner,  and  no  length  of  time 
will  make  it  adverse.*  The  doctrine  of  adverse 
possession  must  be  strictly  taken,  and  the  fact 
must  he  made  out  by  clear  and  positive  proof, 
and  not  by  inference.  Every  presumption  is  in 
favor  of  a  possession,  in  subordination  to  the 
title  of  the  true  owner.'  If  the  defendant  has 
acknowledged  by  the  plaintiff's  title,  he  cannot, 
afterwards  dispute  it.**  So,  an  acknowledg'- 
ment,  by  a  person  under  whom  the  defendant 
claims,  that  he  went  into  possession  under  the 
lessors  of  the  plaintiff,  is  conclusive  against 
the  defendant,  as  to  tcnoancy.  And  though  it 
may  not  have  that  effect,  yet  it  will  prevent 
possession  from  being  adverse."  *In  the  [*25( 
present  case,  it  is  not  disputed  that  the  de- 
fendants went  into  possession  under  the  pro- 
prietors, and  nothing  has  since  occurred  to 
change  the  character  of  the  possession.  No 
one  could  hold  adversely,  unless  he  came  in  by 
title  paramount  to  the  proprietary;  and  no 
titie  against  the  commonwealth,  or  grantee 
of  the  commonwealth,  can  be  acquired  by 
length  of  time.**  The  possession  of  lands  held 
by  warrant  and  survey,  is  not  adverse  to,  but 
under  the  commonwealth.** 

The  cause  was  continued  to  the  present  term 
for  advisement. 

Mr.  Chief  Justice  Marshall  delivered  the 
opinion  of  the  court: 

This  is  a  writ  of  error  to  a  judgment  ren- 
dered by  the  Circuit  Court  for  the  District  of 
Pennsylvania,  in  favor  of  Penn's  lessee,  who 
was  plaintiff  in  a  writ  of  ejctment.  The  case 
depends  on  a  bill  of  exceptions  taken  to  the 
opinion  of  the  court,  expressed  in  a  charge  to 
the  jury. 

On  the  4th  of  March,  in  the  year  1681, 
Charles  II.  granted  to  William  Penn,  the  an- 
cestor of  the  plaintiff  in  the  Circuit  Court,  that 
tract  of  country  which  now  constitutes  the 
State  of  Pennsylvania.  By  this  grant,  the 
property  in  the  soil,  as  well  as  in  the  riglit  of 
government,  was  conveyed  to  William  Fenn 
and  bis  heirs,  in  fee-simple. 

The  grant  contains  special  powers  to  erect 
manors,  and  to  alien  the  lands,  with  liberty  to 
the  'alienees  to  hold  immediately  of  [*257 
the  proprietor  and  his  heirs,  notwithstanding 
the  statute  of  quia  emptores.  On  the  11th  of 
July,  in  the  same  year,  William  Fenn,  having 
interested  many  persons  in  his  grant,  agreed 
with  the  "adventures  and  purcliasers"  in  Eng- 
land, on  "certain  conditions  or  concessions," 
which  being  for  their  mutual  advantage,  were 
to  be  obligatory  in  the  future  management  of 
the  property  and  settlement  of  the  province. 
The  9th  of  these  conditions  is,  that  "in  every 
100,000  acres,  the  Governor  and  proprietary. 


7.  — 2  Calnes,  1S3;  IS  .Totaos.  Rep.  118. 

8.  — 16  Johns.  Rep.  293. 

9.  — 3  Johns.  Cas.  124 ;  8  Johns.  Rep.  220 ;  9 
Johns.  Rep.  163;  12  Johns.  Bep.  305;  10  Johns. 
Rep.  476. 

10.  — 1  Calnes,  444  ;  2  Calnes,  21S ;  3  Johns.  Bep. 
499, 

11.  — 2  Johns.  Cas.  868  ;  4  Johns.  Rep.  280. 

12.  — Morris  v.  Thomas,  fi  Blnney,  77. 

13.  — yi'Coy  T,  Dickinson  College,  4  Sergt  A 
Rawle,  805. 
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by  lot,  resenretli  ten  to  himself,  which  shall  lie 
bat  in  one  place." 

It  would  seem  as  if  this  article  should  be  con- 
strued as  restraining  the  power  of  the  proprie- 
tor. Being  the  abwiute  owner  of  the  soil,  it 
was  in  his  power,  independent  of  contract,  to 
sell,  or  not  to  sell,  any  part  of  it.  But,  as  the 
valne  of  the  lands  miTst  necessarily  depend  on 
the  progress  of  settlement,  it  was  obTioosly  the 
interest  of  the  great  purchasers  and  adventur- 
ers, as  well  AS  of  the  proprietor,  that  he  should 
open  the  country  generally  to  emigrants.  It 
wms.  also  the  int^^st  of  the  proprietor  to  make 
large  reservations  for  his  private  use,  that  he 
mi^t  avail  himself  of  the  increased  value  to  be 
derived  from  settlement.  To  prevent  his  check- 
ing the  advance  of  the  settlements  unreason- 
able reservations,  this  article  fixes  the  propor- 
tion of  land  which  he  may  take  out  of  the  gen- 
eral stock  offered  to  the  public.  The  great 
mass  of  land  was  in  the  market,  to  be  acquired 
by  uiy  adventurer,  at  a  given  price ;  but  out  of 
258*]  this  mass,  *the  proprietor  reserved  for 
himself  one-tenth,  to  lie  in  bodies  of  not  less 
than  100,000  acres. 

The  survey  reserving  these  lands  for  his  own 
txae,  whether  distinguished  by  the  common 
appellation  of  manor,  or  by  any  other  name, 
was  not  to  give  any  new  title  to  the  proprietor. 
The  sole  effect  was  to  separate  the  land  so  sur- 
veyed from  the  common  stock,  and  to  with- 
draw it  from  the  market.  The  survey  was 
notice  to  all  the  world,  that  the  land  was  not 
subject  to  individual  appropriation  on  the  com- 
mon terms,  but  could  be  acquired  only  by  spe- 
cial contract. 

It  was  not  the  intention,  because  it  could  not 
be  the  interest  of  the  proprietor,  to  continue  alt 
these  manors,  or  reserved  lands,  as  unoccupied 
wastes,  but  to  sell  them  at  such  advanced  price 
as  the  continuing  progress  of  settlement  and 
tBcreaaa  of  population  would  justify.  The 
lands  reserved,  and  the  lands  not  reserved,  be- 
longed equally  to  the  proprietor,  and  were 
equally  for  sale.  The  only  difference  between 
them  was,  that  the  lands  not  reserved  were  of- 
fered to  the  public  at  a  fixed  price,  while  those 
which  were  reserved,  could  be  acquired  only  by 
special  agreement.  This  difference  '  produced 
the  distinction,  of  which  we  have  heard  in  ar- 
gument, and  which  seems  to  have  been  well 
understood  in  Pennsylvania,  between  warrants 
on  the  common  terms,  and  warrants  to  agree. 

In  the  year  1762,  a  warrant  was  issued  for  the 
survey  of  the  manor  of  Springetsbury.  This 
warrant  recites  a  former  survey  of  the  same 
land  in  1722,  as  a  manor,  states  the  general 
outlines  of  such  a  former  survey,  and  directs  a 
S59*]  reaurvey.  This  "resurvey  was  made, 
and  returned  into  the  land-office,  in  the  year 
1768,  where  It  has  remained  ever  since,  among 
the  documents  of  the  land  titles  in  Pennsyl- 
vania. 

This  resurvey  included  the  lands  of  the 
plaintiffs  in  error,  which  were  held  under 
warrants,  of  which  the  following  has  been  se- 
lected as  a  specimen: 

*TauugrlTania,  m:   B7  ^  proprietaries. 

^Whereas,  Bartholwiew  Sesrang,  of  the 
county  of  Lancaster,  hath  requested  that  we 
would  grant  him  to  take  up  two  Jiundred  acres 
of  land,  situate  between  Codorous  Creek  aqd 
•  I*,  ed. 


Little  Conewaga  Creek,  adjoining  the  lands  of 
Killian  ^ith  and  Philip  Heintz,  on  the  west 
side  of  the  Susquehanna  River,  in  the  said 
county  of  Lancaster,  for  which  he  agrees  to 
pay  to  our  use  the  sum  of  fifteen  pounds  tea 
shillings,  current  money  of  this  province,  for 
each  hundred  acres;  and  the  yearly  quit-rent 
of  one-half  penny  sterling  for  every  acre  there* 
of. 

"These  are,  therefore,  to  authorize  and  re- 
quire you  to  survey,  or  cause  to  be  surveyed, 
unto  the  said  Bartholomew,  at  the  place  afore- 
said, according  to  the  method  of  townships  ap- 
pointed, the  said  quantity  of  two  hundred 
acres,  if  not  already  surveyed  or  appropriated, 
and  make  return  thereof  into  the  secretary's 
office,  in  order  for  further  confirmation;  tor 
which  this  shall  be  your  sufficient  warrant. 
Which  survey,  in  case  the  said  Bartholomew 
fulfill  'the  above  agreement  within  six  [*260 
months  from  the  date  hereof,  shall  be  valid; 
otherwise  void. 

"Given  under  my  band  and  seal  of  the 
land-office,'  b^  virtue  of  certain  powers 
from  the  said  proprietaries,  at  Fhila* 
[l.  delphia,  this  eighth  day  of  January, 
Anno  Domini  one  thousuid  seven  hun- 
dred and  forty-two. 

"George  Thomas. 
"To  William  Parsons,  Surveyor-General." 

In  virtue  of  this  warrant,  a  survey  of  the 
land  claimed  by  Caleb  Kirk,  one  of  the  plain- 
tiffs in  error,  was  made  on  the.  12th  of  October, 
1747,  in  favor  of  Jacob  Wagner,  the  then  hold- 
er of  the  warrant,  by  various  mesne  transfers. 
The  title  was  regularly  deduced  by  various 
conveyances,  from  Wagner  to  Kirk,  accompan- 
ied with  possession. 

No  grant  has  been  issued  for  the  lands.  The 
pounds,  in  part  of  the  consideration,  were  pai(^ 
about  the  date  of  the  warrant,  and  there  is  no 
proof  of  Uie  payment  of  the  residue. 

It  appears  to  have  been  the  common  usage, 
for  the  proprietaries  to  give  great  indulgence  to 
the  purchasers  of  lands,  for  the  purchase  money. 
Although,  by  the  terms  of  the  contract,  the 
survey  was  declared  to  be  void,  unless  the 
agreement  were  fulfilled  in  six  months,  yet  the 
proprietaries  appear  not  to  have  been  in  the 

Sractice  of  availing  themselves  of  this  con- 
ition.  Large  arrearages  of  purchase  money 
-remained  due  after  the  surveys  were  made, 
which,  as  the  grants  were  withheld,  were  debte 
upon  interest,  secured  in  the  *best  pos-  [*261 
sihle  manner.  This  credit  was  mutually  advan- 
tageous. By  accelerating  the  settlement  of  the 
province,  it  was  beneficial  to  the  proprietaries; 
and  the  purchaser  could  terminate  it  whenever 
it  ceased  tO  be  beneficial  to  himself. 

Until  the  war  of  our  revolution,  this  state  of 
things  appears  to  have  continued.  The  settle- 
mente  advanced  with  great  rapidity.  Manors 
were  surveyed,  lands  were  sold,  and  large 
arrearages  were  due  for  purchases  made,  both 
within  and  without  the  manors.  The  only 
distinction  appears  to  have  been,  that  the  re- 
served lands  were  sold  by  special  contract,  and 
the  lands  not  reserved  were  sold  at  stated 
prices. 

When  the  war  of  our  revolution  commenced, 
the  proprietary  went  to  Great  Britein,  and  was, 
oonaequeat^,  to  be  considered  aa  a  British  sub- 
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ject,  not  as  an  American  citizen.  The  right  to 
confiscate  his  property,  or  to  leave  it  untouched, 
was  in  the  government  of  Pennsylvania.  The 
Ic^slature  of  that  state,  for  reasons  satisfac- 
tory to  itself,  took  a  middle  course.  In  1770, 
an  act  was  passed,  entitled  "An  act  for  vesting 
the  estate  of  the  late  proprietaries  of  Penne^l- 
vania  in  this  commonwealth."  This  ejectment 
was  brought  in  the  year  1819. 

On  the  trial  of  the  cause,  the  question,  wheth- 
er the  land  in  controversy  was  included  within 
the  lines  of  the  manor  of  Springetsbury,  or  sur- 
veyed under  the  warrant  of  1762,  was  left  to 
the  jury,  who  have  found  that  it  was  included 
within  them.  The  opinion  of  the  judges  who 
tried  the  cause,  was,  that  if  the  land  was  within 
262*]  those  lines,  the  'right  of  the  plaintiff, 
in  that  court,  was  excepted  out  of  the  general 
operation  of  the  act  of  1778,  and  was  not  vested 
In  the  eommonwealtiL 

To  this  opinion  an  exception  was  taken, 
which  has  heen  supported  in  this  court  by 
arguments  in  part  applicable  to  warrants  of 
every  description;  and,  in  part,  to  those  only 
which  were  issued  on  the  common  terms. 

In  that  part  of  the  argument  which  applies  to 
all  warrants,  the  plaintiffs  in  error  contend  that 
the  6th  section  of  the  act  of  1779  vests  all  the 
rights  of  the  proprietaiy  in  the  commonwealth, 
with  the  exception  of  those  only  whidi  are  re- 
served hy  other  sections  of  the  same  act;  and 
Uiat  the  right  to  the  purchase  money,  which 
then  remained  unpaid,  is  comprehended  within 
the  general  words  of  the  6th  section,  and  not 
excepted  in  any  other  section. 

In  considering  this  argument,  it  will  be  neces- 
saty  to  examine  the  6th  section  critically,  and 
to  ascertain  its  extent  with  precision. 

It  enacts,  "that  all  and  every  the  estate, 
right,  title,  interest,  property,  claim  and  de- 
mand'of  the  heirs,"  etc.,  "or  others  claiming 
as  proprietaries  of  Pennsylvania,"  "to  which 
they,  or  any  of  them,  were  entitled,  or  which 
to  them  were  deemed  to  belong,  on  the  4th  day 
of  July,  1776,  of,  in  or  to  the  soil  or  land  con- 
tained within  the  limits  of  the  said  province," 
"together  with  the  royalties,  franchises,  lord- 
ships,  and  all  other  the  hereditaments  and  prem- 
ises  comprised,  mentioned  or  granted  in  the 
same  charter  or  letters  patent  of  the  said  King 
268']  Charles  11.  (except  'as  hereinafter  is 
excepted),  shall  be,  and  they  are  hereby  vested 
in  the  commonwealth  of  Pennsylvania." 

The  first  part  of  the  description  of  that  which 
the  Legislature  intended  to  vest  in  the  com- 
monwealth, comprehends  all  the  rights  of  the 
proprietaries  in  the  "soil  and  land*'  of  Penn- 
sylvania, but  comprehends  nothing  else.  It 
would  not,  we  presume,  be  contended  that  this 
part  of  the  description  would  embrace  the  pur- 
chase money  due  for  land,  if  any  such  ex- 
isted, which  had  been  sold  and  conveyed  by  the 
proprietary,  and  for  the  purchase  money  of 
which  a  bond  had  been  taken.  This  act  could 
not,  we  presume,  be  pleaded  in  bar  to  an  action 
of  debt  on  a  bond  given  to  secure  the  payment 
of  money  due  for  land.  This  section,  at  least, 
is  directed  against  the  landed  estate  of  that  pro- 
prietary, not  against  his  claims  for  money. 

If  this  first  part  of  the  description  does  not 
reach  debts  on  account  of  land  sold,  neither 
does  the  second.  It  seems  almost  useless  to  ob- 
serve that  a  debt  for  land  sold,  is  neither  "a 


royalty,  franchise,  lordship,  or, other  heredita^ 
ment;  and  that  it  forms  no  part  of  tile  prem- 
ises granted  in  the  charter. 

The  subsequent  part  of  tiie  aeetion  vests 
nothing.  It  contains  only  a  more  ample  de- 
scription of  the  alfflolute  and  unqualified  manner 
in  which  the  property,  previously  described,  is 
to  vest  in  the  commonwealth.  It  is  freed  and 
discharged  from  every  incumbrance,  claim  or  de- 
mand whatsoever,  as  fully  aa  if  the  said  charter, 
etc.,  "and  all  other  *the  estate,  right  ['264 
and  title  of  the  said  proprietaries,  of,  in  and  to 
the  same  premises,  were  herein  transcribed^nd 
1-epealed." 

It  ia  unnecessary  to  comment  on  the  particu- 
lar words  of  the  legislature,  which  are  regu- 
larly and  technically  applicable  to  the  charter, 
because  it  is  too  obvious  for  controversy,  that 
the  whole  design  and  effect  of  the  clause  is  to 
show  that  the  property  described  in  tiie  pre- 
ceding confiscating  clause  is  to  vest  In  the 
commonwealth,  freed  from  every  trust,  limita- 
tion, or  incumbranoe  whatsoever.  But  the 
property  comprehended  in  the  confiscating 
clause,  was  land  only ;  and  the  land  of  the  pro- 
prietaries, together  with  the  royalties,  etc.,  an- 
nexed to  it. 

If,  then,  the  particular  subject  of  this  con- 
troversy be  within  the  6th  section  of  the  act  of 
1779,  it  is  because  it  ia  to  be  considered  as  land 
to  which  the  proprietaries  were  entitled.  If  not 
so  considered,  the  6th  section  does  not  vest  it  in 
the  commonwealth.  If  it  be  so  omsidered,  the 
next  inquiry  is,  whether  it  be  witiiin  tiie  ex- 
ceptions made  by  the  act. 

The  8th  section  provides  and  enacts,  "that  all 
and  every  the  private  estates,  lands  and  heredit> 
aments  of  any  of  the  said  proprietaries,  whereof 
they  are  now  possessed,  or  to  which  they  are 
now  entitled,  in  their  private  several  right  or 
capacity,  by  devise,  purchase  or  descent;  and 
likewise  all  the  land  called  and  known  hy  the 
name  of  the  proprietary  tenths,'  or  manors, 
which  were  duly  snrv^ed  and  returned  into 
the  land-office,  on  or  before  the  4th  day  of 
July,  in  the  year  1776,  together  'with  [*2AS 
the  quit  or  other  rents,  and  arrearages  of  rents, 
reserved  out  of  the  said  pn^rietaiy  tenths,  or 
manors,  or  any  part  or  parts  thereof,  which 
have  been  sold,  be  confirmed,  ratified  and 
established  forever,  according  to  such  estate  or 
estates  therein,  and  under  such  limitations, 
uses  and  trusts,  as  in  and  by  the  several  and  re- 
spective reservations,  grants  and  conveyancea 
thereof,  are  directed  and  appointed."* 

This  section  reserves  the  private  estates  of 
the  proprietaries,  "and  likewise  all  the  lands 
called  and  known  by  the  name  of  'the  propria* 
tary  tenths,'  or  manors,  which  were  duly  sur- 
veyed and  returned  into  the  land-office,  on  or 
before  the  4th  day  of  July,  in  the  year  1776." 

That  the  manor  of  Springetsbury  was  duly 
surveyed,  and  returned  into  the  land-t^ce  be- 
fore the  4th  of  July,  1776,  has  not  been  contro- 
verted in  this  Court,  so  far  as  respects  land  not 
sold  before  tiie  resurvey,  which  constitutes  the 
question  now  under  particular  consideration; 
and  that  the  land  for  which  this  ejectment  was 
brought,  lies  within  the  survey  describing  the 
external  boundaries  of  that  manor,  is  estab- 
lished by  the  verdict  of  the  jury.  The  dilemma, 
then,  presented  to  the  plaintiff's  in  error,  is  a 
,fair  one.  The  legislature  did  or  did  not  consider 
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41m  right  reserred  by  the  pirorietAiy  to  reenter 
and  avoid  the  warrant,  or  to  regrant  the  land, 
■aa  an  estate  or  interest  in  the  soil,  as  land,  even 
before  such  right  was  asserted.  If  it  was  so 
-considered,  and,  as  land,  was  confiscated  trfr  the 
-6th  section,  then  it  was  likewise  so  considered 
in  the  8th  section;  and,  as  land,  was  excepted 
9<fl*]  and  'saved  to  the  proprietary.  If  the 
le^slature  considered  this  right  merely  as  a 
■claim  to  money,  secured  on  the  land,  then  it  is 
not  ctmflacated  by  the  6th  section,  but  remains 
to  the  proprietor,  unaffected  1^  It.  We  can 
perceiTe  no  principle  of  sound  construction,  by 
which,  comparing  the  fith  and  8th  sections  with 
■each  other,  the  6th  shall,  so  far  as  respects 
land  in  manors,  be  made  more  comprehensive 
than  the  8th;  no  principle  by  which  the  eon&s- 
eating  clause  shwl  be  made  loxiader  than  the 
aaving  clause. 

It  was  necessaiy  to  reserve  Uw  qnit-rents  ex- 
prcBsljr  in  the  8th  section,  because  they  may, 
■on  fair  construction,  be  understood  to  be  com- 
prehended in  the  6th  section;  and,  consequent- 
ly, to  be  Tested  in  the  commonwealth,  if  not 
«xpres8ly  excepted.  The  quit-rente  would  not, 
indeed,  be  confiscated  hy  that  part  of  the  sec- 
ti<m  which  relates  to  soil  or  land;  but  may  very 
wdl  pass  under  the  words  "n^alties,  fran- 
<&iac^  ktrddiip^  and  all  other  the  heredita* 
Btnte  and  premises  Comprised,  mentioned)  and 
«anted  in  the  same  charter,  or  some  of  them." 
The  quit'rent  is  a  hereditament,  reserved  under 
the  very  words  of  the  charter,  and  annexed  to 
the  seigniory.  It  would  not  be  absolutely  im- 
proper to  term  it  "royalty,"  since  similar  reser- 
vations are  generally  to  be  found  in  grants 
made  to  individuals  in  the  royal  governments. 
The  express  exception  of  quit-rents,  therefore, 
without  menticming  the  arrears  of  purchase 
-miaey,  furnish  no  ailment  in  favor  of  the 
plaintiffs  in  error.  The  quit-rents  were  ex- 
«epted  in  the  8th  section,  because  they  would, 
tt7*]  if  not  except^,  have  'been  vested  in 
the  commonwealth  by  the  6th.  The  arrears  of 
purchase  money  were  not  excepted,  because 
they  did  not  pass  by  the  6th  section.  But  if 
the  quit-rents  were  not  comprised  in  the  6th 
aection,  they  were  abolished  in  the  0th,  and 
nig^t,  therefore,  without  impropriety,  be  in- 
■dwed  in  the  exception  of  the  8th,  so  far  as 
nspects  manors. 

There  is  nothing  in  the  act  of  1779  which 
would  lead  to  the  opinion  that  the  legislature 
-was  actuated  by  a  spirit  of  hostility  against  the 
Peon  family.  Xo  disposition  is  shown  to  con- 
fiscate the  debts  generally,  which  were  due  to 
that  family.  The  great  object  of  the  act  was,  to 
transfer  the  right  to  the  soil  of  Pennsylvania, 
fran  the  proprietary  to  the  commonwealth. 
This  was  a  great  and  national  object.  It  was 
of  the  most  pressing  importance  at  the  moment, 
because  no  means  existed  at  the  time  of  obtain- 
ing titles  to  ungranted  lands,  in  consequence  of 
which,  as  the  4th  section  recites,  "multitudes 
of  inhabitants  were  daily  emigrating  from  the 
state."  In  accomplishing  this  great  object, 
the  l^slature  was  not  unmindful  of  the  ties 
by  wliich  Pennsylvania  had  been  formerly  con- 
nected with  the  proprietor.  In  addition  to  the 
private  estates  of  the  family,  to  the  manors 
actually  surveyed,  and  to  the  quit-rents  re- 
<eived  on  the  lands  sold  within  ttiose  manors, 
£120,000  an  bestowed  on  the  funily,  among 
«  It.  ed. 


other  considerations,  "in  remembrance  of  tha 
enterpriring  spirit  which  distinguished  tha 
founder  of  Penn^lvania."  Not  only,  tiwn,  i> 
there  nothing  in  the  act  evincing  that  vin- 
dictive, hostile  temper,  which  would  justify 
te  court  in  extending  it,  by  construction,  to 
'objects  not  fairly  embraced  by  its  ['268 
terms,  but  its  whole  spirit  is  in  opposition  to 
the  idea.  Taking  this  view  of  the  subject,  we 
should  be  astonished,  indeed,  to  find  Uiat  tho 
same  L^islature  which  left  untouched  the  ac- 
cruing quit-rents  on  tii»  lands  aolA  within  tiie 
manors,  as  well  as  those  which  were  in  arrear, 
should  seize  the  arrears  of  purchase  money 
within  the  same  manors;  that  the  l^slature 
shotdd  spare, -so  far  as  respected  the  manors, 
that  which  partook,  in  its  nature  and  essence, 
of  the  proprietary  character  and  should  seize 
that  whidi  was,  in  its  essence,  private  debt, 
and  was  distinguishable  from  oUier  private 
debts  hi  nothing  but  in  the  nmnner  in  which  it 
was  secured. 

The  6th  and  8th  sections,  then,  leave  the  ar- 
rears of  purchase  money  due  for  land  sold 
within  the  manors,  precisely  in  the  situation  In 
which  the  act  found  them. 

Both  parties  have  resorted  to  the  9th  and 
10th  sections  of  the  act. 

The  9th  section  discha^es  all  tiie  lands  held 
nnder  ^  late  proprietariu,  not  within  the 
tenths  or  manors,  from  quit-rents  or  arrear- 
ages of  quit-rents,  and  arrearages  of  purchase 
money.  And  the  10th  section  provides  "that  the 
said  arrearages  of  purchase  money,  other  than 
for  lands  within  the  said  tenths  and  manors, 
shall  be  accounted  to  be  due  and  payable  to 
the  commonwealth." 

No  man  who  reads  this  act,  will  be  at  a  loss 
for  the  motive  which  induced  the  draftsman  to 
the  bill  to  introduce  the  0th  section.  The  Sth 
and  Sth  taken  together,  would  leave  all  the 
lands  of  'Pennsylvania  still  chargeable  ['260 
with  quit-rents;  and  would  vest  those  not  with- 
in the  manors,  in  the  commonwealth.  It  was 
the  intention  of  the  l^slature  to  discharge 
the  lands  not  within  the  manors,  fnHn  this 
burthen,  and  a  sectim  was  necessary  for  that 
purpose.  Read  the  section,  omittiiw  the  words 
respecting  the  purchase  mon^  of  lands  not 
within  the  manors,  and  it  expresses,  with  plai- 
ness  and  perspicuity,  the  idea  which  has  been 
auj^stcd.  All  who  are  acquainted  with  our 
course  of  legislation,  know,  that  after  a  bill 
has  been  framed,  and  the  language  adapted  to 
its  objects,  amendments  are  sometimes  intro- 
duced into  it,  in  a  late  state  of  its  progress, 
without  being  sufficiently  cautious  to  change 
the  language  >rhich  was  adapted  to  tiie  origi- 
nal matter,  so  as  to  fit  it  to  the  new  matter  con* 
tained  in  the  amendment.  This  can  alone  ac- 
count for  the  perplexity  and  confusion  of  the 
Oth  and  lOth  sections  of  the  act.  The  0th  sec- 
tion, which  is  80  perfectly  clear  without  the 
words  respecting  the  arreanges  of  purchase 
mon^  for  lands  not  within  the  manors,  is  so 
embarrassed  and  confused  with  them  as  to  be 
scarcely  intelligible;  and  the  whole  ofBce  ot 
the  loth  section  is,  to  vest  in  the  ctmimon- 
wealth  a  part  of  that  which  the  Oth  had  abol- 
ished. Courts  must,  however,  give  to  these 
sections  that  interpretation  which  seems  best 
to  comport  with  the  intentitn  of  the  legisla- 
ture. 
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The  Stli  seetfon  had  confinned  to  the  pro- 
prietotB,  forerer,  the  quit-rents  reserved  in  the 
manors.  The  9th,  which  was  intended  to 
abolish  all  quit-rents  on  all  other  lands,  com- 
270"]  mences  with  'general  words,  which  in 
themaelves  would  comprehend  the  quit-rents 
of  tlie  manors,  and  produce  a  conflict  between 
the  two  sections,  were  not  those  general  words 
limited  and  uplained  afterwards.  But  they 
are  limited  and  explained  by  the  words  "other 
than  the  quit  or  other  rents,  reserved  within 
the  proprietary  tenths,  or  manors,  before  men- 
tioned." Between  the  general  words,  however, 
with  which  the  clause  commences,  and  those 
words  of  limitation,  which  have  been  just  re- 
cited,  are  introduced  the  words,  "and  arrear- 
ages of  purchase  money  for  lands  not  wiUiin 
i£b  tenths  or  manors  aforesaid."  Because  the 
words  of  limitation  apply  to  the  quit-rents  only, 
and  not  to  the  purchase  money,  it  has  been 
supposed  that  the  purchase  money  for  lands 
within,  as  well  as  without,  the  manors,  has 
been  abolished,  and  that  the  concluding  words 
of  the  section,  that  the  "same  lands  shall  be 
held  free  and  discharged  therefrom,  foreTer,** 
apply  to  the  purchase  money  of  lands  within 
toe  manors,  as  well  as  to  the  quit-rents  of  lands 
not  within  the  manors. 

This  construction  cannot,  we  think,  be  sus- 
tained. The  general  words  which  introduce 
the  section,  required  the  exception  and  limita- 
tion afterwards  introduced,  ao  far  as  respected 
quit-rents;  but  the  words  respecting  purchase 
money,  contain  their  limitation  within  them- 
selves. The  words  of  description  exclude 
lands'  within  the  manors.  No  general  words 
are  applied  to  the  purchase  money,  which  re- 
quire subsequent  explanation  or  diminution. 
The  words  of  limitation,  too,  are,  in  themselves. 
371*]  applicable  to  quit-rents  "only.  When, 
then,  we  come  to  the  enacting  part  of  the 
clause,  which  ordains  that  the  same  lands 
and  other  hereditaments.  Shall  be  held  free  and 
discharged  therefrom,  and  from  the  payment 
thereof,  forever;"  and  ask,  what  are  toe  same 
lands  I  and  from  what  they  are  discharged  t  The 
only  answer  which  can  be  made  to  the  question 
is,  that  "the  same  lands"  are  lands  not  within 
the  manors;  and  that  the  discharge  is  "from 
all  quit-rents  other  than  the  quit  or  other  rents 
reserved  within  the  proprietary  tenths  or  man- 
ors, before  mentioned,"  "and  arrearages  of 
purchase  money  for  lands  not  within  the  tenths 
or  manors  aforesaid."  That  the  l^slature 
deemed  it  necessary,  by  one  of  these  sections, 
to  take  from  the  proprietaries  the  arrearages  of 
purchase  money  not  within  the  manors,  and  by 
the  other,  to  vest  them  in  the  commonwealth, 
is  proof  that  this  was  not  done  by  the  5th. 

The  inference  to  be  drawn,  as  we  think,  from 
the  9th  section,  that  the  legislature  never  lost 
sight  of  the  distinction  set  up  between  manors 
and  the  general  territory  of  the  commonwealth, 
is  stren^hened  by  the  language  of  the  10th 
section,  which  provides  and  enacts,  **that,  in 
order  to  preserve  equality  among  the  purchasers 
of  land  under  the  said  late  proprietaries,  the 
said  arrears  of  purchase  money,  other  than  for 
lands  within  the  said  tentiis  and  manors,  shall 
be  accounted  to  be  due  and  payable  to  the  com- 
monwealth." 

Now,  if  the  legislature  had  supposed  itself, 
1^  the  preceding  section,  to  have  abolished  all 


the  arrears  of  purchase  money  dne  fr<att  lands 
within  'the  manors,  how  would  it  "pre-  [*273 
serve  equality  among  the  purchasers,"  to  coerce 
the  payment  of  the  purchase  money  for  tanda 
without  the  manors,  to  the  commonwealth T 
Or,  what  motive  can  be  assigned  for  discharg- 
ing those  within  the  manors  from  paying  for 
t^elr  lands,  and  requiring  payment  from  those 
without  the  manors?  It  would  be  a  caprice  for 
which  it  would  be  impossible  to  account. 
,  Where  the  language  of  the  legislature  is 
clear,  courts  cannot  be  permitted  to  assume  an 
intention  repugnant  to  that  language,  because 
it  imports  what  they  think  unreasonable;  but 
words  are  not  to  be  forced  out  of  their  natursJ 
meaning,  to  produce  what  is  unreasonable,  if 
not  absurd. 

The  plaintiffs  in  error  also  rely  on  the  6th 
section  of  the  act  establishing  a  land-office, 
passed  in  I78I,  as  amounting,  unequivocally,  to 
a  confiscation  of  the  rights  of  tiie  proprietary  in 
the  land  in  contest. 

This  proposition  is  sustained  by  applying  to 
all  lands,  words  which  are,  indeed,  general  in 
themselves,  but  which  are,  obviously  enough, 
used  by  the  k^slature  with  reference  to  par- 
ticular lands,  tiie  right  to  which  was  vested  in 
the  commonwealth  1^  the  act  of  1779. 

This  act  does  not  purport  to  be  an  act  of 
oonfiscation,  but  an  act  for  opening  a  land- 
office  for  the  lands  of  the  commonwealth.  It 
does  not  purport  to  be  an  act  of  acquisition, 
but  of  disposition  of  that  which  had  been 
previously  acquired.  It  commences  with  a  re- 
cital, that  "many  of  the  lands  in  the  state, 
heretofore  taken  up,"  etc.,  '"are  yet  1*278 
unpatented,  and  the  purchase  money,  and  ar- 
rearages of  purchase  money,  thereon  due,  ar«i 
vested  in  the  commonwealth;"  "and  the  own- 
ers and  holders  of  such  rights,  since  the  shut- 
ting up  of  the  land-office,  have  not  had  it  in 
their  power  to  pay  in  the  purchase  money  and 
obtain  patents;  for  remedy  whereof,  be  it  ea> 
acted,  that  an  office  he  erected,"  etc 

The  subsequent  r^ulations,  then,  respectii^ 
the  payment  of  the  purchase  money,  were  in- 
tended for  such  puruiase  money  only  as  wa* 
already  vested  in  the  commonwealth;  and  th« 
unpatented  lands  referred  to,  are  those  only,  the 
purchase  money  due  on  which  was  then  vested 
in  the  commonwealth.  It  is  important,  too,  in 
the  construction  of  this  act,  to  recollect  that  the- 
framers  of  the  act  of  1779  could  not  have  in- 
tended aiqr  interference,  by  means  of  a  land- 
office,  or  otiierwise,  with  tiie  manors.  They 
remained  the  property  of  the  proprietaries,  who- 
were  themselves  to  receive  the  arrears  of  pur- 
chase money,  and  to  complete  the  titles.  Th» 
whole  act  being  framed  for  the  property  of  the 
commonwealth,  the  general  words  of  the  6th 
section  must  be  understood  to  be  limited  to  the 
subject-matter  of  the  act;  that  is,  to  the  prop- 
er^  of  the  ccnnmonwealth. 

The  act  directs  that  patents  shall  be  issued 
for  lands  for  which  the  purchase  monev  shall 
be  received;  and  the  I6th  section  directs  that 
the  land,  so  granted,  "shall  be  free  and  clear 
of  alt  reservations  and  restrictions,  as  to  mines, 
royalties,  quit-rents,  or  otherwise."  Now,  the 
act  of  1779  "expressly  reserves  for  the  [*274 
proprietors  the  quit-rents  within  the  manors. 
This  act,  then,  cannot  be  construed  to  authorize- 
the  issuing  patents  for  lands  within  the  manors*. 

Wlkeat. 
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unless  it  be  also  eonstraed  to  be  a  confiscation, 
hj  implicatiwii  of  property  expressly  reserved 
for,  and  vested  in  individuals,  by  a  preceding 
act  of  the  l^slature.  Thu  construction,  to  be 
justi6ed,  must  be  UDavoidable. 

But  the  12th  section  appears  to  the  court  to 
deserve  some  consideration.  That  section  de- 
clares "that  nothing  in  the  act  shall  be  con- 
strued to  extend  to  lands,  not  granted  in  the 
usual  forms  of  the  land-office." 

There  were,  then,  lands  in  Pennsylvania, 
**iiot  granted  in  the  usual  forms  of  the  land* 

As  this  case  comes  on  after  m  general  verdict, 
on  an  exception  to  a  charge  given  by  the  court 
to  the  jury,  it  is  incumbent  on  the  person  tak- 
ing the  exception  to  show  that  the  charge  is 
erroneous.  If  it  comprehended  this  act,  of 
iriiicb  the  court  is  not  satisfied,  still  it  is  in- 
cttmbent  on  the  exceptor  to  show  that  lands 
within  manors  were  "granted  in  the  usual 
fonus  of  the  land-office."  This  fact  is  not 
shown. 

Tb©  act  of  1783  is  oltviously  limited  to  the 
same  subject  to  which  the  act  of  1781  applies. 
All  arguments  founded  on  this  act  are  Liable, 
too,  to  this  additional  objection.  It  was  enact- 
ed after  the  treaty  of  peace,  when  the  power 
of  the  state  legislature  over  the  estate  of  Wil- 
liam fenn,  real  and  personal,  had  ceased. 

We  come  now  to  that  part  of  the  aigument 
S75*]  which  *applies  particularly  to  warrants 
issued  on  the  common  terms,  for  lands  after- 
wards surveyed  as  a  manor. 

It  is  contended  the  plaintiffs  in  error,  that 
such  lands,  though  comprehended  geographic- 
ally within  the  lines  of  a  manor,  are  not  legal- 
ly a  part  of  it ;  and  are  not,  therefore,  either  as 
to  the  land  itself,  or  as  to  the  purchase  money, 
saved  to  the  proprietaries,  undw  the  aet  of 
1779. 

The  reservation  in  the  8th  section  of  that  act, 
is  of  "all  the  lands  called  and  known  1^  the 

name  of  'the  proprietary  tenths  or  manors,' 
which  were  duly  surveyed  and  returned  into 
the  land-offic^  on  or  before  the  4th  day  of  July, 
177«." 

It  has  not  been  suggested  that  the  lands 
which  may  happen  to  be  held  1^  common  war- 
rants within  a  manor,  are  disunguished  by  a 
different  appellation,  and  are  "not  called  and 
known  by  the  general  name  given  to  all  the 
adjoining  lands  within  the  survey;"  but  it  is 
contended  that  'such  are  not  brought  within 
that  part  of  the  description  which  requires  that 
they  should  be  "duty  surveyed."  Although 
lands  for  which  a  conditional  warrant  had  pre- 
viously issned,  be,  in  fact,  surveyed  as  a  manor, 
U  is  insisted  that  such  survey  was  not  duly 
made. 

This  is  giving  to  the  word  "duly,"  a  mean- 
ii^  which,  in  the  opinion  of  the  court,  was  not 
intended  by  the  legislature. 

The  act  of  1779  conferred  no  new  right  on 
the  Penns,  but  left  them  in  possession  of  their 
pre-existing  rights,  whatever  they  might  be, 
within  a  described  territory.  It  did  not  inter- 
fere with  any  oontrover^  which  might  exist 
S7t*]  between  Penn  and  "others  within  that 
territory,  but  left  such  cratroversy  to  be  decid- 
ed betwven  theparties,  as  if  the  law  had  never 
been  passed.  The  act  is  simply  an  adjustment 
between  Penn  and  the  oonunonwealth.  It  re- 
t  L.  ed. 


fers  to  the  fact  of  public  notiwiety,  as  marking 
the  lines  of  division  betwvoi  them.  That  fk» 
is,  a  survey,  duly  made  and  returned  into  tin 
land-office,  before  the  4th  of  July,  1776.  Tba 
survey  must  be  imderstood  as  one  entire  thing, 
describing  the  particular  tract  of  country  sur- 
veyed, and  the  words  "duly  m8.de,"  mean, 
made  according  to  the  forms  prescribed  by  law 
or  usage.  It  was  very  well  known  that,  with- 
in these  surveys,  some  lands  were  sold,  and 
some  were  not  sold.  On  all  which  were  sold, 
quit-rents  were  received,  and  on  some  ot  them 
the  purchase  money  was  still  due.  With  the 
land,  if  not  sold,  with  the  quit-rents  and  pur- 
chase money,  if  sold,  the  legislature,  as  has  been 
already  shown,  declares  ito  purpose  not  to  in- 
terfere. There  is  nothing  in  the  language,  nor 
is  there  an^hing  in  the  character  of  the  trans- 
action, which  would  lead  to  the  opinion  that 
the  l^slature  intended  to  discriminate  be- 
tween the  different  H^ts  of  the  proprietaries 
within  the  manors.  Ilie'  hand  of  government 
is  not  laid  upon  the  manors,  and  olf  the  rights 
of  the  proprietaries  within  those  boundaries, 
whether  to  land,  purchase  money,  or  quit  rents, 
remain  untouched.  There  can  be  no  conceiv- 
able reason  for  supposing  that  the  legislature 
meant  to  inquire  into  the  dates  of  the  warrants 
evidencing  toe  sale  of  lands,  while  the  right 
to  sell  was  acknowledged,  and  to  discharge  one 
contract  of  sale  within  the  untouched  boundary, 
*while  another  remained  valid.  The  [*a7T 
words  make  no  such  distinction,  and  we  can  per- 
ceive nothing  in  the  nature  of  the  property 
which  will  justify  the  court  in  making  it. 

If  we  trace  these  words,  "manors,"  and 
"proprietary  tenths,"  to  their  first  use,  we  shall 
find  reason  to  confirm,  not  to  change,  the  sense 
in  which  we  suppose  f^em  to  have  been  used  in 
the  act  of  1779. 

the  Idth  section  of  the  ehartn',  license  is 
granted  to  William  Penn,  and  his  heirs,  "to 
erect  any  parcels  of  land,  within  the  province 
aforesaid,  into  manors."  There  is  no  restric- 
tion on  this  power,  which  confines  its  exercise 
to  lands  which  are  vacant  at  the  time.  There 
was,  then,  no  want  of  power  in  Penn  to  com- 
prehend within  a  manor  lands  which  were 
actually  sold.  1^  rights  of  the  purchaser,  the 
tenure  by  which  he  held  his  proper^,  conld 
not  be  changed,  nor  would  they  oe  changed, 
by  including  his  land  within  the  survqr  of  a 
manor. 

The  proprietary  tentln  originate  in  the  "con- 
ditions or  conoessionB  agreed  on  between  Wil- 
liam Penn  and  certain  adventurers  and  pur- 
chasers, on  the  nth  of  July,  I68I.  The  9th 
condition,  or  concession,  is:  "In  every  100,000 
acres,  the  Governor  uid  proprietary,  by  lot,  re- 
serveth  ten  to  himself,  which  shall  lie  but  in 
one  place." 

Now,  it  is  very  apparent  that,  supposing  this 
stipulation  to  be  a  fundamental  law,  and  to 
enure  to  the  benefit  of  all  the  inhabitants,  it  can 
only  restrain  the  proprietary  from  reserving 
more  than  ten  out  of  every  100,000  acres  of 
land,  and  compel  him  to  lay  it  off  in  one  body. 
If,  within  any  survey  "of  10,000  acres,  ['278 
there  should  be  some  lands  previously  ||^nted, 
the  surv^  would  certainly  not  impair  those 
grants ;  nor  would  those  grants  vitiate  the  sur- 
vey. The  respective  rights  of  the  parties  would 
depend  upon  the  law,  which  would  decide  that 
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4he  purchaser  should  hold  his  laud,  on  comply- 
ing with  the  conditions  of  the  purchase;  and 
that,  on  his  failing  to  comply  with  them,  the 

f roprietary  might  either  indulge  him  by  giving 
urther  time,  or  mi^t  re-ennr  and  bouL  the 
land,  or  re-grant  it*  In  the  event  of  re-entry, 
dt  can  scarcely  be  contended,  that  this  land 
'would  not  be  considered  as  a  part  of  the  pro- 
prietary tenth,  provided  it  did  not  swell  the 
Amount  of  the  reservation  beyond  the  tenth 
■which  might  be  l^ally  reserved.  The  includ- 
ing of  lands  previously  sold,  within  a  surrey 
•of  a  reserved  tenth,  as  it  would  give  the  pro- 
prietary no  new  right  against  the  purchaser, 
might  sink  bo  much  of  his  reservaticot,  but 
«ould  produce  no  other  question  than  might 
■arise  between  him  and  the  purchaser,  respect- 
ing the  validity  of  the  sale.  These  are  ques- 
lionB  with  which  the  le^slature  of  1779  mani- 
fested no  intention  to  interfere.  It  will  not, 
-we  presume,  be  doubted  that  the  words 
■"manors"  and  "proprietary  tenths"  have  the 
«ame  meaning  throughout  the  act;  that  they 
always  designate  the  same  lands;  that,  when 
used  in  reference  to  quit-rents,  th^  have  the 
same  meaning  as  when  used  in  reference  to  the 
Arrears  of  purchase  money. 

Now,  it  appears,  frcmi  the  statement  of  the 
testimony  made  in  the  charge  of  the  court  to 
the  jury,  which  is  the  only  regular  information 
279*]  of  the  "evidence  given  in  the  cause, 
that  an  agreement  was  entered  into,  in  17S6, 
between  the  proprietary  and  a  number  of  the 
inhabitants,  by  which  be  engaged  to  make  them 
titles  for  certain  specified  quantities  of  land  in 
Iheir  possession,  on  the  common  terms.  This 
agreement  is  stated  to  have  been  afterwards 
carried  into  execution.  The  contract  as  stated, 
contains  unequivocal  proof  of  having  been 
made  under  the  idea  that  the  survey  of  1722 
was  valid,  Uiat  it  related  to  lands  within  the 
lines  of  that  survey,  and  that  the  land  within 
its  lines  was  considered  as  a  manor.  That  sur- 
vey may  not  have  been  attended  with  those  cir- 
eumstances  which  would  bring  it  within  the  sav- 
ing of  the  act  of  1779,  and,  certainly,  in  this 
<iau8e,  is  not  to  be  considered  as  a  valid  survey 
of  a  manor.  It  was,  nevertheless,  believed,  in 
1736,  by  the  parties  to  this  contract,  to  be  a 
manor ;  and  those  proceedings  which  took  place 
respecting  lands  within  it,  are,  consequently, 
audi  as  might  take  place  respecting  lands  with- 
in a  manor,  W«  find  sales  of  land  made  to  fifty 
two  persons  upon  the  common  terms,  ana 
grants  made  to  them  according  to  contract. 
When  the  final  survey  was  made,  comprehend 
ing  these  lands  as  being  part  of  the  manor  of 
Springetsbury,  were  they  less  a  part  of  that 
manor  because  they  were  granted  as  a  part  of 
it  before  that  surv^  was  made?  When,  in 
1770,  the  l^islature  excepted  from  confisca- 
tion the  quit-rients  "reserrod  ont  of  the  said 
proprietary  tenths  or  manors,"  is  it  creditable 
that  they  intended  to  create  a  distinction,  never 
heard  of  before,  between  the  quit-rents  on 
aSO"]  lands  lying  •within  the  lines  of  the 
manor,  and  sold  as  part  of  the  manor,  to  de- 
pend on  the  terms  or  the  time  of  the  grant? 

The  defendants  in  .the  Circuit  Court  gave  in 
«vid«ice  fifteen  instances  of  lands  lying  within 
the  manor  being  settled  for  on  the  ctnnmon 
terms.  '  Were  tjiese  lands  excluded  from  the 
manor  tgr  being  so  settled  fori  Did  the  l^isla- 
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ture  of  1779,  when  about  to  save  for  the  pro- 
prietaries the  quit-rents  reserved  out  of  nuition 
or  proprietary  tenths,  or  out  of  land  commonly- 
called  and  known  by  tlie  nlime  of  manors  or 
proprietary  tenths,  which  were  duly  surveyed 
and  retutned  into  the  land-ofl^  on  or  before 
the  4th  of  July,  1776,  fix  its  mind  on  the  sur- 
vey to  which  reference  is  made,  or  on  the  dates 
and  terms  of  the  grants  made  for  Isnds  within 
the  survey  ?  If  on  the  survey,  then  the  langua^ 
expresses  the  intention;  if  some  other  distinc- 
tion was  designed,  it  is  strange  that  no  words 
were  inserted  pointing  to  such  distinction.  The 
legislature  intended  to  confiscate  the  estates  of 
the  proprietaries  in  part,  and  in  part  only.  The 
line  of  partition  between  the  oommonweslth 
and  the  Penn  family  was  to  be  drawn.  It  was 
the  province  of  wisdom  and  of  justice  to  make 
this  lien  a  plain  one.  It  was  proper  that  the 
commonwealth,  and  Penn,  and  the  people  of 
Pennsylvania,  should  be  able  distinctly  to  dis- 
cern it.  If  the  lines  of  the  manors,  as  sur- 
veyed and  returned  in  tiie  laiid-o£Bce,  before 
the  4th  of  July.  1776,  constitute  the  dividing 
lines  betwem  the  parUes,  they  are  plainly  snd 
distinctly  drawn.  If  some  "imaginary  [*281 
distinctions  are  to  be  made  between  the  lands 
comprehended  within  those  lines,  or  the  quit- 
rents  reserved  on  those  which  had  been  sold, 
.  the  whole  certainty  of  the  division  is  lost,  un- 
less some  other  line,  equally  plain,  equally 
rational,  and  equally  justified  by  the  words  of 
the  act,  can  be  substituted.  Is  xhis  practicsble 
in  the  case  before  the  court?  Extensive  sales 
were  made  in  a  tract  of  country,  supposed  fay 
the  seller  and  the  purchaser  to  be  a  manor. 
Other  sales  were  made,  containing  in  the  con- 
tracts no  intrinsic  evidence  that  the  parties  un- 
derstood the  lands  to  be  within  a  manor.  The 
purchase  money,  in  both  eases,  is  pud,  and 
deeds  are  made,  reserving  the  mnal  quit-rmts. 
To  ascertain  the  real  boundaries  of  the  manor, 
to  make  a  1^1  survey  of  it,  if  one  had  not 
before  been  made,  a  vrarrant  of  resurve^  is 
issued,  and  a  survey  made  and  returned  into 
the  land-office,  comprehending  both  these  classes 
of  lands,  with  others  which  were  at  the  same 
time  vacant,  as  being  within  the  manor.  When 
the  legislature  saves  to  the  proprietaries  the 
quit-rents  out  of  lands  sold  within  the  manors, 
can  a  distinction  have  been  intended  betweoi 
those  lands  which  were  sold  as  part  of  the  man- 
or before,  and  those  which  were  sold  after 
the  reaurveyt  If  it  be  assumed,  where  the 
warrants  contain  no  evidence  of  being  in- 
tended for  manor  lands,  that  the  parties  or  the 
proprietaries  were  ignorant  of  their  being  com- 
prehended within  a  manor,  what  diS'erence,  in 
reason,  ean  this  make?  The  lands  were  equally 
liable  to  quit-rents  in  the  one  case  am  1  the 
other.  They  were  equally  within  a  manor, 
"whether  known  or  not  known  to  be  [*2S3 
within  it.  Could  the  l^islature  have  a  motive 
in  the  one  case  more  than  in  the  other,  for 
abolishing  these  quit-rents?  If  the  motive  ex- 
i  isted,  it  would  be  shown  in  the  language  adopt- 
ed. But  the  search  for  it  in  the  language  of  tlte 
lef^latore  would  be  as  fruitless  as  in  the  rea- 
son of  the  case.  The  court  cannot  set  np  this 
distinction. 

If  the  word  manor,  when  used  as  describing 
territory  within  which  quit-rents  are  saved 
comprehend  lands  sold  before  the  resurvey. 

Wheat.  9. 
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tlken  the  sama  WDrd>  when  applied  to  the  arreara 
ol  mrehMe  moMf^  retains  the  same  meaning. 

It  bM  hten  urged  in  argument,  that  the  leg- 
islature intended  clearly  to  diBtinguiah  between 
the  rights  of  Penn,  as  an  individual,  and  his 
rights  as  proprietor.  The  first  were  reserved; 
the  last  were  confiscated.  This  distinction,  so 
far  as  respects  the  subject  of  the  present  con- 
troTersy,  u  not  to  be  found  in  the  law.  The 
Sth  section  coofirms  to  the  proprietaries  all 
tkeir  private  estates,  "and  likewise  all  the 
lands  called  and  known  by  the  name  of  the 
proprietary  tenths  or  manors."  These  proprie- 
4uy  tenths  or  manors,  then,  did  not  compose  a 
part  of,  but  were  in  addition  to,  their  private 
«state8.  They  were  held,  too,  by  precisely  the 
«aine  title  by  which  other  lands  in  Pennsyl- 
vania, not  sold  nor  reserved,  were  held.  Nor 
vms  tbcre  any  new  modification  of  that  title. 
Tb^f  were  withdrawn  from  the  mass  of  prop- 
erty offered  for  sale  w  the  common  terms ;  but 
were  still  held  bj  Penn,  solely  as  proprietor 
asder  the  diarter.  The  quit-rents,  too,  were 
SSS*]  clearly  an  appendage  *to  the  original 
grant,  retained  on  the  lands  which  were  sold, 
and  retained  by  Penn  in  his  character  as  pro- 
prietor.  Yet  these  are  expressly  saved  to  him. 
'There  is,  then,  in  the  act  of  1779,  no  intention 
to  make  the  private  uid  proprietary  rights  of 
Penn  the  criterion  by  which'  the  line  of  parti- 
tion between  him  and  the  commonwealth  should 
be  ascertained;  but  there  is  a  clear  intention  to 
divide  his  proprietary  estate,  and  to  make  his 
-snrveyi  of  manors  the  criterion  by  which  this 
line  of  partition  should  be  ascertained. 

This  result  is,  we  think,  very  clearly  pro- 
doeed.  so  far  as  respects  the  soil,  the  Sth  and 
Stk  sections;  and  is,  we  think,  produced  not 
lass  elearty  with  respect  to  the  arrears  oi  pur- 
chase money,  by  the  9th  and  10th  sections. 
Strike  out  those  sections,  and  there  is  nothing 
in  the  act  which  can  reach  the  arrears  of  pur- 
chase money,  within  or  without  the  manors. 
They  would,  like  other  debts,  remain  the  prop- 
erty of  the  creditor.  Hie  9th  section  expressly 
abolishes  "the  arrearages  of  purchase  moneys 
for  lands  not  within  the  t^ths  or  manors  afore- 
said;" and  if,  as  we  think,  the  tenth,  or  manor, 
was  in  the  minds  of  the  l^slature  described 
hy  a  mrvey  theraof,  made  according  to  law  or 
usage,  and  returned  into  the  land-office  before 
the  4th  of  July,  1776,  then  the  lands'on  which 
the  arrearage  of  pnrdiase  money  is  claimed,  in 
this  ease,  are  within  one  of  the  aforesaid 
tenths,  or  manors. 

We  think,  then,  that  the  lands,  or  the  pur- 
•chase  money,  which  the  plaintiffs  in  the  Cir- 
984*]  cuit  Court  *claim  in  this  case,  are  not 
cmifiscated  by  any  act  of  the  State  of  Penn- 
sylvania. 

Before  we  take  leave  of  the  act  of  1779,  it 
may  be  proper  to  inquire,  whether  it  has  any 
operation  on  the  lands  lying  within  the  manors, 
and  which  had  been  sold,  but  not  granted, 
the  terms  of  sale  not  having  been  complied 
-with.  It  will  be  recollected,  that  those  on  whose 
property  this  law  acted  were  the  subjects  of  an 
-enemy,  and  that  the  l^slature  possessed  full 
power  over  their  estates.  Having  the  power 
to  confiscate  absolutely,  they  might  modify  that 
power  in  its  exerrfse,  as  to  them  might  seem 
proper.  The  7th  section  provides  and  enacts 
that  all  the  rights,  etc,  which  were  derived 
«  I«.  ed. 


from  the  proprietaries,  or  to  which  any  person 
other  than  the  said  proprietaries  were  entitled, 
"either  in  law  or  equity,^'  by  virtue  of  any  deed, 
patent,  warrant  or  survey,  of,  in  or  to  anv  part 
or  portion  of  the  lands  contained  within  the 
limits  of  this  state,  or  by  virtue  of  any  location 
filed  in  the  land-office  before  the  4th  of  July, 
1776,  shall  be,  and  they  are  hereby  confirmed, 
ratified  and  established  forever,  according  to 
such  estate  or  estates,  rights  or  interests,  and 
under  sueh  limitations  or  uses  as  in  and  by  the 
several  and  respective  grants -and  conv^ances 
thereof  are  directed  and  appointed. 

This  section  comprehends  all  the  lands  within 
the  state,  whether  within  or  without  the  man- 
ors, to  which  any  individuals  had  derived  a  title 
from  the  proprietaries,  either  in  law  or  equity, 
by  virtue  of  any  deed,  patent,  warrant  or  sur- 
vey, and  confirms  such  title  according  to  the 
estate,  right  or  interest  'eonvrnd.  [*286 
That  the  section  operates  alike  on  lands  within 
and  without  the  manors,  and  that  it  confirms 
titles  under  warrants  or  surveys,  for  which  the 
purchase  money  has  been  paid,  are  certain.  It 
IS  equally  certain  that  it  does  not  interfere 
with  the  arrears  of  purchase  money  which  may 
still  be  due,  because  that  whole  subject  is  taken 
up  and  disposed  of  in  the  9th  and  10th  sections 
of  the  act.  The  doubt  is,  whether  it  has  ai^ 
influence  on  any  lands,  the  purchase  money'lor 
which  had  not  been  paid;  and  if  any,  how  it 
affects  the  title  to  sueh  lands. 

The  right  of  re-entry  was  reserved  as  a  se- 
curity for  the  payment  of  the  purchase  money, 
but  does  not  appear  to  have  been  exerted,  and 
was  probably  considered  in  the  light  of  a  mort- 
gage, to  be  used  merely  as  the  means  of  en- 
forcing the  fulfillment  of  the  contract,  not  as 
absolutely  terminating  the  estate.  That  the 
proprietaries  looked  on  for  a  great  number  of 
years,  and  saw  lands  held  under  warrants  void 
oa  their  face,  for  the  failure  to  fulfill  the  con- 
tract within  the  specified  time  of  six  months, 
and  never,  in  a  single  instance,  so  far  as  ap- 
pears in  the  case,  or  has  been  all^d  in  argu- 
ment, attempted  to  avoid  the  estate,  would  cer- 
tainly afford  a  strong  equity  to  such  purchaser 
against  the  proprietuy,  should  snch  an  attempt 
be  made.  And  that  ejectments  were  maintained 
on  such  titles,  is  also  evidence  of  the  opinion 
entertained  of  them  in  the  courts  of  Pennsyl- 
vania. It  seems  to  have  been  understood  by  all, 
that  the  proprietary  was  to  avail  himself  of  the 
condition  in  the  warrant,  for  no  other  purpose 
than  to  coerce  the  payment  of  the  'pur-  [*286 
chase  money.  This  became,  from  usage,  a  kind 
of  tacit  agreement,  which  their  real  interest  re- 
quired all  parties  to  (^serve.  Tet,  when  a  new 
state  of  things  was  introduced,  it  was  natural 
for  that  numerous  class  of  purchasers,  who  had 
not  paid  up  the  whole  of  the  purchase  money, 
to  be  uneasy  at  the  hautrd  in  which  their  titles 
were  involved;  and  their  representatives  would 
very  naturally  feel  disposed  to  quiet  their  minds 
on  this  interesting  subject.  It  would  not  be 
unreasonable  to  suppose  the  existence  of  a  dis- 
position to  make  the  contract  expressly  what  it 
was  understood  to  be,  and  to  do  away  the  for- 
feiture, except  as  a  mode  of  enforcing  payn\ent 
of  the  arresirs  of  purchase  money.  The  con- 
firmation of  titles,  by  their  own  terms  void,  for 
non-payment  of  the  purchase  money,  accom- 
panied with  the  preservation  of  the  right  to  the 
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purchase  money,  admits  of  the  conatruction, 
that  the  clause  6f  forfeiture  may  be  naed  to  en- 
force the  payment  of  those  arrears,  but  not  as 
extinguishing  the  estate.  At  all  events,  this 
section  has  uie  same  application  to  lands  with- 
in, as  to  lands  without  the  manor;  and  the 
construction  it  has  received  with  respect  to 
the  one,  may  serve  as  a  rule  for  the  other. 

The  next  exception  to  be  considered,  is  to 
that  part  of  the  charoe  which  declarea  the  act 
of  1705,  commonly  called  the  seven  years  law, 
to  be  inapplicable  to  the  case,  lliat  act  enacts 
"that  seven  years'  quiet  possession  of  lands 
within  this  province,  which  were  first  entered 
on  upon  an  equitable  right,  shall  forever  give 
an  unquestionable  title  to  the  same  against  all 
287*]  during  the  estate  "whereof  they  are  or 
shall  be  possessed,  except  in  cases  of  infants," 
etc 

It  has  been  contended  that  this  act  is  merely 
retrospective;  and,  in  support  of  this  opinion, 
it  has  been  said,  that  for  more  than  one  hun- 
dred years  it  has  never  been  resorted  to  in  the 
courts  of  Pennsylvania. 

To  this  argument  it  is  answered,  that  the 
language  of  the  act  is  prospective;  that  it  pur- 
ports to  be  an  act  of  limitations,  that  it  is 
found  among  the  printed  statutes  of  Pennsyl- 
vania, and  that  its  operati<m  has  never  been  de- 
nied, so  far  as  we  are  informed,  in  any  of  the 
courts  of  that  state.  During  the  irregularities 
which  take  place  in  the  first  settlement  of  a 
country,  an  act  of  limitations  is  peculiarly  de- 
sirable, and  it  would  be  strange  if  Pennsylvania 
should  have  remained  entirety  without  one. 
The  16th  section  of  the  laws  agnicd  upon  in 
England,  enacts  "that  seven  years'  quiet  pos- 
seauon  shall  give  an  unquestionable  right,  ez- 
eept  in  cases  of  infants,"  etc  An  act  of  the 
same  import  as  to  possession,  without  any  ex- 
oeption  in  favor  of  infants  and  others,  was 
passed  in  1700,  but  was  repealed  in  England, 
in  1706,  in  which  year  the  act  was  passed 
which  is  now  under  consideration.  The  people 
of  Pennsylvania  had  one  uniform  and  con- 
stant wish  on  this  subject.  Neither  the  lOth 
section  of  the  laws  agreed  on  in  England,  nor 
the  repealed  act  of  1700,  can  be  considered  as 
retrospective;  and  there  is  Bomi  difflcul^  in 
mving  this  construction  to  the  act  of  1705. 
But,  the  courts  of  Pennsylvania  having  never 
considered  this  act  as  having  the  e^ect  of 
288*]  *an  act  of  limitations,  this  court  is  not' 
inclined  to  go  further  than  they  have  gone.  If, 
however,  it  were  to  be  so  considered,  it  must 
be  cororoed  by  those  rules  which  apply  to  sets 
of  limitation  generally. 

One  of  these,  which  has  been  recognized  in 
the  courts  of  England,  and  in  all  others  where 
the  rules  established  in  those  courts  have  been 
adopted,  is,  that  possession,  to  give  title,  must 
be  adversary.  The  word  is  not,  indeed,  to  be 
found  in  the  statutes;  but  the  plainest  dictates 
of  common  justice  require  that  it  should  be  im- 
plied. It  would  shoclc  that  sense  <rf  right 
whid^  must  be  felt  equally  by  legislators  and 
hy  judges,  if  a  possession  which  was  permis- 
sive, and  entirely  consistent  with  the  title  of 
another,  should  silently  bar  that  title.  Several 


1. — See  Alexander  v.  Pendleton.  8  Crancb,  462; 
Base  V.  Gray,  4  Wheat.  Kep.  213;  M'Clarj  v.  Ross. 
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cases  have  beeq  decided  in  this  court,  in  which 
the  principle  seems  to  have  been  considered  aa 
generally  acknowledged;*  and  in  the  State  of 
Pennsylvania  particularly,  it  has  been  exprew- 
ly  recognized.  To  allow  a  different  eonstme- 
tion,  would  be  to  make  the  statute  of  limita.- 
tions  a  statute  for  the  encouragement  of  fraitd 
— a  statute  to  enable  one  man  to  steal  the  title 
of  another  by  professing  to  hold  under  it.  No 
laws  admit  of  such  a  construction. 

The  true  question  then  is,  whether  the  ocen- 
pancy  of  those  .who  held  under  these  oondj- 
tional  warrants,  was  consistent  with,  or  adver- 
sary to,  'the  title  of  the  proprietaries.  [*289 
Upon  the  answer  to  this  question,  it  seems  diflS- 
cult  to  entertain  a  serious  doubt.  It  is  reason- 
able to  suppose  that  the  practice  of  selling 
lands  on  credit,  and  of  issuing  warrants  in  the 
form  of  that  which  is  inserted  in  this  case,  and 
of  holding  the  legal  title  to  aecure  the  payment 
of  the.purcliase  money,  prevailed  from  the  first 
proceedings  under  the  charter,  until  the  dec- 
laration of  independence,  a  period  of  near  one 
hundred  years.  In  the  particular  case  before 
the  court,  credit  was  ^ven  from  the  year 
1742;  and  we  are  not  informed,  and,  conse- 
quently, have  no  reason  to  suppose,  that  this 
indulgence  was  singular.  The  l«;iBlatioQ  <tf 
Pennsylvania  on  the  subject,  justifies  the  con- 
trary opinion;  for  we  perceive  among  their 
printed  statutes,  several  of  a  late  date,  giving 
farther  time  to  pay  in  the  purchase  money  for 
lands  sold  before  the  10th  of  December,  1776. 
These  acts  of  farther  indulgence,  continued  for 
such  a  length  of  time,  furnish  strong  evidence 
that  the  cases  were  very  numerous  to  which 
those  acts  would  apply;  and  show,  too,  that  in 
the  opinion  of  the  legislature,  no  act  of  limi- 
tations had  barred  the  claim.  Now,  this  prac- 
tice, in  which  the  proprietories,  and  a  greafc 
portion  of  the  population  of  P^nsylvania, 
concurred,  is  incompatible  with  the  idea  that 
the  title  of  the  purchaser  became  adversary  to 
that  of  the  proprietary,  within  six  months 
after  the  date  of  Uie  warrant  of  survey.  In  th« 
case  before  the  court,  the  survey  was  made,  in 
fact,  upwards  of  five  years  after  the  date  of  the- 
warrant.  Is  it  ccmceivable  that  the  surveyor^ 
who  *wa8  an  agent  of  the  proprie-  [*290 
tery,  would  have  made  the  survey,  had  he  sup- 
posed it  to  confer  a  title  adversary  to  that  of 
bis  principal  T  a  title  which  would  enable  the 
holder,  by  remaining  quiet  only  one  year  and 
three  months  longer,  to  set  the  propnetat?  at. 
defiance,  and  to  hold  the  land  discharged  from 
the  contract  by  which  it  was  acquired.  The 
very  practice  of  holding  back  the  title,  and  of 
giving  such  extensive  indulgence  for  the  pay- 
ment of  the  purchase  money,  seems  to  demon- 
strate a  general  opinion  that,  so  long  as  this- 
stete  of  things  continued,  the  title  to  the- 
land  was  still  in  the  proprietory,  and  the  pur- 
chaser acknowledged  his  title.  Hie  occupation 
of  the  purchaser  was  with  the  consent  of  the 

Sroprietary,  and,  consequently,  not  hostile  to 
is  rights.  The  proprietary  permitted  the  pur- 
chaser to  hold  the  land,  subject  to  his  claim 
to  the  purchase  money;  and  the  purchaser 
held  tmder  the  admission,  that  the  land  re- 
mained liable  to  the  purchase  money,  and  that 
the  proprietary  mighty  at.  any  distance  of 
time,  assert  his  title  to  it,  so  far  at  least  as 
to  secure  his  purchase  money.    There  seems 
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to  liare  been  a  mntoftl  nnderstandiiig  and  a 
mutual  confidence  between  the  parties.  How 
far  the  proprietary  may  have  had  it  in  his 
power  to  violate  this  confidence,  by  seizing 
the  land,  and  refusing  to  convey  it  on  a  tender 
of  the  residue  of  the  purchase  money,  ia  a 
question  which  does  not  appear  ever  to  have 
been  determined,  or  ever  to  have  occurred. 
Bnt,  certainly,  during  this  atate  of  things,  the 
purchaser  could  not  be  considered  *as 
boldinff  a  possession  adversary  to  the  title 
which  he  acknowledged. 

It  has  been  contended  that  the  survey  of  the 
manor  was  a  determination  of  the  estate  under 
the  warrant,  and  the  assertion  of  an  adversary 
tiUe,  from  which  time  the  act  of  limitations  be- 
gan to  run. 

There  is  certainly  nothii^  in  the  fact  itself 
wkieh  supports  this  proposition.  All  the  trans- 
aetioais  of  the  parties  contradict  it.  There  ia 
DO  fact  which  shows  a  disposition  in  the  pro- 
prietaiy  to  re-enter  on  any  lands  for  which  a 
warrant  had  previously  been  granted;  nor  is 
any  case  of  such  re-entry  shown,  from  the  first 
settlement  of  Pennsylvania.  Several  instances 
are  mentioned,  of  grants  completed  on  the 
common  terms,  within  the  manor  of  Springets- 
bury,  while  it  was  considered  by  the  parties  as 
a  manor.  Ko  inference,  then,  is  to  oe  drawn 
from  the  facts  in  the  case,  favorable  to  the 
conclusion  that  the  survepr  of  a  tract  of  coun- 
try as  a  manor,  was  considered  as  determining 
the  estates  created  by  surveys  on  warrants  pre- 
viously issued,  the  conditions  of  which  had 
not  been  fulfilled  1^  the  purchasers.  This 
must  be  a  conclusion  of  law,  from  the  single 
aet  of  survey,  so  inflexible  as  not  to  be  influ- 
«iced  1^  the  intention  with  which  that  act  was 
performed,  and  the  opinion  prevailing  at  the 
time,  as  attested  by  uaage,  or  the  argument 
cannot  be  sustained. 

But  how  is  this  conclusion  of  law  to  be  sup- 
ported? The  surv^  of  a  large  tract  of  land 
cannot  be  considered  as  an  entry  on  a  smaller 
tract  within  its  lines,  as  an  ouster  of  the  occu- 
pant,  or  even  as  a  •trespass  on  him. 
How,  then,  can  such  survey  be  considered  as 
having  any  legal  efTect  different  from  the  in- 
tention with  which  it  was  madcT  It  is  indis- 
pensable to  the  argument,  to  maintain  that  the 
mere  act  of  survey  does,  of  itself,  in  point  of 
law,  show  an  intention  inconsistent  with  tlie 
continuance  of  any  conditional  estate,  witliin 
the  limits  of  the  manor.  This  the  plaintifTs  in 
error  have  endeavored  to  maintain;  and  for 
this  purpose  have  contended  that  a  new  title, 
which  they  call  the  "manorial  title,"  and 
which  they  say  is  distinct  from  the  proprietary 
title,  was  created  by  the  survey;  that  the  plain- 
tifTs in  error  hold  under  the  proprietary  title; 
the  plaintifl's  in  ejectment,  under  the  manorial 
title.  Their  claims  are,  consequently,  adver- 
■ary  to  each  other. 

But  this  argument  cannot  be  reconciled  with 
the  fact.  Xo  new  title  was  created  by  the 
mrv^.  There  was  no  source  from  which  title 
could  be  derived,  other  than  from  the  proprie- 
tary himself.  The  survey  was,  not  to  give  a 
new  title,  bnt  to  separate  a  certain  tract  of 
land  from  the  general  mass,  which  was  offered 
to  every  adventurer.  The  efl'ect  of  this  survey 
was,  not  to  avoid  contracts  already  made,  but 
to  give  nc^ioe  to  -the  public,  that  these  lands 


were  thereafter  to  be  acquired  by  special  con- 
tract onl^.  The  act  of  1779  found  this  to  be 
the  existing  state  of  things;  and,  in  dividing 
the  estates  of  the  proprietaries  between  the 
commonwealth  and  the  former  owners,  adopted 
the  lines  of  the  manors  as  the  lines  of  partition 
between  than.  This  created  no  new  title,  but 
left  *to  the  proprietaries  their  former  [*S0S 
title,  within  the  described  boundaries. 

We  perceive,  then,  nothing,  either  in  the 
law  or  the  fact  of  this  transaction,  which  tends 
to  show  that  the  possession  of  the  plaintiffs  in 
error  has  been  adversary  to  the  rights  of  the 
person  under  whom  he  originally  claimed. 

Having  considered  the  act  of  170S  as  if  it 
were  an  act  of  limitation,  all  the  reasoning 
which  has  been  applied  to  that  act,  applies  also 
to  the  act  of  1785,  on  which  the  eighth  excep- 
tion is  founded.  The  several  treaties  formed 
with  Britain  have  a  very  important  influence 
on  the  time  which  has  elapsed  since  the  war 
between  the  two  countries. 

The  opinion  that  the  plaintiffs  in  ejectment 
have  still  a  right,  notwithstanding  the  acts  of 
1706  and  178S,  to  proceed  at  law,  presup- 
pmes  their  consent  to  the  oontinuanee  of  the 
original  title,  created  by  the  warrant;  for  if  the 
possession  taken  under  the  warrant  or  survey 
was  ^ot  continued  with  the  consent  of  the  pro- 
prietary, it  immediately  became  adversary,  and 
the  act  of  limitations  immediately  commenced. 
If,  then,  there  be  any  case  in  which  this  assent 
is  not  to  be  presumed,  that  is  a  case  in  which 
the  plaintiff'  in  ejectment  is  barred  by  the  act 
of  1706  or  1786. 

If,  as  the  court  thinks,  the  rights  of  the  pro- 
prietaries were  converted,  by  long  acquiescence 
in  the  usage  which  must  have  been  known  to 
them,  of  selling  the  lands,  as  being  liable  only 
for  the  purchaae  money;  or  by  the  7th  section 
of  the  act  of  1779;  or  by  both  united,  into  a 
mere  right  to  the  purchase  money,  still  the 
remedy  of  proceeding  *against  the  land  [*3B4 
for  the  purchase  money  remains,  and  is  not 
taken  away  by  the  act  of  1779.  That  act,  hav- 
ing reserved  the  purchase  money  for  the  pro- 
prietor, must,  of  course,  .be  construed  to  reserve 
his  remedy,  unless  it  was  expressly  taken  away. 
It  is  not  easy  to  point  out  any  other  remedy 
than  this,  by  ejectment.  The  original  pur- 
chaser has  transferred;  and  were  his  represen- 
tatives even  still  liable  for  the  purchase  money, 
which  is  far  from  being  admitted,  they  may 
not  be  able  to  pay  it,  if  they  could  be  found.  It 
was  not  on  their  personal  responsibility,  but 
on  the  land  itself,  that  the  vendor  relied.  His 
claim  was  attached  to  the  land,  and  passed 
with  it.  ^e  remedy  reserved  is  on  the  land, 
not  on  the  person.  It  would  he  difficult  to  form 
an  action  at  law  against  the  person;  and  in 
Pennsylvania,  there  is  no  court  of  chancery, 
even  if  a  bill  in  equity  could  be  sustained.  The 
remedy  must  be  by  ejectment. 

There  are  other  exceptions  in  the  record, 
which,  though  not  pressed,  have  not  been 
waived.  It  was,  therefore,  the  duty  of  the 
court  to  examine  them.  The  result  of  that 
examination  is,  that  Uie  only  serious  questions 
in  the  cause  $n  those  whidi  grow  out  of  the 
acts  of  170S  and  177fr.  These  having  Wn 
rightly  decided,  there  is  no  error,  and  the  judg- 
ment of  the  Cirouit  Court  is  aflBrmed. 

ts 
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Hr.  Justice  Joliiuon  dissented.  The'reaaon- 
ing  upon  this  cause  must  be  utterly  unintel- 
ligible to  those  who  hear  it,  unless  premised  by 
the  following  state  of  facts: 

The  grant  to  William  Penn,  vested  in  Mm 
295"}  and  *his  heirs,  both  the  soil  and  sov- 
ereignty of  the  State  of  Pennsylvania,  subject 
to  a  few  reservationa  of  right  and  power,  not 
material  to  be  noticed  here.  Bnt»  oefore  his 
colony  took  tiieir  departure  from  England*  he 
entered  into  a  variety  of  atlpulationa,  reatriet- 
ing  the  exercise  of  both-  his  power  and  rights 
over  the  territory  which  they  were  about  to  oc- 
cupy. These  are  known  by  the  epithets  of  his 
conditions  or  concessions;  and  it  is  by  one  of 
the  articles  of  this  instrument  that  he  precludes 
himself  from  settiBg  apart  more  than  one-tenth 
of  the  soil,  for  the  aeveral  and  individual  use  of 
his  family.  The  rest  was  to  be  granted  out  to 
settlers,  on  terms  which  were  to  be  common  to 
all  except  those  who  purchased  within  the  pro- 
prietary tenths,  with  whom  be  was  at  liberty 
to  contract  as  he  pleased  for  the  sale  of  his 
lands. 

By  the  I7th  section  of  the  charter,  there  was 
power  given  to  the  pipprietary  to  erect  manors, 
with  night  of  court-baron,  frank-pledge,  etc., 
and  to  grant  the  land  therein  for  estates,  which 
the  grantees  could  not  devest  of  the  incident  of 
being  held  directly  of  the  manor,  or  the  grantee 
of  the  manor,  who  is  denominated  lord  of  the 
manor.  The  manor  of  Springetsbary,  within 
which  this  land  lies,  was  surveyed  for  the  use 
of  the  proprietaries,  and  surv^ed  as  a  manor. 
There  waa  evidence  in  the  cause  below  of  its 
having  been  liUd  off  as  early  as  1722,  but  it  was 
certainly  resurveyed  in  1798;  and  as  tiie  court 
below  rested  the  case  upon  the  effect  of  the  re- 
snrvc^,  as  equivalent  to  an  original  appropria- 
tion, i  presume  the  case  does  not  require  that 
20«*]  we  should  look  beyond  it.  *The  titles 
under  which  the  defendants  below  (and  plain- 
tiffs in  appeal )  defend  their  possession,  originat- 
ed in  1747  and  1748,  and  would  be  entdtted.  to 
unquestionable  precedmce,  but  (or  the  follow- 
ing facts:  The  warrants  of  survey  contain  a 
eonditicm  in  these  words,  "which  survey,  in 
ease  the  said  A.  B.  fulfill  the  above  agreement 
within  six  months  from  the  date  hereof,  shall 
be  valid,  otherwise  void.**  The  agreemoit  here 
referred  to  was,  to  pay  a  simi  of  money  (called, 
with  reference  to  its  fixed  amount,  the  common 
terms)  In  six  months.  A  portion,  about  one- 
third,  this  sum,  it  appears,  was  paid,  but 
there  was  nothing  in  the  cause  to  sustain  the 
payment  of  the  residue,  unless  it  was  posses- 
sion, lapse  of  time,  and  supposed  acquiescence 
of  the  proprietaries.  Whra  the  manor  was 
surveyed  in  1768,  there  were  man^  of  these  in- 
dividual land-holders  comprised  within  the  lines 
then  laid  off,  all  holding  on  the  common  terms ; 
and  there  were,  ^terwards,  mai^  other  tracts 
sold,  upon  what  are  called,  in  the  peculiar 
language  of  that  country,  the  terms  agreed ;  by 
which  is  understood,  according  to  a  value  to  be 
adjusted,  without  confining  the  vendor  to  the 
common  terms.  Such  tracts  were  sold  out  to 
the  purchasers  of  this  class,  as  Penn's  individ- 
ual proper^.  Upon  all  these  lands  there  were 
reserved  a  small  annual  sum,  called  quit-rents. 
In  the  Tear  1770,  the  legislature  passed  an  act, 
entttlect  "an  act  for  vesting  the  estates  of  the 
late  proprietariei  of  Fennqrlvania  in  thia  eon- 
t4 


monwealth,*  by  one  section  of  which,  the  pro- 
prietary tenths,  or  manors,  are  granted  to  the 
proprietaries,  "together  'with  the  quit-  [*2»7 
rents  and  other  rents  reserved  thereon."  By 
another,  all  the  lands  of  the  state,  except  those 
within  the  tenths  or  manors,  are  exempt  fronv 
quit-rents,  and  released  from  any  lien  for  bal- 
ances  of  purchase  moncfy,  which  purchase  mon- 
ey is  vested  in  the  commonwealth. 

The  question  is,  whether  the  lands  within  the- 
manors,  granted  out  to  individuals  previous  to- 
surveying  the  manors,  are  entitled  to  the  benefit 
of  these  exemptions,  in  common  with  all  lands 
of  the  same  class  within  the  state;  and  the- 
action  below  is  an  attempt  to  exclude  from  that 
benefit  those  prior  grantees,,  under  the  idea  that 
they  Are  excepted  the  effect  of  the  reserva- 
tions in  favor  of  the  proprietaries.  And  this 
supposed  right  of  the  proprietaries  is  asserted 
through  the  medium  of  an  action  of  ejectment,, 
under  the  idea  that  the  legal  estate  is  in  the 
grantee  of  the  manor,  and  only  an  equitable 
interest  in  the  tenant,  the  prior  purchaser. 

The  received  doctrines  on  the  subject  of  what: 
creates  a  le^l  estate  in  a  grantee,  it  must  be 
observed,  are  altogether  peculiar  in  the  State  of 
Pennsylrania,  A  warrant,  a  survey,  and  pay- 
ment of  the  consideration  money,  is  held  to 
give  an  absolute  estate  in  fee,  though  not  con- 
summated by  a  patent.  This  subject  came  on 
to  be  considered  by  this  court  as  early  as  the 
year  1709 ;  and  the  law  was  then  clearly  recog- 
nised to  be  as  I  here  state  it.  Judge  Iredelt 
uses  the  expression,  as  applied  to  a  title  so  ac- 
quired, "a  Iwal  title,  as  mstinguished  fr<an  an 
equitable  titfe." 

*The  peculiarities  of  the  form  in  [*29» 
which  this  question  comes  up,  must  be  attrib- 
uted to  local  practice.  The  charge  ^iven  by- 
the  court,  on  summing  up  to  the  jury,  is  copied 
into  the  record,  and  exceptions  Uken  to  those 
parts  of  it  which  were  unfavorable  to  the  de- 
fendants below.  These  exceptions  were  ten  in 
number;  but  only  the  4th,  7th,  8th  and  lOth 
have  been  insisted  on  in  ailment  here.  Of 
these,  I  consider  the  last  in  numerical  order  a» 
proper  first  to  be  noticed.  It  is  expressed  in 
these  words:  "Because  the  evidence  exhibited 
manifested  the  absence  of  legal  title  in  the 
plaintiff's  lessee,  whereas  the  court  charged  the 
jury  that  he  was  possessed  of  the  legal  titie. 
and  as  such,  entitled  to  recover  in  this  action." 

The  eourt  below  has  considered  the  title  of 
the  defendants  below  as  a  mere  equitable  title; 
all  its  conclusions,  from  first  to  last,  have  their 
basis  in  this  doctrine.  And  had  it  been  shown 
in  ailment  that  this  idea  waa  sustained  by  a 
course  of  decisions  in  the  state  courts,  I  cer- 
tainly should  not  feel  myself  at  liberty  to  con- 
test it.  But  everything  conspires  to  satisfy  me 
that  the  estate  vested  in  the  warrantee  upon  the 
execution  of  a  survey,  was  never  consitwred  i» 
any  other  light  than  a  l^al  estate,  in  the  juris- 
prudence of  that  country.  Whatever  may  be 
the  correct  legal  constructions  of  the  words  of 
the  warrant,  if  such  has  been  the  practical 
construction,  communis  error  facit  jus,  and  it  \» 
now  too  late  to  criticise  on  the  meaning  of 
terms, 

"My  reasons  for  adopting  this  opin-  [*29» 
ion  are  the  followiiv; 

I.  T  lotik  In  vain  throuKh  the  statutes  of  Uiat 
State  for  any  legal  provinon  for  entering,  aroid- 

Wboat.  ». 
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ins.  ud  regrutiiig  lands,  for  Wlun  In  pv^ng 
the  arrears  of  purchase  money.  On  the  con- 
trary, I  find  ah  act  passed  on  the  0th  of  April, 
1751,  which  fumishea  a  le^slative  ezpraitlon 
of  the  law  on  this  subject.  By  the  provision 
of  that  act,  the  treasurer  is  anthorized  to  issue 
an  execution  for  the  arrears  of  purchase  money 
due  on  lands  granted  prior  to  the  10th  of  De- 
cember, 1776,  and  to  levy  on  and  sell  the  land 
■o  ffimnted.  That  the  warrants  and  survey 
ereMcd  in  favor  of  the  state  »  debt  and  a  lien, 
is  unfjuestionable;  and  this  is  all  tbat  the  State 
affiims  in  passing  this  law;  but,  by  the  same 
legal  provision,  it  negatives  the  idea  of  the 
property  in  the  soil  having  ceased  to  exist  in 
the  tenant.  Ko  change  in  this  respect  was  ef- 
fected by  the  act  of  1779,  commonly  called  the 
▼eating  act,  since  that  aet  only  confinns  individ- 
«al  eaitatea  aeoording  to  tiieir  existing  qualities. 

Nor  haa  the  Iq^iua^ve  power  been  altogether 
silent  on  the  subject  of  forfeiture  and  regrant- 
ii^;  for,  by  the  10th  article  of  the  concessions, 
there  is  provision  made  for  regranting  lands 
irtiidi  may  become  forfeited  for  falling,  for 
three  years,  to  seat  and  improve  them.  Ker  do 
I  believe  tlutt  there  can  be  produced  in  the  his- 
tory of  the  jurisprudence  of  that  country,  an 
fauSaDee  in  which  this  power  of  rsgranting  has 
been  extended  to  any  other  case. 
>••*]  *2.  I  think  this  opinion  follows  as  a 
eorollary  to  the  proposition  that  payment  of 
tbe  eonsideraUon  money  vests  a  legal  estate. 
For  why  should  a  patent  be  unnecessary,  if 
there  remained  any  act  to  be  done  on  the  part 
of  the  proprietary,  in  order  to  pass  a  Icffai  es- 
tate? It  may  be  contended,  tiiat  this  doctrine 
rasnlts  from  the  peculiar  jurispmdenoe  of  that 
state,  in  which,  for  want  d  courts  of  equity, 
the  courts  of  law  have  adopted  the  maxim,  that 
wo  most  consider  that  as  done  which  ought  to 
be  done.  But  to  this  there  is  a  brief  and  un- 
answerable reply.  Such  might  be  the  reason 
where  a  patent  is  demanded,  and  the  fees  ten- 
dered; bot  such  denumd  and  tender  have  never 
been  in^sted  on  as  necessaiy  in  support  of  the 
geaenl  effect  tjl  payment  of  the  oonsideratitm 
moo^.  to  Test  a  tee-simple  absolute,  witiioat  a 
patent. 

Some  analogy  may  be  supposed  to  txM  be- 
tween this  ease  and  that  of  mortgageor  and 
mortgagee.  But,  if  so,  the  relation  is  reversed, 
and  the  converse  of  the  rights  and  liabilities  of 
the  mortgagee  results  frran  it.  For  the  debtor 
conveys  the  fee  to  the  creditor,  in  tbe  ordinary 
form  of  nortngingi  uid  retains  only  Uie  right 
to  redeem.  Here  the  creditor  conveys  the  es- 
tate cum  onere.  And  the  question  as  to  the  in- 
terest vested  in  the  defendants  below,  whether 
it  was  l€^l  or  equitable,  still  recurs.  If  le^l, 
it  bean  an  analogy  with  an  estate  in  fee  subject 
to  a  charge,  rather  than  to  an  estate  subject  to 
a  mortgage;  in  which  former  case,  the  creditor 
eonld  not  maintain  ejectmmt. 
SOI*]  *The  only  analogy,  in  my  ju<^pnent, 
between  this  estate  and  any  one  known  to  the 
eommon  law,  is  that  of  a  feoffment  on  condition. 
Tlie  warrant  is  the  deed,  the  survey  the  livery 
of  seisin,  and  the  condition  is  a  condition  in 
deed,  as  distinguished  from  a  condition  in  law ; 
and  it  is  also  a  condition  subsequent.  In 
which  case,  it  is  clear  that  the  estate  is  a  legal 
estate,  and  remains  good  until  entry  made  for 
the  forfeiture,  by  some  one  legally  autiiorized. 
•  I«.  ed. 


This  leads  to  the  qnestions,  whether,  prevloua. 
to  their  formal  entry  on  bringing  this  eject- 
ment, such  an  entry  vras  made.  Vniether  le^- 
ly  made.   And  what  were  its  legal  effects. 

Unless  the  manorial  appropriation  of  176S- 
can  be  considered  as  an  entry,  it  is  hot  pretend- 
ed that  any  I^;al  eviction  of  the  defendants- 
below  ever  took  place.  And  as  to  that,  I  think 
it  perfectly  clear  that  it  could,  on  no  principle, 
operate  as  a  legal  eviction.  It  was  an  act,  ont 
every  principle,  perfectly  consistent  vrith  the- 
full  and  unmolested  enjoyment  of  the  premisea- 
in  question.  And  this  consequenoe  follows,, 
whether  we  consider  it  in  the  light  of  a  sim- 
ple designation  of  metes  and  bounds,  over 
which  tbe  original  proprietary  rights  were  re- 
tained, or,  what  appears  to  be  the  more  proper- 
view,  as  an  original  grant,  converting  It  from< 
an  interest  ^sting  m  the  wi^ietfl^,  in  Ids^ 
political  capacity,  nito  an  estate  held  hy  him  ino 
his  individual  relations  to  the  socieW  of  which* 
he  was  both  a  member  and  a  ruler.  In  the  first, 
view,  there  was  no  sensible  change  made  in  the- 
estate,  as  it  existed  previously  in  this,  and  the 
whole  territoij;  *and  in  the  second,  the  [*SOl: 
interest  acquired,  or  effect  produced,  could  be 
nothing  beyond  that  of  a  grant  to  any  indi- 
vidual, other  than  the  proprietary.  In  the  lat- 
ter case,  it  is  perfectly  dear  tlmt  running  the* 
circumscribing  lines  would  be  no  trespass  or 
eviction.  These  appropriations  to  the  propri- 
etary were  intended  to  operate  exclusively  upon 
unseated  territory.  On  that  which  had  been 
previously  surveyed  to  individuals,  they  could) 
produce  no  effect  whatever ;  otherwise  they 
might  as  well  have  dispossessed  those  who  held^ 
by  a  perfect,  as  those  who  held  by  an  incho- 
ate title.  Although  circumscribed  by  tbe  line»- 
of  the  manor,  the  seated  tracts  composed  no- 
part  of  the  thing  appropriated;  they  could* 
not  have  been  estimated  as  any  part  of  the- 

Sroprietaiy's  tenths;  and  there  never  was  a< 
ouot  of  his  right  having  still  existed,  to  ex- 
tend the  limits  of  his  survey,  so  as  to  take- 
in  as  much  land  as  he  was  deprived  of  by 
these  *prior  included  individual  appropriations.. 
A  differait  construction  would  be  greatly  to  hfv 

Erejndice,  inasmuch  as  he  might,  by  possibiliW,. 
ave  lost  the  whole  of  his  tenths,  by  taking  in' 
the  grants  to  others.  This  view  of  the  subject,. 
I  shall  again  have  reason  to  recur  to,  on  an- 
other point. 

But,  if  this  circumscribing  survey  could,  oa> 
any  principle,  be  held  equivalent  to  an  entry^ 
it  is  itill  necessary  to  maintain  that  it  was  m 
legal  entry.  And  this  I  am  prepared  to  nega* 
tive,  upon  various  grounds.  It  is  obvious  that' 
such  an  entry  must  be  Jiistifled,  either  on  tbe- 
ground  of  personal  right  or  legal  power.  A 
mere  arbitrary  power  to  resurvey  did  not  exist: 
in  the  proprietary;  the  province  'of  ["SOS 
Pennsylvania  had  taken  the  fonn  of  a  state^. 
governed  by  a  wise  and  beneflcent  govemmentr 
m  which  the  will  of  the  proprietanr  had  beeD< 
subjected  to  the  public  will,  and  his  allodial' 
interests  circumscribed  to  his  purchase  money 
and  quit-rents,  and  his  reserved  tenths.  As  to- 
the  land  seated  under  warrants  to  individuals,, 
he  was  bound  by  his  own  concessions  and  the' 
legislative  will;  and  I  see  no  power  delegated 
by  law  to  anyone  to  enter  and  evict  for  failure- 
to  pay  the  consideration  money  reserved  on  suehi 
appropriationsj  nor  have  we  been  told  of  any 
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practice  on  this  subject,  that  could  be  construed 
into  a  national  acquiescence,  in  the  exercise  of 
such  a  power.  The  debt  and  the  lien  remained; 
but  the  right  of  eviction  and  regranting  for  non- 
payment, was  never  legalized  nor  asserted,  nor 
could  it,  in  an;  case,  have  been  tolerated,  with- 
out a  tender  of  that  part  of  the  consideration 
money  which  had  been  already  paid.  Again, 
an  entry  for  condition  broken,  must  be  made 
as  such,  and  with  intent  to  produce  the  legal 
«ffect8  of  an  entry;  a  mere  casual  friendly  pass- 
ing of  the  boundaries  of  the  premises  will  be 
UDCoiuequential;  but  here,  the  sole  object  of  the 
survey  of  1768  was  to  appropriate  unseated 
land,  and  not  to  assert  a  title  to  that  which  had 
been  previously  appropriated.  The  present 
■claim  is  but  an  afterthought;  a  speculation 
upon  the  possible  efTect  of  an  act  not  intended 
to  produce  eviction.  ■ 

This  leads  to  another  consideration,  operating 
against  both  the  fact  and  legality  of  tiiis  sup- 
posed entry,  for  condition  broken.  It  is  agreed, 
-on  all  hands,  that  proof  of  the  full  payment  of 
304*]  the  consideration  'money  would  have 
been  conclusive  against  the  title  of  the  plain- 
tiffs below.  But  why  may  not  presumption  of 
such  a  payment  arise  from  length  of  time  and 
acquiescence  T  and  that  of  the  plaintiff  below  be 
left  as  a  fact  to  the- jury  T  If  resumption  of  a 
patent  may,  under  circumstances,  be  left  to  a 
jury  in  favor  of  possession,  much  more  so  may 
a  fact  so  much  less  solemn  in  its  nature,  and 
more  difficult  of  proof,  as  payment.  In  this 
case,  and  in  all  cases  arising  in  Pennsylvania, 
such  a  fact  may  well  be  submitted,  since  in 
practice  it  has  superseded  the  issuing  of  a  pat- 
ent, and  may  well  tempt  the  parsimony  of  pur- 
chasers, since  the  expense  of  a  patent  has  be- 
■eome  an  expense  of  supererogation.  The  long 
forbearance  and  acquiescence  of  the  proprie- 
taries, can  be  referred  only  to  one  of  three 
causes;  a  consciousness  that  they  had  acquired 
nothing  in  the  seated  lands  within  their  man- 
orial appropriations;  that  they  had  no  right  to 
enter  on  the  premises  previously  seated ;  or  that 
the  title  in  it  was  perfected  by  payment.  All 
which  would  operate  against  both  the  fact  and 
legality  of  the  supposed  entiy. 

From  these  considerations,  I  am  led  to  adopt 
the  opinion  that  the  title  of  the  defendants  be- 
low was  a  legal  title,  and  the  better  title;  that 
if  voidable,  it  could  be  avoided  only  by  entry 
for  conditions  broken.  That  no  such  entry 
was  made,  or  was  intended  to  be  made,  or 
■could  be  legally  made;  and  that  they  were, 
therefore,  entitled  to  a  charge  in  their  favor. 
With  this  view  of  the  subject,  it  may  not  be 
necessary  for  me  to  go  farther.  But  it  comports 
SOS*]  with  the  practice  tA  this  'court,  that  I 
should  express  an  opinion  on  the  otiier  points 
in  the  cause. 

And  first,  as  to  the  bearing  of  the  act  of  con- 
fiscation, on  the  subject  of  this  suit. 

The  court  below  appears  to  have  consid- 
ered a  manor  in  the  light  of  a  geographical 
tract,  or  portion  of  territory  designated  by 
metes  and  bounds.  I,  on  the  contrary,  consider 
the  term  as  designating  an  estate  or  legal  inter- 
est within  the  geographical  limits.  In  this 
sense,  nothing  will  be  comprised  in  the  mean- 
ing of  the  words  of  the  8th  section  of  the  law, 
those  tracts,  of  land  within  those  limits 
which  were  held  of  the  manor;  or,  in  the  pecul- 


iar  language  of  that  country,  granted  on  terms 
to  be  agreed.  It  is  very  clear  that  the  8th  sec- 
tion of  the  act  of  confiscation  was  not  intended 
to  convey  to  the  proprietaries  any  interest  not 
previously  existing  in  them.  Now,  how  did  a 
manorial  appropriation  operate  upon  the  lands 
that  had  been  seated  previous  to  such  appro- 
priations T  It  is  clear  that  it  vested  no  interest 
in  such  lands,  nor  anything  incident  to  them. 
If  the  whole  purchase  money  had  been  paid, 
the  individual's  estate  was  consummated.  And 
if  the  whole  was  not  paid,  it  is  admitted  in  the 
charge,  that  the  proprietary  eonld  not  change 
the  tenure  or  the  terms  of  purchase.  And  bo 
far  were  these  previously  seated  tracts  from 
being  considered  in  taw  as  making  part  of  the 
manor,  that  the  proprietary's  right  to  indem- 
nify himself  from  adjacent  unseated  territory, 
for  the  deduction  from  his  tenths,  caused  by 
these  excepted  tracts,  has  been  solemnly  recog- 
nized in  that  court.  Then,  'though  [*306 
within  the  manor,  they  were  not  of  the  manor ; 
as  welt  might  an  island  or  an  oasis  be  denomi- 
nated water  or  desert.  And  there  were  unan- 
swei:able  reasons,  in  justice  and  policy,  why 
such  land  should  have  been  so  considered.  It  is 
asserted  that  the  proprietaries  never,  in  fact, 
exercised  any  of  those  privileges  and  powers 
within  the  tracts  denominated  manors,  which 
were  authorized  by  the  charter.  But  this  con- 
sideration has  no  influence  upon  my  opinion; 
for,  1st,  I  see  no  reason,  except  the  intervention 
of  the  revolution,  why  the  proprietaries,  or 
lords  of  the  manors,  may  not  have  assumed  the 
exercise  of  those  privileges.  In  case  of  escheats, 
there  can  be  no  doubt  that  they  would  have  as- 
serted one  manorial  right,  and  were  probably 
prevented  from  asserting  all,  only  because  in 
the  actual  state  of  the  province,  they  would 
have,  been  burdensome  and  unproductive.  But, 
2d,*They  did  not  assert  one  important  privil^e 
within  those  limits,  a  privilege  which  they  were 
precluded  by  law  from  exercising  beyond  those 
limits.  This  was  the  right  to  demand  a  hi^!ht>i- 
price  for  the  lands  within  their  manors  than 
that  to  which  they  had  restricted  themselves  in 
the  state  at  large.  And  this  appears  to  me  to 
establish  a  familiar  and  definite  ground  of  dis- 
crimination, by  which  to  determine  the  opera- 
tion of  this  act  of  confiscation,  in  any  given 
case.  Was  the  land  held  on  the  common  terms, 
or  the  terms  agi^eedl  It  cannot  be  disputed 
that  the  general  purpose  of  the  act  of  confisca- 
tion was,  to  distinguish  between  the  land  ap- 
propriated to  the  individual  use  of  the  propri- 
etaries, and  that  'over  which  they  were  ['307 
held  to  exercise  only  a  political  power,  or  fidij- 
ciary  interest.  They  were  permitted  to  acquire 
an  individual  property  in  one-tenth  of  the  terri- 
tory of  the  state;  and  the  lands  so  appropriat- 
ed, as  welt  as  the  proceeds  of  the  sale  of  such 
lands,  were  meant  to  be  set  apart  to  them,  while 
that  which  had  been  seated  by  individuals,  as  a 
part  of  the  unappropriated  nine-tenths,  reserved 
to  the  community,  was  intended  to  be  confiscat- 
ed. Any  other  construction  would  go  to  imply 
that  the  state  had  reserved  to  the  proprietaries, 
territory  which  was  no  part  of  their  legal 
tenths;  and,  also,  that  but  for  this  reservation, 
the  act  of  confiscation  would  have  devested  in- 
dividual interests  not  intended  to  be  confiscated. 

But  let  us  examine  more  particularly  the 
provisions  of  this  act,  with  a  view  to  determin- 
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img  iti  jut  oonstruction.    And  here  let  me 
premise,  that,  for  all  the  purposes  of  this  suit, 
I  oare  not  whether  the  9th  jsectioa  of  the  act 
vesta  in  the  proprietaries  the  balances  due  on 
Ihe  tracts  within  the  manor,  sold  on  the  com- 
mon  terms,  or  not.  The  question  here  is,  wheth- 
er they  are  entitled  to  judgment  in  a  suit  in 
ejectment,  and  of  conseijuence,  to  a  writ  of  pos- 
aeasion,  for  I  cannot  distinguish  the  one  from 
the  other.  I  wholly  reject  the  doctrine  of  suing 
for  possession,  and  recovering  money;  of  suing 
"for  land,  and  recovering  pounds,  shillings  and 
pence.   Such  a  perversicm  of  means  might  pro- 
eecd  frran  pwitiTe  I^slation;  and,  in  Uie  state 
-of  Pennsylvania,  where  an  amalgamation  of 
law  and  equity  necessarily  grows  out  of  the 
•SOS*]   'want  of  an  equity  juriBdiction,  the 
practice  has  grown  up,  of  giving  an  alternative 
judgment  in  such  cases,  for  either  the  land  or 
the  money,  or  rather  for  the  money  to  be  levied 
•OD  the  land.   But  this  court  is  expressly  pro- 
hibited from  thus  confounding  l^al  and  equita* 
Ue  proceedings,  and  the  whole  opinion  of  the 
«imrt  below  proceeds  on  a  recognition  of  the 
neoessity  of  pursuing  the  two  classes  of  legal 
and  equitable  rights,  by  their  appropriate  rem- 
edies.  I  have  said,  and  in  this  I  do  not  under- 
stand myself  as  differing  from  this  court,  that 
the  only  practical  effect  of  the  terms  of  the 
warrants  to  individuals  is,  to  create  a  debt  and 
«  lien;  but  surely  a  tenant  may  covenant  to 
stand  seized,  subject  to  a  charge  in  gross,  and 
yet  retain  the  legal  estate.   And  even  in  the 
ordinaiy  ease  of  a  mortgage,  where  the  legal 
estate  passes  frran  the  debtor  to  the  creditor, 
mad  the  converse  of  the  present  case  exists,  an 
aasiniment  of  the  debt  is  no  conveyance  of  the 
estate  to  the  assigiwe.   A  court  of  equify 
mil  pass  the  one  as  an  incident  to  the  other; 
bnt  in  a  court  of  law,  the  assignee  could  not 
naintaia  ejectment.  And  that  is  the  only  ques- 
tion here.  If  it  he  said^  that  although  in  this 
suit  the  plaintiff  below  may  not  he  entitled  to 
recover  the  land,  but  may  avail  himself  of  this 
form  of  action  to  recover  the  purchase  money 
dne,  I  consider  it  as  an  abandonment  of  the 
4]iiestion;  for,  the  debt,  if  existing,  was  but  an 
equitable  lien,  and  the  remedy  here  resorted  to 
is  a  common  law  remedy.   I  think,  however,  1 
shall  show,  that  although  the  debt  exists,  the 
lien  is  taken  away  1^  uie  act  of  oonfiseatiion; 
SS9*]  sad  "though  the  debt  be  due,  it  is  not 
dne  to  these  partKs,  but  to  the  commonwealth 
«f  Pennsylvania. 

In  following  this  act  of  confiscation  through 
tte  detail  of  its  provisions,  we  find,  that  after 
four  sections,  setting  forth  the  views  and  mo- 
tives of  the  legislature,  the  fifth  section,  or  first 
enacting  clause,  contains  a  general  assumption 
of  the  anil  and  sovereignty  of  the  state,  and  a 
tevocation  of  the  charter  to  Penn,  as  fully,  to 
use  its  own  language,  "as  if  the  same  were 
therein  transcribed  and  repealed."  The  sixth 
section  asserts  the  future  exclusive  appropria- 
tion of  the  "soil  and  lands,  heriditaments  and 
premises,  to  be  in  the  legislature  of  the  state;" 
and,  nnder  the  operation  of  these  two  clauses, 
i%  is  Tery  clear,  that  every  right,  civil  and  polit- 
ical, <^  the  proprietaries,  "tdt  in  or  to  the  soil" 
«f  Penn^lvania,  derived  nnder  the  charter, 
was  (subject  to  Vta  exceptiims  in  the  same  act) 
vested  in  the  oonunonwealth,  "freed  and  dis- 
AmtA,"  as  ths  set  eniesses  it>  "fmn  and 


against  all  estates,  uses,  trusts,  charges,  in- 
cumbrances, titles,  claims  and  demands  what- 
soever." And  all  the  title  which  they  now  hold 
therein,  they  hold  by  virtue  of  the  provisos 
contained  in  the  8th  and  9th  sections.  But  to 
understand  the  force  and  meaning  of  these  two 
sections,  I  deem  it  material  that  the  language 
and  efi'ect  of  the  7th  section  should  be  duly 
weighed.  This  section  contains  s  ge'neral  con- 
firmation of  all  the  estates,  legal  and  equitable, 
derived  from  the  proprietaries,  their  ofRcers, 
etc.,  or  otherwise,  or  to  which  any  person  or 
jwrsons,  other  than  the  proprietaries,  were  en- 
titled, either  by  deed,  patent,  warrant  or  sur- 
vey,/on  the  4th  of  July,  1776.  Thin  £*310 
clause  operates  in  favor  of  all  persons  "other 
than  the  proprietaries,**  and  confirms,  unques- 
tionably, the  estates,  of  these  defendants  below, 
in  common  with  every  other  citizen.  The  next 
proviso  (8th  section)  is  confined  to  the  subject 
of  the  estates  and  interests  of  the  proprietaries. 
And  here  it  is  obvious  that'  three  subjects 
claimed  the  attention  of  the  legislature.  Their 
estates  and  interests  were  distributable  into 
three  classes:  tb^  held  property  acquired,  Iq 
common  with  every  other  individual,  "by  de- 
vise, purchase,  descent,"  etc.;  they  held  other 
properly,  under  the  reservation  of  a  tenth  of 
the  Boil,  to  their  individual  use;  and  they  held, 
or  claimed,  a  third  class  of  interests,  as  pro- 
prietaries, which  clashed  with  that  eminent 
domain  which  was  now  about  to  be  assumed  by 
the  state  of  Pennsylnnia.  The  latter,  the 
state  determined  to  confiscate,  and  compensate 
theip  for;  the  former  two,  to  preserve  to  them 
unviolated.  And  these  considerations  draw  a 
line  of  demarkation  between  the  subjects  of  this 
act,  infinitely  more  definite  and  rational  than 
that  marked  out  by  trees  or  streams.  The  es- 
tates held  upon  the  conunon  terms,  were  those 
which  constituted  the  third  class;  and  the 
phraseology  of  the  act  appears  to  me  to  be  in 
perfect  accordance  with  the  general  intent.  On 
this  point,  I  hold  it  to  be  an  importuit  fact, 
that,  wi^ont  exoeption,  throughout  these  two 
sections,  tenths,  and  manors  are  never  used 
apart;  they  are  ccmstantly  considered  synony- 
mous and  equivalent.  Kow,  although  a  manor 
may,  by  conunon  acceptation,  lie  considered 
as  a  geographical  section,  a  'tenth  is  a  [*311 
term  of  comparison  and  quantity,  and  has  cf* 
reet  relation  to  that  interest  which  the  pro 

Srietaries  had  acquired*  and  might  acquire,  as  a 
istinct  individual  properly  in  the  soil.  I  consid- 
er, therefore,  both  manor  and  tenth,  as  here 
used,  as  designating  estate  and  interest,  and  not 
geographical  limits.  And  why  shodld  it  be  held 
a  reservation,  by  geographical  limits!  Let  it 
be  remarked  that  it  is  no  immaterial  question 
to  the  defendants  in  the  court  below,  not  only 
as  it  affects  their  interests,  hat  as  it  affectt 
their  claims  upon  the  justice  and  impartial  leg- 
islation of  country,  lliere  can  be  no  reason  as* 
signed,  why  they  should  be  excluded  from  tiie 
benefite  which  this  act  confers  upon  citizens  of 
their  class,  and,  in  fact,  subjected  to  confisca* 
tion.  There  are  important  interests  growing 
out  of  Uiis  act  to  all  other  land-holders,  upon 
common  terms;  they  are  exempted  from  quit- 
rents,'  and  the  lien  lor  the  balance  of  the  pur- 
chase money  is  taken  from  off  their  lands.  Can 
there  be  a  reason  assigned  why  those  of  this 
class  who^  by  the  eapHce  or  euj^ty  of  the  pro- 
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prietaries,  or  their  agents,  have  beea  embraced 
within  the  lines  of  their  surveys,  should  be  ex- 
cluded from  the  common  benefits  extended  to 
their  fellow  eitizeniT  The  injustice  of  mch  a 
discrimination  is  conclusive  on  the  construction 
of  the  act,  if  an  act  is  to  be  construed  according 
to  the  intent  of  the  legislature.  With  regard 
to  those  who  held  of  the  manor,  or  held,  as  is 
usually  said,  on  terms  agreed,  the  case  is  wide- 
ly different.  It  is  the  effect  of  their  own  indi- 
vidual  contracts  with  the  proprietary.  They 
312*]  are,  by  the  nature  of  'their  relation  to 
the  proprietaries,  distinguished  from  those  of 
the  other  class,  and  have  nothing  to  complain 
of.  Their  quit-rents  and  arrears  were  ccuisid- 
ered  as  debU  due  to  their  landlord,  and  the  leg- 
islature intended  to  take  from  the  Penns  noth- 
ing which  belonged  to  them  in  their  individual 
capacity. 

Again,  extending  the  construction  of  the  act 
to  the  geographical  limits  of  Uie  manor,  leads 
to  the  most  absurd  consequences. 

It  has  been  insisted,  that  it  was  lawful,  in 
surveying  the  manors,  to  include  within  their 
•boundaries  the  grants  to  individuals.  This  is 
readily  conceded;  and  the  inference  from  the 
fact  is  directly  the  reverse  of  what  has  been 
attributed  to  it.  Did  the  legislature  mean,  by 
the  proviso  in  favor  of  the  Penns,  to  reserve  to 
them  their  l^itimate  tenths;  or  did  they  mean, 
^  possibility,  to  reserve  to  them  half  the  state  T 
lliere  cannot  be  a  doubt  that,  although  any 
particular  survey  had  embraced  half  a  county, 
yet  if  the  vacant  land  within  it  had  amounted 
to  no  more  than  a  tenth,  the  appropriation 
would  have  been  duly  made,  and  valid.  But 
could  the  legislature  ever  have  intended  to  ex- 
clude all  the  individuals  thus  circumscribed, 
from  the  common  benefits  of  grantees  on  the 
common  toms?  to  have  subjectied  them  to  the 
most'odious  and  unmerited  exceptions?  Could 
the  state  have  intended  to  permit  the  propri- 
etaries, under  the  pretext  of  surveying  a  tenth, 
to  cast  their  net  over  half  its  limits?  It  was  for 
the  very  reason  that  including  individual  sur- 
veys made  them  no  part  of  the  manor,  that  the 
3 IS*]  right  to  include  previous  'locations  to 
individuals  was  tolerated.  It  had  not  entered 
into  the  mind  of  man  to  conceive,  that  they 
thereby  produced  any  change  in  the  relation 
which  subsisted  between  those  individuals  and 
the  commonwealth ;  or  could  expose  them  to  be 
Separated  from  the  mass  of  the  community,  in 
the  several  legislation  of  the  state;  or  exclude 
them  for  an  c^ual  participation  in  all  the 
benefits  of  the  revolution.  But  by  this  geo- 
graphical construction,  without  any  act  or 
offense  on  their  part,  they  are  shut  out  from 
immunities  extended  to  others,  who  had  no 
greater  claims  upon  the  eommunity  than  them- 
selves. 

But  again,  if  we  are  to  construe  this  act 
without  a  reference  to  its  general  spirit  and  in- 
tent, we  have  but  to  carry  the  principle  through, 
in  order  to  involve  us  in  irreconcilable  absurdi- 
ty, and  such  as  will  oblige  us,  for  the  purpose 
of  common  sense,  to  come  baclc  to  the  very 

£ rinciple  of  construction  which  I  would  apply 
)  the  law  throughout.  A  liberal  construction 
of  the  Sth  section,  vests  In  the  Penns  the  whole 
geographical  contents  of  their  manors,  whether 
sold  or  unsold;  and  then  adds  to  the  grant  the 
rents  reserved  ont  of  the  parts  sold.  The  words 
9S 


are:  "All  the  lands,  etc.,  duly  surveyed,  etc^ 
together  with  the  quit  or  other  rents,  or  arrear- 
ages of  rent,  reserved  out  of  the  said  proprie- 
tary tenths,  or  numors,  or  any  part  or  parts 
thereof  sold."  Now,  to  reduce  this  section  to 
the  standard  of  common  sense,  we  have  at  onoe 
to  reject  the  geographical  limits,  and  circum- 
scrilw  the  thing  granted  to  the  estate  or  interest 
existing  in  the  Penns  at  the  time  specified. 
*Nor  is  it  immaterial  to  note  the  par-  [*S14 
ticular  phraseology  here  made  use  of.  The 
words  are  "reserved  out  of  the  said  proprietary 
tenths,  or  manors,  or  the  part  or  parts  therein 
which  have  been  sold."  Now,  the  lands  sold  to 
these  defendants  below,  were  sold  out  of  the 
general  funds  of  the  state,  and  the  quit-rent 
on  these  was  reserved  out  of  the  land  of  the 
state,  and  not  of  the  manor,  for  that  had  no 
legal  existence  when  this  sale  and  reservation 
were  made.  The  land  was  not  sold  as  part  of 
the  manor,  nor  was  the  rent  reserved  out  of 
part  of  the  manor. 

But,  secondly,  there-is  not  a  pretext  for  thb 
supposed  resulting  l^|al  estate  in  the  Poms, 
except  the  assumed  reservation  to  them  of 
the  balance  of  purchase  money  on  the  grants 
held  within  their  lines  upon  common  terms. 
And  how  does  this  stand?  It  will  be  found  to 
be  only  an  implied  grant,  to  which  this  implied 
legal  estate  is  appended;  an  implication  tacked 
to  another  implication;  and  finally,  as  the  cmi- 
cluding  link  of  this  chain  of  implication,  that 
ejectment  is  the  remedy  reserved  for  the  re- 
covery of  that  balance  of  the  purchase  money, 
which  is  itself  the  'subject  of  the  first  implica- 
tion. 

If  the  rights  of  the  Penns  he  circumscribed 
by  the  positive  enactments  of  this  law,  then  are 
they  not  only  precluded  from  all  claim  to  the 
balances  dne  by  this  class  of  grantees,  but  also 
from  those  due  1^  every  description  of  pur- 
chasers ;  for  there  is  no  positive  provision  fai 
the  law  which  vests  those  balances  in  them. 
Their  quit-rents  are  expressly  reserved  to  them 
in  the  manors,  but  not  so  'with  their  [*315 
balances  of  purchase  money.  But  in  the  9th 
and  10th  sections,  these  arrearages  of  purchase 
money  are  excepted  from  the  provisions  of  the 
law,  without  any  express  declaration  to  whom 
they  shall  belong;  and  from  this,  an  implication 
is  supposed  to  result  in  their  favor.  But  surely, 
so  far  as  relates  to  the  balances  due  by  the  gen- 
eral grantees,  the  implication  is  so  far  from  be- 
ing a  necessary  implication,  that  its  bearing  is 
altogether  the  other  way;  the  implied  intent  of 
the  legislature  is  against  a  construction  so  ob- 
viously inconsistent  with  the  general  purposes 
of  that  body;  a  construction  producing  such 
an  unjust,  unreasonable  and  improbable  dis- 
eriminatitm  between  innocent  and  equally  mer- 
itorious men  of  the  same  class.  Construe 
the  act  BO  as  to  confine  the  grant  to  the  Penns 
to  their  private  interests  in  the  manors,  and  it 
becomes  sensible  and  consistent  throughout ; 
and  white  it  secures  to  them,  on  the  one  band, 
all  the  interests  which,  as  individuals,  they  are 
entitled  to;  on  the  other  hand,  you  extend  to 
all  other  individual  citizens,  one  uniform  rule 
of  legislation  and  relief. 

Again,  there  is  no  reason  for  supposing  that 
when  the  l^islature  uses  the  terms  tentu  and 
manors  aforesaid,  in  the  9th  section,  or  the  said 
tenths  and  manors,  in  the  lOtfa  section,  that  U 
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us«a  tbem  in  an^  other  sense  than  that  in  which 
they  are  uaed  in  the  8th  section.  The  terms 
used,  in  faeti  identify  their  meaning.  But  a 
correct  construction  of  the  terms  used  in  the 
8th  section,  in  describing  these  tenths,  or  man- 
ors, is  fatij  to  all  implication  in  favor  of  the 
Sl«*]  Penns,  with  reference  to  any  'interest 
in  the  lands  le^lly  seated,  previous  to  their  ap- 
propriation. The  words  are  "tenths,  or  man- 
ors, duly  surveyed  and  returned  into  the  land- 
office."  But  who  will  deny  that  these  words 
are  to  be  construed  with  reference  to  the  intent 
and  effect  of  such  surreys  T  And  what  was 
that  intent  and  effect?  Simply  to  appropriate 
unseated  lands.  Would  these  proprietaries 
have  been  content  in  laying  off  these  surreys, 
to  hare  been  precluded  and  deprived  of  half 
their  interest  by  previous  surveys,  over  which 
they  could  not  have  exercised  the  right  of  sell- 
ing or  retaining  as  tbey  thought  proper!  If 
not,  then,  bo  far  as  relates  to  previously  ceded 
lands,  they  never  were  appropriated  by  them, 
and  it  cannot  be  predicated  of  them,  that  in  the 
sense  of  the  parties  th^  were  surveyed  and  fe- 
tumed. 

The  construction  now  contended  for,  is  obvi- 
oosly  an  afterthought  of  the  plaintiffs  below, 
jewing  entirely  out  of  a  supposed  ambiguity 
in  the  words  of  the  confiscation  act,  and  would 
have  been  strenuously  resisted,  had  they  been 
so  applied  when  their  surveys  of  manors  were 
first  made. 

Again,  the  rule  of  construction  applicable  to 
leases  and  wills  are  not  essentia^lly  different  in 
their  principles.  In  legislating  on  this  subject, 
the  state  had  assumed  all  the  rights,  and,  at 
least,  could  exercise  all  the  powers  of  a  manor- 
holder,  in  making  his  last  will.  Although  by 
the  charter  the  purchasers  under  manors  are 
restricted  from  any  alienation  of  their  pur- 
chases, by  which  they  mubt  be  devested  of 
tlie  incidmt  of  holding  directly  of  the  man- 
or, it  is  obvious  that  such  a  change  of 
317*]  'estate  might  be  produced,  by  the  act  of 
the  manor-holder.  Suppose,  then,  the  gran- 
tees of  the  manor  in  Springetsbury  had  sold 
any  portion  of  the  soil,  and  devested  it  of 
this  incident,  lying,  we  may  suppose,  in  the 
r«ry  centre  of  the  whole,  would  a  devise  in  the 
very  words  of  this  act,  "to  wit,  of  the  manor  of 
Sprii^etsbuty,  as  duly  surveyed  and  returned," 
have  been  ecmstrued  to  carry  the  portion  pre- 
viously disposed  of?  Or,  to  pursue  the  analogy 
further;  suppose  the  purchase  money  unpaid, 
and  a  covenant  by  indenture  of  the  tenant  to 
pay  the  money  to  the  vendor  and  his  heirs,  and 
even  to  hold  the  land  charged  with  the  payment, 
would  a  devise  of  the  manor  carry  the  money 
so  reserved,  or  the  devise  of  the  debt  carry  the 
freehold  in  the  land  sold? 

Bnt,  on  this  doctrine  of  implication  I  will 
make  another  observation.  It  is  rebutted  by 
the  provisions  of  the  instrument  itself;  and,  in 
the  ease  of  a  will,  would  be  considered  as  an 
undisposed  residue;  for,  when  we  look  through 
the  whole  act,  and  we  find  this  8th  sectlsn  to  be 
the  only  one  which  purports  to  give  anything 
to  the  proprietaries,  their  whole  interest  having 
beeo  previously  confiscated;  and  when,  in  this 
section,  we  find  their  individual  interests  in  the 
soil  of  the  stat^  whether  acquired  as  other  in- 
dividuals, or  as  proprietaiy  appn^rlations, 
carefully  des^nated,«iid  even  to  the  arrearages 
«  L.  ed. 


of  quit-rents  on  such  lands,,  expressly  reserved 
to  them;  surely  the  implication  arises,  that  this 
section  was  intended  to  embrace  the  whole  pro- 
vision meant  to  be  made  for  them  out  of  the 
common  patriniony  of  the  state. 

'The  omission  to  mention  and  reserve  t*SlS 
the  arrearages  of  purchase  money  due  on  the 
manorial  sales,  mi^ht,  with  much  greater  rea- 
son, be  urged  as  raising  a  presumption  against 
their  claims  even  to  those  balances.  This,  how- 
ever, I  reject;  and  for  a  reason  which  serves  to 
throw  some  light  upon  the  subsequent  clauses 
of  this  statute;  which  is,  that  as  the  L^isla- 
ture,  in  so  many  words,  recognizes  these  alien* 
ations  as  individual  sales,  they  very  properly 
considered  the  balance  due  thereon  as  private 
debts;  and,  as  no  confiscation  of  private  debts 
could  be  implied  from  the  enacting  clauses  of 
the  act,  so  no  express  reservation  of  such  bal- 
ances vras  deemed  necessary.  The  subsequent 
exceptions  in  favor  of  balances  due  on  manor- 
ial lands,  therefore,  I  consider  as  intended  only 
to  guard  against  an  extension  of  the  words  ot 
the  law  to  such  individual  contracts.  The 
nine-tenths  of  the  soil,  and  the  balances  of 
purchase  money  due  on  such  parts  as  had 
passed  to  individuals,  they  considered  as  the 
property  of  the  body  politic,  and  appropriated 
it  as  such  to  the  state.  The  one-tenth  set  apart 
for  the  proprietaries,  they  propose  to  put  on 
the  same  footing  with  their  individual  interests, 
properly  so  called,  and  with  it,  to  reserve  to 
them  the  balances  due  on  the  lands  appropriated 
to  themselves.  These  are  fair  and  consistent 
inferences,  if  not  positive  enactments;  but  it 
would  be  much  more  consistent  with  the  posi- 
tive enactments,  to  hold  that  all  the  balances 
due  on  the  lands  circumscribed  on  the  manorial 
lines  were  still  at  the  disposition  of  the  I^is- 
lature,  than  that  they  meant  to  'confer  ['Slfr 
on  the  Penns  more  than  they  have  declared,  or 
made  discriminations  among  the  citizens  at 
large,  which  no  reason  or  policy  could  justify.. 

Upon  the  questions  that  have  been  rais^ 
upon  the  operation  of  the  law.  commonly 
called  the  seven  years  law,  or  the  law  of  1705 
(though  of  much  greater  antiquity),  it  may  be 
proper  to  make  a  few  remarks. 

I  cannot  see  a  reason  why  this  law  should 
have  been  supposed  obsolete,  more  especially 
with  reference  to  the  early  day  in  wnich  it 
must  have  acted  upon  the  interests  of  the  part 
ties  in  this  cause.  On  the  contrary,  it  appears 
to  have  been  a  favorite  law  of  the  colony,  for 
we  find  it  enacted  and  re-enacted,  in  opposition 
to  reiterated  appeals  by  the  King  in  council,  as 
will  be  seen  by  reference  to  Carey  and  Bioren's 
edition  of  the  laws.  In  the  same  work,  we 
find  it  printed  under  sanction  of  the  legisla- 
lature,  and  republished  under  the  same  author- 
ity, as  lately  as  1810.  Indeed,  upon  reference 
to  the  concessions  which  composed  the  funda- 
mental laws  of  the  colony,  we  find  the  very 
law  in  its  present  terms;  and  are  led  to  the  con- 
clusion that  its  constitutional  character  gave  it 
a  peculiar  sanctity  in  the  qres  of  the  common- 
wealth. Another  consequence,  also,  results  from 
its  very  early  enactment;  which  is,  that,  con- 
trary to  a  ground  taken  in  argument,  it  must 
be  construed  as  having  a  prospective  ieffeet, 
since  it  was  adopted  at  a  time  when  there 
could  not  have  existed  a  case  for  it  to  govern, 
if  solely  retrospective.  Of  this  law  it  has  beeii 
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remarked,  tiiat  for  116  years  it  does  not  appear 
890*]  that  a  cause  'has  been  won  or  lost  on 
the  basis  of  it.  And  had  the  decisions  of  the 
state  courts,  prior  to  the  revolution,  been  pre- 
served, the  obaervation  would  have  had  its  in- 
fluence. But  in  the  absence  of  reports  of  such 
adjudications,  there  cannot  exist  such  satisfac- 
tory evidence  on  the  subject  as  to  sustain  the 
fact.  One  thing  is  very  certaip,  that  some 
beneficial  influenee  must  have  been  felt  from 
its  existence,  or  it  would  not  lutve  been  bo  often 
or  so  pertinaciously  insisted  on  by  the  colon- 
ists. If  it  covered  their  estates  in  no  other  way 
than  by  preventing  suits,  its  great  purposes 
were  answered;  and  its  sovereign  iniluence,  in 
this  respect,  may  well  be  inferred,  from  the  as- 
sumed nonexistence  of  decisions  at  law.  It 
preserved  health,  if  it  did  not  cure  disease.  At 
present,  it  is  unquestionably  repealed  1^  the 
act  of  1786,  for  the  two  acts  cannot  stand  to- 
gether. The  latter  act  extends  the  limitation 
of  suits  to  twenty-one  years ;  but  if  the  limita- 
tion of  seven  years  would  produce  the  same 
effect,'  then  would  the  prior  law  repeal  the  lat- 
ter, or  render  it  a  mere  nullity.  And  this  ac- 
counts for  its  not  having  been  heard  of  for  the 
last  forty  years,  which  may  be  called  the 
period  of  reported  causes.  Its  repeal,  how- 
ever, at  that  time,  has  no  influence  upon  the 
previous  effect  upon  the  rights  of  these  parties. 

It  has  been  remarked  of  this  law,  as  incon- 
testable, that  it  could  not  convert  an  equitable 
into  a  l^al  estate.  But  this  doctrine  appears 
to  me  to  do  more  than  render  the  law  obsolete ; 
it  renders  it  a  mere  nullity  in  its  origin.  What 
is  gained  by  an  estate's  continuing  an  equitable 
Sai*}  estate?  From  *its  inhennt  strraigth, 
unaided  by  the  law,  if  accompanied  with  con- 
tinued possession,  it  would  continue  a  good 
equitable  estate ;  and  why  should  not  the  com- 
prehensive words,  "shall  forever  give  an  un- 
questionable title  against  all,"  be  construed  into 
a  transmutation  from  an  equitable  into  a  legal 
title!  How  can  any  but  a  good  legal  title  be 
duiominated  an  unquestionable  title!  and 
wl^  should  not  all  comprise  legal  as  well  as 
equitable  claimants  T  The  opinion  below  sup- 
poses the  signification  of  those  terms  to  be  cir- 
cumscribed by  the  words  "during  the  estate." 
But  from  this  I  must  dissent,  since  these  words 
do  not  necessarily  convey  that  meaning,  and 
fare  more  properly  applied  to  the  distinction  of 
estates  into  terms  for  years,  estates  for  life,  es- 
tates to  be  fecr  in  tail,  etc;  all  which  nu^  be 
either  If^al  or  equitable.  Neither  ean  I  ac- 
quiesce in  that  part  of  the  opinion  which  con- 
siders a  discbarge  from  the  purchase  money  of 
the  land  as  a  necessary  consequence  of  giv- 
ing effect  to  the  seven  years  law,  as  against 
the  plaintiffs  below  in  this  cause;  for  the  lien 
nri^'ht  continue,  though  a  legal  and  absolute 
estate  be  vested  in  the  defendants  below. 
And,  to  prevent  the  operation  of  this  law  in 
favor  of  the  possession,  lest  the  claim  for  the 
purchase  money  should  incidentally  be  barred, 
appears  to  be  inverting  the  order  of  things; 
for,  by  the  acts  limiting  suits  on  contracts, 
the  »uits  for  the  purchase  money  might  by 
possibility  be  barred;  while  the  remedy  to  re- 
cover the  land  was  still  in  full  force,  being 
of  longer  duration.  The  superior  purpose  of 
quieting  estates  of  freehold,  also  would,  under 
t2S*1  that  *doetriiUb  be  ctmtroUed  bj^  the 


inferior  one  of  mtanAag  wm  eontrmcta,  or 
implied  covenants.  While  the  most  ordinaiy 
means  of  adjusting  contracts  for  the  sale  of 
lands  on  credit  remained  in  practice,  there 
could  be  no  danger,  in  giving  credit  on  sales, 
of  losing  both  'land  and  money,  as  the  court 
supposes.  But  if  that  consequence  did  follow, 
non  constat,  but  that  the  public  interest,  ss 
well  as  private  tranquillity,  might  have  bea 
promoted  it. 

To  me  it  appears,  that  this  seven  yean  law 
has  had  a  sovereign  infiuence  over  the  ri^ts  ci 
property  in  that  state.  I  have  no  doubt  wat  it 
IS  under  its  influence  the  doctrine  has  grows 
tip,  that  a  possessor  of  the  soil  need  not  pro- 
duce a  patent  to  protect  his  freehold;  as  well 
as  the  doctrine,  that  those  words  which,  on  the 
face  of  the  warrant,  would  seem  a  condition, 
shall  not  be  held  to  produce  more  than  a  «o&- 
tract  and  a  lien. 

But  if  this  seven  years  law  did  not  quiet  the 
possession  of  the  defendants  below,  I  confeu  I 
am  at  a  loss  to  understand  the  principle  upon 
which  that  effect  is  denied  to  the  limitaticm  act 
of  17S5.  Was  their  estate  void  or  voidable, 
legal  or  equitable  T  In  every  point  of  view,  the 
law  appears  to  me  to  operate  in  their  favor. 

The  opinion  below  is  thus  expressed:  "Poa- 
session,  to  create  a  bar      length  of  time,  most 
be  adverse,  which  it  cannot  be,  if  the  da- 
fendant's  entry  was   under  a  title  derived 
from  the  plaintiffs."  That  a  possession,  to  ana- 
tain  a  bar  under  the  act,  must  be  adverse,  is  na- 
questionable.  But  when  the  court  comes,  in  the 
next  number  of  the  -  "period,  to  ex-  [*SSS 
plain  what  is  meant  by  an  adverse  possessicm, 
we  find  the  doctrine  asserted,  that  a  poasessioa 
cannot  be  held  adverse  to  the  title  of  him  frou  i 
whom  it  is  derived.  This  doctrine  I  hold  to  be 
altogether  untenable ;  and  this  sentence  alone,  : 
though  every  other  idea  be  put  out  of  the  caae, 
would,  in  my  view  of  the  subject,  entitle  the 
plaintiffs  here  to  a  reversal  of  the  judgmoit.  | 
The  title  acquired  by  a  vendee  is  most  peeul-  i 
iarly  adverse  to  that  of  him  from  whcnn  he  I 
purchases. 

But  under  what  view  of  the  subject  could 
these  plaintiffs  be  held  mm  tenants  at  will  to 
the  parties  plaintiffs  below  t  or  their  poeseaaioa 
any  other  than  an  adverse  possession  T  Th^ 
did  not  hold  as  the  agents  or  rej^resentatives  of 
those  through  whom  they  derived  the  title. 
From  the  time  of  entering  into  possession,  Uiey 
held  in  virtue  of  the  estate  in  themselves,  and 
not  that  of  any  other.  If  the  idea  is,  that  the 
proprietaries  might  at  any  time  have  entered 
upon  them,  and  in  that  sense,  the  estate  wm* 
held  at  their  will,  the  answer  is,  tiiat  is  one  o( 
the  very  cases  .that  the  act  of  limitatiiai  pro- 
vides against;  for  it  takes  away  that  Tolitim  im 
the  proprietary,  unless  the  .entry  be  made  in 
twenty-one  years.  But  the  fact  was  not  so; 
these  tenants  did  not  hold  at  the  will  of  the 
proprietaries,  for  all  those  who  acquired  under 
the  common  terms  were  taken  under  the  care 
of  the  law,  and  we  find  act  upon  act  to  regu- 
late the  proceedings  of  the  proprietary  towards 
them.  The  right  to  turn  them  out  by  tho 
shoulders  never  existed  in  the  proprietaiy;  he 
must  have  resorted  to  his  entry,  or  suit,  to  re- 
cover possessioi;  they  were  *consid-  (*SS-4 
ered  as  holding  a  freehold,  and  the  law  did  not 
entitle  him  to  nrame  poHMsioD  arbitrarily.  It 
^  Wheat.  ». 
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the  doctrine  of  that  state,  that  his  rights 
««n  ratrieted  to  the  pumeiit  of  the  poruase 
moB^  mud  quit-rents,  at  least  until  he  tendered 
a  Tetan  of  advances  and  improTements.  It 
cannot  be  imagined  that  the  reservation  of 
quit-rents  converted  the  purchasers  into  tenants 
at  will;  neither  principle  nor  authority  would 
sanction  the  idea.  Nor  can  I  perceive  any- 
thing either  in  the  legal  relations  or  contracts 
nt  theae  parties  that  could  sustain  the  doctrine 
that  the  posaeasion  of  the  defendants  waa  per> 
Busaive,  and  identified  with  that  of  the  pro* 
prietary.  A  tenancy  at  will  must  be  the  re- 
sult oi  contract,  express  or  implied;  but  a  free- 
hoid,  granted  on  condition,  is  not  converted  by 
forfeiture  into  a  tenancy  at  will.  Yet,  had  it 
been  otherwise,  surely  lapse  of  time,  general 
aeqnieacence,  uid  received  opinion,  ought  to 
be  odd  to  produce  the  same  consequences  as  to 
the  tenure  of  property  in  this  Stat^  which  were 
produced  by  the  same  causes  in  Eiurland  upon 
the  tenure  by  copy  of  court-roll. .  That  which 
WM  in  its  origin  nothing  but  a  tenure  at  will, 
retains  now  nothing  of  its  origin  but  the  for- 
mula which  attests  its  history. 

To  conclude,  let  the  estate  of  these  defend- 
anta  below  be  considered  as  either  void  or  void- 
able, and  I  see  not  how  the  act  of  limitations  is 
to  be  caenped  by  their  antagonist.  If  voidable, 
ca  failure  to  pay  the  purchase  mmiey,  the  en- 
try is  expressly  taken  away  by  that  statute; 
and  if  void,  they  cannot  be  reduced  lower  than 
ISB*]  to  the  grade  *of  tenants  by.  sufferance, 
with  regard  to  whom  entry  and  suit  was  just 
as  indispensable,  as  with  regard  to  any  other 
tamtre.  (Co.  Lit.  67.)  In  the  apjplication  of 
the  doctrines  on  the  statute  of  limitatitms,  the 
inddnts  to  the  two  tenures  ought  not  to  be 
flonfomxded. 
JndgBOit  affirmed. 


(Devtofc   Oonditifui  Precedent  or  SobsequentO 
BOBERI  J.  TAtLOB,  et  aL,  Appellants, 

T. 

JOHN  THOMPSON  MASON,  Respondent. 

K.  B.,  belnjF  telsed  of  lands  In  Marrland,  made 
time  lastramcnU  of  writing,  each  purporting  to 
b*  Us  wllL  Tbe  first  dated  In  1789,  gave  bis 
whole  csUte  to  his  nepbew,  J.  T.  U.,  after  certain 
peeonlaiT  lecadea  to  bis  other  nephews  and  nieces. 
In  tbe  second  will,  dated  in  18O0.  tbe  testator  gave 
~        dnrlns  his  life; 


hk  whole  real  estate  to  J.  T.  If. 


and  after  his  death,  to  his  eldest  son.  A.,  In  tall,  oA 
condition  of  his  cbanglQK  his  name  to  A.  Barnes, 
with  remainder  to  the  nelrs  of  his  nephew,  J.  T.  M., 
lawfully  begotten,  forever,  on  their  changliig  their 
surnames  to  Barnes. 

The  third  will,  which  was  executed  after  the 
others,  and  probablv  In  1803,  after  some  small  be> 
queats,  proceeded  thus:    "I  give  tbe  whole  of  my 

f roperty,  after  eomplrlnff  with  that  I  have  men- 
loned,  to  the  male  nelts  ot  my  nepbew,  J.  T.  M.. 
lawfully  begotten,  forever,  agreeably  to  tbe  law 
of  England,  which  was  the  law  of  our  state  before 
the  revolution,  that  Is,  the  oldest  male  beir  to  take 
all.  on  tbe  following  terms ;  That  the  name  of  tbe 
one  that  may  have  the  right,  at  tbe  age  of  twenty- 
one,  with  bis  consent,  be  chaDged  to  A.  Barnes,  by 
an  act  of  public  authority  of  tbe  State,  without 
any  name  added,  together  with  hli  taking  an  oath, 
before  he  has  *possesBlon.  before  a  magte-  [*SM 
trate  of  8t  Mary's  county,  and  have  It  recorded  In 
the  ofQce  of  the  elerk  of  the  county,  that  he  will 
not  make  any  change,  during  bis  life,  In  this  my 
will,  relative  to  my  real  property.  And  on  bts  re* 
fusing  to  comply  with  the  above-mentioned  terms, 
to  the  next  male  heir,  on  tbe  above-meDtioned 
terms;  and  so  on,  to  all  tbe  male  heirs  of  my 
nephew,  J.  T.  M.,  as  may  be,  on  the  same  terms ; 
and  all  of  them  refusing  to  comply.  Id  a  reasonable 
time  after  they  have  arrived  at  the  age  of  twenty- 
one,  say,  not  exceeding  twelve  months,  if  in  that 
time  It  can  be  done,  so  that  no  act  of  Intention 
to  defeat  ray  will  sball  be  allowed  of;  and  on  their 
refoslug  to  comply  with  the  terms  above  mentioned. 
If  any  such  person  may  be,  then  to  the  son  ot  my 
late  nephew,  J.  T.  M.,  named  A.  T.  M.,  on  the 
above-mentioned  terms :  and  on  bis  refusal,  to  his 
brother,  J.  T.  H. ;  ana  on  hla  refusing  to  comply 
with  tbe  above-mentioned  terms,  to  the  helre  male 
of  my  nephew,  A.  B.  T.  M.,  lawfully  begotten,  on 
the  above-mentioned  terms;  and  on  their  refusal, 
to  tbe  male  heirs  of  my  nelee,  Hrs.  C,  lawfully  be> 
gotten,  on  their  complying  with  the  above-men- 
tioned terms ;  and  on  uielr  refusal,  to  tbe  daughter 
of  my  nephew,  J.  T.  M.,  named  Mary,  so  on  to  any 
daughter  he  may  have  or  baa."  Tbe  testator  then 
appolDta  J.  T.  M.  his  sole  executor,  with  a  salary  ot 
11,600  per  annum,  for  his  life,  and  adds  "and  my 
will  Is,  that  he  sball  keep  the  whole  of  my  property 
Id  his  possession,  during  his  life."    He  then  em- 

Sowers  bis  executor  to  manage  tbe  estate  at  his 
Iscretlon,  to  employ  agents,  and  to  pay  them  such 
salaries  as  be  Shall  think  proper :  to  repair  the 
houses,  and  to  build  others,  as  he  may  think  neces- 
sary ;  to  reside  at  his  plantations,  and  to  use  their 
produce  tor  bis  support;  and  adds,  "after  which, 
to  be  the  property  of  tbe  person  that  may  have  a 
right  to  It,  as  above  mentfoned." 

Held,  that  tbe  conditions,  annexed  to  the  es* 
tate  devised  to  the  oldest  male  belr  ot  J.  T.  M., 
were  snbsequent  and  not  precedent,  and  that,  con- 
sequently, the  contingency  on  which  the  devise  was 
to  take  effect,  was  not  too  remote,  the  estate  vest- 
ing on  the  death  of  J.  T.  M. ;  to  be  devested,  on 
the  non-performance  of  tbe  condition. 

Jiunre,  Whether  J.  T.  M.  took  an  estate  tall, 
[usre.  Whether  the  last  will  revoked  tbooo 
ch  preceded  It. 

APPEAL  fnHu  the  Circuit  Court  of  Mary- 
land. 

The  bill  in  this  cause  was  filed  in  behalf  o^ 


KOTB. — Conditions  in  Wills,  etc. 

No  precise  form  of  words  is  necessary  to  create 
coDditfoQs  in  wilts ;  any  expressions  disclosing  the 
intra tloD  will  have  that  effect. 

Conditions  are  either  precedent  or  subsequent; 
la  other  words,  either  tbe  performance  of  them  is 
mde  to  precede  the  vesting  of  an  estate,  or  the 
soB-perfonDance  to  determine  an  estate  anteced- 
estly  vested.  1  Jarman  on  Wills,  2d  Am.  ed.  671, 
■srg;  p.  796.  . 

It  ts  a  well-establlBhed  rule  of  construction  ot 
wUls.  that  no  form  of  words  will  constitute  a  con- 
dition precedent,  when  the  intentions  of  the  testa- 
tor, to  be  collected  from  every  part  of  the  will, 
clearly  indicate  a  different  purpose.  Stark  v. 
Smiley.  25  Ue.  201 ;  Aeherly  v.  Vernon,  Wills.  153  ; 
Hsnrey  v.  Aston.  1  Atk.  361 ;  Welles  v.  Smith.  2 
Edw.Ch.78;  Campbell  V.  McDonald,  10  Watts.  179. 

Condltioos  precedent  are  such  as  must  happen  or 
be  performed  before  the  estate  can  Vest  or  be  en- 
Urnd;  tbey  admit  of  no  latitude;  they  mast  be 
strktly,  literally,  and  punctually  performed.  Van 
Hoiac  r.  Dorranee,  2  Dall.  817,  per  Patterson,  J. 

When>  an  act  la  previous  to  any  estate,  and  that 
•  Ii.  ed. 


act  consists  of  several  particulars,  every  particular 
must  be  performed  before  tbe  estate  can  vest  or 
take  effect;  and  this  has  been  so  strongly  adbei-ed 
to,  that  even  where  the  condition  has  become  im- 
possible, no  estate  or  interest  shall  grow  thereon. 
Co.  Litt.  206,  aj  1  Atk.  376 :  Moakley  v.  Rim,  19 
John.  71,  72;  Taylor  v.  BuUen,  6  Cow.  6277 

A  devisee  cannot  avail  himself  of  the  Invalidity 
of  a  condition  precedent  In  a  devise.  Taylor  v. 
Mason,  supra,  860,  per  Marshall,  C.  J. 

Where  one  takes  an  estate  witb  power  to  seTl, 
depending  on  a  contingency,  the  happening  ot  tbe 
contingency  Is  a  condition  precedent  to  bis  right  to 
sell.  A  deed  made  by  him  before  is  void.  Mlnot 
T.  Prescott,  14  Mass.  496. 

A  devise  of  land  "for  the  purpose  ot  building  a 
school-house,  for  the  use  of  a  school,  provided  It 
be  built"  on  a  certain  site.  Is  a  condition  sobse- 
quent.    Hayden  v.  Stougfaton,  6  Pick.  628. 

So  of  a  devise  to  a  town,  to  use  and  Improve 
forever,  and  not  to  be  sold,  but  rented  out,  and 
tbe  rents  applied  to  tbe  ministry  of  tbe  town. 
Brigham  v.  Sbattock,  10  Pick.  806. 

Where  there  la  a  general  devise  In  words  Unpor^ 
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S27*]  *one  of  the  co-heirs  of  Richard  Barnes, 
deceased,  and  her  children;  and  claims  on  ac- 
count of  the  proflts  of  his  estate,  from  the  de- 
fendant, J.  T.  M.,  also  a  co-heir,  who  claims 
and  holds  possession  of  the  estate,  under  the 
will  of  the  said  Richard. 

Three  instruments  of  writing,  purporting  to 
be  the  will  of  the  testator,  all  of  uiem  properly 
authenticated,  were  exhihited  in  the  record. 
The  first,  dated  on  the  31st  da;  of  October,  in 
the  year  1789,  gives  his  whole  estate,  after  pe- 
cuniary legacies  to  his  other  nephews  and 
niece,  to  the  defendant,  J.  T.  M. 

In  the  second  wiH,  which  is  dated  the  16th 
day  of  July,  1800,  the  testator  gives  his  whole 
real  estate  to  J.  T.  M.  during  his  life,  and  after 
his  death  to  his  eldest  son,  Abraham,  in  tail,  on 
condition  of  his  changing  his  name  to  Abra- 
ham Barnes,  with  remainder  to  the  heirs  of  his 
nephew,  J.  T.  M.,  lawfully  begotten,  forever, 
on  their  changing  their  surname  to  Barnes. 

The  third  will  is  without  date,  but  is  proved, 
by  its  contents,  to  have  been  executed  after  the 
others,  probably  in  the  year  1803.  After  some 
small  bequests,  the  testator  says:  "I  give  the 
whole  of  my  property,  after  complying  with 
what  I  have  mentioned,  to  the  male  heirs  of  my 
ijephew,  J.  T.  M.,  lawfully  begotten,  forever, 
agreeable  to  the  law  of  England,  which  was  the 
law  of  our  state  before  the  revolution,  that  is, 
the  oldest  male  heir  to  take  all,  on  the  follow- 
ing terms :  That  the  name  of  the  one  that  may 
have  the  right,  at  the  age  of  twenty-one, 
with  his  consent,  be  changeu  to  Abraham 
sas*]  *Bames,  by  an  act  of  public  authority 
of  the  state,  without  any  name  added;  together 
with  his  taking  an  oath,  before  he  has  posses- 
sion, before  a  magistrate  of  Saint  Mary's  coun- 
ty, and  have  it  recorded  in  the  office  of  the 
clerk  of  the  county,  that  he  will  not  make  any 
change  during  his  life  in  this  my  will,  relative 
to  my  real  property.  And  on  his  refusing  to 
cranply  with  the  above-mentioned  terms,  to  the 
next  male  heir  on  the  above  mentioned  terms; 
and  BO  on,  to  all  the  male  heirs  of  my  nephew, 
J.  T.  M.,  as  may  be,  on  the  above  terms ;  and  all 
ot  them  refusing  to  comply,  in  a  reasonable 
time  after  they  have  arrived  at  the  age  of 
twenty-one,  say  not  exceeding  twelve  months, 
if  in  that  time  it  can  be  done,  so  that  no  act  of 


intention  to  defeat  my  will  shall  be  allowed 
of;  and  of  their  refusing  to  comply  with  the 
terms  'above  mentioned,  if  any  such  person 
may  be,  then  to  the  son  of  my  late  nephew, 
J.  T.  M.,  named  A.  T.  M.,  on  the  above-men- 
tioned terms;  and  on  his  refusal,  to  his  brother* 
J.  T.  M.;  and  on  his  refusing  to  comply  with 
the  above-mentioned  terms,  to  the  heirs  male 
of  my  nephew,  A.  B.  T.  M.,  lawfully  b^otten, 
on  the  above  mentioned  terms;  and  on  their 
refusal,  to  the  male  heirs  of  my  neice,  Mrs. 
Chichester,  lawfully  begotten,  on  their  comply- 
ing with  the  above-mentioned  terms;  and  their 
refusal,  to  the  daughter  of  my  nephew,  J.  T. 
M.,  named  Mary;  so  on,  to  any  daughter  he 
may  have,  or  has.'*  The  testator  then  appoints 
J.  T.  M.  his  sole  executor,  with  a  sa^y  of 
sixteen  hundred  dollars  per  year  for  his  life; 
and  adds,  "and  that  my  will  is,  that  he  shall 
keep  the  whole  of  my  property  "in  his  [*329 
possession  during  his  life."  The  testator  then 
empowers  hie^executor  to  man;"^e  the  estate  at 
his  discretion,  to  employ  agents,  and  to  pay 
them  such  salaries  as  he  shall  think  proper; 
to  repair  the  houses,  and  to  build  others,  as 
he  may  think  necessary;  to  reside  at  his  plan- 
tations, and  to  use  their  produce  for  his  sup- 
port; and  adds,  "after  which,  to  be  the  proj>- 
erty  of  the  person  that  may  have  a  right  to  it, 
as  above  mentioned."  The  testator  also  re- 
quires his  executor  to  take  an  oath,  "that  he 
will  justly  account  for  the  property  tliat  he  may 
have  the  power  of." 

Richard  Barnes  died  in  April,  1804,  and  J. 
T.  M.  proved  three  several  paper  writings,  aa 
his  l^i^t  will,  and  qualified  as  his  executor.  The 
testetor  had  one  brother,  who  died  in  his  life- 
time without  issue,  and  one  sister,  who  inter- 
married with  Thompson  Mason,  and  died  also 
in  the  life-time  of  the  testator,  leaving  three 
sons,  H.  T.  M.,  A,  B.  T.  M.,  and  J.  T.  M., 
and  one  daughter,  A.  T.  M.,  one  of  the  com- 
plainants, who  intermarried  with  B.  W.  Chi- 
chester. The  righte  of  the  said  A.  T.  Chiches- 
ter are  conveyed,  by  deed,  to  trustees,  for  the 
benefit  of  herself  and  children.  J.  T.  M.  had 
no  son  iiving  at  the  death  of  the  testator,  but 
has  two  after-born  sons,  who  are  now  alive. 

The  Circuit  Court  dismissed  the  bill,  and 
the  cause  was  brought  by  appeal  to  this  court. 


log  a  present  Interest,  In  a  will  maklne  no  other 
diaposltiOD  of  the  property,  on  a  condition  that 
mar  be  performed  at  any  time,  the  conilltlon  is 
subsequent.    Flnley  v.  King.  3  Pet.  376. 

Where  a  testator  devises  his  estate  to  his  wife 
"to  hold  the  same  to  her  and  her  heirs  forever,  on 
condition,  however,  that  roy  said  wife  shall  sup- 
port and  maintain  In  a  comfortable  and  suitable 
manner  my  aged  and  Inflrra  mother,  should  my 
mother  survive  me,"  the  devise  is  upon  a  condition 
subsequent,  and  the  estate  Is  subject  to  forfeiture 
for  neglect  of  performance.  Marwlck  v.  Andrews, 
25  Me.  625. 

The  devisee  becomes  entitled  to  enter  upon  and 
enjoy  the  estate  until  forfeited;  and  no  one  can 
tafce  advantage  of  a  breach  of  such  condition,  and 
make  an  entry  to  create  a  forfeiture  of  the  estate, 
but  an  heir  at  law  of  the  devisor.  lb. 

Where  a  devise  of  real  estate  la  made  on  a  con- 
dition subsequent,  and,  after  the  devisee  iKComes 
lawfully  seized,  a  breach  of  the  condition  happens, 
the  estate  thereby  passes  to  the  residuary  devisee, 
and  not  the  heirs  at  law.  And  on  the  death  of  the 
realduary  devisee  before  condition  broken,  the  es- 
tate passes  to  his  heirs.  Hayden  V.  Stoiiehton.  5 
Pick.  628:  Brieham  Shattuck,  10  Pick.  306; 
Clapp  T.  Stougbton,  10  Pick.  46S. 

The  testator  devised  a  farm  to  his  son  In  fee, 
imon  coiulltlon  that  the  son  should  support  the 
101 


testator's  daughters.  Held,  that  the  condition  at- 
tached to  the  estate,  and  that  a  breach  would 
work  a  forfeiture,  and  vest  the  title  in  the  testa- 
tor's heirs.    Hogeboom  v.  Hall,  24  Wend.  14C.  , 

Conditions  precedent  and  subsequent  differ  con- 
siderably in  regard  to  the  effect  of  events  render- 
ing the  performance'  of  them  Impracticable.  :e 
Story,  Eq.  Jur.  s.  V^OG ;  1  Jarman  on  Wilis,  2  Am. 
ed.  677.  marg.  p.  805. 

It  is  clear,  that  where  a  coodltlon  precedent  lie- 
comes  Impossible  to  be  performed,  even  tbougti 
there  be  no  default  or  laches  on  the  part  of  tn« 
devisee  himself,  the  devise  falla  lb. ;  Rounded  v. 
Cuner.  2  Bro.  C.  C.  67;  B.  C.  1  Wils.  159;  Bertie 
V.  Falkland.  3  Ch.  Cas.  1^29 :  2.  Vern,  340 ;  1  Bq. 
Ca,  Abr.  110,  pi.  10;  Wells  v.  Smith,  2  Edw.  78; 
4  Kent  6th  ed.  125. 

On  the  other  hand.  It  is  clear,  that  If  perform- 
ance of  a  condition  auhseqnent  be  rendered  Impos- 
sible, the  estate  to  which  It  Is  annexed  becomes. 
by  that  event,  absolute.  Thomas  v.  Howell.  1 
Salk.  170 :  Laughter's  case,  B  Rep.  22 ;  2  P.  Vfxa-i, 
626;  2  Story,  Eq.  Jur,  s.  1304,  et  seq. ;  4  Kent. 
7th  ed.  124  to  127:  McLachlan  v.  McfJichlan.  II 
Paige,  S34 :  Merrill  v.  Emory,  10  Pick.  507 ; 
Hughes  V.  Edward,  post,  480. 

It  is  far  from  clear,  however,  that  this  principle 
applies  even  to  conditions  subsequent.  If  the  prop- 
erty be  given  ever  on  non-nertormance,    l  Jarm. 
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The  appellant*  made  the  following  pointa  in 
this  court: 

1.  That  the  third  will,  whether  ita  disposi- 
SSO*]  tion  *be  valid  or  not  revokes  the  other 
two,  since  it  expresses  a  clear  intention  on  the 
pmrt  of  the  testator,  to  dispose  difTerently  of 
the  whole  estate. 

2.  That  it  gives  no  estate  for  life  or  yearn, 
absolute  or  in  trust,  to  John  Thompson  Mason, 
the  respondent,  but  merely  the  custody  and 
care  of  the  pitnwrty,  during  bis  life,  as  agent 
or  curator,  with  a  salary  for  his  services. 

3.  That  no  estate,  for  life  or  years,  can  be 
raised  for  him  by  implication,  because  the 
original  estate  did  not  move  from  him,  and 
never  was  in  him. 

4.  Conse<]uently,  tbat  he  has  no  estate  of 
freehold,  with  which  a  subsequent  limitation  in 
fee  oould  unite,  so  as  to  create  a  fee  in  him, 
under  the  rule  in  Shellcy^a  case. 

5.  That  if  be  takes  a  life  estate,  it  is  mere- 
ly fiduciary,  and  not  beneficial,  for  whicb 
reason  it  could  not  unite  with  a  limitation 
over  in  fee,  if  there  were  one,  so  as  to  give 
him  a  fee  under  the  rule. 

6.  That  the  words  in  this  will,  "the  male 
beir  of  my  nephew,  John  Thompson  Mason, 
lawfully  begotten,  forever,"  as  explained  and 
modified  by  the  subsequent  expressions,  dedg- 
aate  the  "male  heir  of  the  body  of  J.  T. 
Ibsoii,"  as  the  person  who  is  to  take  the 
estate,  and  thus  operate  aa  a  "descriptio 
persoAir,"  and  not  as  a  "limitation."  Conse- 
quently, tbat  they  do  not  create  such  an  estate 
of  inheritance,  as  is  capable  of  uniting  with  a 
life  estate,  under  the  rule;  but  must  operate, 
if  at  all,  as  a  devise,  per  se,  of  an  estate 
SSI*]  *in  possession  or  remainder,  or  as  aa 
executory  devise. 

7.  Tbat  this  disposition  cannot  operate  as 
the  devise  of  an  estate  in  possession,  for  want 
of  some  person,  in  existence  at  the  testator's 
death,  who  could  then  take:  1st.  Because  the 
person  designated,  was  to  be  "the  heir"  of  John 
Thompson  Mason,  who  was  then  alive,  and 
nemo  est  bores  viventis.  2d.  Because,  as  he 
bad  then  no  issue  male,  or  heir  male  of  his 
body,  there  was  no  person  who  answered  the 
descriptioai  taken  in  its  largest  and  most  gen- 
eral sense. 


8.  That  the  disposition  In  question  cannot 
operate  a*  a  r«nainder,- vested  or  contingent, 
because  there  was  no  preceding  estate  to  Buv- 
port  it ;  none  having  oeen  dlrectlj  givm  to 
John  Thompson  Mason  by  the  will,  or  being 
raised  for  him  by  implication. 

9.  That,  admitting  John  Thompson  Mason 
to  have  a  life  estate  under  the  will,  which 
might  support  a  remainder,  this  disposition 
cannot  operate  as  a  vested  remainder,  because, 
at  the  testator's  death,  there  was  no  person 
in  existence  who  answered  the  description ;  nor 
as  a  contingent  remainder,  because  it  depend- 
ed on  two  distinct  and  successive  con- 
tingencies: 1st.  That  John  T.  Mason  should 
have  a  son.  2d.  That  this  son  should  live  to 
the  age  of  twenty-one  years,  then  assume  the 
name  of  Abraham  Barnes,  by  legislative  au- 
thority, and  take  the  oath  prescribed  by  the 
will,  which  is  a  possibility  too  remote. 

10.  Tbat  this  disposition  cannot  be  support- 
ed as  an  executory  devise,  because  it  was  to 
take  'effect  on  two  remote  and  con-  [*332 
tingent  events:  1st.  That  the  eldest  son  of 
John  T.  Mason  should  voluntarily,  and  after 
he  attained  the  age  of  twenty-one  years, 
change  his  name  to  that  of  Abraham  Barnes, 
through  the  operation  of  a  legislative  enact- 
ment; and,  2d.  That  he  should  take  an  oath, 
as  prescribed  by  the  will;  which  events,  if  they 
took  place  at  all,  mi^t  not  happen  within  the 
life-time  of  John  Thompson  Mason,  and 
twenty-one  years  and  nine  months  afterwards. 

The  cause  was  fully  argued,  upon  all  these 
points,  by  Mr.  Jones  and  Mr.  Harper  for  the 
appellants,  and  by  the  Attorney-General  and 
Mr.  Emmet  for  the  respondents;  but,  as  the 
questions  whether  an  estate  tail  vested  in  John 
Thompson  Mason,  and  whether  the  last  will 
revoked  those  which  preceded  it,  were  not  c<m- 
sidered  and  determined  by  the  court,  it  has 
not  been  thought  necessary  to  report  that  part 
of  the  argument. 

The  counsel  for  the  appellants  stated,  that 
as  to  whether  a  condition  be  precedent  or 
subsequent,  it  is  always  a  matter  of  construc- 
tion, depending  on  the  intention  of  the 
testator.  The  principle  is,  tbat  where  an  in- 
tention appears  to  create  an  estate  at  all 
events,  and  merely  to  annex  a  condition  to  it, 


«a  Wills.  2d  Am.  ed.  679,  marg.  p.  807  :  2  Atfc. 
16 ;  Peyton  v.  Bury,  2  P.  W.  628 ;  King  v.  Withers, 
1  Eq.  Ca.  Ab.  112.  pi.  10. 


an 


A  GoadlttoD,  In  view  of  the  common  law  Is  re- 
-irded  as  Impossible,  only  when  It  caonot,  by  any 
-lUaan  means,  Uke  effect  ftat  U  It  be  only  In  a 
hlch  deiree  ImiHobablet  and*  such  as  It  Is  beyond 
the  power  of  the  Obll^  to  effect.  It  Is  then  not 
deemed-  Impossible.    2^tor7,  Kq.  Jor.  a  13U6. 

1(  a  grant  la  made  on  a  condltlim  subsequent, 
aad  tbe  performance  becomes  Impossible  by  the 
act  of  tbe  crantor,  the  condition  Is  void,  unltea 
States  V.  Arredondo,  6  Pet.  691,  746;  Whitney  v. 
Spencer,  4  Cow.  39.  .  ,  ._  . 

Where.  In  the  event  of  tbe  testator's  lawful  heir 
■ot  being  found  within  a  year  after  bis  dereaee.  be 
devised  certain  lands  to  A,  "upon  condition  he 
•attnges  his  name  to  6."  A  did  not  change  bis 
aame  to  S,  within  the  year,  but  did  so  after  a 
flaal  decree  In  chancery,  which  gave  him  tbe  pos- 
ses^on  ot  tbe  proper^;  and  this  was  adjudged 
•oflMent    Da  Tie*  v.  Lowndes,  2  Scott,  67. 

Conditions  that  are  repugnant  to  tbe  estate  to 
whkh  tbey  are  annexed,  are  absolutely  void. 
Stockton  T.  Turner,  7  J.  J.  Harsh.  192 ;  Att'y-Gen'l 
▼.  Hall,  Jacobs  805;  TIbbetts  v.  Tlbbetts,  19  Ves. 
««:  1  Jarm.  on  Wills,  Sd  ed.  680,  marg,  9.  S09, 
SIO. 

4  lb  «d. 


A  power  ot  alienation  Is  necessarily  and  Insep* 
arably  incidental  to  an  estate  in  fee.  If,  there- 
fore, lands  be  devised  to  A  and  bis  heirs,  upon 
condition  that  be  shall  not  alien,  the  condition  Is 
void.  Co.  Lltt.  206,  b,  223.  a ;  Newkirk  v.  New- 
kirk,  2  Caines,  345 ;  Byng  v.  Lord  Stafford,  6  Bear. 
&5S;  McWilllama  v.  Nlsley,  2  Sera.  &  R.  613;  Hall 
T.  Tuft,  18  Pick.  445:  Scbemerhom  v.  Negus,  1 
Denio.  448 ;  Ware  v.  Cann,  10  Barn.  A  C.  433. 

A  condition  in  a  devise  of  land,  that  the  land 
shall  not  be  subject  to  conveyance  or  attachment. 
Is  void.  Blackatone  Bank  v.  Davis,  21  Pick.  42; 
Howley  V.  Northampton,  S  Mass.  3,  6. 

But  such  a  partial  restraint  on  tbe  disposing 
power  of  the  tenant  in  fee  may  Iw  Imposed,  as  that 
be  shall  not  alien  to  such  a  one,  or  to  the  beirs  o( 
Buch  a  one,  or  that  be  shall  not  alien  In  mortmain. 
Co.  Litt.  223,  a :  McWiUiams  v.  Nlsley,  2  Serg.  ft 
B.  513. 

A  condition  in  a  devise  for  life,  whereby  It  is  to 
be  devested  by  the  marriage  of  tbe  deylsee.  Is  void. 
Parsons  v.  wlnsiow,  6  Mass.  169. 

But  if  the  devise  be  given  over,  so  as  to  create 
an  interest  in  another  immediately  on  the  breach 
of  sucb  condition,  the  condition  Is  valid.  Parsons 
V.  Winstow,  6  Mass.  169,  178. 

Where  tbere  is  an  absolute  devise,  a  subsequent 
void  provision  will  not  defeat  IL  Martin  v.  Bal- 
lon, 18  Barb.  119. 
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which  it  may  be  defeated,  this  is  a  con- 
dition subsequent;  and  if  followed  by  a  limi- 
tation over,  m  case  the  condition  be  not  ful- 
fllled,  it  makes  a  conditional  limitation.  But 
if  the  intent  appear  to  be,  that  the  vesting  or 
S3S*]  creation  *of  the  ntate  shall  depend  on 
the  condition^  then  it  is  precedent.^  There 
could  be  no  dispute  as  to  general  principles, 
which  were  incontrovertibly  settled  by  all  the 
authorities.  The  only  question  was,  as  to  the 
application  of  them  to  the  particular  case. 
Tney  entered  into  a  critical  examination  of  the 
words  of  the  iast  will,  to  show  that  the  con- 
ditions annexed  to  the  estate  devised  to  the 
oldest  mate  heir  of  J.  T.  were  precedent 
and  not  subsequent. 

The  counsel  for  the  respondents  considered 
the  conditions  as  subsequent  and  not  prece- 
dent; or  rather,  they  considered  them  as  con- 
ditional limitations,  attached  to,  and  defeating, 
in  each  instance,  the  preceding  estate,  on  re- 
fusal to  perform  the  acts  required,  and  thus 
creating  a  new  estate  in  tail  male.  It  was 
said  to  be  laid  down  by  the  authorities,  that 
there  are  no  precise  technical  words  required 
in  a  deed  (a  fortiori  in  a  will)  to  make  a  stipu- 
lation a  condition  precedent  or  subsequent.* 
Neither  does  it  depend  on  the  circumstance 
whether  the  clause  was  placed  prior  or  pos- 
terior in  the  deed,  so  that  it  operated  as  a  pro- 
viso or  covenant;  for  the  same  words  have 
been  construed  to  operate  as  either  the  one  or 
the  other,  ai»!ord^  to  tlie  nature  of  the  trans- 
334*1  action.*  I^us,  *L(nrd  Eldon  sa;^,*  "I 
take  it  to  be  fully  settled  that  a  condition  is 
to  be  construed  to  be  precedent  or  subsequoit, 
as  the  intention  of  the  testator  may  require." 
And  Heath,  J.,  in  the  same  case,  adds,  "it  has 
been  truly  said,  that  there  are  no  technical 
words  by  wliich  a  condition  precedent  is  dis- 
tinguishable from  a  condition  subsequent;  but 
that  each  case  is  to  receive  its  own  peculiar 
construction,  according  to  the  intent  of  the 
devisor."  Now,  let  that  test  be  applied  to  the 
point  in  question.  It  is  clear  that  the  testator 
intended  the  estate  for  the  benefit  of  the  sons 
of  J.  T.  M.,  after  his  death,  and  successively 
for  the  heirs  male.  If  this  be  a  condition  prece- 
dent, as  is  contended  by  the  appellants,  and 
the  will  of  1789  be  entirely  revoked,  the  fee 
will  be  in  the  heirs-at-Iaw,  from  the  death  of 
J.  T.  M.,  till  the  condition  be  performed,  and 
the  rents,  issues  and  profits  belong  to  them. 
Suppose  the  first  heir  male  an  infant  of  tender 
years;  the  rents,  etc.,  do  not  go  to  his  main- 
tenance and  education,  nor  yet  accumulate  for 
his  benefit,  as  was  directed,  even  in  the  life- 
time of  his  father.  Let  him  die  under  twenty- 
two,  without  liaving  performed  the  condition, 
leaving  an  infant  son;  that  son  must  take  by 
Inheritance,  if  at  all,  and  not  b^  purchase. 
Can  he  take  by  inheritance  from  bis  father,  an 
estate  tail  that  never  vested  in  his  father  t 
But  suppose  he  can,  there  is  still  another  long 
enjoyment  of  the  estate  by  the  heirs-at-Iaw, 
for  their  own  benefit.  The  appellants  seek,  by 
835*]  making  this  a  condition  precedent,  *en- 


1.  — 2  Cruise  Dig.  8.  4.  6:  Cas.  temp.  Talb.  165; 
1  T.  E.  645;  2  Bos.  &  Pull.  295;  2  Vera.  620; 
Fearne  Coot.  Rem.  424,  425.  502 ;  Coll.  Jurld.  378. 

2.  — 1  Plowd.  28:  2  Vem.  660;  Cas.  temp.  Tail). 
164;  1  Burr.  38;  i  Burr.  1920. 

3.  — Hotham  v.  East  India  Co.  1  T.  B.  645. 

4.  — In  Planner  T.  Scudamore.  3  Bos.  *  Pull.  290. 
104 


tirel^  to  defeat  the  testator's  bounUful  In 
tentions  in  favor  of  J.  T.  M.'s  family;  for  the; 
say,  this  being  a  condition  precedent,  the  limi 
tation  cannot  take  effect  as  a  contingent  re 
mainder;  for  then  there  would  be  three  eon 
tingencies,  and  a  possibility  on  a  possibilit; 
necessary  to  its  vesting,  It  Is  clear,  then,  tha 
to  preserve  the  testator's  primary  or  genera 
intention,  or,  indeed,  any  part  of  his  intentioi 
towards  that  family,  the  terms  must  not  bi 
considered  as  a  condition  precedent.  In  a  will 
no  words  of  condition  are  too  strong  to  bent 
to  the  testator's  intention.  Thus,  "if  a  max 
devises  a  term  to  A,  and  that  if  his  wife  suf 
fers  the  devisee  to  enjoy  it  for  three  years 
she  shall  have  all  his  goods  as  executrix,  bat  ii 
she  disturbs  A,  then  he  makes  B  his  executor 
and  dies;  his  wife  is  executrix  presently;  foi 
though  in  grants,  the  estate  shall  not  vest  tii: 
the  condition  precedent  is  performed,  yet  it  if 
otherwise  in  a  will,  which  must  be  guided  hy 
the  intent  of  the  parties;  and  this  shall  not  be 
construed  as  a  condition  precedent,  but  only  ai 
a  e<Hidition  to  abridge  the  power  of  the  execu' 
trix,  if  she  perform  u  not.*"  Althou^  the  eon* 
ditions  over  may  be  void,  their  existence  may 
be  used  to  illustrate  the  testator's  intention, 
and  to  show  that  this  was  intended  to  operate 
only  as  a  limitation.  It  was  intended  that 
every  one  having  the  right,  should  change  his 
name,  and  take  the  oath,  before  he  had  pos- 
session; "so  that  no  act  of  intention  to  de^ 
feat  bis  wiU  should  be  'allowed  of.**  [*SSS 
Those,  then,  taking  by  inheritance  through  the 
first  htir  male,  were  to  be  subject  to  this  con- 
dition, and  on  their  refusing,  the  estate  waa 
to  go  over.  It  is  impossible  to  contend  that 
those  so  taking  by  inheritance  should  be  re- 
garded as  purchasers,  or  that,  with  them,  this 
should  be  considered  as  a  condition  precedent;, 
and  why  should  not  the  same  construction  of 
the  testator's  intention,  that  must  be  ^vea 
with  respect  to  them,  be  given  in  the  first 
instance,  where  the  same  proviso  is  used,  viz., 
that  it  is  a  conditional  limitation,  on  the  re- 
fusal to  perform  which,  the  antecedent  estate  ia 
defeated,  and  a  new  one  arises  f  Unquestion- 
ably the  limitation,  on  refusal  to  comply,  is  a 
conditional  limitation.  If,  then,  between  sucb 
conditional  limitation  and  a  condition  prece- 
dent, bearing  on  the  same  object  (let  the  worda 
be  ever  so  clear),  there  be  a  positive  incompati* 
bility,  the  principle  must  be  applied,  that  if 
words  be  so  inconsistent  that  they  cannot  pos- 
sibly stsnd  or  be  reconciled,  those  words  shall 
be  rejected  which  are  least  consistent  with  the 
general  intention  of  the  testator.*  The  in- 
compatibility between  conditions  and  con- 
ditional limitations,  results  from  this: 
"Conditions  can  only  be  reserved  to  the- 
feoffer,  donor,  lessor,  or  their  heirs,  but 
not  to  a  stranger;"*  and  this  by  implication, 
without  any  words  of  reservation;  and  for 
'every  condition  broken,  the  heir  of  the  [*887 
donor  shall  .enter,  and  by  so  doing,  restore  the 
original  estate.  So  that,  except  in  gavelkind* 
and  borough-English,*  and  a  husband^  alienat- 


6. — letinlDKS  T.  Gore,  Cro.  Bllz.  219. 

6.  — 2  Fonbl.  Eg.  c.  8.  s.  8,  Note  I.  p.  69;  Haws 
T.  Haws.  3  Atk.  624 ;  1  Ves.  14 ;  Perkins  v.  Baja- 
turn,  1  Bro.  Ob.  Cas.  118 ;  Doe  V.  ApljB.  4  T.  B.  88. 

7.  — 1  Co.  LItt.  214  b. 

8.  — Co.  Utt.  11,  18. 

9.  — Godb.  8. 

Wbeat.  t. 
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tag  his  wif^f  estatfl  on  condition,^  tbe  heir-at- 
law  cntm  and  boldB  for  hb  own  benefit.  ThU 
mpplieB  to  ocnaditioni  anbseqtient.  As  to  oon- 
ditKHU  precedent,  the  «tate  remains  in  the 
heir-at-lawj  and  never  Tests  till  the  perform- 
ance of  the  condition,  and,  during  all  that  tin^e, 
the  heir-at-law  holds  it  beneficially.  But  the  ef- 
fect of  a  conditional  limitation  is,  that  the 
next  devisee  alone  can  enter,  and  he  takes  and 
enjoya  for  his  own  benefit.  Now,  it  is  in- 
eonpetible,  that  the  beir-at-law  ihould  have 
the  ri^t  to  ludd  the  estate  for  his  own  bene- 
fit; and  the  devisee  to  hold  it  for  his  benefit; 
and  in  these  incompatible  results,  the  question, 
which  shall-  prevail,  must  depend  upon  which 
is  conformable  to  the  intention  of'  the  testator. 
Thus,  it  is  laid  down  that  "words  of  an  ex- 
press condition  shall  not  ordinarily  be  con- 
rtraed  into- a  limitation;  but  where  an  estate 
is  to  remain  over  for  breach  of  a  condition, 
wUdi  ia  by  express  wm^  a  condition,  yet  it 
oofl^t  to  be  intended  as  a  limitation."*  And 
tbe  contrary  doctrine  in  "Mary  Portington's 
ease*  has  been  often  denied  to  be  law.* 
SSS*]  *The  expression  "before  he  has  jms- 
seesion,"  is  much  relied  on,  as  showing  a  con- 
dition precedent.  But  it  must,  like  other 
equally  strong  expressions,  bend  to  the  testa- 
tor'a  genoal  mtent,  and  to  the  words  "who  has 
the  right."  How  'Qias  the  right,"  if  ob- 
taining an  act  of  the  legislature  and  changing 
the  name  after  twenty-one,  be  a  condition 
precedent?  For  then  no  estate  can  vest,  and  no 
right  be  had,  till  the  condition  be  performed. 
So,  it  is  said,  the  will  shows  the  right  is  not 
to  commence  till  he  has  arrived  at  twenty-one. 
Bat  the  age  of  twenty-one  connects  itself,  both 
in  Mase  and  grammar,  with  the  act  to  be  done, 
and  not  with  the  vesting  ot  the  right.  The  ex- 
pression *^fusing  to  comply,"  and  the  giving 
over  the  estate  to  others,  show  the  refusal  to 
be  the  definite  act,  by  which  one  estate  was  to 
be  determined,  and  the  other  to  commence. 
Thus,  where  similar  words  were  used,  "on  con- 
dition that  he  should  in  twelve  months  after 
the  testator's  death,  or  in  twelve  months  after 
ha  attained  the  age  of  twenty-one  years,  suffer 
a  reeovery  of  an  estate  in  the  county  of  War- 
wick, and  settle  it  to  certain  uses,"  they  were 
dearly  taken  to  be  a  condition  subsequent,  and 
not  a  conditional  limitation.*  Indeed,  the 
wnrds  '^fore  he  has  possession,"  are  suscepti- 
ble of  another  interpretation,  consistent  with 
the  previoua  vesting  of  the  estate.  The  testa- 
tor did  not  view  all  possible  contingencies  ac- 
eazmtdy.  He  clearly  took  for  granted  that  the 
one  to  take  wotdd  be  an  infant,  and  meant  to 
make  a  provision  accordingly.  He  probably 
SS9*]  used  those  words  to  distinguish  *the 
time  when  a  guardian  would  receive  the  rents, 
issoee  and  profits,  from  that  when  the  minor 
would  come  into  the  actual  pOBsession  of  his 
estate. 

The  cause  was  continued,  for  advisement,  to 
the  present  term. 


1. — 8  Co.  43. 

2.  --Page  V.  HsTward,  11  Mod.  61;  2  Balk.  678. 
8.— 10  Co.  85. 

4.  — Browol.  65;  Boll.  Abr.  412 ;  Tentr.  200:  8 
Lev.  132 :  2  Show.  898 ;  1  Bos.  ft  Poll.  818. 

5.  — Duke  oC  Xtmtagoe  v.  VeaoUcn.  8  Bro.  Part. 
Caa.  277. 

•  li.  ed. 


Mr.  Chief  Justice  HanhslI  delivered  the 
opinion  of  the  Court,  and,  after  stating  the 
case,  proceeded  at  follows  t 

If  the  estate  should  yield  any  surplus  profits, 
after  satisfying  the  charges  placed  on  it  by 
the  testator,  J.  T.  M.  Is  directed  to  account  for 
those  j>rofits,  and  they  are  the  property  of 
"the  person  that  may  have  the  right,"  accord- 
ing to  the  language  of  the  will. 

Are  the  heirs-at-law  the  persons  "who  have 
the  right,"  accordinuK  to  this  language? 

Curtainly  not.  Tta  plain  intentum  of  the 
will  is  to  exclude  them.  They  admit  this;  and 
support  their  claim  by  alleging  that  the  will, 
so  far  as  respects  the  devises  which  are  to 
take  place  after  the  death  of  J.  T.  M.,  is  utter- 
ly void,  the  limitations  over  being  too  remote. 

The  first  limitation  is  to  "the  male  heirs  of 
my  nephew,  J.  T.  M.,  lawfully  begotten,  for- 
ever, agreeably  to  the  law  of  Ewbnd;"  that 
is,  the  oldest  male  heir  to  take  aU. 

If  the  clause  stopped  here,  there  could  be  no 
question  in  the  case.  The  person  who  should 
be  the  eldest  male  heir  of  J.  T.  M.  at  the  time 
of  his  death,  would  take  the  estate.  But  the 
testator  proceeds  to  prescribe  the  "terms"  on 
which  such  'eldest  male  heir  should  [*840 
take.  They  are,  "that  the  name  of  the  one 
that  may  have  the  ri^t,  at  the  age  of  twenty- 
one,  with  his  consent  be  changed  to  Abraham 
Barnes,  by  an  act  of  public  authority  of  the 
state,  without  any  name  added,  together  with 
his  taking  an  oath  before  he  has  possession," 
"that  he  will  not  make  any  change  during  his 
life  in  this  my  will,  relative  to  my  real  prop- 
erty. And  on  his  refusing  to  comply  with  the 
above-mentioned  terms,  to  the  next  male  hdr, 
on  the  above-hMntioned  terms,  and  so  on,  to 
all  the  male  heirs  of  my  nephew,  J.  T.  M.,  as 
may  be,  on  the  above  terms;  and  all  of  them 
refusing  to  comply  in  a  reasonable  time  after 
they  have  arrived  at  the  age  of  twenty-one, 
say  not  exceeding  twelve  months,  if  in  that 
time  it  can  be  done,  so  that  no  act  of 'inten- 
tion to  defeat  my  will  shall  be  allowed  of; 
and  on  their  refusing  to  comply  with,  the 
terms  above  mentioned,  if  any  such  person 
may  be,  then  to  tba  son  of  my  Ute  nephew,  J. 
T.  M."  etc. 

The  time  allowed  the  eldest  male  heir  of  3. 
T.  M.  to  perform  the  condition  on  wliich  his 
estate  would,  according  to  the  words  of  the 
will,  become  absolute,  is  twelve  months  after 
be  shall  attain  his  age  of  twenty-one  years. 
As  J.  T.  M.  might  die,  leaving  no  son  alive  at 
his  death,  hut  leaving  his  wife  enciente  of  a 
son,  it  is  obvious  that  the  contingency  on 
which  the  estate  depended  might  not  happen 
within  a  life,  or  lives,  in  being,  or  within 
twenty-one  years  and  nine  months  after  the 
death  of  J.  T.  M.  If,  therefore,  the  estate  did 
not  vest  until  the  contingency  should  happen, 
the  limitation  over  to  the  eldest  male  heir  of 
J.  T.  M.,  depends  on  *an  event  which  [*341 
is  too  remote  to  be  tolerated  by  the  policy  of 
the  law,  and-  the,  remainder  is  consequently 
void.  If,  on  the  contrary,  the  estate  is  to  vest 
on  the  death  of  J.  T.  M.,  to  be  devested  on  the 
non-performance  of  the  condition,  the  limi- 
tation in  remainder  is  valid,  and  the  plaintiffs 
are  not  entitled  to  the  account  for  which  the 
bill  prays. 

The  inquiry,  then,  is,  whether  the  conditions 
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annexed  to  the  derlse  of  the  remainder,  be 
precedent  or  Bubaequent;  and  this,  it  is  admit- 
ted, must  be  determined  by  the  intention  of 
the  testator,  which  intention  is  to  be  searched 
for  in  his  will. 

Alt  the  instruments  of  writing  purporting  to 
be  his  lost  will,  show  that  his  firm  and  con- 
tinuing purpose,  from  the  31st  day  of  October, 
in  the  year  1789,  to  the  term  of  bis  death,  in 
the  year  1804,  was  to  preserve  his  estate  en- 
tire for  the  benefit  of  a  single  devisee,  and  not 
to  permit  it  to  be  divided  among  his  heirs. 
The  same  papers,  likewise,  show  that  the  first 
^)bject  of  his  affection  and  bomity  was  J.  T. 
M.}  and  the  second  was  the  eldest  male  heir  of 
J.  T.  M.  An  ample  and  unconditional  pro- 
vision, perhaps  equivalent  to  the  whole  value 
-of  his  real  estate,  is  made  for  J.  T.  M.'during 
his  life;  and  on  his  death,  the  whole  real 
■estate,  with  any  residuum  of  profit  which 
niight  possibly  be  accumulated  during  his  life, 
is  given  to  his  eldest  male  heir.  If  these  de- 
vises should  be  expressed  in  ambiguous  Ian- 
^age,  this  obvious  and  paramount  intention 
ought  to  serve  as  a  key  to  the  construction. 

The  language  of  the  devise  in  remainder,  im- 
.ports  an  intention  that  it  should  take  effect  on 
842*]  the  'determination  of  the  particular 
estate.  So  soon  as  J.  T.  M.,  the  first  object  of 
his  bounty,  is  removed,  the  eldest  male  heir  of 
•J.  T.  M.,  the  second  object  of  his  bounty,  comes 
into  view:  "I  give  the  whole  of  my  property" 
"to  the  male  heirs  of  tay  nephew,  J.  T.  M.,  law- 
fully begotten,  forever,  agreeable  to  the  law  of 
^gland;  that  is,  the  oldest  male  heir  to  take 
.ail,  on  the  following  terms,"  etc  These  words 
postpone  the  interest  of  the  devisee  no  longer 
than  tilt  he  can  be  ascertained;  that  is,  till  the 
-death  of  J.  T.  M.,  who  was   to   occupy  the 

S remises  for  his  life.  The  eldest  male  heir  of 
.  T.  M.  would  be  known  at  his  death,  at  which 
time  the  particular  estate  which  was  carved 
-out  of  this  general  devise,  would  determine,  or 
-at  farthest,  within  nine  months  afterwards. 
The  language  is  not  such  as  a  man  would  be 
.apt  to  use  who  contemplated  any  interval  be- 
tween the  particular  estate  and  the  remainder. 
The  words  import  the  same  intention  as  if  he 
.had  said,  I  give  to  the  eldest  male  heir  of  J. 
T.  M.  all  my  property,  on  condition  that,  at 
the  age  of  twenty-one  years,  his  name  be 
-changed  to  that  of  Abraham  Barnes,  by  an  act 
of  public  authority  of  the  state,  etc.  Sucb 
words,  it  seems  to  the  court,  would  car^  the 
-estate  immediately  to  the  devisee,  without 
waiting  for  the  performance  of  the  condition. 

With  this  general  intent,  manifested  in  each 
-of  these  instruments,  and  this  language,  show- 
faig  the  expectation  that  no  interest  would  in- 
tervene between  the  particular  estate  devised 
to  J.  T.  M.  and  that  to  h^s  eldest  male  heir,  the 
-conditions  on  which  that  devise  was  made 
-S43*J  must  be  expressed  *in  lanniage  to  show 
very  clearly  that  they  were  to  be  performed 
'before  the  estate  could  vest,  to  justify  the 
'Court  in  putting  that  construction  on  this  will. 

Let  that  language  be  examined.  The  devise 
is  of  the  whole  property  to  the  male  heirs  of  J. 
'T.  M.,  in  succession,  the  eldest  to  take  first. 
The  condition  is  to  be  performed  by  "the  one 
that  may  have  the  right."  In  the  mind  of  the 
testator,  then,  the  right  was  to  precede  the 
30ondition,  not  be  created  by  it.  He  would  not 


have  described  the  person  who  was  to  perform 
the  condition,  as  already  having  "the  right," 
if  the  impression  on  his  mind  had  been,  that 
no  person  would  have  the  right  until  the  condi- 
tion should  be  performed. 

This  expression  is  entitled  to  the  more  in- 
fluence, from  the  consideration  that  the  condi- 
tion is  to  be  performed  by  the  person  having 
the  light  at  the  age  of  twentyrone,  or  in  a  con- 
venient time  afterwards.  The  devisee  might 
be  an  infant  at  the  time  of  the  death  of  J.  T. 
M.  The  person  who  has  the  right,  if  an  infant, 
is  allowed  till  he  attains  his  age  of  twenty-one 
years,  and  a  reasonable  time  afterwards,  to 
perform  the  condition.  This  is  inconsistent 
with  the  idea,  that  the  condition  must  be  per- 
formed before  the  estate  vested,  before  the 
right  accrued. 

The  testator  then  directs,  in  addition  to  the 
change  of  name,  that  an  oath,  prescribed  in 
his  will,  shall  be  taken,  and  then  proceeds, 
"and  on  his  (the  person  that  may  nave  the 
right)  refusing  *to  comply  with  the  [*S44 
a^ve-mentioned  terms,  to  the  next  male  heir 
on  the  same  terms." 

The  property  is,  in  the  first  instance,  devised 
to  all  the  male  heirs  of  J.  T.  M.,  the  oldest  to 
take  first.  The  testator  then  proceeds  to  de- 
scribe the  state  of  things  in  which  the  next 
oldest  is  to  take.  That  state  of  things  is  the 
refusal  of  the  oldest  to  comply  with  the  terms 
annexed  to  the  estate  given  to  him.  Upon  this 
refusal,  the  devise  is  immediate.  No  interven- 
tion of  the  heir-at-law  is  necessary  to  defeat 
the  title  of  the  oldest,  and  to  vest  the  property 
in  the  next  male  heir.  But,  until  this  refusal, 
the  rights  of  the  oldest  remain  unchanged. 

Although  the  words  "refusing  to  comply" 
may,  in  general,  have  the  same  operation  in 
law  as  the  words  "failing  to  comply"  would 
have,  yet,  in  this  case,  tliey  are  accompanied 
and  explained  by  other  words,  which  show  that 
the  word  "refusing"  was  used  in  a  sense  which 
might  leave  the  estate  in  the  devisee,  though 
his  name  sliould  not  be  changed.  Where  the 
condition  to  be  performed  depends  on  the  will 
of  the  devisee,  his  failure  to  perform  it  is 
equivalent  to  a  refusal.  But  where  the  condi- 
tiur  does  not  depend  on  his  will,  but  on  the 
will  of  tlio^e  over  whom  he  can  have  no  con- 
trol, there  is  a  manifest  distinction  between 
"refusing"  and  "failing"  to  comply  with  it. 
The  first  is  an  act  of  the  will,  the  second  may 
be  an  aet  of  inevitable  necessity. 

In  this  case,  the  name  is  to  be  changed  by  a 
legislative  act.  Now,  the  eldest  male  heir  of  J. 
T.  M.  may  petition  for  this  act,  but  the  legis- 
lature *may  refuse  to  pass  it.  In  such  [*345 
a  case,  the  devisee  would  not  "refuse"  to  com- 
ply with  the  terms  on  which  the  estate  was 
given  to  him;  those  terms  would  neither  be 
literally  nor  substantially  violated.  If  there 
were  nothing  in  the  words  of  the  will  to  give 
additional  strength  to  this  oonstniction,  the  re- 
fusal of  the  legislature  to  pass  the  act  would 
not  be  a  refusal  of  the  devisee  to  comply  with 
the  terms,  and  would  seem  in  reason  to  dis- 
pense with  the  condition,  as  effectually  as  the 
pa<<88ge  of  an  act  to  render  the  condition  ille- 
gal. Itt  performance  would  be  impossible, 
without  any  default  of  the  devisee. 

But  there  are  other  words  which  show  oon- 
elusively  that  the  testator  Intended.  b«'  this  e^* 
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pression,  to  make  the  devise  to  the  next  and 
other  deviwes  to  depend  entirely  on  a  willful 
and  voluntary  disregard,  on  the  part  of  the 
eldest,  of  the  ternia  on  which  the  property 
was  devised  to  him. 

After  giving  the  estate  to  the  male  heirs  of 
J.  T.  M.,  in  succession,  the  testator  proceeds: 
"And  all  of  them  refusing  to  comply,  in  a  rea- 
•onable  time  after  they  have  arrived  at  the 
age  of  twenty-one,  say  not  exceeding  twelve 
months,  if  in  that  time  it  can  be  done,  so  that 
no  act  of  intention  to  defeat  my  will  shall  be 
allowed  of,  and  of  their  refusing  to  comply 
with  the  terms  above  mentioned,  if  any  such 
person  msy  be,  then  to  the  son  of  my  late 
nephew,  H.  T.  M."  etc. 

These  words  expressly  refer  to  all  the  male 
heirs  of  J.  T.  M.,  including  the  oldest,  apply 
to  each  particular  devise,  and  fully  explain  the 
intention  of  the  testator  on  the  subject  of  the 
i4€*  ]ehange  of  *name.  It  is  to  be  changed 
in  twelve  months  after  the  devisee  attains  his 
age  of  twenty-one  years,  "if  in  that  time  it 
can  be  done;"  and  this  provision  is  made,  that 
"no  act  of  intention  to  defeat  his  will  may  be 
allowed  of."  The  devise  over  is  on  "refusing" 
t3  comply  with  the  terms  on  which  the  estate 
is  given  in  the  first  instance,  and  this  "refusing 
to  comply,"  takes  place  only  "if  it  can  be 
done" — exists  only  where  there  is  "an  act  of 
intention  to  defeat  his  will."  If  it  "cannot  be 
done,"  if  there  be  "no  act  of  intention  to  de- 
feat his  wilt,"  then  there  is  not  that  "refusing 
to  comply  with  the  terms"  on  which  the  devise 
over  is  to  take  place. 

All  these  provisions  appear  to  the  court  to 
demfnistrate  that  the  testator  intended  the  de- 
vise to  take  effect  immediately,  to  be  defeated 
by  the  devisee's  refusing  to  comply  with  the 
terms  on  which  the  property  was  given. 

The  devisees  are,  all  of  them,  the  co-heirs  of 
the  testator,  and  the  whole  purpose  of  the  will 
•is  to  prevent  their  inheriting  any  part  of  his 
estate  as  his  heirs.  J.  T.  M.  takes  an  interest 
for  life,  beneficially,  to  a  considerable  extent, 
perhaps  to  the  whole  extent  of  the  profits,  cer- 
tainly to  the  whole  extent,  if  he  chooses  to  ex- 
pend the  whole,  except  $1,600  per  annum,  in  re- 
pairs, buildinps,  and  the  support  of  himself 
and  family;  and  is  to  take  the  surplus  profits, 
if  there  be  any,  as  trustee;  but  as  trustee  for 
whom?  for  bis  eldest  mate  heir,  not  for  the 
heirs  of  hia  testator. 

That  eldest  male  heir  takes  the  whole  prop- 
erty, including  these  possible  surplus  profits,  on 
*certaui  conditions,  one  of  which  is,  the 
change  of  his  name  by  act  of  assembly.  He 
might  possibly,  nay  probably,  be  an  infant,  for 
J.  T.  M.  had  no  male  heir  at  the  death  tff  the 
testator.  The  event  of  his  being  an  infant  is 
particularly  contemplated,  and  provided  for,  in 
the  will.  Such  infant  devisee  is  allowed  twelve 
mtmths,  after  attaining  his  full  age,  to  per- 
form the  condition.  No  provision  whatever,  if 
the  estate  does  not  vest  immediately,  is  made 
for  his  education  and  maintenance.  Not  even 
these  surplus  profits,  which  are  so  carefully  to 
accumulate  for  his  use,  are  given  to  him.  The 
infant  orphan,  heir  of  an  enormous  estate,  who 
was  the  particular  favorite,  and  whose  future 
grandeur  constituted  the  pride  of  his  ancestor, 
n  CMt,  by  this  oonstruction,  on  the  world, 
without  the  means  of  suhsistence,  while  the 


whole  profits  of  his  estate  pass,  without  ac- 
count, to  those  for  whom  the  testator  intend* 
ed  nothing. 

The  estate  is  devised,  in  succession,  to  each 
of  the  heirs  of  the  testator,  on  the  same  condi- 
tion; and,  if  it  be  a  condition  precedent,  the 
consequence  is,  that  the  same  persons  who 
could  not  take  it  in  succession,  as  he  wished  it 
to  pass,  would  take  it  in  common,  as  we  wished 
it  not  to  pass.  The  whole  sclieme.of  the  will 
would  be  defeated,  and  an  object  be  effected, 
which  all  his  ingenuity  had  been  exerted  to 
prevent. 

In  this  view  of  the  case,  it  may  be  proper 
again  to  observe,  that  the  devise  over  to  the 
second  male  heir  of  J.  T.  M.,  is  limited  to  take 
effect  on  the  refusal  of  the  oldest  to  perform 
the  terms  on  which  the  estate  is  given  to  him. 
This  must  lie  a  voluntary  'refusal,  an 
"act  of  intention  to  defeat  his  will."  Now,  a 
failure  to  perform  the  condition  may  take 
place,  although'  the  devisee  may  have  used  his 
utmost  endeavors  to  perform  it;  the  Legisla- 
ture may  refuse  to  pass  the  act  required. 

If  it  be  a  condition  precedent,  the  estate,  in 
that  event,  can  never  vest,  and  the  whole  )u- 
tention  of  the  testator  may  he  defeated,  with- 
out the  fault  of  the  devisee.  But  the  will  was 
framed  with  very  different  views.  The  testa- 
tor declares,  that  each  devise  over  is  to  take 
effect  on  the  previous  devisee's  "refusing"  to 
comply  with  the  terms  on  which  the  devise 
was  made  to  him;  on  his  obtaining  the  act  of 
assembly,  "if  it  can  be  done;"  on  there  being 
no  "act  of  intention  to  defeat  his  will."  This 
construction  would  make  the  devise  to  depend 
on  the  will  of  the  legislature,  although  the 
testator  declares  that  it  shall  depend  on  the 
devisee  himself. 

To  take  the  oath  not  to  make  any  alteration 
in  the  will,  so  far  as  respects  the  real  property, 
is  completely^  within  the  power  of  the  devisee, 
and  this  is  directed  to  be  taken  "before  he  has 
possession."  This  direction  shows  the  opinion 
of  the  testator,  that  the  estate  vested  immedi- 
ately, otherwise  there  could  be  no  necessity  for 
the  clause  suspending  the  possession.  It  would 
be  a  very  useless  declaration  to  say  that  the 
devisee  should  not  take  possession  of  an  estate 
to  which  he  had  no  right.  This  assists,  too,  in 
marking  more  clearly  the  distinction  taken  by 
the  testator,  between  a  condition  onnexed  to 
the  estate,  which  was  in  the  power  of  the  dev- 
isee, and  one  not  in  his  power.  The  posses- 
sion "is  not  postponed  until  he  shall  [•S4» 
obtain  an  act  of  the  legislature  for  the  change 
of  his  name,  but  is  postponed  until  he  shall 
take  the  oath  directed  by  the  will. 

In  the  case  of  Gulliver  v,  Ashby,  4  Burr., 
1929,  William  Wykes  devised  his  estate  to 
several  persons  in  succession,  after  the  death 
of  his  wife,  and  added  the  following  clause: 
"Provided  always,  and  this  devise  is  expressly 
on  this  condition,  that  whenever  It  shall  hap- 
pen that  the  said  mansion  house,  and  said  es- 
tates, after  my  wife's  decease,  shell  descend  or 
come  to  any  of  the  persons  hereinbefore 
named,"  (that)  "the  person  or  persons  to  whom 
the  same  shall,  from  time  to  time,  descend  or 
come,"  (that  he  or  they)  "do  or  shall  then 
change  their  surname,  and  take  upon  them  and 
their  heirs  the  samame  of  Wykes  only,  and  not 
otherwise." 
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hi  gMng  Mf  opinion  «n  this  case.  Lord 
Miuufleld  said.  Tint,  that  this  is  not  a  «mdi- 
tlon  precedent  It  cannot  be  complied  with  in- 
stantly. It  is  to  talce  the  name  for  themaelves 
and  their  heirs.'  Now,  many  acts  are  to  be 
done  in  order  to  oblige  the  heirs  to  take  it,  such 
as  a  grant  from  the  King,  or  an  act  of  parlia- 
ment. It  is  not,  therefore,  a  condition  prece- 
dent, but,  being  penned  as  a  condition,  It  most 
be  a  condition  subsequent." 

All  the  judges  eoncorred  in  the  on^Ion  that 
It  was  not  »  condition  precedent,  ur.  Justice 
Yates,  thought  It  no  more  than  a  reoommenda* 
tion.  The  other  judges  considered  It  as  a  ccm- 
dition  subsequent. 

To  the  reason  ^ven  by  Lord  Mansfield,  for 
SSO*]  'considering  the  conditions  on  which 
the  testator,  in  the-  case  in  Burrow,  devjsed  his 
estates,  as  conditions  subsequent,  are  superad- 
ded, in  the  case  at  the  bar,  others  of  great 
weight,  which  have  been  mentioned  and  relied 
on. 

The  ease  put  at  the  bar,  that  the  eldest  male 
heir  of  J.  T.  M.  might  die  within  twelve  months 
after  attaining  his  age  of  twenty-one  years, 
leaving  an  infant  son,  deserves  serious  coa- 
sideration.  If  the  estate  vested  in  the  ances- 
tor, it  would  descend  to  him.  If  the  condition 
be  precedent  the  estate  did  not  vest,  and  can- 
not descend  to  him.  This  would  be  eratrary  to 
the  general  spirit  of  the  will. 

If  the  change  of  name  constituted  the  whole 
condition  of  the  devise,  the  proofs  furnished  by 
the  will  of  its  being  a  condition  subsequent,  are 
so  strong  as  to  dispel  ail  reasonable  doubt.  But 
there  is  another  condition,  respecting  which  the 
intention  is  less  obvious. 

The  person  "that  may  have  the  right**  is  to 

Erocure  an  act  of  assembly  for  the  change  of 
is  name,  "together  with  his  taking  an  oath, 
before  he  has  possession,  before  a  magistrate," 
etc.,  "tliat  he  will  not  make  any  change  during 
his  life  in  this  my  will,  relative  to  my  reiU 
property." 

It  has  been  truly  said,  that  this  condition  is 
against  law,  is  repugnant  to  the  nature  of  the 
estate,  and  consequently  void.  But  if  this  be  a 
condition  precedent,  its  being  void  will  not 
benefit  the  devisee.  It  becomes  necessary  to 
inquire,  therefore,  whether  this  also  be  a  con- 
dition subsequent,  or  must  be  performed  before 
the  estate  can  vest. 

851*]  *In  making  the  devise,  the  testator 
uses  the  words,  "I  give  the  whole  of  my  prop- 
erty." Immediately  afterwards,  he  descrilies 
the  parson  who  is  to  perform  the  conditions  on 
whicn  the  property  is  given,  as  "the  one  that 
may  have  the  right;"  and,  after  directing  the 
diange  of  name,  adds,  "together  with  his  tak- 
ing an  oath,  l>efore  he  has  possession,  before  a 
magistrate  of  St.  Mary's  county,"  etc. 

The  person  who  "has  the  right,"  is  to  take 
the  oath  "before  he  has  possession."  Title, 
then,  is  distinguished  from  possession.  The 
most  attentive  jwruaal  of  the  will  furnishes  no 
reason  for  the  opinion  that  the  testator  has 
confounded  possession  with  title.  All  those 
parts  of  the  will  which  respect  change  of  name, 
dispose  of  the  whole  property,  and  dispose  of 
it  in  such  terms  as  to  show,  we  think,  a  clear 
intention  that  the  right  should  vest  in  the 
devisee  on  the  death  of  J.  T.  M.,  to  be  defeated 
on  the  nonperformance  of  the  condition  annexed 


to  the  estate.  The  change  of  language,  and  {fce- 
adoption  of  the  word  "posseauon^  Indicate- 
very  strongly  that  the  word  waa  used  In  its- 
popular  sense,  to  denote  the  taking  actual  and 
corporal  possession  of  an  estate.  The  testator- 
was  contemplating  the  event  of  an  infant  be- 
coming entitled  to  his  property,  and  providing 
for  that  event.  Such  infant  was,  wittun  twelve- 
months after  attaining  his  age  of  twenty-one 
years,  "if  in  that  time  it  could  be  done,"  to- 
obtain  an  act  of  the  lej^lature  for  the  chasgB 
of  his  name;  and  moreover  to  take  the  oaw* 

firescribed,  "before  he  has  possession;**  allnd- 
ng,  we  think,  clearly,  to  that  possession  whiek* 
an  infant  devisee  takes  of  *his  estate,  [*85S 
when  be  attains  his  majority.  A  different  con- 
struction would  make  this  devise  repugnant  to- 
itself.  It  would  make  the  devise  to  depend  on 
two  conditions,  to  be  performed  at  the  same 
time,  and  yet  the  one  to  precede  the  vesting  of 
the  estate,  and  the  other  to  be  capable  of  be- 
ing performed  more  than  twenty  years  after  it 
had  vested.  The  word  possession  cannot  bo- 
construed  as  equivalent  to  right,  for  the  pur- 
pose of  producing  such  consequences  as  these. 

After  disposing  of  his  estate  in  fee-tail,  the- 
testator  proceeds  to  carve  out  a  particular  es- 
tate for  his  favorite  nephew,  J.  T.  M.;  and  it 
not  entirely  unworthy  of  notice,  that  he  con- 
tinues the  nse  of  the  word  "possession,**  with' 
the  obvious  intent  to  a£Bx  to  it  the  meaning  of 
simple  occupancy.  It  is  impossible  to  read^ 
these  wills  without  perceiving  a  continuing* 
and  uninterrupted  desire  to  bestow  his  whole- 
estate  on  J.  T.  M.  and  his  family.  The  first 
will  gives  him  the  estate  absolutely.  His  de- 
sire to  preserve  it  in  mass,  and  to  connect  It 
with  his  name,  increased  with  his  age;  and  his- 
second  will  gives  his  estate  to  J.  T.  M.  for  life, 
remainder  to  his  eldest  son  in  tail  male,  re- 
mainder to  the  heirs  of  J.  T.  M-,  the  oldest  to- 
take  all,  on  condition  of  their  changinf|[  their- 
sumame  to  that  of  Barnes.  The  last  will  con- 
tains intrinsic  evidence  that,  preserving  the 
same  intention  with  respect  to  his  estate,  he- 
had  been  alarmed  by  the  suggestion  that  the- 
remainder  in  tail  to  the  heirs  of  J.  T.  M.  might 
coalesce  with  his  life  estate,  and,  vesting  in. 
him,  might  enable  him  to  break  the  entail  and 
divide  the  estate.  To  reconcile  'his  [*35S- 
kindness  to  J.  T.  H.  with  his  pride,  he  en- 
deavors to  give  his  nephew  the  advantages  of 
an  estate  for  life,  in  such  form  as  to  leave  him- 
no  power  over  the  fee.  It  is  not  unworthy  of 
remark,  that  in  endeavoring  to  accomplish  thia- 
object,  he  continues  the  use  of  the  word  "pos- 
session.** "My  will  Is,"  he  says,  that  he  (J.. 
T.  M.}  shall  keep  the  whole  of  my  property  ini 
his  possession  during  his  life,  with  full  power,"* 
etc.  Whether  the  legal  effect  of  this  clause  be* 
the  same  with  an  express  devise  to  J.  T.  M_ 
for  life,  remainder  to  his  heirs  in  tail,  is  unim- 
portant with  respect  to  the  present  inquiry.  It 
shows  the  intention  of  the  testator,  and  the- 
sense  in  which  he  need  the  word.  It  shows  that 
he  distinguished  between  possession  and  title^ 
The  court  is  of  opinion,  that  were  the  paper 
which  is  supposed  to  have  been  executed  in- 
1803  to  be  considered  as  constituting  singly  the- 
will  of  Richard  Barnes,  and  were  it  to  be  ad- 
mitted, that  an  estatfe  tail  did  not  vest  in  J.  T. 
M.,  still  the  conditions  annexed  to  the  estate- 
devised  to  his  oldest  heir  male  are  subsequent,. 
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«iid  not  precedent}  and,  oonseqnentlyi  the  con- 
tingciiey  m  which  the  deviM  ii  to  talce  effect 
is  not  too  remote.  This  opinion  renders  it  un- 
iieceMai7  to  decide  the  questions,  bo  elaborately 
■disenased  at  the  bar,  whether  the  last  will  re- 
Toked  those  which  preceded  it,  and  whether  an 
««tat«  tail  is  vested  in  J.  T.  M.  It  would  be  im- 
im^er  to  deride  those  questtons  at  thta  time, 
baeame  persons  may  b«  inter eeted  in  them  who 
r*  act  now  before  the  court. 
Decree  aflSnned. 


aS4*]  ['Descent.  AUen.] 

IPCRKKRY'8  LESSEE  t.  SOMERVILLE. 

Tfc*  Statute  of  11  and  12  Vm.  III.  c.  6.  which  Is 
ta  (ore*  la  Uerrland,  remoTes  the  common  law  dis- 
ability of  eUlmlnx  title  throacb  an  alien  ancestor, 
bnt  diMa  not  ipply  to  a  living  alien  ancestor,  so  as 
to  create  a  title  by  heirship,  where  none  would  ex- 
bt  br  the  coauDMi  law.  U  the  ancestor  were  a 
aatnral  bom  sublet  or  citlsen. 

Tbna,  where  A  died  seised  ot  lands  in  Maryland. 
iMTtnc  no  belrs.  except  B,  a  brother,  who  was  an 
alien,  and  bad  never  been  oaturallsed  as  a  citizen 
^  the  UoUed  States,  and  three  nieces,  the  daoEh- 
tcts  ot  the  said  B  who  were  native  citizens  of  the 
United  BUtes:  it  was  held,  that  they  could  not 
'Claim  title  by  inberlUnce,  throuKb  B,  tltelr  father, 
ka  betas  an  alien,  and  atlll  llTlns- 

jg  BBOB  to  the  Circuit  Court  of  Maryland. 

The  ease  agreed,  stated  that  William  ATCree- 
ry  was  seited  and  possessed  of  a  tract  of  land 
a  Baltimore  county,  in  the  State  of  Maryland, 
«aUed  Qorer  Hill,  and  died  possessed  thereof 
about  the  let  of  March,  1814.  He  had  pre- 
viously executed  an  instrument  of  writing,  pur- 
porting to  be  his  last  will  and  testament,  by 
which  he  devised  the  above  tract  of  land  to 
those  under  whom  the  defendant,  Somerville, 
•daiiaed;  but  it  wis  witnessed  by  two  persons 
«alj,  and  was,  therefore,  inopmtive  to  pass 
IsMa  in  Ibryland,  the  laws  of  which  require 
tluee  witnesses  to  a  will  for  that  purpose.  W, 
MX>eery  left  at  liis  death  no  chfldren,  but  a 
brother,  Ralph  M'Creery,  a  native  of  Ireland, 
who  it  still  living,  and  who  has  not  been 
naturalized,  and  three  nieces,  Letitia  Bardwell, 
Jane  MH>eery,  and  Isabella  M'Creery,  the  lat- 
ter being  the  lessor  of  the  plauitiff»  who  are  the 
daughters  of  the  siUd  Ralph,  and  native  bom 
ass*]  citizens  of  the  tinited  States,  *Tbe 
deviseca  under  the  will  applied  by  petition  to 
the  legislature  of  Maryland  to  confirm  the  will, 
and  the  legislature,  accordingly  without  the 
knowledge  or  consent  of  the  lessor  of  the 
jdaintiff,  passed  an  act  for  that  purpose;  sav- 
ing, nev^hetess,  the  rights  of  all  persons 
claiming  title  to  the  lan(&  devised,  by  convey- 
ance from  any  of  the  heirs  of  W.  iTCreery. 
The  action  was  bronriit  to  recover  an  undivided 
tkird  part  of  Clover  Hill. 

Upon  this  ease,  judgment  was  rendered  by 
the  court  below  for  the  defendant,  and  the 
caose  was  bron^t  by  writ  of  error  to  this 
Court. 

The  cause  was  argued  by  Mr,  Winder*  for  the 
plaintiff  in  error,  and  by  Mr.  J>.  B.  Ogden  for 


1.— He  dted  Co.  Utt.  8  b;  1  Sidlf.  19S:  2  Bl. 
Cm.  328.  249,  260,  257 :  Bac  Abr.  Alien,  d  1S2 ; 
4  VlMat.  Bcp.  463 ;  2  Maas.  Bcp.  170. 


,  Non^Allea's  richt  ta  inherit,  see  note  to  81 
L.B.A.  ITT* 
•  Ii.  ad. 


the  defendant,  and  conthmed  to  the  present 
term  ff»r  advinmant. 

Mr,  Justice  Story  delivered  the  opinion  of 

the  court; 

The  title  of  the  lessor  of  the  plaintiff  to  re* 
cover  in  this  case,  depends  upon  the  ouestion 
whether  she  can  claim  as  ime  of  the  co-neirs  of 
her  deceased  uncle,  her  father  being  an  alico, 
and  alive  at  the  commencement  of  the  present 
suit.  It  is  perfectly  clear  that,  at  common  law, 
her  title  is  invalid,  for  no  person  can  claim 
lands  by  descent  through  an  alien,  since  he  has 
no  inheritable  blood.  But  the  statutes  of  11 
and  12  Wm.  lU.  ch.  6,  is  admitted  *to  [*856 
be  in  force  in  Maryland;  and  that  statute,  be- 
yond all  controversy,  removes  the  disability  of 
claiming  title  by  descent,  through  an  alien  an- 
cestor. The  only  point,  therefore,  is,  whether 
the  statute  applies  to  the  case  of  a  living  alien 
ancestor,  so  as  to  create  a  title  by  heurship, 
where  none  would  exist  by  the  common  law,  if 
the  ancestor  were  a  natural  bom  subject. 

We  have  not  been  able  to  find  any  case  in 
England  in  which  this  question  has  been  pre- 
sented for  judicial  decision.  In  the  case  of 
Palmer  t.  Downer,  3  Ibas.  Rep.  179,  in  the 
State  of  Massachusetts,  the  facts  brou^t  it 
directly  before  the  court,  but  it  does  not  ap- 
pear to  have  attracted  any  particular  attention, 
either  from  the  bar  or  the  bench.  It  may, 
then,  be  considered  as  a  question  of  new  im- 
pression, and  is  to  be  settled  by  ascertaining 
the  true  conatmetion  of  the  statute  of  Wil- 
liam. 

That  act  is  entitled,  ''An  act  to  enable  His 
Majesty's  natural  bom  subjects  to  inherit  the 
estate  of  their  ancestors,  either  lineal  or  col- 
lateral, notwithstanding  their  father  or  mother 
were  aliens."  The  title  is  not  unimportant,  and 
manifests  an  intention  merely  to  remove  the 
disability  of  alienage.  It  proceeds  to  enact, 
''that  all  and  every  person  or  persons,  being 
the  King's  natural  bora  subject  or  subjects, 
within  any  of  the  King's  realms  mr  dominlms, 
should  and  might,  thereafter,  inherit  and  he 
inheritable,  as  heir  or  heirs,  to  any  honors,  etc, 
lands,  etc.,  and  make  their  pedigrees  and  titles, 
by  descent,  from  any  of  their  ancestors,  lineal 
or  collateral,  although  the  father  and  mother, 
or  father  or  mother,  or  other  ancestor, 
*of  such  person  or  persons,  by,  from,  [*8S7 
through  or  under  wham  he,  she  or  they  should 
or  might  make  or  derive  their  title  or  pedigree, 
were,  or  was,  or  should  be,  bora  out  of  the 
King's  allegiance,  and  out  of  His  Majesty's 
realms  and  dominions,  as  freely,  fully  and  ef- 
fectually, to  all  intents  and  purposes,  as  if  sudi 
father  and  mother,  or  father  or  mother,  or 
other  ancestor  or  ancestors,  by,  from,  through 
or  under  whom  he,  she  or  they  should  or  might 
make  or  derive  their  title  or  pedigree^  had 
been  naturalised,  or  natural  bora  anbjecfak" 
In  construing  this  enactment,  it  ou^t  not  to 
escape  observation  that  the  language  is  pre- 
cisely such  as  parliment  might  have  used,  if 
the  intention  wore  confined  to  the  mere  removal 
of  the  disability  of  alienage.  It  declares  that 
persons  mi|;ht  lawfully  inherit  and  be  inherit- 
able, as  heirs,  and  make  their  titles  and  pedi- 
grees, by  descent,  from  ai^  of  their  ancestors, 
although  their  parents  were  bora  out  of  the 
realm;  plainly  supposing  that  they  might  talw 
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as  heirs  hy  descent,  hnt  for  the  circumstance  of 
the  alienage  of  the  intermediate  ancestors, 
through  whom  they  must  claim.  It  speaks  of 
such  intermediate  ancestors,  as  persons  who 
were  or  should  be  born  out  of  the  realm,  and  it 
enables  the  party  to  take,  as  heirs,  as  effectual- 
ly  aa  if  such  ancestors  had  been  natural  bom 
subjects.  Now,  this  language  imports  no  more 
than  a  removal  of  the  defect,  for  want  of  in- 
heritable blood.  It  does  not,  in  terms,  create  a 
right  of  heirship,  where  the  common  law,  in- 
dependently of  alienage,  prohibits  it;  it  puts 
the  party  in  the  same  situation,  and  none 
358*]  'other,  that  he  would  be  in,  if  his  par- 
ents were  not  aliens.  If  his  parents  were 
natural  bom  subjects,  and  capable  to  take  aa 
heirs  of  the  deceased  ancestor,  it  is  clear  that 
he  could  not  inherit  by  descent  through  them, 
as  they  would  intercept  the  title,  as  nearer 
heirs.  The  only  cases  in  which  he  could  inherit, 
living  his  parents,  are  those  where  the  common 
law  Has  prohibited  the  parents  from  taking,  al- 
though they  have  inheritable  blood.  Such  are 
the  cases  of  a  descent  from  brother  to  brother, 
and  from  a  nephew  to  an  uncle,  where  the  com- 
mon law  has  disabled  the  parents  of  the  de- 
ceased brother  or  nephew  from  taking  the  es- 
tate by  descent,  upon  the  ground  that  inherit- 
ances cannot  lineaUy  ascend.  2  Bl.  Comm.  208, 
212,  and  Christian's  note.  If  the  legislature 
had  intended,  not  only  to  create  inheritable 
blood,  but  also  to  create  absolute  heirship, 
some  explanatory  language  would  have  been 
used.  The  statute  would  have  declared,  not 
only  that  the  party  should  make  title  by  de- 
scent, in  the  same  manner  ae  if  his  parents 
were  natural  bom  subjects,  but  that  he  should 
be  deemed  the  heir,  whether  his  parents  were 
living  or  dead.  No  such  explanation  is  given 
or  hinted  at;  and  if  we  are  to  insert  it,  it  ia  by 
expounding  the  language  beyond  its  obvious 
meaning  and  limitations.  We  do  not  feel  at 
liberty  to  adopt  this  mode  of  interpretation,  in 
a  case  where  no  legislative  intention  can  be 
fairly  inferred,  beyond  the  ordinary  import  of 
the  words. 

This  constmction  is  not  impugned  by  the 
explanatory  act,  afterwards  passed  in  25  Geo. 
SSt*]  II.  *ch.  39.  It  seems  that  inconveniences 
were  apprehended,  in  case  persons  should  be 
held  by  the  statute  of  William,  to  gain  a  future 
capacity  to  inherit,  who  did  not  exist  at  the 
death  of  the  persona  last  seized.  The  statute 
of  Geo.  II.,  therefore,  after  reciting  the  act  of 
William,  declares  that  it  shall  not  be  con- 
strued to  give  any  right  or  title  to  any  persons 
to  inherit  as  heirs,  etc.,  by  enabling  any  such 
persons  to  claim,  or  derive  their  pedigree, 
through  any  alien  ancestor,  unless  the  persons 
-  so  claiming  "were,  or  shall  be,  in  being,  and  ca- 
pable to  take  the  same  estate  aa  heir  or  heirs, 
etc.,  by  virtue  of  the  said  statute,  at  the  death 
of  the  person  who  shall  last  die  seized,"  and  to 
whom  they  shall  claim  to  bo  heir  or  heirs. 
Then  follows  a  proviso,  "that  in  case  the  per- 
son or  persons  "who  shall  be  in  being,  and  capa- 
ble to  take,  at  the  death  of  the'  ancestor,  bo 
dying  seized,  etc.,  and  upon  whom  the  descent 
shall  be  cast,  by  virtue  of  thia  act,  or  of  the 
said  recited  act,  shall  happen  to  be  a  daughter 
or  daughters  of  an  alien,  and  that  the  alien 
father  or  mother,  through  whom  such  descent 
shall  be  derived  by  such  daughter  or  daughters* 
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shall  afterwards  have  a  son  bom  within  any  of 
His  Majesty's  realms  or  dominions,  the  descent, 
so  cast  upon  such  daughter  or  daughters,  shall 
be  devested  in  favor  of  such  son ;  and  such  aon 
ahall  inherit  and  take  the  estate,  in  like  man- 
ner as  is  allowed  by  the  common  law  of  this 
realm,  in  cases  of  the  birth  of  a  nearer  heir.*^ 
Then  follows  a  provision  for  the  case  of  the 
subsequent  birth  of  a  daughter,  who  is  en- 
abled to  take  aa  a  co-heir  with  the  other 
'daughters.  It  has  been  argued  that  ['360- 
this  proviso  includes  the  cases  of  all  children 
bom  after  the  descent  east  in  the  life-time  of 
thcar  alien  parents,  and,  therefore,  supposes  the- 
descent  may_  be  east,  notwithstanding  their  par- 
ents are  living.  Admitting  this  to  be  the  true 
construction  of  the  proviso,  and  that  it  is  not 
restrained  to  posthumous  children,  the  case  of 
the  plaintiff  is  not  aided  by  it;  for  the  clause,, 
that  the  son  shall  take,  in  like  manner  as  is 
allowed  by  the  common  law,  in  cases  of  the 
birth  of  a  nearer  heir,  shows  that  parliament 
had  in  view  cases  where  the  children  mi^ht,  at 
common  law,  take  as  heirs,  although  their  par- 
ents were  living;  and  yet  the  common  law  de- 
vested the  title,  so  cast  by  descent,  upon  the 
birth  of  a  nearer  heir.  For  instance,  if  lands 
are  given  to  a  son,  who  dies,  leaving  a  sister  his- 
heir,  if  the  parents  have,  at  any  distance  of 
time  afterwards,  another  son,  the  common  law 
devests  the  descent  upon  the  sinter  in  favor  of 
such  son,  and  he  is  entitled  to  take  the  estate 
as  heir  to  his  brother.  2  Bl.  Comm.  208;. 
Christian's  note;  5  Co.  LAt.  11;  Doct.  &  Stud. 
1  Dialog,  c.  7.  We  think,  then,  that  this  pro- 
viso does  not  shake  the  construction,  already 
given  by  us,  to  the  statute  of  William.  For« 
here,  the  case  of  after-bom  children  is  express- 
ly provided  for,  which  would  otherwise  be  ex- 
cluded by  the  declaratory  .clause  of  the  stat- 
ute; and  if  it  was  contemplated  that  the  act  of 
William  created  a  new  title  by  heirship,  in- 
dependently of  alienage  in  the  parents,  be- 
yond the  rules  of  the  common  law,  the  natural 
presumption  ia,  that  the  declaratory  clause 
would,  *in  some  manner,  have  ex-  ['Sttl 
pressed  that  intention.  So  far  from  affirming 
a  new  title,  by  heirship,  it  asserts  that  the 
true  construction  of  that  statute  excludes  aU 
persons  who  were  not  in  being  at  the  time  ol 
the  descent  cast,  and  then  "capable  to  take  the 
e&tatc  as  heir  or  heirs,  etc.,  by  virtue  of  the 
said  statute  of  William;"  and  we  have  already 
seen  that  the  terms  of  that  statute  give  no- 
other  capacity  that  would  exist  if  the  parent? 
were  natural  bora  subjects.  The  exception, 
then,  of  after-born  children,  out  of  the  declara- 
tory clause  of  the  act  of  George  ZI.,  carries 
no  implication  that  the  legislature  was  dealing, 
with  any  other  eases  except  those  where,  if  the 
alien  parents  were  living  at  the  time  of  the 
descent  cast,  the  children  were  capable  of  tak- 
ing, as  heirs  at  common  law,  in  thier  own 
right,  independently  of  the  alienage.  Mr.  Jus- 
tice Blackstone,  in  his  learned  commentariea- 
(2  Bl.  Comm.  261),  gives  no  explanation  of 
these  statutes,  which  extends  them  beyond  such 
cases;  and  his  omission  to  notice  the  larger 
construction,  now  contended  for  by  the  plain- 
tiff, would  be  aomewhat  remarkable,  if  that 
had  been  deemed  the  true  interpretation  o£ 
the  statutes. 
In  tlie  absence  of  all  authority,  we  do  not 
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f(d  oorMlves  at  liberty  to  derogate  from  the 
general  doctrine  of  tlie  common  law  as  to  de- 
•crnts,  bj  incorporating  into  the  statute  of 
William  a  ease  which  is  not  within  its  terms, 
asd  ia  not  called  for  hj  any  clear  legislative 
foBey. 

Jodgment  affirmed  with  eosts. 


S«S*1         ['Instance  Court.] 

THB  APOLU)N.  Edon.  Caalmant 


A  decree  »f  acquittal,  on  a  proceeding  In  rem, 
vttlioiit  a  certificate  of  probaUe  cause  of  aelzui-e, 
and  not  appealed  from  with  fffect,  la  concluaive,  In 
every  Inqnlrj  tiefore  any  other  court,  tbat  there 
vu  DO  Justifiable  cause  of  seisure. 

Tte  French  tonnage  duty  act  of  the  15th  of  May, 
1820.  c  125,  inllicta  no  forfeiture  of  the  vessel  for 
tht  non-payment  of  the  tonnage  duty.  The  duty 
ii  collectable  In  tlie  tame  manner  as  by  the  collec- 
OSB  act  of  1T90.  e.  128. 

The  29th  section  of  the  collectloo  act  of  1799.  c. 
128.  does  not  extend  to  the  case  of  a  vessel  arrlv- 
tag  from  a  forelKo  port,  and  passing  through  the 
eoatemlnos  waters  of  a  river,  which  forms  the 
toondary  between  the  United  States  and  the  terri- 
tory of  a  foreign  state,  for  the  purpose  of  proceed- 
tag  t»  such  temtory. 

The  nonlclpal  laws  of  one  nation  do  not  extend, 
ta  their  operation,  beyond  Its  own  territory,  ex- 
cept as  regards  Its  own  citizens. 

A  selsnre  for  the  breach  of  the  mnnlclpal  laws  of 
ooe  nation  cannot  be  made  within  the  territory  of 
aaother. 

It  seema  that  the  right  of  visitation  and  search, 
(or  enforcing  the  revenue  laws  of  a  nation,  may  be 
exercised  beyond  the  territorial  jurisdiction,  upon 
tbe  high  seas,  tod  on  vessels  belonging  to  such 
nsUon,  or  bound  to  Its  ports. 

A  municipal  selsure  cannot  be  Justified  or  ex- 
nised,  apon  the  ground  of  probable  cause,  unless 
osrt'r  the  special  provisions  of  some  statute. 

The  probable  proQts  of  a  voyage,  either  upon  the 
etTto  or  f  rcieht.  do  not  form  an  item  for  the  com- 
patatlon  of  damages.  In  cases  of  marine  torts. 

waere  the  property  Is  restored,  after  a  detention, 
dennrrage  Is  allowed  for  the  detention  of  a  ship, 
and  iQierest  upon  the  value  of  the  cargo. 

Where  the  vessel  and  cargo  have  been  sold,  the 
grofis  amount  of  the  sales,  with  Interest,  Is  allowed ; 
and  an  addition  of  10  per  cent,  sometimes  made, 
where  the  property  has  been  sold  nnder  disadvan- 
tseeoos  circnm stances. 

:t63*]  •Counsel  fees  ma;  he  allowed,  eltber  as 
dania^  or  costs,  both  <n  the  Instance  and  prise 
tMe  ol  tbe  court. 

THE  ntnse  was  argued  by  the  Attorney-Gen- 
eral* for  the  respondent,  and  by  Mr.  Har- 
fV  and  Hr.  Clay/  tor  the  appellant. 


1.  — ne  cited  Church  v.  Hubbart,  2  Cranch,  187, 
2M :  Locke  v.  U.  S.  7  Cranch,  33B :  1  Mass.  Rep. 
27:  1  GaiL  Bep.  Ill,  315;  5  Cranch,  311. 

2.  — They  cited  2  Cranch,  122;  8  Cranch.  490;  3 
nan.  335 :  S  Rob.  208  ;  5  Rob.  4.*l ;  4  Rob.  72 :  1 
nail.  Ren.  427:  ft  WheaL  Bep.  SS9;  S  DalL  188; 
I  Bob.  241. 


KoTS. — SelKures, 

A  seizure  beyond  the  limits  of  tbe  territorial 
jariftdlcdon.  (or  breach  of  municipal  regulation.  Is 
not  warranted  by  tbe  law  of  nations.  The  rights 
o(  war  may  be  exercised  on  the  high  seas,  because 
war  Is  carried  ou  upon  the  high  seas ;  but  the  pacl- 
te  rights  of  sovereignty  must  be  exercised  wtthlD 
the  territory  of  the  soverelKO.  Bose  v.  Hlmely,  4 
Cianch,  241. 

American  ships  offcndlpg  against  our  own  laws, 
nay  be  seised  upon  the  ocean,  and  toreian  ships 
IkoB  olCendlnic  wltUn  oar  territorial  jurisdiction, 
■Bay  be  poraued  and  adaed  npoa  the  ocean*  and 


Mr.  Justice  Story  delivered  the  opinion  of 
the  Court; 

This  is  a  libel,  brought  by  the  master  of  the 
French  ship  Apollon,  against  the  collector  of 
the  district  of  St.  Mary's,  for  damages  occa- 
sioned by  an  asserted  illegal  seizure  of  the  ship 
and  cargo,  by  the  respondent,  while  she  was 
lying  in  Belle  River,  a  brandi  of  the  Bt. 
Mary's,  within  the  acknowledged  territories  of 
the  King  of  Spain. 

There  is  no  dispute  as  to  the  national  char- 
acter of  the  ship.  It  appears  that  she  sailed 
from  fVance,  bound  to  Charleston,  in  South 
Carolina;  but  as  apprehensions  were  then  en- 
tertained, #that  the  proposed  tonnage  duty  on 
French  vessels  might  be  passed  by  Congress, 
an  alternative  destination  was  given  to  her  for 
a  Spanish  port,  the  object  of  the  voyage  being 
to  land  her  cargo  in  the  United  States,  and  to 
take  a  return  cargo  of  cotton  to  France.  The 
cargo  was  partly  owned  by  French  subjects, 
and  partly  by  a  Mr.  Le  Maitre,  a  donuciled 
'merchant  at  Charleston,  who  was  also  [*364 
the  consignee.  Upon  her  arrival  off  the  pcurt 
of  Charleston,  the  master  ascertained  that  the 
French  tonnage  duty  act  had  passed  {act  <st 
15th  of  May,  1820,  ch.  125),  and,  therefore,  de- 
clined entering  the  port.  He  had  on  board  some 
specie  belonging  to  the  Bank  of  the  United 
States,  which,  by  the  permission  of  the  collect- 
or, was  brought  on  shore  by  the  revenue  cut- 
ter. Having  obtained  information  from  the 
collector,  that  Amelia  Island  was  not  deemed 
an  American  territory,  he  sailed  for  that  place, 
under  the  direction  of  the  consignee;  and  there 
the  ship  lay  for  a  considerable  time,  while  the 
master  proceeded  to  St.  Augustine,  a  distance 
of  about  eighty  miles,  where  he  entered  his  ship 
and  cargo,  and  paid  the  regular  duties  required 
by  the  Spanish  authorities.  While  at  this  port, 
he  ascertained  that  the  loqal  authorities  had  it 
in  contemplati<m  to  establish  a  new  port  of  en- 
try, to  be  called  St.  Joseph's,  on  Belle  River, 
within  the  Spanish  territory,  and  to  appoint 
ollicers  of  the  customs  to  reside  there.  The  un- 
questionable object  of  this  establishment,  as 
disclosed  in  some  correspondence  between  the 
immediate  agents,  which  is  inserted  in  the 
transcript,  was  to  have  a  convenient  depot,  for 
the  purpose  of  carrying  on  an  illicit  trade,  in 
fraud  of  the  revenue  and  navigation  laws  of 
the  United  States.  Indeed,  it  is  manifest  that 
there  could  be  no  other  object,  for  there  was  no 
commercial  population  in  the  neighborhood 
whose  wants  were  to  be  supplied  in  the  regular 
course  of  commerce.  Of  this  object,  perhaps. 
Captain  Fdoa  was  not  ignorant ;  but  ne 
•does  not  appear  to  have  participated  in  ['SfiS 
any  of  the  schemes  connected  with  it.  His  own 
avowed  object  was,  to  tranship  his  cargo  into 
the  United  States,  and  to  receive  from  thence 

brought  Into  our  ports  for  adjudication.  But  In 
such  cases  tbe  party  seizes  at  his  peril  and  Is  liable 
to  costs  and  damages  if  he  falls  to  establish  the 
forfeiture.    The  Marlanna  Flora,  11  Wheat.  1. 

The  right  of  a  nation  to  seize  vessels  attempting 
an  illicit  trade,  Is  not  confined  to  their  harbors,  or 
to  the  range  of  their  batteriea.  Church  v.  Hub' 
hart.  2  Cranch.  187. 

Tbe  seizure  of  an  American  vessel  by  another, 
also  American,  within  the  jurisdiction  of  a  foreign 
Kovemment,  for  an  infrinsment  of  oar  revenue  or 
navigation  laws.  Is  a  vlomlon  of  the  territorial 
autliorltr  et  tbM  torelgik  govenunant.    No  such 
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a  cargo  of  cotton,  without  subjecting  himself 
to  the  payment  of  the  French  tonnage  duty. 
Part  of  the  cargo  was  sold  at  St.  Augustine, 
inrobahly  to  pay  duties  and  charges;  and  upon 
Captain  Edon's  return  to  Amelia  Island,  under 
the  advice  end  instructions  of  the  Spanish  of- 
ficers of  the  customs,  he  removed  his  vessel 
from  Amelia  Island  up  Belle  Riveri  about  six 
or  eight  miles;  and  after  having  lain  at  anchor 
near  St.  Joseph's  for  eighteen  days,  the  shijp 
with  her  cargo  was  there  seized  by  the  col- 
lector of  St.  Mary's,  and  carried  to  the  latter 
port  for  adjudication.  Admiralty  proceedings 
were  instituted  by  the  atttMney  for  the  United 
States,  in  the  District  Court  of  Geor^a,  to  sub- 
ject the  ship  to  the  payment  of  the  tonnage 
duty,  and  the  cargo  to  forfeiture;  but  upon  the 
hearing  of  the  cause,  the  court  awarded  a  decree 
of  restitution  of  the  ship  and  cargo.  From  this 
decree  the  government  interposed  an  appeal, 
but  the  appeal  was  finally  abandoned  before 
any  hearing  of  the  appellate  court.  In  the 
meantime  the  present  libel  for  damages  was  in- 
stituted, and  some  difficulty  arose  as  to  the  pro- 
priety of  entertaining  it  during  the  pendency  of 
the  other  suit,  because  in  that  suit  it  was  com- 
petent for  the  court  to  award  damages,  if  the 
'Seizure  was  without  reasonable  cause.  The  ob- 
jection was'  well  founded;  but  it  was  with- 
4irawn,  from  the  anxious  desire  of  the  govern- 
ment to  have  the  cause  speedily  adjudged  In 
X66*]  the  proper  tribunal,  uj;>on  *the  substan- 
tial merits.  ^Upon  ttie  hearing  of  this  cause, 
the  District  'Court  pronounced  a  decree  for 
damages,  from  which  an  appeal  was  taken  to 
the  Circuit  Court;  and  from  the  decree  of  the 
Circuit  Court,  confirming  the  decree  of  the  Dis- 
trict Court,  with  an  addition  of  thirty  three 
and  a  third  per  cent,  to  all  demurrage  allowed 
by  the  lattu>»  the  present  appeiU  waa  talcen, 
and  the  cause  now  stands,  for  a  final  decision. 

The  questions  arising  upon  the  record  have 
ibeen  argued  with  gre»  zeal  and  ability,  and 
■embrace  some  considerations  which  belong 
more  properly  to  another  department  of  the 
-government.  It  cannot,  however,  escape  ob- 
servation, that  this  court  has  a  plain  path  of 
duty  marked  out  for  it,  and  that  is,  to  adminis- 
ter the  law  as  it  finds  it.  We  cannot  entw  into 
^litical  considerations,  on  points  of  national 

Jollcy,  or  the  authority  of  the  government  to 
efend  its  own  rights  against  the  frauds  medi- 
tated by  foreigners  against  our  revenue  sys- 
tem, through  the  instrumentality  and  protec> 
tion  of  a  foreign  sovereignty.  Whatever  ma^ 
be  the  rights  of  the  government,  upon  princi- 
ples of  the  law  of  nations,  to  redress  wrqngs 
•of  this  nature,  and  whatever  the  powers  of 
■Congress  to  pass  suitable  laws  to  cure  any  de- 
fects in  the  present  system,  our  duty  lies  in  a 

-authority  to  sels^  for  sucb  an  offense  can  be  rlgtat- 
tullj  exercised  witbla  the  jurisdictional  limits  ol 

41  foreign  power.    4  Op.  Att.-Gen,  285. 

The  seizure  of  an  AmerlcRO  vessel  within  the 
territorial  Jurisdiction  of  a  foreign  power  is  cer- 
talDly  an  offense  against  that  power,  which  must 
be  adjusted  between  the  two  governments.  The 
Supreme  Court  can  take  no  cognisance  of  It.  The 
Ship  BichmoDd  V.  U.  8.  9  Cranch.  102. 

At  common  law,  tay  person  may.  at  his  peril, 

HMize  for  a  forfeiture  to  the  government ;  and  If  tbe 
government  adopt  his  selsure  and  the  propertv  la 
condemned,  he  Is  Justllled. '  Gelston  v.  Hojt.  8 
Wheat.  346;  Taylor  v.  U.  8.  3  How.  205;  Tbe 

iOeoree,  1  Has.  24:  Burke  v.  Trevitt,  1  Mas.  96. 
When  property  Is  Corfelted,  It  does  net  vest  la 


more  narrow  compass;  and  we  must  administer 
the  laws  as  they  exist,  without  straining  them 
to  reach  public  mischiefs  which  they  were 
never  designed  to  remedy.  It  may  be  fit  and 
proper  for  the  government,  in  the  exercise  of 
the  high  discretion  confided  to  the  Executive, 
for  great  pnbUo  purposes,  *to  act  on  a  [*S67 
sudden  emergency,  or  to  prevent  an  irreparable 
mischief,  by  summary  measures,  which  are  not 
found  in  the  text  of  the  laws.  Such  measures 
are  properly  matters  of  state,  and  if  the  rea- 
sponaibility  is  taken,  under  justifiable  circum- 
stances, the  legislature  will  doubtless  apply  «> 
proper  indemnity.  But  this  court  can  only  look 
to  the  questions,  whether  the  laws  have  been 
violated;  and  if  they  were,  j'ustice  demands 
that  the  injured  party  should  receive  a  suitable 
redress. 

The  first  question  is,  whether  there  was  a, 
justifiable  cause  of  seizure.  This  question  has 
been  already  decided  in  the  proceedings  in  rem, 
and  the  decree  of  aoquittal,  not  having  been  ap- 
pealed from  with  raect,  ia  conclusive  evidence 
in  every  inquiry  before  every  other  tribunal, 
that  there  was  no  auck  cause.  This  point  was 
decided  upon  great  consideration,  in  the  case  of 
Gelston  v.  Hoyt,  3  Wheat.  Rep.  246,  and  is 
not  believed  to  be  susceptible  of  any  legal 
doubt.  In  the  present  case,  however,  as  the 
parties  have  been  induced  to  waive  objections 
to  this  libel,  for  damages  pending  the  former 
suit,  upon  the  suppositum  that  the  same  ques- 
tions teight  l>e  as  open  here  as  there,  it  may 
not  be  amiss  to  examine  the  groimd  upon  whidh- 
the  right  of  seizure  is  now  attempted  to  be 
maintained.  As  to  any  forfeiture,  or  supposed 
forfeiture,  under  the  act  of  1820,  ch.  125,  it  is 
very  clear  that  it  cannot  be  maintained.  That 
act  simply  authorizes  a  tonnage  duty  of  eigh- 
teen dollars  per  ton,  to  be  collected  on  all 
French  ships  which  shall  be  entered  in  the 
United  States,  *and  provides  for  the  col-  [*S68 
lection  of  the  duty,  in.  the  same  manner  as  ton- 
nage duties  are  to  be  collected  by  the  collection 
act  of  1799,  ch.  128;  but  this  act  inflicts 
no  forfeiture  for  the  non-payment  of  the  ton- 
nage duty,  nor  did  the  libel  in  rem  even  affect 
to  proceed  for  any  such  forfeiture.  The  con- 
sideration of  this  act  may  then  be  at  once  dis- 
missed. But  the  29th  section  of  the  oollec- ' 
tion  act  of  1799  is  supposed  to  contain  a  di- 
rect authority  for  the  seizure.  That  section 
provides,  "that  if  any  ship  or  vessel,  which ' 
shall  have  arrived  within  the  limits  of  any  dis- 
trict of  the  United  States,  from  any  foVeign 
port  or  place,  shall  depart,  or  attempt  to  depart 
from  the  same,  unless  to  proceed  on  her  way  to 
some  interior  district,  to  which  she  may  be 
bound,  before  report  or  entry  shall  have  been 
made  by  the  master,  etc.,  with  the  collector  of 

the  government  until  alter  a  aelture,  and  then  it 
relates  back  to  the  time  of  the  forfeiture.  Clark 
V.  PPOt  Ins.  Co.  1  Story,  C  C.  109. 

To  Justifr  an  officer  In  making  a  seizure  of  fooda 
as  forfeited,  there  must  I>e  reasonable  srouiid  to 
believe  that  some  offense  has  been  comnutted.  V. 
S.  V.  Cook,  1  Sorague,  213. 

Whether  a  selsure  of  goods  for  a  violation  of  the 
revenue  laws  has  been  rtgbtfol  or  tortious,  cannot 
be  aacertained  until  the  matter  has  been  adjudged 
by  the  Court    Hall  v.  Warreo,  2  McLean.  332. 

This  case.  The  Apollon,  is  not  an  authority  for 
tbe  doctrine  that  the  probable  cause  Is  not  an  ex- 
cuse or  Justification  of  any  selsure  or  capture  ex- 
cept In  cases  of  Jure  belli.  The  Palmyra,  12 
W&sat.  1 ;  1  Abb.  Nat  Dls. ;  Cases  criUclsed,  XXII. 

Wheat. 
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•nse  diatriet  of  the  United  States,  the  nuuter, 
«t&,  shall  forfeit  and  pay  tin  sum  of  $400;  and 
it  shall  be  lAwfnl  for  any  collector,  ete.,  to 
-arrest  and  bring  back,  or  cause  to  be  arrested 
and  brought  back,  audi  ship  or  veesel,  to  such 
port  of  t£e  United  States,  to  which  it  may  be 
noat  conveniently  done."  It  is  observable  that 
no  forfeiture  ia  nere  inflicted  upon  the  vessel  or 
orgo;  but  tbe  penalty  is  personal  upon  the 
master.  There  was  no  pretense,  then,  to  insti- 
tute proceedings  in  the  District  Court,  in  rem, 
for  the  forfeiture,  and  tbe  delay  occasioned  by 
4ach  proceedings  was  clearly,  unjustifiable;  in 
fact,  the  original  libel  did  not  proceed  for  any 
forfeiture,  except  against  the  car^.  But  it  is 
said  that  the  arrest  and  bringing  into  port  was 
888*]  justifiable,  because  .*tbe  ship  had  en- 
tered the  district  of  St.  Mary's,  and  had  de- 
parted therefrom,  witliout  making  any  report 
«r  entry.  The  district  9i  St.  Blary's,  by  I»w, 
-comprehends  "all  the  waters,  shores,  harbors, 
rrrers,  creeks,  bays  and  inlets,  from  the  south 
point  of  Jekyl  Island,  exclusive,  to  St.  Mary's 
Biver,  ittcluaive."  St.  Mary's  River  formed,  at 
this  period,  the  boundary  between  the  United 
Statn  and  tbe  Spanish  territory,  tbe  boundaiy 
line,  by  the  treaty  of  179S,  running  tlirouu 
the  middle  thereof,  in  its  whole  course  to  ue 
Atlantic  Ocean.  Tbe  only  access  from  the 
■ocean  to  the  Spanish  waters  running  into  the 
St.  Mary's,  as  well  as  to  the  adjacent  Spanish 
territories,  was  through  this  river.  So  that, 
npon  the  general  principles  of  the  law  of  na- 
tions, the  waters  of  the  whole  river  must  be 
■eonsidered  as  common  to  both  nations,  for  all 
purposes  of  navigation,  as  a  common  highway, 
necessary  for  the  advantageous  use  of  its  own 
territorial  rights  and  possessions.  There  is  no 
-doubt  that  toe  Apollon  did  not  Miter  the  St. 
Mary's  for  the  purpose  of  going  into  any 
American  port,  for  trade  or  intercourse.  Her 
avowed  destination  was  for  the  Spanish  wa- 
tos  and  Spanish  territories;  and  she  never 
■anchored  in  tbe  St.  Mary's,  except  upon  the 
Spanish  side  of  the  river.  Her  proceeding  up 
Belle  River  was  still  _  more  decisive  of  this  in- 
tention. Under  such'  circumstances,  the  ques- 
tion arises,  whether  a  mere  transit  through  the 
waters  of  the  St.  Mary's,  for  the  purpose  of 
proceeding  to  the  Spanish  territory,  is  to  be 
•deemed  on  arrival  within  the  limits  of  the 
United  States  from  a  foreign  port,  within  the 
870*]  sense  of  the  29th  aectioo  *of  the  act  al* 
ready  referred  to.  We  are  decidedly  of  opin- 
ion that  it  cannot  be  so  considered.  The  laws 
■of  DO  nation  con  justly  extend  beyond  it«  own 
territories,  except  so  far  as  regards  its  own  cit- 
iaens.  They  can  have  no  force  to  control  tbe 
sovereignty  or  rights  of  any  other  natloii, 
within  its  own  jurisdiction.  And,  however  geb- 
eral  and  comprehensive  the  phrases  used  in  our 
municipal  laws  may  be,  they  must  always  be 
restricted  in  construction,  to  places  and  per- 
'sons,  upon  whom  the  le^slature  have  author- 
ity and  jurisdiction.  In  the  present  case,  Spain 
had  an  equal  authority  with  the  United  States 
over  the  river  St.  Mary's.  The  attempt  to 
■compel  an  entry  of  vessels,  destined  through 
those  waters  to  Spanish  territories,  would  be 
4U)  usurpation  of  exclusive  jurisdiction  over  all 
the  navigation  of  the  river.  If  our  government 
had  a  right  to  compel  the  entry  at  our  custom- 
hense,  of  »  Frenut  ship,  in  her  transit,  the 
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some  right  existed  to  eompel  the  entiy  of  a 
Spanish  ship.  Such  a  nvtension  was  never  as- 
serted; ana  it  would  be  an  unjust  interpreta- 
tion of  our  laws,  to  give  them  a  meaning  so 
much  at  variance  >rith  the  independence  and 
sovereignty  of  foreign  nations.  The  true  expo- 
sition of  the  29th  section  is,  that  it  means  to 
compel  an  entry  of  all  vess«ds  coming  into  our 
waters,  being  bound  to  our  ports;  and  the  very 
exception  of  vessels  bound  to  some  Interifir  dis- 
trict, demonstrates  the  sense  of  the  legislature 
by  indicating  the  entire  stress  laid  upon  the 
destination  of  the  vesseL  But,  even  supposing, 
for  a  moment,  that  our  laws  liad  required  an 
entry  of  the  ApoUon,  in  her  transit,  does  it 
follow  *that  the  power  to  arrest  her  C*871 
was  meant  to  be  given,  after  she  had  passed 
into  the  exelusivo  territory  of  a  forei^  na- 
tion t  We  think  not.  It  would  be  monstrous 
to  suppose  that  our  revenue  offieen  were  oil* 
thorized  toicnter  into  forei^  ports  and  terri- 
tories, for  the  purpose  of  seizing  vessels  which 
bad  offended  against  our  laws.  It  cannot  be 
presumed  that  Congress  would  voluntarily  jus- 
tify such  a  clear  violation  of  the  laws  of  na- 
tions. The  arrest  of  the  offending  vessel  must, 
therefore,  be  restrained  to  places  where  our  ju- 
risdiction is  complete,  to  our  own  waters,  or 
to  the  ocean,  tbe  common  highway  of  all  na- 
tions. It  is  said  that  there  is  a  revenue  Juris- 
diction, which  is  distinct  from  the  ordinary 
maritime  jurisdiction  over  waters  within  the 
range  of  a  common  shot  from  our  shores.  And 
the  provisions  in  the  collection  act  of  1798, 
which  authorize  a  visitation  of  vessels  within 
four  leagues  of  our  coasts,  are  referred  to  in 
proof  of  the  assertion.  But  where  is  that  ri^t 
of  visitation  to  be  exercised  T  In  a  foreign  ter- 
ritory, in  the  exclusive  jiirisdicti<m  of  another 
sovereigUt  Certainly  not;  for  the  very  terms 
of  the  act  confine  it  to  the  ocean,  where  all 
nations  have  a  common  right,  and  exercise  a 
common  sovereignty.  And  over  what  vessels  is 
this  right  of  visTtaUon  to  be  exercised  t  By  the 
very  words  of  the  act,  over  our  own  vess^s, 
and  over  foreign  vessela  bound  to  our  ports, 
and  over  no  others.  To  liave  ^ne  beyond  this, 
would  have  been  an  usurpation  of  exclusive 
sovereignty  on  the  ocean,  and*  an  exercise  of  an 
universal  right  of  search,  a  right  which  has 
never  yet  been  acknowledged  by  'other  [*37fl 
nations,  and  would  be  resisted  by  none  with 
more  pertinadty  than  by  the  American.  As- 
suming, then,  uie  distinction  to  be  founded  in 
law,  it  is  inapplicable  to  a  ease  where  the  vid- 
tation  and  arrest  have  been  in  a  foreign  terri- 
tory. It  appears  to  us,  then,  that  the  Apollon 
was  not  bound  to  make  entry  at  our  custom- 
house; and  that  the  arrest  was,  under  the  dr- 
cumatances,  wholly  without  justification  under 
our  laws. 

The  next  question,  which  has  been  arsued  at 
the  bar,  is,  whether  thoe  was,  in  this  case, 
probable  cause  of  sdzure.  The  most  that  con, 
with  eorrectness,  be  argued  on  this  point,  is, 
that  there  was  probable  cause  to  arrest  the  ves- 
sel, under  the  29th  section  of  the  collection  act; 
but  neither  that  section,  nor  any  other  law, 
authorized  a  seizure  as  for  a  forfeiture  in  this 
case,  much  less  a  prosecution  in  rem,  to  enforce 
a  forfeiture;  and  so,  indeed,  tlie  original  libel 
in  rem  considered  tiie  ease.  But  before  ad- 
verting to  the  facts  urged  in  support  of  the 
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suggestion  of  probable  cause,  it  ma^  not  be 
improper  to  consider,  how  far  the  existence  of 
probable  cause  can  be  inquired  into,  or  consti- 
tutes matter  of  defense  in  a  suit  like  the  pres- 
ent. Some  obscurity  arose  at  the  argument, 
from  not  distin^shing  between  the  effect  of 
probable  cause  in  cases  of  capture  jure  belli, 
and  the  effect  in  cases  of  municipal  seizures. 
In  respect  to  the  former,  no  principle  is  better 
settled  in  the  law  of  prize  than  the  rule  that 
probable  cause  will  not  merely  excuse,  but 
even,  in  some  cases,  justify  a  capture.  If  therv 
be  probable  cause,  the  captors  are  entitled,  as 
of  right,  to  an  exemption  from  damages;  and 
273"]  if  *the  case  be  of  strong  and  vehement 
suspicion,  or  requires  further  proof  to  entitle 
the  claimant  to  restitution,  the  law  of  prize 
proceeds  yet  farther,  and  gives  the  captors 
their  costs  and  expenses  in  proceeding  to  adju- 
dication. But  the  case  is  lar  different  in  re- 
spect to  municipal  seizures.  Probable  cause 
has  never  been  supposed  to  excuse  any  seizure, 
except  where  some  statute  creates  and  defines 
the  exemption  from  damages.  The  party  who 
seizes,  seizes  at  his  peril;  if  condemnation  fol- 
lows,  he  is  justified;  if  an  acquittal,  then  he 
must  refund  in  dams^s  for  the  marine  tort, 
unless  he  can  shelter  himself  behind  the  pro- 
tection of  some  statute.  The  very  act  under 
which  the  present  seizure  is  sought  to  be  jus- 
tified, contains  an  express  provision  on  the 
subject,  and  shows  the  clear  opinion  of  the  leg- 
islature. It  declares,  in  the  89th  section,  "that 
when  any  prosecution  shall  be  commenced,  on 
account  of  the  seizure  of  any  ship  or  vessel, 
goods,  etc.,  and  judgment  shall  be  given  for  the 
claimants,  etc.,  if  it  shall  appear  to  the  court, 
before  whom  such  pronecution  shall  be  tried, 
that  there  was  a  reasonable  cause  of  seizure, 
the  said  court  shall  cause  a  proper  certificate, 
or  entry,  to  be  made  thereof;  and  in  such  case, 
the  daunant,  etc^  shall  not  be  entitled  to  coats, 
nor  shall  the  person  vho  made  the  seizure,  or 
the  prosecutor,  be  liable  to  action,  suit,  or  judg- 
ment, on  account  of  such  seizure  or  prosecu- 
tion." By  a  subsequent  act  (act  of  .the  24th 
of  February,  1807,  ch.  74),  the  like  provision 
is  extended  to  ajl  seizures  "under  any  act  of 
Congress  authorizing  such  seizures,"  It  is  ap- 
S74*]parent,  from  'the  very  language  of  this 
clause,  that  nntess  the  certificate  be  obtained  in 
the  manner  prescribed  by  the  law,  the  seizing 
officer  ia  liable  to  a  suit  for  damages.  And  it 
was  adjudged  by  this  court,  in  the  case  of  Gel- 
aton  V.  Hoyt  (3  Wheat.  Rep.  246),  that  the  de- 
nial of  su^  certificate  was  conclusive  evidence 
that  there  was  no  probable  cause  of  seizure. 
No  certificate  was  given  upon  the  original  libel 
instituted  against  the  Apollon  and  cargo,  and 
restitution  having  be,en  decreed  without  it,  it 
follows,  of  course,  that  probable  cause  can.  In 
point  of  hiw,  form  no  excuse  against  damages 
m  this  case.  It  is  true,  that  if  vindictive  dam- 
a|^s  were  sought,  the  circumstances  of  sus- 
picion might  properly  go  in  mitigation;  but 
where,  as  in  the  present  case,  compensation 
only  is  sought,  the  inquiry  into  the  existence 
of  such  probable  cause  can  have  no  legal  opera- 
tion upon  the  merits  of  the  controversy. 

But  how  stands  the  fact  as  to  the  existence 
of  probable  cause?  It  has  been  very  Justly 
observed  at  tlu  bar,  that  the  court  is  bound  to 
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take  notice  of  public  facts  and  geographical 
positions;  and  that  this  remote  part  of  the- 
country  has  been  infested,  at  different  periods,, 
by  smugglers,  is  matter  of  general  notoriety^ 
and  may  be  gathered  from  the  public  docu- 
ments the  government.  But  tne  question^ 
whether  the  Apollon  designed  to  engage  in. 
this  unlawful  traflSc,  must  be  decided  by  the- 
evidence  in  this  record,  and  not  by  mere  gen- 
eral suspicions  drawn  from  other  sources.  It. 
is  somewhat  remarkable,  that  no  act  or  at- 
tempt of  smuggling  ia  charged  upon  her  by  any 
testimony  *in  the  record.  Her  avowed  [*3  7& 
intention  was  to  send  her  cargo  into  the  Unit- 
ed States;  but  in  what  mannerl  It  was  per- 
fectly lawful  to  tranship  the  cargo,  in  Ameri- 
can or  other  foreign  vessels,  to  our  ports;  no 
law  was  violated  thereby,  and  no  evasion  of  th» 
French  tonnage  duty  accomplished;  for  the  ex- 
pense of  the  transhipment  must  have  been  sup- 
posed by  Congress  to  be,  in  ordinary  cases,  a. 
fuU  equivalent  to  the  increased  duty.  It  has- 
been  very  justly  observed  at  the  bar,  that  th» 
act  of  Congress  was  not  intended  to  operate  ma- 
tt nonintercourse  or  non-importation  law,  but 
merely  as  an  additional  and  onerous  tax  upoo. 
French  navigation,  in  retaliation  of  the  re- 
strictions of  France  upon  our  navigation.  Ttae- 
policy  of  the  act  was,  therefore,  as  completely 
effected  by  compelling  French  ships  to  perform* 
circuitous  voyages  and  thus  to  incur  the  disad- 
vantages of  transhipments,  as  b^  payment  of 
the  tonnage  duty.  Now,  it  is  prmcipally  frank 
the  declarations  and  admissions  of  Capt.  Edon. 
himself,  that  the  designs  of  his  voya^  are 
known;  and  if  we  take  part  of  his  testimony^ 
we  ought  in  fairness  to  call  in  aid  every  expla- 
nation that  he  gives  on  the  subject.  He  utterly 
disclaims  any  intention  of  fraud;  and  his  dec- 
larations on  this  point  have  not  been  discredit- 
ed. But,  admit  thai  he  bad  an  intention  of  il- 
legal trade,  how  could  that  intention,  not  car- 
ried into  effect  within  our  jurisdiction,  afford. 

frobable  cause  of  seizure  in  a  foreign  territory  T 
t  was  not  matter  of  doubt,  that  Belle  River- 
was  within  the  limits  of  Florida;  and  how  can 
there  be  probable  cause  of  seizure  under  our 
laws,  when  'the  vessel  is.  in  a  place  [*370> 
exempt  from  our  jurisdiction  T 

It  is  unnecessary  to  pursue  this  subject  far- 
ther, as,  in  point  of  law,  probable  cause,  if  it. 
existed,  would  not,  under  the  circumstances  of 
this  case,  constitute  a  valid  defense.  The  re- 
maining question  is,  as  to  the  damages.  The- 
District  Court  allowed  the  following  items  of 
damage:  (1)  Demurrage  of  the  ship  for  17&- 
days,  at  $30  pei'  day.  Tliia  item,  upon  the  ap- 
peal, was  enhanced  by  the  court,  as  has  been, 
already  stated,  to  $40  per  day.  (2)  The  differ- 
ence between  the  amount  of  the  sales  of  th» 
cargo  (which  was  sold  under  a  perishable  mo- 
nition) being  $3,523.10,  with  ten  per  cent., 
thereon ;  and  tlie  net  proceeds  of  the  sales,, 
which  had  been  restored  to  the  claimants,  that 
diflerence  being  $1,215.99,  together  with  six 
per  cent,  interest  thereon.  (3)  The  allowance- 
of  $250  to  the  libelant,  for  traveling  expensea- 
to  Washington.  (4)  The  allowance  to  the  sec- 
ond captain  of  $100,  for  his  traveling  expenses- 
to  Savannah,  on  the  business  of  the  ship.  (5) 
The  allowance  of  |600,  ai  necessary  counsel: 
fee*. 
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The  prinei|wl  argameitU  agaiiut  this  decree, 
hftve  been  directed  to  the  sllowance  of  demur- 
rage,  as  a  just  measure  of  compensation.  The 
Attorney -General  contends  that  it  ought  to  be 
disallowed,  as  far  too  high  a  compensation;  the 
counsel  for  the  libelant,  as  an  allowance  unrea- 
sonably low.  This  court,  on  various  occasions, 
haa  expressed  its  decided  opinion  that  the  prob- 
able profiu  of  a  voyage,  either  upon  the  ship 
STT*]  or  caifgo,  cannot  furnish  *an^  just  basis 
for  the  computation  of  damages  m  cases  of 
marine  tort.  The  basis  has  accordingly  been, 
in  every  instance,  rejected.  Where  the  vessel 
and  cargo  are  lost  or  destroyed,  the  just  meas- 
ure has  been  deemed  to  be  their  actual  value, 
together  with  interest  upon  the  amount,  from 
the  time  of  the  trespass.  Where  there  has 
been  a  partial  injury  only,  that  loss  being  as- 
eertainM,  a  sinwar  rule  has  been  applied. 
Where  the  property  haa  been  restored  after  de- 
tention, demurrage  during  the  period  has  been 
generally  allowed  for  the  vessel,  and  interest 
upon  the  value  of  the  cargo.  Where  the  vessel 
and  cargo  have  been  sold,  the  gross  amount  of 
the  sales,  together  with  interest,  has  been 
adopted,  as  a  fair  recompense,  and  the  ad- 
dition of  ten  per  cent,  lus  been  sometimes 
made  where  the  property  was  sold  under  disad- 
Tantageoua  nreumstances,  or  had  not  arrived  at 
the  ooimtry  of  its  destination.  Such,  it  is  be- 
lieved, have  been  the  rules  most  generally 
adopted  in  practice,  in  cases  which  did  not  call 
for  aggravated  or  vindictive  damages.  And  it 
may  be  truly  said,  that  if  these  rules  do  not 
furnish  a  complete  indemnification  in  all  cases, 
the^  have  so  much  'certainty  in  their  appli- 
cation, and  such  a  tendency  to  suppress  expen- 
sive litigation,  that  they  are  oititled  to  some 
eooimendatiott,  upon  principles  of  public  policy. 

Bat  it  ia  now  said,  that  demurrage  iHways 
arises  ex  contractu,  and,  therefore,  cannot  fur- 
nish any  rule  of  compensation  in  cases  of  tort. 
The  practice  in  courts  of  admiralty  baa  oer- 
tainly  been  otherwise;  and  the  very  cases  cited 
378*]  at  the  bar  'show  that  no  distinction 
has  been  taken,  as  to  its  application,  between 
cases  of  contract  and  cases  of  tort.  In  truth, 
^mnrrage  is  merely  an  allowance  or  compen- 
sation for  the  delay  or  detention  of  a  vessel.  It 
ia  often  a  matter  of  contract,  but  not  neces- 
sarily so.  The  very  circumstance  that  in  or- 
dinary cMnmercial  voyages,  a  particular  sum 
is  deemed  by  the  parties  a  fair  compensation 
for  delays,  is  the  very  reason  why  it  is,  and 
ought  to  be,  adopted  as  a  measure  of  compen- 
sation, in  eases  ex  delicto.  What  fairer  rule 
can  be  adopted  than  that  which  founds  itself 
upon  mercantile  usage  as  to  indemnity,  and 
fixes  a  recompense  upon  the  deliberate  con- 
sideration of  all  the  circumstances  attending 
the  usual  earnings  and  expenditures  in  common 
voyages?  It  appears  to  us  that  an  allowance, 
by  way  of.  demurrage,  is  the  true  measure  of 
damages  in  all  cases  of  mere  detention,  for  that 
allowance  has  reference  to  the  ship's  expenses, 
wear  and  tear,  and  common  employment. 
Every  other  mode  of  adjusting  compensation 
would  be  merely  speculative,  and  liable  to  the 
greatest  uncertainties.  In  respect  to  the  quan- 
tity of  the  allowance  in  the  present  case,  there 
is  a  diversity  of  evidence  on  the  record.  Two 
lit  the  witnesses  examined  upon  the  appeal 
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speak  of  930,  and  one  of  $40,  as  a  reasonable 

demurrage.  The  Circuit  Court,  upon  this  new 
testimony,  allowed  the  latter;  and  as  it  is  per- 
fectly clear,  that  every  judge,  in  his  own  cir- 
cuit, must  have  better  means  of  weighing  the 
testimony  of  creditable  witnesses,  from  a  more 
exact  acquaintance  with  their  experience  and 
extent  of  busineas,  than  we  can  *pos-  [*37  9 
sibly  derive  from  the  bare  inspection  of  the 
records;  and  as  we  perceive  no  reason  to  be 
dissatisfied  with  his  judgment,  we  think  that 
the  decree,  on  this  point,  ouf^t  to  be  confirmed. 

The  second  item  is  perfectly  correct,  except 
as  to  the  allowance  of  the  ten  per  cent.  Tlie 
cargo  was  sold  at  the  market,  though  not  at 
the  port,  of  its  destination;  and  from  the  ap- 
praisement, it  appears  to  have  sold  for  a  higher 
price  than  it  was  valued  at.  The  ground  of  the 
allowance  of  the  ten  per  cent.,  then,  fails,  for 
that  is  given  for  supposed  losses  upon  a  forced 
»ale,  or  a  falling  market. 

The  third  item,  though  small,  does  not  ap- 
pear to  us  proper  to  be  allowed  upon  principle. 
It  was  no  necessary  expense  in  the  prosecu- 
tion of  the  suit;  and,  aa  it  has  been  objected  to, 
it  must  be  struck  out.  The  fourth  item  is  not 
open  to  the  same  objection,  and,  therefor^ 
may  well  stand. 

The  fifth  item,  allowing  $500  as  counsel  fees, 
is,  in  our  opinion,  unexceptionable.  It  is  the 
common  course  oi  the  admiralty  to  allow  ex- 
penses of  this  nature,  ^ther  in  the  shape  of 
damages,  or  aa  part  of  the  costs.  The  practice 
is  very  familiar  on  the  prize  side  of  the  court; 
it  is  not  less  the  law  of  the  court  in  instance 
causes,  it  resting  in  sound  discretion  to  allow 
or  refuse  the  claini. 

Upon  the  whole,  the  decree  of  the  Qreuit 
Court  ia  to  be  reformed  in  these  not  very  im- 
portant particulars;  in  all  other  respects  it  is 
affirmed,  and  interest  is  to  be  allowed,  at  the 
rate  of  six  per  cent.,  upon  the  amount  of  the 
decree  thus  reformed,  'from  the  time  [*380 
of  the  appeal  from  the  Circuit  Court,  until  it 
shall  be  carried  into  effect  in  the  same  court, 
pursuant  to  the  mandate  of  this  court. 

Decree. — This  cause  came  on  to  be  heard, 
etc.  On  consideration  whereof,  it  is  ordered 
and  decreed  by  the  Court,  that  the  decree  of 
the  Circuit  Court,  awarding  the  sum  of 
$8,695.37,  damases.  to  the  libelant,  with  hi> 
costs  of  suit,  be  in  part  reversed,  to  wit,  for  the 
sum  of  $602.31,  and  be  affirmed  in  all  other  re- 
spects; and  that  the  libelant  do  recover  of  the 
respondent  the  said  amount  of  damages  de- 
creed in  the  said  Circuit  Court,  deducting  the 
said  sum  of  $602.31,  to  wit,  the  sum  of 
$8,093.06,  together  with  interest,  at  the  rate  of 
six  per  cent,  per  annum,  on  the  same  sum,  from 
the  date  of  the  decree  in  the  Circuit  Court,  to 
the  period  of  carrying  this  decree  into  effect  in 
the  Circuit  Court,  pursuant  to  the  mandate  of 
this  Court. 

Decree  in  Circuit  Court,  $8,696.37 

Deduct  10  per  cent,  on 

sales  of  cargo,   93S2.81 

Allowance  for  Washing- 
ton journey,   260.00 

9602.81  602.31 


$8,093.08 
lis 
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B81*]  [*InBtanoe  Conrt.   Slave  Trade  Acts.] 

THE  EMILY  and  TEE  CAROLINE. 

Broadfoot,  CUinuutt. 

A  libel  of  iDformatloD  doe*  not  reqaln  all  the 
tecbnlcal  preclsloD  of  on  Indictment  nt  common 
Uw.  It  tne  allegations  describe  tbe  offense,  tt  is 
all  tbat  la  necewary;  and  if  foan^  upon  «  itat- 
ate,  it  la  sufficient  If  it  pomiea  tbe  woEda  of  tbe 
law. 

An  Information,  nnder  the  slave  trade  act  of 
1794,  ch.  187,  XI.  8.  1,  which  describes,  In  one 
count,  tbe  two  distinct  acts  of  preparing  •  Tessel 
aod  of  causli^  ber  to  sail,  pursuing  tbe  words  of 
the  law  is  samclent. 

Stating  a  charge  in  the  alternative,  la  good,  if 
each  alternative  constitutes  an  offense  for  which 
the  thing  U  forfeited. 

Under  the  above  act.  It  Is  not  necessary,  in  or- 
der to  incur  the  forfeiture,  that  the  vessel  should 
be  completely  fitted  and  ready  for  sea.  As  soon 
aa  the  pre^rattons  have  proceeded  so  far.  aa 
dearly  to  manifest  the  Intoitlon,  tbe  rl^  of 
■elaore  attaches. 

APPEAL  from  the  <Mreuit  Court  of  Soutb 
Carolina. 

In  each  of  these  two  cases,  a  libel  of  infor- 
mation waa  filed  in  the  District  Court  of  South 
Carolina,  against  the  ship  Emily  and  the  brig 
Caroline,  under  the  1st  section  of  the  act  of  the 
22d  of  March,  1794,  c.  187  <XI.),  prohibiting 
tbe  carrying  on  the  slave  trade,  from  tbe  Unit- 
ad  States  to  an^  foreign  place  or  country;  and 
mi  the  2d  section  of  the  act  of  the  2d  of 
March,  1807,  c.  77  (LXVn.),  to  prohibit  the 
importation  of  alavea  into  the  United  States, 
after  the  1st  day  of  January,  1808.  Each  libel 
contained  three  counts,  two  upon  the  act  of 
S82*]  1794,  and  one  upon  that  of  1807,  'which 
are  the  same  in  their  provieionB,  so  far  as  re- 
spects this  case;  and  the  libels  described  the 
offense  in  the  alternative,  pursuing  tbe  words 
of  the  law,  "that  the  said  vessel  was  fitted  out 
within  a  port  or  place  of  the  United  States,  to 
vtii,  the  port  of  Charleston,  or  caused  to  be 
sailed  from  a  port  or  place  within  the  United 
States,  to  wit,  the  said  port  of  Charleston,  etc., 
for  the  purpose  of  carrying  on  trade  or  traffic 
in  slaves,"  etc.  A  decree  of  con^iemnation,  was 
pronounced,  in  each  case,  in  the  District  Court, 
which  was  affirmed  in  the  Circuit  Court,  and 
the  causes  were  brought  by  aj^teal  to  thia 
eonrt. 

The  causes  were  argued  by  Mr.  Harper  for 
the  appellant,  and  by  the  Attorney-General 
and  Mr.  U'Daffie  for  the  respondent. 

On  tbe  part  of  the  appellant  it  was  contend- 
ed, (1)  That  the  informations  were  fatally  de- 
fective; inasmuch  as  in  all  the  counts,  they 
charge  alternatively,  the  commission  of  one  or 
the  other  of  two  distinct  and  separate  acts, 
each  of  which  constitutes,  under  the  statute  of 
Oongreas,  a  distinct  substantive  offense;  thus 
leavmg  it  wholly  .aneertain  to  which  of  the 
charges  the  claimant  was  to  direct  his  defense 
and  proof.^  (2)  That  the  proof  did  not  sus- 
tain any  of  the  counts,  because  it  showed  that 
neither  of  the  vessels  was  actually  sent  from 
the  port  of  Charleston,  before  the  seizure;  and 
did  not  show  tbat  either  of  them  was  so  fitted 
S83*]  out  *there,  previous  to  the  seizure,  as 
to  be  in  a  condition  to  be  sent.    That  the 


1.— The  Carolina,  7  Cranch,  496. 


Nora. — What  constitntea  a  violation  of  the  laws 
against  the  slave  trade,  see  noti^  post,  268. 


offense  of  fitting  out  was  not  complete  when 
the  seizure  took  place,  and  that  a  mere  incep- 
tive fitting  out,  or  an  attempt  to  fit  out,  did 
not  constitute  the  offense  ereated  by  the  acta 
of  Congress. 

For  the  respfmdenta  it  was  ai^ned,  (1)  Tbat 
tbe  charge,  with  the  alternative,  was  sufficient, 
both  of  the  alternatives  being  illegal.  The 
note  of  the  reporter,  correcting  the  account  of 
the  decision,  when  one  of  these  cases  (The 
Caroline)  was  formerly  before  this  Court,  was 
referred  to,  in  order  to  show  that  the  Court  did 
not  mean  to  decide  in  that  case,  that  stating 
the  charge  in  the  alternative  would  not  have 
been  sufficient  if  each  alternative  had  eonstl- 
tutel  an  offense  for  which  the  vessel  would 
have  been  forfeited  by  the  law.*  The  infor- 
mations had  been  amended,  and  studiously 
avoided  the  difficulty  heretofore  made  on  ac- 
count of  the  alternativeness  of  the  charges.  As 
they  now  stand,  they  are  in  conformity  with 
the  language  of  the  statute  which  creates  the 
forfeiture,  and  though  still  alternative  in  form, 
they  are  not  so  in  substance;  since  both  the 
facts  charged  are  equally  penal,  and  the  latter 
part  of  the  section  merely  maizes  either  of  the 
facts  evidence  of  the  illegal  intention.  The 
legislature  has  thought  fit  to  depart,  in  this  * 
instance,  from  the  general  principle  of  penal 
enactments;  it  aims  at  punishing  "the  [*384  . 
intention,  and  makes  either  of  the  two  facta 
evidence  of  the  illegal  intention.  Both,  then, 
being  ill^al,  the  information  has  cwrectly 
charged  the  offense.  (2)  The  law  requires  noth- 
ing more  to  consummate  the  offense  than  dis- 
tinct acts,  showing  the  ^Uo  animo.  The  offense 
is  complete  when  there  is  any  overt  act  clearly 
indicative  of  the  attempt  to  commit  it.  If 
this  were  not  tbe  case,  and  the  crime  were  not 
to  be  considered  aa  consummated  until  the 
preparations  were  complete,  it  would  be  impos- 
sible to  define  what  was  a  complete  prepara- 
tion. Many  articles  might  be  purposely  left 
unfinished,  and  completed  at  sea;  so  that  the 
construction  contended  for  would  furnish  an 
effectual  redpe  for  a  fraudulent  evasion  of  this 
part  of  the  law. 

Mr.  Justice  Thomj^n  delivered  the  opinion 

of  the  court: 

These  coses  come  before  the  court  on  appeals 
from  decrees  of  the  Circuit  Court,  for  the 
district  of  South  Carolina,  affirming  the  decrees 
of  the  District  Court,  by  which  the  vessels  in 
question  were  condemned  as  forfeited,  under 
the  laws  of  tbe  United  States,  in  relation  to 
the  slave  trade. 

The  information  in  both  cases  are  the  same, 
except  as  to  the  name  and  description  of  the 
vessels;  and  proofs  differ  in  no  respect, 
but  in  the  state  of  preparation  In  which  the 
vessels  were  found  at  the  time  of  seizure;  but 
this  circumstance,  according  to  the  view  taken 
by  this  court  of  the  law  under  which  these 
forfeitures  have  l>een  incurred,  is  unimportant, 
and  cannot  vary  the  result.  The  *cases  [*385 
have  been  argued  together,  and  it  is  unneces- 
sary that  they  should  be  considered  separately 
by  the  court. 

The  informations  are  founded  upon  the  flrat 


2.— The  Caroline.  7  Cranch.  496 ;  note  of  errata 
at  the  beginning  of  the  velumew 
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Mction  of  tlie  act  of  the  22d  of  March,  1794, 
e.  187,  (XI.)  >  to  prohibit  the  carrying  on  the 
■lave  trade  from  the  United  States  to  any 
foreign  place  or  country;  and  on 'the  second 
section  of  the  act  of  the  2d  of  March,  1807,  c. 
77,  (LXVII.),  to  prohibit  the  importation  of 
slaves  into  the  United  States  after  the  Ist  of 
Jannaiy,  1808.  Each  information  contains 
three  counts;  two  upon  the  act  of  1794,  and 
one  apon  that  of  1807.  Ttuse  aeti,  however, 
are  pradeely  the  Mme  in  those  parta  which  are 
brought  nnder  consideration  in  these  casei,  and 
win  not  require  to  be  separately  noticed. 

The  objections  on  the  part  of  the  claimant, 
to  the  decree  of  the  Circuit  Court, 

1.  The  insufficiency  of  the  informations; 
and 

2.  That  the  proofs  fall  short  of  what  is  t«- 
qoired,  under  the  atmtutet,  to  work  a  forfeiture 
of  the  veeaels. 

The  law  (2  IT.  8.  L.  888)  declares,  that  no 
ettisen  of  the  United  States,  or  any  other  per- 
son coming  into,  or  residing  within  the  same, 
shall,  for  himself  or  any  other  person  whatso- 
erer,  either  as  master,  factor  or  owner,  build, 
lit,  equip,  load  or  otherwise  prepare  any  ship 
or  vessel,  within  any  port  or  place  of  toe 
United  States,  nor  shall  cause  any  ship  or 
vessel  to  sail  from  any  port  or  place  within  the 
same,  for  the  purpose  of  carrying  on  any  trade 
or  trafllo  in  slaves,  etc  And  if  any  vessel 
diall  be  so  fitted  out  as  aforesaid,  for  the  said 
38S*]  'purpose,  or  shall  be  caused  to  sail  so 
ks  aforesaid,  -every  such  ship  or  vessel  shall  be 
forfeited,  etc.  The  first  branch  of  the  prohibit- 
ing part  of  Uiis  section  is  very  broad  and  com- 
prehensive, nafng  various  terms  apwopriate  to 
the  prepamtion  for  a  voyage.  "Shall  not  build, 
fit,  equip,  load  or  otherwise  prepare  any  ship," 
etc  In  the  forfeiting  part  of  the  section,  these 
various  terms  are  not  repeated,  but  doubtless 
intended  to  be  co-extensive,  and  included  under 
the  words  so  fitted  out  as  aforesaid.  Under 
this  law,  then,  the  forfeiture  is  incurred,  either 
by  flttiiu:  out,  or,  in  other  words,  preparing  a 
vessel,  vnthin  the  United  States;  or  by  causing 
a  VMsel  to  sail  from  the  United  States  for  the 
purpose  of  carrying  on  the  slave  trade;  two 
distinct  acts,  either  of  which  draws  after  it 
the  same  consequence — the  forfeiture  of  the 
vessel.  The  informations  embrace  both  acts  in 
the  same  count,  pursuing  the  words  of  the  law; 
and  it  is  contended  that,  on  this  account,  they 
are  fatally  defective;  that  one  or  the  other  of 
the  acts  should  have  been  alleged,  and  not  both 
■tated  in  the  alternative,  as  has  been  done.  Ob- 
jections of  this  kind,  made  at  so  late  a  period, 
if  not  entirely  precluded,  are  not  entitled  to 
much  indulgence;  they  ought,  if  well  founded, 
to  be  made  at  an  earlier  dsy,  when  the  infor- 
mation might  be  amended,  and  great  expense 
and  delay  svi^ded.  Bat  tin  exception  would, 
at  no  time,  be  available,  la  admiralty  pro- 
ceedings, a  libel  In  the  nature  of  an  informa- 
tion does  not  require  all  the  formality  and 
technical  precisioa  of  an  indictment  at  common 
law.  11  the  allegations  are  such  as  plainly  and 
S87*]  'distinct^  to  mark  the  offense,  it  is  all 
that  is  necessary.  And  where  it  is  founded  up- 
on a  statute,  it  Is  suffleioit  if  it  pursues  the 
words  of  the  law.  And  this  la  not  at  all  at 
Tariance  with  what  f<dl  from  the  eonrt  when 
■  It.  ed. 


these  eases  were  formerly  before  It,  aa  ax- 
plained  by  the  note  referred  to  by  the  report- 
er (7  Cranch,  496,  and  note  at  Ine  beginning 
of  the  vol.),  which  states,  "that  the  court  did 
not  mean  to  decide  that  stating  the  diarge  in 
the  alternative  would  not  have  been  sufficient, 
if  each  alternative  had  constituted  an  offense 
for  which  the  vessel  would  have  been  for- 
feited." In  the  information  now  before  the 
court,  it  is  so  stated.  One  alternative  is,  fit- 
ting out,  and  the  other,  causing  the  vessel  to 
sail;  either  of  whidi,  if  proved,  would  induce 
a  forfeiture.  It  is  said  that  this  mode  of  al- 
leging two  separate  and  distinct  offenses,  leaves 
it  wholly  uncertain  to  which  of  the  accusations 
the  defense  is  to  be  directed.  This  objection,  if 
entitled  to  ctmsideration,  would  apply  equally 
to  an  information  laying  each  offense  in  a  sepa- 
rate count.  This  mif^t,  undoubtedly,  be  donej 
and  yet  no  one  interested  in  the  proceedings 
could  know  to  which  accusation  to  direct  ms 
defense.  This  Idnd  of  uncertainty  is  no  objec- 
tion, even  to  an  indictment  at  common  law. 
Distinct  offenses  may  be  laid  in  separate 
counts,  and  the  accused  may  not  know  upon 
which  he  is  to  be  tried.  The  objection,  if  avail- 
able at  all,  must  go  the  full  length  of  limiting 
every  information  to  a  single  offense.  This, 
we  think,  is  not  required  by  any  principle  of 
justice,  'or  sanctioned  by  any  rule  of  [*88a 
practice,  applicable  to  admiralty  proceedings. 

2.  It  is,  in  the  second  place,  contended  tluit 
the  proof  does  not  sustain  any  of  the  counts,  or 
show  that  any  acts  have  been  done  which  can, 
under  a  just  construction  of  the  law,  work  a 
forfeiture  of  the  vessels.  These  vessels,  al- 
though cleared  out,  were  seized  before  leaving 
the  port  of  Charleston;  of  course  there  can  be 
no  proof  applying  to  one  of  the  offenses  laid  la 
the  information,  viz.,  causing  the  vessels  to  sail 
from  a  port  or  ^lace  within  the  United  States, 
etc.  The  proof  is  only  applicable  to  the  offense, 
which  relates  to  the  preparation  of  the  vessels. 
And  to  incur  the  forfeiture  under  this  brandk 
of  the  act,  it  is  said  the  vessel  must  be  com- 
pletely fitted  and  ready  for  sea;  that  no  state 
of  preparation,  short  of  this,  will  satisfy  the 
terms  of  the  taw,  or  furnish  any  certain  rule 
by  which  to  determine  when  the  offense  has 
been  committed,  and  the  penalty  incurred.  We 
cannot,  however,  think  that  even  applying  to 
this  law  the  most  rigid  rules  of  construction 
applicable  to  penal  statutes,  it  wilt  admit  of 
the  interpretaUon  contended  for  on  the  part  of 
the  claimant.  In  construing  a  statute,  penal  as 
wett  as  others,  we  must  loolc  to  the  object 
in  view,  and  never  adopt  an  interpretation 
that  will  defeat  its  own  purpose,  if  it  will  ad- 
mit of  any  other  reasonable  construction. 

The  object  in  view,  by  the  section  of  tlie  law 
now  imder  consideration,  was  to  prevent  the 
preparatitm  of  vessels  tn  oi^  own  ports,  which 
were  intended  Air  the  slave  trade.  uxaHoe  is  con- 
nected 'with  this  preparation,  whether  ["SSS 
it  consists  in  building,  fitting,  equipping  or 
loading,  the  purpose  for  which  the  act  is  dona. 
The  law  looks  at  the  intention,  and  furnishes  > 
authority  to  take  from  the  offender  the  means 
designed  for  the  perpetration  of  the  mischief. 
This  is  not  punishing,  criminally,  the  intention 
merely;  It  is  the  preparation  of  the  vessel,  and 
tha  purpose  toe  whieh  she  Is  to  be  employed, 
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that  constitute  the  offense,  and  draws  after  it 
the  penalty  of  forfeiture.  As  soon,  therefore, 
as  tlie  preparations  have  progressed  so  far  as 
dearly  and  satisfactorily  to  show  the  purpose 
for  which  they  are  made,  the  right  of  seizure 
attadies.  To  apply  the  construction  contended 
for  on  the  part  of  Uie  claimant,  that  the  fit- 
ting or  preparation  must  be  complete,  and  the 
vessel  ready  for  sea,  before  she  can  be  seized, 
would  be  rendering  the  law  in  a  great  measure 
nugatory,  and  enable  offenders  to  elude  its  pro- 
visions in  the  most  easy  manner.  The  inten- 
tion or  purpose  for  which  the  vessel  is  flttii^, 
must  be  made  out  so  as  to  leave  no  reasonable 
doubt  as  to  the  object.  This  is  matter  of 
proof,  and,  generally  speaking,  to  be  collected 
from  the  kind  of  preparation  that  has  been 
made.  It  is  unnecessary  to  notice  minutely  the 
evidence  taken  in  these  cases.  It  thows  con- 
clusively, and  beyond  the  possibility  of  doubt, 
that  both  the  Emily  and  the  Caroline  were  fit- 
ting out  for  the  slave  trade.  In  this  the  wit- 
nesses, both  on  the  part  of  the  United  States 
and  the  claimant,  concur.  All  the  preparations 
were  such  as  were  peculiarly  adapted  to  what 
the  witnesses  call  slaving  vessels,  and  not  to 
S90*]  those  for  the  merchant  'service.  The 
ship -carpenter,  a  witness  on  the  part  of  the 
claimant,  and  who,  of  all  others,  was  best 
qualified  to  give  information  on  this  subject, 
says  the  vessels  were  fitting  in  a  manner  simi- 
lar to  that  in  which  vessels  generally  are  for 
the  slave  trade;  that  the  Emily  was  almost  com- 
plete, and  the  work  in  which  he  was  engaged 
on  the  Caroline  was  of  the  same  character  and 
description.  There  was  no  attempt  whatever 
by  the  claimant  to  explain  the  object  of  these 
particular  fitments,  or  to  show  that  the  desti- 
nation of  the  vessels  was  other  than  that  of 
the  slave  trade.  Nor  has  his  counsel,  on  the 
argument,  here,  set  up  for  him  any  such  pre- 
tense. We  may,  therefore,  safely  conclude  that 
the  purpose  for  which  these  vessels  were  fit- 
ting, was  the  slave  trade;  and  if  so,  the  right 
of  seizure  attached.  We  can  discover  no  sound 
reason  for  delaying  the  seizure  until  the  ves- 
sels were  on  the  pomt  of  sailing.  It  could  only 
be  necessary  to  render  more  certain,  from  their 
complete  fitment,  the  purpose  for  which  they 
were  to  be  employed;  and  if  that  be  satis- 
factorily ascertained,  at  an  earlier  stage  of  the 
preparation,  the  delay  would  be  useless,  and 
evasion  of  the  law  rendered  almost  certain. 
i>ecreeB  affirmed. 


S«l*1    ['Instance  Court.   Slave  Trade 
.  Acts.] 

THE  MERINO,  THE  CONSTITUTION,  THE 
LOUISA. 

Barrias  et  al.,  Claimants. 


The  technical  niceties  of  the  common  law  are  not 
resarded  in  admiralty  proceedloKs.  It  is  sufficient 
If  an  [DformatiOQ  set  fonli  tbe  olTonse  so  as  clearlj 
to  bring  It  wllhlD  tbe  statute  upon  which  the  In- 
formalioa  Is  founded.  It  is  not  necessarj  that  It 
should  conclnde  contra  (oraiam  statutl. 

The  District  Court  of  the  district  where  the 
M 


seizure  was  made,  and  not  where  tbe  offense  was 

committed,  has  Jurisdiction  of  proceedlnss  in  rem 
for  an  alleged  forfeiture. 

If  the  seizure  Is  made  on  tbe  high  seas,  or  with- 
in the  territ<try  of  a  foreign  power,  the  Jurisdiction 
is  conferred  on  the  court  of  the  dtstrict  where  the 
property  is  carried  and  proceeded  anHlost. 

A  municipal  seizure,  within  the  territory  of  a 
forelira  power,  does  not  oust  the  Jurisdiction  of  tbe 
District  Court  Into  whose  district  the  property 
may  be  carried  for  adjudication. 

The  piohlbltloas  In  the  slave  trade  acta  of  the 
10th  of  May.  1800.  c.  205,  LI.  and  of  the  20th  of 
April,  1818.  extend  as  well  to  the  carrying  of 
slaves  on  freight,  as  to  cases  where  the  persons 
transported  are  the  property  of  citizens  of  the 
United  States ;  aod  to  the  carryiuR  them  from  one 
port  to  another  of  the  same  foreign  empire,  as 
well  as  from  one  foreign  country  to  another. 

Under  the  4th  section  of  the  act  of  the  10th  ot 
May,  1800,  c.  205.  LI.  tbe  owner  of  the  slaves 
transported  contrary  to  the  provisions  of  that  meU 
cannot  claim  the  same  In  a  court  of  the  United 
States,  although  they  may  be  held  in  servitude  ac- 
cording to  the  laws  of  his  own  country.  Bot  It, 
at  tbe  time  of  the  capture  by  a  commlasionea  ves- 
sel, the  olTeoding  ship  was  in  possession  of  a  non- 
commissioned captor,  who  had  made  a  selsure  tor 
tbe  same  offense,  the  owner  of  the  siavea  may 
claim .  the  section  only  applying  to  persons  loter- 
ested  In  tbe  enterprise  or  voyage  lo  which  the  sup 
was  employed  at  the  time  of  such  capture. 

APPEAL  from  the  District  Court  of  Ala- 
bama. These  were  the  cases  of  several 
vessels,  and  their  •cargoes  of  African  [•SeS 
slaves.  The  information  filed  in  the  case  of 
The  Constitution  was,  as  well  on  behalf  of  the 
United  States,  as  of  George  M.  Brooke,  a  col- 
onel in  the  army  of  the  United  States.  The 
first  count,  after  stating  the  seizure  of  this 
vessel,  with  a  valuable  cargo  on  board,  and 
eighty-four  African  slaves,  by  the  said  Brook^ 
on  waters  navigable  from  the  sea  by  vessels  off 
ten  tons  burden  and  upwards,  alleges  that  the 
said  vessel,  being  a  vessel  of  the  United 
States,  owned  by  citizens  of  the  United  States, 
was  employed  in  carrying  on  trade,  business  or 
traffic,  contrary  to  the  true  intent  of  an  act  of 
Congress,  passed  on  the  10th  of  May,  1800»  en- 
titled, "An  act  to  prohibit  the  carrying  on  of 
the  slave  tr&de  from  the  United  States  to  any 
foreign  place  or  country,"  that  is  to  say,  waa 
employed  or  made  use  of  in  the  transportation 
of  slaves  from  one  foreign  country  to  another, 
viz.,  from  Havana  to  Pensacola,  both  places  be- 
longing to  the  King  of  Spain,  contrary  to  the 
form  of  the  said  act,  whereby  the, said  veasel 
and  her  cargo  became  forfeited. 

It  was  admitted  by  the  counsel  for  tbn  re- 
spondents, that  the  second  and  third  eounts 
w<tre  unsupported  by  the  evidence,  and'  they 
were,  therefore,  abandoned. 

The  fourth  count  charges,  that  certain  citi- 
zens of  the  United  States  did,  in  June,  1818, 
take  on  board,  or  transport  from  one  forei^ 
place  or  country  to  another,  certain  negroes,  in 
a  vessel,  for  the  purpose  of  holding,  selling  or 
otherwise  disposing  of  them  as  slaves,  or  to  be 
held  to  labor  or  service.  In  the  case  of  The 
Merino,  the  information  'contains  three  [*39S 
counts,  the  second  of  which  alone  was  relied 
upon  by  the  counsel  for  the  respondent,  and 

this  states,  that  on  the  day  of  June,  1818, 

certain  citizens  of  the  United  States  received 
on  board  of  the  said  vessel,  belonging  to 


NoTB. — As  to  Jorlsdictlon  of  tiie  District  Court 
In  admiral^,  see  note  to  1  L.  e&  D.  S.  489. 

Wheat. 


Digitized  by  Google 


18S4 


Tbs  Mebino,  etc.,  Babsias  bt  al..  Claimants. 


383 


citiaens  of  the  United  States,  and  transported 
from  <»ie  for^gn  place  or  countrj,  yiz^  from 
Caba  to  pBiwaeoIa,  a  certain  number  of 
negroes,  for  the  purpose  of  holdmg  the  said 
negroes  as  Blares;  and  that  the  said  vessel, 
vith  her  cargo,  and  the  negroes,  were,  on  the 
31st  of  June,  1818,  seized  on  the  high  seas  by 
Capt.  M^eever,  commander  of  the  United 
States  ketch  Surprise,  and  were  brou^t  into 
the  district  of  Mobile,  for  a  violation  of  the 
laws  of  the  United  States,  and  particularly  of 
the  4  th  section  of  tlte  act  of  1818. 

The  information  in  the  ease  of  The  Louisa 
and  her  cargo  was  8ubstanti^7  the  same  as 
the  one  last  mentioned,  the  second  count  being 
also  founded  on  the  4th  section  of  the  act  of 
1818. 

The  evidence  in  these  cases  established  the 
f<^wing  facts,  viz.:  That  the  above  vessels, 
«wBed  by  citizens  of  the  United  States,  and 
roistered  as  such,  sailed  from  certain  ports  in 
the  United  States  to  Havana,  where  they  each 
faeeiTed  on  board  certain  goods,  aa  also  a  num- 
ber of  slaves,  newly  imported  from  the  coast 
«f  Africa,  the  latter  belonging  to  the  subjects 
id  Spain,  residents  either  of  Havana  or  Fensa- 
cola,  to  be  transported  from  the  former  to  the 
latter  place.  The  Merino  cleared  out  at  Bm- 
vmna  on  the  2d  of  June,  1818,  for  Mobile,  and 
the  Constitution  and  lAuisa,  on  the  10th  of  the 
S94*]  same  month,  for  New  Orleans.  "The 
owners  of  these  vessels,  however,  engaged  to 
land  the  slaves  at'  Fensacola,  on  their  respec- 
tive voyages  to  New  Orleans  and  Mobile.  On 
their  arrival  within,  or  near  to,  the  bay  of 
Fensacola,  that  place  was  found  in  possession 
«f  the  American  army,  under  the  command  of 
Gen.  Jackson.  The  Merino  was  seized  by  the 
United  States  ketch  Surprise,  commanded  by 
Cspt.  M*Keever,  within  a  mile  and  a  half  of 
Fort  Barancas,  inside  the  bar,  and  within  the 
harbor  of  Fensacola.  The  Constitution  was 
taken  possession  of  by  Col.  Brooke  of  the 
United  States  army,  under  the  guns  of  Fort 
Barsncas,  then  in  possession  M'the  United 
States  forces.  The  Louisa  was  captured  by 
Capt.  MlCeever,  in  the  ketch  before  mentioned, 
outside  of  the  bar  at  Fensacola,  standing  in. 
These  vessels,  with  their  goods  on  board,  and 
iJk  negroes,  were  sent  to  the  district  of  Mobile 
for  adjudication.  The  Constitution,  having  on 
board  an  agent  of  Col.  Brooke,  was  boarded  olT 
SfaAile  point  by  the  United  States  revenue 
boat^  and  was  carried  in  and  reported  by  Capt. 
Levis,  commanding  said  boat,  to  the  collector, 
as  having  been  seized  by  him,  the  agent  re- 

Srting  the  seizure  as  having  been  made  by 
I.  Brooke. 

The  informations  against  these  vessels  and 
ibeir  cargoes,  were  filed  in  the  general  court 
40T  the  territory  of  Alabama,  from  whence  the 
proceedings  were  removed  into  the  District 
Court  of  Alabama,  where  the  vessels  and  their 
awgoes  were  sev^nlly  condemned  as  forfeited 
to  the  United  States,  but  the  distribution  whs 
reserved  for  the  future  order  of  the  court. 
J95*]  From  these  'sentences  of  condenma- 
tkm,  the  claimants  of  the  vessels  and  the 
cargoes  appealed  to  this  court. 

Mr.  C.  J.  Ii^ersoll,  for  the  appellants,  (1)  ar- 
gued upon  the  facts,  to  show  that  the  transac- 
cions  were  in  good  faith;  that  Fensacola  was 
the  real  destination  of  the  persons  transported, 
«  Lu  cd. 


who  were  slaves  by  the  laws  of  Spain  estab* 
lished  in  the  Island  of  Cuba ;  that  there  was  no 
intention  of  introducing  them  into  the  United 
States,  contrary  to  our  laws,  but  that  they 
were  bound  from  one  Spanish  colony  to  an* 
other,  under  a  license  from  the  local  govern- 
ment. (2)  That  the  temporary  occupation  of 
Fensacola,  in  1818,  by  the  troops  of  the  Unit- 
ed States,  under  Gen.  Jackson,  was  not  such 
a  conquest  in  war  as  changed  the  national  char- 
acter of  the  province  of  Florida,  but  was  a 
mere  incursion  into  the  country,  for  the  pur- 
pose of  chastising  the  Indian  savages,  and  de- 
Driving  them  of  succors  and  a  place  of  refuge. 
The  principle,  that  a  lawful  conquest  in  war 
has  the  effect  of  suspending  the  operation  of 
the  local  laws  of  the  place,  and  of  establishing 
such  others  as  the  conqueror  thinks  fit  to 
substitute,  was  incontestable,  but  could  not  ap- 
ply to  such  a  case  as  that  before  the  Court.* 
The  United  States  were  not  at  war  with 
Spain;  and  even  if  they  had  been,  the  occupa* 
tion  of  the  Spanish  territory  by  their  arms 
would  not  change  the  jurisdiction,  until  its 
possession  was  confirmed  by  a  "^treaty  ['396 
of  peace.*  But,  according  to  our  municipal  con- 
stitution, even  if  the  territory  had  been  ceded 
by  treaty,  it  would  require  an  act  of  Congress 
to  apply  the  laws  of  trade  for  its  govemment. 

(3)  The  slave  act  of  1800,  c.  205,  does  not  af- 
fect the  slaves  transported,  unless  they  belong 
to  the  owner  of  the  vessel.  Besides,  it  merely 
prohibited  their  transportation  from  one  for- 
eign country  to  another,  and  not  from  one 
place  of  the  same  country  to  another.  This 
was  the  case  of  a  removal  of  slaves,  who  were 
such  by  the' laws  of  the  island,  from  Cuba  to 
another  Spanish  colony.  Since  the  enactment 
of  the  first  law  on  the  subject,  in  1794,  down 
to  the  present  time,  the  policy  of  the  national 
legislature  has  been  limited  to  the  suppressioa 
of  the  slave  trade  (properly  so  called),  and  to 
prevent,  as  far  as  could  be  done,  the  bringing 
into  a  state  of  servitude  those  persons  who 
were  free  in  their  own  country;  and  since 
the  condition  of  persona  who  are  uready  slaves, 
cannot  be  changed  or  made  worse,  by  their  re- 
moval from  one  slave-holding'  country  to  an- 
other,, the  statutes  ought  not  to  be  so  con- 
strued as  to  prohibit  citizens  of  the  United 
States  from  being  concerned  in  such  removals. 

(4)  The  District  Court  of  Alabama  had  no 
jurisdiction  of  these  causes,  under  the  judiciary 
act  of  1789,  c.  20,  s.  9,  since  the  seizure  was 
made,  neither  upon  the  high  seas,  nor  upon 
waters  navigable  from  the  sea,  within  the  dis- 
trict, but  it  was  made  within  *the  [*897 
territorial  jurisdiction  of  a  foreign  power. 
The  waters  where  this  seizure  was  made,  form 
no  part  of  the  "high  seas."*  He  also  insisted 
that  no  regular  admiralty  process  had  issued 
in  the  court  below,  and  that  the  informations 
were  defective  in  not  concluding  contra  forniam 
statuti,  and,  at  the  same  time,  not  containing 
any  express  reference  to  the  statutes  under 
which  the  proceedings  were  commenced. 

1.  — Tbe  United  States  v.  Hayward.  2  Gall.  Rep. 
501;  United  SUtes  v.  Rice.  4  Wbeat  Sep.  2*6; 
The  Poltlna,  Dodson's  Adm.  Rep.  450. 

2.  — UrottuB  de  S.  B.  ac  F.  lib.  3,  c.  6,  s.  4,  5, 

Par  Barbeyr,  torn.  2,  p.  786 ;  Mably,  Droit  de 
Europe,  torn.  1,  c.  2,  p.  144. 

3.  — United  States  v.  Wiltberger,  0  Wheat  Rep. 
93;  United  States  v.  Pirates.  l£  200. 
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The  Attorftey-General  and  Mr.  Eelley.eontn, 
(1)  inBisted  that  there  was  no  ground  for 
Hmlting  the, operation  of  the  slave  trade  acts 
fn  the  manner  proposed  on  the  part  of  the 
appellants.   Foreigners  cannot  he  permitted, 
with  impunity,  to  employ  our  shipping  in  the 
transportation  of  slaves.   The  acts  of  Congress 
may  attach  to  American  vessels,  wherever  they 
may  be,  or  however,  employed.   Both  the  vei*- 
aels  and  the  slaves  had*  here  committed  an  of- 
fense, in  the  eye  of  the  law,  for  which  it  pro* 
nounced  a  forfeiture,  without  regard  to  the  na- 
tional character  of  the  owners  of  ship  or  cargo. 
Foreigners  are  bound  to  know,  and  are  sup- 
posed to  know,  our  laws  of  trade,  in  all  cases 
where  those  laws  may  be  justly  applied;  and 
they  may  be  justly  applied  to  the  conduct 
of  our  vessels,  whether  in  our  own  ports, 
in  foreign  ports,  or  on  the  high  seas.  Under 
the  statutes  now  in  question,  it  is  not  nec* 
aasary    that    the    two    foreign    ports  or 
places,   between   which   the  traflSc   is  car- 
S98*]   ried  on,  should  be  in  'different  for- 
eign countries  or  empires.   Much  of  the  slave 
trade  was  carried  on  from  European  factories 
on  the  coast  of  Africa  to  the  colonies  of  the 
same  nation  in  the  West  Indies  or  South 
America;  and  could  there  be  a  doubt  that  this 
trade  was  meant  to  ba  prohibited  hj  Congress  t 
It  is  sufficient  to  satufy  the  words  of  the 
statute,  if  the  two  places  axe  foreini  with  re* 
spect  to  the  United  States.  Kor  is  it  material 
whether  the  American  owner  of  the  vessel  has 
any  proprietary  interest  in  the  slaves  or  not. 
Whether  they  are  carried  as  his  property  for 
sale,  or  to  be  held  to  service,  or  are  transported 
<m  freight  for  the  slave  merchant,  pr  owner, 
the  forfeiture  equally  attaches  to  vessel  and 
cargo.    (2)  By  the  4th  section  of  the  act  of 
J.800,  e.  205,  the  claimants,  if  interested  in  the 
enterprise  or  voyage  in  which  the  vessd  is  em- 
ployed, are  expressly  excluded  from  restitu- 
tion of  the  slaves  which  belong  to  them.  But 
here  it  may  be  doubted  whether  they  have 
proved  any  proprietary  interest  which  will  en- 
title them  to  restitution.   The  onus  probandi 
was  on  them.   They  must  show,  by  positiva 
aridence,  that  those  persons  Were  slaves  accord- 
ing to  the  laws  of  Spain,  and  that  they  had  a 
right  to  carry  them  from  one  colony  to  an- 
other, by  those  laws.   Foreign  laws  are  mat- 
ters of  fact,  and  as  such,  must  be  proved,  ac- 
cording to  the  rules  of  evidence  applicable  to 
them,  whether  written  or  unwritten.    (3)  It 
was  not  meant  to  be  contended  that  the  Unit- 
ed States  acquired  any  sovereignty  or  jurisdic- 
tion over  the  Spanish  territory,  by  its  tempo- 
rary  occupation.     It   was   unnecessary  to 
Sft9*]  'maintain  such  a  position.  Here  was  a 
fraudulent  attempt  to  violate  our  laws,  by 
transporting  those  persons  from  the  Island  of 
Cuba,  with  a  colorable  destination,  for  another 
Spanish  colony,  but  with  the  real  intention  of 
introducing  them  into  the  United  States.  In 
order  to  gtva  tin  Distriot  Court  of  Alabama 
jurisdiction,  it  is  immaterial  where  the  offense 
was  committed;  and  it  is  equally  immaterial 
where  the  seizure  was  made,  provided  it  was 
not  made  in  any  other  district  of  the  United 
States.   In  any  other  ease,  jurisdiction  is 
given  to  the  court  within  whose  district  the 
property  is  carried  for  adjudication.  The  tres- 
pass on  the  Spanish  territory  cannot  be  to 


connected  wjth  the  subsequent  seizure,  under 
the  process  of  the  court  below,  as  to  invalidate 
the  seizure.*  If  there  was  any  offense  asainst 
the  sovereignty  of  Spain  in  the  original  snxuf^ 
that  is  a  matter  to  be  adjusted  oetween  the 
two  governments.' 

Mr.  Justice  Washington  delivered  the  opin- 
ion of  the  court,  and,  after  stating  the  case, 

EE >ceeded  to  enumerate  the  objecUons  made 
the  counsel  *for  the  apjpellants,  to  [*40a 
t  several  decrees  of  the  vourt  below: 

1.  That  the  regular  admiralty  process  waa 
not  issued  in  these  cases. 

2.  That  the  informations  do  not  oondude- 
against  the  form  of  the  statute. 

3.  That  the  District  Court  of  Alabama  had 
not  jurisdiction,  the  seizures  having  been  made, 
not  within  the  waters  of  that  sUte,  or  on  the 
high  seas,  but  within  the  jurisdiction  of  a  for- 
eign nation. 

4.  That  the  acts  of  Congress,  on  which  these 
informations  are  founded,  were  intended  to  ap- 
ply exclusively  to  the  suppression  of  the  slave 
trade,  from  the  coast  of  Africa,  or  ebewhere, 
for  the  purpose  of  holding  or  disposing  of  the 
subjects  of  the  trade,  as  uaves,  and  not  to  the 
carrying  of  them,  when  in  a  state  of  slavery, 
from  one  foreign  country  to  another. 

1.  That  the  proceedings  in  .these  cases  were 
not  conducted  with  the  regularity  usually  ob> 
served  in  admiralty  causes,  must  be  admitted. 
But  the  court  is  of  opinion  that  all  objections 
of  this  nature  were  waived,  by  the  appearance 
of  the  parties  interested  in  the  property  seized, 
and  filmg  their  claims  to  the  same.  In  each 
case,  a  warrant  issued  to  the  marshal  to  seias 
the  property  libeled,  and  to  cite  and  admonish 
all  persons  claiming  an  intereat  in  the  aanu^ 
to  appear  before  the  court,  and  to  show  canaa 
why  uie  same  should  not  be  ccmdemued,  as  for> 
feited  to  the  United  States.  This  process  waa 
returned  executed,  and  claims  were  interposed 
for  the  several  vessels  and  their  *car-  [*401 
goes,  by  the  asserted  owners  thereof.  Uptm 
the  strictest  rules  which  govern  in  courts  of 
common  law,  objections  to  the  r^nlarity  of 
the  process,  to  enforce  an  Mpearance,  would  be 
considered  as  removed  by  the  appearance  of  the 
party,  and  pleading  to  the  merUs. 

2.  The  second  objection  is  witJiout  founda- 
tion in  fact,  in  relation  to  the  information 
against  the  Constitution  and  her  cargo;  and 
we  think  it  inadmissible  in  point  of  .law,  in 
the  other  two  cases;  the  count  relied  upon  in 
those  informations  stating  expressly  tliat  the 
seizure  was  made  for  a  violation  of  the  4th 
section  of  the  act  of  1818,  the  title  of  which 
is  accurately  set  forth.  For  all  the  purposes 
of  justice,  and  of  notice  to  the  claimant  of  the 
charge  which  he  was  called  upon  to  answer, 
this  must  be  deemed  sufficient;  and  the  addi- 
tion of  the  technical  words,  contra  formam 
statuti,  is  altogether  formal  and  unnecessary. 

1.  — The  Blchmond,  9  Cranch.  102. 

2.  — Tbe  counsel  was  procfledtng  to  anm  the 
qnestion  ai  to  the  rlabts  of  Colooel  Brooke,  as  a 
non-commisstoned  captor,  or  seizor,  but  waa  stopped 
bj  tbe  court,  upon  tne  soggestlon  that  tbe  decrees 
of  tbe  court  below  had  reserved  tbe  qnestion  of 
distribution  of  the  proceeds  of  the  selzare,  tor  Its 
further  directions,  as  la  cases  of  prise  and  other 
admlraltj  proceedings;  and  that  BOtblaa  waa  be- 
fore this  court  upon  the  pfeseat  appeu,  hat  the 
Question  of  Corfeltnta. 
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b  the  flUM  of  Hie  Samuel,  X  Wheat.  Rep.  0, 
and  Tbe  Hoppet,  7  Crmnah*  889,  It  was  ob- 
memi  Ify  Uiu  court  that  teehiifcal  nieeties  of 
the  conuBon  law,  as  to  informations,  whicb 
are  amaipoTtant  in  themselres,  and  stand  only 
OB  precedents,  are  not  regarded  in  admiralty 
information;  the  material  inquiry  in  the  lat- 
ter case*  beinff.  whether  the  offense  is  so  set 
forth,  as  clearly  to  bring  it  within  the  statute 
■pott  wUch  the  information  is  founded. 

8.  The  objeotioit  raised  to  the  jurisdiction  of 
tba  Dtstriet  Court  of  Alabama  is  principally 
gromided  upon  the  9th  section  of  the  judiciary 
act  of  1789,  c  20,  which  provides,  ''that  the 
district  courts  shall  have  exclusive  original 
49S*]  cognizance  *of  all  civil  causes  of  ad- 
miralty and  maritime  jurisdiction,  including  all 
seixores  under  laws  «t  impost,  navigation  or 
trade  of  the  United  States,  where  the  seizures 
ara  made  on  waters  which  aia  navigable  from 
the  lea,  bj  Teasels  of  ten  or  more  tons  burthen, 
within  thdr  respeeUve  districts,  as  well  as 
vptm  the  hifl^  seas."  It  is  contended  that  the 
seixores  in  these  eases  were  not  made  upon  the 
hi|^  seas,  or  upon  waters  within  the  district 
of  Alabaina,  and,  therefore,  the  jurisdiction 
was  not  conferred  on  that  court.  The  section 
above  redted,  marks  out,  not  only  the  general 
jorisdietion  of  the  district  courts,  but  that  of 
the  aereral  diatriet  court*  in  relation  to  each 
otiier,  in  eases  of  seizures  on  waters  of  the 
United  States,  navigable  from  the  sea,  by  ves- 
•eLs  of  a  particular  burthen.  If  made  with- 
is  the  waters  of  one  district,  the  jurisdiction 
attaches  to  the  court  of  that  district,  and  the 
rait  must  be  there  prosecuted.  The  jurisdic- 
tioa,  in  these  cases,  is  given  to  the  court  of  the 
district,  not  where  the  offense  wfia  committed, 
but  whiere  the  eeinire  is  made.  But  where  the 
•dsore  U  made  on  the  hi^  seas,  the  jurisdic- 
titiB  is  OMiferred  upon  no  particular  district 
court,  and  it  may,  therefore,  be  exercised  by 
the  court  of  any  district  into  which  the  prop- 
erty is  carried,  and  there  proceeded  against. 
Jm  like  manner,  if  the  seizure  be  made  within 
the  waters  of  a  foreign  nation,  as  was  done  in 
theae  eases,  eognizanee  of  the  oause  is  given, 
mder  the  general  expressions  of  the  section, 
aa  to  civil  eases  of  admiralty  and  maritime 
jurisdiction,  to  the  court  of  the  district  into 
4*S*]  whkh  the  property  'is  conducted,  and 
on  which  the  prosecution  is  instituted.  The 
HlMality  of  the  service  in  this  Utter  case  has 
Mtiiing  to  do  with  the  question  of  jurisdiction, 
as  was  decided  by  this  court  in  the  case  of  The 
Siehmoad.  9  <h«nch,  108. 

4.  The  last  objection  involves  the  merits  of 
these  causes.  In  the  case  of  The  Constitution, 
the  counsel  for  the  appellees  rely  upon  the 
first  and  fourth  counts  in  the  information; 
and,  in  the  two  other  cases,  on  the  second 
eonnt.  But,  we  think  that  the  first  count,  in 
the  first  of  these  cases,  must  be  put  out  of 
view;  because,  although  it  charges  a  violation 
of  the  act  of  1794,  it  states  the  offense  within 
the  word*  of  the  act  (tf  the  10th  of  hfoy,  1800, 
and  yet  it  alleges  it  to  have  been  committed 
contrary  to  the  form  of  the  act  of  1794,  the 
title  of  which  is  specially  recited.  This  was, 
BO  doubt,  a  mistake  of  the  proctor;  but  it  par- 
takes too  much  of  substance  to  be  the  founda- 
tioa  of  a  sentence  of  condemnation,  in  a  cat»e 
so  hi^Iy  penal  as  this  is.  But,  that  count  is 
•  ed. 


not,  in  the  opinion  of  the  court,  material'  to 
the  decision  of  that  eaB&  because,  we  are  all 
of  opinion  that  the  fcmrui  count  ia  fully  sup- 
ported by  the  evidence  in  the  cause,  and  war- 
rants the  sentence  of  condemnation  pronounced 
by  the  inferior  court.  This  count  is  strictly 
within  the  4th  section  of  the  act  of  1818;  and 
so  is  the  second  count  in  the  informations 
against  the  Itoino  and  T^lfh^  tad  their  car- 
goes. ' 

The  aisnment  relied  upon  by  the  counsel  for 
the  appellUlts  was,  that  the  policy  of  our  laws, 
from  toe  year  1794  down  to  the  latest  act  of 
legislation,  had  been  confined  to  the  supprea- 
8ion  of  'the  slave  trade,'  and  to  pre-  [*404 
vent,  as  far  as  could  be  done,  the  bringing  intO' 
bondage  those  jtersons  who  were  free  in  their 
own  country;  and,  that  since  the  condition  of 
persons  already  slaves  cannot  be  clianged  or 
made  worse,  by  their  removal  from  one  slave- 
holding  countiy  to  another,  the  acts  of  1800 
and  1818,  ouf^t  not  to  "be  so  construed  as  to 
prohibit  citizens  of  the  United  States  bdng 
concerned  in  such  removals. 

It  may  well  be  doubted,  whether  even  the^ 
act  of  1794,  the  first  which  passed  upon  this 
subject,  can  fairly  receive  the  narrow  con- 
struction which  is  contended  for,  since  it  pro- 
hibits the  fitting  of  vessels  within  the  United 
States,  not  only  for  the  purpose  of  procuring 
from  any  foreign  kingdom  the  inhabitants 
thereof,  to  be  transported  to  some  foreign 
country,  to  be  disposed  of  as  slaves,  but  also 
for  the  purpose  of  carrying  on  any  trade  or 
traffic  in  slaves,  to  any  foreign  country,  ap- 
parently embracing  the  two  cases  of  free  per- 
sons of  color,  whose  condition  is  changed  by 
being  brought  into  a  state  of  slavery,  aiu 
also  persons  already  slaves,  and  intended  to  be 
used  as  subjects  of  traffic.  Be  this  as  it  may, 
the  language  of  the  acts  of  1800  and  1818^ 
leaves  no  reasonable  doubt  that  the  intention 
of  the  legislature  was  to  prevent  citizens  of, 
or  residents  within,  the  United  States,  from 
affording  any  facilities  to  this  tr^e,  although 
they  should  have  no  interest  or  prop^y  in  t£e 
slaves  themselves,  and  lUthou^pi  they  should 
not  be  immediately  instrumental  to  uie  trans - 

EirtatioQ  of  thejn  from  their  native  country, 
y  the  former  of  these  laws,  the  offense  ia 
made  to  consist  *in  the  employment  of  [*40& 
a  vessel  belonging  to  citizens  of  the  United 
States,  or  to  persons  resident  within  the  same,. 
in  carrying  slaves  from  one  foreign  country  or 
place  to  another,  no  matter  for  what  purpose. 
By  the  latter,  it  consists  in  taking  on  board,, 
or  transporting  from  Africa,  or  from  any  for- 
eign country  or  place,  any  negro,  etc.,  in  any 
vessel,  for  the  purpose  of  holding  or  disposing 
of  such  person  as  a  slave,  or  to  be  held  tO' 
service,  etc.,  where  those  acts  are  performed  by 
citizens  of,  or  residents  within  the  United 
States. 

It  cannot  be  questioned,  but  that  the  case  of 
The  Constitution,  as  stated  in  the  information,, 
and  proved  by  the  evidence,  is  literally  within 
the  provisions  of  the  latter  act.  The  staves 
seized  in  that  vessel,  were  taken  on  board  of 
her  by  a  citizen  of  the  United  States,  in  one 
foreign  place,  for  the  purpose  of  their  being 
held  to  service  or  labor.  The  court  do  not 
feel  themselves  justified  in  restraining  the 
general  expression  of  this  law,  upon  the  ground. 
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4tf  a  supposed  policy,  the  reality  of  which,  to 
«ay  the  most  of  it,  is  very  questionable.  The 
sentence,  therefore,  of  the  court  below,  in  the 
«ase  of  this  vessel  and  her  cargo,  must  be  at- 
£rmed. 

The  same  decision  would,  of  course,  be  made 
in  the  cases  of  The  Merino  and  The  Louisa,  and 
their  cargoes,  if  it  were  not  for  the  circum- 
stance that  the  sectmd  count  in  the  informa- 
tions against  those  vsssels  alleges  that  the 
«itizenB  of  the  United  States,  who  took  the 
slaves  on  board  at  the  Havana,  did  so  for  the 
purpose  of  holding  them  as  slaves,  which  alle- 
gation is  not  proved  by  the  evidence  in  those 
406*]  cases.  They  were  taken  on  board  •mere- 
ly as  passengers,  to  be  delivered  at  Pensacola 
to  their  owners,  or  to  those  to  whom  they 
•wen  oonsigned.  The  sentences  in  these  two 
cases  must  therefore  he  reversed,  and  the 
causes  remitted  to  the  District  Court,  with 
■directions  to  permit  the  libelants  to  amend,  it 
heing  obvious  to  this  court,  from  the  evidence, 
that  the  negroes  takra  on  board  of  those  ves- 
sels were  transported  for  the  purpose  of  their 
■being  held  to  service. 

The  three  remaining  cases  present  the  claims 
of  the  asserted  owners  of  the  slaves  transport- 
ed in  the  above  vessels,  from  Havana  to  Pensa- 
cola, which  were  brought  before  the  court  be- 
iow,  in  the  form  of  libels  for  restitution.  To 
these  libels  no  claims  were  filed,  and  the  sent- 
«nce  of  the  court  in  each  of  the  cases  was, 
"that  the  slaves  remain  subject  to  the  laws  of 
Alabama;"  from  which  decision  appeals  were 
taken;  and  as  they  amount,  substantially,  to 
«  dismission  of  the  libels,  it  becomes  necessary 
to  examine  their  correctness.  The  ownership 
of  the  slaves,  as  claimed  by  the  respective 
libelants,  appears  to  the  court  to  be  suiiicient- 
ly  established.  It  is  in  proof,  that  slavery  was, 
and  is,  permitted  to  exist  in  the  Island  of 
Oiba,  either  by  particular  ordinances  of  the 
Spanish  government,  or  by  custom;  that  the 
slaves  in  question  were  imported  into  that 
island  from  Africa  by  Antonio  de  Frias,  and 
were  shipped  at  Havana  for  Pensacola  by 
these  libelants,  as  their  property,  under  a  pass- 
|>ort  regularly  granted  by  the  Governor-General 
of  Cuba;  the  slaves  claimed  by  the  libelants, 
other  than  Frias,  having  been  purchased  from 
407*]  him  by  those  libelants.  It  would  *seem 
unreasonable  to  require  other  or  better  proof 
of  owneiship,  in  property  of  this  description, 
than  these  facts  furnish. 

The  only  question,  then.  Is,  whether  these 
persons  are  prevented  from  claiming  restitu- 
tion of  these  slaves  by  any  law  of  the  United 
States.  The  only  act  which  bears  upon  this 
subject,  is  that  of  the  10th  of  May,  1800,  the 
4th  section  of  which,  after  declaring  that  it 
ehould  be  lawful  for  any  of  the  commissioned 
vessels  of  the  United  States  to  seize  any  ves- 
sel employed  in  carrying  on  trade,  business  or 
traffic,  contrary  to  the  intent  and  meaning  of 
that  act,  or  the  act  of  1794,  enacts,  that  "all 
ipersona  interested  in  such  vessel,  or  in  the 
enterprise  or  voyage  in  which  such  vessel  shall 
be  employed,  at  the  time  of  such  capture,  shall 
he  precluded  from  all  right  or  claim  to  the 
slaves  found  on  board  such  vessel,  and  from 
all  damages  or  retribution  on  account  thereof." 
There  can  be  no  question  but  that  this  section 
is  strictly  applicable  to  the  claimants  of  the ; 
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slaves  on  board  tlte  Merino  and  Louisa,  those 
vessels  having  been  seized  whilst  employed  in 
carrying  on  trade  forbidden  by  the  act  of  1800, 
by  a  commissioned  vessel  of  the  United  StatM. 
Ilie  case  of  the  claimants  of  the  slaves  on 
board  of  the  Constitution  is  different.  That 
vessel,  with  her  cargo,  was  seized  in  the  bay  of 
Pensacola  by  a  military  officer,  and  was  con- 
ducted by  his  agent  to  Mobile,  for  the  purpose 
of  being  libeled  for  his  use.  The  1st  section  of 
this  act,  which  declares  the  forfeiture  of  any 
vessel  belonging  to  &  citizen  of  the  United 
States,  employed  in  transporting  slaves  from 
one  foreign  country  to  another,  *containB[*408 
a  provision,  that  the  said  vessel  may  be  Ubeled 
and  condemned  for  the  use  of  the  person  who 
shall  sue  for  the  same.  The  right  to  seize  the 
vessel,  and  slaves  on  board,  would  seem  to  be 
a  necessary  consequence  of  the  right  to  enforue 
the  forfeiture.  The  possession  of  the  vessel, 
then,  being  lawfully  vested  in  Col.  Brooke,  at 
the  time  she  was  boarded  by  the  revenue  hotA^ 
off  Mobile  Point,  it  could  not,  with  any  pro- 
priety, be  asserted  that  she  was  employed  in 
carrying  on  trade,  contrary  to  law,  at  the  time 
she  was  so  boarded.  Her  employment  in  such 
trade  was  completely  terminated  by  the  firat 
seizure,  and  she  was  on  her  way  for  adjudica- 
tion when  the  second  seizure  was  made.  If, 
under  these  circumstances,  a  capture  of  the 
vessel  could  not  be  legally  made  by  the  reve- 
nue boat,  then  the  claims  of  the  owners  of  the 
slaves  on  board  is  not  precluded  by  the  4th 
section  of  the  act  of  1800;  the  sentence  above 
quoted  applying  only  to  persona  interested  ia 
the  voyage  in  which  the  vessel  was  employed 
at  the  time  of  such  capture. 

The  court  ja  therefore  of  opinion,  that  in 
the  case  of  Antonio  de  Frias  and  David  Nagle 
against  eightyrfour  African  slaves,  the  sen- 
I  tence  of  the  court  below  is  erroneous,  and 
ought  to  be  reversed,  and  that  a  decree  of  resti- 
tution ought  to  be  made. 

Sentence  in  the  case  of  The  Constitution  af- 
firmed. Sentences  in  the  case  of  The  Louisa 
and  Merino  reversed,  with  leave  to  amend. 
Sentence  reversed  as  to  the  claim  of  Friaa  and 
Nagle,  and  restitution  decreed. 


["Instance  Court.    Blave  Trade  Acts.  [*409 
Lien  of  Material  Men. 
THE  ST.  JAGO  DE  CUBA. 
Vinente  et  al..  Claimants. 

A  question  of  fact,  uoder  the  slave  trade  acts. 
CoodemnatloQ  proDounced. 

The  claim  or  seamen,  for  wages,  on  a  voyage, 
underlaken  In  violatloa  of  the  slave  trade  acts,  out 
of  the  proceeds  of  tbe  forfeited  vessel  In  the  regis- 
try, rejected. 

Tbe  claims  of  seamen,  for  wages,  and  of  material 
men,  lor  suppllea,  where  the  parties  weie  Innocent 
of  all  knowledge  of,  or  participation  In.  tbe  illegal 
voyage,  preferred  to  the  claim  of  forfeiture  on  the 
part  of  the  government. 

Material  mc-n  have  a  lien,  which  may  be  enforced 
by  a  proceeding  In  tbe  admiralty.  In  nto,  for 
necessaries  or  supplies,  fiirnlsbed  In  a  port  to 
which  tbe  vessel  does  not  belong. 

APPEAL  from  the  CSrcuit  Court  of  Mary- 
land. 

This  cause  was  argued  by  the  Attom^-Gen- 


NoTE. — As  to  Hen  of  material  men,  for  supplies 
furnished  la  foreign  port,  see  note  to  TO  IaK.A. 

Wbeat.  a. 
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«nl  for  the  appellants,  and  bj  Bb.  Vender  for 
thm  resptmdents  and  claimants. 

Mr.  Justice  Johnson  delivered  the  opinion 
of  th«  court: 

This  Tesael,  with  her  ladinc,  found  on  board 
at  the  time  of  seizure,  was  libeled  for  an  in- 
fraction of  the  laws  prohibiting  the  African 
filave  trade. 

The  causes  of  forfeiture  allied  in  the  libels 
comprised  all  those  contained  in  the  Ist  section 
of  the  act  of  1794,  and  those  of  the  2d  section 
of  the  act  of  1818,  with  the  exception  of  the 
offense  of  being  laden  for  the  prohibited  trade. 
410*]    'The  claims  filed  to  this  libel  were, 

1.  That  one  Vinente,  a  Spanish  subject, 
^bo  alleges  her  to  be  a  regularly  documented 
Spanish  Tcssel,  engaged  in  traffic  sanctioned  b; 
the  laws  of  Spain.  This  claim  goes  both  to 
Toael  and  cargo. 

&  Of  certain  seamen,  who  demand  eompen- 
•ation  for  their  wages  from  the  proceeds  of  the 
wsel. 

X  And,  lastly,  of  several  material  men,  who 
claim  the  payment  of  their  bills,  alleging  the 
ytmael  to  be  foreign,  and  their  being  employed 
in  her  equipment  and  repairs  the  captain, 
ami  one  Strike,  as  his  agent 

Tbe  court  below  condemned  the  vessel,  but 
restored  the  cargo,  and  from  that  decree  the 
^[lanish  claimant  has  not  appealed.  The  fate 
of  the  vesael,  therefore,  is  irrevocably  fl:ced; 
hat  tbe  United  States  having  appealed  from  the 
decree  of  restitution  in  favor  of  the  cargo,  that 
appeal  gives  rise  to  a  complicated  inquiry. 

The  court  below  repelled  every  other  charge 
against  the  vessel,  except  that  of  having  been 
'^nsed  to  sail,?  with  a  view  to  be  employed 
ia  tbe  prohibited  traffic.  But  **being  caused 
to  sail**  is  not  among  the  offenses  enumerated 
in  the  latter  part  of  the  2d  section  of  the  act  of 
1818,  under  which  alone  the  lading  of  the  ves- 
sd  is  subjected  to  forfeiture.  Tliat  offense  is 
among  those  enumerated  in  the  enacting  clause 
of  tbr  section,  but  in  the  forfeiting  clause  it  is 
dropped ;  and  if,  therefore,  the  case  of  this  ves- 
«d  exhibits  no  other  offense  than  that  which 
411*]  in  the  decree  below  was  *mftde  the 
frmmd  of  her  condemnatiim,  the  decree  restor- 
ing  the  cargo  would  be  well  sustained;  hence 
it  becooies  necessary  to  review  the  whole  case. 

One  John  Gunn,  it  appears,  built  and 
equipped  this  vessel  in  the  port  of  Norfolk,  aa 
a  packet,  intending  her  for  sale;  but  falling  in 
debt,  it  became  necessary  to  raise  a  sum  of 
Bomy  iipon  her  hull,  and  he  accordingly  took 
her  to  Baltimore  for  that  purpose.  When 
there,  he  addressed  himself  to  one  Maher,  who 
advanced  him  the  money,  and  instead  of  an 
hypothecation  in  ordinary  form,  Gunn  executed 
a  bill  of  sale  to  Maher,  admitted,  on  all  hands, 
to  have  been  intended  to  serve  only  as  the 
Beans  of  enabling  Maher  to  expedite  the  vesael 
«B  a  voyage  to  Cuba,  there  to  be  sold,  and  to 
aeeonnt  with  Gnnn  for  the  proceeds,  as  well  of 
freieht  as  of  sale. 

This  purpose  Maher  appears  soon  to  have 
abandoned,  for  an  enterprise  of  a  very  different 
nature.  The  vessel  was  put  up  for  freight,  and 
varions  applications  issued;  but  Maher  under- 
took himself  to  load  her  for  St.  Jago  de  Cuba, 
and  Gunn  left  Baltimore  under  the  persuasion 
that  her  destination  was  fixed.  Some  time, 
•«  L.  ed. 


however,  having  elapsed,  and  not  hearing  of 
her  sailing,  he  writes  to  Maher  on  the  subject, 
and  is  then  informed  that  he  had  dispatched 
her,  in  ballast,  to  St.  Jago  de  Cuba,  under  the 
care  of  Strike,  a  personage  who,  from  that 
time,  makes  a  conspicuous  figure  in  the  res 
gestte.  For  no  sooner  does  she  arrive  at  St. 
Jago,  than  she  is  colorably  conveyed  to  Vin- 
entCf  but  still  tmder  the  absolute  control  of 
Strike;  and  without  having  'shipped  [*412 
an  ar^cle,  appears  at  once  with  a  valuable 
cargo  on  board,  the  property  also  of  Strike, 
furnished  with  a  Spanish  coasting  license,  on 
a  voyage  to  Havana,  thence  to  Mato,nzas,  where 
a  part  of  her  cargo  is  sold,  and  she  is  com- 
pletely equipped,  colorably  a  Spaniard,  but 
really  an  American,  for  the  African  trade. 

On  her  voyage  thence  to  the  coast  of  Africa, 
she  is  pursued  by  hostile  vessels,  and  in  the 
chase  sustains  dauu^,  which  compels  her  to 
put  into  Baltimore  to  refit.  There  she  encoun- 
ters Gunn,  her  original  and  equitable  owner, 
but  who  finds  in  her  nothing  of  her  original 
character,  but  what  served  to  identify  his  ves- 
sel, and  expose  to  him  how  his  confidence  had 
been  abused,  and  his  property  forfeited, 
through  his  own  indiscretion,  in  convening  her 
to  Maher.  In  the  present  cause,  his  interests 
are  out  of  the  question,  and  he  appears  only  as 
a  witness,  on  mhalf  of  the  prosecution. 

tt  is  immaterial  to  inquire  whether  this  ves- 
sel was  in  the  inception  of  her  voyage,  "laden" 
for  the  illegal  purpose  for  which  she  was 
caused  to  sail.  The  court  below  has  attached 
much  importance  to  the  omission  of  this  allega- 
tion; and,  certainly,  as  a  substantive  offense, 
the  vessel  could  not  have  been  condemned  for 
that  cause,  unless  comprised  among  the  all^a- 
tions  in  the  libel. 

But  as  to  the  liabil!^  of  the  lading,  found  on 
board  at  the  time  of  tbe  seizure,  to  forfeiture 
under  the  act,  that  consequence  is  made  to  de- 
pend upon  the  liability  of  the  vessel  herself  to 
condemnation;  and,  although  this  court  is  not 
'prepared  to  carry  that  forfeiture  be-  [*41S 
yond  the  limits  of  an  intimate  connection  with 
tiie  prohibited  vt^age,  Uiey  are  of  opinion 
that,  in  this  ease,  that  connection  is  so  intimate 
as  to  leave  no  doubt  of  its  liability,  to  the  full 
extent  of  the  liability  of  the  vessel.  If,  then, 
the  evidence  will  sustain  any  one  of  the  offenses 
alleged  in  the  libel,  which  offense  is  made  a 
ground  of  forfeiture  by  law,  the  cargo  must 
share  the  fate  of  the  vessel. 

One  of  those  allegations  is,  that  she  was  fitted 
out;  and,  contrary  to  the  opinion  of  the  court 
below,  we  think  the  evidence  establishes  that 
she  was  fitted  out  for  the  prohibited  trade. 
This  conclusion  we  place  on  the  ground  as- 
sumed in  the  cases  of  The  Emily  and  Caroline, 
decided  at  the  present  term.  The  general  pur- 
poses of  the  enterprise,  in  its  inception,  are 
affirmed  by  the  ground  on  which  the  court  be- 
low founded  its  sentence  against  the  vessel,  and 
are  fully  made  out  by  her  subsequent  conduct. 
This  point  being  esbublished,  it  follows  that 
act.?,  which  otherwise  would  be  indifferent,  and 
might  be  intended  as  well  for  an  innocent  as  a 
prohibited  enterprise,  become  offenses  with  a 
view  of  their  purpose.  Besides  these,  the  utter 
improbability  that  this  voyage  could  have  been 
imdertaken  from  Baltimore  to  St.  Jago,  with- 
out many  acts  which  would  amount  to  a  fitting 
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out,  we  haTe  tiie  positive  words  of  Ifoher  Um- 
telt,  the  dux  facti  in  the  transaction,  in  his  let- 
ter of  the  28th  of  October,  to  Gunni  in  which, 
when  speaking  of  having  dispatched  the 
414»]  *ves9el  to  St.  Jago,  he  says:  "Mr. 
Strike  has  an  account  of  all  her  expenses  in 
fitting  out." 

This  charge,  therefore,  we  consider  as  estab- 
lished against  her;  and  this  is  one  of  the 
enumerated  offenses  which  subject  vessel  and 
lading  to  forfeiture. 

The  court  below  having  subjected  the  vessel 
to  forfeiture,  and  the  proceeds  being  in  the 
reglBtry,  was  then  called  on  to  distribute  those 
proceeds  among  the  various  claimants,  the  sea- 
men and  material  men.  Among  the  former,  it 
dismissed  all  except  that  of  Fietro  Rosso. 
Fnnn  the  decree,  as  to  those  whose  claims  are 
dismissed,  there  is  no  appeal,  and  the  Court  is 
not  called  on  to  pass  an  opinion  upon  the 
grounds  of  the  decision  as  relates  to  their 
claims.  But  the  decree  in  favor  of  Fietro  Rosso 
is  appealed  from  hy  the  United  States,  and  it 
beeomea  necessary  to  examine  that  part  of  the 
decree  which  awards  him  both  his  account,  and 
precedence  in  payment  of  it. 

We  think  it  erroneous,  and  that  it  must  he 
reversed,  since  it  is  impossible  to  believe  that  he 
entered  this  vessel  without  a  perfect  knowledge 
of  her  character  and  destination.  Spanish 
masters,  in  ccnnmon  with  all  others,  may  com- 
mit infractions  of  the  act  of  1818,  within  the 
ports  of  the  United  States;  and  it  is  easy  to 
conceive,  that  engaging  a  crew,  as  well  aa 
many  other  acts  of  preparation  for  this  trade, 
may  be  committed  m  a  vessel  coming  lawfully 
into  the  ports  of  this  country.  If  the  plea  of 
stress  of  weather,  and  other  incidental  em- 
barrassments, be  set  up,  as  taking  a  vessel 
415*]  *out  of  the  action  of  the  laws  against 
the  slave  trade,  it  is  incumbent  on  the  party 
who  claims  benefit  of  the  excuse,  to  establish  it 
In  the  present  instance,  this  seaman  was  en- 
gaged in  the  port  of  Baltimore,  and  so  far  was 
uie  vessel  from  a  want  of  seamen,  that  we  find 
the  master  actually  refusing  recruits,  when 
offered  by  Strike  to  be  put  on  board  his  vessel. 
If  one  seaman  may  be  engaged,  why  may  not 
a  crewT  the  offense  is  the  s^e  in  essence, 
though  not  in  magnitude.  The  general  poli(!y 
of  the  law  is,  to  discountenance  every  contribu- 
tion, even  of  the  minutest  kind,  to  this  traffic 
in  our  ports;  and  the  act  of  engaging  seamen, 
is  an  unequivocal  preparatory  measure  for  such 
an  enterprise.  This  part  of  the  decree,  there- 
fore, must  also  be  reversed. 

The  next  question  arises  on  the  claims  of  the 
material  men,  or  rather  of  those  whose  claims 
were  sustained  in  the  court  below.  From 
those  which  were  rejected  there  is  no  appeal. 

On  this  point,  the  material  facts  are  these: 
That  this  vessel,  although  appearing  under  the 
cliaraeter  of  a  foreign  vessel,  was,  in  reality,  in 
her  home  port ;  and  this,  whether  considered  aa 
the  property  of  Gunn,  or  of  Maher  and  Strike. 
The  questions  then  arise,  on  what  does  the 
privilege  of  material  men  depend  T  On  the 
state  of  facts,  or  on  their  knowledge  or  beliei 
of  facts?  On  the  actual  absence  of  a  vessel 
from  her  home  port,  or  the  power  given  to  tlie 
ship-roaster,  in  anotiier  port,  to  subject  his  ves- 
sel to  admiralty  process  and  implied  lien,  in 
favor  of  material  ment  And,  lastly,  whetiier 
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the  prior  forfeituTe  of  the  Vessel  to  the  [*41< 

United  States  precludes  their  general  rights, 
and  places  them  on  the  footing  of  subseciuent 
purchasers,  whether  with  or  without  notice  of 
the  forfeiture. 

These  questions  are  all  solved  hy  a  reference 
to  the  nature,  origin,  and  objects  of  maritime 
contracts,  l^e  precedence  of  forfeiture  haa 
never  been  carried  further  than  to  overreadfc 
conunon  law  contracts  entered  into  by  the  own- 
er; and  ft  would  be  unreasonable  to  extend 
them  further.  The  whole  object  of  giving  ad- 
miralty process  and  priority,  of  payment  to 

{irivileged  creditors,  is  to  furnish  wings  and 
egs  to  the  forfeited  hull,  to  get  back  for  the- 
benefit  of  all  eoncwned;  that  is,  to  complete 
her  voyage. 

There  are  two  eonriderations  that  fully  illua- 
trate  this  pwition.  It  is  not  in  the  power  of 
anyone  but  the  ship-master,  not  Uie  owner 
himself,  to  give  these  implied  liens  on  the  ves- 
sel ;  and,  in  every  case,  the  last  lien  given  wilt 
supersede  the  preceding.  The  last  bottomry 
bond  will  ride  over  all  that  precede  it;  and  an 
abandonment  to  a  salvor  will  supersede  every 
prior  claim. 

The  vessel  must  get  on;  tills  Is  the  considerm- 
tion  that  controls  every  other;  and  not  w\y  the 
vessel,  but  even  the  cargo,  is  sub  modo  sub- 
jected to  this  necessity. 

For  these  purposes,  the  law  maritime  attaches 
the  power  of  pledging  or  subjecting  the  vessel 
to  material  men,  to  the  o£Bce  of  ship-master; 
and  considers  the  owner  a^  vesting  him  with 
those  powers,  by  the  mere  act  of  consUtuting- 
him  ship-master.  The  necessities  of  commerce 
require,  *that  when  remote  from  his  [*417 
owner,  he  should  be  able  to  subject  his  own- 
er's property  to  that  liability,  without  which,, 
it  is  reasonable  to  suppose,  he  will  not  he  able 
to  pursue  his  owner's  interests.  But  when  the 
owner  is  present,  the  reason  ceases,  and  the' 
contract  is  inferred  to  be  with  the  owner  him- 
self, on  his  ordinary  responsibility,  without  a 
view  to  the  vessel  as  the  fund  from  which  com- 
pensation is  to  be  derived.  From  this  view  of 
the  subject,  tiiis  court  will  be  best  understood 
when  it  speaks  of  the  home  port  of  the  vessel, 
an  epithet  which,  it  is  very  easy  to  perceive, 
has  no  necessary  reference  to  State  or  other 
limits.  And  frcHU  this  view  of  the  subject  it 
results,  both  that  the  forfeiture  does  not  rido' 
over  the  rights  derived  under  maritime  con- 
tracts, wheuier  tbey  be  called  liens  or  privi- 
leges, and  that  the  real  owners  of  a  vessel,  who- 
have  themselves  contributed  to  give  her  a 
foreign  aspect  or  character,  hold  out  the  for- 
eign captain  to  material  men,  as  one  legally  au- 
thorized to  exercise  the  righ^  and  powers  over 
his  vessel  which  appertain  to  a  foreign  vessel. 
They  are  thus  precluded  by  their  own  act  from 
denying  her  foreign  character.  In  cases  of 
wreck  and  salvage,  it  is  unquestionable  that 
forfeitures  would  be  superseded ;  and  we  see  no- 
ground  on  which  to  preclude  any  other  mari- 
time claim,  fairly  and  honestly  acquired. 

We  concur,  then,  in  the  opinion  of  ih.9 
court  below,  that  the  fair  claims  of  seamen, 
and  subsequent  materialmen,  are  not  over- 
reached by  the  previous  forfeiture;  and  thatr 
even  in  the  home  port,  a  vessel  may  he  sub- 
jected to  the  liabilities  of  *a  vessel  in  a  [*41S 
strange  por^  hy  being  falsely  held  up  as  foreign 
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fef  her  ownen.  And  tin  question  will  now  be 
«oniiderad,  whetiier  these  material  nun  have 
nutained  their  olaims  againat  this  vessel  upon 
that  principle. 

With  thia  rUm  the  claims  moit  be  examined 
•nantelj. 

The  larg*  claim  of  Maher  himself,  the  real 
cmer,  bat  effected  •gmt,  of  the  veud,  haa 
been  properly  rejectee^  ud  he  haa  not  ap- 
pealed. 

That  of  Despreux,  for  $1,850,  vas  sustained 
in  the  court  below,  and  from  tiiat  the  United 
Btatea  appeal. 

This  itun,  we  are  of  opinion,  is  effected  by 
flKineea  notice.  Ouion  swears,  that  upon  the 
airiTal  of  the  Tessel  at  Baltimore,  he  gare  no- 
tke  to  Despreux  of  her  American  character, 
warned  him  against  repairing  her,  and  received 
fer  answer  that  he  was  secured  for  the  repairs. 
Aere  ia  nothing  in  the  transcript  to  repel  this 
•videneei  but  many  circumstaneea  to  corrobo- 
nte  it.  He,  therefore^  does  not  luring  himself 
within  the  rule. 

There  la,  however,  one  item  in  this  account, 
to  the  amount  of  $300  or  $400,  which  was  cer- 
tainly good  against  all  the  world.  This  waa 
for  whariage;  but  the  credits  in  the  account 
will  more  uutn  cover  it,  and  having  been  paid 
\f  Maher,  V>r  Strike,  his  employer,  it  is  but 
reasonable  that  the  payments  should  be  applied 
to  the  item  entitled  to  precedence. 

The  three  claims  of  Hubbard  &  Co.,  for 
41**]  $72.04,  James  Ramsey,  for  *$64S.I»0, 
and  Richard  Coleman,  for  $2S6.03,  have  noth* 
ing  in  their  circumstaneea  to  distinguish  tnem 
fioB  CMh  other.  Tbcgr  all  allege  tm  vessel  to 
be  foreign,  and  as  she  waa,  in  fact,  not  foreigni 
the  question  is,  whether  there  was  an  imposi- 
tion  practiced  upon  them,  under  circumstanoea 
calculated  to  deceive  and  mislead  men  of  or- 
dinary vigilance. 

We  are  of  opinion  there  was  not.  It  appears, 
that  immediately  on  the  vessel's  arrival  she  was 
libeled  by  Gunn,  and  although  some  difficulty 
has  existed  in  the  canse,  in  oousequmce  of 
'Qnnn's  libel  not  having  been  inserted  in  the 
transcript,  yet  there  are  documents  connected 
with  it  inserted,  which  sufficiently  explain  the 
tenor  and  purport  of  the  libel.  If  any  doubt 
could  be  entertained  what  that  tenor  was.  These 
are,  the  answer  and  claim  to  it,  and  a  retraction 
of  that  claim,  from  which  It  appears,  that  dur* 
ing  the  whole  time  these  material  men  were 
fnrnishing  this  vesser,  she  was  under  arrest  by 
the  court  of  admiralty,  under  a  libi^,  claiming 
her  as  American  property,  in  her  home  port, 
which  claim,  the  retraction  of  the  answer  flied 
to  the  libel  fully  admits.  There  was,  then,  to 
say  the  least  of  the  facts,  enough  to  put  rea- 
sonable men  upon  inquiry.  Despreux,  it  ap- 
pears, was  put  upon  inquiry,  and  obtained 
seenrity,  and  with  ordinaiy  prudence  or  vigi- 
lance these  material  men  may  have  done  the 
same.  Many  facts  in  the  ease  concur  to  affect 
them  with  suspicion  of  positive  knowledge  of 
her  real  character.  We  think  they  have  not 
flustained  the  exception  made  in  the  court  below 
490*]  in  their  favor,  *from  the  general  doc- 
trine, that  anch  claim's  cannot  m  sust^ned 
against  a  vessel  in  her  home  port. 

decree  of  the  court  below,  therefore,  so 
fkr  as  the  vpeal  of  the  United  SUtea  brings  it 
«  Ii.  ed.  ' 


before  this  court,  will  be  reversed,  and  the  prO' 
ceeds  of  the  veaset  and  cargo  adjudged  to  the 
United  States. 
Deeies  zsvwaed. 


Decree. — Thia  cause  came  on  to  be  heard, 
etc '  On  oonsideration  whereof,  it  is  adjudged, 
ordered  and  decreed,  that  so  much  of  the 
decree  of  the  Circuit  Court  as  affirms  the 
decree  of  the  District  Court,  dismissing  so 
much  of  the  libel  as  relates  to  the  lading  of 
said  vessel,  and  also  so  much  thereof  as  sus- 
tains the  several  claims  of  Pietro  Rosso,  Joseph 
Despreux,  Hubbard  ft  Carr,  James  Ramsay, 
and  Richard  Coleman,  be,  and  the  same  hereby 
is  annulled.  And  it  is  further  decreed  and 
ordered,  that  the  proceeds  of  the  cargo  or 
lading  of  the  said  schooner  St.  Jago  de  Cuba, 
and  so  much  of  the  proceeds  of  the  sale 
of  the  said  schooner  as  is  embraced  in  the 
appeal  to  this  oourt,  be,  and  the  same  are 
hereby  condemned  as  forfeited  to  the  United 
States,  and  that  the  proceeds  of  the  said 
schooner  St.  Jago  de  Cuba,  and  her  cargo, 
be  distribnted  according  to  law;  for  which 
purpose,  this  cause  is  rananded  to  the  said 
Circuit  Conr^  with  instroetions  to  make  such 
distribution. 


[*Inseance  Goort.  Ship  Beglstiy  Act.]  [*4S1 

THE  MABOARET,  alias  CARLOS  FERNAN- 
DO.  Haley,  Claimant. 


A  transfer  of  a  reslatered  vessel  of  the  United 
States,  to  a  foretpt  subject.  In  a  forelni  port,  tor 
the  parpose  of  evadlnc  the  revenne  laws  of  the 
foreign  countrr,  with  an  anderstaodlng  that  It  Is 
to  be  afterwards  reconveyed  to  the  former  owner, 
works  a  forfeltnre  of  the  vessel,  under  the  16tb 
section  of  the  ship  redstrr  act  of  the  31st  of  De- 
cember, 1792,  c.  1,  unless  the  transfer  Is  made 
IcnowQ  In  the  manner  prescribed  by  the  7th  section 
of  the  act. 

The  flUtate  does  not  require  a  beneficial  or  bona 
fide  sale;  but  a  transmotatioo  of  ownership,  "bv 
way  of  truat,  confidence,  or  otherwise,"  Is  saf- 

flclent. 

Qunre.  Whether,  In  such  a  case,  a  reconvejanee 
would  be  decreed  b7  a  court  of  Jasttce  in  this 
conn  try. 

The  proviso  tn  the  16tb  section  of  the  ship  regis- 
try act,  belnit  by  way  of  exception  from  the  eaact- 
iDfc  clause,  need  not  be  taken  notice  of  In  a  Uliel 
brouftht  to  enforce  the  forfeiture.  It  Is  matter  at 
defense  to  be  set  np  Iv  the  party  In  his  claim. 

The  prorisD  applies  cmly  to  the  esse  of  a  part 
owner,  and  not  to  a  sole  owner  of  the  ship. 

The  trial.  In-  each  a  caae.  Is  to  be  the  court, 
and  not  ^  a  ioty.  fn  aeUures  on  waters  navlgaMe 
from  the  sea  oy  vessels  of  ten  tons  burthen  and 
upwards. 

A  registered  vessel,  which  contlDoes  to  use  Its 
register,  after  a  transfer  under  the  above  circnm* 
stances.  la  liable  to  forfeiture  noder  the  27th  sec- 
tion of  the  act,  as  nslng  a  rulster  wUhoot  bring 
actoaUy  entitled  to  thelwneflT  thereof. 


APPEAL  from  the  Circuit  Court  of  Mary* 
land. 

This  cause  was  argued  by  the  Attorney-Gen- 
eral for  the  appellants,  ud  by  Mr.  D.  B. 
Ogden  for  the  respondent  and  ebUnuut. 
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482*]  *Mr.  Justice  Story  delivered  the  opin- 
ion of  the  court : 

This  iM  &  case  of  seizure,  for  an  asserted  for- 
feiture under  the  ship  r^iatry  act  of  the  31st 
of  DeeembN**  1792,  c.  1.  The  libel  contains 
fin  eoinits,  the  four  firat  of  vhich  are  founded 
on  the  16th  section,  and  the  last  on  the  27th 
section  of  the  act.  The  former  declares,  "that 
if  any  ship  or  vessel  heretofore  registered,  or 
which  shall  be  hereafter  registered,  as  a  ship  or 
vessel  of  the  United  States,  shall  be  sold  or 
transferred,  in  whole  or  in  part,  by  way  of 
tnut,  confidence,  or  otherwise,  to  a  subject 
or  citizen  of  any  foreign  Prince  or  state,  and 
such  tranter  Bhall  not  be  made  known,  in 
manner  hereinbefore  directed,  Bueh  ship  or 
vessel,  together  with  her  tackle,  apparel  and 
furniture,  shall  be  forfeited."  The  manner  of 
making  known  the  transfer  here  referred  to,  ia 
found  prescribed  in  the  7th  section  of  the 
act;  and,  so  far  as  respects  the  present  case, 
would  have  been  a  delivery  of  the  certificate  of 
registry  by  the  master  of  the  vessel  to  the 
oofleetor  of  the  district,  within  eight  days  after 
his  arrival  in  the  district,  from  the  foreign  port 
where  the  transfer  was  made. 

It  appears,  from  the  evidence,  that  t^e 
claimant  was  the  sole  owner  and  master  of  tbe 
schooner  under  seizure.  She  was  duly  regis- 
tered at  the  port  of  Baltimore ;  and  on  tbe  4tli 
day  of  May,  she  was  duly  transferred  at  Ha- 
vana, procuration,  to  a  Spanish  subject  dom- 
iciled 111  Cuba,  and  received  tiie  proper  docu- 
ments evidencing  her  Spanish  character.  The 
■elmmer  yna,  at  titis  tinw,  lying  at  Matanzas. 
42S*]  and  soon  afterwards  sailed  *on  the 
homeward  voyage,  under  her  American  papers, 
still  having  the  Spuiish  documents  on  board, 
in  the  custody  of  a  person  who  assumed  tbe 
character  of  a  passenger,  but  who  was,  in  fact, 
the  Spanish  master,  and  kept  them  concealed. 
The  name  of  the  vessel  had  been  blacked  out  of 
the  stem,  which  was  the  firat  circumstance  that 
excited  suspicion  of  her  character.  On  further 
inspection,  it  was  found  that  her  name,  "Mar-  [ 
garet,  of  Baltimore,"  was  inserted  on  a  mov- 
able sheet  of  copper;  and  upon  a  close  search, 
directed  by  the  captain  of  the  revenue  cutter, 
the  Spanish  documents  were  discovered,  and 
delivered  up  to  the  collector  of  Baltimore. 

The  fact  of  the  transfer  of  the  schooner  to  a 
Spanish  subject,  and  the  assumption  of  the 
Spanish  character,  are  not  denied;  and  the 
defense  is  put  upon  this  point,  that  it  was  a 
mere  cotorahle  transfer,  for  the  purpose  of 
evading  the  Spuiidi  revenue  laws,  tbe  real 
American  ownership  not  having  been  bona  fide 
changed.  There  is  certainly  nothing  in  this 
record  that  shows  that  the  intention  might  not 
also  have  been  to  evade  the  American  revenue 
laws;  for  the  obvious  purpose  of  keeping  the 
Spanish  master  and  papers  on  board,  was  to 
assume  the  American  character  in  our  ports, 
and  to  re-assume  tbe  Spanish  character  on  the 
next  voyage,  bo  that  the  parties  might  obtain 
the  fullest  benefit  of  tbe  double  papers.  But, 
aasiuning  that  tbe  sole  object  of  the  transfer 
was  a  fraud  upon  the  laws  of  Spain,  it  was, 
nevertheless,  a  transfer  binding  between  the 
parties,  uid  changing  tbe  l^al  ownership.  It 
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was  completely,  within  'the  words  of  [*42-» 
the  law,  a  transfer,  "by  way  of  trust  and 
confidence,"  to  a  foreign  subject;  the  trust  ami 
confidence  being,  that  the  vessel  should  be- 
reconveyed  to  the  American  owner  when  the- 
special  purposes  of  the  transfer  were  entirely 
consummated.  That  a  reconveyance  would  he- 
decreed  in  an  American  court  of  justice,  upotk 
such  a  transaction  with  a  foreign  subject,  in  m 
foreign  port,  in  violation  of  the  municipal 
laws  of  his  country,  is  a  point  which  we  are  by 
no  means  disposed  to  admit.  It  is  sufficient 
for  us,  however,  that  the  case  is  brought  with- 
in the  very  terms  of  the  act  of  Congress,  which 
does  not  require  a  beneficial  or  bona  fide  sale* 
but  a  transmutation  of  ownership,  "by  way  of 
trust,  confidence,  or  otherwise."  But  it  is  said 
that  tbe  case  is  not  within  the  policy  of 
the  act.  What  the  policy  of  the  act  is,, 
can  be  known  only  by  its  provisions ;  and 
every  section  of  it  betrays  a  strong  soltcitu^ 
on  the  part  of  the  l^alature  to  trace  and 
inspect  every  change  of  ownership;  and,  for 
this  purpose,  to  require  a  public  avowal  of 
it,  and  an  a1terati(m  of  the  ship's  documents,  so 
as  to  exhibit,  at  alt  times,  the  names  of  all  per- 
sons who  are  the  legal  owners.  The  policy 
evinced  by  this  course  of  I^slation,  is  the' 
encouragement  of  American  navigation  and 
American  ship-building,  to  the  exclusion  of 
foreign  navigation  and  foreign  ownership,  and 
securing  to  American  roistered  ships  a  prefer- 
ence, in  all  our  revenue  transactions,  over  all 
vessels  which  were  not  strictly  entitled  to  th» 
character.  The  legislature  foresaw  that  it 
would  be  impossible  for  the  officers  of  govern- 
ment to  ascertain  the  secret  intentions  of 
'parties,  or  the  object  of  ostensible  [*42&> 
transfers  of  ownership.  Whether  such  trans- 
fers were  bona  fide,  or  colorable,  for  meritorious- 
or  illegal  purposes,  were  matters  of  private  con- 
fidence, and  could  rarely  be  ascertained  hy  com- 
petent and  disinterested  proof.  To  admit  secret 
transfers  of  ownership  to  any  persons,  an(t 
especially  to  foretgnera,  and  allow,  at  the  same- 
time,  to  the  ships  tbe  full  benefit  of  the  Ameri- 
can character,  would  be  hazarding  the  main  ob- 
jects of  the  act;  it  would  invite  all  sorts  of  con~ 
trivances  to  evade  the  laws,  and  disable  ihe 
government  from  possessing  means  to  detect 
frauds.  Tbe  correct  course  of  legislation  was, 
therefore,  obvious.  It  was  to  lay  down  a  strict 
and  plain  rule,  requiring  all  transfers  to  be- 
raade  known,  from  time  to  time,  as  they  oc- 
curred; and  a  surrender  oi  the  American  docu- 
ments, when  the  legal  ownership  passed  to  a 
foreigner,  whatever  might  be  the  secret  trusts- 
wlth  which  it  was  accompanied.  The  words- 
of  tbe  section  now  under  consideration  are- 
direct  to  this  purpose;  and  so  far  from  contra- 
vening, they  support,  in  the  fullest  manner, 
the  general  policy  of  the  act.  They  are  not,, 
then,  to  be  construed  in  a  more  limited  aense- 
than  their  obvious  purport  indicates. 

But  it  is  agreed  that  the  proviso  of  this  sec- 
tion shows  that  the  forfeiture  inflicted  by  the 
enacting  clause  is  not  absolute,  and  that  the 
trial  ought  not  to  have  been  by  the  court,  as  «, 
cause  of  admiralty  and  maritime  jurisdiction,, 
but  by  a  jury,  as  upon  an  exchequer  informa- 
tion, since  a  verdict  alone  can  fix  the  forfeiture. 

Wheat.  9^ 
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4»eM  The  words  of  the  "proriM  w.  Tro- 
vided,  that  if  sueh  ship  or  Teasel  shall  be  owned 
in  part  only,  and  it  shall  appear  to  tiie  jury, 
before  whom  the  trial  for  sneh  forfeiture  shall 
be  had,  that  any  other  owner  of  such  ship  or 
Teasel,  bein^  a  citizen  of  the  United  States, 
was  wholly  ignorant  of  the  sale  or  transfer  to, 
or  ownership  of,  such  foreign  subject  or  citizen, 
the  share  or  interest  of  such  citizen  of  the 
United  States  shall  not  be  subject  to  forf^tnre; 
and  the  residue  only  shall  be  forfeited."  Now, 
in  the  first  place,  th»  being  a  mere  proviso,  by 
way  of  exception  from  the  enacting  clause,  it 
constitutes  properly  matter  of  defense,  and 
need  not  be  taken  notice  of  in  a  libel,  brought 
to  enforce  the  forfeiture.  The  party  who  seeks 
tbebenefltofit,  must,  in  his  claim,  insist  unon 
it,  so  as  to  bring  it  as  matter  cognizable  in  the 
issue  to  the  jury.  In  the  next  place,  the  Tcry 
terms  of  the  proviso  apply  only  to  the  vase  of 
a  part  owner,  and  not  to  a  sole  owner,  of  the 
ship.  The  case  put  is,  where  the  ship  ''shall 
be  owned,  in  part  only,**  by  a  person  ignorant 
of  the  transfer,  such  part  shall  not  be  subject 
to  forfeiture.  In  the  case  before  the  court, 
the  claim  la  by  Haley,  as  sole  owner  of  the 
achooner,  and  all  her  American  documents  es- 
tablish him  as  sole  owner.  He  does  not  assert 
an  ignorance  of  the  transfer,  nor  claim  in  any 
way  the  benefit  of  the  proviso.  So  that,  what- 
erer  may  be  the  true  construction  of  the  pro- 
viso, in  other  respects  it  is  plain  that  it  is  inap- 
plicable to  his  predicament,  and  might,  on  this 
account,  be  dismissed  from  the  consideration 
of  the  court. 

But  the  other  suggestion,  in  respect  to  jnrls- 
4t1*}  diction  *is  entitled  to  scrupulous  atten- 
tioD.  The  iSth  section  of  tiiis  act,  declares 
that  all  penalties  and  forfeiture  incurred  for 
offenses  against  It,  "shall  and  may  be  sued 
for,  pFosecnted,  and  recovered,  in  such  courts, 
snd  DC  disposed  of  in  such  manner  as  any  pen- 
alties and  forfeitures,  which  may  be  incurred 
for  cHTenses  against  an  act  entitled,  'An  act  to 
provide  more  effectually  for  the  collection  of 
the  dv^  imposed  law  on  goods,  wares  and 
merchandise  imported  into  the  United  States, 
and  on  the  tonnage  of  vessels,'  may  be  legally 
sued  for,  prosecuted,  recovered  and  disposed 
ti."  Te  act  here  referred  to  is  the  revenue 
set  of  the  4th  of  August,  1790,  ch.  3S,  which, 
in  the  07th  section,  provides  for  the  prosecu- 
tion for  penalties,  and  libeling  for  forfeitures, 
in  the  same  general  terms  which  are  employed 
in  the  revenue  act  of  the  2d  of  March,  1799, 
eh.  128,  on  tiie  same  subject.  Now,  the  judi- 
eiaiy  act  of  1769,  ch.  20,  in  express  terms,  and 
as  has  been  repeatedly  adjudged,  upon  the 
nioat  solemn  consideration,  by  this  Court, 
rightfully  includes  all  seizures  for  forfeitures 
made  under  laws  of  impost,  navigation,  and 
'trade,  on  waters  navigable  from  the  sea,  by 
vessels  of  ten  tons  burthen  and  upwards,  as 
causes  of  admiralty  and  maritime  jurisdiction, 
which  are  to  be  tried  by  the  court,  and  not  1^ 
a  jury.  And  seizures  made  under  the  revenue 
act  of  the  4th  of  August,  1790,  ch.  36,  as  well 
SB  unJer  that  of  1709,  ch.  128,  had  been  uni- 
formly tried  in  this  manner.  Where  the  seiz- 
ures have  been  made  on  land,  or  on  waters  not 
so  navigable,  the  trial  has  been  by  juiy.  It  is 
true,  that  the  first  case  in  which  the  question 
4S8*]  as  to  *the  admiralty  jurisdiction  under 
•  li.  od. 


the  judiciary  act  of  1780  came  under  consider** 
tion,  did  not  arise  until  after  the  enactment  of 
the  ship  registry  act,^  and,  therefore,  it  may 
have  escaped  the  attrition  of  Congress,  that 
such  was  the  l^al  construction.  But  such  c 
supposition  is  not  lightly  to  be  indulged,  not 
only  from  the  direct  and  unequivocal  language 
of  the  judiciary  act  of  1769,  but  also  from  the- 
reference  in  the  registry  act  to  the  revenue  act 
of  1700,  for  the  mode  of  suing  for  penalties  and 
forfeitures.  The  latter  act  (s.  67)  takes  an  ex- 
press distinction  between  penalties  and  forfeit- 
ures, confining  the  trial  of  any  fact  put  in  is- 
sue in  suits  for  penalties,  to  the  judicial  district 
in  which  such  penalties  shall  accrue,  and  then 
providing,  in  general  terms,  for  libels,  to  en- 
force forfeitures,  to  be  brought  "in  the  proper 
court  having  cognizance  thereof;"  thus  point- 
ing to  the  judiciary  act,  for  the  tribunal  which 
is  to  exercise  jurisdiction,  and  for  the  mode  in 
which  it  is  to  be  exercised.  It  certainly  can- 
not be  admitted  that  the  obscuri^  of  a  proviso 
like  the  present  ought  to  repeal,  by  implica- 
tion, the  deliberate  act  of  the  legislature,  in 
settling  the  general  jurisdiction  oi  its  courts, 
and  placing,  with  so  much  solicitude,  causes  of 
this  nature  on  the  admiralty  side  of  the  courts. 
The  proviso  is  still  applicable,  in  Its  terms,  to 
all  cases  of  seizures,  on  land  and  on  watersr 
where  the  trial  is  to  be  by  a  jury;  and,  perhaps^ 
taking  the  whole  language,  it  ought  to  be  con- 
strued to  include  within  Its  equity,  cases  where- 
the  trial  is  by  the  court,  "and  the  for-  [•42» 
feiture  is  not  intended  to  be  inflicted  by  the  act. 
The  probability  is,  that  the  words  court  or 
were  omitted  before  the  word  "jury,"  hjr  mis- 
take, in  the  draft  of  the  act  But  this  omissiCT* 
if  it  is  to  have  any  effect,  is  not  to  oust  the  ju- 
risdiction of  the  court,  but  to  take  trom  th» 
parfy  a  benefit,  which  is  not  within  the  words 
of  the  proviso.  It  is  the  opinion  of  the  court, 
that  the  present  seizure,  which  is  averred  in 
the  libel  to  have  been  made  upon  waters  navi- 
gable from  the  sea  by  vessels  of  ten  tons  burth- 
en and  upwards,  is  a  cause  of  admiralty  and 
maritime  jurisdicticm,  and  was  rightfully  ti^ed 
hr  the  IMstriet  Court,  without  the  intervention 
of  a  jury.*  This  objection  cannot,  therefore^ 
avail  the  claimant. 

The  view  that  has  already  been  taken  of  the 
cause  upon  the  merits,  as  applicable  to  the  four 
first  counts  In  the  libel,  render  it  unnecessary 
to  go  into  a  particular  examination  of  the  fifth 
count.  That  count  is  founded,  as  has  been  al- 
ready stated,  upon  tbe  27th  section  of  th» 
act,  which  declares,  "that  if  any  certificate  of 
registry,  or  record,  shall  be  fraudulently  or 
knowingly  used  for  any  ship  or  vessel,  not  then 
actually  entitled  to' the  benefit  thereof,  accord- 
ing to  the  true  intent  of  this  act,  such  ship  or 
vessel  shall  be  forfeited  to  tbe  United  States, 
with  her  tackle,  apparel  and  furniture."  We 
think  that  there  are  facts  enough  in  the  proofa 
before  us,  to  establish  the  forfeiture  also  under 
this  clause.  By  the  transfer  at  Havana,  the 
schooner  lost  her  American  character,  and  the 
title  to  *use  her  certificate  of  r^stry  [*480 
for  the  return  voyage.  She,  however,  did  use 
it,  and  sailed  under  its  avowed  protection. 


1.  — La  Vengeaoce,  8  Dall.  297. 

2.  — viae  ante.  vol.  VIII.  p.  891 ;  Tbe  S&rab, 
and  note  1,  p.  896. 
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being  entitled  to  the  benefit  thereof,  ae- 
wffding  to  the  intent  of  the  act." 

The  Judgment  of  the  District  Court  is  re- 
TOTMd,  and  a  deeree  of  condemnati(m<  awarded 
against  the  sehooner  and  her  i^tpurtwumces. 


[Instance  Conrt.] 

TWO  HUNDRED  CHESTS  OP  TEA. 
Smith,  Claimant. 


In  a  libel  of  InformatlOD.  under  the  67tb  aectlon 
of  tbe  collection  act  of  1796.  c.  128,  against  gooda, 
on  account  of  tbelr  dlfferlns  In  deacrlptlon  from 
tbe  content!  oC  the  entry  It  Is  not  necesaary'  tbat 
It  ehoald  allege  an  Intention  to  defraud  tbe  reve- 
nnc; 

A  gneetlon  of  fact,  aa  to  the  rate  of  duties  pay- 
able nyon  certain  teas.  Imported  aa  bobee.  Tbat 
wm  iB  QMd  In  the  duty  act  In  iti  known  commer- 
cial ■eose;  and  the  bohea  tea  of  commtzce  is  not 
asoallj  a  distinct  and  simple  snbetanoe.  bnt  Is  a 
OMnpound,  made  np  In  Cblaa,  of  Tarioai  kinds  of 
tbs  loweat  priced  black  teas. 

Bat,  by  the  do^  acts,  It  Is  liable  to  the  same 
specific  duty,  without  v^ard  to  the  difference  of 
quality  and  price. 


APPEAL  from  the  Circuit  Court  of  Massa- 
chuaetts. 

TbiB  was  a  libel  of  information,  filed  in  the 
District  Court  of  MasBachusetta,  against  two 
hundred  cheata  of  tea,  allying  that  on  the  8th 
<^  September,  1819,  the  collector  of  the  customs 
for  the  port  of  Boston  seized  at  that  port  the 
4S1*]  said  chests  of  *tea,  as  forfeited,  for  hav- 
ing be«i  unlawfully  imported  at  the  port  of 
New  York,  in  ship  Ontario,  on  tbe  29th  of 
June,  1819,  from  Canton,  in  China,  as  being 
that  kind  and  denomination  of  teas  commonly 
called  bohea  teas,  and  afterwards  transported 
coastwise  to  Boston,  in  the  original  chests  and 
packages,  and  there  entered  as  bohea ;  and  that, 
on  such  seizure  and  examination,  accordii^  to 
law,  the  chests  -  and  packages  were  found  to 
differ  in  their  contents  from  the  entries,  and 
the  teas  contained  in  them  to  be  of  a  different 
kind  and  quality  of  black  teas,  and  not  bohea 
teas,  as  reprMented  In  the  mtries.*  The  claim 
interposed  07  T.  H.  Smith,  stated  that  the  teas 
4S2*]  in  question  'were  imported  and  entered 
by  him,  at  the  port  of  New  York,  as  bohea 
teas,  and  tbat  they  are  of  the  kind  and  denomi- 
nation called  bohea  teas,  and  not  of  a  different 
kind  or  quality  of  teas.  The  District  Court 
pronounced  a  decree  of  cfflidemnation,  upon 
tiie  testimony  taken  in  the  cause,  which  was 
affirmed,  pro  forma,  in  the  Circuit  Court,  upon 
appeal;  and  the  cause  was,  thereupon,  brought 
to  this  court 


The  cause  was  argued  by  Mf.  Webster  aiifl 
Mr.  D.  B.  Ogden  for  the  appellant,  and  by  Mr. 
Blake  for  the  respondents. 

On  the  part  of  the  appellant,  it  was  contend- 
ed that  the  examination  and  seizure  authorized 
by  the  BTth  section  of  the  dufy  act  of  1799,  e. 
128.  are  limited  to  the  collector  of  the  district, 
where  the  goods  were  originally  entered,  and 
the  duties  secured  upon  importation ;  and  that, 
consequentljy,  the  case  made  out  by  the  libel 
was  not  within  the  purview  of  the  act,  even 
supposing  the  collector  might,  by  his  general 
authority,  make  a  seizure,  and  ass»t  the  for- 
feiture in  a  libel  properly  framed  for  that  pur- 
pose. The  United  States  were  concluded,  1^ 
the  entry  and  inspection  of  the  teas,  at  the  port 
of  New  York,  where  the  importation  from  a 
foreign  port  was  made,  and  the  duties  paid  and 
secured.  Besides,  the  libel  contains  no  all^a- 
tion  of.  an  intention  to  defraud  the  revenue.  By 
the  terms  of  the  statute,  no  forfeiture  is  in- 
curred if  the  difference  between  Uie  entry  and 
the  packages  proceeded  from  accident  and  mis- 
take,  and  not  'from  an  intention  to  de-  [*488 
fraud  the  revenue.  The  want  of  such  an  all^a- 
tion  must,  therefore,  be  considered  as  a  sub- 
stantial defect  in  the  libel.  The  counsel  also 
minutely  examined  tbe  evidence,  and  insisted 
that  the  statute  meant  to  describe  the  different 
kinds  of  teas  in  ordinary  commercial  language, 
and  not  with  sdentiflc  precision.  The  tea  now 
in  question  is  the  bohea  of  commerce,  whatever 
might  be  its  botanical  designation,  or  its  Chi- 
nese name. 

For  the  respondents  it  was  argued  that  the 
construction  of  the  67th  section  of  the  act, 
which  had  been  contended  for  by  the  claimant, 
would,  if  adopted  by  the  court,  be  fatal  to  the 
whole  system  of  revenue  laws.  There  was 
nothing  is  the  terms  of  the  section,  or  in  other 
parts  of  the  statute,  which  restricted  it  to  the 
collector  of  the  port  and  district  where  tbe 
original  importation  from  abroad  was  made. 
On  the  contrary,  the  terms,  "a  collector,"  and 
"the  collector,"  are  used  promiscuously  through- 
out the  act,  where  an  authority  is  intended 
to  be  given  to,  or  a  duty  imposed  on,  the  col- 
lectors of  the  customs  generally;  and  wher- 
ever it  is  intended  to  confine  the  authority  or 
duty  to  the  collector  of  any  particular  port, 
appropriate  words  are  used  for  that  purpose.  It 
was  altogether  an  erroneous  supposition  that 
an  entry  of  goods,  brought  coastwise  from  the 
collection  district  where  they  were  originally 
imported  to  anotiier,  was  not  required  by  the 
revenue  laws.  On  ^te  contrary,  whenever  the 
value  of  such  goods  exceeds  $400,  and  they  we 
contained  *in  the  original  packages  as  [*4S4 
imported,  an  entry  is  required,  upon  their  be< 
ing  toansported  from  one  port  to  another,  al- 


1. — The  67th  section  of  the  collection  act  of  1709. 
eh.  128,  upon  which  this  Information  waa  founded, 
provides  "that  It  shall  be  lawful  for  tbe  collector, 
naval  ofBcer,  or  other  officer  of  the  customs,  after 
entry  made  of  any  gooda,  wares  or  merchandise,  on 
soBplclon  of  fraud,  to  open  and  examine.  In  tbe 
presence  of  two  or  more  reputable  merchants,  any 
package  or  packages  thereof :  and  If,  upon  ezaml- 
nation,  tbey  ahalf  be  found  to  agree  with  the  eo- 
trles,  the  oBlcer  making  such  seizure  and  examina- 
tion shall  cause  the  same  to  be  repacked,  aod  de- 
livered to  tbe  owner  or  claimant  forthwith:  and 
the  expense  o{  socb  examination  shall  be  paid  by 
the  Bald  collector  or  other  officer,  and  allowed  la 


the  settlement  of  Ms  accounts;  bnt  if  my  pack- 
ages so  examined,  shall  be  found  to  differ  in  tbelr 
contents  from  the  entry,  the  goods,  wares  or  mer- 
chandlae  contained  in  such  package,  or  oackaM. 
Bhail  be  forfeited,  provided.  t£at  thV'saW  foiftftuS 
shall  not  be  ncurred.  if  It  shall  be  made  ap^ar  to 
the  satlafaction  of  the  collector  and  nival  office? 
2l  tbe  district  where  the  same  shall  happen  If 
there  be  a  naval  offlcer.  and  If  there  be  no  nav^ 
officer,  to  the  aatlsfaction  of  the  aald  collector  m 
of  the  court  in  which  a  prosecution  f or  the  foSel t- 
ore  shall  be  bad,  tbat  snch  dlfferenn  proceed 

tlon  to  defraud  the  rereane." 

Wbeat.  ». 
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.ttoq^  that  preelM  term  may  not  be  used  in 
tbe  nuioUB  revenue  and  navigation  lawa.^  AU 
tke  formalities  required  by  these  acts  were  com- 
pUed  with  on  bringing  these  teas  from  the  port 
ol  New  York  to  the  port  of  Boston,  and  conse- 
qHotly  an  entry  was  made  with  tiie  eolleetor 
«f  the  latter  port,  so  as  to  authorize  him  to 
aske  the  examination  and  seizure  under  the 
<7di  Mcticu  of  the  collection  act.  Nor  was  any 
allegation  of  an  intention  to  defraud  the  rev- 
cane  necessary,  since  the  libel  pursues  the  lan- 
gosge  of  the  enacting  clause  of  the  act,  by 
which  the  forfeiture  is  inflicted  whenever  the 
nscksgcs  are  found  to  differ  in  their  contents 
nan  the  entry;  and  the  exemption  from  forfei- 
tsie,  where  the  difference  proceeds  from  accident 
«r  mistake,  is  contained  in  a  separate  proviso 
to  the  section,  which  is  matter  of  defense  for 
the  claimant.  By  the  act  of  April  16,  1810.  e. 
107,  and  by  several  preceding  statutes,  the  first 
<i  which  was  enacted  in  1789,  a  specific  duty 
WW  imposed  on  "bohea  tea."  All  these  acts 
mske  a  discrimination  in  terms,  between  "bo- 
hes'  and  "souchong  and  all  other  black  teas." 
The  Legislature  must  necessarily  have  had  in 
view,  in  both  cases,  a  certain  commodity,  known 
ty  those  names  respectively.  Had  this  not 
Men  the  fact,  an  ad  valorem  duty  would  long 
rises  have  been  imposed,  in  order  to  prevent  the 
gross  frauds  upon  the  revenue  which  must  be 
4li*]  'the  inevitable  conse<^uence  of  permit- 
tisf  such  teas  as  those  now  m  question  tq  be 
impertcd  as  bohea.  The  same  distinetive  term 
is  used  in  Uie  British  revenue  laws,  and  is  sup- 
ported hy  the  author!^  of  various  writers  on 
soBuneree.'  It  is  exclusively  applied  to  the 
«iaunoa  bohea  tea,  sometimes  called  moji  or 
■Dee  by  the  Chinese;  and,  consequently,  the 
vinous  instances  of  the  mixtures  of  teas  in 
China,  which  are  spoken  of  by  the  witnesses, 
m  being  eomposed  ordinarily  of  not  more  than 
«M-third  part  of  that  species,  and  the  residue 
'<f  M  souchong,  congo,  and  others  of  the 
hi^er  order  of  teas,  and  thus  imported  Into 
ttas  eonntry  under  the  name  of  faiohea,  must 
Is  regarded,  in  a  l^al  point  of  view,  as  being 
an  evasion  of  the  serenu  statutes  on  that  sub- 
ject 

Hr.  Justice  Story  delivered  the  opinion  of 
the  Court: 

The  two  hundred  chests  of  tea  In  controvert 
ia  this  suit,  were  impcnted  into  the  city  of  Kew 
Torfc,  in  the  ship  Ontario,  from  China,  and 
eatered  there  at  the  custom-house,  and  the 
daties  rc^larly  secured  as  bohea  teas.  They 
were  afterwards  transported  coastwise  to  Bos- 
ton; and  upon  examination  there,  under  the 
direction  of  the  collector  of  the  district,  they 
were  seized  as  forfeited,  under  the  collection 
aet  of  the  2d  of  March,  1799,  ch.  128,  a.  67,  on 
aeeonnt  of  their  differing  in  description  from 
4Sff*]  *the  contents  of  the  entry.  The  libel 
states  the  facts  specially,  but  contains  no  alle- 
ntioB  of  an  intention  to  defraud  the  revenue. 
Upon  this  state  of  the  cose,  the  libel  is  assailed 


1.— Aet  of  Feb.  18.  1703,  for  enrolllaa  and 
licensing  ships  and  vessels  to  be  employed  In  the 
cmtlDC  trade,  etc.  c.  153.  Till.      16.  17,  19. 

l~«Ut.  43  Geo.  II.  c.  12:  24  Geo.  III.  c.  28: 
HUbOfse's  Oriental  Commerce,  Vol.  II,  p.  621,  Rec's 
<M6pedU.  art  Tsa.  Thea.;  Btorrlson's  Cblnesa 
Diet.  srt.  Tea. 
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for  a  supposed  defect,  arising  from  the  absence 
of  such  an  allegation.  But  we  think  this  ob- 
jection cannot  be  sustained.  The  libel  follows 
the  language  of  the  enacting  clause  of  the  act, 
which  inflicts  the  forfeiture;  and  the  exemp- 
tion from  forfeiture,  when  the  collector  or  the 
court  shall  be  satisfied  that  the  difference  be- 
tween the  entry  and  the  packages  "proceeded 
from  accident  or  mlatake,  and  not  from  an  in- 
tention to  defraud  the  revenue,"  being  found 
in  a  separate  proviso,  is  properly  matter  of  de- 
fense, to  be  asserted  and  proved  by  the  claim- 
ant, and  is  not,  according  to  the  course  of  ad- 
judications in  this  court,  essential  to  toe  struc- 
ture of  the  libel  itself.  This  objection,  then, 
may  be  dlnnlssed  without  further  (Aserration. 

Another  question,  of  more  serious  impor- 
tance, is,  whether  the  examination  and  seizure 
authorized  by  the  67th  section  of  the  act  are 
not  limited  to  the  collector  of  the  district  where 
the  goods  were  originally  entered  and  the  duties 
secured,  upoii  importation;  and  so  the  case 
made  by  the  libel  is  not  within  the  pur- 
view of  the  aet,  whatever  might  be  the  au-- 
thority  of  the  collector  to  seize  for  forfeitures 
generally,  and  to  assert  the  claim  in  a  libel, 
properly  framed  for  such  a  purpose.  The  de- 
cision of  this  question  would  require  a  very 
minute  and  critical  examination  of  the  whole 
revenue  and  coasting  acts;  and  as  the  court 
can  satisfactorily  *dupose  of  the  cause  [*437 
upon  the  merits,  in  point  of  fact,  it  is  deemed 
unnecessary  to  institute  so  laborious  an  in- 
quiry. 

The  claim  admits  that  the  teas  were  Imported 
and  entered  as  bohea  teas;  and  asserts,  that 
they  are  of  the  kind  and  denomination  called 
bohea  teas,  and  not  of  a  different  kind  or  qual- 
ity of  teas;  and  this  forms  the  main  point 
in  controversy  between  the  parties.  One  of  the 
earliest  acts  of  Congress  (the  act  of  the  20th  of 
July,  1789,  oh.  2),  imposes  duties  on  teas  in  the 
following  words:  "Chi  bohea  tea,  per  pound, 
six  cents;  on  all  souchong  or  other  black  teas, 
per  pound,  ten  cents;  on  all  hyson  teas,  per 
pound,  twenty  cents;  on  all  other  green  tuts, 
per  pound,  twelve  cents."  The  act  of  the  10th 
of  August,  1700,  eh.  39,  varied  the  duties,  but 
retained  the  same  descriptions.  The  act  of  the 
29tb  of  January,  I79S,  ch.  82,  declared  that 
"teas  commonly  called  Imperial,  gunpowder,  or 
gomee,"  should  "pay  the  same  duties  as  hyaon 
teas."  The  act  of  the  3d  of  March,  1797,  ch. 
64,  laid  an  additional  duty  of  two  cents  "up- 
on all  bohea  tea."  And  the  act  of  the  27th 
of  A^ril,  I8I6,  ch.  107,  under  which  this  cargo 
was  imported,  levies  duties  on  "bohea,  vwelv* 
cents  per  pound;  souchong  and  other  blaak, 
twenty-five  cents  per  pound ;  imperial,  gun- 
powder, and  gomee,  fifty  cents  per  pound;  hy- 
son, and  young  hyson,  forty  cents  per  pound; 
hyson  skin,  and  other  green,  twenty-eight  cents 
per  pound."  The  legislation  of  Congress  here 
detailed,  exhibits  a  progressive  discrimination 
in  the  kinds  of  green  teas,  but  leaves 
*the  black  teas  with  no  other  specific  [*43S 
discrimination  than  that  of  bohea  and  sou- 
chong. 

The  argument  on  behalf  of  the  United  States, 
is,  that  the  two  hundred  cheats  of  tea,  now  in 
controvert,  reality  simple  congo  tea,  and 

not  bohea;  that  the  latter  is  a  pure  unmixed 
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tes,  oitirely  diatinet  from  congo,  and  known  in 
China  by  an  appropriate  nam^;  tliat  it  Sa  to 
this  pure  and  unmixed  bohea  tea,  that  the  snc- 
ceMive  act  of  Congress  refer,  and  not  to  any 
other  mixed  tea,  though  known  by  the  eranmon 
denamination  of  b<Aea.  If  we  were  to  advert 
to  leieiitifio  elassifications  for  our  guide  on  the 
present  occasion,  it  is  most  manifest,  from  the 
works  eited  at  tiie  bar,  that  bohea  is  a  generic 
term,  including  under  it  all  the  black  teas,  and 
not*  merely  a  term  indicating  a  specific  kind. 
But  it  appears  to  us  unnecessary  to  enter  upon 
this  inqmry,  becanae,  in  our  opinion,  Congress 
mnst  be  understood  to  use  toe  word  in  its 
known  commercial  sense.  The  object  of  the 
duty  laws  is  to  raise  revenue,  and  for  this  pur- 
pose to  class  substances  according  to  the  general 
usage  and  known  denominations  of  trade. 
Whether  a  particular  article  were  designated 
by  one  name  or  another,  in  the  country  of  its 
origin,  or  whether  it  were  a  simple  or  mixed 
snbetanee,  was  of  no  importanoe  in  the  Tiew  of 
the  legislature.  It  did  not  suppose  fnir  mer- 
chants to  be  naturalists,  or  geologists,  or  bot- 
anists. It  applied  its  attention  to  the  descrip- 
tion of  articles  as  they  derived  their  appella- 
tions in  our  own  markets,  in  our  domestic  as 
well  as  our  foreign  traffic.  And  it  would  have 
been  as  dangerous  as  useless,  to  attempt  any 
4S0*]  other  *classifieation  than  that  derivM 
from  the  actual  business  of  humu  life.  Bt^iea 
iea,  then,  in  the  sense  of  all  our  revenue  laws, 
means  tiiat  article  which,  in  the  known  usage 
ol  trade,  has  acquired  that  distinctive  appella- 
tion. And  even  if  the  article  has  undergone 
some  variations  in  quality  or  mixture,  during 
the  intermediate  -period  from  17S9  to  1816. 
when  the  last  act  passed,  but  still  retains  its 
old  name,  it  must  lie  presumed  that  Congress, 
in  this  last  referred  itself  to  the  exist- 
ing standard,  and  not  to  any  scienUfle  or  anti- 
qua^  standard. 

The  true  inquiry,  therefore,  is,  whether,  in  a 
oommereial  sense,, the  tea  in  question  is  known, 
and  bought,  and  sold,  and  used,  under  the  de- 
nomination of  bohea  tea.  We  think  the  evi- 
dence on  this  point  is  altogether  irresistible.  It 
establishes  that  the  bohea  tea  of  commerce  is 
not  usually  a  distinct  and  simple  substfuice,  but 
is  a  compound  made  up  in  China  of  various 
kinds  of  the  lowest  priced  black  teas,  and  the 
mixture  is  of  higher  or  lower  quality,  according 
to  the  existing  state  of  the  market.  Indeed, 
from  the  uuiformity  of  its  price  in  tbe  midst  of 
great  fluctuations  in  the  prices  of  all  other  teas, 
it  seems  rather  to  indicate  the  lowest  quality  of 
black  teas,  than  any  uniform  compound.  It  is 
accordingly  in  proof,  that  old  congo  teas  are 
often  sold  as  bohea,  and  have  sometimes  been 
imported  into  our  market  under  that  denomina- 
tion. In  short,  whenever  black  teas  are  deteri- 
orated by  age,  or  are  of  the  lowest  price,  they 
are  mixed  up  to  form  bohea  for  the  market,  and 
are  suited  to  the  demand  and  wishes  of  the 
440']  "purchasers.  It  is  not  meant  to  affirm 
that  there  is  no  such  simple  and  distinct  tea 
known  as  bohea.  All  that  the  evidence  justifies 
us  in  saying  is,  toat  this  is  not  the  common  bo- 
hea of  commerce.  The  latter  may  or  may  not 
be  a  '^''"J^*  substance,  according  to  circum- 
stonees.  The  generic  name,  bohea,  comprehend- 
ing under  it  all  the  varieties  of  black  teas, 
whenever  th^  are  at  the  cheapest  price  in  the 
ISO 


market,  or  are  of  a  very  inferior  quality,  or  are  . 
mixed  up  for  sale,  they  lose  their  spedfle 
names,  and  sink  into  the  common  denomina- 

fineh  b  the  oonolurion  which,  in  the  opinimi 
of  the  court,  the  evidence  in  this  record  justiflea 
and  requires.  It  is  true,  that  the  Boston  wit- 
nesses very  strongly  state  that  the  present  teas 
are  pure  unmixed  congo;  and  their  testimony  is 
entitled  to  very  great  consideration,  from  their 
personal  respectability  as  well  as  their  long 
experience.  But  the  New  York  witnesses  speak 
with  equal  positivenets  and  point,  that  tha 
present  teas  are  tiie  commm  bohea  of  the 
market,  and  have  been  bought  and  sold  as  such 
without  hesitation.  These  witaesees,  also,  are 
entitled  to  entire  credit,  for  the  same  reasons ; 
they  have  had  great  experience,  and  are  of  un- 
questioned credibility.  In  this  apparent  con- 
nict  of  competent  and  credible  witnesses,  the 
only  way  of  reconciling  the  testimony,  is  to 
suppose  that  they  do  not  speak  ad  idem ;  tiiat 
the  Boston  witnesses  speak  to  the  specific  na- 
ture of  the  particular  teas  in  controveny,  and 
the  New  York  witnesses  to  their  known  cotn- 
mercial  denomination  in  their  actual  state.  In 
'this  way  of  considering  the  testimony,  [*441 
the  conflict  exhibits  more  a  matter  of  apparent 
than  real  diversity  of  opinion.  But  if  it  be  not 
thus  reconcilable,  it  appears  to  us  that  the 
woight  of  the  evidence  is  so  strong  that  teas  of 
this  description  have  been  long  imported  into 
our  market  as  bohea,  that  no  court  of  justice 
would  feel  itself  authorized  to  inflict  the  for- 
feiture  under  the  statute,  upon  a  presumed  in- 
tentional violation  of  its  provisions.  There  Is', 
indeed,  somethitig  tbat  applies  still  more  for- 
cibly to  the  claimant,  under  these  circum- 
stances, than  applies  in  common  cases.  He- 
came  into  the  tea  trade  since  the  peace  of  1816^ 
and  has  been  most  extmsively  engaged  in  It. 
At  the  time  of  his  first  commercial  enterprise, 
teas  of  this  description  were  publicly  and  com- 
monly, imported  into  New  York  as  bohea,  and 
had  acquired  a  known  commercial  character. 
He  acted  upon  this  settled  usage;  and  if.  the 
present  seizure  can  be  sustained,  he  is  to  suf- 
fer for  a  forfeiture,  which  be  had  no  adequate- 
means  to  avoid,  and  could  not  have  foreseen. 

Then,  as  to  the  intention  of  fraud.  It  is  said 
that  these  teas  were  imported  in  cbngo  chests, 
covered  with  a  thin  paper,  for  the  purposes  of 
disguise,  and  that,  upon  inspection,  it  is  clear 
that  the  original  congo  still  remained  in  the 
cheste.  Tbe  circumstances  that  these  are  conger 
chests,  whose  structure  is  perfectly  known, 
would  not  justify  the  conclusion  that  there  waa- 
an  intention  to  defraud  the  revenue,  since  that 
structure  might  attract  observation,  and  tliua^ 
lead  to  immediate  'detection.  It  would  ['448 
have  been  more  natural  to  have  disguised  congo- 
teas  in  bohea  boxes.  But  the  diffictuty  that  lies 
in  the  argument  derived  from  this  source,  is, 
that  upon  opening  the  chests,  tbe  contents  art* 
proved  to  be  exactly  what  the  New  York  wit- 
nesses call  bohea,  and  the  Boston  witnesses 
Congo.  So  that  the  question  of  fraudulent  dis- 
guise depends  upon  the  fact,  whether  the  tea  be 
or  be  not  bohea;  and  if  it  be  settled  to  be  the 
latter,  then  the  suspicion  from  this  eircum- 
stence  vanishes.  The  same  answer  may  bo- 
given  to  all  the  other  circumstances  relied  on» 
as  badges  oi  fraud.   Th^  become  utterly  un— 

vnnemt. 
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imporUnt,  If  there  was  not  a  real  misrepresen- 
tation of  the  qualify  of  the  tea. 

There  ia  one  cogent  foct,  which  presses  with 
peculiar  weight  in  the  cuisideration  of  this  part 
of  the  case.  It  It,  that  after  the  present  seizure 
was  made,  and  the  whole  train  of  snspicionB 
disclosed,  the  remaining  teas,  of  the  same  de- 
nonination  and  importation,  which  were  yet  in 
the  public  stores  at  New  York,  underwent  a 
Htriet  examination  there  under  the  authority  of 
the  officers  of  the  customs.  The  result  of  that 
ntanination  was  an  nnequiTocal  opinion  that 
the?  were  tiie  eommon  Dohea  of  commerce; 
and  this  rcBult  helng  eommunicated  to  the  gov- 
enunnt,  no  farther  proceedings  were  thought 
Mceasary  to  vindicate  its  rights. 

Bnt  another  fact,  which  is  decisive  against 
the  Buppoaition  of  a  fraudulent  intention,  is, 
that  the  teas  were  purchased  in  China  as  bohea, 
at  Uie  usual  bohea  price,  and  upon  their  impor- 
44S*]  tation  into  *New  York  were  there  sold 
at  the  nsnal  bohea  price.  They  were  sold  at 
prices  from  thirfy-one  to  thirty-six  and  a  half 
cents  per  pound,  when,  at  the  same  time,  and  in 
the  same  place,  congo  sold  at  forty-eight  cents 
per  pound.  This  is  not  *  mitter  of  doubtful  or 
equivocal  evidence;  it  Is  admitted  and  proved 
in  the  most  positive  manner.  What,  then, 
could  have  been  the  inducement  to  fraud?  Men 
do  not  perpetrate  frauds  upon  iba  lerenne  from 
the  mere  love  of  miachlef,  or  the  wanton  disre- 
gard'of  duty.  There  must'be  some  leading  in- 
terest, some  enticing  object  In  view,  to  lead 
them  to  such  a  violation  of  social  law  and  mor- 
al sentiment.  In  the  present  case,  no  such  mo- 
tive could  exist,  for  the  whole  conduct  of  the 
party  is  at  war  with  the  supposition.  Nay, 
more,  the  perpetraUon  of  the  fraud  would  have 
been  against  nis  interest.  We  do  not  here  lU- 
Inde  to  his  private  reputation  as  an  opulent 
merchant  engaged  in  an  extensive  conunerce  in 
teas,  nor  to  the  powerful  iniluence  that,  under 
■ueh  circumstances,  public  opinion  must  have 
upon  him,  in  its  stem  and  severe,  though  silent 
rebulces.  But  his  immediate  interest  in  the 
same  trade  and  in  the  same  voyage,  would  be 
sacrificed  by  such  unworthy  proceedings.  He 
would  hazard  large  interests  upon  a  paltiy 
saving  In  duties,  from  which  he  could  in  the 
end  «riTe  not  the  slightest  benefit. 

It  has  been  said,  that  unless  the  present  libel 
can  be  maintained,  a  wide  door  will  be  opened 
for  the  admission  of  frauds  in  the  importation 
of  teas.  If  this  be  true.  It  forms  no  reason  for 
a  different  judicial  construction  of  the  acts  of 
444"]  Congress,  •much  less  for  the  enforcing 
a  forfeiture  where  the  facts  will  not  warrant  it. 
Omgress  can  provide  an  easy  remedy,  by 
eha^ng  the  epeciflc  duty  to  a  dnfy  ad  valo- 
rem, a  policy  which  has  already  obtained  the 
sanction  of  other  nations. 

It  is  unnecessary  to  go  farther  into  the  dis- 
cussion of  the  merits  of  this  ease.  The  judg- 
ment of  the  court  ia,  that  the  decree  of  the 
Circuit  Court  of  Massachusetts,  given  pro  for- 
na,  ought  to  be  rerersed,  the  llbd  of  the  Unit- 
ed States  be  dismissed,  and  the  200  chests  of 
tea  be  restored  to  the  claimant.  Bnt  the  court 
are. also  of  opinion  that  there  was  probable 
cause  of  aeixure,  and  direct  it  to  hs  eertified 
upon  the  record. 

Decree  reversed. 
•  It.  ed. 


[•Local  Law.] 
JOHN  HA80N.  Appellant, 


(•44S 


JOHN  MUNCASTER,  survivor  of  George  De- 
neale  and  John  Muncaster,  Church-Wardens 
of  Christ  Church,  Fairfax  Parish,  Alexan- 
dria, and  the  said  John  Muncaster  and  Ed- 
mund J.  Lee/  present  Church-Wardens  of 
the  said  church,  et  al..  Respondents, 

A  bill  In  eoalty.  brooKht  to  rescind  a  porcbass 
made  under  tne  decree  of  this  court,  la  Terrett  V. 
Taylor,  9  Craoch,  43,  upon  the  ground  tbat  the 
title  to  the  property  was  defective,  and  could  not 
be  made  sood  by  the  vestry  and  other  persons,  who 
were  parties  to  the  former  salt.    BUI  dismissed. 

The  VcBtry  of  the  Episcopal  Charch  of  Alexan- 
dria, now  known  br  the  name  of  Christ's  Church. 
Is  the  regular  vestry.  In  auccesBlon.  of  the  parish  ot 
Fairfax,  and.  In  connection  with  the  mlnlflter,  haa 
the  care  and  management  of  all  the  temporallttes 
of  the  parish  wltbin  the  scope  of  their  authority. 
A  sale  by  them  ot  the  church  lands,  with  the  assent 
of  the  minister,  under  the  former  decree  ot  this 
court,  conveys  a  good  title  to  the  purchaser. 

Altbough  the  church-wardens  of  a  parish  are  not 
capable  of  holdtnR  lands,  and  a  deed  to  them  and 
their  aacceesors  In  offlce,  forever,  cannot  operate 
by  way  of  grant ;  yet,  where  It  contnlna  a  covenant 
of  general  warranty,  binding  the  grantors  and 
their  heirs  forever.  It  may  operate  by  way  of  es- 
toppel, to  confirm  to  tbe  church  and  Its  privies  the 
perpetual  and  beneficial  estate  In  the  land. 

The  parishioners  have.  Individually,  no  right  or 
title  to  the  glebe  lands ;  they  are  the  property  of 
the  parish  In  Its  aggregate  or  corporate  capacity, 
to  be  disposed  of,  for  parochial  purposes,  by  the 
vestry,  woo  are  the  legal  agents  and  representa- 
tives of  the  pariah. 

APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict of  Columbia, 
rrhis  was  a  bill  brought  by  the  [*44« 
appellant.  Mason,  to  rescind  a  purchase  made 
by  him,  jointly  with  W.  Jones,  of  a  part  of 
the  glebe  land  which  was  sold  under  the  de- 
cree of  this  court,  in  the  case  of  Terrett  v.  Tay- 
lor, reported  in  the  9th  vol.  of  Mr.  Cranch's 
reports,  p.  43.  After  a  confirmation  by  the 
court  l^Iow,  of  the  report  of  the  sale  made  by 
tbe  commissioners  for  this  purpose,  and  after 
various  intermediate  n^otiations,  the  appellant 
gave  his  promissory  notes  to  John  Muncaster, 
one  of  the  respondents,  and  George  Deneale, 
since  deceased,  who  were  at  tbe  time  church- 
wardens of  the  Episcopal  Church  of  Alexan- 
dria, in  payment  of  part  of  the  purchase  mon- 
ey; and  judgment  having  been  obtained  against 
the  appellant,  upon  these  notes,  in  the  Circuit 
Court  for  tbe  District  of  Columbia,  the  appel- 
lant also  sought  1^  his  bill  a  perpetual  injunc- 
tion of  this  judgment.  Tbe  grounds  of  the 
prayer  of  the  bill  were,'  tbat  the  title  of  the 
property  was  substantially  defective,  and  could 
not  be  made  good  by  the  vestry,  and  other  per- 
sons, who  were  parties  to  the  bill  in  the  former 
suit;  that  the  same  bill  contained  a  material 
misrepresentation  of  the  facts  respecting  the 
title,  of  which  the  appellant  was,  at  the  time 
of  the  purchase,  wholly  ignorant,  and  of  which 
he  had  bnt  recently  acquired  ftill  knowledge.* 
Upon  the  final  hearing  tn  the  court  below. 


1. — ^The  essential  parts  ot  the  pleadings  sad  evi- 
dence will  be  found  follr  stated  to  tbs  epMon  eC 
the  conrt. 
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the  bill  was  dismiseed,  and  the  cause  was 
brought  by  appeal  to  this  court. 
447*]    *The  eauM  was  argued  by  .the  Attor- 
ney-Gennral  uid  Mr.  Key  for  the  appellant,  and 
by  Mr.  Swann  and  Mr.  Lee  for  the  respondents. 

On  the  part  of  -the  appellant  it  was  contend* 
ed,  ( 1 )  That  the  respondents  had  no  title,  l^al 
or  equitable.  It  was  admitted  to  be  the  rule  of 
equity,  that  where  a  vendor  conies  in  for  a 
specific  execution,  he  is  bound  to  show  a  title 
free  from  all  doubt;  but  where  the  vendee  is 
the  plaintiff,  and  comes  in  to  rescind  the  sale, 
he  must  show  the  title  to  be  bad.    The  onus 

firobandi  was,  therefore,  on'  the  appellant,  and 
he  counsel  argued  at  large,  to  show  tbat  the 
conveyance  from  Daniel  Jennings  and  wife  to 
the  church-wardens,  in  1770,  was  insufficient  to 
pass  his  title  in  fee  for  the  benefit  of  the  parish. 
The  exposition  of  this  deed,  in  the  former  case 
of  Terrett  v.  Taylor,'  merely  establishes,  that 
inasmuch  as  the  church-wardens  were  not  a 
corporate  capable  of  holding  lands,  this 
did  not  operate  by  way  of  grant  to  con- 
the  title;  that  its  only  l^al  operation  re- 
BUits  from  Uie  covenant  of  warranty,  which 
creates  an  estoppel  in  favor  of  the  church  and 
its  privies;  i.  e.,  that  the  legal  title  stilt  re- 
mains in  Jennings  and  his  heirs,  but  that  they 
are  estopped  by  the  warranty  from  the  asser- 
tion of  that  title  against  the  church  and  its 
privies.  Now,  suppose  that  the  respondents  are 
the  regular  successors  of  the  vestry  and  church- 
wardens of  Fairfax,  still  they  have  no  title  to 
the  land;  all  that  they  hold  is  an  estoppel 
448*]  against  Jennings  and  'those  claiming 
under  him.  What  title  have  they  which  they 
could  assert  against  a  disseisor,  or  one  claim- 
ing under  a  title  foreign  to  that  of  Jennings? 
A  mere  estoppel  against  a  particular  grantor 
and  his  heirs,  constitutes  neither  a  Itml  nor 
an  equitable  title  to  lands.  This  court  declares 
thiit  the  deed  conveys  no  title,  but  merely  an 
estoppel  by  force  of  the  clause  of  warranty. 
But,  even  admitting  that  this  estoppel  is  a 
title,  it  belongs  to  all  the  Episcopal  members 
of  the  parish  of  Fairfax,  whose  rights  are  pre- 
cisely the  same  as  if  no  part  of  tlw  parish  had 
ever  been  separated  from  Virginia.  It  is  quite 
clear,  that  the  former  decision  of  the  court 
proceeded  on  the  ground  of  the  plainUffa  in 
that  suit  being  considered  as  the  regular  suc- 
cessors of  the  original  cestui  que  trusts;  and 
that;  if  it  bad  appeared  otherwise,  and  that 
there  was  anotlier  church  in  the  parish,  or  other 
parishioners  who  were  not  represented  by  them, 
the  dfcree  would  have  been  different.'  To  con- 
nect themselves  with  this  deed,  therefore,  the 
parties  are  bound  to  show  that  they  are  the 
successors.  If  they  are  not,  the  connection 
between  them  is  broken,  and  they  have  no  title 
under  it.  The  parish  of  Fairfax  forms  about 
one  balf  of  the  county,  which  is  equally  divided 
into 'the  parishes  of  Fairfax  and  Truro;  the  for- 
mt-r  comprehending  the  northern  half,  the 
latter  the  southern.  This  parish  had  hut  one 
vtfttry,  but  it  was  the  vestry  of  the  whole 
prislt,  elected  by  the  whole  tiody  of  the  par- 
ishioners, charged  with  the  common  interests  of 
449*]  the  whole  parish,  *and  of  both  the 
churches  equally.  The  funds  with  which  the 
glebe  was  bought  were  levied  from  the  whole 

1. — e  Crancb,  52,  63. 
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parish,  and  consequently  belonged  to  tbe  whole 
parish;  and  in  the  case  of  a  vacancy  of  the 
parsonage,  this  court  say,  tbe  parish  was  enti- 
tled to  the  profits  of  uie  glebe.  I*^  therefore 
follows,  that  prerions  to  uie  separation  of  a 
part  of  this  parish  from  the  stat«  of  Virginia, 
i%^  interests  were  one  and  identical  throughout. 
\o  part  of  the  parishioners  could,  by  them- 
selves, do  any  act  affecting  the  intereste  of  the 
whole  without  giving  the  whole  a  voice  in  the 
measure,  either  by  themselves  or  their  repre- 
sentative agents.  It  is  laid  down,  that  although 
the  Church  of  England,  in  its  aggregate  de- 
scription, is  not  deemed  a  corporation,  yet  tiie 
Church  of  England,  of  a  particular  parish,  is 
a  corporation  for  certain  purposes,  although 
incapable  of  asserting  its  riglits  and  powers, 
except  through  its  parson  regularly  inducted.* 
And  in  the  judgment  of  this*  court  in  the 
former  case,  it  is  strongly  intimated  that  the 
corporate  character  conferred  on  the  vestries  in 
1784,  could  he  taken  away  at  pleasure,  with- 
out any  fault  of  the  corporation.*  If,  then,  the 
parish  of  Fairfax  was  a  corporation,  its  name 
becomes  a  part  of  its  identity,  and  those  who 
call  themselves  successors,  must  have  the  same 
name.  If  it  was  a  corporation,  all  the  corpo- 
rators have  equal  ri^^hts,  and  no  part  of  them 
could  exercise  the  rights  which  belong  to  the 
whole.  But,  suppose  *it  not  to  have  [*450 
been  a  corporation,  it  was  a  d^nite  bo^;  it 
had  an  unity  and  identity  which  separated  it 
from  all  others.  It  had  a  technical  identity.* 
It  consisted  of  all  the  Episcopal  members  with- 
in the  territorial  limits.  It  was  represented 
by  a  vestry  chosen  by  the  voice  of  the  whole  of 
that  parish,  in  which  election  no  other  parish 
could  interfere.  Those  who  claimed  to  be  their 
successors,  must,  before  the  separation  of  the 
District  of  Columbia  from  the  state  of  Viivinia, 
have  shown  these  qualifications;  and  it  u  de- 
termined that  the  separation  has  produced  no 
change  in  the  unity  and  identi^  oi  the  parish, 
80  far  as  the  rights  of  property  are  concerned.' 
The  vestry  and  church-wardens  of  the  Episcopal 
Church  of  Alexandria,  cannot  be  the  regular 
successors  of  the  vestry  and  church-wardeoa  of 
the  parish  of  Fairfax,  because  they  have  a  dis- 
tinct name,  which  it  would  have  been  needless 
to  assume,  unless  from  a  consciousness  of  a  dis- 
tinct origin  and  nature.  In  fact,  they  have  a 
ditTerent  origin,  different  powers,  and  different 
duties.  In  the  period  which  intervened  frtmi 
1796  to  1803,  there  was  no  incumbent.  What, 
then,  were  the  rights  of  the  parties!  This 
court  has  answered,  tbat  "the  fee  remained  in 
abeyance,  and  the  profits  of  the  parsonage  were 
to  be  taken  the  parish  for  their  own  use."* 
What  parishT  Most  certainly  the  *par-  [*4ftl 
ish  of  Fairfax,  to  which  it  belonged.  .  The  v«8* 
tries  chosen  in  1804,  and  subsequently,  cannot 
be  deemed  the  vestries  of  the  parish  of  Fairfax, 
but  must  be  considered  as  the  vesfries  of  tbe 


2.  — ^Tow  of  Pawlet  ▼.  Clark,  8  Crancb,  292,  825. 

3.  — Terrett  v.  Taylor.  9  Crancb,  61,  B& 

4.  — 2  HeoD.  Stat,  at  large,  218. 

5.  — Terrett  T.  Taylor,  9  Cranch,  08. 

6.  — Terrett  v.  Taylor.  9  Cranch.  47;  Weston  t, 
lint.  2  Mass.  Rep.  602 ;  See  also.  1  Tack.  BL 
>m.  Fart  2,  Appen.  113. 
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^aeopal  Church  of  Alexandrim,  because,  in 
tw  pariah  bCMks,  the  entries  conitantly  style 
tbem  the  Vestry  of  the  Protestant  Episcopal 
Church  *t,  or  in,  or  of,  Alexandria,  and  not  the 
vestry  of  the  parish  of  Fairfax.  The  congre- 
gation of  Christ's  Church  actually  separated 
themselves,  in  1803,  from  the  parish  of  Fairfax, 
and  formed  a  distinct  Episcopal  Church;  and 
the  elections  were  made  by  subscribers  and 
contributors  to  the  Episcopal  CHiurch  in  Alex- 
andiia,  and  not  by  tlie  paruhioners  at  large  of 
the  parish  of  Fairfax. 

1.  This  defect  in  the  title  being  thus  made 
oat,  it  follows  that  the  appellant  has  a  right  to 
require  that  the  contract  should  be  rescinded, 
(uuesa  there  be  some  special  objection  to  pre- 
clude him.  As  to  the  sale  being  under  a  de- 
cree, the  English  prfuitice  on  this  subject  relates 
to  objeetions  arising  on  the  abatract  which  is 
presented  to  the  purchaser.  But  defeets  sub- 
seqorntly  discovered,  may  be  objected,  and  if 
it  appears  that  the  vendor  can  make  no  title, 
the  bill  will  be  entertained. 

As  to  notice,  there  is  no  proof  of  actual  no- 
tice; and  the  circumstances  are  not  sufficient  to 
infer  constructive  notice.  Nor  has  the  objec- 
tion to  the  title  been  varied  by  taking  posses- 
tics.  The  doctrine  is.  that  if  the  vendee  has 
knovledm  of  the  defects  before,  he  takes  pos- 
Mssion,  it  is  considered  as  a  waiver  of  the  ob- 
jection, and  it  will  be  found  that  all  the  cases 
turn  upon  this  distinction. 
4SS*]  *0n  the  part  of  the  respondents,  it 
was  insisted,  1.  That  the  appellant  had  full  no- 
tice, either  actual  or  constructive,  at  the  tim% 
of  the  sale,  of  all  the  facts  and  circumstances 
vt  which  h»  now  aeeka  to  avail  himself,  in  or- 
der to  readnd  the  sale.  The  proceedings  in  the 
former  ease  were  alone  sufficient  to  charge  him 
with  notice. 

2.  This  being  a  judicial  sale,  under  a  decree, 
the  par^  was  bound  to  have  applied  to  the 
eonrt  below,  either  before  confirmation  of  the 
aale,  or  afterwards,  to  rescind  the  sale,  and  can- 
not now  maintain  an  independent  bill  fbr  that 
purpose,  the  effect  of  which  would  be,  collateral- 
ly, to  set  aside  the  sale,  as  it  stands  confirmed 
1^  the  report.* 

3.  The  contract  has  been  executed  on  the 
part  of  the  appellant,  by  taking  posseBsion  of 
the  land,  and  it  is  now  too  late  for  him  to  make 
any  objection  to  the  sufficiency  of  the  title.* 

4.  But  a  careful  examination  would  show 
that  there  was  not  an^  defect  in  the  title.  The 
foimer  deeisioD  of  this  court  had  put  at  rest 
the  question  as  to  the  8ufflcien<^  of  the  deed 
frmn  Jennings,  to  pass  his  title  to  the  church- 
wsrdens,  for  the  benefit  of  the  parish.  It  was 
there  determined  that  the  conveyance  could  not 
operate  by  way  of  grant,  but  might  operate  by 
way  of  estoppel,  to  confirm  to  the  church,  and 
those  claiming  under  it,  the  perpetual  estate  in 
the  land. 

4BS"]  *The  present  Vestry  of  the  Episcopal 
Church  at  Alexandria,  called  Christ's  Church, 
are  the  legal  successors  of  the  vestry  of  the  par- 
ish of  Fairfax.  From  the  year  17C5  until  1801, 
the  town  of  Alexandria  was  a  part  of  the  coun- 

l.—l  Fombl.  Eq.  371.  note  6 :  1  Atk.  489 :  S  Tea. 
Jr.  333  ;  3  F.  Wius.  220.  306  ;  1  Rev.  Code.  SO.  a  34. 

3.— 1  Tm.  Jr.  221.  226;  3  P.  Wn».  191;  4  Dess. 
Cb.  Rep.  134 ;  12  Ves.  25. 

3. — Terrett  v.  Taylor.  0  Crancb,  S3. 
«  li.  ed. 


ty  of  Fairfax,  and  the  parish  of  Fairfax.  After 
the  year  1792,  the  vestry  met  exclusively  in  Al- 
exandria; the  congregation  at  the  Falls  Church, 
by  dc^eea  became  extinct;  and  the  vestry  of 
the  parish,  with  the  church  at  Alexandria,  has 
been  constantly  kept  up,  whilst  the  congr^a- 
tion  that  used  to  assemble  at  the  Falls  Church 
has  ceased  to  exist.  The  consequence  is,  that 
the  glebe  land  belongs  to  the  Alexandria  con* 

G^tion,  as  much  as  if  the  two  congregations 
d  agreed  to  meet  in  ^e  church  at  Alexan- 
dria, and  had  disposed  of  the  other.  There 
never  was,  and  there  never  could  be,  two  ves- 
tries in  the  parish,  that  is,  one  for  each  church. 
Since  the  year  1776,  there  have  been  no  com- 
pulsory means  used  for  the  support  of  the 
church,  and  it  has  rested  on  the  voluntary  con- 
tributions of  the  parishioners;  yet  everything 
that  has  been  done  in  respect  to  the  property 
of  the  church,  shows  conclusively  the  regular 
succession  of  Uiis  church  and  vestnr,  as  the 
church  and  vestry  of  the  parish  of^  Fairfax. 
The  vestry  has  been  elected  by  the  monbers 
and  contributors  to  the  church,  but  the  right 
of  voting  did  not  belong  to  the  parishioners 
generally,  it  was  confined  to  those  members 
and  contributors.  At  the  same  time,  no  inhabi- 
tant of  the  parish  has  been  denied  the  privilege 
of  becoming  a  oontrihutor,  with  its  eossequent 
right  of  voting.  All  parties  who  had  any  title 
"to  the  propwty,  were  before  the  court  [*454 
in  the  former  case,  in  which  the  sale  was  de- 
creed.* It  was  unnecessary  to  make  the  whole 
body  of  parishioners  parties  to  that  suit.  They 
have  not  individually  any  right  or  title  to  the 
property.  It  is  the  property  of  the  parish,  and 
the  vesUT  are  the  1^1  agents  and  rroresenta- 
tives  of  the  parishioners,  with  authori^  to  ad* 
minister  and  dispose  of  It. 

Sib-.  Justice  Story  delivered  the  opinion  of 
the  court: 

Upon  the  very  voluminous  pleaditu^s  in  this 
case,  assuming  more  the  shape  of  eliworate  ar-' 
gumenta  than  the  simple  and  predse  allega* 
tion  of  facts,  which  belong  to  chancery  pro- 
ceedings, the  principal  quesuons  disonssed  have 
been,  (1 )  Whether  the  Vestry  of  the  Episcopal 
Church  of  Alexandria,  now  known  by  the  name 
of  Christ's  Church,  is  the  r^ular  vestry  in  suc- 
cession of  the  parish  of  Fairfax.  (2)  Whether 
the  existence  of  another  parish  church,  called 
the  Falls  Church,  within  the  same  parish,  has 
any  material  bearing  upon  the  title,  either  as  to 
making  parties,  or  settling  the  right  to  the 
glebe.  (3)  Whether  the  appellant  had  full  no- 
tice of  the  true  nature  of  the  title  before  the 
purchase,  and  so  took  it  with  its  infirmities,  if 
any  such  existed.  (4)  Whether,  this  being  the 
case  of  a  judicial  sale  under  a  decree,  the  party 
was  not  bound  to  have  applied  to  the  court 
below,  before  confirmation  of  the  sale,  or 
'afterwards,  to  rescind  the  sale;  and  [*456 
ean  now  maintain  an  independent  bill  for 
that  purpose,  the  effect  of  such  bill  being  col- 
laterally to  set  aside  the  sale,  as  it  stands  con- 
firmed by  the  report.  Another  point  was  made 
at  the  bar,  as  to  the  sufficiency  of  the  convey- 
ance by  Jennings  to  the  church-wardens,  in 
1770,  to  pass  his  title  in  fee  for  the  benefit  of 
the  parish.  But  that  point  was  put  at  rest,  in 

4.— 8  Ves.  Jr.  60. 
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the  case  of  Terrett  v.  Taylor,  and  is  not  now 
open  for  discussion.* 

450*]  *If  the  first  question  is  decided  against 
the  plaintiff,  it  will  be  unneceasaiy  to  consider 
the  other  question,  for  it  is  not  denied  that  the 
vestry  of  the  parish  of  Fairfax  sufficiently  re- 
present the  whole  parish  for  all  the  purposes  of 
the  original  bill,  and  that  both  by  the  former 
laws  of  Virginia  and  the  canons  of  the  Episco- 
pal Church,  they,  in  connection  with  the  minis- 
ter, have  the  care  and  management  of  all  the 
temporalities  of  the  parish  within  the  scope  of 
their  authori^.  To  the  consideration  td  this 
question,  the  attention  of  the  court  has  been 
mainly  directed;  and  it  is  now  my  duty  to  ex- 
plain the  grounds  upon  which  we  have  come  to 
the  conclusion  that  the  Vestry  of  the  Episcopal 
Church  of  Alexandria  is  the  regular  vestry  in 
succession  of  the  parish  of  Fairfax;  and  being 
80  at  the  commencement  of  the  former  suit,  the 
main  objecticm  to  the  title  to  the  glebe  falls, 
and  the  bill  of  the  plaintiff  ought  to  be  dis- 
missed. 

By  the  laws  of  Virginia,  passed  antecedent  to 
the  revolution,  each  pariah  was  authorized  to 
elect  a  vestry  of  twelve  persons,  to  manage 
their  parochial  concerns;  and  however  many 
distinct  Episcopal  churches,  or  places  of  pub- 
lic worship,  there  were  within  the  parish,  the 
same  vestry  had  the  superintendence  and  direc- 
tion of  them  all.  In  point  of  fact,  tiiere  were 
two  such  places  of  worship  within  the  pariah  of 
Fairfax,  the  church  at  Alexandria,  and  the 
Falls  Church ;  but  the  cure  of  both  belonged  to 
the  same  minister,  who  was  the  rector  of  the 
whole  of  the  parish,  and  the  parochial  concerns 
were  managed  by  a  single  vestry.  Not  the  least 
trace  can  be  found  of  any  other  vestry  until  tlie 
45?*]  *year  1819,  when  a  vestry  was  chosen 
de  facto,  by  persons  purporting  to  belong  to  the 
Falls  Church,  and  that  portion  of  the  parish  of 
Fairfax  which  is  not  included  within  the  Dis- 
trict of  Columbia.  Up  to  the  year  1796,  it  is 
not  disputed  that  a  vestry  was  regularly  chosen 
for  the  whole  parish;  and  the  place  of  the 
choice  of  the  vestry,  as  well  as  the  vestry  meet- 
ings, appears  to  have  been  usually,  but  not  uni- 
versally, at  Alexandria.  In  April,  1793,  a  ves- 
try  was  chosen  for  the  parish,  to  serve  for  the 
usual  period  of  three  years,  who  continued  to 
hold  meetings  until  April,  1799;  and  from  that 
time,  there  seems  to  have  been  an  interregnum, 
so  far  as  the  minutes  in  the  parish  books  af- 
ford information,  until  April,  1804,  when  a 
vestry  was  chosen,  for  the  usual  term  of  three 
years;  and  there  ha^  been  a  continuation  of  ves- 
tries from  that  election  down  to  the  present 
time.    The  validity  of  Ihese  elections,  from 

1. — ^tJpon  this  point,  the  court  says.  In  the  former  t 
cose:  "Upon  Inspectlne  the  deed,  whtcb  Is  made  a 
part  ot  the  bill,  and  bears  date  In  1770,  the  land  ap- 
pears to  have  been  conveyed  to  the  grantees,  as 
church-wardens  of  Fairfax,  and  to  their  successors 
in  that  office,  forever.  It  Is  also  averred  Id  the  bill, 
that  the  plaintiffs,  to^etber  with  two  ot  the  defend- 
ants (who  are  church-wnrdena),  are  the  Vestry  of 
the  Protestant  Episcopal  Church,  commonly  called 
the  Episcopal  Ctaarch  of  Alexandria,  In  the  parish 
of  Fairfax,  and  that  the  purchase  was  made  by  the 
vestry  of  Mid  parish  and  church,  to  whom  the 

K resent  vestry  are  the  lexal  aud  regular  successora 
I  the  said  vestry  :  and  that  the  purchase  was  made 
for  the  use  and  benefit  of  the  anld  churcb  In  the 
■aid  parish.  No  statute  of  Virginia  has  been  cited, 
wblcn  creates  cbnrcb-wardens  a  corporation  for 
the  purpose  of  holdlov  lands ;  and  at  common  law. 
1S4 


1804,  as  election  of  the  vestry  of  the  parish  of 
Fairfax,  forms  the  point  in  controversy,  and 
will  be  presently  considered.  Since  the  year 
1800,  the  Falls  Church  has  fallen  into  a  state 
of  delapidation  and  decay,  and  public  worship 
has  not  been  celebrated  tliere  by  tlie  minister 
of  the  Episcopal  Church,  on  account  of  its  de- 
serted state;  but  there  has  been  a  regularly  in- 
ducted minister  at  the  parish  church  in  Alexan- 
dria, where  divine  services  have  been  constantly 
performed. 

The  counsel  of  the  plaintiff  contend  that  tbe 
vestries  chosen  in  1804,  and  Bid)aequentl|',  are 
not  to  be  deemed  the  vestries  of  the  parish  of 
Fairfax,  but  of  the  Episcopal  Church  (that  ia, 
of  Christ's  'Church)  in  Alexandria;  and  [*458 
they  support  their  argument  upon  the  follow- 
ing grounds:  (1)  That  in  the  parish  books  the 
entries  constantly  style  them  the  Vestry  of  the 
Protestant  Episcopal  Church,  at,  or  in,  or  of, 
Alexandria,  and  not  the  vestry  of  the  parish  of 
Fairfax.  (2)  That,  in  point  of  fact,  the  con- 
gregation of  Christ's  Church,  in  1803,  separated 
themselves  from  the  parish  of  Fairfax,  and 
formed  a  distinct  Episcopal  Church.  (3)  That 
the  elections  were  made  by  subscribers  and  con- 
tributors to  the  Episcopal  Church  in  Alexan- 
dria, and  not  by  tbe  parishioners  at  large  of  the 
parish  of  Fairfax. 

Under  some  one  of  these  heads,  all  the  objec- 
tions urged  at  the  argument  may  be  arranged. 

As  to  the  first  point.  It  is  true,  that  in  gen- 
eral thfe  style  of  the  entries  of  tbe  vestry  meet- 
ings, since  1804,  is  as  the  plaintiff  stated  it  to 
be.  But  it  will  scarcely  be  contended,  that  the 
errors  of  a  recording  clerk,  in  description,  will 
change  tbe  nature  or  character  of  the  vestry 
proceedings,  or  devest  them  of  their  authority, 
if,  in  point  of  fact,  they  constituted  the  vestry 
of  the  parish  of  Fairfax.  The  irregularities  of 
merely  ministerial  officers,  and  especially  of 
parish  clerks,  whose  records  are  generally  kept 
in  a  loose  and  inaccurate  manner,  have  never 
been,  hitherto,  supposed  to  have  such  a  con- 
trolling authority.  Courts  of  justice  will  ex- 
amine into  the  proceedings  of  ecclesiastical  bod- 
ies with  indulgence;  and  if,  upon  the  whole,  a 
consistent  construction  can  be  given  to  than, 
in  conformity  to  existing  rights,  they  will  sup- 
pose them  to  be  done  in  the  exercise  of  those 
rights,  rather  *than  in  gross  usurpa-  [*459 
tioQs  of  authority.  Now,  there  is  no  pretense 
to  say,  that  there  existed  any  right  on  the 
part  of  tlie  congregation  of  the  Episcopal 
Church  at  Alexandria,  to  choose  a  vestry  of  its 
own,  wliich  should  not  be  the  vestry  of  the  par- 
ish. The  church  itself,  with  the  church-yard 
and  appurtenances,  belonged  to  the  parish  of 

I  their  capacity  was  limited  to  personal  estate.  1  Bl. 
Com.  394 ;  Bro.  Abr.  t'orn.  76,  84 ;  1  ttoll.  Abr.  39.1. 
4,  10  :  Com.  Dig.  tit.  Ksgllse,  F.  3  ;  12  Hen.  VII.  27. 
b:  13  Hen.  VII.  7.  9.  b;  37  Hen.  VI.  6.  30;  1 
Burns'  Ecclca.  I.nw,  200 ;  Gibs.  21!^,  It  would 
seem,  therefore,  that  tbe  present  deed  did  not  op- 
erate by  way  of  prant,  to  convey  a  fee  to  the 
church-wardens  and  their  successors;  for  their  suc- 
essors,  as  such,  could  not  take :  nor  to  the  charch- 
wai'dens  in  their  natural  capacity ;  for  'heirs*  Is 
not  In  the  deed.  Bnt  the  covenant  of  general  war- 
ranty In  the  deed,  binding  the  grantors  and  their 
heirs  forever,  and  warranting  the  lands  to  the 
churcb  wardens  and  tbetr  succeaaors  forever,  may 
well  operate,  by  way  of  estoppel,  to  confirm  to  the 
church  and  its  privies  the  perpetual  and  beneQclal 
estate  In  the  land.'*  8  Cranch.  62,  &3. 

Wheat.  9. 
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Vkirfax.  It  was  the  paiitli  church.  The  vestry, 
which  had  a  right  to  govern  and  manage  its 
teroporml  eoncems,  was  the  parish  vestry.  It 
waa  an  Epiwopal  Church,  under  the  dii'ectioQ 
and  anthori^  of  the  General  Episcopal  Church 
at  'Vlxvinia;  and  by  the  canons  of  that  church, 
aade  m  conformity  with  the  laws  of  Virginia, 
and  never  repealed,  the  vestry  were  to  be  elect- 
ed for  the  parish.  It  is  not  lightly  to  be  pre- 
avmed,  therefore,  that  an  election  of  a  veatry 
waa  intended  to  be  made  in  any  other  manner 
than  the  canons  of  the  Episcopal  Church  and 
the  righta  of  the  parishioners  would  justify. 
Tbe  very  fact  of  a  total  silence,  and  absence 
of  any  objection,  through  so  long  a  period, 
would  authorize  the  conclusion  that  the  ves- 
tiy  was  understood  to  be  a  parish  vestry, 
and  its  acts  were  for  the  benefit  of  the  whole, 
and  not  for  the  part  connected  with  the  AN 
eiandria  Church.  It  should  also  be  recollect- 
ed, that  tbe  Falls  Church  had  fallen  iuto  de- 
cay, and  waa  no  longer  used  for  purposes  of 
pablie  worship.  It  was  considered  in  the  same 
fight  as  if  totally  destroyed;  and  then,  as  the 
Aluandria  Church  was  tbe  only  worshipping 
diarch  in  the  ^rish,  nothing  could  be  more 
natural  than,  in  common  parlance,  and  in 
parochial  records,  to  designate  the  vestry  as  the 
4«0*]  Vestry  of  the  Episcopal  Church  of,  *in, 
«r  at,  Alexandria.  It  was  so  m  a  strict  sense, 
not  becauae  it  was  not  the  parish  vestiy,  but  be- 
cause the  church  at  Alexandria  waa  the  pariah 
dnrch,  and  its  congregation,  in  an  ecclesias- 
tical sense,  conaisted  of  the  Episcopalian  par- 
ishioners of  Fairfax.  If  we  advert  to  the  his- 
tory of  the  Virginia  legislation  on  this  subject, 
there  will  be  found  a  natural  reason  for  this  ap- 
parent change  of  style,  without  any  intended 
dunge  of  character.  That  legislation  is  re- 
ferred to,  somewhat  at  large  !n  the  case  of  Ter- 
rrtt  T.  I^ylor,  and  need  not  here  be  minutely 
examined.  The  act  of  1784,  ch.  88,  created  the 
Bunister  and  vestry  of  every  parish  a  corpora- 
tion, by  the  name  of  the  Protestant  Episcopal 
Church,  in  the  pariah  where  they  respectively 
resided.  When,  by  the  subsequent  act  of  1786, 
ch.  IS,  this  act  was  repealed,  there  was  provi- 
•ion  made,  that  all  religious  societies  might,  ac- 
eording  to  the  rules  of  their  sect,  appoint,  from 
time  to  time,  trustees  to  manage  their  property, 
which  trustees  were,  1^  the  subsequent  act  of 
178ft,  eh.  47,  declared  to  be  the  successors  to  the 
former  vestries.  The  General  Episcopal  Church 
of  Virginia,  in  convention,  adopted  general 
rvi^Iations  on  this  subject,  conforming,  in  sub- 
stance, to  the  act  of  1784,  and  providing  for 
the  regular  appointment  of  vestries,  who  should 
be  trustees,  for  every  Episcopal  Church  in  every 
parish.  Under  such  circumstances,  the  natural 
deaoimnation  of  the  vestry  would  be,  the  Ves- 
trj  of  the  Episcopal  Church  in  the  particular 
pari  oh.  And  when,  in  consequence  of  the  sep- 
aration of  the  county  of  Alexandria  from  the 
4€t*1  state  of  Virginia,  "^by  the  ceaaion  to  the 
United  States,  the  parish  church  fell  within  the 
boundaries  of  Alexandria,  the  embarrassment 
nirising  from  this  new  state  of  things  might  well 
«reate  doubts  as  to  the  proper  designation,  and 
htroduee  the  new  appellation.  Whether  this 
description  was  right  or  wrong,  is  of  no  conse- 
qnmee;  for  if  there  has  been  no  legal  change 
of  ebaraeter,  in  contemplation  of  law,  the  r^u- 
lar  vestry     this  church  remains  the  vestry  of 
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the  parish.  It  appears  in  proof,  that  a  number 
of  the  congregation  of  the  church  at  Alexan- 
dria are  persona  residing  without  the  bounda- 
ries of  the  District  of  Columbia,  and  in  the  Vir- 
ginia part  of  the  parish;  and  there  is  not  the 
slightest  evidence  that,  in  the  election  of  Tes- 
tries  since  1804,  a  single  parishioner  of  Fairfax 
has  ever  been  refused  his  vote  at  any  election, 
on  account  of  his  residence.  We  think,  then, 
that  the  drcumstance  of  a  change  of  style  in 
the  pariah  records,  furnishes  no  proof  of  the 
asserted  change  of  character.  In  the  election, 
however,  of  1810,  the  entnr  in  the  books  is,  that 
the  vestry  were  elected  "to  serve  the  parish  as 
vestrymen;'*  and,  inunediately  afterwards,  in 
subscribing  the  test,  they  apeak  of  themselves 
as  the  Vestry  "of  the  Protestant  Episcopal 
Church  of  Alexandria."  Now,  what  parish  is 
here  spoken  off  Plainly  the  parish  of  Fairfax, 
for  no  other  parish  is  pretended  to  exist.  And 
when  the  vestry  subscribed  tbe  test,  as  Vestry 
of  the  Church  of  Alexandria,  it  is  as  plain  that 
they  understood  that  the  parish  and  tbe  church 
of  Alexandria  meant  the  same  thing.  If,  Uien, 
the  books  of  the  'church  are  to  furnish  [*403 
evidence  against  the  defendants,  ther  are  enti- 
tled to  the  benefit  of  the  same  records,  1^  way 
of  explanation. 

The  second  ground  is,  that  the  congregation 
of  the  church  at  Alexandria  has  separated  itself 
from  the  parish,  and  formed  a  distinct  socie^, 
and  can  no  lon^r  be  deoned  the  parish  churdi 
of  Fairfax.  This  is  principally  attempted  to  be 
sustained  by  an  agreement  mtide  in  1803,  which 
is  found  faateiied,  by  wafers,  to  the  vestry-book. 
That  agreement,  after  reciting  that  a  committee 
waff  appointed  by  "the  Protestant  Episcopal 
Church  of  Alexandria,"  to  adopt  measures  for 
insuring  a  competent  salary  for  a  minister,  etc., 
and  that  the  committee  so  appointed  had  re* 
ported,  as  an  advisable  mode,  to  rent  out  ^e 
pews  to  occupiers  and  others,  at  a  fixed  annual 
rent,  amounting  in  the  aggregate  to  $1,186,  and 
further  proposed  soliciting  a  voluntary  sub- 
scription to  supply  any  deficiency;  then  pro- 
ceeds to  atate  that  the  subscribers  agree  to  rent 
the  pews,  and  to  pay  to  the  Rev.  Thomas  Davis 
(then  the  rector  of  the  parish)  the  sums  an- 
nexed to  their  names,  in  quarterly  payments, 
etc.,  etc.,  reserving  a  right  to  surrender  up 'their 
pews  at  the  end  of  a  year.  Such  is  the  sub- 
stance of  the  agreement;  and  it  is  extremely 
difficult  to  perceive  how  it  conduces  to  prove,  in 
any  shape,  the  establishment  of  a  new  society. 
It  is  to  be  considered  that  the  church,  whose 
pews  were  to  he  disposed  of,  was  the  pariah 
church  of  Fairfax;  and  it  cannot  be  pretended 
that  tbe  parish  could  be  deprived  of  it,  except 
by  its  own  consent  through  its  authorized 
agents.  A  *new  society,  composed  part-  [*488 
ly  of  the  parishioners,  had  no  more  right  or 
power  to  dispose  of  the  pews  than  utter  stran- 
gers. It  would  be  as ^oss  an  usurpation,  and  as 
tortious  an  act,  in  the  one  case  as  in  tlie  other. 
But  there  can  be  no  doubt  that  a  parish  may 
r^ulate  the  sale  or  rating  of  the  pews  of  the 
church,  in  such  manner  as  may  conduce  to  the 
general  benefit.  The  pariah  is  not  the  less  the 
owner  of  the  church,  because  tbe  pews  !n  it  are 
rented  or  sold  to  others;  for  the  right  to  the 
exclusive  use  of  the  pews  is  very  difTerent  from 
the  right  to  the  freehold  in  the  church  itself. 
The  agreement,  in  the  present  cass^  was  noth- 
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ing  more,  and  parports  to  be  nothing  more, 
than  a  mere  agreement  for  renting  the  pews. 
It  is  made  with  persons  who  are  the  com- 
mittee of  the  church,  and  who  claim  the 
.  right  to  use  it.  It  is  an  act  which  mi^lit  be 
done  hy  authority  of  the  parish,  without  in  any 
respect  transeedding  its  rights  or  duties.  How, 
then,  is  it  to  be  deoned  an  act* which  indicates 
the  creation  of  a  new  society,  or  a  separation 
from  the  parisliT  What  authority  could  ahj 
new  society  claim  to  the  parish  property?  If 
such  a  claim  had  been  made,  it  would  have  been 
resisted;  and  the  very  circumstance,  that  no 
resistance  was  made,  is  conclusive  tlutt  the 
agreement  was  made  in  the  exercise  of  ordi- 
nary parochial  rights,  and  indicated  no  eer- 
eraaee  of  interests.  In  point  of  fact,  an  agree- 
ment, in  substance  like  the  present,  was  made, 
respecting  the  pews  in  this  very  church,  in 
the  year  1785;  and  yet  no  one  supposed  that 
the  church  ceased  to  be  the  parish  church,  or 
4C4*]  that  the  "subscribers  constituted  a  new 
society.  Tliere  is  another  circumstance,  which 
is  too  significant  to  be  passed  over  in  silence; 
it  is,  that  the  Rev.  Mr.  Davis,  to  whom  the 
agreement  in  quesUon  refers,  was  regularly  in- 
dnoted,  in  the  year  1792,  as  rector  of  the  par- 
ish of  Fairfax,  and  continued  to  officiate  as 
■uch,  in  this  very  church,  down  to  the  year 
1806,  three  years  after  this  agreement  was 
made.  During  all  this  period,  the  freehold  of 
the  glebe  was  vested  in  him,  as  persona  ecclesis. 
How,  then,  is  it  possible  to  maintain,  that  the 
support  of  the  rector  of  the  parish  in  the  exer- 
cise of  his  parochial  rights  uid  duties,  and  the 
continuance  of  the  rector  in  possession  of  the 
glebe  and  the  church,  can  he  construed  as  an 
abandonment  of  all  connection  with  the  parish, 
and  a  renunciation  of  its  privile^esf  It  is  a 
fact,  also,  corroborative  of  the  view  that  has 
been  already  taken  by  the  court  of  this  agree- 
ment, that  the  posseeeion  and  management  of 
the  temporalities  of  the  church  have  always 
been  in.the  vestries  of  the  Alexandria  Church 
dace  1804.  They  have  exercised  the  sole. and 
exclusive  control  over  them.  They  have  never 
disclaimed,  in  any  ecclesiastical  assembly,  their 
former  connection.  They  have  not  applied  to 
the  bishop,  or  other  proper  authority,  to  he 
formed  into  a  new  and  distinct  society,  separate 
from  the  parish.  And  yet  it  is  not  denied  that, 
by  the  rules  and  customs  of  the  sect,  new  Epis- 
copal societies  are  not  admitted  to  he  formed 
witliin  the  bounds  of  existing  {utrishes,  without 
the  consent  of  the  proper  ecclesiastical  authori- 
ty. In  the  act  of  consecration  of  the  church  in 
468"]  "ISU,  the  vestry  expressly  declare  the 
church  to  be  the  parish  church  of  Fairfax,  and 
in  virtue  of  their  authority,  as  the  vestry  there- 
of, they  dedicate  it  to  the  public  worship  of 
God;  and  the  bishop  of  the  diocese  then  ac< 
knowledged  and  consecrated  it  as  such.  In  the 
year  1807,  the  Rev.  Mr.- Gibson  was  elected 
rector  of  the  parish,  upon  the  resignation  of  the 
Rev.  Mr.  Davis;  and  on  that  occasion,  the  ves- 
try resolved  that  he  should  he  inducted  as  rec- 
tor of  the  parish;  and  in  the  succeeding  election 
of  the  vestiy,  in  the  same  year,  the  vestry  are 
stated  in  the  records  to  he  chosen  "to  serve  the 
parish."  So  that,  if  in  the  records  there  are 
single  expressions  which,  stonding  alone,  might 
he  of  doubtful  interpretation,  the  solemn  acts 
of  the  vestry  in  consecrating  the  ehurdi»  in 
1S6 


choosing  the  minister,  and  tn  managing  fh» 
temporalities,  all  point  to  their  character  as 
representatives  of  the  whole  parish.  It  may  be 
added,  that  in  the  hill  of  Terrett  v.  Taylor,  the 
vestry  assume  to  be  the  parish  vestry  in  succes- 
sion ;  and  that  in  the  answer  to  the  present  bill, 
Inr  the  defendants,  who  are  the  existing  Vestiy 
of  the  Church  of  Alexandria,  they  assert,  in 
the  most  positive  and  solemn  manner,  the  same 
character,  and  utterly  deny  the  allegations  of 
the  defendant's  bill  on  this  point.  So  that,  un- 
less the  court  were  prepared  to  divert  the  clear 
purport  of  the  evidence,  and  the  solemn  acte  of 
the  church,  for  a  series  of  years,  and  the  pre- 
sumptiona  arising  from  .long  and  undisputed 
possession  of  the  property,  and  exercise  of  paro- 
chial authority,  on  account  of  aome  irn^lari- 
ties,  which  may  occur  in  the  transactions  of 
"most  public  bodies,  the  conclusion  can-  [*4tft 
not  be  arrived  at,  that'the  church  at  Alexandria, 
has  ceased  to  be  the  parish  church  of  Fairfax,, 
or  that  its  eongregatfoB  has  bectnne  •  diftinet 
society. 

The  third  ground  of  objection  is,  that  the- 
vestiy  were  chosen,  not  by  the  parishioners  of 
Fairfax,  but  1^  subscribers  and  contributors  t» 
the  Episcopal  Church  at  Alexandria.  This  ob- 
jection proceeds  upon  the  supposition,  that  if 
the  vestry  is  de  facto  the  vestry  of  the  parish, 
the  very  mode  of  choice  demonstrates  that  it 
cannot  be  the  vestry  de  jure.  Whether,  in  it- 
case  like  that  before  the  court,  the  inquiry 
can  properly  be  gone  into  as  to  the  mode  and 

Xlarity  of  the  choice  of  a  vestry  actually  in 
I  and  ccercising  the  duties  ttiereof;  and  if 
the  inquiry  be  proper,  whether  the  legal  dia- 
tinction  between  a  vestry  de'  jure  and  de  facto,, 
could  avail  the  plaintiff,  are  questions  upon 
which  it  ii  not  necessary  for  the  Court  to  ex- 
press any  opinion.  We  think  a  short  examina- 
tion of  the  subject  will  put  the  ohiection  at 
rest,  Whatever  might  be  the  conclusion  drawn 
from  auch  a  1^1  distinction. 

Before  the  revolution,  tlie  Episcopal  Chnreb 
waa  the  established'church  pf  Virginia,  and  all 
the  parishioners  were  liable  to  be  rated  for  par- 
ish taxes,  and  were  entitled  to  vote  in  tlte  choice- 
of  the  vestry.  But  the  church  establishment 
fell  with  the  revolution,  and  the  compulsive 
power  of  taxation  ceased;  and  as  no  person 
could  t>e  compelled  to  worship  in  the  Episcopal* 
Church,  or  pay  taxes  for  iU  support,  the  par- 
ishioners of  the  Episcopal  Church,  in  the  eccle- 
siastical sense  of  the  term,  afterwards  consisted 
"only  of  the  Episcopalian  contributors  ["4«T 
and  members.  The  act  of  1784,  ch.  88,  pro- 
vided that,  at  all  future  elections  of  vestries, 
no  person  should  be  allowed  to  vote  who  did 
"not  profess  himself  a  member  of  the  Protestant 
Episcopal  Church,  and  actually  contribute  to- 
wards ite  support."  Although  this  act  was- 
repealed  by  the  act  of  1786,  ch.  12,  yet  the  same- 
act  saved  the  management  of  their  pro|)erty 
and  regulation  of  their  discipline,  according  to 
the  rules  of  their  own  sect,  to  all  religious  so- 
cieties. By  the  canons  of  the  Episcopal  Church, 
subsequently  passed,  the  rijfht  to  elect  vestriea 
is  confined  to  the  "freeholders  and  housekeep- 
ers, who  are  members  of  th  Protestant  Epis- 
copal Church  within  the  parish,  and  regularly 
contribute  towards  the  support  of  the  minister^ 
and  to  the  common  exigencies  of  the  church' 
within  the  parish."  These  canons  being  assent- 
Wheat.  ». 
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•d  to  W  tlM  ▼arions  parlslies  which  they  goT- 
eni.  and  not  being  iQconsistent  with  the  laws  of 
Virginia,  an  not  denied  to  be  in  force  for  paro- 
efcial  purposes.  Now,  there  is  not  in  this  record 
tht  slightest  proof  that  any  election  of  the  ves- 
try has  been  made  in  any  other  manner  than 
ilwt  pointed  ont  by  the  canons  of  the  church; 
mad  the  answer  of  the  defendants  expressly 
aven,  that  the  eholoe  has.been  constantly  made 
■ceordiag  to  the  canons  of  the  church,  and  that 
■o  peraon  belonging  to  the  Falls  Church  has 
c*cr  been  a  contributor,  or  ever  offered  to  vote 
at  any  election.  It  seems  to  the  court,  there- 
fore, that,  the  elections  being  regularly  made, 
persons  qualified  according  to  the  canons, 
tM  whole  foundation  of  the  objection  is  re- 
4*8*]  noved.  *No  inference  can  be  deduced 
inm  this  cireumstance,  in  proof  of  the  Alex- 
andria Chureh  having  separated  itself  from  the 
pariab,  and  beeome  a  distinct  and  independent 

It  has  been  said,  that  the  parishioners  of  the 
whole  parish  are  the  cestuis  que  trust  of  the 
risbe  and  other  parochial  property,  and  ought 
te  be  parties  to  any  bill  to  dispose  of  it.  But  in 
aa  aeeniate  and  legal  sense,  the  parishionerB 
are  aot  the  ceatnis  que  trust,  for  they  have,  in- 
diridlially,  no  right  or  title  to  the  property.  It 
it  the  property  of  the  parish,  in  its  corporate  or 
aggregate  eaiMcity,  to  be  applied  and  disposed 
offor  parochial  purposes,  under  the  authority 
wt  tbe  Testry,  who  are  its  legal  agents  and  rep- 
naentatiTes.  Upon  the  sale  of  the  glebe,  the 
■foeeeds  beoocne  pMwhial  property,  and  must 
be  applied  for  the  common  benefit,  the  main- 
tMBBce  of  the  minister,  the  repairs  of  the 
sharclws,  and  other  parochial  expenses,  by  the 
veatry,  in  good  faith.  But  the  mode,  and  extent, 
aad  eireamstances,  under  which  the  fund  is  to 
be  applied,  are  necessarily  left  to  the  discretion 
•C  tbe  vestries,  from  time  to  time  chosen.  An 
abase  of  their  trust,  or  duty,  is  not  to  be  pre- 
aamed;  and  if  it  should  occur,  the  same  remedy 
win  belong  to  tiie  parishioners  as  in  other  cases, 
when  maatf  is  wantonly  misapplied  to  wrong 
pai  poses,  which  constitute  a  common  fund  for  I 
the  benefit  of  the  whole  parish,  and  not  for  the 
beaeflt  of  a  part.  It  wilt  be  sufilcient  to  decide 
■poB  anch  a  case  when  it  shall  arise  in  judg- 
MCBt.  But  the  individual  parishioners  residing 
oat  of  Alexandria  county,  were  no  more  neces- 
4«**]  aary  to  be  made  'parties  to  the  bill 
playing  a  sale  of  tha  glebe,  uian  the  individuals 
teriding  within  tbe  county.  Both  were  repre- 
seated  m  the  only  way  known  to  the  laws — by 
the  vestry  duly  appointed  to  manage  parochial 
eoMCems- 

Tbese  are  some  of  the  reasons  which  have  led 
the  court  to  the  conclusion  that  has  been  al- 
ready stated,  to  wit,  that  the  Vestry  of  the 
Chnreh  in  Alexandria  is,  in  successsion,  the 
rcfcular  vestry  of  the  parish  of  Fairfax. 

This  decision  renders  it  unnecessary  to  con- 
rider  tbe  other  points  raised  at  the  argument; 
and  it  remains  only  to  declare,  that  the  judg- 
ment of  this  court  is,  that  the  decree  of  the 
Circuit  Court,  dismissing  tbe  bill,  be  affirmed 
with  eoeta. 

tLocal  Law.j 

DODDRIDGE  v.  THOMPSON  et  al. 

ITnder  tbe  xtaem  contained  In  the  cession  act 
.  •  I«.  ed. 


of  TlrfflBla,  snd  under  the  acts  of  Coaeress  of  An- 

fust  loth.  1790,  ch.  67  (XL.),  and  of  June  9th, 
794,  eta.  238  (LXII.).  the  whole  fountry.  lying  be- 
tween the  Scioto  and  little  Miami  rivers  was  sub- 
ected  to  the  millta^  warrants,  te  satls^  wliid* 
he  reserve  was  mtde. 

The  territory  lylpg  between  two  rivers.  Is  the 
whole  conntry  from  their  sources  to  their  mouths; 
and  U  no  brsncb  oC  either  of  them  has  acquired  the 
name,  exclusive  of  another,  the  main  braocti,  to 
Its  senree  must  he  considered  ss  tbe  true  river. 

Tbe  set  of  Jane  26tb,  1812.  cb.  432  (CIX.),  to 
ascertain  the  western  boundary  of  the  tract  le- 
served  for  the  military  warraata.  and  which  pro* 
visionally  designate  Ludlow's  line  aa  the  western 
boundary,  did  'not  Invalidate  the  title  to  l*4J» 
land  between  that  line  and  Roberts'  line,  aeqnlreA 
under  a  Vlrirliila  military  warrant,  ptevlooa  <o  the 
passage  of  toat  act. 

Tbe  line  between  Lodlow's  and  Roberts'  Una  wa» 
not  withdrawn  from  the  territory  liable  to  be  anr- 
veyed  for  military  warranto,  by  any  act  of  C<hi- 
gress  Darned  before  the  act  a<  June  26tb,  1812, 
eb.  4^,  (XIX.) 

^  RROB  to  the  Ciieoit  Court  of  Ohio. 

This  cause  was  argued  by  Mr.  Clay  for  the- 
plaintiff,  and  by  the  Attorney-General  for  the 
defendants. 

Mr.  Chief  Justice  Marshall  delivered  the 
opinion  of  the  court: 

Both  parties  in  this  cause  claim  under  granta 
made  by  the  United  States,  in  that  tract  of 
country  which  was  reserved  by  Virginia,  out 
of  her  cession  to  Congress,  for  the  purpose  of 
satisfying  the  claims  of  her  officers  and  soldiers 
oD  continental  atablishment.  Tbe  reserve  wa» 
at  first  dependent  on  a  deficiency  of  good  land, 
to  satisfy  those  claims,  in  a  territory  reserved 
for  the  same  objects  in  Kentucky,  which  waa 
then  a  part  of  Virginia;  but  the  necessity  of 
making  this  fact  appear,  was  afterwards  dis* 
pensed  with,  and  the  deficiency  was  admitted 
to  exist.  The  plaintiff,  having  the  oldest  pat- 
ent, has,  of  course,  the  better  title,  if  his  patent 
be  valid. 

A  case  waa  agreed  In  Hie  Cirenit  Court,  o» 
which  a  pro  forma  judgment  was  rendered  for 
the  defendant,  which  is  now  before  this  Court 
on'a  writ  of  error. 

*The  plaintiff  claims  under  a  military  [*47 1 
warrant,  issued  to  one  of  the  officers  of  the  Vir- 
ginia line,  on  continental  establishment;  and 
the  defendant,  under  a  purchase  made  from  the 
United  States,  subsequent  to  tiie  emanation  of 
the  plaintiff's  grant.  The  fitst  ^cation  made 
in  the  cause  is,  whether  the  land  in  ccmtroversy 
be  within  the  Virginia  reserve.  The  words  are,, 
that  if  the  quantity  of  land  reserved,  on  the 
south-east  side  of  the  Ohio,  "for  the  Virginia 
troops  on  continaital  establishment,  should 
prove  insufficient  for  their  legal  bounties,  the 
deficiency  should  be  made  up  to  the  said  troops, 
in  good  fands  between  the  Scioto  and  the  little 
Miami. 

In  1700,  Congress  passed  an  act,*  in  which, 
after  reciting  that  the  agents  for  the  troops  of 
Virginia  had  reported  to  the  Executive  of  that 
State,  that  there  was  a  deficiency  of  good  lands 
in  the  territory  reserved  on  the  south-east  of 
the  Ohio,  and,  after  directing  the  Secretary  of 
War  to  make  a  return  to  the  Executive  of  that 
State  of  the  number  of  officers,  non-commis- 
si<med  officers,  and  privates,  who  served  in  tha 
Virginia  line  on  continental  establishment,  it  la 
enacted,  "that  it  shall  and  may  be  lawful  for 
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the  aaid  agents  to  locate,  to  and  for  the  use  of 
the  said  troops,  between  the  river^  Scioto  and 
Little  Miami,  such  a  number  of  acres  of  good 
land,  aa  shall,  together  with  the  number  already 
located  between  the  said  two  rivers,  and  the 
number  already  located  on  the  south-easterly 
472"]  side  of  the  river  Ohio,  be  equal  to  'the 
aggregate  amount  so  to  be  returned,  as  afore- 
said, by  the  Secretary  of  the  Department  of 
"War." 

In  June,  1794,  Congress  passed  another  act' 
<on  tiiis  subject,  declaring  that  every  officer  and 
-soldier  of  the  Virginia  line,  on  continental  es- 
tablishment, entitled  to  bounty  lands,  between 
the  Scioto  and  Little  Miami  rivers,  "shall,  on 
produciiig  the  warrant,  or  a  certified  copy 
-thereof,  and  a  certificate  under  the  seal  of  Um 
office  where  the  said  warrants  are  l^illy  kept, 
that  the  same,  or  a  part  thereof,  remains  unsat- 
isfied; and  on  producing  the  survey,  agreeably 
to  the  laws  of  Virginia,  for  the  tract  or  tracts 
to  which  he  or  they  may  be  entitled,  aa  afore- 
said, to  the  Secretary  of  the  Department  of 
War,  such  officer  and  soldier,  his  or  their  heirs 
•or  assiniB,  shall  he  entitled  to,  and  ceeeive  a 
patent  for  the  same,  from  the  President  of  the 
United  States." 

Under  these  acts  the  plaintiff's  patent  was 
issued.  It  is  not,  we  think,  to  be  questioned, 
that  under  the  reserve  contained  in  the  cession 
act  of  Virginia,  and  under  the  acts  of  Congress 
•which  have  been  recited,  the  whole  country  ly- 
inff  between  the  Scioto  and  Little  Miami  was 
swjected  to  the  military  warrants,  to  satisfy 
which  the  reserve  was  made,  and  any  part  of  it 
might  be  surveyed  for  any  person  holding  such 
-warrant.   What  is  the  extent  of  this  country  T 

The  plaintiff  contends  that  it  is  the  territory 
-between  the  Ohio,  into  which  both  rivers 
empty,  and  a  line  to  be  drawn  from  the  source 
473*]  of  the  main  •branch  of  one  river  to  the 
source  of  the  main  branch  of  the  other,  and 
7the  rivers  themselves,  from  their  sources  to 
-their  mouths. 

The  Scioto  is  a  much  longer  river  than  the 
Xittle  Miami,  and  the  defendant  has  suggested, 
that  the  country  reserved  may  be  limited  by 
the  Ohio  on  one  aide,  and  a  line  drawn  from 
rthe  source  of  the  Miami  to  the  Scioto,  which 
«hall  be  parallel  with  the  Ohio,  on  the  opposite 
side.  But  this  suggestion  has  not  been  pressed; 
-and  the  idea  it  conveys  is  directly  opposed  to 
the  words  of  the  reserve,  and  the  construction 
which  has  been  uniformly  given  to  the  deed  of 
'Cession  by  both  the  contracting  parties.  The 
territory  lying  between  two  rivers,  is  the  whole 
^country,  from  their  sources  to  their  mouths; 
.and  if  no  fork  of  either  of  them  has  acquired 
.the  name,  in  exclusion  of  another,  the  main 
branch,  to  its  source,  must  be  considered  as  the 
true  river.  Any  other  rule  would  be  arbitrary, 
-depending  on  caprice,  not  on  principle;  and 
the  whole  legislation  of  Congress  upon  the  nib- 
ject  shows,  we  think,  a  disposition  to  be  guided 
*by  this  reasonable  rule. 

We  are  relieved  from  the  inquiry  respecting 
-the  main  branches  of  these  rivers,  by  the  case 
agreed,  which  finds  a  map,  certified  by  the 
commissioner  of  the  laod-omoe,  dated  the  26th 
•of  F^mary,  1820 ;  and  that  a  line  on  the  said 
map,  marked  and  thereon  described  as  Boberts' 
line,  represents  a  line  extending  from  the  source 
4f  the  Uttle  Bfiami  to  the  source  of  the  Sctoto, 
ISS 


and  that  the  sources  of  both  nvera  are  truly 

shown  thereon. 

Admitting  this  line  to  constitute  the  true 
boundary  'of  the  military  reserve,  the  ['474 
land  in  controversy  lies  within  it;  and  the 
plaintiff's  patent  would,  consequently,  be  valid, 
if  it  depended  entirely  on  the  original  deed  of 
cession,  and  the  acta  of  Congress  which  have 
been  recited.  But  the  defendant's  counsel  con- 
tends, that  as  the  plalntiirs  title  was  to  be  de- 
rived from  the  government  of  the  Union,  it 
must  have  been  obtained  conformably  to  the 
laws  of  the  United  States,  or  is  invalid. 

It  has  been  very  truly  observed,  that,  while 
the  government  of  the  Union  is  to  be  considered 
as  holding  the  territory  ceded  by  Viivinia,  in 
trust  for  the  officers  and  soldiers  of  the  Vir- 
ginia line,  so  far  as  the  reservation  for  their 
benefit  extends,  it  is  also  to  be  considered  as 
holding  the  lands  not  reserved,  in  trust  for  the 
nation;  and  as  being  bound  by  its  high  duties 
to  execute  that  trust.  Congress,  therefore, 
found  it  necesaary  to  provide  for  the  sale  of  the 
territory  not  included  within  the  reserve;  and 
its  laws  made  for  thla  purpose  may  control, 
and  have  controlled,-  the  original  rights  of  the 
military  claimants,  and  have  established  a  line 
between  the  sources  of  the  Scioto  and  Little 
Miami,  different  from  that  for  which  the  plain- 
tiff contends. 

Without  questioning  the  power  of  the  gov- 
ernment, the  court  will  proceed  to  inquire 
whether  Congress  has  passM  any  lav,  contract- 
ing tlte  military  reserve  within  narrower  limits 
than  are  prescribed  1^  the  deed  of  cession,  as 
herein  construed,  or  has  made  any  provision 
which,  in  any  manner, '  affects  the  plaintiff^ 
grant. 

In  May,  17S5,  Congress  passed  "an  ordinance 
for  ascertaining  the  mode  of  granting  lands  in 
the  •western  territory,"  in  which,  for  [•475 
the  purpose  of  securing  to  the  officers  and  sol- 
diers of  the  Virginia  line,  on  continental  estab- 
lishment, the  bounties  granted  them  by  that 
State,  it  is  ordained,  "that  no  part  of  the  land 
between  the  rivers  called  Little  Miami  and  Sci- 
oto, on  the  north-weat  side  of  the  river  Ohio,  be 
aold,  or  in  any  manner  alienated,  until  there 
shall  firat  have  been  laid  off  and  appropriated 
for  the  said  officers  and  soldiers,  and  persons 
claiming  under  them,  the  lands  they  are  enti- 
tled to,  agreeably  to  the  said  deed  of  cession, 
and  act  of  Congreas  accepting  the  same." 

In  May,  1798,  Congress  passed  an  act*  for 
the  survey  and  sale  of  these  lands,  directing 
the  appointment  of  a  surveyor-general,  whose 
duty  it  should  be  "to  survey  and  mark  the  un- 
ascertained outlines  of  the  lands  lying  north- 
weat  of  the  river  Ohio,  and  above  the  mouth  of 
the  river  Kentucky,  in  which  the  titles  of  the 
Indian  tribes  have  been  extinguished,  and  to 
divide  the  same  in  the  manner  hereinafter  di- 
rected." 

The  2d  section  enacts,  "that  the  part  of  the 
said  land  which  has  not  been  already  con- 
veyed," etc.,  "or  which  has  not  been  hereto- 
fore, and  during  the  present  session  of  Congreas 
may  not  be,  appropriated  for  satisfying  military 
land  bounties,  and  for  other  purposes,  shall  be 
dirided,"  etc. 
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This  Imv,  then,  which  gives  to  the  Surreyor- 
General  his  authority  to  survey  the  country 
fienermlly,  and  to  lay  off  the  lands  as  prescribe 
in  the  act,  excludes  from  this  general  authority 
47«*]  all  lands  preTiously  ^appropriated  for 
military  land  bountiea,  and  for  other  purposes ; 
and,  consequently,  extrudes  the  lanchi  between 
the  Scioto  and  the  Little  Miami. 

In  May,  1800,  Congress  passed  an  act'  pro- 
viding further  for  the  sale  of  these  lands,  and 
establishing  for  that  purpose  four  land-offices. 
The  places  at  which  these  offices  shall  be  fixed 
are  designated  in  the  act,  and  the  district  of 
country  attached  to  each  is  described.  Neither 
of  thoe  districta  comprehendB  any  lands  be- 
twen  the  Scioto  and  the  Little  Miami.  The 
Surveyor-General  was  not  authorized  to  survey 
any  lands  within  the  military  reserve  nor  was 
the  sale  of  such  lands  authorized  at  any  of  the 
land-offlcea.  In  the  execution  of  this  act,  the 
Sorveyor-General  caused  a  line  to  be  run  from 
the  source  of  the  Little  Miami  towards  what  he 
•uppoaed  to  be  the  source  of  the  Scioto,  which 
is  aenominated  Ludlow's  line*  and  surveyed 
tte  lands  west  of  that  line  in  SMtions,  and  parts 
vl  sections,  as  prescribed  in  the  act  of  Congress. 

In  March,  1804,*  Congress  passed  a  law  for 
ascertaining  the  boundary  of  the  land  reserved 
by  the  Sta&  of  Virginia  for  military  bounties, 
which  enacts,  "that  the  line  run  under  the 
direction  of  the  Surveyor-General  of  the  United 
States,  from  the  source  of  the  Little  Miami 
towards  the  source  of  the  Scioto,  and  which 
lunds,  on  the  east,  the  surreys  of  the  landk  of 
the  United  States,  shall,  together  with  its 
course  continued  to  the  Scioto  River,  be  con- 
sidered and  held  as  the  westerly  boundary 
41 7*]  •line,  north  of  the  source  of  the  Little 
Miami,  of  the  territory  reserved  by  the  state  of 
Virginia,  between  the  Little  Miami  and  the 
Scioto  rivers,  for  the  use  of  the  officers  and  sol- 
diers of  the  continental  line  of  that  state.  Pro- 
vided, that  the  state  of  ^iginia  shall,  within 
two  yean  after  the  passing  of  this  act,  recog- 
nize such  line  as  the  iMundary  of  the  said  terri- 
tory." The  line  mentioned  in  this  act  is  called 
Ludlow's  line. 

This  act  shows,  we  think,  very  clearly,  that 
<!ODgTess  did  not  mean  to  assert  a  power  to  fix 
the  western  boundary  of  the  military  reserve. 
The  deed  of  cession,  and  the  act  of  acceptance, 
were  considered  as  forming  a  contract  respect- 
ing a  territoiy,  the  western  line  of  which  could 
not,  at  the  time,  be  fixed  with  precision,  and 
which  was  unavoidably  described  in  terms  re- 
tiring subsequent  explanation  and  adjustment. 
This  adjustment  was  to  be  made,  not  by  one  of 
the  parties,  but  by  both;  and  this  act  is  an  es- 
say towards  it.  Congress  makes  a  proposition 
to  Virginia,  by  which  the  United  States  are  to 
Iw  bound,  provided  Virginia  accepts  it  within 
two  years.  If  it  be  not  accepted  within  that 
time,  the  parties  stand  on  their  original  rights, 
as  if  it  had  never  been  made.  This  is  a  very 
fair  and  equitable  proceeding  on  the  part  of  the 
j(ovemment,  and  is  founded  on  the  idea  that 
the  rights  of  the  parties  are  equal.  Had  Vir- 
ginia accepted  this  proposition,  it  would  have 
become  a  contract,  and  Ludlow**  line  would 
liave  been  established  as  the  weatent  boundary 
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of  the  military  reserve;  the  land  in  controversy 
lying  west  of  that  line,  would  not  have  been 
liable  to  be  aurvOTed  to  satisfy  the  plainti£F's 
warrant.  'But  Virginia  did  not  accept  ['478 
the  proposition,  and  the  rights  of  the  parties  re- 
mained as  if  it  had  never  been  made. 

In  1812,'  Congress  made  another  ^ort  to  es- 
tablish this  line.  The  President  was  authorized 
to  appoint  three  commissioners,  to  meet  com- 
missioners to  be  appointed  by  Virginia,  who 
were  to  agree  on  the  western  Hue  of  the  mili- 
tary reserve,  and  to  cause  the  same  to  be  sur- 
veyed and  marked  out.  Should  commissioners 
from  Virginia  fail  to  meet  them,  they  were  to 
proceed  uone,  and  make  their  report  to  the 
Executive.  In  the  meantime,  and  until  the 
line  should  be  established  by  consent,  Ludlow's 
line  was  to  be  considered  as  constituting  the 
western  boundary  of  the  Virginia  reserve. 

The  commissioners  of  the  United  States  were 
met  by  those  of  Virginia,  and  they  proceeded 
to  ascertain  the  sources  of  the  two  rivers,  and' 
employed  a  Mr.  Charles  Roberts  to  survey  and 
mark  a  line,  frtmi  the  source  of  one  to  that  4rf 
the  other.  This  line  is  called  Roberts'  lin^  is 
reported  by  the  commissioners  to  the  Executive, 
and  is  found,  in  the  case  agreed,  to  represent 
truly  a  line  drawn  from  the  source  of  the  Little 
Miami  to  the  source  of  the  Scioto.  The  Virginia 
commissioners,  however,  refused  to  accede  to 
this  line,  and  claimed  to  run,  from  the  source 
of  tiie  Scioto,  a  straight  line  to  the  mouth 
of  the  Uttle  Miami,  which  would  pass  south 
of  that  river,  and  include  a  considerable  tract 
of  couutnr  not  lying  between  that  river 
and  the  Scioto.  This  demand  prevented  an 
agreement  establishing  *Roberts'  line;  [*479 
and  as  the  act  of  June,  1812,  provisionally  des- 
ignated Ludlow's  line  as  the  western  boundary 
ol  the  reserve,  until  one  should  be  finally  es- 
tablished, with  the  consent  of  Virginia,  it  re- 
mains the  boundary  for  the  present.  Had  the 
plaintiff's  title  been  acquired  subsequent  to  the 
passage  of  this  act,  there  would  be  much  force 
in  the  objection  to  it;  hut  it  was  acquired  be- 
fore this  act  passed,  and  cannot,' we  think,  be 
affected  "by  it.  Congress  cannot  have  intended 
to  annul,  by  legislative  act,  a  title  which  was 
valid  at  the  time ;  and  a  law  which  does  not  ex- 
press that  intention  ought  not  to  have  that  ef- 
fect givoi  to  it  by  construction.  If  the  words 
of  the  act  of  1804  were  doubtful,  which  they 
are  not,  the  act  of  1812  would  expound  them, 
and  show  that  not  even  a  temporary  boundary 
had  been  previously  fixed.  The  appointment  of 
oommissioners  to  meet  others  to  be  appointed 
by  Virginia,  who  were  to  agree  upon  and  mark 
the  true  line,  and  the  establishment  of  a  tem- 
porary line  till  such  agreement  should  be 
made,  prove  incontestably  that  Congress  did 
not  suppose  the  line  to  be  established.  Had  the 
commissioners  from  Virginia  assented  to  the 
equitable  proposition  made  by  those  of  the 
United  States,  the  plaintiff's  patent,  founded 
on  a  survey  made  before  that  time,  would  be 
admitted  to  be  unassailable.  And  yet  the  land 
was,  in  fact,  within  the  territory  actually  re- 
served at  the  time  the  survey  was  made,  and 
no  law  had  then  paued  Buhsututing  any  other 
line  for  the  true  one.  The  act  of  ISlS  does  not 
look  back,  and  annul  existing  tities;  it  is  6tt- 
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490*1  tirely  prospective,  and  leaves  "prior 
titles  as  it  found  them.  If,  then,  there  be  no 
other  act  of  Coi^ress,  which  imiMiirB  this  pat- 
ent, it  must  be  considered  as  valid. 

The  defendant  -contends  that  there  are  pre- 
vious acts,  by  which  the  land  between  Ludlow's 
and  Robcrtr  lines  was  withdrawn  from  the 
territory  liable  to  be  surveyed  for  military  war- 
rants. The  aet  of  1804,  alraady  mentioned, 
enacts,  **that  all  offioers  and  soldiers,  or  their 
le^I  representatives,  entitled  to  bounty  lands 
within  the  above-mentioned  reserved  territory, 
shall  complete  their  locations  within  three 
years  after  the  passins  of  this  act,"  and  that 
the  locations  made  within  that  part  of  the  ter< 
ritorjr  to  which  the  Indian  title  has  been  ex- 
tinguished, shall  be  surveyed,  and  the  surveys 
retomed  to  tbe  Department  of  War,  within  five 
years.  The  3d  section  provides,  that  such  parts 
of  the  territory  as  shall  not  have  been  located, 
and  such  part  as  shall  not  have  been  surveyed, 
and  the  surveys  returned  to  the  Departmebt  of 
War,  within  the  times  prescribed  by  the  act, 
shall  be  released  from  any  claim  for  such 
bounty  lands,  and  shall  be  disposed  of  in  con- 
formity with  the  laws  passed  for  that  purpose. 

In  March,  1807,  an  act  passed,  giving  uree 
years'  farther  time  for  making  locations^  and 
five  years  farther  time  for  making  and  return- 
ing surveys;  "Provided,  that  no  locations,  as 
aforesaid,  within  the  above-mentioned  tract, 
shall,  after  the  passing  of  this  act,  be  made  on 
tracts  of  land  for  which  patents  had  previously 
been  issued,  or  which  had  been  previously  sur- 
veyed; and  any  patent  which  may  nevertheless 
481*]  be  obtained,  for  *land  located  contrary 
to  the  provisions  of  this  section,  shall  be  con- 
sidered as  null  and  void." 

The  time  for  making  locations  and  surveys 
was  farther  extended,  by  subsequent  acts  con- 
taining the  same  proviso. 

The  defendant  contends  that  this  proviso 
oomprehends  the  land  previously  surveyed  by 
the  Surv^r-General  of  the  United  States. 

We  do  not  concur  in  thia  .opinion,  for  several 
reasons. 

The  words  refer  to  the  whole  military  re- 
serve, and  seem  intended  to  apply  to  surveys 
which  might  be  made  throughout  that  entire 
tract  of  country,  not  to  the  land  surveyed  in 
townships,  sections,  and  parts  of  sections,  by 
the  United  States,  west  of  Ludlow's  line.  There 
were  such  surveys.  The  records  of  this  court 
show  that  many  controversies  were  produce<l 
In  that  country,  by  the  mode  of  locating  and 
surveying  mllit».ry  lands,  which  had  been  adopt- 
ed under  the  laws  of  Virginia;  and  it  is  not 
unreasonable  to  suppose  that  Congress,  when 
giving  farther  time  to  make  locations  and  sur- 
veys, might  be  disposed  to  cure  the  defects  in 
titles  already  acquired,  and  to  prevent  second 
locations  on  lands  already  located.  The  words 
of  the  proviso,  too,  uw  adapted  to  the  saving  of 
private  rights.  ■ 

It  has  great  influence,  we  think,  on  this 
question,  tliat  if  the  proviso  be  construed  to 
comprehend  the  surveys  made  by  the  United 
States,  it  would  amount  to  the  es^blishment  of 
Ludlow's  line ;  for  those  surveys  were  made  up 
to  that  line,  and  would  indirectly  curtail  the 
4^2*]  Virginia  military  'reserve.  This  was 
obviously  not,  at  that  time,  the  intention  of 
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the  government  Subsequent  to  this  period,  in 
1812,  commissioners  were  appointed  for  the 
purpose  of  agreeing  with  those  of  Virginia  on 
the  true  line,  and  marking  it;  who  were  direct- 
ed "to.  note  the  intersections,  if  any,  of  said 
line  with  any  surveys  heretofore  authorized  by 
the  United  States."  Congress  was  induced  to 
give  farther  time  for  making  these  locations 
and  surveys,  by  a  just  sense  of  the  real  difficul- 
ties attending  the  completion  of  titles  in  that 
country,  and  an  equitable  r^rd  for  the  rights 
of  the  claimants.  There  can  be  no  reason  to 
suppose  that  it  was  intended  to  withdraw  one 
part  of  the  country  from  tiiese  claims  more 
than  another. 

If  this  intontion  had  existed,  it  would  have 
been  manifested  in  more  intelligible  and  direct 
words.  Instead  of  the  ambiguous  language 
used  in  this  proviso,  all  locations  would  have 
been  restrained  beyond  Ludlow's  line;  Congress 
would  have  avowed  its  intention  in  plain  terms, 
and  would  have  effected  its  object  by  direct 
means.  But  the  course  of  legislation  which 
has  been  pursued  on  this  subject,  the  scrupu- 
lous regard  which  the  government  has  shown 
to  the  conditions  on  which  the  cession  of  Vir>~ 
ginia  was  made,  the  liberal  and  fair  offers 
of  the  United  States,  for  adjusting  the  real 
extent  of  the  reserve,  forbid  a  construction 
which  would  indirectly  abridge  that  reserve. 

But  were  it  to  be  admitted  that  the  provi- 
so does  comprehend  tbe  lands  between  the 
lines  surveyed  by  Roberts  and  Ludlow,  that 
admission  could  not  affect  this  cause.  The 
words  of  the  proviso  are,  "that  no  locations 
shall  be  made  on  tracts  of  land,  *for  [*4Sft 
which  patents  had  been  previously  issued,  or 
which  nad  been  previously  surveyed."  The 
prohibition  r«ipecto  future  locations,  not  fu- 
ture surveys ;  and  the  case  does  not  show  when 
this  location  was  made.  It  might  have  been 
made  previous  to  the  passage  of  the  act  of 
1807;  and  the  presumption  of  law  is,  that  it 
was  made  before  that  time,  since  the  patent  is 
presumed  to  be  valid,  until  the  contrary  Is 
shown. 

On  both  points,  the  court  is  of  opinion  that 
the  law  upon  this  ease  is  for  the  plaintiff,  and 
that  the  judgment  of  the  Circuit  Court,  in 
favor  of  the  defendants,  must  be  reversed,  and 
judgment  entered  for  the  plaintiff. 

Judgment  reversed. 


[Evidence.] 
RIGGS  V.  TAYLOE. 

If  a  part;  Intend  to  nse  a  written  Instrument  Id 
evidence,  he  mast  produce  the  original,  ff  fn  his 
possession.  Bat  If  It  Is  In  the  poicsepslon  of  the 
other  party  who  refuse  to  produce  it,  after  notice, 
or  If  the  orlfflafll  is  lost  or  dntroyed,  secondary 
evidence  (belSR  the  best  which  the  nature  of  the 
caso  allows)  will  be  AdmtttM. 

The  party.  In  soch  case,  m&v  read  a  cnmterpart ; 
or,  If  there  Is  no  counterpart,  an  exam  ned  copy; 
or.  It  no  such  copy,  may  give  parol  evidence  of  the 
contents. 


Nora. — As  to  secondary  evldenee  of  lost  papers, 
and  proof  of  loss,  see  note  to  S  !<.  ed.  U.  S.  414. 
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Wlwn  a  writing  bu  twen  TolaDtarUy  dertro7«il 
tor  frmndQlent  purpows,  or  to  create  an  excuse  for 
4M*]  Ita  noa-proouctloD.  aecondary  evideoce  *of 
tta  coo  tents  la  Qot  admissible.  But  where  tbe  de- 
■tnctloa  or  loas  (aitboiigli  TOlOBtary)  liappeDS 
thnoxb  mistake  or  accident,  sueli  evideoce  will 
bt  admittetL 

ERROB  to  the  Circuit  Conrt  for  the  Distiiet 
of  Columbia. 
This  cause  was  argued  by  Mr.  Key  for  the 
phintiff,  and  Mr.  Hay*  for  tbe  defendant. 

Mr.  Joatiee  Todd  delivered  the  opinion  of 
tbe  court: 

This  was  an  action  on  tbe  case  brought  by 
the  plaintiff  against  the  defendant  in  the  Cir- 
cuit Court  of  the  District  of  Columbia,  upon  a 
coatract  in  writing,  entered  into  between  the 
fbintiff  and  defendant,  tox  tbe  sale  of  banlc 
«toefc  of  tbe  Central  Bank  of  Georgetown.  At 
tbe  time  that  this  contract  was  entered  into, 
each  par^  had  a  counterpart  of  the  contract, 
tad  the  plaintiff  alleging  the  loss  of  his,  he 
giTe  notice  to  the  defendant  to  produce,  upon 
the  trial,  the  one  which  he,  the  defendant,  had; 
bat  the  defendant  declined  producing  it,  stat* 
iag  that  be  had  lost  his  also.  In  consequence  of 
these  loBses,  the  plaintiff,  upon  the  trial  of  the 
caiiM,  offoed  to  prove,  by  a  person  who  was  a 
witness  to  tbe  contract,  and  bad  subscribed  it 
as  sQch,  tbe  contents  of  tbe  coatract,  and  to 
atitle  himself  to  give  this  testimony,  made  the 
fallowing  affidavit:  "The  plaintiff  in  this  cause 
Bukes  oath,  in  relation  to  the  memorandiun  of 
485*]  'agreement  between  the  defendant  and 
Unself,  relative  to  the  stock  in  the  declaration 
■otimed,  that  his  impression  is,  that  he  tore 
1^  tbe  same,  after  the  transfer  of  tbe  stock,  be. 
lieniig  that  the  statements  upon  which  the 
eoBtmet  bad  been  made  were  correct,  and  that 
he  would  have  no  ifurther  use  for  the  paper. 
He  is  not  certain  that  he  did  tear  it  up,  and 
does  not  recollect  doing  so,  but  such  is  his  im- 
pression. If  he  did  not  tear  it  up,  it  has  be- 
come lost  or  mislaid;  and  that  he  has  searched 
fsr  it  among  his  papers  repeatedly,  and  cannot 
tad  it"  The  defendant  objected  to  thifa  testi- 
■any,  and  insisted  that  no  evidence  ought  to 
be  giren  of  tbe  contents  of  the  said  contract. 
Tbe eonrt  sustained  tbe  objection;  whereupon  a 
TCnliet  and  judgment  was  given  for  the  defend- 
ant. The  plaintiff  filed  a  bill  of  exceptions  to 
tbe  opinioQ  of  the  court,  excluding  the  evi- 
dence aa  aforesaid  from  going  to  the  jury,  and 
the  cause  ta  brought  up  to  this  court  by  a  writ 
of  error. 

Tbe  only  question  to  be  dedded  by  this  court 
is,  whether  the  Circuit  Court  erred  in  rejecting 
the  said  evidence. 

Whether  the  plaintiff  in  the  cause  was  a  com- 
petent witness  to  prove  the  loss  or  destruction 
of  the  written  agreement,  referred  to  in  the 
bill  of  exceptions,  need  not  be  inquired  into,  as 
it  was  not  objected  to  in  the  court  below,  and 
the  question  was  waived  by  the  defendant's 
wonael  in  this  court. 

The  admissibility  of  evidence  of  the  loss  of 
a  deed  or  other  written  instrument,  is  addressed 
to  the  court,  and  not  to  the  jury. 
48€']  'The  general  rule  of  evidence  is,  if  a 
party  intend  to  use  a  deed,  or  any  other 
iaitrament,  in  evidence,  he  ought  to  produce 

_  1.— He  dted  2  ITNally  on  Evld.  M4 ;  1  Pblll.  on 
BvM.  187;  8  T.  B.  61;  8  DalL  41B. 
«  li.  ed. 


the  original,  if  he  has  it  in  his  possession;  bnt 
if  the  instrument  is  in  the  possession  of  the 
other  party,  who  refuses  to  produce  it,  after  a 
reaaonable  notice,  or  if  tbe  original  is  lost  or 
destroyed,  secondary  evidence,  which  is  the 
best  that  tbe  nature  of  tbe  case  allows,  will  in 
that  case  be  admitted.  Phillips  on  Evid.  39d. 
The  party,  after  proving  any  of  those  eircnm- 
stances,  to  account  for  the  absence  of  tbe  orig- 
inal, may  read  a  counterpart,  or,  if  there  is 
no  counterpart,  an  examined  copy,  or,  if  there 
should  not  be  an  examined  copy,  he  may  give 
parol  evidence  of  the  contents. 

It  is  contended  by  the  defendant's  coimsd, 
that  tbe  affidavit  ii  defective,  not  being  suffi- 
ciently certain  or  positive,  as  to  the  loss  of  the 
original  writing.  The  affiant  only  states  his 
impression  that  be  tore  it  up;  and  if  be  did  not 
tear  it  up,  it  has  become  lost  or  mislaid;  that 
this  is  in  the  alternative,  and  net  certain  or 
positive.  We  do  not  concur  in  this  reasoning. 
An  impression  is  an  image  fixed  in  the  mind, 
it  is  belief;  and  believing  tbe  paper  in  question 
was  destroyed,  has  been  deemed  sufficient  to 
let  in  the  secondary  evidence.  Phillips  on 
Evid.  309;  7  East,  66;  8  Eaat.  284.  Tbe  alter- 
native alluded  to  is,  'if  he  did  not  tear  it  up, 
it  has  become  lost  or  mislaid."  Now,  if  he  tore 
it  up,  it  was  destroyed;  if  it  was  not  destroyed, 
it  was  lost  or  mislaid;  in  either  event,  it  was 
not  in  the  power  or  possession  of  the  affiant, 
which,  we  think,  is  sufficiently  "certain  [*48  7 
and  positive  to  let  in  the  secondary  evidence. 

It  is  further  contended,  that  it  appears  from 
the  plaintiff's  own  showing,  the  destruction  or 
loss  of  the  writing  was  voluntary  and  by  Us 
default;  in  which  case,  he  ought  not  to  be  per- 
mitted to  prove  its  contents.  It  will  be  admit- 
ted, that  where  a  writing  has  been  voluntarily 
destroyed,  with  an  intent  to  produce  a  wrong 
or  injiu7  to  the  opposite  party,  or  for  fraudu- 
lent purposes,  or  to  create  an  excuse  for  its 
non -production,  in  such  cases  the  secondary 
proof  ought  not  to  be  received;  but  in  casea 
where  the  destruction  or  loss  (although  volun- 
tary) happens  through  mistake  or  accident,  tbe 
party  cannot  be  charged  with  default.  In  this 
case,  the  affiant  states,  that  if  he  tore  up  the 
paper,  it  was  from  a  belief  that  tbe  statements 
upon  which  the  contract  had  been  made  were 
correct,  and  that  he  would  have  no  further  use 
for  the  paper.  In  this  he  was  mistaken.  If  a 
party  should  receive  the  amount  of  a  promis- 
sory note  in  bills,  and  destroy  the  bote,  and  it 
was  presently  discovered  that  the  bills  were 
forgeries,  can  it  be  said  that  the  voluntary 
destruction  of  the  note  would  prevent  the  in- 
troduction of  evidence  to  prove  the  contents 
thereof;  or,  if  a  party  should  destroy  one  paper, 
believing  it  to  be  a  different  one,  will  this  de- 
prive him  of  his  rights  growing  out  of  tbe  de- 
stroyed paper?  We  think  not.  C^es  of  volun- 
tary destruction  of  papers,  arising  from  mis- 
take as  well  as  from  accident,  might  be  multi- 
plied ad  infinitum.  In  this  ease,  the  evidence 
offered  was  'that  of  the  subscribing  ['488 
witness  to  the  writing;  it  was  the  best  evi- 
dence that  the  nature  of  the  case  admitted, 
which  was  in  the  possession  or  power  of  the 
party.  This  court  is  therefore  of  opinion,  the 
Circuit  Court  erred  in  refosing  to  let  tbe  said 
evidence  go  to  the  jury. 
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It  was  further  contended  by  the  defendant's 
counsel,  that  the  decltfration  is  radically  de- 
fective, stating  no  cause  of  action  whatever. 

If  thnre  had  been  a  single  count  only,  in  the 
declaration  of  the  written  contract,  it  might  be 
necessary  to  go  into  an  examination  of  this 
point;  but  as  there  is  a  count  for  money  had 
and  received,  and  mon^  paid  and  advanced, 
which,  if  the  evidence  had  been  permitted  to 
go  to  the  jury,  and  they  had  found  their  ver- 
dict on  this  count,  it  would  have  been  clearly 
good,  we  deem  it  immaterial  to  decide  it. 

Judgment  reversed,  and  a  venire  faciu  de 
novo  awarded. 


489*]      ['Chancery.      Alien.  Uortgage.] 


HUGHES  et  al.,  Appellanti, 

T. 

EDWAKDS  et  nx.,  Bespmdents. 


Where  the  mortgage  deed  contained  a  defeasance 
that  the  mortgageor  should  pay  tbe  debt,  according 
to  the  condition  of  a  bond  recited  In  the  deed,  by 
whicn  it  was  payable  on  a  day  already  past,  at  tbe 
ttme  of  tbe  execution  of  the  deed,  held,  that  tbl^ 
circumstance  did  not  avoid  the  mortgage  dted  In 
eqnlty,  where  It  was  to  be  conddered  as  a  convey- 
ance, absolute  at  law,  but  Intended  as  a  secarlty 
merely,  and  to  be  treated  In  the  same  manner  as  an 
ordinary  mortgage. 

A  court  of  equity  looks  to  the  substantial  object 
of  the  conveyance,  and  will  consider  an  absolute 
deed  as  a  mortgage,  wherever  It  ta  shown  to  have 
been  Intended  merely  as  a  security  for  the  payment 
at  a  debt. 

In  the  case  either  of  a  legal  or  eqoitable  mort- 
gage, the  mortgngee  may  pursue  his  legal  remedy 
by  ejectment,  and,  at  the  same  time,  aie  bis  bill  to 
foreclose  the  equity  of  redemption. 

Under  tbe  9th  article  of  the  treaty  between  the 
United  States  and  Great  Britain,  of  17d4.  It  la  not 
neceasary  for  tbe  alien  to  show  that  he  wns  in  the 
actual  possession  or  seisin  of  the  land,  at  the  date 
of  the  treaty,  which  applies  to  tbe  title,  whatever 
that  may  be.  and  gives  it  the  aame  logal  validity  as 
it  the  parties  were  citizens.  Tbe  title  of  an  alien 
mortgagee  ia  protected  by  tbe  treaty. 

But, Independent  of  the  atlpulatlona  of  the  treaty, 
an  alien  mortgagee  has  a  riglit  to  come  Into  a  court 
of  equity,  and  have  tbe  property,  which  baa  been 
pledged  for  the  payment  of  the  debt,  sold  for  tbe 
purpose  of  raising  tbe  money.  Hla  demand  Is 
merely  a  personal  one.  tbe  debt  betog  considered 
as  the  principal,  and  the  land  as  an  incident. 

A  mortgageor  cannot  redeem  after  a  lapse  of 


NOTK. — As  to  when  a  cooveyaoce  and  an  agree- 
ment to  reconvey  la  a  mortgage,  and  when  not. 
See  note  to  Conway  v.  Alexander,  T  Cranch.  218. 

Where  a  person  takes  title  to  lands,  under  an 
agreement  that  he  should  loan  money,  and  take 
title  to  tbe  landa  as  security,  the  agreement  Is 
valid,  although  resting  In  parol,  and  the  persons 
for  whose  benefit  It  was  made  can  require  a  con- 
veyance upon  repaying  the  amount  of  said 
advances  and  Interest.  The  person  taking  the  title 
Is  simply  mortgagee  of  tbe  lands,  and  he  for  whose 
benefit  ft  is  taken  is  mortgagor.  Bowery  Nat.  Bk. 
V.  Duncan,  12  Hun,  N.  Y.  405 ;  Stoddard  v.  Whit' 
Ing,  46  N.  T.  627:  Carr  v.  Carr.  62  N.  T.  251;  4 
Lans.  N.  Y.  351 ;  McBumey  v.  Wellman,  42  Barb. 
390:  S.  C.  affirmed.  43  How.  Pr.  K  Y.  427,  sub 
nomine.  Dodge  v.  Wellman. 

It  la  always  competent  to  prove  by  parol  that 
what  purports  to  be  an  absolute  conveyance  Is 
really  In  the  nature  of  a  mortgage.  Cases  above 
dted. 

So,  where  a  person  bids  in  lands  and  takes  the 
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twenty  years,  after  forfeiture  and  possession 
tbe  mortgagee  (which  period  baa  been  adopted  iM. 
equity  by  analogy  to  tbe  statute  of  limltatlonsK  ne^ 
Interest  navlng  been  paid  In  the  meantime,  and  no 
circumstances  appearing  to  account  for  th* 
neglect.  i 

•Where  tbe  mortgagee  brings  his  bill  of  r*tt»: 
foreclosure,  the  mortgage  will,  after  the  same  fengtb 
of  time,  be  preaumed  to  have  been  dlacnarged, 
unless  circumstances  can  be  shown  to  repel  the 
presumption,  as,  payment  of  interest,  a  promise  t» 
pay,  an  acknowledgment  by  the  mortgagor  ttiat' 
the  mortgage  Is  stlu  subsisting,  and  the  like. 

A  bonn  ndel  purchaser  under  the  mortgageor^ 
with  actual  notice  of  the  mortgage,  or  construct- 
ive notice  by  means  of  a  registry,  can  only  protect 
himself,  by  tbe  lapse  of  time,  or  other  CQultyv 
under  the  same  circumstances  which  would  affoni 
a  protection  to  the  mortgageor. 

Such  8  purchaser  Is  not  entitled  to  have  tbe 
value  of  tbe  Improvements  made  by  him  deducted 
from  the  proceeds  of  the  sale  of  the  mortgaged 
premises. 

APPEAL  from  the  Orcuit  Court  of  Ken- 
tucky. 

This  cause  was  argued^  Mr.  Clay*  for  the 
appellants,  and  by  Mr.  ^nckliffe  for  the  re- 
spondents. 

Mr.  Justice  Washington  delivered  the  opin- 
ion of  the  court: 

This  ia  an  appeal  from  a  decree  in  equity  of 
the  Circuit  Court  for  the  District  of  Kentucky. 
Edwards  and  wife,  the  plaiatiffs  in  the  court 
below,  filed  their  Mil  in  that  court,  on  the  8th 
of  June,  1816,  in  which  they  charge,  that  tho 
female  plaintiff,  before  her  coverture,  advanced, 
by  way  of  loan,  to  James  Hughes,  her  brother, 
the  sum  of  £770  2  4,  for  which  he  gave  hi» 
bond,  hearing  date  the  10th  of  September, 
1793,  with  condition  to  pay  the  same  on  the 
12th  of  the  same  month;  and  for  securing  the 
said  debt,  she  took  frodi  the  said  Hughea 
*a  mortgage  upon  sundry  lots,  situate  [*491 
in  Liexington,  in  Kentucky,  whidi  are  partica- 
larly  described.  It  further  charges,  tnat  the 
debt  still  remains  due  and  unpaid;  and  that  the 
defendant,  Hughes,  subsequent  to  the  execu- 
tion of  the  mortgage  deed,  had  sold  part  of  the 
mortraged  premises  to  Gabriel  Tandy,  David 
and  James  M'Gowan,  Robert  Wilson,  Samuel 
Patterson,  James  Wilson  and  John  Anderson, 
John  Parker  and  William  Bowman,  all  of 
whom  are  aUeged  to  have  purchased  irith 
notice  of  the  plaintiff's  lien  on  the  said  prop- 
erty, the  deed  having  been  duly  recorded  in  the 
County  Court  of  Fayette,  agreeably  to  law. 


1. — He  cited  Foster  v.  Hodgson.  19  Tes.  184  ; 
Cholmondeley  v,  Clinton,  Jac.  &  Walk. 


title  thereto,  at  a  Judicial  sale,  at  tbe  request  of 
another  person  having  an  Interest  therein,  upon  a 
parol  agreement  between  them  that  the  former 
shall  purchase  said  lands  at  said  sale  for  the  bene- 
fit of  the  latter,  such  agreement  Is  valid  and  may  be 
enforced  In  equity.  The  purchaser  holds  said' 
lands  subject  to  his  advances,  as  trustee  for  the 
other.  Church  v.  KIdd,  3  Hun,  N.  Y.  264 ;  Stod- 
dard V.  Whiting,  46  N.  Y.  627 ;  Ryan  v.  Dox,  34  N. 
Y.  307 ;  Morrin  v.  Cooper,  65  fiarh.  N.  Y.  512 ; 
Dodge  V.  Wellman.  43  How.  Pr.  N.  Y.  427. 

So.  where  a  fnther  conveys  lands  to  a  third  per- 
son for  the  t>enefit  of  bis  cblld^'n.  or  one  persotL 
conveys  lands  to  another,  under  a  parol  agreement. 
In  either  case,  that  the  grantee  shall  bold  such 
lands  In  trust  tor  and  convey  the  same  to  sucb 
children,  or  to  another,  upon  the  happening  of 
some  event,  or  at  any  other  time,  the  grantee  takes, 
sncb  title  in  trust  Sucb  a  trust,  though  not  ex> 
pressed  In  writing,  will  be  upheld  and  enforced^ 
The  statute  of  frauds  haa  no  application  to  such  a 
case.    Moyer  v.  Uoyer.  21  Bun,  N.  X.  67 ;  Lowry  t. 

Wheat.  9. 
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The  tnortgageor,  and  the  purchasers  under  him, 
all  of  whom  are  stated  to  be  citizens  of  Ken- 
tucky, are  prayed  to  be  made  defendants;  and 
the  prayer  of  the  bill  is,  that  the  defendants 
may  be  decreed  to  pay  the  aforesaid  debt,  with 
interest,  etc.;  and  on  failure,  that  the  equity 
of  redemption  of  the  defendants  be  foreclosed, 
and  the  mortgaged  property  decreed  to  be  sold, 
to  satisfy  the  said  debt,  etc.  The  bill  alleges 
the  plaintiffs  to  tie  aliens,  and  subjects  of  the 
King  of  Great  Britain.  The  deed  of  mortgage, 
dated  the  14th  of  February,  1794,  which  (as 
well  as  the  bond  referred  to  in  it)  is  made  an 
exhibit,  contains  a  defeasance,  that  the  mort- 
gageor  should  pay  the  said  sum  of  £770  2  4, 
with  lawful  interest  thereon,  according  to  the 
condition  of  the  bcmd  redted  in  it.  It  was 
duly  proved  and  recorded  in  the  County  Court 
of  Fayette,  on  the  11th  of  March,  1794. 

Tandy  and  Patterson  severally  answered  this 
hill,  each  of  them  admitting  himself  to  be  in 
493*]  possession  *of  certain  parts  of  the 
mort^ged  premises,  under  a  bona  flde  convey- 
ance, for  valuable  consideration  paid,  from  the 
mortgageor,  or  others  claiming  under  him,  and 
without  notiee  of  the  mortgage,  other  than  the 
constructive  notice  given  by  the  record  of  the 
■ame.  They  allege  the  continued  possession  of 
the  mortgaged  premises,  from  the  date  of  the 
mortgage,  by  the  said  Hughes,  or  those  claim- 
ing  by  purchase  under  him;  and  rely  upon  the 
length  of  time,  and  uninterrupted  possession, 
ss  grounds  for  presuming  that  the  debt  has 
been  paid,  or  released,  m  bar  of  the  relief 
■on^. 

ITGowaii,  and  Hnghea,  the  mortgageor, 
having  died  pending  the  suit,  the  guardians  ad 
litem  of  their  heirs  and  representatives  sever- 
ally answered,  not  admitting  any  of  the 
charges  in  the  bill,  and  relying  upon  the  pre- 
nunption  of  payment,  or  a  release  of  the  debt, 
from  length  of  time. 

The  bill  was  dismissed,  as  to  all  the  defend- 
snts,  except  Hughes'  heirs,  Fatverson  anld 
Tandy,  upon  their  answers  coming  in;  and 
after  one  or  mon  interlocutory  decrees,  the 
eonrt  pronounced  a  final  decree  of  foreclosure, 
as  to  the  above  defendants;  and  in  case  the 
balance  found  to  be  due  by  the  report  of  the 
eommissioner  should  not  be  paid  by  a  certain 
day,  a  sale  of  the  mortgaged  property,  in 
which  the  equity  of  redemption  was  foreclosed, 
wss  decreed. 

It  was  admitted  by  the  parties,  that  the 
defendants  had  made  lasting  and  valuable  im- 

Rmlth,  ft  Ilnn.  614 ;  Slemnn  v.  Austin,  33  Barb.  9 ; 
S.  r.  afllniied,  sab.  nom.  Slemnn  t.  Sohiirck.  20  N. 
T.  508:  apnerly  t.  Clpperly.  4  N.  Y.,  S.  C.  R.  (T. 

*  e.)  MS;  Norton  T.  Mallory.  8  N.  Y.  B.  C.  B.  (T. 

*  C.)  640;  i  Hun.  499 ;  Foote  t.  Bryant.  47  N.  Y., 
B44 ;  mMeo  v.  Bumbam.  2  Hnn,  678 :  5  N.  Y..  S. 

B-  ISB :  Falrchnd  v.  Fairchlld,  S  Hun. 

W :  8.-^i|WnMd,  64  N.  T.  471 :  Mason  v.  Llbby, 

A  puiei—Br  of  ■  trust  estate,  wtth  knowledge 
of  the  trust,  ti  rabject  to  all  the  duties  In  respect 
te  the  same  which  rested  upon  the  trnstee,  from 
whom  he  pnrchased.  Gaatier  v.  Doogtass  Man. 
Co..  13  Hob,  N.  Y.  614. 

Parol  CTldeoce  is  admissible  to  show  that  what 
appears  npon  the  .written  papers  to  have  be«n  a 
conditional  sale  for  an  agreed  price,  was.  In  fact,  a 
■oaa  of  money,  and  that  the  land  was  bat  a  secur- 
ity for  the  mon'^  lent.  Rnssell  v.  Soathard,  12 
Row.  n.  8.  188.i  Beatlv  v.  Phelps.  8  Wood.  *  M. 
426. 

«  Ik  ed. 


Erovements  on  the  mortgaged  property  claimed 
y  them;  and  that  the  female  plaintiff,  shortly 
after  the  date  of  *the  mortgage,  left  [*49S 
the  United  States,  and  that  neither  she,  nor 
her  husband,  has  been  since  within  the  United 
SUtes. 

Amongst  the  exhibits  filed  in  the  cause,  are 
two  letters  from  James  Hughes,  the  mortgaeeor, 
to  the  female  plaintiff,  tbs  one  bearing  oate 
the  24th  of  February,  1803,  and  the  other  the 
17th  of  December,  1808;  in  the  former  of  which 
he  recognizes  distinctly  the  existence  of  the 
mortgage,  and  in  both,  promises  to  make  re- 
mittances as  soon  as  it  should  be  in  his  power. 

The  counsel  for  the  appellants  fauiat  npon 
the  following  objections: 

1.  That  the  mOTtgage  deed  is  a  void  instru- 
ment, the  defeasance  being  to  pay  the  money 
on  the  day  it  became  due  by  the  bond,  viz.,  on 
the  12th  of  September,  1793,  which  was  im- 
possible,  that  day  having  already  passed. 

2.  The  plaintiffs,  being  aliens,  by  their  own 
showing,  cannot  hold  lands  in  Kentucky,  and, 
therefore,  cannot  ™fi*'t^^*'^  a  Idll  to  foreelose 
this  mortgage. 

3.  The  plaintiffs  are  barred  of  their  right  to 
foreclose,  by  length  <Mf  time, 

4.  That  thb  mortgaged  property  ought  Bot 
to  have  been  made  liable  to  the  payment  of 
this  debt,  beyond  its  unimproved  value. 

1.  The  first  objection  is  well  founded  In 
point  of  fact;  but  as  to  its  lega4  consequences, 
it  was  in  a  great  measure  answered  by  the  eon- 
cession  which  the  learned  counsel,  who  urged 
it,  was  oonitrained  to  make.  He  admitted  the 
law  to  be,  as  it  unquestionably  is,  that  if  a  deed 
for  land  is  to  be  *made  void,  by  the  [*494 
happening  of  a  subsequent  condition,  the  per- 
formance of  which  is  impossible  at  the  time  the 
deed  is  made,  the  condition  only  is  void,  anH 
the  estate  of  the  grantee  becomes  absolute. 
But  the  use  which  he  endeavors  to  make  of  the 
objection,  was  to  turn  the  respondents  out  of 
the  court  of  equity,  and  to  leave  them  to  their 
legal  remedy,  by  ejectment,  to  recover  the  pos- 
session of  the  granted  premisea,  in  which  It 
was  supposed  they  might  be  successfully  en- 
countered by  the  statute  of  limitations.  But 
in  what  respect  the  situation  of  a  grantee  in  a 
deed  without  a  defeasance,  but  wUch  was  in- 
tended by  the  parties  to  operate  only  as  a  se- 
curity, differs  irom  that  of  an  ordinary  mort- 
gagee, in  respect  to  jurisdiction,  and  the  act  of 
limitations,  ia  not  perceived  by  the  oourt. 
The  latter  may  pursue  his  lefftl  remedy  by 

If  a  Joint  purchase  of  real  estate  be  made  In  the 
name  of  one  of  the  eoparctaaaera,  parol  evidence 
]»  admissible  to  prove  the  fact.  In  order  to  raise  a 
mnltlnif  trust.  Powell  v.  Hanson.  Han.  Co.,  8 
Mas.  347 ;  Banter  v.  Town  of  Marlboro.  2  Wood.  A 
U.  168 :  Jenkins  v.  BIdrldKe.  8  Story,  C.  C.  181. 

A  court  of  equity  will  consider  an  abeolate  deed 
as  a  mortgage,  whenever  It  Is  shown  to  have  been 
Intended  merely  as  a  aecurlt;  for  the  pument  of 
a  debt.  Holbrook  v.  Am.  Ins.  Co..  1  Curt  C.  C.  198  ; 
1  Am.  Law  Bee.  18;  Bank  of  UL  Pleasant  v. 
Sprlffg.  1  HcLean,  178;  10  Pet.  267;  Babcock  v. 
Wrman,  10  How.  280. 

That  equitable  relief  en  parol  evidence  may  be 
had  In  casM  where  the  statute  of  fraud  is  set  np. 
See  Conway  v.  Alexander,  T  Cranch.  218;  Sprv* 
V.  Bank  of  Mt.  Pleasant,  14  Pet.  201;  Horrte  V. 
NIzon.  1  How.  ]18:  Taylor  v.  Lutber,  2  Snmn. 
228:  Russell  v.  Soothard,  12  How.  180;  Ifymui 
V.  Babcock,  8  Cart.  C.  C.  884. 
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ejectment,  a.nd  he,  may,  at  the  same  time,  file 
luB  bill,  for  the  purpose  of  foreclosing  the 
mortgageor  of  his  equity  of  redemption.  The 
objects  of  the  two  suita  are  totally  distinct; 
and  it  is  no,  objection  to  tiie  remedy  Bought  in 
equity^  that  the  plaintiff  has  another  remedy 
which  he  may  pursue  at  law.  In  the  one,  he 
aeeks  to  obtain  possession  of  the  mortgaged 
premises;  and  in  the  other,  to  compel  the  mort- 
gageor to  pay  the  debt,  for  the  security  of 
which  the  mortgaged  property  was  pledged. 
Whether  the  defendant  could  avail  himself  of 
the  act  of  limitations  in  the  former  case,  whilst 
the  equitable  reme^  if  the  plaintiff  ii  subalBt- 
ing,  is  a  question  which  need  not  be  decided  in 
the  present  case,  as  the  parties  an  now  before 
«  court  of  equity.  The  effect  which  length 
495*]  of  time  may  have  upon  *the  plain- 
tiff's rights  in  that  court,  wul  be  considered 
under  another  head. 

The  principles  here  laid  down,  are  not  less 
applicable  to  the  case  of  an  absolute  deed, 
which  is  intended  by  the  parties  to  operate  as 
«  security  for  a  debtj  than  they  are  to  that  of 
«  common  mortgage.  A  court  of  equity  looks 
«t  the  real  object  and  intention  of  toe  convey- 
ances;  and  when  the  grantor  applies  to  redeem, 
upon  an  allegation  that  the  de^  was  intended 
as  a  security  for  a  debt,  that  court  treats  it 
precisely  as  it  would  an  ordinary  mortgage; 
provided  the  truth  of  the  allegation  is  made  out 
by  the  evidence.  So,  too,  the  grantee  in  such 
a  deed,  may  treat  it  as  a  mo^gage,  and,  ac- 
knowledging it  to  be  such,  may  ftpply  to  a 
court  of  equity  to  foreclose  the  eqtuty  of  re- 
demption, Which  will  be  decreed,  in  like  man- 
ner as  if  an  unexceptionable  defeasance  were  at- 
tached to  the  deed.  That  court  directs  its  at- 
tention to  the  real  object  of  the  deed,  and  the 
intention  of  the  parties,  and  will  compel  a 
fulfillment  of  both.  Now,  what  was  the  ob- 
ject of  the  present  deedl  It  is  admitted  by  all 
the  parties  to  this  cause,  that  it  was  to  secure 
a  deot  due  by  James  Hughes,  the  grantor,  to 
Martha  Hughes,  the  grantee;  and  it  la  appar- 
ent, from  the  instrument  itself,  exclusive*  of 
the  condition,  that  the  debt  to  be  secured  was 
that  of  which  the  bond  recited  in  the  deed  waa 
the  evidence,  which  was  payable  on  the  12tb 
day  of  September,  1793,  with  interest  from 
the  date  of  the  bond.  This,  then,  being  the 
contract  of  the  parties,  it  ought  to  be  carried 
494*]  into  execution,  unless  *there  should  be 
objections  to  such  a  decree,  other  than  the  one 
which  has  been  just  disposed  of. 

2.  The  next  objection  relied  upon,  is  the  alien- 
age of  the  respondents.  This  objection  would 
not,  we  think,  avail  the  appellants,  even  if  the 
object  of  this  suit  was  the  recovery  of  the  land 
itself,  since  the  remedies,  as  well  as  the  rights, 
of  these  aliens,  are  completely  protected  by  the 
treaty  of  1794,  which  declares  "that  British  sub- 
jects, who  now  hold  lands  in  the  territories  of  the 
united  States,  etc.,  shall  continue  to  hold  them, 
according  to  the  nature  and  tenure  of  their  re- 
spective estates  and  titles  therein;  and  may 
grnnt,  sell  or  devise  the  same  to  whom  they 
please,  in  like  manner  as  if  they  were  natives; 
and  that  neither  they,  nor  their  heirs  or  as- 
signs, shall,  so  far  as  may  respect  the  aatd 
lands,  and  the  legal  remedies  incident  thereto, 
be  regarded  as  aliens."  In  the  cases  of  Harden 
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V.  Fisher,  1.  Wheat.  Rep.  300,  and  Orr  v.  Hodg- 
son, 4  Wheat.  Rep.  463,  it  was  decided  that, 
under  this  treaty,  it  waa  not  necessary  for  the 
alien  to  show  that  he  was  in  the  actual  pos- 
session or  seisin  of  the  land,  at  the  time  of  the 
treaty;  because  the  treaty  applies  to  the  title, 
whatever  that  ma^  be,  and  gives  it  the  same 
legal  validity  as  if  the  parties  were  citizens. 
Now,  it  is  unquestionable,  that  at  the  time  this 
treaty  was  made,  the  female  plaintiff  was  en- 
titled to  assert  a  legal  claim  to  the  possession 
of  this  land,  or  to  foreclose  the  equity  of  re- 
demption, unless  the  debt  with  which  it  was 
chained  was  paid,  in  which  case,  equity  would 
have  considered  her  as  a  mere  trustee  for  the 
mortgageor. 

*But  the  objection  is  deprived  of  all  1*497 
its  weight,  and  would  be  so,  independent  of 
the  treaty,  in  a  case  where  the  mortgagee,  in< 
stead  of  seeking  to  obtain  possession  of  the 
land,  prays  to  have  his  debt  paid,  and  the  prop- 
erty pledged  for  its  security  sold  for  the  pur- 
pose of  raising  the  money.  Under  this  aspect, 
the  demand  is,  in  reality,  a  personal  one,  the 
debt  being  considered  as  the  principal,  and  the 
land  merely  as  an  incident;  and,  consequently, 
the  alienage  of  the  mor^agee,  if  be  be  a  friend, 
can,  upon  no  principle  of  law  or  equity,  be 
urged  a^inst  him. 

3.  It  IS  objected,  in  the  third  place,  that  the 
respondents  are  barred  of  their  right  to  fore- 
close, by  length  of  time.  It  is  not  alleged  or 
pret«ided  that  there  is  any  statute  of  limita- 
tions in  the  State  of  Kentucky  which  bars  th« 
right  of  foreclosure  or  redemption,  and  the 
counsel  for  the  appellants  placed  this  point  en- 
tirely upon  those  general  principles  which  have 
been  adopted  by  courts  of  equity,  in  relation  to 
this  subject.  In  the  case  of  a  mortgageor  com- 
ing to  redeem,  that  oourt  has,  by  analogy  to 
the  statute  of  limitations,  which  takes  away 
the  right  of  entry  of  the  plaintiff,  after  twenty 
years'  adverse  possession,  fixed  upon  that 
aa  the  period,  after  forfeiture,  and  possession 
taken  b^  the  mortgagee,  no  interest  having 
been  paid  in  the  meantime,  and  no  circum- 
stances to  account  for  the  neglect  appearing, 
beyond  which  a  right  of  redemption  shall  not 
be  favored.  In  respect  to  the  mortgagee,  who 
is  seeking  to  foreclose  the  equity  of  redemp- 
tion, the  general  rule  is,  that  where  the  mort- 
gugeor  has  been  permitted  *to  retain  [*49S 
possession,  the  mortgage  will,  after  a  length  of 
time,  be  presumed  to  have  been  dischat^ed,  by 
payment  of  the  money,  or  a  release,  unless  cir- 
cumstances can  be  shown  suflliciently  strong  to 
repel  the  presumption,  as,  payment  of  interest, 
a  promise  to  pay,  an  acknowledgment  by  the 
mortgageor  that  the  mortf]^ge  is  still  existing, 
and  the  like.  Now,  this  case  seems  to  be 
strictly  within  t^e  terms  of  this  rule.  The  two 
letters  from  the  mortgageor  to  the  female  plaia- 
tifr,  in  1803  and  1S08,  admit  that  the  mortgage 
waa  then  subsisting,  that  the  debt  was  unpaid, 
and  they  contain  promises  to  pay  it  when  it 
should  be  in  the  power  of  the  writer.  In  ad- 
dition to  these  circumstances,  credits  were  in- 
dorsed on  the  bond,  for  payments  acknowl- 
edged to  have  been  made,  which,  though 
blank,  the  court  below  ascertained  to  have  been 
made  on  the  15th  of  January,  1798,  the  15th  of 
May,  1803,  and  tha  2d  of  August,  1808.  Th« 
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mertgmgear,  then,  cannot  rely  upon  length  of 
tiBie  to  warrant  a  presumption  that  this  debt 
has  been  paid  or  released,  the  circumstances 
«boTe  detailed  having  occurred  from  ei^ht  to 
tkirteen  yean  only  prior  to  the  institution  of 
«kta  anit. 

Bat  it  it  insisted  that,  although  these  ae- 
kaovledgnieiita  may  be  suMcient  to  deprive  the 
mortgageor  of  a  right  to  set  up  the  presump- 
tion of  payment  or  release,  they  cannot  affect 
the  other  defendants,  who  purchase  from  him 
parts  of  the  mortgaged  premises,  for  a  valuable 
«oBaideration.  The  conclusive  ansver  to  this 
argument  is,  that  they  were  purchasers,  with 
■otke  of  this  inenmbranw.  It  must  be  ad- 
49**]  mitted,  that  it  was  but  constnictlve  *no- 
tiee;  bat  for  every  purpose  essential  to  the  pro- 
tection of  the  mortgi^e  ajptinst  the  effect  of 
those  alienations,  it  is  equivalent  to  a  direct 
aetiee,  and  such  is  unquestionably  the  design 
ot  the  registration  laws  of  Kentucky.  A  pur- 
chaser, with  notice,  can  he  in  no  better  situa- 
tim  thsuD  the  person  from  whom  he  derives  the 
title,  and  is  bound  by  the  same  equity  which 
would  affect  his  rights.  The  mortj^igeor,  after 
forfatore,  has  no  title  at  law,  and  none  in 
«qDity,  but  to  redeem  npon  the  terms  of  paying 
the  debt  and  interest.  His  conveyance  to  a 
porchascr  with  notice,  passes  nothing  but  an 
•qaity  of  redemption,  and  the  latter  can,  no 
man  than  the  mortgageor,  assert  that  equity 
against  the  mortgagee,  without  paying  the 
4eH,  or  ahowing  uiat  it  has  bem  pwl  or  re- 
kased,  or  that  there  are  circumstances  in  the 
ease  soffieient  to  warrant  the  presumption  of 
those  facta,  or  one  of  them.  The  court  is  there- 
fore of  opinion  that  this  objection  cannot  be 
■■stained  by  either  of  the  appellants. 

4.  The  last  objection  is, 'that  the  mortgaged 
fraperty  onght  not  to  have  been  made  liable  to 
the  payment  of  this  debt,  beyond  its  unimproved 
value.  The  object  of  this  suit  is,  to  recover  a 
debt,  and  to  have  the  property  pledged  for  its 
•tcori^  aoU,  for  the  purpose  of  paying  it. 
TW  debt,  aa  was  before  observed,  is  the  prind- 
•al,  and  the  land  is  only  as  a  collateral  security 
ssr  the  payment  of  it.  The  mortgagee  seeks 
■at  to  obtain  the  possession  of  the  land,  and  to 
deprive  the  mortgageor  or  the  purchaser  of  the 
improvements  they  have  made  upon  it;  and 
even  if  he  did,  *the  question  would  not 
be  saaterially  changed.  If  by  means  of  these 
isiprovements  the  value  of  ue  land  has  been 
{Dcreased,  the  mortgageor,  or  purchasers,  are 
permitted  to  enjoy  all  the  benefit  of  such  in- 
CTcase,  by  paying  the  debt  charged  upon  the 
laad.  If  he  will  not  do  this,  but  submits  rather 
to  a  sale  of  the  property,  he  has  all  the  benefit 
of  its  increased  value,  by  receiving  the  over- 
plus raised  by  the  sale,  after  the  debt  is  dis- 
<kaiged.  His  improvements  were  made  upon 
property  which  he  knew  was  pledged  for  the 
payment  of  this  debt,  and  he  made  them  sole- 
ly with  a  view  to  his  own  interest.  The  land 
was  in  reality  his  own,  subject  only  to  the  lien; 
•o  much  his  own,  that  he  is  not  accountable  to 
the  mortgagee  for  the  rents  and  profits  re- 
ceived by  him  during  the  continuance  of  his 
posscasiott,  even  although  the  land,  when  sold, 
should  be  insufficient  to  pay  the  debt.  Neither 
is  the  pnrchaser  accountable  for  any  part  of 
ibp  debt,  beyond  the  amoont  fw  which  the 


land  may  be  sold,  although  it  should  have  been 
deteriorated  bv  waste,  dilapidation,  or  other 
mismanagemenc.  The  claim,  therefore,  of  the 
purchaser  with  notice,  to  have  the  value  of 
the  improvements  which  may  have  been  made 
for  the  fruits  of  the  property  itself  deducted 
from  the  price  at  which  the  property  may  be 
sold,  seems  to  the  court  too  unreasonable  to 
admit  of  a  serious  argument  in  its  support. 
No  case  was  cited,  nor  has  this  court  met  with 
one,  which  affords  it  the  slightest  countenance. 
We  must  therefore  overrule  this  objection. 

Before  concluding  this  opinion,  it  may  bo 
proper  *to  notice  a  point  which  was  [*50X 
made  by  the  counsel  fra:  the  appellants,  al- 
though it  was  not  much  insisted  upon;  it  was, 
that  the  balance  due  upon  this  mortgage  ought 
to  have  been  apportioned  upon  all  the  purchas- 
ers from  Hughes.  The  bill  was  properly  dis- 
missed as  to  all  the  defendants,  except  the 
heirs  and  representatives  of  Hughes,  Tandy, 
and  Patterson,  upon  their  answers,  denying  the 
equity  of  the  bill;  and  from  these  decrees  no  ap- 
peal was  taken.  As  to  Tandy  and  Patterson, 
who  acknowledged  themselves  to  be  purchssers 
with  notice,  they  stand  precisely  in  the  situa* 
tion  of  the  mortgageor,  and  the  mortgagees  have 
nothing  to  do  with  their  relative  righU  to  con- 
tribution amongst  themselves.  They  are  en- 
titled to  be  paid  the  debt  due  to  them,  and  to 
call  for  a  foreclosure  and  sale  of  all  the  mort- 
gaged property,  whether  it  be  in  the  possession 
of  the  mortgageor  or  of  oUiers  to  whom  he  has 
sold  it.  If  either  of  these  defendants  should 
pay  more  than  his  proportion  of  the  debt,  ae- 
cording  to  the  relative  value  of  the  property 
they  possess,  that  is  a  matter  to  be  settled 
among  themselves.  But  it  would  be  most  un- 
reasonable to  force  the  mortgagees  into  the 
delay  and  expense  incident  to  the  adjustment 
of  those  differences  between  persons  with  whom 
they  have  no  concern.  The  conveyances  by 
the  mortgageor  to  them  are  void,  as  to  the 
mortgagees,  against  whom  they  have  no  right, 
except  that  of  redeeming,  npon  payment  ti 
the  mortgage  debt  and  interest. 

Decree  affirmed  with  costs. 


[*Local  Lav.]  i*50S 
STEPHENS,  Appellant, 

T. 

irCABOO  et  aL,  Respondents. 

The  land  law  of  Vhrginla.  of  1779.  mates  a  pre- 
emption warrant  snperlor  to  a  tressnrr  wsrrant, 
whenever  tbev  Interfere  with  each  other,  unless  the 
bolder  of  the  pre-emption  warrant  bss  forfeited 
that  saperiorit7,  bj  falling  to  enter  his  warranc 
with  the  snrreror  of  the  conntr,  within  twelve 
months  sfter  Oie  end  of  the  session  at  which  the 
land  law  was  enacted;  and  on  that  period  having 
expired,  and  betng  pn>l<Niged  snceesstve  acts, 
during  which  time  there  was  one  Interval  between 
the  expiration  of  the  law  and  the  act  of  revival, 
the  oniclnal  right  of  the  holder  of  the  pre-enptloa 
warrant  was  preserved,  ootwlthstsndlnic  that  in- 
terval, the  entrr  of  the  holder  of  the  treaaarr  war- 
rant not  having  been  made  dnrinc  the  ssme  In- 
terval. 

MR.'  CHIEF  JUSTICE  MAKSHAUi  deliv- 
ered the  opiidoB  (rf  the  eourtt 
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This  is  an  appeal  from  a  decree  pronounced 
hy  the  Circuit  Court  of  the  United  States  for 
the  District  of  Kentucky,  directing  the  appel- 
lant to  convey  to  the  respondents  certain  lands 
mentioned  in  their  tall,  and  claimed  by  them 
luder  two  distinct  titles. 
'  The  board  of  oommisslmers  granted  a  cer- 
tificate of  pre-emption  on  the  26th  day  of 
April,  1780,  to  Benjamin  Harrison,  for  1,000 
acres  of  land,  which  certificate  contained,  with- 
fai  itself,  a  good  location. 

The  entry  with  the  surveyor  was  made  on 
the  5th  day  of  June,  1786;  the  land  was  sur- 
60S*]  reyed  on  *the  12th  of  December,  17S7; 
and  ttte  grant  was  issued  rat  the  10th  of  Feb- 
ruary, 1789. 

The  complainants  deduce  title  from  H&rrlson 
to  parts  of  this  land. 

^e  appellant  claims  under  a  grant  issued 
on  the  first  day  of  March,  1784,  founded  on  a 
surrey  of  the  14th  of  February,  1783.  and  on 
an  entry  made  the  80th  of  May,  1780,  on  a 
treasury  warrant. 

In  an  ejectment  broiufht  against  all  the  per- 
sons occupying  the  land  covered  by  his  patent, 
judgment  was  rendered  in  his  favor;  where- 
upon, several  of  the  defendants  filed  their  bill 
on  the  equity  side  of  the  court,  setting  forth 
their  better  title,  under  the  pre-emption  war- 
rant of  Harrison,  and  praying  that  Stephens 
might  be  enjoined  from  proceeding  farther  at 
law,  and  might  be  decreed  to  convey  to  them, 
respeetively,  the  lands  they  held  imdeT  Hani* 
Sim. 

An  amended  bill  was  afteTwards  filed,  wiUi 
the  leave  of  the  court,  in  which  two  of  the  de- 
fendants in  the  suit  at  law,  who  were  not  par- 
ties to  the  original  bill,  united  with  the  origi- 
nal complainants.  This  amended  bill  sets  forth, 
that  oa  the  10th  day  of  May,  1780,  Richard 
Barbour  made  a  valid  entry  of  1,000  acres  of 
land,  on  a  treasury  warrant,  which  was  snr- 
veycNl  in  January,  1786,  and  patented  in  June, 
1787.  One  of  the  original  complainants,  and 
the  two  complainants  introduced  in  the 
amended  Mil,  show  »  regxilar  title  under  this 
patent. 

The  answer  of  the  defendant  put  the  claims 
In  issue,  and  the  court  sustained  the  titles  both 
S04*]  of  'Harrison  and  Barbour,  and  directed 
the  defendant,  Stephens,  to  convey  to  the 
plaintiff's  so  much  of  the  land  recovered  by  him 
In  the  suit  at  law  as  was  held  by  those  titles. 

From  this  decree  Stephens  has  appealed; 
and  his  counsel  alleges  that  it  is  erroneous, 
because, 

1.  The  titles  of  Harrison  and  Barbour  are 
united  in  the  same  bill. 

2.  Stephens  has  the  better  title  in  equity, 
as  well  as  law. 

1.  As  to  the  form  of  the  proceedings: 
It  may  be  admitted,  that  two  persons  cannot 
unite  tvro  district  titles  in  an  original  bill,  al- 
though against  the  same  person.  Such  a  pro- 
ceeding, if  allowed,  might  be  extended  indefi- 
nitely, and  might  give  such  a  complexity  to 
chancery  proceedings  as  would  render  them 
almost  mterminable.  But  we  know  of  no  prin- 
ciple which  shall  prevent  a  person  claiming  the 
same  property  by  different  titles,  from  assert- 
ing all  his  titles  in  the  same  bill.  If  this  prin- 
elide  he  correct,  then,  as  three  of  the  com- 
plainants held  under  both  titles,  there  wonld 
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be  a  strict  propriety  in  submitting  both  titles 
to  the  Court. 

This  would  not  be  questioned,  so  far  as  the 
same  land  was  claimed  by  both  titles.  So  far 
as  the  surveys  of  Barbour  and  of  Harrison  in- 
terfered with  each  other,  and  the  same  person 
held  under  each,  he  would  be  unquestionably 
correct  in  comprehending  both  claims  in  the 
same  bill.  If  this  were  the  fact  in  only  a'  small 
portion  of  the  land,  still  the  two  titles  may  be 
brought  before  the  court;  and  if  this  may  be 
done,  it  would  follow  that  all  who 'Claim  [*SOft 
under  either,  and  who  are  properly  in  court, 
may  assert  their  claims  under  both  titles. 

But  a  joint  ju^pnent  has  been  rendered  at 
law,  against  aU  these  wmplainants,  and  they 
have  an  unquestionable  right  to  unite  in  the^ 
application  to  a  court  of  equity,  for  an  injunc- 
tion to  this  judgment.  The  court  may,  con- 
sequently, hear  the  whole  cause,  for  the  purpose 
of  determining  whether  this  injunction  shall  be 
perpetuated;  and  it  is  a  rule  that  a  court  of 
equity,  which  has  jurisdiction  of  a  question, 
may  proceed  to  its  final  and  complete  decisim. 
Directing  a  conveyance  is  rally  making  that  re- 
lief, which  would  be  afi'orded  by  a  perpetual 
injunction,  more  complete. 

We  think  that  all  those  against  whom  the 
judgment  at  law  was  rendered,  might  properly 
unite  in  this  bill,  and  assert  their  titles  under 
Barbour  and  Harrison,  or  either  of  them. 
.  We  proceed,  then,  to  the  inquiry,  whether 
the  appellant  or  the  respondent  have  thft  bet- 
ter title  in  equity. 

Thb  inquiry  is  confined  to  that  part  of  the 
case  which  respects  the  title  under  Harrison. 
Barbour's  entry,  being  prior  to  that  of  Steph- 
ens, gives -a  better  equitable  title,  according  to 
the  settled  course  of  decisions  in  Kentucky,  if 
the  entry  he  a  valid  one,  as  this  is  admitted 
to  he. 

The  land  law  of  Virginia,  under  which  all 
parties  claim,  makes  a  pre-emption  warrant 
superior  to  a  treasury  warrant,  whenever  they 
interfere  with  each  other,  unless  the  holder  ot 
the  pre-emption  warrant  shall  have  forfeited 
that  superiority,  by  failing  to  comply  with 
some  of  the  requisites  of  "the  law.  One  [*504 
of  these  is,  that  the  warrant  shall  be  entered 
with  the  surveyor  of  the  county  within  twelve 
months  after  the  end  of  the  session  of  assembly 
in  which  the  law  was  enacted.  That  session  of 
assembly  ended  on  the  26th  of  June,  1779,  and, 
consequently,  the  time  given  by  this  act  for 
making  entries,'  expired  on  the  26th  of  June, 
1780. 

But  the  legislature  was  Induced,  by  weighty 
considerations,  to  prolong  this  time,  and  vari- 
ous acts  of  assembly  were  passed,  which  did 
prolong  it,  until  after  this  entry  was  made.  It 
has  been  supposed,  however,  that  there  was,  at 
least,  one  interval  between  the  expiration  of 
the  law  and  the  act  of  revival,  and  this  drcum- 
stance  gives  birth  to  the  present  controversy. 

The  right  of  the  legislature  to  give  farther 
time  for  entering  pre-emption  warrants  has 
never  been  drawn  into  doubt ;  but  the  influence 
of  such  laws  on  the  rights  or  claims  of  others 
has  been  questioned.  The  appellant  contends, 
that  by  making  his  entry  on  the  30th  of  May, 
1780,  he  acquirad  an  inchoate  right  to  the  land, 
which  could  be  defeated  only  by  such  an  ob- 
servance of  the  law,  on  the  part  of  the  p^itsoo- 
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pouMsin^  the  pre-emptioo  warraut,  as  would 
preserve  it  from  forfeiture;  and  that  the  land 
Tested  in  him,  by  virtue  of  his  entry,  the  in* 
itant  the  forfeiture  took  place. 

We  will  inquire  how  far  this  principle  is 
eountenanced  by  the  words  of  the  aet. 

Whoi  th«  Vi^[inia  assembly  was  about  to 

rB  a  laitd-offiee,  for  the  purpose  of  selling 
immense  tract  of  vacant  territory  within  its 
limits,  certain  pre-existinf;  rights  were  ncog' 
507*]  nized  and  'affirmed;  and  others,  which 
had  no  previous  1^1  existence,  were  created, 
and  conferred  on  meritorious  individuals,  as  a 
reward  for  the  fatigue  and  hazard  encountered 
in  exploring  the  country.  Of  the  latter  de> 
seription  was  the  pre-emptive  right,  given  to 
Um  who  had  marked  and  improved  a  tract  of 
land.  When  the  land-office  was  opened,  It  was 
opened  for  the  sale  of  waste  and  nnappropri* 
ated  land;  not  for  the  sale  of  land  already  ap- 
propriated, or  of  land,  a  ri^ht  to  appropriate 
which  was  Tested  by  law  in  another;  conse- 
quently, no  entry,  strictly  speaking,  was  au- 
thorised, either  by  the  act  or  the  words  <tf  the 
warrant,  on  lands  which  were  not  at  the  time 
waste  and  unappropriated. 

The  words  of  the  law  opening  the  land-office 
are:  "Be  it  enacted,  that  any  peraon  may  ac- 
qoire  title  to  so  much  waste  and  unappropri- 
ated land,  as  he  or  she  shalt  desire  to  purchase, 
on  paying  the  consideration  of  forty  poimds  for 
every  hundred  acres,"  etc.  The  land,  then, 
which  waa  brought  into  market  and  offered  for 
itlc,  on  which  the  purchaser  might  phu»  his 
warrant,  and  to  which  he  might  acquire  a  title, 
was  "waste  and  unappropriated  land;"  land  to 
which  another  had  by  law  a  pre-emptive  right, 
could  not  be  of  this  description.  So  long  aa 
that  pre-emptive  right  continued,  it  was  with- 
drawn from  the  general  mass  of  property 
brouftfat  into  market  and  offered  for  sale;  it 
was  land  to  which  the  power  of  appropriation 
conferred  by  the  warrant  did  not  extend. 

The  idea  and  intentiim  M  the  legislatnre, 
on  this  subject,  is  more  dearly  expressed  in  the 
SOS*]  clause  'which  provides  for  the  disposi- 
tion of  the  property  in  the  event  of  a  failure  to 
make  the  entry  within  the  time  limited  by  law, 
It  is  in  these  words:  "And  where  any  such 
warrant  shall  not  be  entered  and  located  with 
the  county  surveyor,  within  the  before-men- 
tioned space  of  twelve  months,  the  right  of 
pre-empti«i  shall  be  forfrited,  and  the  lands 
therein  mentioned  may  be  entered  for  by  any 
other  person  holding  another  land  warrant; 
but  such  pre-emption  warrant  may,  neverthe- 
be  located  on  any  other  waste  and  unap- 
propriated lands,  or  upon  the  same  lands, 
where  they  have  not,  in  the  meantime,  been 
entered  for  by  some  other." 

It  would  he,  at  least,  useless  to  grant  an  ex- 
press power  to  the  holder  of  a  common  treas- 
vj  warrant,  to  locate  the  land  after  the  for- 
feiture of  the  pre-emption  right,  If  that  power 
had  been  previously  granted  by  the  general 
clause,  which  enables  him  to  locate  waste  and 
unappropriated  land;  and  the  limitation  on  the 
risht  of  location,  which  makes  it  to  commence 
after  the  forfeiture  of  the  pre-emptive  right,  is 
opposed  to  the  idea  of  its  pre-existence. 

The  subsequent  words  airthorize  the  holder 
of  the  pre-emption  warrant  to  locate  it  "on 
any  othra  waste  and  imap^tq;>riated  lands,  or 
«  I<.  ed. 


upon  the  same  lands,  where  they  have  not,  in 
the  meantime,  been  entered  for  by  some  other." 

There  can  be  no  doubt  that  the  words,  "in 
the  meantime,"  do  of  themselves  import  that 
interval  which  occurred  between  the  forfeiture 
of  the  pre-emption  right  and  the  re-entry  of 
the  warrant.  *Only  an  entry  made  in  ['609 
this  interval  obstructs  the  re-entry  which  may 
be  made  by  the  holder  of  the  pre-emption  war- 
rant. If  the  sense  of  these  words  could  be 
rendered  still  plainer,  it  would  be  done  by  con- 
sidering them  in  connection  with  the  other 
parts  of  the  sentence.  The  entry  which  is  pre- 
served and  protected  against  the  re-entry  of  the 
pre-emption  warrant,  is  that  which  had  just  he- 
fore  been  authorized;  that  is,  an  entry  made 
after  the  right  of  pre-emption  had  been  fm-- 
feited.  If  the  pre-emption  warrant  of  Harrison 
had  been  re-entered,  and  had  come  in  conflict 
with  the  entry  of  Stephens,  made  prior  to  its 
forfeiture,  it  must  have  prevailed,  or  the  words 
of  the  law  have  been  entirely  disregarded.  The 
act  of  assembly,  prolonging  the  time  for  mak- 
ing his  entry,  is  certainly  equivalent,  while  in 
force,  to  a  re-entrjy  made  by  himself  without 
such  aet.  It  waa  ra  foroa  when  his  entry  was 
made,  on  tlie  6th  day  of  June,  1786. 

Upon  the  words  of  the  law,  then,  there  eaa 
be  BO  doubt  respecting  the  superiority  of  Uw 
title  under  Harrison,  so  far  as  it  depends  on 
the  entries.  The  difficulty  is  produced  by 
the  circumstance  that  .a  patent  was  issued  to 
Stephens  before  the  warrant  at  Harrison  waa 
entered  with  the  surveyor. 

The  entry  of  Stnihens  was  made  on  the  30th 
day  of  May,  1780,  before  the  pre-emptive  right 
of  Harrison  had  expired.  The  survey  was 
made  on  the  14th  of  February,  1783,  while  the 
act  of  May  session,  1782,  which  prolonged  the 
time  for  making  these  entries  until  June,  1788, 
waa  in  force.  The  patent  issued  on  the  Ist  of 
March,  '1784,  at  a  time  when  the  act  ['KIO 
passed  in  1783,  prolonging  the  time  for  making 
entries  until  nine  months  after  the  end  of  that 
session  of  assembly,  waa  in  force. 

It  is  not,  we  think,  to  be  doubted  that  the 
several  acts  of  assembly,  prolonging  the  time 
for  entering  pre-emption  warrants,  have  the 
same  effect,  except  as  to  entries  made  "in  the 
meantime,"  that  is,  in  the  interval  between  a 
forfeiture  and  a  renewal  of  the  right,  that 
would  be  allowed  to  the  original  act,  had  it' 
continued  in  force  unto  after  Stephens  had 
obtained  his  patent. 

The  act  of  1783  expired  in  June,  1784,  and 
was  revived  and  continued,  by  a  subsequent 
law,  until  November,  1786.  It  was  during  the 
existence  of  this  law  that  Harrison's  entry  was 
made. 

The  pre-existing  law  waa  permitted  to  expire 
before  the  act  for  its  revival  and  continuance 
was  passed;  and  tlie  appellant  contends  that 
this  interval  cured  all  the  defects  in  his  title, 
and  placed  it  beyond  the  reach  of  any  legisla- 
tive enactment.  In  support  of  this  position, 
he  relies  on  the  principle  settled  in  Kentucky, 
that  a  patent  is  an  appropriation  of  land,  and 
that  no  subsequent  entry- can  draw  its  validity 
into  question.  He  relies  also  on  the  case  of 
Hoofnogle  et  al.  t.  Anderson,  7  Wheat.  Rep. 
212. 

The  court  has  fdt  great  difficulty  on  this 
point.  The  pn^osition  that  a  patent  Is  an  ap- 
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propriation  of  the  land  it  eorers,  although  the 
proceedings  previous  to  its  emanation  may  be 
irregular  ana  defective,  is  unquestionably  true; 
but  this  principle  has  never,  bo  far  as  is  known 
611*]  to  the  court,  *been  applied  to  a  case  In 
which  the  opposing  title  to  the  particular  land 
in  controversy  had  its  commencement  before 
the  patent  issued.  In  the  case  of  Hoofnagle  et 
al.  V.  Anderson,  the  plaintiffs  sought  to  set 
aside  a  patent  by  an  entry  made  after  the  grant 
had  issued,  on  a  warrant  which  gave  no  specific 
claim  to  the  particular  land  in  controversy,  but 
a  general  right  to  locate  any  unappropriated 
land  in  the  military  district.  In  that  case,  too, 
the  warrant,  under  which  Anderson's  patent 
had  been  obtained,  was  issued  to  an  officer 
really  in  the  state  line,  but  said,  by  mistake,  to 
belong  to  the  continental  line.  It  was,  orig- 
inally, equally  entitled  with  that  under  which 
Hoofnagle  and  others  claimed,  to  be  placed  in 
the  military  district  north-west  of  the  Ohio, 
and  had  lost  that  equal  right  by  an  act  of  the 
legislature,  not  entirel;}r  compatible  with  that 
strict  regard  to  vested  interests,  which  all  gov- 
ernments deem  a  sacred  obligation.  The  mis- 
take in  the  warrant  was  a  plain  official  error, 
not  mingled  with  the  slightest  suspicion  of 
fraud,  and  its  holder,  who  was  a  purchaser 
without  notice,  had  lost,  in  consequence  of 
thnt  mistake,  the  chance  of  acquiring  any  other 
land.  The  mistake,  too,  had  done  no  more  than 
to  restore  him  a  right  which  had  been  taken 
from  him,  perhaps  inadvertently,  certainly  with 
a  belief  that  no  injury  wa«  done  him. 

The  situation  of  both  parties  was  different  in 
that  case  from  what  it  is  in  this.  The  party 
who  obtained  the  patent  had  an  original  right, 
equal  to  that  of  the  person  who  demanded  the 
519*]  land.  In  'this  case  the  appellant  has 
no  such  original  right.  The  warrant  of  Hoof- 
nagle and  others  gave  them  no  particular  claim 
to  the  land  in  controversy;  but,  in  this  case, 
Harrison's  warrant  gave  him,  and  those  claim- 
ing under  him,  originally,  an  exclusive  right  to 
the  particular  land  in  controversy.  That  ex- 
clusive right,  it  is  true,  was  forfeitable,  and 
was  at  one  time  forfeited.  But  the  legislature, 
which  created  the  right,  and  limited  its  dura- 
tion, might,  with  the  strictest  propriety,  pro- 
long its  existence;  and  might  also  prescribe  the 
.manner  in  which  the  property  should  be  after- 
wards acquired  by  any  other  peraon.  ,  The 
legislature  has  prescribed  that  manner.  It  is 
by  an  entry  made  when  the  pre-emptive  right 
was  forfeited.  With  the  single  exception  of 
the  claim  given  by  such  an  entry,  the  legisla- 
ture might  certainly  remit  the  forfeiture,  and 
re-inatate  the  pre-emptioner  in  his  original 
rights. 

A  title  acquired  according  to  law  might  very 
properly  be  considered  as  obstructing  the  oper- 
ation of  this  re-instating  act,  and  be  sustained 
against  him;  but  a  title  which,  in  no  stage  of 
its  progress,  was  authorized  by  law,  appears 
under  circumstances  much  less  favorable. 
That  patents  obtained  on  improper  entries  have 
prevuled  against  persons  whose  titles  com- 
menced after  such  patents  have  issued,  Is  no 
authority  for  the  opinion  that  such  patents 
oi^t  to  prevail  against  a  title  which  traces  its 
commencement  to  a  time  anterior  to  the  ema- 
nation of  the  patent.  The  only  difficulty  in  the 
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case  consists  in  connecting  the  right  of  the 
pre-emptioner,  at  the  time  of  his  'entry  [*51S 
was  made,  with  the  original  right  given  by  the 
act  which  opened  the  land-office.  That  act 
gave  the  person  who  had  marked  and  iminx>'ved 
a  piece  of  ground,  the  pre-emption  to  1,000 
acres  of  land,  to  include  his  improvement,  pro- 
vided the  warrant  was  entered  within  twelve 
months.  That  any  act  prolonging  the  time  for 
making  this  entry,  would  continue  the  ori^nal 
right,  IS  not  to  be  questioned.  It  is  plainly  the 
intention  of  the  legulature,  and  nothing  can 
prevent  that  intention  from  being  eff^ual, 
but  the  .  intervention  of  some  other  title  which 
the  legislature  cannot  rightfully  remove.  The 
original  act  shows  how  that  other  intervening 
title  may  be  obtained.  It  is  by  an  entry  made 
while  the  pre-emptive  right  had  no  existence. 

Considermg  this  question  as  being  res  Integra, 
entirely  unaffected  by  the  decisions  made  in 
the  courts  of  Kentucky,  the  opinion  of  this 
court  would  be,  that  a  title  acquired  while  the 
pre-emptive  right  of  Harrison  was  in  force, 
could  not  be  sustained  against  his  entry,  if 
made  according  to  the  act  by  which  his  rieht 
was  continued.  We  do  not  think  that  thia 
opinion  is  opposed  to  the  decisions  of  Ken- 
tucky, because  no  decision  has  ever  been  made 
in  that  country  against  a  pre-emption  right, 
properly  entered,  under  the  acts  of  assembly 
for  continuing  the  original  law  in  favor  of  a 
treasury  warrant,  located  while  those  laws  were 
in  force.  Titles  unaer  treasury  warrants,  en- 
tered  during  the  existence  of  a  prior  right,  have 
been  sustained  against  other  subsequent  entries 
"made  under  similar  circumstances ;  [*K  1 4 
but  never,  so  far  as  we  are  informed,  against 
that  prior  right,  if  completed  according  to  acts 
of  the  legislature  prolonging  the  time  for  its 
completion. 

In  the  case  of  Alsted  eb  al.  r.  Miller,  HArdin, 

193,  the  Court  of  Appeals  of  Kentucky  decided 
in  favor  of  a  title  founded  on  a  pre-emption 
warrant,  entered  in  December,  1782,  against  a 
title  founded  on  a  treasury  warrant,  entered  on 
the  9th  of  June,  1780.  That  case  is  admitted 
to  differ  essentially  from  this,  because,  when 
Miller's  pre-emption  warrant  was  entered,  no 
interval  had  occurred  between  the  different 
acts,  during  which  the  land  might  have  been 
legally  entered;  and  because,  too.  Miller's  ap- 
pears to  have  been  the  oldest  patent.  But  in 
that  case  the  court  decided  that  the  time  for  en- 
tering the  pre-emption  warrant  might  be  pro- 
longed, notwithstanding  the  previous  entry  of 
a  treasury  warrant  on  the  same  land.  The 
court  observed  that  the  holders  of  treasury 
warrants  purchased  subject  to  the  reservations 
made  in  favor  of  pre-emptioners;  that  the  leg- 
islature might  have  permitted  this  reserved 
land  to  return  to  the  common  fund,  on  the  fail- 
ure of  the  person  holding  the  pre-emption  war- 
rant to  comply  with  the  terms  of  the'  law.  or 
might  dispense  with  those  terms  in  his  favor, 
and  prolong  the  time  allowed  for  making  hia 
entry.  The  principle  of  this  decision  is,  that 
an  entry  made  during  the  existence  of  the  pre- 
emptive right,  is  not  such  an  inceptive  title  ns 
could  be  defeated  only  by  the  performance  of  the 
condition  on  which  *tbe  pre-emption  [*51S 
right  depended,  at  the  time  his  entry  was  made. 
It  gave  nim  no  rights  which  were  not  under  the 
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coQtrol  of  the  legislature,  and  might  not  be  de- 
feated by  an  act  giving  the  pre-emptioner  far- 
ther time  to  eater  his  warrant. 

80  far,  thea,  w  the  decisions  of  Kentucky 
fOk  th^  are  rather  in  favor  of  the  opinion  that 
u»  «r4;ittal  ri|^t  of  Harrison  was  preserved* 
■otvithstandin^  the  interval  during  which  it 
was  forfeited,  since  the  entry  of  the  appellant 
was  not  made  in  that  interval. 

The  decree  of  the  Circuit  Court  affirmed  with 


[Local  Law.] 
LOVB»  Plaintiff  in  Error, 

V. 

SDQf^  liESSEE,  Defendant  in  Error. 

A  qoestkn,  under  the  reglilry  acts  of  Tennesiee, 
wlwtber  a  Junior  conveyance  registered,  sbould 
take  precedence  ol  a  prior  unregistered  deed.  Held, 
tkat  the  rcsistrj  did  not,  under  the  cIrcnmatanceB, 
nat  the  tlue  aeOnst  tbe  elder  deed. 

ERROR  to  the  Circuit  Court  of  West  Tm- 
neMce. 

This  canae  was  aigoed-  by  Ut.  Eaton  for 
tit*]  the  "plaintiff  in  error/  and  Mr.  Harper 
Jar  tlw  defendant  in  error. 

llr.  Jmtiee  Johnson  delivered  the  o^nion 
ef  the  eonrt: 

This  cause  comes  up  from  the  Circuit  Court 
for  tbe  Dutriet  of  West  Tennessee.  Tbejudg- 
■oit  in  that  court  is  in  favor  of  the  plaintiff  m 
cjee^ent,  and  error  is  brought  to  reverse  that 
ia^BMnt,  <m  the  ground  that  the  court  below 
instmeted  the  jury  that  the  plaintiff  there  had 
the  better  title,  ana  ought  to  recover.  The 
facta  of  the  cause  are  exhibited  in  a  bill  of  ex- 
etpticns,  and,  so  far  as  are  necessary  to  iUus- 
tiate  this  opinion,  may  be  stated  thus: 

One  Stockly  Donaldson  obtained  a  grant  of 
lands  of  the  sUte  of  North  Carolina,  in  tiiat 
regioa  of  territory  which  lies  west  of  the  Cum- 
beriand  Mountain,  and  now  composes  a  part  of 
West  Tennessee.  This  grant  issued  upon  an 
entry  made  in  the  o£Bce  of  John  Armstrong 

After  obtaining  the  patent,  Donaldson  exe- 
cuted a  power  of  attorney  to  one  Grant,  to  sell 
this  land,  and  Grant  accordingly  sold  it  to  one 
AlBstn.  and  executed  a  conveyance  to  him  in 
doe  form.  This  deed  bears  date  in  1795.  But 
it  appears,  that  two  years  previous  to  this  sale, 
DoBaUlscm  himself  bad  executed  a  title  for  the 
mme  land  to  one  Adair.  And  the  plaintiff  in 
ejectment  now  makes  title  through  Allison, 
il7*]  while  the  defendant  "protects  himself 
mder  the  conveyance  to  Adair,  but  without 
conneeting  himself  with  it. 

If  the  case  rested  here,  there  would  be  no 
difltculty  in  it;  but,  by  the  laws  of  North  Caro- 
lina, no'deed  passes  an  estate,  unless  it  be  re- 
eorded  in  the  eounty  in  which  the  land  lies,  and 
that  within  twelve  months  of  its  date.  In  this 
instance,  the  subsequent  deed  claims  preced- 
ence, m  the  ground  of  prior  registration,  after 
the  twelve  months  prescribed  to  the  prior  deed 
and.  of  consequence,  at  a  time  when  the  prior 
deed  was  Buppoeed  to  be  altogether  void,  for 
want  of  registration. 

l.^He  dted  Cro.  Ells.  821  i  1  Bnrr.  119. 
•  It.  eO. 


On  the  point  of  re^tration  the  facts  are 
these:  The  act  of  17 1&,  which  is  the  register- 
ing act  alluded  to,  has  been  suspended,  as  to 
the  limitation  of  time,  almost  ever  since  its  en- 
actment. Asimilur  provision  in  the  land  laws 
of  that  stat«^  tm  tns  subject  of  registering 
grants,  has  also  been  the  subject  of  a  similar 
sospension.  But  as  there  was  no  county  court 
embracing  within  its  jurisdiction  that  region  of 
country  in  which  this  land  lay,  a  new  provision 
is  intt^uced  into  the  suspending  act  of  1788, 
by  which  it  is  enacted  that  persons  owning 
lands  of  this  description,  shall  register  them  in 
the  counties  in  which  the][  reside;  and  a  pro- 
viso, as  to  non-residents,  is  inserted,  in  these 
words:  ■  "Provided  always,  that  persons  own- 
ing  such  lands  in  this  state,  west  of  the  Cum- 
berland mountain,  and  not  residing  therein, 
shall  register  their  grants  for  such  lands  in 
Hawkins  county." 

The  holder  of  the  junior  conveyance  from 
Donaldson,  availed  himself  of  this  proviso,  or 
(more  properly  speaking)  enacting  clause,  and 
recorded  "it,  with  all  bis  muniments  of  [*518 
title,  in  ^wkins  county.  This  took  place  in 
the  year  1797,  but  the  defendant  below,  the 
holder  of  the  senior  title  from  Donaldson,  did 
not  record  hia  title  until  the  year  1806,  when, 
the  state  of  Tennessee  having  created  a  county 
embracing  this  land,  he  committed  his  deed  to 
registration  in  the  county  where  tiie  land  lay; 
which  was  also  done  by  the  plaintiff  below, 
four  ^ears  afterwards.  If,  then;  the  r^^tra- 
tion  m  Hawkins  county  was  a  valid  r^istra* 
tion,  and  the  effect  of  it  was  to  vest  the  estate, 
to  tbe  prejudice  of  the  prior  conveyance  from 
Donaldson,  the  plaintiff  had  the  better  title,  and 
tbe  charge  was  correct. 

This  question  will  now  be  examined. 

It  is  obvious,  that  to  attribute  to  the  registra- 
tion  in  Hawkins  county  the  effect  here  eon- 
tended'for,  it  is  neeessary, 

1.  To  attach  to  the  provisions  of  tbe  5th  sec- 
tion of  the  act  of  1788  a  variety  of  incidents, 
and  to  give  it  a  latitude  of  construction  which 
notiiing  but  the  unequivocal  intent  of  the  leg- 
islature could  countenance.  The  word  land 
must  be  teken  to  mean  muniments  of  title;  the 
word  grant,  both  patente  and  mesne  convey- 
ances; and  words  of  enactment,  which,  in  their 
direct  and  ordinary  signification,  are  solely  Im- 
perative, must  be  considered  as  importing  a 
privilm  or  exemption^  Besides  which,  all  the 
provisions  Of  the  6th  section  of  the  act  of  1716 
must  be  incorporated  with  the  6th  section  ot 
that  of  1788,  in  order  to  sustain  the  implication 
that  recording  in  Hawkins  county  shall  make 
the  one  valid,  or  the  failure  to  record  in  that 
place  'be  fatal  to  the  other.  This  view  ["Bit 
of  the  subject  would  lead  to  a  protracted  and 
subtle  discussion,  which  the  conclusions  of  this 
court,  on  other  points,  render  now  unnecessary 
to  be  pursued;  and  the  subject  is  only  noticed, 
to  avoid  tbe  implication  tiiat  this  comrt  has 
acquiesced  in  such  a  ocmstmction  of  the  clause 
in  question. 

2.  To  give  effect  to  the  registration  in  Haw- 
kins county,  it  is  also  obvious  that  the  6th  sec- 
tion of  the  act  of  1788  must  have  continued  in 
force  until  1797,  when  the  deed  to  Allison  was 
recorded  in  that  county.  And  this  must  either 
be  inferred  from  the  words  of  the  section  itself, 
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or  must  be  the  effect  of  the  subsequent  reviving 
acts. 

In  their  ordinary  and  direct  signification, 
the  words  of  the  section  in  question  certainly 
import  perpetuity;  and  did  it  stand  atone,  sucb 
would  be  the  effect  given  to  it,  whether  in  its 
operation  it  be  considered  imperative  or  remed- 
ial. But  the  context  necessarily  limits  its  dura- 
tion.  Both  the  title  and  preamble  of  the  act 
declare  it  to  be  to  relieve  persons,  who  would 
be  sufferers  from  neglecting  to  record  their 
muniments  of  title  in  due  time.  And  it  would 
be  hard  fo  conceive  a  reason  why  grants  and 
mesne  conveyances  elsewhere  should  be  forced 
upon  record  within  a  limited  time,  and  those 
for  lands  in  this  district  of  country  left  without 
limitation  as  to  time.  While  there  was  no  of- 
fice assigned  for  their  registration,  a  reason  ex- 
isted; but  that  reason  is  taken  away,  when  we 
admit  that  a  pn^wr  office  was  opened  for  that 
purpose. 

llie  question,  however,  does  not  rest  here;  a 
520*]  'recording  law,  unlimited  in  point  of 
time,  and  unaffected  by  penalties,  is  an  absurd- 
ity, since  it  destroys  its  own  views,  when  it 
leaves  the  individual  at  large  to  record  or  not, 
as  he  pleases.  And  if  an  additional  proof  be 
wanting,  to  indicate  the  sense  of  the  legislature 
in  passing  this  section  of  the  act  of  1788,  it  is  to 
be  lound  in  the  reviving  act  of  North  Carolina, 
of  1790,  in  which  it  is  expressly  declared  that 
the  act  of  1788  would  expire  if  not  then  re- 
vived. Tbe  idea,  therefore,  of  its  being  per- 
petual, in  its  own  provisions,  is  rejected;  and 
it  remains  to  inquire,  whether  it  was  continued 
in  force  -up  to  1797,  when  the  deed  to  Allison 
was  recorded  in  Hawkins  county.  This  must 
depend  upon  the  several  reviving  acts  passed 
subsequent  to  1788,  and  it  is  perfectly  clear, 
upon  cdllating  those  acts,  that  the  5th  section 
of  the  act  of  that  year  had  expired,  and  was 
dropped,  before  Allison's  deed  was  regfatered. 
In  1790,  the  state  of  North  Carolina  passed  a 
law,  reviving,  for  two  years,  the  act  of  1788, 
with  all  its  provisions;  but  the  state  of  Ten- 
nessee had  previously  been  separated  from 
North  Carolina,  and  the  provisions  of  the  6th 
section  of  the  act  of  1788  appear  never  to  have 
been  taken  up  in  Tennessee. 

It  is  not  necessary,  in  arriving  at  this  oondn- 
■ion,  to  examine  whether  the  words  of  the  sec- 
tion shall  be  restricted  to  grants,  or  extended  to 
mesne  conveyances,  or  whether  to  deeds  prior 
or  subsequent.  In  no  point  of  riew  will  this 
section  sustain  the  registration;  for  the  deed  is 
registered  as  a  mesne  conveyance,  not  a  grant, 
521*]  properly  bo  called,  and  *must  take  ef- 
fect under  those  legal  provisiona  which  extend 
to  mesne  conveyances. 

The  wt  which  purports  to  Teviva  the  act  of 
1788.  is  that  of  Tennessee,  of  1794;  and  by  that, 
the  right  of  recording  out  of  the  miinty  where 
the  land  ties,  is  wholly  dropped.  The  general 
words  of  the  act  of  North  Carolina,  in  1790,  are 
not  adopted;  but  the  right  of  recording  again 
is  explicitly  brought  back  to  the  geuerat  policy 
of  the  country,  that  of  recording  titles  m  the 
county  where  the  land  lies. 

Ttui  question  will,  no  doubt,  here  occur, 
whether  the  l^islatnre  could  have  intended  to 
impose  this  duty,  while  there  was  no  county, 
and  no  court,  in  which  audi  record  could  be 
made. 
ISO 


The  answer  is,  that  the  question  is  here  Im- 
material, since  it  is  enough  for  alt  the  purposes 
of  the  defendant  below,  if  the  obligation  to 
record  did  not  exist  at  all,  until  there  was  a 
county  established;  but  were  it  otherwise,  the 
only  question  here  is,  whether  the  provisiona 
of  the  act  of  1794,  or  any  other  act  prior  to 
1797,  revives  the  supposed  right  to  record  in 
Hawkins  coiuity;  whether  it  grants  a  privilege, 
or  imposes  a  duty,  as  to  that  particular  county, 
and  the  right  of  recording  in  any  other  place 
than  where  the  land  lies. 

The  act  of  1796,  which  is  that  under  the  im- 
mediate protection  of  which  it  is  necessary  that 
Allison's  deed  soould  be  sustained  in  favor  of 
the  plaintiff  below,  contains  a  simple  revival  of 
the  act  of  1794,  without  any  farther  provision. 
Its  meaning  and  effect,  therefore,  must  be  read 
upon  the  face  of  the  latter  act. 

*There  were  some  other  points  made  [*522 
in  the  argument,  which,  as  the  cause  must  be 
sent  back,  it  is  proper  to  notice. 

At  one,  if  not  two  periods,  of  the  early  his- 
tory of  Tennessee,  there  occurred  an  interval 
of  time,  during  which  the  suspending  laws,  as 
they  are  called^  did  not  exist,  and  that  of  1715, 
of  course,  operated  -upon  all  cases  within  it. 
That  state  passed  from  the  jurisdiction  of 
North  Carolina  in  1790,  but  its  first  territorial 
legislature  did  not  meet  until  1794.  By  a  pro- 
vision of  the  act  of  separatitm,  the  laws  of 
North  Carolina  became  tiie  laws  of  Tennessee, 
until  repealed  by  the  legislative  authority  of 
the  ceded  territory,  or,  it  is  presumed,  until 
they  expired  by  their  own  limitations.  Whether 
an  hiatus  occurred  in  these  suspending  laws,  at- 
the  interval  of  time,  is  immaterial  in  this  cause, 
since  the  junior  deed  did  not  come  into  exist- 
ence until  after  the  passage  of  the  act  of  1794. 
But  between  the  sessions  of  1800  and  1801, 
there  did  occur  a  chasm  in  these  suspending 
laws,  which  chasm,  the  defendant  in  error  eon- 
tended  in  argument,  put  an  end  to  the  interest 
claimed  under  the  prior  deed  altogether. 

It  is  obvious  that  this  argument  assumes  for 
its  basis  the  supposition  that  the  registration 
of  his  deed  in  Hawkins  county  was  valid  and 
effectual  to  this  purpose.  The  opinion  has  lieen 
expressed,  that  the  5th  section  of  the  act  of 
1788,  was  not  in  force  at  the  time  when  that 
registration  was  made.  And  the  court  now 
recurs  to  tne  subject,  only  to  avoid  the  imputa- 
tion of  having  admitted  the  conclusion  in  favor 
of  the  defendant  in  error,  had  the  *reg-  [*523 
'  istratioQ  in  Hawkins  county  been  made  while 
the  law  was  in  force.  We  give  no  opinion  on 
the  operation  of  the  act  of  1715,  on  titles  to 
those  lands  which  were  so  situated  that  it  was 
impossible  for  the  provisions  of  the  act  of  1715 
to  be  complied  with;  that  is,  those  lands  which 
lay  in  no  designated  county.  In  the  present 
instance,  the  land  in  controversy  was  not  in- 
cluded within  a  county  line,  until  the  year  1801. 
As  both  deeds  were  registered  in  the  proper 
county,  after  the  chasm  occurred,  they  are  both 
equally  affected  by  it;  and  it  has  no  bearing 
upon  their  interests,  as  made  out  under  the 
registration  where  the  land  lies. 

Another  point  made  in  argument  was,  that 
the  defendant  could  not  protect  himself  under 
the  title  to  Adair  without  connecting  himself 
with  it.  Upon  recurring  to  the  words  of  the 
duu^,  we  And  it  to  be,  that  the  plaintiff  below 
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had  the  better  title.  From  thU  an  inference 
undoubtedly  ariaea,  that  if  the  defendant  below 
bad  exhibited  a  better  title,  the  plaintiff  could 
not  recover,  even  though  the  defendant  did  not 
ahow  that  better  title  to  be  tranimitted  to 
Umaelf. 

Since  the  registration  in  the  county  where 
tbe  land  lies,  and  which  is  the  only  regutration 
deemed  valid  in  this  cause,  gave  the  prior  reg> 
istration  to  the  prior  deed,  and  thus  took  away 
•very  claim  to  precedence  from  the  deed  under 
which  the  plaintiff  below  made  title,  the  court 
must  be  adjudged  to  have  erred  in  its  charge 
upon  that  subject  On  the  implied  proposition, 
that  the  better  title  might  be  set  up  as  a  shield 
Aa4*J  against  the  plaintiff's  *recovery  in 
ejectment,  even  though  the  defendant  does  not 
ahow  that  better  title  la  himself,  we  will  limit 
ourselves  to  the  following  remarks: 

The  rule  of  law^-that  a  plaintiff  must  recover 
by  the  strength  of  his  own  title,  and  not  the 
weakness  of  his  adversary's,  must  be  limited 
and  explained  by  the  nature  of  each  case  as  it 
•rises.  Since  the  rule  ia  universal  that  a  plain- 
tiff in  ejectment  must  show  the  right  to  pes- 
■ession  to  be  in  himself  positively,  and  it  is  im- 
material as  to  bis  right  of  recovery,  whether  it 
be  out  of  the  tenant  or  not,  if  it  be  not  in  him- 
aelf,  it  follows  that  a  tenant  is  always  at  lib- 
erty to  prove  the  title  out  of  tlw  plaintiff,  al- 
though he  does  not  prove  it  to  exist  in  himself. 
Possible  dilficulties  m%y  be  suggested  as  to  the 
applicatidb  of  this  principle  to  mere  tort  fea»- 
ors  or  forcible  disseisors;  but  besides  that  such 
cases,  being  generally  provided  for  under  stat- 
utes of  forcible  entry,  must  be  of  rare  occur- 
rence, it  is  time  enough,  whcm  they  occur»  to 
eonsider  what  exceptions  they  present  to  the 
general  principle. 

The  last  point  proper  to  be  noticed,  is  that 
made  in  the  former  argument,  on  the  question 
of  revocation  of  the  power  of  attorney  under 
which  the  junior  deed  was  executed. 

This  was  supposed  to  be  virtually  revoked  by 
the  prior  conveyance  of  the  same  land,  exe- 
cuted by  Donaldson,  who  gave  the  power.  And 
this,  on  general  principles,  is  unquestionably 
correct.  Whatever  liabilities,  for  damages  or 
otherwise,  Donaldson  might  have  incurred  by 
Bot  revoking  the  power  by  due  notice,  it  is  un- 
5S5*j  questionable  *that  a  power  must  cease 
mnd  determine  when  there  is  nothing  left  for  it 
to  act  upon.  It  will  be  seen,  however,  that 
this  question  resolves  itself  into  the  principal 
ouestion  in  the  cause,  to  wit,  whether  the  first 
oeed  ever  was  a  subsisting  valid  conveyance. 
If  it  was  not,  then  the  ground  of  the  argu- 
ment fails,  for  the  estate  had  not,  in  effect, 
«Ter  passed  out  of  Donaldson;  and  if  it  was, 
then  Its  effect  is  complete,  without  recurring  to 
the  ground  of  revocation. 

Judgment  reversed. 


Jndnnent. — This  cause  came  on  to  be  heard, 
etc.  On  consideration  whereof,  this  court  is 
of  opinion,  that  the  said  Circuit  Court  erred  in 
instructing  the  jury  "that  the  lessor  of  the 
plaintiff  had  the  better  title  to  the  land  In  con- 
troversy." It  is  therefore  adjudged  and  or* 
dered  that  the  judgment  of  the  said  Circuit 
Court  in  this- case  be,  and  the  same  is  hereby 
Nversel  and  umnUed;  and  it  is  further  ordered 
«  Ii.  ed. 


that  said  cause  be  remanded  to  the  said  Circuit 
Court,  with  instructions  to  issue  «  venire  faeiaa 
de  novo.  ■  - 


[•PiEcHee.] 
8TSWAKT  T.  INGLE  et  aL 

ERROR  to  the  Circuit  Court  for  the  Distriet 
of  Columbia. 
At  a  former  day  of  this  term,  Mr.  Hay,  for 
the  plaintiff  in  error,  had  obtained  a  eerttwaii, 

upon  a  suggestion  of  diminution  in  the  record, 
directed  to  the  court  below,  and  returnable  im- 
mediate. The  clerk  of  the  Circuit  Court  ac- 
cordingly made  return  to  the  certiorari,  witn 
another  record.  Whereupon,  Mr.  Hay  moved 
for  a  new  certiorari,  upon  the  ground  that  the 
return  ought  to  have  been  made  by  the  judge 
of  the  court  below,  and  not  by  the  elerk. 

Mr.  Justice  Washington,  after  consultation 
with  the  judges,  stated,  that  according  to  the 
rules  and  practice  of  the  court,  a  return  made 
by  the  clerk  was  ft  mffideut  return. 

Motion  denied.  ' 


[•Jurisdietlan.]  '  I"51T 

PEYTON  ROBERTSON. 

In  repIeviD,  If  It  be  ot  goods  dlstraloed  for  rent, 
the  amount  for  wblcb  avowry  Is  made  Is  the  value 
of  the  matter  In  controversy ;  and  If  tbe  writ  be 
Issued  to  try  the  title  to  property,  tt  Is  In  tbe  oat* 
ure  of  detinue,  and  the  valne  of  the  article  replev- 
ied Is  the  value  ot  the  matter  In  controversy,  so 
as  to  give  JotlsdtetlMi  to  this  court  upon  a  writ  eC 
error. 

MR.  CHIEF  JUSTICE  MARSHALL  deliveied 
the  opinion  of  the  court: 
This  is  a  writ  of  error  to  a  judgment  in 
the  Circuit  Court  of  the  United  States  for  the 
county  of  Washington,  in  the  District  of  Col- 
umbia, rendered  for  the  sum  of  $591.  The 
writ  was  dismissed  in  the  early  part  of  the 
term,  for  want  of  jurisdiction,  the  judgment 
being  for  less  than  $1,000.  The  plaintiff  In 
error  now  moves  to  re-instate  the  cause,  alleg- 
ing that  the  damages  laid  in  tbe  declaration, 
not  the  amount  of  the  judgment,  is  the  n«tt«r 
in  controversy  between  the  parties. 

The  property  of  the  plaintiff  in  error  had 
been  seised  for  rent,  upon  which  she  sued  out 
a  writ  of  replevin,  and  laid  her  damages  in  the 
declaration  at  $1,000.  The  defendant  in  error 
acknowledged  the  taking  chaiged  in  the  declar- 
ation, and  justified  it  as  a  distress  for  the  sum 
of  $591,  due  for  rent  In  arrear.  The  judgment 
of  the  court  was  in  favor  of  the  avowant,  for 
the  amount  of  the  rent  claimed. 

'The  plaintiff  in  error  contends  that  [*53S 
her  suit  was  not  merely  for  restitution  of  the 
property  taken,  but  also  for  damages,  and  that, 
in  such  a  case,  the  value  of  the  matter  in  dis- 
pute is  the  sum  laid  in  the  declaratioa. 

Her  counsel  relied  on  the  case  of  Hulscamp 
V.  Teel,  2  Dallas,  358,  and  on  Cook  v.  Wood- 
row,  5  Cranch,  13,  to  show  that,  in  actions 
sounding  in  damages,  tlis  sum  laid  In  the  dee- 
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laration  Is  the  standard  of  value.  The  case  in 
Dallas  was  an  action  of  trespaaa,  and  that  in 
Cranch  an  action  of  trover.  We  think  this 
case  stands  on  different  principles  from  either 
of  those.  In  a  writ  of  replevin,  the  real  mat- 
ter in  controversy  is  the  sum  claimed  as  rent, 
or  the  property  replevied.  If  the  replevin  be, 
as  in  this  case,  of  property  distrained  for  rent, 
the  amount  for  which  avowry  is  made  ia  the 
real  matter  in  dispute.  The  damages  are  mere- 
ly aominal.  If  the  writ  be  issued  as  a  means 
of  trying  the  title  to  property,  it  is  in  the  nat- 
ure of  detinue,  and  the  vaXm  of  the  article  re* 
plevied  is  the  matter  in  dispute.  In  this  case, 
the  judgment  against  the  plaintiff  in  error  be- 
ing for  less  than  $1,000,  this  court  lias  no  ju- 
risdiction, and  the  motion  to  replace  the  cause 
on  the  docket  must  be  overruled, 
notion  denied. 


529*]       ['Practice.  Jorisdictloo.] 

Ex-parte  BUBB. 

Qunre,  As  to  the  authority  of  this  court  to  Inter- 
fere, by  maodamufl,  tn  the  case  of  the  removal  or 
suspeDBlOD  of  an  attorney  of  the  district  and  dr- 
coit  courts. 

Wbatever  may  be  the  aatborl^  of  this  court  In 
that  respect.  It  will  not  be  exercised  unless  where 
the  conduct  of  the  court  below  has  been  grossly 
Irregular  and  unjust. 

In  a  regular  complaint  asainst  an  attorney, 
charges  cannot  be  received  and  acted  on.  nnleas 
made  on  oatb.  But  be  may  blmsetf  waive  the  pre- 
ItnUnary  of  an  affldavlt,  and  the  court  may  pro- 
ceed, at  bis  Instance,  to  Investigate  the  cbarges, 
upon  testimony,  which  must  be  on  oath  and  regu- 
larly taken. 

MR.  EBIMETT  moved  for  a  rule  to  show 
cause  why  a  mandamus  should  not  issue 
to  the  Circuit  Court  for  the  District  of  Colum- 
lua,  commanding  that  court  to  restore  one  Burr, 
■a  attorney  of  that  courts  who  had  bean  sus- 
pended from  i^actiee  for  one  year,  by  order  of 
that  conrt.^ 

Hr.  Chief  Justice  Marshall  delivered  the 

opinion  of  the  court; 

This  is  a  motion  for  a  mandamus  to  the  Cir- 
cuit Court  for  the  District  of  Columbia,  to  re- 
store Mr.  Burr  to  his  place  of  attorney  at  the 
bar  of  that  court. 

It  is  a  vety  unusual  application,  on  which 
the  court  has  felt  considerable  doubts. 
530*]  *Oo  one  hand,  the  profession  of  an 
attorney  is  of  great  importance  to  an  individ- 
ual, and  the  prosperity  of  his  whole  life  may 
depend  on  its  exercise.  The  right  to  exercise 
it  ought  not  to  be  lightly  or  capriciously  taken 
from  him.  On  the  other,  it  is  extremely  de- 
sirable that  the  respectability  of  the  bar  shoidd 
be  maintained,  and  that  its  harmony  with  the 
bench  should  be  preserved.  For  these  objects, 
some  controlling  power,  some  discretion,  ought 
to  reside  in  the  court.  This  discretion  ought 
to  be  exercised  with  great  moderation  and  judg- 
ment; but  it  must  be  exercised;  and  no  other 
tribunal  can  decide,  in  a  case  of  removal  from 
the  bar,  with  the  same  means  of  information 
as  the  court  itself.  If  then  be  a  revising  tri- 


1.— Mr.  Emmett  cited  Tldd'a  Praet  S9 ;  1  Johns. 
Cas.  134,  181;  Bsc  Abr.  tit.  Blandamns. 
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bunal,  which  possesses  controlling  authority, 
that  tribunal  will  always  feel  the  delicacy  of 
interposing  its  authority,  and  would  do  so  only 
in  a  plain  case. 

.Some  doubts  are  felt  in  this  court  respectinf 
the  extent  of  its  authority  as  to  the  conduct  <a 
the  circuit  and  district  courts  towards  their  of- 
ficers;  but  without  deciding  on  this  question^ 
the  court  is  not  inclined  to  interpose,  unless  it 
were  in  a  case  where  the  conduct  of  the  Cir- 
cuit or  District  Court  was  irregular,  or  waa- 
fragrantly  improper. 

£a  the  case  at  par,  the  proceedings  were  sup- 
posed to  be  irregular,  because  Mr.  Burr  wa» 
put  to  answer  charges  not  made  on  oath. 

That  the  charges,  in  a  regular  complaint 
against  an  attorney,  ought  not  to  be  received 
and  acted  on,  unless  made  on  oath,  is  admitted. 
It  is  a  course  of  proceeding  which  is  recom- 
mended by  considerations,  *too  obvious  [*531 
to  require  that  they  should  be  lurged.  But  thia 
is  not  a  proceeding  of  that  description.  The- 
court  did  not  call  on  Mr.  Burr  to  answer  an  »»- 
cusation  in  the  nature  of  an  informatioD 
against  him.  The  inquiry  was  invited  by  him- 
self; tho  charges  were  made  at  his  instance} 
and  the  court-proceeded  on  them  at  his  request. 
Mr.  Burr  himself,  then,  dispensed  with  the  pre- 
liminary step  of  an  affidavit  to  the  charges 
which  were  to  constitute  the  subject  of  that 
inquiry.  He  waived  this  preliminary.  The  tes- 
timony on  which  the  court  proceeded  was  all  <»» 
oath,  and  obtained  in  a  manner  which 'is  not  ex- 
ceptionable. There  is,  then,  no  irregularity  in 
the  mode  of  proceed^g  which  would  justify 
the  interposition  of  this  court.  It  oould  only 
interpose,  on  the  ground  that  the  Circuit  Court 
had  clearly  exceeded  its  powers,  or  had  decided 
erroneously  on  the  testimony.  '  The  power  is 
one  which  ought  to  be  exercised  with  great 
caution,  but  which  is,  we  think,  incidental  to 
all  courts,  and  is  necessary  for  the  preserva- 
tion of  decorum,  and  for  the  respectability  of 
the  profession.  Upon  the  testimony,  this  oourt 
would  not  bo  willing  to  interpose  where  any 
doubt  existed.  It  is  the  less  inclined  to  inter- 
pose in  this  case,  because  the  complaint  is  not 
of  an  absolute  removal,  but  of  a  suspension, 
which  is  nearly  expired,  after  which,  Mr.  Burr 
may  be  restored  by  the  court  itself,  should  not 
very  serious  objections  exist  to  that  measun. 

Motion  denieo* 


["Cbanoery.  Jurisdiction.]  [*5ta 
SMITH  V.  MTTER. 


In  all  cases  of  concurrent  Jurisdiction,  the  court 
which  first  has  possession  of  the  subject,  must  de- 
termine It  conclusively. 

Altbougb  courts  of  equity  have  concurrent  Juris- 
diction with  courts  of  law.  In  all  matters  of  fraadr 
yet,  where  the  cause  has  siready  heen  tried  and  de- 
termined by  a  court  of  law,  a  court  of  equltr 


Note. — Equity  Jurisdiction  after  triat-at-law. — 
A  court  of  chancery  cannot,  on  a  creditor's  bUU 
correct  the  errors  of  a  court  of  law.  Suydam  t. 
Beals.  4  UcLean,  12. 

Where  a  case  was  properly  examinable  at  law* 
and  a  trial  at  law  has  been  bad,  and  no  excepttcok 

Wbeat.  •. 
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cuBOt  take  eqiDlunM  of  It,  onlen  Uiera  tbe 
uOHlon  of  Mnao  tgoltable  dreamBtance  to  glre 
Jurisdiction. 

In  nich  ■  e«ae,  aoine  detect  of  teatlmony,  or  oth- 
er dlubllltr,  wh(ch  «  court  of  law  cannot  remove, 
Bost  be  abowo*  aa  a  ground  lor  reaortlng  to  a  court 
of  ooaity* 


A^^AL  from  the  Obeidt  Court  of  Wast 
TdUMasee. 

This  cause  waa  argued  by  Ifir.  Saton  and 
Uir.  laaacki*  for  the  appeluuita,  and  by  Mr. 
White  and  Mr.  Spaten'  for  the  respondents. 

Mr.  Chief  Justice  Marshall  delivered  the 
opinicm  of  the  court: 

This  is  an  appeal  from  a  decree  of  the 
Gfcnit  Court  of  the  United  States  for  the  Dis- 
trict of  West  Tennessee,  dismissing  the  plain- 
tUTa  bm. 

The  bOl  states  that  the  plaintiff  had  made 
ftSS*]  several  'entries  for  small  tracts  of 
land  within  the  district,  for  which  he  bad  ob- 
tained patents.  That  tbe  defendant,  John 
Mlver,  claiming  title  to  the  same  land,  under 
an  older  grant,  obtained  by  Donaldson  and 
Tjmi,  had  brought  ejectments  against  him  for 
tiCe  several  tracts  of  land  he  claims,  and  has 
obtained  judgment  in  some  of  them.  That  he 
baa  attempted  to  bring  the  causes  before  this 
court  by  writ  of  error,  but  has  been  unable  to 
do  so,  because  no  one  of  his  tracts  is  worth 
two  thousand  dollars;  though  all  of  them, 
taken  together,  are  worth  a  larger  sum. 

The  bill  alleges  that  the  grant  to  Donaldson 
and  Tyirel  is  a  pretended  grant,  purporting  to 
be  issned  hy  the  state  of  North  Carolina,  In 
the  yaar  1796;  that  if  genuine,  it  doea  not 
eover  his  land,  because  it  calls  for  40,000  aeres 
only,  but  includes  70,000  within  its  boundaries; 
that  the  grant  is  not  founded  on  any  warrants, 
or,  if  upon  any,  on  those  previously  granted; 
and  the  numbers  of  tbe  warrants  have  been  in- 
serted in  the  plat  and  certificate  by  the 
grantees  since  the  grant  issued;  that  It  is 
probable  tbe  grant  never  did  issue,  but  waa 


1.— Th«  cited  1  Hsdd.  Cb.  180.  180;  Polk  v. 
Wendell.  S  Wheat.  Rep.  293,  803;  Cowp.  208;  1 
Burr.  460;  2  Str.  692:  wlochesterv.  Bvana,  Cooke's 
TcoD.  Bep.  420 :  Polk  ▼.  Wendell,  9  Cranch.  87 ; 
Barton  V.  Williams,  8  Wheat  Rep.  S29. 

3. — ^Tbsy  dtcd  4  Johns.  Bep.  610 :  B  Harn.  106, 
S06.  216. 


stolen  out  of  the  office  in  blank,  and  was  filled 
up  by  the  grantees,  of  all  which  the  said 
&river  had  notice,  before  he  received  his  con- 
veyance. That  M'lver  contends  sometimes, 
that  the  grant  issued  on  one  set  of  warrants, 
and  sometimes  on  another,  and  has  caused  it 
to  be  registered  in  Knox  county,  in  one  way^ 
and  in  Overton,  where  the  land  lies,  in  another;, 
and  to  avoid  detection,  has  torn  the  plat  and 
certiUcate  of  survey  from  the  grant.  And, 
finally,  *that  the  sUte  of  North  Caro-  [*ftS4 
Una  had  no  power  to  issue  tbe  grant. 

The  defendant  demurred  to  this  bill,  and  on 
argument,  the  demurrer  was  austained,  and  the 
bill  dismissed. 

The  first  question  made  in  the  cause,  Is  the 
jurisdiction  of  the  coort,  sitting  as  a  ooort  of 
chancery.  It  fa  contended,  on  tlie  part  of  th» 
resiK>ndent,  that  a  court  of  equity  can  exercise 
no  jurisdiction  in  the  case,  becbuse  tbe  plain- 
tiff has  full  and  adequate  remedy  at  law. 

The  several  allegations  of  the  bill  have  been 
reviewed;  and  it  is  contended  that  each  of 
them  is  examinable  at  law,  and  ought  to  be  de- 
cided in  precisely  tbe  same  manner  in  both 
courts.  If  the  surplus  quantity  of  land  con- 
tained in  the  patent,  avoids  the,  grant,  in 
whole  or  in  part,  in  a  court  of  equity,  its  effect 
would  be  the  same  in  a  court  of  law.  If  tha 
grant  be  void,  because  issued  without  war- 
rants, or  on  warrants  previously  satisfied,  it  is 
void  at  law.  So  with  respect  to  the  allegations 
that  it  was  stolen  out  of  the  land  office;  that 
the  plat  and  certificate  of  survey  have  been 
torn  off;  that  North  Carolina  bad  no  power  to 
issue  it;  and  so  with  respect  to  every  alle- 
gation in  the  bill.  Tbe  facts  alleged  are  all 
examinable  at  law,  and  a  court  of  law  is  as 
capable  of  deciding  on  them  as  a  court  oi 
equity.  In  such  a  case,  the  existence  of  some 
fact,  which  disables  the  partf  having  the  law 
in  his  favor,  from  bringing  his  case  fairly  and 
fully  before  a  court  of  law,  has  been  generally 
supposed  to  be  indispensable  to  the  jurisdic- 
tion of  a  flourt  of  equity.  Some  defect  of  testi- 
mony, some  disability,  *whieh  a  court  of  [*5S6 
law  cannot  remove,  is  usually  alleged  as  a 
motive  for  coming  into  a  court  of  equity. 
But,  in  the  caae  at  bar,  the  bill  allegss  noUi- 
ing  which  can  prevent  a  court  of  &w  from 
exercising  its  full  Judgment.    No  defect  of 


taken  to  the  ruline  of  tbe  eonrt,  chancerv  can  five 
BO  relief.    Hendrickion  v.  Hinktcv.  0  McLean.  211. 

Conrta  of  the  D.  S.  have  •qulij  Jnrlsdlction  to 
reaclod  a  contract  on  tbe  Rronod  of  fraud,  not- 
wltbsUndlng  one  of  the  parties  to  It  has  been  pro- 
eeeded  a«ainst  on  the  law  ilde  of  the  court,  and  a 
Jodcmcnt  lias  been  obtained  against  him  for  a 
part  of  the  money  agreed  to  be  paid  by  the  con- 
tract, when  tbe  irand  could  have  been  only  par- 
Ually  available  as  a  defense  to  the  action  at  uw. 
Proceedinn  on  the  Judnnent  nay  be  enjoined. 
Borce  v.  Qmndy.  8  Pet.  210. 

Concurrent  Jurisdiction  of  Tribunals. — Wliere 
two  tribunals  have  concurrent  Jurisdiction,  tbe  one 
which  first  obUlns  possession  of  tbe  subject  must 
adjudicate ;  and  neither  party  'can  be  forced  into 
another  Jurisdiction.  Shelby  v.  Bacon,  10  Bow. 
fiS:  Mallett  v.  Dexter,  1  Curt.  C  C.  178. 

Where  concurrent  Jurisdiction  may  be  ezerdsed 
br  the  federal  and  state  authorities,  the  court 
which  first  Ukcs  Jurisdiction  cannot  be  interfered 
with  by  another  court,  stats  or  fedenl.  Ex-parte 
Boblnson.  0  McLean,  8S6 ;  8.  C.  8  Ltv.  Law  llag. 
880 

When  the  district  courts  and  the  state  courts 
have  concurrent  Jurisdiction  In  rem.  the  rlfEht  to 
maintain  tha  Jurisdiction  atucbes  to  that  tribunal 
•  Xi.  ed. 


wblcb  first  exercises  It,  and  takes  possession  of  the 
thing  In  litigation.  Tbla  Is  indlBpensable  to  prevent 
a  dashing  of  Jurisdiction.  Tbe  Uobert  Fulton.  X 
Paine,  620. 

When  tbere  Is  concnrrent  Jurisdiction  of  a  feder^ 
al  and  state  court  to  take  cognltanee  of  the  offense 
of  coonterfeltlog.  the  Judgment  of  one  would  not 
be  pleadable  either  in  abatement  or  la  bar  of  an 
Indictment  by  the  other.  But,  by  the  rule  of  co- 
mity, the  one  first  acquiring  Jurisdiction  of  the  case 
will  not  be  Interfered  with  by  tbe  other  during;  tbe 
peodeocy  of  the  proceedings.  In  crlmloal  as  well  as 
In  dvU  actions.  Hence,  where  a  United  States 
marshal  took  a  prisoner,  arrested  for  a  crime,  from 
the  custody  of  a  state  officer,  for  the  same  offense, 
and  the  prisoner  pleaded  the  proceedings  In  the 
State  Court  In  abatement  of  the  Indictment,  the 
Federal  Court  sustained  the  Indictment,  but  re> 
manded  the  prisoner  to  the  state  authorities.  U. 
S.  v.  Wells,  11  Am.  U  Reg.  424. 

As  to  the  Jurisdiction  of  the  courts  of  the  Doited 
States  in  chancery  cases,  concurrent  with  the  law 

Jarlsdlctlon  of  those  courts.  See  Massle  v.  WsttiL 
■  Cranch,  148 ;  Hepbnm  v.  Dunlop,  1  Wheat.  178 : 
V,  8.  V.  Howland,  4  Wheat  ICS ;  Bank  of  U.  a  v. 
Planters*  Bk.  (tf  Georgia,  post,  804, 
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testlmonr  to  alleged;  no  discovery  la  required; 
no  appeal  is  made  to  tbe  conscience  of  the  de- 
fendant. Facts  are  alleged  which  have  pre- 
cisely the  same  operation  in  a  court  of  law 
4iB  in  a  court  of  equity;  and  the  bill  does  not 
■«ven  insinuate  that  they  cannot  be  proved  at 
law. 

The  argument  on  the  other  side  is,  that  the 
hih  charges  gross  fraud  on  those  under  whom 
the  defendant  claims,  and  cliarges  him  with 
knowledge  of  that  fraud;  and  that  eonrts  of 
equity  have  concurrent  jurisdiction  with  courts 
•oi  law,  in  all  matters  of  fraud. 

Admitting  this  proposition  to  be  true,  to  the 
full  extent  in  which  it  is  stated,  it  will  not, 
we  think,  aid  the  case.  In  all  cases  of  con- 
•current  jurisdiction,  the  court  which  first  has 
jkossessiun  of  the  subject  must  decide  it.  The 
questions  in  these  cases  have  all  been  decided  at 
laW|  and  the  party  can  liave  no  right  to  bring 
them  on  again  before  a  court  of  (ihaneery. 
Were  a  court  of  equity^  in  a  ease  of  eoneur- 
•Tent  jurisdiction,  to  try  a  cause,  already  tried 
■«t  law,  witlutut  the  addition  of  any  equitable 
dreamstance  to  give  jurisdiction,  it  would  act 
4IS  an  appellate  court,  to  affirm  or  reverse  a 
judgment  already  rendered,  on  the  same 
•circumstances,  by  a  competent  tribunal.  This 
is  not  the  province  of  a  court  of  chancery. 

The  appellant  has  relied  on  the  case  of  Win- 
536"]  Chester  "v.  Evans,  et  al.  (Cook's  Tenn. 
Uep.  420).  That  was  a  bill  in  the  Court  of 
-Chancery  of  Tennessee,  to  be  relieved  against 
-a  judgment  rendered  in  the  state  court  of 
Pennsylvania,  on  the  suggestion  that  it  was  a 
trial  by  surprise,  in  the  absence  of  the  party 
.and  of  bis  witnesses.  The  defendant  filed  a 
plea  in  bar,  denying  the  surprise  alleged  in  the 
bill,  and  averring  ibat  the  trial  was  a  full  and 
•a  fiiir  one,  and  that  the  judgment  was  rendered 
'On  all  the  testimony  belonging  to  the  cause. 
The  plaintiff  demurred;  and,  on  the  argument 
of  tho  demurrer,  the  court  said>  "taking  the 
matter  of  the  plea  to  be  true,  it  would  bar  an 
investigation  in  this  court.  If  the  complaln- 
■ant  chooses  to  deny  the  truth  of  this  plea,  he 
can  still  reply  to  it,  as  well  as  to  the 
.answer;  and  he  may  then  have  an  oppor- 
tunity of  showing  that  there  was  not  a  full 
«nd  fair  trial;  and  that  therefore  the  judgment 
-ought,  in  equity,  to  have  no  effect.  But  while 
ever  I  am  constrained  to  believe  that  there  was 
■a  full  and  fair  trial  in  a  court  of  law,  it  will 
be  an  objection  with  me;,  to  a  re-investigation 
in  a  court  of  equity." 

This  case  appears  to  the  court  to  decide  the 
very  principle  laid  down  in  the  proceeding  part 
H>f  this  opinion. 

Admitting  then,  the  concurrent  jurisdiction 
■of  the  oourts  of  equity  uid  law,  in  matters  of 
fraud,  we  think  the  cause  must  be  decided  by 
^e  tribunal  which  first  obtains  possession  of 
it,  and  that  each  court  must  respect  the  judg- 
ment or  decree  of  the  others  A  question  de- 
5ST*]  cided  at  law,  cannot  *be  reviewed  in  a 
•court  of  equity,  without  the  suggestion  of  some 
equitable  circumstances,  of  which  the  part; 
'could  not  avail  himself  at  law. 

Decree  afflnaed  with  costs. 
154 


[Practice.  Jurisdiction.] 
MOLLAN  et  al.  y.  TORRANCE. 


An  Indorsee  of  a  promissory  note,  who  resides  In 
a  different  state,  may  sue.  In  the  Circuit  Court,  bla 
Immediate  Indorser,  residing  in  the  state  in  which 
the  salt  Is  brought,  althoueh  that  indorser  be  a 
resident  of  the  same  state  with  the  maker  of  the 
note. 

But  where  the  suit  la  brought  against  a  remote 
indorser,  and  the  plaintiff.  In  nia  declaration,  trac- 
es bis  title  through  an  Intermediate  Indorser,  ha 
must  show  that  this  Intermediate  indorser  could 
have  sustained  bis  action  in  the  Circuit  Court 

A  plea  to  the  Jurisdiction  of  the  Circuit  Coart 
must  show  that  the  parties  were  cltlMus  of  the 
same  state  at  the  time  the  action  was  brought,  and 
not  merely  at  the  time  of  the  plea  pleaded.  The 
Jurisdiction  depends  upon  the  state  of  things  at  thu 
time  of  the  action  brought;  and  after  It  Is  once 
vested,  it  cannot  be  ousted  by  a  subseqaent  change 
of  residence  of  either  of  the  parties, 

^RROR  to  the  District  Coivt  of  Mtosissinti* 

Thto  cause  was  argued  by  Mr.  Jones*  for 
the  'plaintiff^  iand  by  Mr,  Rankin.'  for  [*SS8 
the  defendant. 


Mr.  Chief  Justice  MsTahaTI   delirered  tlw 

opinion  of  the  court: 

The  declaration  in  this  cause  contains  two 
counts.  The  first  is  against  the  defendant, 
Torrance,  as  indorser  of  a  promissory  note, 
made  by  Spencer  &  Dunn,  payable  to  Sylv^8ter 
Dunn,  and  indorsed  by  him  to  the  defendant, 
Torrance,  by  whom  it  was  indorsed  to  H.  J. 
Lowrie,  and  by  him  to  the  plaintiffs.  The 
other  count  is  for  money  had  and  received  by 
the  defendant  to  the  plaintiffs'  use. 

The  declaration  states  the  plaintiffs  to  be 
citizens  of  New  York,  and  the  defendant  to  be 
a  citizen  of  Mississippi,  but  is  silent  respecting 
the  citizenship  or  residence  of  Lowrie,  the  im- 
mediate indorser  of  Torrance,  through  whom 
the  plaintiffs  trace  their  title  to  the  money  for 
which  the  suit  is  instituted.  , 

The  case  of  Young  v.  Bryan  (6  Wheat.  Rep. 
146),  has  decided  that  an  indorsee  who  resides 
in  a  different  state,  may  sue  his  immediate 
indorser,  residing  in  the  state  in  which  the 
suit  is  brought,  although  that  indorser  be  a 
resident  of  the  same  state  with  the  maker  of 
the  note;  but  in  this  case  the  suit  is  brought 
against  a  remote  indorser,  and  the  plaintifib, 
in  their  declaration,  trace  their  title  through 
an  intermediate  indorser,  'without  ["SSV 
showing  that  this  intermediate  indorser  could 
have  sustained  his  action  against  the  defendant 
in  the  courts  of  the  United  States.  The  case 
of  Turner  v.  The  Bank  of  North  America  (4 
Dallas,  8),  has  decided  that  this  count  does 
not  give  the  court  jurisdiction.  But  the  count 
for  money  had  and  received  to  the  use  of  the 


1.  — K«  cited  Toana  v.  Bn«n,  0  Wheat.  Bep.  14ft ; 
Duean  v.  United  States.  8  Wheat  Bep.  180 ;  Chlttr 
Bills,  146,  870.  if 

2.  — He  cited  Turner  t.  Bank  of  N.  A..  4  DaU.  8 : 
Motttalet  V.  Murray,  4  Ctandi,  46. 


NOTB. — Diversity  of  cittseashlp  as  ground  of 
Jurisdiction,  see  notes  to  1  L  ed.  TJ.  S.  640,  2  L. 
ed.  U.  8.  48S ;  7  L.  ed.  U.  &  287  ;  86  L.  ed.  U.  8. 
579.  • 


Digiiized  by 


Google 


18U 


Jizy  EX  DEU.  Walklb  v.  Tubnex. 


£39 


^untiffB,  being  free  from  objection,  H  becomes 
■cceuary  to  look  farther  into  the  case. 

Th«  defendant  has  filed  a  plea  to  the  juris- 
dietkm  of  the  court,  in  whidi  he  utatM  that 
thi  pramises  laid  down  in  the  declaration  were 
■ade  to  H.  J.  Lowrle,  and  not  to  the  plain- 
tiSi,  and  th&t  the  said  H.  J.  Lowrie  and  the  de- 
fctt^nt  are  both  citizens  of  the  state  of  Mis- 
nuppi.  The  plaintiffs  demurred  to  this  plea, 
aad  the  defendant  joined  in  demurrer.  On 
argument,  the  demurrer  was  overruled,  the 
^ka  soatained,  and  judgment  rendered  for  the 
oefendant. 

Tbe  cue  la  now  before  the  oonrt  on  *  writ 
of  error. 

The  plaintiffs  contend  that  the  plea  is  defect- 
ife,  because  it  avers  that  the  said  H.  J.  Low- 
rie and  the  defendant  are  both  citizens  of  the 
state  of  Mississippi  at  tbe  time  of  the  plea 
pleaded,  not  that  they  were  citizens  of  the 
said  state  at  the  time  the  action  was  brought. 

It  is  quite  dear,  that  the  jurisdiction  of  the 
court  depends  upon  the  state  of  things  at  the 
tine  of  the  actimt  brought,  and  that  after  vest- 
ing, it  cannot  be  ousted  by  subsequent  events. 
Snee,  then,  one  of  the  counts  shows  jurisdic- 
tkn,  and  the  plea  does  not  contain  sufficient 
S40*]  matter  to  deny  'that  jurisdiction,  we 
tUnIc  that  jutigment  ought  not  to  have  been 
imdered  on  the  demurrer  in  favor  of  the  de- 
{aidant.  It  must  therefore  be  reversed,  and 
the  cause  remanded  to  the  court  for  the  dis- 
trict of  Uississippi,  where  the  parties  may 
aaend  their  plMding^,  which  are  very  de- 
fective. 

Judgment  reversed. 

Judgment. — ^Thls  cause  came  on  to  be  heard 
m  the  transcript  of  the  record  of  the  District 
Court  of  the  United  States  for  the  District  of 
Mississippi,  and  was  argued  by  counsel.  On 
eoBsideration  whereof,  this  court  is  of  opinion 
that  there  is  error  in  the  judgment  of  the  said 
District  Court,  in  overruling  the  demurrer  of 
tbe  plaintiffs  to  the  plea  of  the  defendant,  and 
ia  ^ving  judgment  for  the  defendant;  where- 
fore it  IS  oonaidered  by  this  court,  that  tbe 
■aid  judgment  be  reversed  and  annutted,  and 
it  is  hereby  reversed  and  annulled  accordingly; 
and  the  said  cause  is  remanded  to  the  said 
District  Court,  with  liberty  to  the  parties  to 
amend  their  pleadings,  and  that  further  pro- 
nsidiiigs  may  be  had  therein,  according  to  uw. 


DEN  ex  dem.  WALKER  v.  TUBNER. 

Bt  tbe  statute  of  limitations  of  Tennessee,  of 
179'  s  pouesslon  ot  seven  jears  Is  a  protection. 
«alT  wfa«n  bfld  under  a  Krant,  or  under  mesne  con- 
vtyaacM  wblcb  connect  It  wltb  a  grant. 


A  sheriff's  deed,  which  is  void  for  want  of  Jorls- 
diction  in  tbe  court  under  whose  Judgment  tbe  sale 
took  place,  la  not  such  a  conveyance  as  tbat  a  pos- 
sesaton  under  It  will  be  protected  b7  the  sUtuta  of 
llmltatlona 


MR.  JUSTICE  WASHINGtON  delivered  the 
opinion  of  the  court: 
This  was  an  ^ectment  brouf^t  !n  May,  1818, 
in  the  Circnit  Court  for  tbe  District  of  Tennes- 
see, by  ^e  plaintiff  in  error,  to  recover  posses- 
sion of  a  lot  of  ground  in  the  town  of  Nash- 
ville, distinguished  in  the  plan  of  the  town  as 
lot  No.  85.  Upon  the  trial  of  the  cause,  the 
plaintiff  gave  in  evidence  a' deed  for  the  lot  in 
controversy,  from  the  commissioners  of  the 
town  of  Nashville  to  the  lessor  of  the  plain- 
tiff, bearing  date  the  6th  of  August  1790,  and 
then  provM  the  defendant  to  be  in  possession 
of  the  same  at  the  time  the  suit  was  brought. 

The  defendant  then  gave  in  evidence  a  record 
of  the  County  Court  of  Davidson,  in  the  state 
of  Tennessee,  by  which  it  appears  that  upon 
the  complaint  of  Roger  B.  Sappington,  adminis- 
trator of  Uark  B.  Sappington,  deceased,  to  a 
justice  of  the  peace  for  the  said  county,  sup- 
ported by  his  oath,  that  George  Walker  (the 
lessor  of  *the  plaintiff)  was  justly  in-  [*64a 
debted  to  him,  as  administrator  aforesaid,  as 
appears  by  the  books  of  the  said  Hark,  to  the 
amount  of  $20.26,  and  that  the  said  Walker 
was  an  inhabitant  of  another  government,  so 
that  the  ordinary  process  of  law  could  not  be 
served  upon  him,  an  attachment,  bearing  date 
the  24th  of  April,  1804,  was  awarded  by  the 
magistrate  against  the  estate  of  the  said 
Walker,  which  the  officer  was,  by  the  said 
process,  directed  to.  secure,  so  as  to  be  liable  to 
further  proceedings  to  be  had  before  the  said 
justice,  or  some  other  justice  for  the  said 
county.  The  return  upon  the  attachment  wks, 
tbat  no  personal  property  was  to  be  found; 
and  on  the  26th  of  A^ril,  1804,  judgment  was 
rendered  by  the  magistrate  in  favor  of  the 
plaintiff  for  820.26  and  costs. 

These  proceedings  being  carried  into  the 
County  Court  of  Davidson,  the  cause  was  there 
docketed,  and  the  defendant  having  appeared 
by  attorney,  a  stay  of  six  mouths,  under  the 
law,  was  entered  on  the  docket.  At  the  ses- 
sions of  the  court,  in  October,  1804,  the  defend- 
ant entered  spei^ial  bail,  and  reprieved  the 
property  attached.  The  record  tlien  exhibits 
the  following  entry,  viz.:  "On  which  attach- 
ment the  said  administrator  obtained  judg- 
ment before  J.  A.  Parker,"  [who  issued  the  at- 
tachment,] "a  justice  of  the  peace,  on  the  '26th 
of  April,  1804 ;  which  proceedings  being 
brought  up  to  Davidson  County  Court,  April 
sessions,  1804,  and  a  stay  of  further  proceed- 
ings ordered  to  the  present  sessions  (October, 
1804),  at  which  sessions  bail  was  entered,  in 
order  to  *replev^  the  property  at-  [*S4S 
tached;  after  which,  and  during  the  same  ses- 
sions, the  said  Sappington  moved  the  court  for 
an  order  to  sell  the  property  attached,  where- 
upon the  court  directm  uie  clerk  to  issue 


NoTC — As  to  adverse  possession,  aad  wbat  deeds 
ate  nUklent  to  esUbllsb  title  or  color  ot  title  un- 
der wbtch  powMioD  will  be  protected  hf  tbe  stat- 
«te  of  llmiUtloos.  See  note  to  Bleard  v.  Williams. 
7  Wbnt  50. 

Sberlfsdeed. — In  an  action  of  ejectment,  brongbt 
*r  tbe  parrbsser  under  a  sherllTs  deed,  ag^nst  the 
cdL 


defendant  In  tbe  execution,  the  defendant  cannot 
question  tbe  title.  Tbe  sberlff  stands  In  tbe  situa- 
tion ot  tbe  attonuj  ot  tbe  party,  appointed  bv  law 
to  seltand  convey,  and  bli  deed  stands  on  tbe  same 
footing  wltb  tbe  deed  of  the  party  himself.  Coop- 
er's Leasee  v.  Oalbralth,  8  Wuh.  C.  C.  S46. 
Wbere  two  different  aad  irreconcilable  descrlp- 
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orders  of  sale  to  the  sheriff,  to  sell  the  proper- 
ty attached."  The  record  proceeds  to  state, 
that,  in  pursuance  of  this  judgment,  orders  of 
sale  issued,  returnable  to  the  January  sessions 
of  1805,  but  which  did  not  appear  to  have  beien 
returned. 

The  defendant  then  gave  in  evidence  a  deed, 
dated  the  22d  of  July,  1809,  from  the  sheriff  of 
Davidson  county  to  Roger  B.  Sappington,  for 
the  lot  in  quesuon,  purdutsed  by  him  at  pub- 
lie  auction,  under  process  of  the  court  of  said 
county;  for  nonjiayment  of  the  taxes  due  upon 
the  said  lot.  The  defendant  also  ^ve  in  evi- 
dence a  deed  from  the  said  Koger  B.  Sapping- 
ton to  Lemuel  P.  Turner,  deceased,  to  whom 
the  defendant  was  proved  to  be  heir  and 
devisee.  He  further  proved  that  shortly  after 
the  deed  by  the  sheriff  to  Roger  B.  Sapping- 
ton, he  (the  eraotee)  exercised  acts  of  owner- 
ship on  tite  lot  in  question,  by  cutting  trees, 
quarrying  stones,  etc.,  whidi  he  continued  to 
ao  until  he  sold  the  lot  to  Turner,  but  that  he 
never  resided  on  the  lot,  or  had  any  continued 
possession  thereof,  except  as  above  stated. 

The  next  evidence  given  by  the  defendant, 
was  a  deed,  dated  the  —  day  of  January,  1806, 
from  the  sheriff  of  Davidson  county  to  Roger 
B.  Sappington,  which,  after  reciting  alt  the 
procee^igs  before  mentioned,  Iwfore  the  mag- 
u^te  of  Davidson  county,  and  the  court  of 
that  eounty,  in  the  suit  of  Sappington  v. 
544*]  Walker,  the  writ  of  'vend.  expo,  to  sell 
the  said  lot,  issued  by  the  said  County  Court, 
and  the  purchase  of  the  same  by  the  said  Sap- 
pington, as  the  highest  bidder,  at  public 
auction,  conveys  the  said  lot  to  him. 

The  defenduit  then  proved,  that  in  the  year 

1811  or  1812,  Lemuel  P.  Turner  commenced 
building  a  stone  fence  on  this  lot,  which  he 
was  one  or  two  -years  engaged  in  completing; 
that  he  commenced  building  a  house  on  the  lot, 
which  he  incessantly  persevered  in  till  it  was 
finished,  after  which  he  removed  into  it,  in 

1812  or  1813. 

Upon  the  above  evidence,  set  forth  in  a  bill 
of  exceptions  to  the  opinion  of  the  court,  the 
charge  to  the  jury  was,  that  the  deed  from  the 
sheriff  of  Dandson  county  to  R.  B.  Sapping- 
ton, under  the  judgment  of  Sapptngton's  Ad- 
ministrator V.  Walker,  was  sufficient,  if  the 
jury  believed  the  facts  to  be  as  above  stated, 
to  vest  the  title  of  said  Walker  to  said  lot  in 
Sappington,  the  purchaser  at  the  execution 
sale;  that  the  tribunal  that  adjudicated,  and 
from  whom  the  execution  issued,  had  jurisdic- 
tion 'of  tlie  subject-matter,  uid  that  the 
parties,  too,  were  in  court;  that  the  deeds 
aforesaid  were  of  such  a  color  or  appearance 

tloaa  of  property  sold  bj  the  marshal,  InTOlvlng  the 
purchaser  In  mistake,  and  the  case  la  clearly  made 
out  and  without  contradiction,  the  court  will  set 
aside  the  conveyance.  McPheraon  v.  Foster,  4 
Wash.  C.  C.  45. 

A  third  peraon,  clalmlDK  land  sold  by  the  aberlff, 
cannot  make  himself  a  party  and  call  upon  the 
court  to  vacate  the  conveyance  by  the  officer.  The 
sale  can  In  no  manner  affect  his  title,  and  he  can- 
not be  Injured  b;  confirming  It.  Qlassel's  adm'rs  v. 
Wilson's  adm'z.  4  Wash.  C.  C-  S9. 

A  Bherlff'B  deed  cannot  be  given  In  evidence, 
witbout  producing  the  Judgment  and  execution 
under  which  the  sale  was  made :  without  them  the 
sheriff  has  no  authorltj  to  sell.  Den  v.  Wrl^t,  1 
Pet.  C.  C.  64. 

It  is  no  objection  to  the  valldllr  of  a  Jadldal  sale 
that  the  deed,  tgr  direction  of  the  purchaser,  was 
158 


of  title  as,  connected  with  seven  years'  peace- 
able and  continued  possessitm,  by  the  person*- 
claiming  under  them,  and  the  grant  to  Walker^ 

would  protect  the  possession  under  the  stat- 
ute of  limitations.  The  fact  as  to  poasessiom 
was  left  to  the  jury.  Ttie  judge  fiu'ther  stated,, 
that  a  party,  to  be  protected  by  the  statute^ 
must  have  an  adverse  continued  possession  o£ 
the  land  in  dispute,  either  by  actually  resid- 
ing on  it,  or  by  'having  it  enclosed  [*545> 
with  a  stone  fence,  and  that  a  possession, 
such  enclosing  or  fenc^  would  be  suflSciiuit^ 
without  an  actual  reaidence  on  the  land. 

This  charge  presents,  for  the  consideration'  ot 
the  court,  the  following  questions: 

1.  Whether  the  deed  from  the  sheriff  of  Da- 
vidson county  to  Sappington,  did  vest  in  the- 
latter  a  title  to  the  land  in  question. 

2.  Whether,  under-  the  circumstances  stated 
in  the  bill  of  eacceptioss,  the  possession  of  the 
defendant  was  protected  by  the  statute  o£ 
limitations  of  the  state  of  Tennessee, 

3.  Whether  the  court  below  was  right  in  thtt- 
statement  made  to  the  jury,  as  to  what  consti- 
tutes a  possession  to  M  protected  by  the  act. 
of  limitations. 

1.  Whether  the  sheriff's  deed  conveyed  to* 
Sappington  a  title  to  the  land  in  controversy, 
depends  upon  the  question,  whether  the  sale- 
was  made  under  the  judgment  of  a  tribunal 
having  jurisdiction  of  the  cause  in  which  it 
was  rendered.  The  judgment  was  rendered  by 
a  justice  of  the  peace,  upon  an  attachment  is- 
sued by  him  against  a  non-resident,  and  re- 
turnable before  himself ;  and  the  order  for  sell- 
ing the  property  attached,  was  made  by  the- 
County  Gaurt.  It  does  not,  however,  appear  hy 
the  return  made  upon  the  attachment,  that  the 
lot  in  dispute,  or  any  other  property  of  Walk- 
er, was  attached:  nor  does  it  even  appear,, 
otherwise  than  by  a  recital  in  the  deed  fromi 
the  sheriff  to  Sappington,  that  any  process  is- 
sued from  the  County  Court,  which  authorizect 
the  sheriff  to  sell  this  lot.  Evidence  was  givetv 
by  "the  clerk,  that  an  execution  issued,  [*546- 
corresponding  with  the  order  of  the  court,  but 
that  the  execution  could  not  be  found.  If  the- 
execution  corresponded  with  the  order  of  the- 
court,  then  it  authorized  the  sale  of  the  prop- 
erty attached;  and  as  the  return  of  the  consta- 
ble does  not  state  that  any  property  was  at- 
tached, it  is  difficult  to  perceive  by  what  au- 
thority the  lot  in  dispute  was  sold  to  Sap- 
pington. As  to  the  recital  in  the  deed  from  the- 
sheriff  to  Sappington,  that  the  writ  of  ven- 
ditioni exponas,  under  which  the  sale  was. 
made,  authorized  the  sale  of  this  lot,  it  is  in- 
admissible as  evidence  of  that  fact  against 

made  to  a  third  person.  Toorhles  v.  Bk.  of  U.  S., 
10  ret.  449. 

A  sale  made  by  virtue  of  a  void  Judgment,' wllk 
confer  no  title  upon  the  purchaser.  Shciion  v. 
Tiffin.  8  How.  163. 

A  sale  made  by  a  trustee  under  a  decree  of  the- 
court,  will  not  pass  the  title  of  liind  In  the  actual 
adverse  possession  of  a  third  persoD  at  the  time  of 
the  decree.   Carrol]  v.  Dawson,  5  Cranch,  C.  C.  514. 

Where  a  court  of  equity,  having  full  jurisdiction 
as  to  both  persons  and  property,  decrees  that  a 
master  of  the  court  sell  and  convey  real  estate,  a 
sale  and  conveyance  In  conformity  to  such  decree- 
Is  as  effectual  to  convey  tbe  title  as  the  deed  of  a 
sheriBT,  made  pursuant  to  execution  on  a  Judgment 
at  law.  The  defendant  whose  property  Is  sola  neeck 
not  Join  In  the  deed.   Miller  v.  Bberry.  2  Wall.  237. 
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the  plaintiff,  wlio  was  neltlieT  a  putj  nor  I 
^vy  to  the  deed. 

Bat  pmssing  by  this  objection  to  the  validity 
of  the  sale,  &e  court  will  inquire  whether  the 
«ame  was  sanctioned  by  the  judgment  of  a  tri- 
bunal having  competent  jurisdiction  of  the  case 
in  which  it  was  rendered.  It  is,  in  the  first 
place,  by  no  means  to  be  admitted,  that  at  the 
time  these  proceedings  were  instituted,  a 
Jtutice  of  the  peace  WM  authorized,  hy  the 
Taws  of  Tennessee,  to  issue  an  attachment 
a^inat  the  estate  of  a  non-resident  debtor,  re- 
turnable before  himself,  and  determinable  by 
him.  By  the  19th,  20th,  and  21st  sections  of 
the  act  of  1794,  a  justice  of  the  peace  is  em- 
powered to  issue  an  attachment  against  the 
estate  of  a  debtor  who  has  removed,  or  is  re- 
moving himself  privately  out  of  the  county, 
<Hr  who  so  absconds  and  conceals  himself  that 
the  ordinary  process  of  law  cannot  be  served 
upon  him;  and  also,  against  the  estate  of  a 
noD-reaident;  but  in  all  these  cases,  the  at- 
S47*]  tachment  is  to  be  returned  *to  the 
court  where  the  suit  is  cognisable,  and  is  to  be 
there  adjudicated.  This  attachment  may  be 
levied  on  the  lands,  goods  and  chattels  of  the 
debtor.  By  the  56th  section  of  this  act,  the 
macistrate  is  authorized,  in  cases  where  by  the 
•aid  aet  he  has  jurisdiction*  to  issne  an  at- 
tachment against  the  estate  of  an  absconding 
or  absent  debtor;  and  the  proceedings  thereon, 
before  him,  are  to  be  in  a  summary  way,  as  on 
a  warrant.  The  court  does  not  understand  that 
this  section  extends  to  persons  who  are  citizens 
and  residents  without  the  limits  of  Tennessee. 
It  may  well  be  doubted,  then,  whether  the  pro- 
ceeding before  Uie  justice  were  not,  on  this 
ground,  coram  ooo  judioe.  But  without  giving 
a  poeitive  decision  upon  that  point,  the  court 
is  of  the  opinion  tliat  the  justice  had  not  juris- 
diction  of  the  subject-matter,  upon  whiut  his 
judgment  was  rendered.  By  the  62d  section 
of  the  above  act,  jurisdiction  is  given,  to  any 
justice  of  the  peace,  in  cases  of  debts  and  de- 
mands amounting  to  twenty  dollars  and  under, 
where  the  balance  is  due  on  any  specialty,  note 
or  agreement,  for  money  or  specific  articles,  or 
for  goods,  wares  and  meridiandiie,  sold  and  de- 
livered, m  work  and  labor  done;  in  which  cases 
he  is  empowered  to  render  judgment,  and  to 
award  execution  against  the  goods  and  chat- 
tels, or  the  body  of  the  debtor.  It  is  admitted 
by  the  counsel  that  a  subsequent  law  raised 
the  jurisdiction  of  the  justice  beyond  the  sum 
for  which  this  judgment  was  rendered.  By  the 
act  of  1786,  whiui  we  understand  is  still  in 
force  in  Tennessee,  it  is  provided,  that  when 
548*]  an  'execution  is  m  the  hands  of  a 
constable,  in  consequence  of  a  judKment  of  a 
justice  of  the  peace,  and  there  shall  be  no 
personal  property  whereon  to  levy  it,  in  such 
ease  he  shall  levy  it  on  the  real  estate  of  the 
defendant,  and  make  return  thereof  to  the  next 
County  Court,  that  the  court  may  order  the 
sheriff  to  sell  the  said  real  estate,  or  enough 
thereof,  according  to  law.  Whether  it  was 
voder  this  act  titat  the  proceedings  before  the 
mag^trate  found  their  way  into  the  County 
Oowt,  it  is  impossible  for  this  court  to  decide. 
It  does  not  seem  to  us  that  the  case  is  one 
which  was  provided  for  by  thst  act,  since  it 
does  not  appear  that  any  execution  was  issued 
«  L.  ad. 


by  the  magistrate,  upon  his  own  judgment;  or 
if  any  did  issue,  that  it  was  levied  on  the  real 
estate  of  the  debtor,  and  returned  to  the 
County  Court.  Be  all  this  as  it  may,  the 
ground  of  the  jurisdiction  of  the  magistrate 
does  not  appear  upon  the  face  of  the  proceed- 
ings before  him ;  without  which,  the  court  must 
consider  them  as  coram  non  judice.  The  cases 
of  which  he  had  cognizance  are  particularly 
enumerated  in  the  5 2d  section,  before  recited; 
and  it  appears,  by  the  r«»>rd  given  in  evidence, 
that  the  demand  sworn  to  by  Sappington  was 
lor  $20.25,  as  appeared  by  the  books  of  his 
intestate.  But  this  was  not  the  assertion  of  a 
cause  of  action,  for  "a  balance  due  on  any 
specialty,  note  or  agreement,  for  money  or 
specific  articles,  or  for  goods,  wares  and 
merchandise  sold  and  delivered,  or  for  work 
and  labor  done."  It  mi^t  have'  been  for  rent 
due,  for  money  advanced,  money  received  -to 
the  use  of  the  plaintiff,  and  even  for  money 
claimed  *by  the  plaintiff  as  dne  ex  [*54* 
debito,  and  cliarged  in  the  books  of  the  in- 
testate. It  b  obvious  that  the  magistrate  had 
no  authority  to  take  cognizance  of  these  cases, 
and  of  others,  which  might  be  stated;  and 
since  his  jurisdiction  was  strictly  special  and 
limited,  it  is  essential  to  the  validity  of  his 
judgment,  and  of  the  proeee^ngs  under  it,  that 
the  record  should  show  that  he  acted  upon  a 
case  which  the  law  submitted  to  liis  jurisdie* 
tion.  The  order  of  the  County  Oonrt,  for  the 
sale  of  the  defendant's  land,  Ikaving  been 
founded  upon  this  judgment,  is  exposed  to  the 
same  objection  which  applies  to  the  judgment 
itself.  U  the  judgment  was  void,  an  execution, 
or  order  of  sale,  founded  upon  it,  was  equally 
so.  Tliis  court  must  therefore  dMide,  that  the 
deed  from  the  sheriff  to  Sappington,  under 
wh«m  the  defendant  olaims,  was  utterly  void, 
having  been  made  without  any  legal  auuiority. 

2.  The  next  question  is,  whether,  under  the 
circumstances  stated  in  the  bill  of  exceptions, 
the  possession  of  the  defendant  was  protected 
by  tae  statute  of  limitations  of  the  state  uf 
Tennessee.  This  statute,  which  passed  in  the 
year  1797,  enacts,  "tliat  in  all  cases  wherever 
any  person  or  persons  shall  have  had  seven 
years^  peaceable  possession  of  any  land,  by 
virtue  of  a  grant,  or  deed  of  conveyance,  found- 
ed upon  a  grant,  and  no  legal  claim  by  suit  in 
law  be  set  up  to  said  land,  within  the  above 
said  term,  that  then,  and  in  that  case,  the 
person,  etc.,  etc.,  holding  possession  as  afore- 
said, shall  be  entitled  to  hold  possession,  in 
preference  to  all  other  claimants,  of  such 
quantity  of  land  as  shall  be  speeUed  in  hia, 
her,  or  their  said  grant,  *or  deed  of  eon-  [*5S0 
veyance,  founded  on  a  grant  as  aforesaid.*' 

In  the  case  of  Fatton's  Lessee  v.  Easton  (1 
Wheat.  Rep.  476),  a  construction  of  the  above 
act  was  given  by  this  court,  in  which  it  was 
decided  that  a  possession  of  seven  years  is  a 
bar  only  when  it  is  held  under  a  grant,  or 
under  a  deed  founded  on  a  grant;  and  that  as 
Uie  defendant,  in  that  ease,  riiowed  no  title 
under  the  trustees  «f  the  town  of  Naidtrtlle, 
nor  under  any  other  grant,  his  seven  yean' 
possession  was  insufficient  to  protect  his  title, 
or  to  bar  that  of  the  plaintiff,  under  a  convey- 
ance from  the  trustees. 

That  was  a  stnmger  ease  for  the  defendant 
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than  the-  present;  for  in  that  the  defendant 
gave  in  evidence  a  deed,  for  a  valuable  con- 
sideration, from  Josiah  Love  to  William  T. 
IiCwiB,  at  a  time  when  the  posBession  of  the 
land  in  controversy  was  vacant.  That  Lewis, 
immediately  after  the  conveyance,  toolc  posses- 
sion of  the  land,  made  valuable  improvements 
thereon,  and  continued  to  nosseMea  for  about 
seventeen  years,  when  he  sold  and  conveyed  the 
same  to  the  defendant,  who  took  and  continued 
the  possession  imtil  tlu  ejectment  was  brought. 
Here,  then,  was  an  entry  upon  laud  in  the 
actual  possession  of  no  person,  under  a  bona 
tide  deed,  and  a  long-continued  possession  under 
.tliat  title,  which  could  not  avail  the  defendant, 
because  he  could  not  trace  a  connected  title  up 
to  a  grant  In  the  present  case  it  appears, 
from  the  defendant's  own  showing,  that  Sap- 

fington,  under  whom  he  claims,  had  no  title. 
f  the  defendant  claims  under  a  grant,  or 
551*]  under  mesne  eonveyances,  *which  con< 
nect  him  with  a  grant,  be  gains  a  preference, 
by  seven  years'  possession,  over  all  other 
claimants,  however  superior  their  title  may  be 
to  his,  independent  of  such  possession.  But 
this  possession  is  ol  no  value  to  him,  unless  he 
can  show  such  a  title  as  is  above  described. 
The  ease  of  Harris  and  Holmss  v.  Bledsoe's 
Lessee,  decided  by  the  Supreme  Court  of  Er- 
rors and  Appeals  of  the  stste  of  Tennessee,  in 
January,  1821,  of  which  a  manuscript  report 
was  handed  to  the  court,  seems  in  principle  to 
be  undistinguishable  from  the  present,  except 
that  in  that  the  defendant  connected  himself 
with  a  grant,  if  the  state  of  the  case,  which 
to  very  imperfectly  set  forth,  in  the  opinion  of 
one  of  the  judges,  is  rightly  understood  by  this 
court.  But  the  infirmity  of  the  defendant's 
title  lay  in  one  of  the  linlcs  of  the  chain,  which 
was  that  of  a  deed  from  executors  who  had  no 
power  to  sell  and  convey  by  the  law,  nor  was 
it  given  by  the  will  of  the  testator.  £ven  a 
deed  of  confirmation,  which  was  executed  with 
a  view  to  cure  this  defect  in  the  title,  was  un- 
availing, "because,"  to  use  the  language  of  one 
of  the  judges,  "the  act  to  be  confirmed  was 
void."  In  the  case  before  the  court,  the  defect 
in  the  defendant's  chain  of  title  is  the  want  of 
authority  in  the  sheriff  to  convey  to  Sapping- 
ton,  which  rendered  his  deed  absolutely  void. 

The  court  is  therefore  of  opinion,  that  the 
court  below  erred  in  stating  to  the  jury  that 
the  deed  to  Sappington,  under  the  judgment  of 
Sappington's  Administrator  t.  Walker,  was 
sufficient  to  vest  the  title  of  Walker  In  Sap- 
562*]  pington;  *and  that  the  deeds  referred 
to  were  of  such  a  color  or  appearance  of  title 
as,  connected  with  seven  years'  peaceable  and 
continued  possession,  by  the  persons  claiming 
under  them,  and  the  grant  to  Walker,  would 
protect  the  possessor  under  the  statute  of  limi- 
tations. It  is  deemed  unnecessary  to  notice 
the  third  point,  because,  if  the  charge  requires 
of  a  defendant  more  than  the  law  does,  to  en- 
title him  to  the  benefit  of  the  seven  years' 
possession,  it  is  so  far  favorable  to  the  plain- 
tiff in  error.  It  certainly  does  not  require  of 
him  less,  Keither  does  the  court  notice  the 
sheriff's  deed  to  Sappington  for  the  lot  in 
controversy,  purchased  by  him  at  public 
auction,  under  process  of  the  County  Court, 
for  non-payment  of  taxes,  as  that  subject  was 
168 


not  noticed  by  the  judge.  In  his  charge  to  the 
jury,  and  it  can,  therefco'e,  present  no  ques- 
tion for  the  consideration  of  uiis  court. 
Judgment  reversed,  and  a  venire  faeiai  de 

novo  awarded. 

Judgment. — ^This  cause  came  on  to  be  heard, 
etc.  Cm  Mmsideration  whereof,  this  court  li  ot 
opinion  that  the  said  Circuit  Court  erred  in 
stating  to  the  jury  that  the  deed  to  K.  B. 
Sappington,  under  the  judgment  of  said  M.  B. 
Sappington's  administrator  against  said  Walk- 
er, was  sufficient  to  vest  the  title  of  said 
Walker  in  said  Sappington,  and  that  the  deeds 
referred  to  were  of  sudi  a  color  or  appearance 
of  title  as,  connected  with  seven  years*  peace- 
able and  continued  possession,  by  the  person 
claiming  under  them,  and  the  grant  "to  [*66S 
said  Walker,  would  protect  the  possession 
under  the  statute  of  limitations.  It  is  there- 
fore ordered  and  adjudged  that  the  judgment 
of  the  said  Circuit  Court  in  this  case  be,  and 
the  same  hereby  is  reversed  and  annulled. 


[Practice.] 
CATLETT  V.  BRODIE. 

Under  tlie  Jodlclarr  act  of  1780,  cb.  20,  a  22,  the 
Becuritr  to  be  taken  from  (be  plaintiff  In  error, 
by  the  Judge  slKnliiB  a  citatloa  on  a  writ  of  error, 
must  be  sulBclent  to  secure  the  whole  amount  of 
tbe  JadRment,  and  Is  not  to  be  confined  to  oucIl 
damages  as  the  appellate  court  mar  adjudge  for 
the  delar. 

MR  JUSTICE  STORY  deUvend  tin  opinion 
of  the  court: 
A  motion  has  been  made  to  dismiss  this,  and. 
several  other  suits,  unless  the  plaintiff  in  error 
shall  give  new  bonds  for  the  prosecution  of  the- 
writ,  within  a  limited  period,  to  be  fixed  by 
the  court,  upon  the  ground  that  the  writs  of 
error  have  been  allowed  by  the  judges  of  thu- 
Circuit  Court  for  the  District  of  Columbia^ 
upon  bonds  being  given  in  small  sums  to  n*- 
spond  the  damages  and  costs,  the  debts  se- 
cured by  the  judgments  being  very  much  larger- 
The  judiciary  act  of  1789,  ch.  20,  s.  22,  re- 
quires every  judge  or  justice,  signing  a  cita- 
tion on  *a  writ  of  error,  to  take  gcmd  [*554 
and  sufficient  security  that  the  plaintiff  izi' 
error  "shall  prosecute  his  writ  to  effect,  and 
answer  all  damages  and  costs,  if  he  falls  to 
make  bis  plea  good."  A  writ  of  error  lodged 
in  the  clerV's  office,  within  ten  <iays  after  the' 
rendition  of  judgment,  operates  as  a  super- 
sedeas of  execution;  and  the  question  ansea^ 
whether,  in  cases  where  it  operates  as  a  super- 
sedeas, the  security  taken  by  the  judge  or 
justice  ought  not  to  be  sufficient  to  secure  the 
whole  amount  of  the  judgment. 

It  has  beoi  supposed  at  the  argument,  that 
the  act  meant  only  to  provide  lor  such  dam- 
ages and  costs  as  the  court  should  adjudge  for- 
the  delay.  But  our  opinion  is,  that  this  u  not 
the  true  interpretation  of  the  language.  The- 
word  "damages"  is  here  used,  not  as  descrip- 
tive of  the  nature  of  the  claim  upon  which  the* 
original  judgment  is  founded,  but  as  descrip- 
tive of  the  indemnity  which  the  defendant  ia- 

Wheat.  »». 
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Mtitled  to.  If  tlie  judgmeDt  ii  affirmed.  What- 
tmr  loaacB  be  may  Bttatain  hj  the  judgment's 
not  being  tatiafied  and  paid,  after  the  affirm- 
ance, these  are  the  damages  which  he  has  sus- 
tained, and  for  which  the  bond  ouj^t  to  give 
good  and  sufficient  security.  Upon  any  suit 
brought  on  such  bond,  it  follows,  of  course, 
that  tlte  oUiffDia  are  at  liberty  to  show  that 
■o  dainagia  have  bem  lustained,  or  partial 
damages  only;  and  for  such  amoopt  only  is  the 
obligee  entitled  to  judgment. 

In  the  present  ease,  and  in  the  other  cases 
which  are  in  the  same  predicament,  the  court 
SSft*]  directs  'that  these  suits  stand  dis- 
niased,  unless  the  plaintiff  in  error  shall  give 
good  and  sufficient  security  to  an  amount  to 
aeenre  the  whole  judgments,  on  which  the  writs 
are  brought,  within  thirty  days  from  the  riaing 
of  this  court,  such  security  to  be  talcen  and 
^^roved  by  any  judge  or  jusUce  by  whom  a 
writ  of  error  or  dtation  may  be  allowed. 


Order^It  Is  ordered  by  the  oonrt,  on  mo- 
tion of  Mr.  Key,  of  counsel  for  the  defendant 
in  error,  that  this  cause  do  stand  dismissed, 
VBleae  the  plaintiff  in  error  shall,  within  thirty 
daya  from  the  rising  of  this  court,  give  a  bond, 
with  good  and  sufficient  security,  in  due  form 
of  law,  to  prosecute  his  writ  ^th  effect,  and 
to  answer  all  damages  and  costs,  if  he  fail  to 
make  his  plea  good;  the  amount  of  such  se- 
curity to  be  sufficient  to  secure  the  whole  judg- 
ment, in  case  the  same  shall  be  affirmed,  and 
be  not  otherwise  discharged;  such  security  to 
be  taken  and  approved  by  any  judge  or  justice 
who  is  anthorized  to  alloT?  a  writ  of  error  and 
ettathw  on  tiie  said  jndgujuit.  i 


BS«*]  ['Extinguishment.] 

BAITS  T.  PETEBS  A  8TEBBIN& 


A  eovniant.  under  seal,  to  come  to  a  settlement 
wttbin  a  limited  tlm«,  and  to  pay  the  balance 
waicb  mUilit  be  found  due.  Is  merely  collateral, 
ud  cmonot  be  pleaded  aa  an  oxtlnmilshmeot  of  a 
simple  contract  debt,  the  period  within  which  tbo 
setuemeot  was  to  be  madie  having  elapsed  before 
tbe  eomneneement  of  the  suit,  and  the  plea  not 
averrioK  that  any  such  settlement  bad  been  made. 


^RROR  to  tiie  District  Court  of  J^ItI^tiw, 

This  was  an  action  of  assumpsit,  commenced 
in  the  court  below,  in  February,  1821,  by 
Baits,  the  plaintiff  in  error,  against  Peters  a 
Stebbins,  the  defendants  in  error,  in  which  the 
plaintiff  declared  against  tbe  defendants,  upon 
an  agreement  to  account  with  liim  for  good* 
delivered  b^  him  to  the  defendants,  for  sale 
on  commission,  and  also  for  money  had  and 
received,  and  upon  an  in  simul  oomputassent. 
The  defendants  pleaded  the  following  pleas: 
(Ist)  The  general  issue.  (2d)  Payment.  (3d) 
An  agreement,  under  seal,  made  at  New  York, 
on  the  16th  of  July,  1820,  and  long  after  the 
said  promises  and  undertaking,  between  the 
plaintiff  and  one  of.  the  defenunts,  by  which 
the  plaintiff  covenanted  not  to  sue  the  defend* 
ants  within  six  months,  and  to  send  on  an. 
agent,  within  the  same  term  of  time,  to  settle 
the  accounts  with  the  defendants,  at  Blakely,' 
in  Alabama;  and  the  defendants  covenanted 
to  come  to  a  settlement  *with  the  said  [*SS7 
agent,  and  to  pay  the  balance  which  should  be 
found  to  be  due.  To  this  last  plea  there  waa 
a  demurrer,  and,  ju^ment  being  rendered 
thereon,  by  the  court  Eelow;  for  the  defend- 
ants, the  cause  was  brought  by  writ  of  error 
to  this  court. 

The  cause  was  argued  by  Mr.  Wheaton  for 
the  plaintiff  in  error,  no  counsel  appearing  for 
the  defendants  in  error.  He  argued  that  the 
a^eement  thus  pleaded  in  b^,  as  an  ex- 
tini^uishment,  was  not  a  sufficient  bar  to  the 
action,  but  was  merely  a  collateral  undertaking, 
which  did  not  octinguish  the  original  de- 
mand.* 


iSr.  Chid  Jnstiee  Msmhall  dettvered  the 

opinion  of  the  court; 

That  the  third  plea  was  bad.  The  agree- 
ment stated  in  that  plea,  although  under  seal, 
did  not  operate  as  an  extinguishment  of  the 
simple  contract  debt.  The  agreement  was  but 
a  collateral  undertaking,  to  come  to  a  settle- 
ment within  a  limited  period,  which  had  elapsed 
before  the  commencement  of  the  suit,  and  to 
pay  the  balance  found  due  upon  such  settle- 
ment. There  waa  no  averment  in  the  plea  that 
any  such  settlement  had  been  had,  under  that 
agreement,  and,  consequently,  the  covenant  to 
pay  the  balance  did  hot  appear  to  have  at- 
tached upon  the  demand. 


1. — Tbe  Bank  of  Columbia  v.  Patterson.  T 
Crancb,  290.  808 :  Day  v.  Leal,  14  Jobns.  Bep.  404. 


NoCB. — ^Gztlnpilabment.-If  a  settlement  of  an 
SMount  Is  the  consideration  of  a  release,  and  the 
settlement  Is  saccessfally  Impeached,  the  release 
haa  no  operation  In  eqalty.  Kelaey  v.  Bobby,  16 
Pet.  209. 

Acqoittances  given  br  some  of  tbe  ctatuls  one 
troat.  with  oat  fnll  knowledge  Of  the  fraud  which 
hMM  been  practiced,  do  not  mr  tbem.  Uldiould  v. 
Glrad,  4  How.  B03. 

Tbe  offlelal  bond  slven  by  a  receiver  of  public 
■woeys  does  not  extlngulab  the  simple  contract 
debt  artslna  from  a  balance  of  account  due  from 
htm  to  tbe  United  States :  If  such  bond  Is  not  given 
for  tbe  balance  due.  It  Is  a  collateral  securl^  for 
ttte  faltbful  performance  of  the  offlelal  duties  of  the 
oScer ;  and  an  action  may  be  brought  for  tbe  re- 
coren  of  the  balance  on  the  account,  and  an  action 
at  debt  on  tbe  oOcIal  bond  to  recover  tbe  penalty 
fton  tbe  secnrltles.    Walton  v.  D.  S.,  post.  601. 

A  bond  given  to  secure  tbe  duties  payable  on  tbe 
tasportatloa  <rf  goode,  is  not  an-  extmgalsbment  et 
«  It.  ed. 


tbe  debt,  but  merely  security  for  the  payment.  IT. 
8.  V.  Lyman,  1  Mas.  482. 

In  general,  a  higher  security,  taken  from  tbe 
debtor  himself,  eztlagulshes  the  ork;lnal  contract; 
this  proceeds  upon  a  presumption  of  law,  that  it  Is 
taken  In  satisfaction  of  the  original  debt,  for  tt  It 
appear  otherwise  on  tbe  face  of  the  security,  it 
will  not  operate  as  an  extingnlsbment.  It  Is  a 
mere  questloD  of  Intention.  Ibid. 

A  higher  security  taken  from  a  third  person  will 
not  be  presumed  to  be  taken  In  satlatactlon,  unlea^t 
It  is  averred  and  proved  to  be  tbe  agreement  of  the 
pai-tlea  so  to  consider  it.  Ibid. 

An  executory  agree mrat,  without  consideration, 
to  receive  a  less  sum  from  the  debtor,  tn  lieu  of  a 
larger  debt,  does  not  extinguish,  nor  Is  It  a  satis- 
faction of  tbe  original  debt.  Latapee  v.  Pecboller, 
2  Wash.  C.  C.  180. 

B.&J.,  partners  In  trade,  having  Imported  goods. 
B.  executed  a  bond  for  the  duties  In  nls  separate 
name,  and  the  firm  thai  became  insolvent.  Held. 
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»68*]  [•Local  Law.] 

SEBREE  et  al.,  Plaintiffs  in  Error, 

V. 

DORR,  Defendant  in  Error. 

In  a  declaration  upon  a  promiuorr  note,  the 
omlBSloD  ot  the  place  where  It  Is  parable  Is  fatal. 

SecoDdar;  evidence  of  the  conteots  of  written 
InstramentB  Iti  not  admissible,  when  the  orlglnaU 
Are  within  the  control  or  cuBtodr  of  the  part;. 

Tbia  rale  of  evidence  is  not  dispensed  with  by  the 
local  statutes  of  Kentucky,  whlcn  provide  that  no 
person  shall  he  permitted  to  deny  his  signature,  as 
maker  or  assiguor  of  a  note.  In  a  suit  against  him, 
unless  be  will  make  an  affidavit  denylne  the  execu- 
tion or  asslfcnment.  These  statutes  do  not  dis- 
pense with  proof  of  the  existence  of  tbe  Instru- 
ment, or  of  t&e  right  of  the  party  to  hold  It  h;  aa- 
filsnment 

THIS  cause  was  argued  by  Mr.  Bibb*  for  the 
plaintiffs  in  error,  and  by  Mr.  Wickliffe^ 
for  the  defendant  in  error. 

Ifr.  Justice  Story  delivered  the  opinioB  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
Kentucky.  The  action  was  brought  by  Dorr, 
659"]  as  ^assignee,  against  Sebree  and  John- 
flon,  as  assignors,  upon  two  notes,  under  seal, 
made  to  them  by  the  Lexington  Manufacturing 
Company.  The  declaration,  instead  of  distinct 
counts  upon  each  note,  combines,  in  an  inartifi- 
cial manner,  both  notes  in  a  single  count.  It 
states,  that  "the  Lexington  Manufacturing 
Company,  by  their  corporate  seal,  and  signed 
ty  John  T.  Mason,  Jun.,  their  president,  did, 
on  the  12th  day  of  March,  1818,  at,  etc.,  ex- 
ticute  and  cause  to  be  made,  their  note  or  writ- 
ing obligatory,  by  which  they  did  oblige  them- 
selves to  pay  to  John  T.  Mason  and  James 
Johnson,  twdve  months  after  the  date  of  the 
said  writing,  $10,065.88;  and  on  the  same  day, 
and  at  the  same  place,  did  execute  their  other 
writing  obligatory,  in  like  manner,  by  which 
they  bound  and  obliged  themselves  to  pay  to 
the  said  James  Johnson  and  John  T.  Mason 
the  further  sum  of  $311.31;"  omitting  to  state 
•when  the  last  note  was  payable.  It  tiien  pro- 
ceeds to  allege  the  indorsements  of  the  notn  to 
the  plaintiff,  the  presentment  of  the  same  to 
the  Lexington  Manufacturing  Company  for 
payment,  the  refusal,  and  protest  for  non-pay- 


1.  — Tie  cited  nardln.  Bcp.  223  ;  3  'Marsh.  Keo. 
Rep.  W.i  :  1  Marsh.  I'US  ;  2  Marsh.  25G.  522,  6J0. 
(114;  1  ('rftiiih.  lid!):  Print.  Dec.  iri2;  1  Bltih.  239, 
542.  590  ;  2  Hibh.  ;J4  :  a  Bibb.  6,  227  ;  4  Bibb.  286, 
627,  290,  424.  ^.'C  ;  7  Johns.  Rep.  174:  4  Jobns. 
Rep.  1;  Calne»,  112;  2  UmM.  Bep.  438;  6 
Crnnch.  :i22 :  1  Saund.  32.  '  • 

2,  ~Who  cited  1  uarsb.  Kra.  Hep.  585,  641 :  2 
Mnrsii.  2.-.ti:  r,  Cranch,  185;  2  Bibb.  85;  1  PhUllpa 
on  Evid.  2Sfi. 


NoTB. — As  to  the  admission  of  secondary  eri- 

•dence,  see  note  to  5  L.  ed.  U.  8.  414. 


that  althouglh  both  were  originally  bound  for  the 
duties,  ret  the  bond  given  by  one  extinguished  this 
obllsation,  and  made  It  hii  separate  debt.  D.  S.  v. 
Astley,  8  Wash.  C.  C.  508. 

Where  two  or  more  persons  are  liable  for  a  slm' 
pie  contract  debt,  a  Judgment  obtained  against  one 
Is  an  extlQsnlsbment  of  the  claim  upon  the  others. 
In  tlie  same  manner  as  a  bond,  given  by  one  of  two 
persons  liable  on  a  aloRle  contract,  to  an  ntlogulth- 
ment  of  the  original  debt  Wllllngs  v.  Consequa,  1 
Pet.  C.  C.  301. 

A  release  to  one  of  two  Joint  obligors  extinguish- 
es tbe  obligation,  and  equity  wlU  not  relieve  lo 
160 
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ment,  and  fhe  commencement  and  proseeuUon 
of  suits  to  final  judgment  and  execution, 
against  the  company,  for  the  amount  of  the 
notes,  in  the  General  Court  of  Kentucky;  the 
return  upon  the  execution,  that  no  property 
could  be  found,  and  due  notice  to  the  defend- 
ants. It  further  avers,  that  the  General  Court 
had  jurisdiction  of  the  suits,  and  that,  in  con- 
sideration of  the  premises,  the  defendants  be- 
came indebted  and  promised  to  pay  the  amoimt 
to  the  ^plaintiff.-  There  were  also  [*560 
counts  for  goods  sold,  and  for  money  had  and 
received.  The  cause  came  on  for  trial  upon  tbe 
general  issue;  and  the  only  evidence  produced 
by  the  plaintiff  to  support  his  action,  was  the 
records  of  the  foregoms  suits,  which  also  con- 
tained copies  of  the  original  notes,  and  of  the 
protests  by  the  notary.  The  defendants  then 
prayed  the  court  to  instruct  the  jury,  (1)  that 
the  plaintiff  had  not  made  out  a  good  cause  of 
action;  (2)  that  the  records  and  proceedings 
aforesaid  were  not  evidence  against  the  defend- 
ants, because  it  did  not  appear  that  the  Gen- 
eral Court  had  cognizance  of  the  anbject-mat- 
ter;  (3)  that  the  records  were  not  sufficient 
evidence  of  diligence  on  the  part  of  the  |diUa- 
tiff,  nor  of  the  insolvency  of  the  makers,  nor  of 
the  assignment  by  the  defendants.  Tbe  court 
overruled  the  motion,  and  instructed  the  jury 
tbat  the  records  entitled  the  plaintiff  to  a  ver- 
dict against  the  defendants;  and  to  these  pro- 
ceedings on  the  part  of  the  court  the  defendants 
filed  their  bill  of  exceptions,  and  have  thus 
brought  the  same  points  for  consideration  be- 
fore this  court. 

By  the  local  law  of  Kentucky,  instruments  of 
this  nature  are  assignable;  and  if  due  and  rea- 
sonable diligence  is  used  by  the  assignee,  to 
procure  payment  from  the  maker,  oy  the 
speedy  commencement  and  prosecution  of  a 
suit  against  him,  and  satisfaction  cannot  be  ob- 
tained upon  the  judgment  and  execution  in  such 
suit,  the  assignor  is  responsible  for  the  amount. 
But  without  such  suit,  no  action  lies  against 
the  assignor.  It  is  also  provided  by  the  stat- 
utes of  Kentucky,  and  the  substance  *of  [*591 
these  statutes  has  been  incorporated  into  the 
rules  of  the  Circuit  Court,  that  no  person 
shall  be  permitted  to  deny  his  signature,  as 
maker  or  as  assignor,  in  a  suit  against  him, 
founded  on  Instnunents  ftf  this  nature,  unless 
he  will  make  an  affidavit  denying  the  execution 
or  awgnment. 

These  explanations  are  necessary,  to  enable 
us  more  accurately  to  imderatand  the  nature 
and  bearing  of  the  objections  relied  on  at  the 
bar,  to  reverse  the  present  judgment. 

The  first  objection  that  occurs,  upon  the  ex- 
amination of  this  cause,  is,  that  the  note  for 
$311.31  is  not  stated  in  the  declaration  to  be 
payable  at  any  particular  time ;  and  if  thia  be 

such  a  case,  although  It  Is  obvious  that  such  ex- 
tinguishment was  not  Intended  by  the  parties.  Ibid. 
The  separste  bond  of  one  of  several  Jomt  Im- 

Sorters.  for  tbe  amount  of  daties  'upon  merchan- 
Ise  received,  does  not  operate  as  an  extingalah- 
ment  of  tbe  liability  of  the  other  Importers,  wheth- 
er partners  or  Joint  owners.  (This  u  contra  to  D. 
S.  V.  Astley  cited  above.)  Meredith  v.  U.  sl.  IS 
Pet.  486. 

The  sivtng  of  a  second  bond,  with  additional 
surety.  If  not  an  extinguishment  of  tbe  prior  one. 
Is  collateral  to  It ;  so  that  Judgment  on  ue  second 
bond,  without  satisfaction,  does  not  preclude  salt 
on  the  prior  bond.   n.  8.  v.  Hoyt.  1  Blatcht.  820. 

WtaMt.  9. 
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•ot  m  robsUntial  infirmity  In  the  count,  the 
•cooclusion  of  law  is  that  the  note  was  due 
preseotly,  or  on  demand.  Now,  the  record  of 
the  suit,  which  ts  offered  to  show  due  diligence 
in  oideaToring  to  recover  this  note  from  the 
Baker,  is  not  founded  on  a  note  payable  on  de- 
Band,  but  on  a  note  payable  twelve  months 
After  the  date;  so  that  there  is  a  material  van* 
mam  between  the  note  declared  on  in  this  suit, 
-and  the  note  which  was  declared  on  in  the  rec- 
■wd  offered  in  evidence.  If  we  admit  the  copy 
-of  the  note  in  the  same  record  to  be  evidence,  a 
I'artbcr  difficulty  is  presented;  for  on  its  facit, 
the  note  purports  that,  "twelve  months  after 
date,  the  president,  directors  and  company  of 
the  Lexington  Manufacturing  Company  promise 
to  psy  to  James  Johnson  and  John  T.  Masou, 
■Jnn_  or  their  order,  $311.31,  negotiable  and 
jMtyable  at  the  office  of  discount  and  deposit  of 
&«S*]  the  Bank  of  the  United  States,  *at  Lex- 
)ngt<m,  without  defalcation,  for  value  received." 
The  variance  of  this  note  from  that  described 
in  the  present  declaration,  is  very  striking.  It 
is  payable  to  the  defendants,  or  order,  in  twelve 
BKintfas  after  date,  and  at  the  bank  of  discount 
■and  deposit  of  the  United  States,  in  Lexington. 
These  are  all  material  parts  of  the  note,  and 
the^  arc  all  omitted  in  the  declaration.  The 
variance,  then,  in  this  view  also  would  be  fatal. 
And  it  may  be  added,  that  in  the  suit  in  the 
■OcDcral  Court,  the  declaration  also  omits  to 
stats  that  the  note  was  payable  to  order,  and 
.at  the  Bank  of  the  United  States;  so  that,  in 
fact,  the  note  is  materially  different  from  the 
•dedaratim,  in  both  suits.  In  regard,  too,  to 
that  part  of  the  present  declaration,  which  de- 
4enbes  the  note  for  $10,066.88,  there  is  a  total 
•OBiission  to  state  that  it  was  "negotiable  and 
payable  at  the  office  of  discount  and  deposit  of 
the  Baak  of  the  United  States,  without  defal- 
«ati<m,  for  valiie  received,"  as  in  the  copy  pro- 
dneed  In  the  record  it  purports  to  be;  and  the 
«amc  omission  occurs  in  the  declaration  in  the 
anit  in  the  General  Court.  Nothing  is  better 
established,  both  upon  principle  and  authority, 
than  that  if  the  place  where  a  note  is  payable 
is  omitted  in  the  declaration,  it  is  fatal;  for 
the  evidenee  produced  d<fes  not  support  the 
-declaratioD.  There  is  a  variance  in  the  essence 
<i  the  instrument,  aa  declared  on,  and  as 
proved.  Uptm  these  grounds,  then,  it  is  mani- 
fest that  tne  record  produced  in  evidence  did 
aot  aopport  the  plaintiff's  action. 

There  is  another  objection,  which  is  equally 
4eeisiTe  of  the  case.  It  is,  that  there  was  no 
6«S*]  production  "of  the  original  notes,  nor 
any  excuse  offered  to  account  for  the  nompro- 
doction  of  them,  at  the  trial.  It  is  a  general 
rule  of  the  law  of  eviduiee,  that  secondary  evi- 
■denee  of  the  contents  of  written  instmmenta  is 
jMt  admissible,  when  the  originals  are  within 
■the  ctmtrol  or  custody  of  the  party.  Here  no 
proof  was  offered  to  show  that  the  original 
-notes  were  impounded,  or  that  they  were  not 
-within  the  possession  of  the  party,  or  within 
the  reach  of  the  process  of  the  court.  Without 
anefa  proof,  the  principles  of  the  common  law 
repudiate  ^e  introduction  of  copies;  and  copies 
irtn  all  that  the  record,  in  the  most  favorable 
■•new  for  the  plaintiff,  presented  to  the  court. 
But  it  is  said  that  the  statutes  of  Kentucky, 
Already  referred  to,  dispense  with  the  proof  of 
the  execution  of  Inatrumentt  of  this  nature  by 
«  Ifa  ed. 


the  maker,  and  also  of  assignments  by  the  as- 
signor, unless  the  party  will,  on  oath,  deny  the 
Bignature  and  the  assignment;  and  that  the 
omy  object  of  producing  the  originals,  is  to  es- 
tablish these  facts.  The  argument,  therefore, 
is,  that  these  statutable  provisions  amount  to  a 
dispensation  with  the  general  rules  of  evidence 
as  to  the  production  of  the  original  notes.  But 
to  us  it  appears  that  the  statutes  of  Kentucky 
ought  to  have  no  Buch  interpretation.  The  ob- 
ject of  the  legislature  manifestly  was,  to  dis- 
pense with  the  formal  proof  of  instruments, 
where  the  party  would  not  deny  on  oath  the 
fact  of  their  execution.  It  was  thought  incon- 
venient to  suffer  parties  to  take  advantage  of 
unexpected  objections,  and  multiply  delays  by 
general  denials,  which  might  often  spring  up 
by  surprise  'at  the  trial,  and  thus  load  ["564 
the  cause  with  heavy  and  unnecessary  expenses. 
But  it  would  be  most  dangerous  tc  allow  that, 
because  the  proof  of  the  execution  of  an  instru- 
ment was  dispensed  with,  therefore,  no  proof  of 
its  existence,  or  of  the  right  of  the  party  to 
hold  it  by  assignment,  was  to  be  required. 
Tlie  production  of  the  originals  might  still  be 
justly  required,  to  ascertain  its  conformity 
with  the  declaration,  to  ascertain  whether  it 
remained  in  its  genuine  state,  to  verify  the 
title  by  assignment  in  the  plaintiff,  to  trace 
any  payments  which  might  have  been  made 
and  indorsed,  and  to  secure  the  party  from  a 
recovery  by  a  bona  fide  holder  under  a  subse- 
quent assignment.  These  are  important  ob* 
jecla,  and  which  no  wise  legislature  would  lose 
sight  of;  and  it  Is  too  much  to  expect  any 
court  of  justice  to  infer,  upon  so  slight  a  foou- 
dation,  the  abolition  of  those  salutary  rules  of 
evidMice  which  constitute  the  great  security  of 
the  property  and  rights  of  the  citizens. 

\V»  are  therefore  of  opinion  that  the  rec- 
ords, however  admissible  for  the  purpose  of 
showijig  due  and  reasonable  diligence  by  suit, 
were  not  legal  evidence  of  the  assignment  of 
the  notes,  so  as  to  dl^ense  with  the  production 
of  the  originals. 

It  is  unnecessary  to  go  into  the  question  as 
to  the  jurisdiction  of  the  General  Court  over 
the  suit  against  the  Lexington  Manufactur- 
ing Company,  and  what  would  be  the  legal  ef- 
fects growing  out  of  the  defect  of  such  juris- 
diction. These,  as  well  aa  some  other  minor 
points,  may  be  passed  over,  'since  the  [*59S 
cause  may  be  disposed  of  without  entering  up- 
on the  discussion  of  them. 

It  is  the  opinion  of  the  court,  that  the  Cir- 
cuit Court  erred  in  instructine  the  j\irj  that 
the  records  aforesaid  entitled  the  plaintiff  to  a 
verdict;  and  the  judgment  mpst  therefore  be 
reversed,  and  a  venire  facias  de  novo  be  awarded. 

Judgment  accordingly. 


[Lex  Loct] 
KERR,  Appellant, 
....  V. 
THE  DEVTSEES  of  A.  MOON,  Respondents. 

The  disposition  of  real  property,  by  deed  or  will. 
Is  subject  to  the  laws  of  the  country  wtawe  tt  ts  alt* 

uated. 


Nom — Title  and  transfer  of  real  property  by 
will  and  devise  covemed  by  laws  of  state  or  coun- 
try where  situated,  see  notes  to  0  L.  ed.  U.  S.  335 ; 
pd^290.  867,  088  ;  2  LJt.A.(N.8.)  415. 
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Where  the  flevlsor  was  entitled  to  warrant*  for 
land  In  the  Vlreinla  military  district  in  the  state 
of  Ohio,  under  toe  taws  and  ordinances  of  Virginia, 
OD  account  of  his  mlittatr  services,  and  made  a  will 
In  Kentucky,  devising  the  lands,  which  waa  duly 
proved  and  rejclstered  according  to  the  law.^  of  that 
state.  Held,  that  although  too  title  to  the  land 
was  mereljr  equitable,  and  that  not  to  any  specific 
tract  of  land.  It  could  not  pass,  unless  by  a  will 
proved  and  registered  aecordrng  to  the  laws  of  Ohio. 

Even  admlttinfc  It  to  have  Seen  personal  proper- 
ty, a  person  claiming  under  a  will  proved  In  one 
state,  cannot  intermeddle  with,  or  sue  for,  the  ef- 
fects of  a  testator  tn  another  state,  unless  the  will 
be  proved  fn  the  latter  state,  or  it  Is  permitted  by 
some  law  of  that  state. 

Letters  teatamcnrary  give  to  an  executor  no  au- 
thority to  sue  for  the  personal  estate  of  bis  testa- 
tor, out  of  the  jurisdiction  of  the  state  by  which 
th^  were  granted. 

Under  the  statntA  of  Ohio,  which  permita  wills 
606«]  made  in  other  states  'concerning  property  in 
that  state,  to  be  proved  and  recorded  In  the  court 
of  the  county  where  the  property  ties.  It  must  ap- 
pear that  the  requisitions  of  the  itatnte  have  beui 
pursned.  in  order  to  give  the  will  the  same  nlldltj 
and  effact  as  If  made  within  the  state: 

j^PFEAL  from  the  (Sreiiit  Court  of  Ohio. 

This  cause  was  argued  by  Mr.  Scott  for  the 
appellant,  and  by  Mr.  Brush  for  the  respond- 
enta. 

Mr,  Justice  Washington  delivered  the  opin- 
ion of  the  court: 

The  respondents  filed  their  bill  in  the  Circuit 
Court  for  the  District  of  Ohio,  in  which  it  is 
■tated»  that  .^dielaua  Moon  was,  in  his  life- 
time, entitled  to  warrants  for  4,000  acres  of 
land  in  the  Virginia  military  district,  between 
the  Scioto  and  Little  Miami  rivers,  in  the  state 
of  Ohio,  under  the  ordinances  and  laws  of  Vir- 
ginia, on  account  of  his  services  as  a  captain  in 
the  Virginia  line  on  continental  establishment, 
during  the  war  of  the  revolution.  That,  being 
80  entitled,  he,  on  the  8th  of  May,  1796,  in  the 
county  of  Fayette,  in  Kentucky,  where  he  re- 
sided, duly  made  and  published  Us  last  will 
and  testament,  which,  after  his  decease,  in  the 
same  year,  was  proved  and  admitted  to  record 
In  the  court  of  that  county;  an  authenticated 
copy  whereof,  with  the  probate  annexed,  is 
made  an  exhibit,  and  referred  to  aa  part  of  the 
bill.  That  by  this  will,  the  testator  devised 
the  aforesaid  land  to  the  complainants,  his 
widow  and  children.  The  bill  then  sets  forth, 
that  on  the  2d  of  January,  1809,  four  war- 
667*]  rants,  for  1,000  acres  "each,  were 
granted  to  Robert  Price,  assignee  of  Josiah  P. 
Moon,  and  George  C.  Friend  and  Martha,  bis 
wife,  formerly  Martha  Moon,  who  are  de- 
scribed in  the  assignment  as  the  only  children 
and  representatives  of  Archibald  Moon,  de- 
ceased; which  warrants  were,  some  time  in  the 
same  or  the  succeeding  year,  assiraied  by  Price 
to  the  defendant,  Kerr,  who,  in  March,  1810, 
made  fifteen  entries  or  locations  thereon, 
amounting  in  the  whole  to  3,723  acres,  leaving 
277  acres  unlocated.  That,  some  time  in  the 
winter  of  1811,  the  complainants  gave  notice  to 
Kerr  of  their  claim  to  the  said  warrants  and 
land,  and  of  their  intenti<m  to  prosecute  the 
same,  personally,  in  writing,  and  oy  a  publica- 
tion in  a  newspaper  printed  in  Chihcotlw.  That 
ArehelauB  and  Archibald  Moon  were  the  same 
name  and  person,  and  that  Josiah  P.  Moon  and 
Martha  Friend  were  hia  children  by  his  first 
wife,  and  were  disinherited  by  the  aforesaid 
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Wilt.  That  the  defendant  had  notice  that  the 
asaignment  to  Price  was  fraudulent.  The  bill 
prays  a  discoveij  of  the  matters  ao  alleged,  and 
a  decree  that  the  defendant,  Kerr,  assign  the 
evidences  of  title  to  the  said  lands  to  the  com- 
plainants, and  for  general  relief. 

The  answer  admits  that  the  defendant  pur- 
chased from  Robert  Price,  in  September,  180SI, 
four  several  land  warrants,  for  1,000  acres  each, 
for  which  he  paid  and  secured  to  be  paid  to 
said  Price  the  sum  of  $2,663.  That  the  war- 
rants issued  for  the  military  services  of  Archi- 
bald Moon,  and  that  they  were  assigned  to  the 
defendant  at  the  time  of  his  purchase.  That  in 
March,  1810,  and  at  different  times  thereafter, 
the  defendant  *made  various  entries  of  [*56S 
land  on  the  aaid  warrants,  in  the  Virginia  mili- 
tary  district,  believing  his  title  to  said  war- 
rants to  be  unquestionable;  and  that  the  lands 
so  located  are  owned  either  by  the  said  defend- 
ant, or  by  those  to  whom  he  bad  sold  them. 
The  defendant  denies  the  notice  charged  in  the 
bill,  except  that,  in  the  winter  of  1811,  he  saw 
the  publication  in  which  the  claim  of  the  com- 
plainants was  asserted,  before  which  time  he 
had  sold  a  great  part  of  the  lands  to  different 
persons  for  a  valuable  consideration,  the  prin- 
cipal part  of  which  he  had  received,  and  that 
some  of  the  purchasers  have  made  valuable 
improvements  on  the  lands.  He  denies  ajl 
knowledge  of  the  will,  or  that  the  complain- 
ants are  the  heirs  or  deviaeea  of  said  Moon. 

To  this  answer  a  general  replication  was  pnt 
in,  and  a  number  of  depositions  were  taken 
and  appear  in  the  record.  The  material  facts 
which  they  establish  are,  the  execution  of 
Moon's  will;  the  proof  of  it,  and  its  admission 
to  record  in  the  County  Court  of  Fayette,  in 
Kentucky;  the  destruction  by  fire  of  the  eVenc's 
office  of  that  county  in  1802  or  1803,  with  most 
of  its  records ;  and  that  an  attested  copy  of  the 
above  will  waa  procured  and  admitted  to  record 
in  the  said  County  Court,  in  conformity  with 
a  special  act  of  the  state  of  Kentucky,  for  sup- 
plying the  evidence  of  deeds,  wills,  and  other 
records  of  the  said  ofllce,  which  had  been  con- 
sumed. That  the  testetor  was  sometime* 
called  Archelaus,  and  at  other  times  ArcMtwld; 
and  that  he  had  four  children  by  his  first  wife^ 
of  whom  Josiah  P.  and  Martha  wei« 
*two,  and  six  children  by  his  last  wife,  [*S6» 
who,  with  his  widow,  are  the  plaintiffs  in  this- 

BUit. 

After  a  reference  to  the  master,  and  the  com- 
ing in  of  his  report,  a  final  decree  was  made 
thereon,  that  the  defendant,  Kerr,  assign  to  the 
complainants  all  the  warrants,  entries,  and  sur- 
veys procured  under  the  warrants  granted  t» 
Price,  and  by  him  assi^ed  to  the  defendant; 
that  Kerr  was  to  be  paid  by  the  complainants, 
for  his  trouble  and  expense  in  locating  and 
surveying  the  said  lands,  at  the  rate  of  £12  10. 
per  1,000  acres;  and  also,  the  sum  of  $487.48, 
which  he  had  paid  for  taxes  on  the  said  lands, 
with  interest  thereon.  From  this  decree  an  ap- 
peal was  taken  to  this  court. 

The  objection  principally  relied  upon  by  the 
appellant's  counsel  ia,  that  no  sstaie  in  the 
lands  in  eontroversy  passed  bjr  the  will  of 
Archelaus  Moon  to  the  respondents,  heeattse 
the  same  was  not  proved  and  recorded  in  uy 
court  of  the  state  of  Ohio,  where  the  lands  lie,. 
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hi  omfcrmity  with  the  existing  laws  of  that 
itate.  By  an  ordinance  of  Congress,  for  the 
govenunent  of  the  territory  north-west  of  the 
river  Ohio,  passed  on  tlw  ISth  of  July,  1787,  it 
is  declared,  that,  until  the  Governor  and  judges 
shoald  adopt  taws  as  prescribed  by  that  ordi- 
nance, estates  in  the  territory  might  be  devised 
or  bequeathed  by  wills  in  writing,  signed  and 
sealed  by  the  testator  (being  of  full  age)  and 
attested  by  three  witnesaes;  provided  such 
wills  should  be  duly  proved  and  recorded  with- 
ft70*]  in  one  'year  after  proper  magistrates, 
eonrts,  and  niters  ahould  be  appomted  for 
thai  purpose. 

It  IB  an  unqoestionable  principle  of  general 
law,  that  the  title  to,  and  the  disposition  of 
real  property,  must  be  exclusively  subject  to 
the  laws  of  the  country  where  it  is  situated. 
This  was  decided  in  the  ease  of  The  United 
States  T.  Crosby,  7  Cranch,  11&.  The  appli- 
cation of  this  principle  to  the  present  case,  is 
eontniveited  by  the  counsel  for  tne  reapondenta, 
apoB  tha  following  grounds: 

1.  That  the  interest  of  the  testator  in  theae 
landa  ought  to  be  considered  and  treated  aa 
personal  estate,  and,  therefore,  it  might  well 
pasa  by  a  will,  proved  and  admitted  to  record 
in  the  state  where  the  testator  died. 

2.  That  by  an  act  of  the  legislature  of  Ohio, 
passed  on  the  25th  of  January,  1816,  authenti- 
cated copies  of  wills,  proved  according  to  the 
lawa  of  any  atata  or  territory  of  the  United 
States,  relating  to  any  estate  within  that  state, 
are  allowed  to  be  proved  in  the  court  of  the 
county  where  such  estate  shall  be;  and  when  so 
proved  and  admitted  to  record,  they  are  de- 
clared  to  be  good  and  valid  in  law,  as  wills 
made  in  the  state. 

3.  That  aa  no  objection  was  made  in  the  Cir- 
enit  Court  to  the  admission  of  the  anthentimt- 
ed  copy  of  this  will,  it  ought  not  to  avail  the 
appeilant  in  this  court. 

1.  It  can  by  no  means  be  admitted  that  this 
ia  to  be  considered  in  the  light  of  personal 
property,  notwithstanding  the  title  of  Moon 
rested  merely  upon  a  legislative  reservation  in 
571*]  his  favor  by  'the  state  of  Virginia, 
which  was  to  be  afterwards  perfected  by  the 
grant  of  a  warrant,'  and  by  a  location,  survey 
and  patent.  Although  his  title  to  any  particu- 
lar tract  of  land  was,  in  the  first  instance,  al- 
together uncertain,  and,  even  after  location, 
was  purely  equitable,  still  the  subject-matter 
of  the  devise  was  land,  the  title  to  which  could 
not  be  acquired  or  tost,  except  in  the  way  pre- 
scribed by  the  laws  of  Ohio.  But  could  it  even 
be  conceded  that  this  was  personal  property, 
it  would  still  be  property  within  the  stato  of 
Ohio  I  and  we  hold  it  to  be  perfectly  clear,  thkt 
a  person  claiming  under  a  will  proved  in  one 
state,  cannot  intermeddle  with,  or  sue  for,  the 
effects  of  a  testator  in  another  state,  unless 
the  will  be  proved  in  that  other  state,  or  unless 
he  be  permitted  to  do  so  by  some  law  of  that 
state.  In  the  case  of  Doe  T.  M'Farland,  9 
Cranch,  161,  it  was  decided,  that  letters  testo- 
mentary  gave  to  the  executors  no  authority  to 
sue  for  the  personal  estato  of  the  testator,  out 
of  the  Jurisdiction  of  the  pownr  by  whieh  the 
lettan  wvra  granted. 

3.  The  next  reason  assigned  why  the  general 
principle  abov*  laid  down  doe»  not  apply  to 
•  Ii.  ed. 


this  case,  is  deemed  by  the  court  altogether  tn- 
sufficient;  because,  whatever  benefit  the  devi- 
sees might  have  derived  under  the  act  of  tbe 
26th  of  January,  1816,  had  they  pursued  the 
requisitions  it  prescribes,  as  to  which  we  give 
no  opinion,  it  is  a  sufiicient  answer  to  the  argu- 
ment drawn  from  that  act,  to  observe  that  Its 
requisitions  were  not  pursued.  It  permits  au- 
thenticated copies  of  wills,  proved  according  to 
the  laws  of  any  state  of  this  *Union,  [*S72 
relating  to  any  estate  within  that  state,  to  be 
offered  for  probate  in  the  court  of  the  county 
where  tlw  estato  ilea,  and  authorizes  the  same 
to  be  there  recorded;  and  it  then  proceeds  to 
declare  the  effect  of  such  recording  to  be,  to 
render  the  will  good  and  valid,  as  if  it  had  been 
made  in  the  state,  subject,  nevertheless,  to  be 
contested  as  the  original  might  have  been.  Bat 
it  does  not  appear  that  the  copy  of  this  will 
was  offered  for  probate  and  admitted  to  record. 
Had  it  been  so  offered,  it  might  have  been  con- 
tested, and  for  anything  that  we  can  say,  the 
sentence  of  the  Court  of  Probate  might  have 
been  not  to  admit  it  to  record. 

3.  The  last  point  remains  to  be  considered. 
That  the  objection  to  the  validity  of  this  will 
to  pass  the  lands  in  controversy  to  the  respond- 
ents, was  not  made  in  the  court  below,  is 
highly  probable,  as  we  observe  that  it  is  not 
noticed,  much  less  relied  upon,  in  the  answer. 
Nevertheless,  the  will,  duly  proved  and  record* 
cd,  according  to  the  laws  of  Ohio,  constituted 
the  sole  title  under  which  tbe  plaintiffs  in  the 
court  below  claimed  the  lands  in  dispute.  It 
was  as  essential,  therefore,  to  the  establish- 
ment of  that  title,  to  allege  in  the  bill,  and  to 
prove  by  the  evidence,  or  by  the  admission  of 
the  defendant,  that  this  will  had  been  proved 
and  recorded,  according  to  the  lawa  of  Ohio,  as 
to  set  forth  and  prove  the  existence  of  tbe  will 
itself.  The  defe^  in  the  title  of  the  respond- 
ents appears  upon  the  face  of  the  bill,  and  as  it 
contains  no  allegation  that  a  copy  of  the  will 
had  been  duly  proved  and  recorded,  the  defend- 
ant 'cannot  be  said  to  have  admitted  ['&73 
those  facts  by  not  denying  them  in  his  ans-ver. 

The  court  erred,  therefore,  in  decreeing  an 
assignment  of  all  the  warrants,  entries,  and 
surveys  under  the  warrants,  .to  tbe  complain- 
ants. 

Considering,  as  we  must,  in  the  present  stato 
of  the  caune,  that  A.  Moon  died  intestate  as  to 
theae  lands,  they  of  course  descend  to  those 
persona  who  are  entitled  to  the  same  according 
to  the  laws  of  Ohio;  and  this  is  a  subject  fit  to 
be  decided  by  the  court  below,  to  which  the 
cause  must  be  remanded  for  further  proceed- 
inn. 

Decree  reversed,  and  the  cause  remanded  for 
further  proceedings. 


[Local  Uw.] 
UERKDITH  et  al.,  Appellanti^  " 

T. 

KCKET  «t  aL,  Respondents. 

Voder  the  following  entry,  "H.  B.  entera  S.000 
acres  la  Kentoekj.  bj  virtue  oC  a  warrant  for  ailll- 
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tary  services  performed  by  blm  In  tbe  last  war.  In 
the  fork  of  the  first  fork  of  Licking,  running  up 
each  fork  for  guantitr it  appeared  In  evidence 
that  at  tbe  flvst  fork  of  Llckins,  the  one  fork  was 
known  and  Kenerallv  distlnculshed  by  tbe  name  of 
the  South  Fork,  ana  the  other  by  tbe  name  of  the 
main  Llckinfc.  or  the  Bine  Lick  Fork,  and  that  acme 
mllea  above  mis  place  the  South  Fork  again  forked. 
Held,  that  the  entry  could  not  be  satisfied  with 
lands  lylne  In  this  first  fork. 

K74*]  'In  such  a  case,  tbe  entry  could  not  be  ex- 
plained,  and  the  survey  auaported,  by  oral  testi- 
mony, Tbe  notoriety  and  names  of  places  may  be 
shown  by  such  testimony,  but  the  words  of  an  en- 
try are  to  be  construed  ij  the  coort  as  anj  other 
written  Instrument. 


rpHIS  cause  was  argued  by  Sfr.  Bibb  for  the 
X  appellants*  and  by  Mr.  Talbot  for  the  n- 
spondents. 

Mr.  Caiief  Juatice  Kaxihall  delivered  the 
opinion  of  the  court: 

Thia  case  depends  entirety  on  the  question, 
whether  the  entry  under  which  the  appellees 
claim  has  been  surveyed  on  the  land  for  which 
it  calls. 

The  entry  is  in  these  words:  "Holt  Richeson 
enters  2,000  acres  in  Kentucky,  by  virtue  of  a 
warrant  for  military  services  performed  by  him 
in  the  last  war,  in  the  fork  of  the  first  fork 
of  Licking,  running  up  each  fork  for  quan- 
tity." 

It  is  shown  in  testimony,  that  at  the  first 
fork  of  Licking,  the  one  fork  was  known  and 
generally  distinguished  by  the  name  of  the 
South  Fork,  and  the  other  by  the  name  of  the 
main  Licking,  or  the  Blue  Lick  Fork.  Some 
miles  above  this  place  the  South  Fork  again 
forks.  The  land  of  the  appellees  has  been  sur- 
veyed in  the  first  fork. 

It  is  contended  by  the  appellants,  that  the 
entry  calls  for  land  in  the  second  fork,  and  that 
the  survey  is  made  on  lands  which  will  not 
satisfy  its  words. 

The  court  concurs  in  this  opinion.  The  first 
fork  of  the  first  fork  cannot  be  the  first  fork 
itself.  Whatever  difficulties  may  attend  the 
attempt  to  place  the  lands  properly  the  court 
675*]  feels  none  in  *saying  that  the  entry 
cannot  be  satisfied  with  lands  lying  in  the  first 
fork. 

Some  other  objections  were  made  in  argu- 
ment, which  it  is  unnecessary  to  notice,  as  wis 
is  completely  decisive  of  the  case. 

It  may  not,  however,  be  improper  to  say, 
that  the  attempt  of  the  appellees  to  explain 
their  entry,  and  to  support  their  survey,  by 
depositions,  cannot  avail  them.  It  is  the  prop- 
er province  of  testimony  to  show  the  notoriety 
and  names  of  places,  but  not  to  explain  a  writ- 
ten instrument.  That  is  the  proper  province  of 
the  court.  The  judges  must  construe  the  words 
of  an  entry,  or  of  any  other  title  paper,  ac- 
cording to  their  own  opinion  of  the  words  as 
they  are  found  in  the  inatrument  itself,  and 
not  according  to  the  opinion  of  witnesses,  who 
may  or  may  not  be  selected  for  the  purpose. 

The  decree  of  the  Circuit  Court,  perpetuat- 
ing the  injunction  awarded  to  the  appellees  to 
restrain  the  appellants  from  proceeding  on 
their  judgment  in  ejectment,  is  erroneous,  and 
ought  to  be  reversed,  and  the  bill  of  the  plain- 
tiffs in  the  Circuit  Court  dismissed. 
It4 


['Practice.!  i*S7% 
WALDEN,  ex  dem.  DENN  v.  CRAIG. 

In  ejectment,  an  amendment,  so  as  to  enlarge  the 
term  laid  In  the  declaration.  wUl  be  permitted.  In 
the  discretion  of  the  court 

But  a  writ  of  error  wll  not  lie  In  a  ease  where 
the  coort  below  has  denied  a  motion  for  this  pur- 
pose. 

jpRROR  to  the  Circuit  Court  of  B^entucky. 

In  1797,  John  Denn,  lessee  of  Ambrose  Wal- 
den,  instituted  an  action  of  ejectment  in  the 
United  States  District  Court  of  the  district  of 
Kentucky,  against  Richard  Fen,  as  caauaf 
ejector.  The  declaration  states  a  demise  for 
the  term  of  ten  years  from  the  15th  day  of 
August,  1789.  At  March  term,  1798,  Lewis 
Craig  and  Jonathan  Rose  were  admitted  de- 
fendants, in  place  of  Richard  Fen,  the  casual 
ejector;  and  entered  into  the  usual  rule,  cou- 
fessing  the  lease,  entry,  etc.  At  Jime  term, 
1800,  judgment  was  rendered  for  the  plaintiff 
for  his  term  yet  to  come,  etc.,  and  a  writ  of 
hab.  fac.  posi.  was  awarded.  On  the  6th  day 
of  September,  1800,  Thomas  Bodley  and  others, 
claiming  as  landlords  of  Craig  and  Rose,  ob- 
tained an  injunction  to  the  above  judgment. 
At  May  term,  1809,  the  bill  of  injunction  was 
dismissed,  for  want  of  jurisdiction.  In  Sep- 
tember, 1811,  Bodley  and  others  obtained  a 
second  injunction  to  stay  execution  on  the 
judgment  at  law  in  ejectment.  At  May  term, 
1812,  the  injunction  was  'dissolved  on  ["677 
hearing,  on  bill,  answers,  depositions  and  ex- 
hibits; and  in  April,  1813,  the  complainaata 
dismissed  their  bill.  Walden,  on  the  22d  ot 
May,  1819,  took  out  a  writ  of  hab.  fac.  posa. 
which  was  quashed  by  the  court,  on  the 
ground,  it  is  presumed,  that  the  term  stated  in 
the  declaration  in  ejectment  had  ex|dred.  At 
November  term,  1821,  Walden  moved  the 
court  to  enlarge  the  term  stated  in  the  declara* 
tion.  The  court  being  divided,  the  motion  waa 
entered  as  oveiruled;  and  the  plaintiff  (Wal- 
den) took  out  a  writ  of  error  to  the  jadgment 
of  the  court  on  this  motion. 

This  cause  was  argued  by  Mr.  Taylor^  for 
the  plaintiff,  no  counsel  appearing  for  the  de- 
fendant. 

Mr.  Chief  Justice  Maishall  ddivered  the 

opinion  of  the  court: 

Upon  this  case  two  questions  arise: 

1.  Ought  the  Circuit  Court  to  have  granted 
leave  to  the  plaintiff  to  extend  the  term  laid  in 
his  declaration? 

2.  Does  a  writ  of  error  lie  to  the  refusal  to 
grant  this  amendment? 

It  has  been  truly  said  in  argument,  by  the 
counsel  for  the  plaintiff  in  error,  that  the 
power  of  amendment  is  extended  at  least  aa 
far  in  the  32d  'section  of  tbe  judiciary  [*678 
act,  as  in  any  of  tbe  British  statutes ;  and  that 
there  is  no  species  of  action  to  which  the  dis* 
cretion  of  the  court  in  this  respect  ought  to  be 
more  liberally  applied  than  to  the  action  of 

1.— He  cited  bro.  Jac.  440;  1  Salk.  47;  2  Str. 
807;  2  Durr.  1.1&8;  4  Burr.  2447;  Str.  1272; 
Cowp.  841;  7  Crancb.  569;  1  Cranch.  110;  4 
Craocb,  237 ;  4  Crancb,  324 ;  6  Cranch,  11 ;  6 
Crancb,  IS;  6  Crancb,  206  ;  7  Crancb.  MS. 
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ejeetmait.  The  proceedings  are  all  fictitious, 
fabricated  for  the  mere  purposes  of  justice, 
and  there  is  every  reason  for  allowing  amend- 
ments in  matters  of  mere  form.  There  is  pe- 
culiar reason  in  this  case,  vhere  the  cause  has 
bc«n  protracted,  and  the  plaintiff  kept  out  of 

CBsession  beyond  the  term  laid  in  the  dec- 
mtion,  by  the  excessive  delays  practiced  by 
the  opposite  party.  The  cases  cited  by  the 
ldaintifl*8  counsel  in  argument  are,  we  think, 
full  authority  for  the  amendment  which  was 
asked  in  the  Circuit  Court,  .and  we  think  the 
motion  ought  to  have  prevailed.  But  the 
course  of  this  court  has  not  been  in  favor  of 
the  idea  that  a  writ  of  error  will  tie  to  the 
opinion  of  a  circuit  court,  granting  or  refusing 
a  motion  like  this.  No  judgmeat  in  the  cause 
is  brought  up  by  the  writ,  but  merely  a  de- 
cision on  a  ofHlateral  motion,  which  may  b«  re- 
newed. For  this  reason,  the  writ  m  error 
mnat  be  dismissed. 


S7»*]  ['Practice.] 

THE  UNITED  STATES  v.  JOSEP  PEREZ. 


The  dlKhsrge  of  Hie  Jnrr  from  glrlDB  a  verdict 
ts  a  capital  caw.  without  tbe  consent  of  the  pris- 
oner, ttae  Jary  being  unaUle  to  agree.  Is  not  a  bar  to 
a  subsequent  trial  for  tbe  Bame  offense. 

The  court  Is  Invested  with  the  discretionary  au- 
thortty  of  dlscharKlne  the  Jury  from  giving  any 
verdict,  in  cases  oi  this  nature,  whenever.  In  their 
optnlon.  there  Is  a  manirest  necessity  for  sncta  an 
act,  or  the  enda  nt  public  Justice  would  othwwise 
be  defeated. 


MB.  JUSTICE  STORY  deUvered  the  opin- 
ion of  the  court: 
This  canse  comes  up  from  the  Circuit  Court 
for  the  southern  District  of  New  York,  upon  a 
eertiflcate  of  division  in  tbe  opinions  of  the 
judges  of  that  court.  The  prisoner,  Josef 
Peres,  was  put  upon  trial  for  a  capital  offense, 


and  the  jury,  being  unable  to  agree,  were 
charged  by  ib»  court  from  giving  any  verdict 
upon  the  indictment,  without  the  consent  of 
the  prisoner,  or  of  the  attorney  for  the  United 
States.  The  prisoner's  counsel,  thereupon, 
claimed  his  discharge  as  of  right,  under  these 
circumstances;  and  this  forms  the  point  upon 
which  the  judges  were  divided.  The  question, 
therefore,  arises,  whether  the  discbarge  of  the 
jury  by  tbe  court  from  giving  any  verdict  upon 
the  indictment,  with  which  they  were  charged, 
without  the  consent  of  the  prisoner,  is  a  bar  to 
any  future  trial  for  the  same  offense.  If  it  be, 
then  he  is  entitled  to  be  discharged  from  cus- 
tody; if  not,  then  he  ought  to  held  in  im- 
prisonment 'until  such  trial  can  be  .  [*580 
had.  We  are  of  opinion  that  the  facts  consti- 
tute no  legal  bar  to  a  future  trial.  The  prison- 
er has  not  been  convicted  or  aequittM,  and 
may  cgain  be  put  upon  his  defense.  We  think, 
tliat  in  all  cases  of  this  nature,  the  law  has  in- 
vested courts  of  justice  with  the  authority  to 
discharge  a  jur^  from  giving  any  verdict, 
whenever.  In  their  opinion,  taking  all  the  cir- 
cumstances into  consideration,  there  is  a  mani- 
fest necessity  for  tbe  act,  or  the  ends  of  public 
justice  would  otherwise  be  defeated.  They  are 
to  exercise  a  sound  discretion  on  the  subject; 
and  it  is  impossible  to  define  all  the  circum- 
stances which  would  render  it  proper  to  inter- 
fere. To  be  sure,  the  power  ought  to  be  used 
with  the  greatest  caution,  under  urgent  circum- 
stances, and  for  very  plain  and  obvious  causes; 
and,  in  capital  cases  especially,  courts  should 
be  extremely  careful  how  the^  interfere  with 
any  of  the  chances  of  life,  m  favor  of  the 
prisoner.  But,  after  all,  they  have  the  xi^t  to 
order  the  discharge;  and  the  security  which  the 
puUic  have  for  the  faithful,  ■ound  and  con- 
Hclentioua  exereiie  of  this  discretion,  rests,  in 
this,  as  in  other  cases,  upon  the  responsibility 
of  tiie  judges,  under  their  oatha  of  ofllce.  We 
are  aware  that  there  is  some  diversity  of  opin- 
ion and  practice  on  this  subject,  in  the  Ameri- 
can courts;  but,  after  weighing  the  question 
with  due  deliberation,  we  are  of  opinion  that 
such  a  discharge  constitutes  no  bar  to  further 


NoTB. — Discharge  of  Jury  before  verdict.  Former 
adlwUcatlon  in  criminal  cases. 

A  former  conviction  cannot  be  pleaded  In  bar, 
unless  It  has  been  followed  by  Judgment.  States  v. 
Herbert,  S  Craach,  C.  C.  87. 

A  discharge  ot  the  Jury  In  a  capital  case,  on  the 
jcronad  of  Insanity  In  one  of  the  Jurorj,  without  the 
consent  of  tbe  prlsonFf  or  bin  couosel.  Ib  not  a 
■o«Ml  plea  Id  bar  to  the  further  trial  of  tbe  prisoner, 
aa  such  discharge  Is  within  tbe  discretion  of  tbe 
court    C.  8.  V.  Haskell,  4  Wash.       C.  402. 

It  la  not  a  good  plea  in  bar  to  an  Indictment  for 
a  misdemesAor.  tbat  the  case  was  once  committed 
to  a  Jury,  and  wttbdrawn  before  tbe  verdict,  by  or- 
der of  the  court.    D.  8.  V.  Morris.  1  Curl.  C.  C.  23. 

A  person  convicted  of  nn  assault  and  battery 
committed  in  s  riot,  may  still  be  tried  sod  convict- 
ed of  the  riot.    U.  S.  v.  Peaco,  4  Cranch.  C.  C.  (tOl. 

A  conviction  and  lentencc  ot  one.  not  a  memb<>r 
of  Congress,  by  tbe  iloune  of  Representatives,  for 
a  breach  ot  privilege,  by  aitsault  and  battery  on  one 
of  Its  members  for  words  spoken  In  debate,  are  not 
a  bar  to  a  criminal  prosecution  by  Indictment  for 
the  same  assault  sod  battery.  D.  8.  v.  Uoustoo,  4 
Cranch.  C.  C.  2G1. 

An  acquittal  upon  an  Indictment  for  forging  an 
order  with  Intent  to  defraud  John  Lang.  Is  no  bar 
to  an  indlotmf-nt  for  forging  the  same  oi-der  wltb 
Intent  to  defraud  William  Lang.  IT.  S.  v.  Boole.  2 
Ciandi.  C.  C.  204. 

Conviction  for  keeping  a  disorderly  bouse  Is  a 
bar  to  a  prosecotlon  for  the  same  offense  at  any 
•  li.  ed. 


time  prior  to  tbe  flndlng  of  tbe  Indictment  U.  8L 
BureS.  1  Cranch.  C.  C.  36;  Dixon  v.  Corp.  af 
.Wasb..  1  Cranch,  C.  C.  114. 

A  conviction  for  keeping  a  faro  bank,  contrary 
to  a  municipal  by-law.  Is  no  bar  to  an  Indictment 
for  keeping  a  disorderly  house,  on  same  evidence. 
U.  8.  v.  Ilood,  2  Cranch,  C.  C.  133. 

Conviction  for  larceny  of  a  pocket-book  Is  a  bar 
to  a  subsequent  indictment  for  stealing  a  note  in 
the  pocket-book  at  the  tlnte.  U.  B.  V.  Le&  d 
Crsocb,  C.  C.  446. 

Conviction  for  robbing  the  mall  and  patting 
driver's  life  In  danger  Is  a  bar  to  a  subseqnent  jjros- 
ecutloQ  for  same  offense  or  any  part  of  It.  U.  8. 
V.  WllBon.  7  Pet.  160. 

Withdrawal  of  s  Juror  Is  matter  In  tbe  discretion 
of  the  court.  Tbe  tact  that  the  court  haa  excluded 
evidence  offered  bv  defendant  under  a  notice  of 
special  matter  wblch  Is  defective.  Is  not  a  surpriHe 
wblcb  will  warrant  a  withdrawal.  Foote  v.  Silaby, 
1  Btatcbf.  445:  Affirmed,  14  How.  281. 

Discharge  of  a  sick  Juror  after  counsel  had  com- 
menced to  open  the  case,  but  before  any  evidence 
offered,  and  swearing  another  Juror  in  his  place, 
no  objection  being  made.  Is  no  error,  SUsoy  v. 
Foote.  14  How.  218;  Young  v.  Ifarlne  Ins.  Co.,  1 
Cranch.  C.  C.  556. 

The  court  has  power  to  discbarge  the  Jury  im- 
paneled to  try  tbe  Issue  In  a  criminal  caase,  when- 
ever It  Is  necessary  for  the  purposes  of  Jnstlce,and 
there  is  no  exn-uiion  of  capital  cases,  U.  8.  v. 
Coolldge,  2  Gains,  S64. 
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proceedings,  and  gives  no  right  of  exemption  to 
the  prisoner  from  being  again  put  upon  trial. 
A  certificate  is  to  be  directed  to  the  Circuit 
Court,  in  eonformity  to  thii  opinion. 
581*]  'Certificate.— TIiiB  cause  came  on,  etc. 
On  consideration  whereof,  it  is  ordered  by  the 
oonrt,  that  it  he  certified  to  the  Circuit  Court 
of  the  district  of  New  York,  that,  under  the 
circumstances  stated  in  the  record,  the  prison- 
er, Josef  Perez,  is  not  entitled  to  be  discoar^ed 
from  custody,  and  may  again  be  put  to  trial, 
upon  the  indictment  found  against  him,  and 
pending  in  tlie  said  court. 


[FromissoTy  Note.  Evidence.  Pleading.  Local 
I*w.] 


BENNEB,  Plaintiff  fat  Error, 

THE  PRESIDENT,  DIRECTORS,  and  COM- 
PANY of  THE  BANK  OF  COLUMBIA,  De- 
fendants in  Error.  .... 


By  the  custom  of  the  banks  In  the  District  of  Co- 
lamola,  payment  of  a  promissory  note  Is  to  be 
demanded  on  the  fourth  da;  after  the  time  limited 
for  the  payment  thereof.  In  order  to  charge  the 
Indorser,  contrary  to  the  gieneral  Uw  merchant, 
which  requires  a  demand  on  the  third  da;. 

Evidence  of  such  a  local  custom  is  admissible.  In 
order  to  ascertain  the  nndeiBtandins  of  the  parties, 
with  respect  to  their  omtracts  made  with  reference 
to  it. 

Cases  In  which  evidence  of  eommerdal  usage  Is 
admissible,  in  order  to  ascertain  the  meaning  of 

contracts. 

The  declaration  ualBBt  the  Indorser,  In  aneh  m 
case,  must  lay  the  demand  on  the  toortli,  and  not 
on  the  third  day. 

Qunre,  Whether  a  declaration.  In  soch  a  cose,  not 
averrioK  the  local  usofe,  would  be  lood  upon  de- 
murrer. 

Secondary  evidence  of  the  contents  of  written 
instruments  is  admlaaibie,  wherever  It  appears  that 
tbe  original  is  destroyed,  or  lost,  by  accident,  with- 
out any  fault  of  tbe  party. 

S8a*]  *In  the  case  of  a  lost  note.  It  la  not  neces- 
sary that  Its  contents  should  be  proved  by  a  nota- 
rial copy.  AH  that  is  required  is,  that  It  should  be 
the  best  evidence  tbe  party  has  it  In  his  power  to 

produce. 

To  admit  secondaty  evidence  of  a  lost  note.  It  Is 
not  necessary  that  tbere  should  be  a  special  count 
in  tbe  declaration  upon  a  lost  note. 

THIS  cause  was  argued  hy  Mr.  Webster  and 
Mr.  Jones*  for  the  plaintiff  in  error,  and  by 
Mr.  Key*  for  the  defendants  in  error. 


1.  — Ther  cited  Qushton  v.  Asplnwall,  Dong.  679: 
Chltty  on  Bills,  62,  465 :  Bayley  on  Bills.  185, 
186 :  7  Bast's  Rep.  231 ;  Tjado  v.  Burgos,  per  Sir 
W.  Grant,  1  Wheat.  Selw.  N.  P.  280;  Heylln  v. 
Adsmson,  2  Burr.  678;  Thompson  v.  Ketcbum,  8 
Johns.  Rep.  180 ;  Honrs  v.  Qraham,  3  Cowp.  67 : 
1  Phillips  on  Rvld.  432,  433,  4»6.  486;  Lewis  v. 
Thatcher.  ID  Mass.  Rep.  431 ;  Edie  v.  E.  I.  Com- 
pany, 2  Burr.  1216:  Davis  v.  Todd,  4  Taunt  672. 

2.  — He  dted  4  T.  R.  188.  173;  2  Calnes*  Err. 
196;  2  Calnes'  Rep.  443;  1  Calnes'  Rep.  48;  18 
Johns.  Rep.  230;  12  Johns.  Rep.  428;  IS  Johns. 
Bep.  470 :  1  Phillips  on  Evid.  490,  492 ;  1  Harris  ft 
Johns,  428 ;  4  Mass.  Bep.  2S1 ;  6  Mass.  Rep,  449, 
477  :  9  Mass.  Reo.  15S.  ;  10  Mass.  Bep.  26.  366 ; 
12  Mass.  Bep.  89;  8  DaU.  Bep.  866.  41B;  B  Craoch, 
49 :  9  Craoch.  1. 

]«• 


Mr.  Justice  Thompson  delivered  the  opinion 
of  the  court ; 

This  case  comes  up  on  a  writ  of  error  to  the 
Circuit  Court  of  the  District  of  Columbia;  and 
by  the  record  it  appears  that  tiK  action  in  the 
court  below  was  prosecuted  against  Renner, 
tbe  plaintiff  in  error  as  indorser  of  a  promia- 
sory  note,  drawn  by  James  Foyles,  and  dis- 
counted at  the  Bank  of  Columbia.  The  nots 
bears  date  on  the  9th  day  of  January,  1817,  for 
$4,600,  *and  is  payable  sixty  days  aft-  r*583 
er  date.  In  the  declaration  It  is  averred,  that 
demand  of  payment  of  the  malcer  was  nu[de  on 
the  14th  of  March,  which  was  on  the  fourth 
day  after  the  expiration  of  the  sixty  days 
which  the  note  had  to  run. 

Several  questions,  arising  out  of  the  record, 
have  been  presented  for  tbe  consideration  of 
the  court.  The  principal  one,  however,  is  that 
which  relates  to  the  time  of  demand  of  pay- 
ment of  the  maker  of  the  note,  and  grows  oat 
of  a  bill  of  exceptions  taken  upon  the  trial. 
This  has  been  pressed  upon  the  court  aa  a  ques- 
tion of  great  importance,  and  the  decision  of 
which,  in  its  application  to  the  concerns  of  tbe 
bank,  will  have  a  very  wide  and  extensive  ef- 
fect. 

We  shall  proceed  to  the  consideration  of  this 
point,  in  the  first  ^lace,  leaving  the  others, 
which  are  of  minor  importance,  to  be  noticed 
hereafter. 

The  testimony  given  at  the  trial  waa  for  the 
purpose  of  showing  that  the  Bank  of  Columbin 
had,  from  its  first  estalilishment,  in  1793, 
adopted  tbe  practice  of  demanding  the  payment 
of  notes  discounted  by  it,  on  the  fourth  day 
after  the  time  limited  for  the  payment  thereof, 
according  to  the  express  terms  of  the  note. 
And  that  such  was  the  universal  custom  of  all 
the  banks  in  Washington  and  Qeorgetown. 
That  this  custom  waa  well  known  and  under- 
stood by  the  defendant,  when  he  indorsed  the 
note  in  question.  After  this  testimony  had 
been  received,  without  objection,  the  counsel 
for  the  defendant  below  called  upon  the  court 
to  instruct  the  jury,  that  upon  the  evidence  so 
given  by  the  plaintiffs,  of  a  demand  upon  the 
'maker  of  the  note,  on  the  fourth  day  [*S84 
after  tbe  time  limited  by  tha  note  for  the  pay- 
ment, the  defendant  waa  not  liable  on  his  in- 
dorsement;  which  instruction  the  court  re- 
fused to  give,  and  a  bill  of  exoeptions  was 
thereupon  taken. 

This  cour4  must  therefore  assume  as  estab- 
lished facts  (and,  looking  at  the  evidence  be- 
fore tbe  jury,  no  doubt  could  be  entertained  on 
the  subject),  tiiat  the  custom  of  tbe  Bank  of 
Columbia,  and  all  tlie  otlwr  banks  i«  Washing- 
ton and  Georgetown,  from  their  first  institu- 
tion, bad  been  to  demand  payment  of  notes 
due  them,  on  the  fourth  day  after  the  time 
limited  therein;  and  that  this  custom  waa 
known  and  welt  understood  by  the^  defendant, 
Benner,  when  he  indorsed  the  note  in  quea- 
tion;  and  it  may  be  added,  with  full  Icnowudg* 


NoTB. — As  to  time  of  demand  of  payment  of 
promissory  notes  and  bills.  In  order  to  cbarn  In- 
dorser. see  notes  to  1  L.  ed.  U.  S.  640  ;  2  L.  ed. 
U.  S.  102 ;  5  L.  ed.  U.  8.  215. 

As  to  loss  of  iostrument  and  secondary  proof  of 
Its  contents,  see  note  to  6  U  ed.  U.  S.  414. 

Necessity  of  knowledge  <Nt  banking  coatom.  ssa 
note  to  21  L.B.A.  446. 

WIMU.  t. 
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ud  expectation  tluit  thii  note  was  to  be  dealt 
with  in  the  same  way;  for  it  was  a  renewal  of 
A  diacoont,  continued  for  a  considerable  time 
before,  on  other  notes<  similarly  drawn  and  In- 
doned,  some  of  which  had  been  demanded  in 
Uka  manner,  and  protested,  and  afterwards 
paid  and  taken  up  by  himself.  Under  such  cir- 
cnmstances,  it  would  seem  that  nothing  short 
d  aoma  pcMitive  and  unbending  principle  of  law 
could  shield  the  defendant  from  responsibility. 
Bat,  so  far  from  trenching  upon  any  such  prin- 
cqtle,  we  think  his  liability  completely  eatab- 
Uabed,  by  well-settled  rules  of  law. 

It  aeems  to  be  assumed  as  the  settled  law  of 
promissory  notes,  that  in  order  to  charge  an 
UMlorser,  demand  of  the  maker  must  be  made 
OB  the  third  day  after  that  limited  in  the  note; 
ASS*]  and  that  *this  is  so  stubborn  a  rule 
tlwt  parties  are  not  permitted  to  violate  it, 
even  by  their  mutual  agreement. 

We  admit,  in  the  most  unqualified  manner, 
that  the  usage  of  making  the  demand  on  the 
tlurd  day  of  ^ace  has  become  so  general,  that 
courts  of  justice  will  notice  it  ex  officio;  and  in 
the  absence  of  any  proof  to  the  contrary,  will 
presume  that  such  was  the  understanding  of  all 
parties  to  a  note,  when  they  put  their  names 
i^wi  it.  But  that  this  rule  has  any  attributes 
•o  innolable,  as  not  to  be  touched  by  the  par- 
ttes  to  negotiable  paper,  cannot  be  admitted. 
It  has  its  origin  in  custom,  and  that  custom, 
too,  comparatively,  of  recent  date;  and  is  not 
one  of  those,  to  the  contrary  of  which  the 
loemory  of  man  runneth  not,  and  which  con- 
tributed to  make  up  the  common  law  code 
which  is  so  justly  venerated.  So  far  from  this, 
that  the  allowance  of  any  days  of  grace,  is  in 
derogmtion  of  the  common  law  rule,  applicable 
to  other  contracts.  They  are,  emphatically, 
the  mere  creatures  of  usage,  varying  in  differ- 
ent countries,  to  suit  the  views  and  conven- 
ience of  men  in  business,  originally  gratuitous, 
Mod  not  binding  on  the  holder.  The  common 
law  would  require  payment  o^  the  last  day 
fimitjui  by  the  contract,  and  would  also  give  to 
the  maker  the  whole  of  that  day.  It  is  a  set- 
tled principle  of  the  common  law,  applicable 
to  all  contracts,  that  a  party  has  until  the  last 
day  limited  by  his  agreement,  to  perform  his 
^igagement,  and  even  until  the  last  hour  of  the 
day.  The  common  law  knows  of  no  frac- 
ti<His  of  a  day;  custom,  however,  and  ,that 
introduced,  too,  principally  by  banks,  has  lim- 
ftS**]  ited  *the  day  to  a  few  hours  of  bual- 
aesa.  But  this,  and  whatever  other  rules  have 
beea  adopted  tj  consent,  and  merely  for  the 
convenience  of  commercial  men,  are  departures 
from  the  common  law  doctrine.  When,  there- 
S<m,  the  allowance  of  only  three  days  of  grace 
ia  said  to  be  the  law  of  the  contract,  b^  bills  of 
exchange  and  promissory  notes,  nothmg  more 
can  be  intended  than  that  custom  has  so  long 
•anetioned  this  rule  that  all  dealers  in  paper 
of  this  description  are  understood  to  govern 
themselvea  by  it.  The 'law  of  the  contract, 
properly  speaking,  is  to  pay  when  due;  and 
tliat  time  is  to  be  ascertamed,  either  from  the 
contract  per  se,  or  that  taken  in  connection 
with  some  known  custom,  which  the  parties  are 
presumed  to  have  tacitly  consented  should  be 
made  a  part  of  the  contract.  And  it  is  in  this 
view  only,  that  three  days  of  grace  ue  allowed, 
when  that  custom  is  reeognixed  as  the  rule; 
«  Ii.  ed. 


for  a  note,  which  upon  its  face  has  sixty  days  to 
run,  is  in  truth  and  in  fact  a  contract  for  sixty- 
three  days,  and  interest  is  taken  for  that  time. 
And  how  is  it  ascertained  that  it  is  a  note  for 
sixty-three  days,  but  by  looking  out  of  the 
contract,  and  finding  what  was  the  understand- 
ing of  the  parties  f  Where  the  custom  has 
existed  for  a  long  time,  and  has  become  gen- 
eral, courts  of  justice,  as  before  observed,  will 
notice  it  ex  officio;  and  where  it  has  not,  it  is 
matter  of  ^roof.  ' 

If  this  le  not  the  light  in  which  these 
transactions  are  to  be  considered,  all  banks  are 
chargeable  with  usury;  for  all  take  interest  be- 
yond what  is  allowed  by  law,  if  time  is  to  be 
determined  by  the  note  itself.  The  general 
rule  of  law  is,  *that  demand  of  pay-  [*6S7 
ment  must  be  made  of  the  maker,  when  the 
note  falls  due;  and  that  time,  as  now  settled,  is 
on  the  last  day  of  grace;  and  even  this  rule  is 
of  recent  date,  tor  in  the  King's  Bench  in  Eng- 
land, as  late  as  the  year  1791,  about  coeval 
with  the  institution  of  this  bank,  and  the  cus- 
tom established  by  it,  we  find  (Leftly  v.  Mills, 
3  T.  R.)  Lord  Kenyon  and  Mr.  Justice  Buller 
differing  on  thiy  very  point;  the  former  hold- 
ing that,  by  analogy  to  other  contracts,  the  ac- 
ceptor of  a  bill  of  exchange  had  the  whole  of 
the  third  day  of  grace  to  pay  the  bill,  and 
that  a  demand  on  the  itourth  (Uy  was  not  too 
late.  Mr.  Justice  BuIIer  thought  the  demand 
ought  to  be  made  on  the  third  day  of  grace; 
that  the  nature  of  the  acceptor's  underUiking 
was  to  pay  the  bill  on  demand,  on  any  part  of 
the  third  day  of  grace;  and  he  inferred  this, 
from  its  having  been,  as  he  said,  the  practice  to 
make  the  demand  on  that  day.  If  it  was  * 
doubtful  question  in  England,  so  late  as  the 
year  1791,  whether  the  demand  ought  to  be 
made  on  the  third  day  of  grace,  or  the  day 
after,  this  bank  is  not  chargeable  with  any  cul- 
pable innovation  upon  long-established  rules 
of  law  or  usage,  by  adopting  the  practice  oi 
making  the  demand  on  the  fourth  day. 

It  is  said,  however,  that  the  effen  of  this 
testimony  ia  to  alter  and  vary,  by  parol  evi- 
dence, the  written  contract  of  the  parties.  If 
this  is  the  light  in  which  it  is  to  be  considered, 
there  can  be  no  doubt  that  it  ought  to  be  laid 
entirely  out  of  view;  for  there  is  no  rule  of  law 
better  settled,  or  more  salutary  in  its  applica- 
tion to  contracts,  than  that  'which  [*588 
precludes  the  admission  of  parol  evidence,  to 
contradict  or  substantially  vary  the  le^  im- 
port of  a  written  agreement.  Evidence  of 
usage  or  custom  is,  however,  never  considered 
of  thia  character;  but  is  received  for  the  pur- 
pose of  ascertaining  the  sense  and  understand- 
ing of  parties  by  their  contracts,  which  are 
made  with  reference  to  such  usage  or  custom; 
for  the  custom,  then,  becomes  a  part  of  the 
contract,  and  may  not  improperly  be  consid- 
ered the  law  of  the  contract;  and  it  rests 
upon  the  same  principle  as  the  -  doctrine  of 
the  lex  loci.  All  contracts  are  to  be  governed 
by  the  law  of  the  place  where  they  are  to  be 
performed;  and  this  law  may  be,  and  usually 
IS,  proved  as  matter  of  fact.  The  rule  b 
adopted  for  the  purpose  of  carrying  into  ef- 
fect the  intention  and  understanding  of  the 
parties.  That  the  note  in  question  was  to  be 
paid  at  the  Bank  of  Columbia,  and  to  be  gov- 
erned by  the  regulations  and  custom  of  the 
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institution,  and  so  underatood  by  all  parties, 
cannot  admit  of  a  doubt. 

It  would  be  a  waste  of  time  to  go  very 
much  at  large  into  an  examination  of  the 
varioat  usages  and  customs  that  are  admitted 
in  evidence  and  recognized  in  courts  of  justice, 
both  in  England  and  in  this  country,  in  al- 
most every  branch  of  business,  and  especial- 
ly in  commercial  transactions,  for  the  purpose 
of  ascertaining  the  meaning  and  interpretation 
of  contracts.  A  few  only  will  be  noticed,' that 
are  somewliat  analogous  to  the  present  case. 

In  the  ease  of  Cutler  t.  Powell,  6  T.  R.  320, 
there  was  brought  under  consideration  the 
legal  eifect  of  a  promissory  note,  given  to  the 
580']  mate  of  a  'ship  for  a  certain  sum  of 
money,  provided  he  proceeded  on  her  voyage, 
and  continued  to  do  duty  to  the  port  of  desti- 
nation. The  legal  construction  to  be  given  to 
this  note  was  clear,  and  so  considered  by  the 
court,  that  nothing  waa  due  unless  tha  mate 
continued  to  do  duty  to  the  port  of  destination. 
He  having  died,  however,  on  the  voyage,  the 
court  directed  an  inquiry  into  the  usage  of 
merchants  in  such  cases,  declaring  that  if  it 
sanctioned  an  allowance  for  the  time  the 
service  was  performed,  the  plaintiff  should  re- 
cover according  to  such  usage. 

No  intimation  is  here  given  that  such  proof 
would  be  repugnant  to  we  contract,  although 
it  was  against  the  legal  import  of  the  note,  if 
construed  without  reference  to  the  U8a|[e;  and 
although  the  usage  related  to  trade,  it  was 
very  limited  in  its  application. 

So  in  Noble  v.  Kenneway,  Doug.  511,  usage 
of  trade  was  admitted  in  evidence,  to  explain 
the  understanding  of  parties,  in  a  policy  of 
insurance,  although  the  usage  had  not  existed 
three  years.  Lord  Mansfield  said,  the  usage 
oould  only  be  known  by  proof,  and  must  be 
tried  by  a  jury;  that  onderwritera  must  be  pre- 
sumed to  be  acquainted  with  the  practice  of  the 
trade  they  insure,  whether  recently  estaMiahed 
or  not.  If  it  were  necessary,  cases  might  be 
multiplied  almost  without  end,  showing  the 
same  principle  and  same  recognition  of  local 
and  particular  usages,  in  almost  every  branch 
of  business. 

We  have,  also,  in  the  state  courts  in  our  own 
country,  the  decisions  of  very  enlightened 
judges,  adopting  the  same  principles,  and  gov- 
590*]  erning  themselves  *by  the  same  rules; 
and  in  many  cases,  not  unlike  the  one  before  us. 

In  Jones  v.  Fales,  4  Mass.  Rep.  252,  the 
same  doctrine  as  to  usages  of  banks  waa  fully 
sanctioned;  and  although  that  particular  usage 
might  have  been  found,  in  practice,  incon- 
venient, and  not  to  meet  public  approbation, 
yet  the  principle  which  governed  the  decision 
of  the  court,  is  not  thereby  weakened,  viz., 
that  the  usage  with  which  the  defendant  waa 
conversant  was  proper  evidence  to  be  sub- 
mitted to  a  jury,  to  infer  from  it  the  agree- 
ment of  the  party.  And  although,  as  sug- 
gested at  the  bar,  this  custom  was  altered  by 
the  banks,  we  do  not  find  the  courts  of  justice 
in  that  state  attempting  to  control  it,  in  its 
application  to  notes  made  in  reference  to  the 
usage. 

The  doctrine  of  this  case  was  again  fully 
recognized  in  The  Lincoln  and  Kennebeck  Bank 
T.  Page,  9  Mass.  Rep.  155,  where  it  was  held 
that  bank  usages,  established  respecting  de- 
1«S 


mands  on  makers  of  promissory  notes,  anA 
notices  to  indorsers,  being  known  to  dealers- 
In  the  banks,  they  were  Dound  by  them,  and. 
that  the  usage  was  proper  evidence  to  be  sub- 
mitted to  a  jury.  These  cases  are  not  re-^ 
ferred  to  for  the  purpose  of  approving  the  par- 
ticular usages,  but  to  show  that  evidence  of 
such  usage  was  never  conridered  as  contradict- 
ing the  written  contract. 

Halsey  v.  Brown  et  al.  3  Day,  346,  is  a. 
very  strong  case  on  this  subject.  The  question 
was  as  to  the  liability  of  ship-owners,  for  the- 
loss  of  money  taken  on  freight  by  the  captain. 
The  defense  set  up  was,  that  the  master,  ac- 
cording to  'estabUshed  custom,  was  [*591 
permitted  to  take  money  on  freight,  as  a  per- 

?uisite  to  himself,  and  the  owners  dischargcsdt 
rom  responsibility;  and  the  question  directly 

firesentcd  to  the  court  was,  whether  a  parttcu- 
ar  custom  or  usage  could  be  given  in  evidencft- 
to  control  the  general  law.  And  the  court  says- 
it  is  a  principle,  that  the  general  common  law 
may  be,  and  in  many  instances  is,  controlled, 
by  special  custom.  So  the  general  commercial 
law  may,  by  the  same  reason,  be  controlled  by 
a  special  local  usage,  so  far  as  that  usage  ex- 
tends, which  wilt  operate  upon  all  contracts  of 
this  nature,  made  in  view  of,  or  with  reference- 
to,  such  usage. 

In  Smith  v.  Wri|^ht,  1  Caines,  48,  this- 
general  principle  is  laid  down:  The  true  teat 
of  a  commercial  usage  is,  its  having  existed, 
long  enough  to  have  become  generally  known*, 
and  to  warrant  a  presumption  that  contract* 
are  made  in  reference  to  it. 

In  the  case  of  The  Bank  of  Utica  t.  Smitlk 
18  Johns.  Rep.  230,  a  note,  payable  at  the- 
Mechanics'  Bank  in  New  York,  waa  presented,, 
and  payment  demanded,  fifteen  minutes  after 
bank  hours,  and  this  was  held  sufficient;  it  ap- 
pearing that,  although  it  was  a  quarter  of  aia 
hour  after  the  usual  time  of  eloung  the  bank 
as  to  other  business,  it  was  within  Imnk  houra^ 
it  appearing  that,  according  to  the  general 
course  of  'loing  business  at  this  bank,  tbeae- 
fifteen  minutes  were  the  usual  and  accustomed, 
time  for  these  presentments,  and  of  this  courae 
of  business  the  defendant  ought  to  have  in- 
formed himself. 

'It  is  unnecessary  to  puraue  thia  {*69S: 
subject  farther  by  particular  reference  to  de- 
cisions in  the  state  courts.  The  same  doctrine^ 
as  to  the  effect  of  particular  usages  in  controll- 
ing the  general  law,  will  be  found  to  accom- 
pany the  administration  of  justice,  wherever 
the  subject  is  brought  under  consideration. 
Whether  these  usages  are,  in  all  instances,  wise 
and  beneficial,  may,  perhaps,  be  questionable^ 
but  where  they  do  exist,  they  are  considered  as 
regulating  and  controlling  contracts,  made 
under  and  in  reference  thereto. 

The  same  principle  is  recognized  by  thia 
court,  in  the  case  of  Yeaton  v.  The  Bank  of 
Alexandria,  5  Cranch,  492,  The  Chief  Jus- 
tice, in  speaking  of  the  effect  of  usage  upon  the 
legal  obligation  of  parties,  observes,  if  the  case- 
showed  that  such  was  the  usage  of  the  bank, 
and  such  the  understanding  under  which  notea- 
were  discounted,  this  court  is  not  prepared  to> 
say  that  the  undertaking  created  by  the  in- 
dorsement would  not  be  so  fabhioned  as  to  give 
effect  to  the  real  Intention  of  the  parties. 
These  cases  are  suflScient  to  show,  in  the- 
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mmt  satisfactory  manner,  tlie  light  in  which 
courts  of  justice  consider  oontraets,  made  in 
reference  to  any  particular  usage,  and  the  ef- 
fect that  such  usage  is  to  luive  upon  them. 
And  no  good  reason  is  perceived  why  these 
principles  should  not  be  applied  to  the  case 
before  us.  The  custom,  under  which  this  banlc 
has  transacted  business  for  five  and  twenty 
years,  of  demanding  payment  of  the  drawers 
of  notes  on  the  fourth  instead  of  the  third  day, 
aft«r  the  time  limited  for  payment,  is 
A*S*]  'not  unreasonable  or  repugnant  to  any 
principles  of  general  policy.  It  does  not  stand 
alooe,  but  is  in  accordance  with  the  usage  of 
every  other  bank  in  Washington  and  George- 
town.   The  defendant  indorsed   the  nqte  in 

SutKtioa,  with  full  knowledge  of  the  custom. 
L  demand  on  the  fourth  day  is  in  perfect  har- 
mtmj  with  the  principles  of  the  oommon  law, 
if  aj^ed  to  the  ctmtraet,  the  maker  having 
tht  wliole  of  the  tiiird  day  to  pay  his  note, 
mad  not  being  in  default  until  the  fourth.  The 
ineaaTeniences  suggested  on  the  argument 
growing  out  of  a  usage  here,  differing  from 
that  which  is  in  practice  in  other  places  on 
this  aobject,  are  not  of  great  public  concern. 
If  they  exist,  they  affect  the  banks  and  their 
cnatomers  cnily.  And  if  felt  to  the  prejudice  of 
titber  the  one  or  the  other,  we  may  rest  as- 
sured it  would  be  altered.  Their  private  inter- 
est is  a  sure  guaranty  for  this. 

Bat,  admitting  the  practice  to  be  incon- 
TCBient,  and  that  a  uniformity,  in  this  respect, 
with  other  parts  of  the  country  would  be  de- 
aiiable,  the  remedy  is  not  in  the  hands  of 
eoarta  of  justice,  whose  business  it  is  to  judge 
«rf  etmtneta  as  made  by  parties  tlumselves, 
and  not  to  prescribe  the  manner  in  which  they 
shall  be  made. 

We  are,  accordingly,  of  opinion  that  the 
court  below  did  not  err  in  refusing  to  instruct 
the  jury  that  the  demand  upon  the  maker  of 
the  note,  on  the  fourth  day  after  the  time  lim- 
ited for  payment  thereof,  discjiarged  the  de- 
fendant from  liability  on  his  indorsement. 

One  of  the  minor  points,  which  has  been 
alleged  as  error,  appearing  on  the  face  of  the 
S94*]  record,  *ia,  that  the  demand  on  the 
Maker  of  the  note  should,  at  all  events,  have 
been  laid  on  the  third  day  after  the  time  limit- 
ed by  the  note  for  payment,  and  not  on  the 
fourth.  This  objection  cannot  be  sustained  at 
this  time.  \Vfaether  the  declaration  would  not 
hare  beoi  bad  on  demurrer,  not,  however,  be- 
cause the  demand  is  Itid  on  a  wron^  day,  but 
hacanie  it  does  not  aver  the  usage,  la  a  ques- 
tiim  not  necessary  now  to  decide.  But  if,  as 
we  have  determined,  the  demand  w&a  probably 
made  on  the  foiu-th  day,  it  would  have  been 
bad  if  laid  at  an  earlier  day,  because  the  mak- 
er would  have  been  under  no  obligation  to  pay, 
and,  of  course,  not  in  default.  If,  therefore, 
the  cause  should  be  sent  back  to  the  court  be- 
low, no  amendment  in  this  respect  ought  to  be 
made.  The  want  of  an  averment,  so  as  to  let 
in  the  proof  of  the  usage,  cannot  now  be  ob- 
jected to  the  record.  The  evidence  was  admit* 
ted  without  objection,  and  now  forms  a  part  of 
the  record,  as  contained  in  the  bill  of  excep- 
tions. Had  an  objection  been  made  to  the  ad- 
mission of  the  evidence  of  usage,  for  the  want 
of  a  proper  averment  in  the  declaration,  and 
•  I*,  ed. 


the  evidence  had,  notwithstanding,  been  re- 
ceived, it  would  have  presented  a  very  different 

question. 

The  time  of  the  demand,  as  laid  in  the  dec- 
laration, is  according  to  the  legal  effect  of  the 
note.  If  made  at  an  earlier  day,  it  would  have 
given  no  cause  of  action  against  the  indorser,. 
for  he  was  not  bound  to  pay  until  the  default 
of  the  maker,  and  he  was  not  in  default  until 
the  fourth  day.  *It  is  a  general  rule,  C*5S5- 
in  declaring  as  to  time,  that  it  must  be  laid 
after  the  cause  of  action  accrues. 

The  case  of  Rushton  v.  Aspinwall,  Doug. 
679,  does  not  apply.  The  bill  of  exchange, 
upon  which  that  Buit  was  founded,  was  dated 
on  the  27th  of  November,  in  tbe  year  1778, 
payable  three  months  after  date.  The  declara- 
tion stated  that  the  bill  was  presented  for  ac- 
ceptance on  the  day  of  the  ifate  thereof,  aadi 
duly  accepted,  and,  afterwards,  on  the  same- 
day,  the  ac(»ptor  was  requested  to  pay,  etc^ 
but  neglected  and  refused,  etc.,  and  uien  goea 
on  to  state  the  liability  of  the  defendant,  as 
indorser,  and  that  he,  on  the  same  day,  as- 
sumed and  promised  to  pay,  etc.  It  appears,, 
therefore,  that  the  refusal  of  the  acceptor,  and 
the  assumption  of  the  indorser,  are  laid  on  the- 
day  of  the  date  of  the  note,  Which  was  threo 
months  before  it  fell  due.  The  plaintiff,, 
therefore,  by  his  own  showing,  had  no  cause  of 
action  when  he  commenced  his  suit.  This  was- 
a  defect  which  no  verdict  could  cure.  He  had 
not  set  forth  his  cause  of  action  defectively, 
but  shown  that  he  had  no  cause  of  action;  and 
this  was  the  ground  on  which  it  was  placed  by 
the  court.  A  cause  of  action,  defectively  or 
inaccurately  set  forth,  is  cured  by  the  v«dict, 
because,  to  entitle  the  plaintiff  to  recover,  all 
circumstances  necessary  in  form  or  in  sub* 
stance,  to  make  out  his  cause  of  action,  so  im- 
perfectly stated,  must  be  proved  at  the  trial; 
but  when  no  cause  of  action  is  stated,  none  can 
be  presumed  to  have  been  proved. 

This  case  is  not  to  be  considered  as  if  beforo 
*us  on  demurrer  to  the  declaration.  [*6ft4 
There  being  no  averment  of  the  apecial  custom 
as  to  the  demand  on  the  fourth  day,  and  the- 
general  rule  being  that  the  demand  must  be 
^ade  on  the  third,  if  the  declaration  alleges 
it  to  have  been  made  on  the  fourth,  the  joinder 
in  demurrer  admits  the  fact,  and,  of  course, 
that  the  demand  was  too  late.  But  had  the 
declaration  contained  an  averment  of  the  spe- 
cial custom,  it  must  allege  a  demand  on  the 
fourth  day.  That  is  according  to  the  le|^  ef- 
fect of  the  note;  and  a  demand  laid  on  any 
other  day  would  have  been  bad.  We  must  now 
consider  the  case  as  if  the  declaration  had  con- 
tained a  special  averment  of  the  custom,  the 
proof  having  been  before  the  court  and  jury 
without  objection,  and  now  making  a  part 
of  this  record. 

The  only  remaining  question  arises  out  of  a 
hill  of  exceptions,  taken  upon  the  trial,  to  the 
decision  of  the  court  below,  admitting  second- 
ary evidence  of  the  contents  of  the  note.  And 
it  has  been  contended, 

let.  That  no  such  evidence  was  admissible, 
unless  it  appeared  that  the  note  was  de- 
stroyed, 

The  rule  with  respect  to  the  admission  of 
secondary  evidence,  we  think,  is  not  bo  restrict- 

16» 
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«d.  If  the  original  is  lost,  by  accident,  and  no 
fault  is  imputable  to  the  party,  it  is  sufficient. 
In  the  present  case,  it  appeared  that  the  note 
was  in  court  a  few  days  before,  and  intro- 
•duced  in  evidence  on  the  trial  against  Foyles, 
the  maker,  but  had  been  mislaid,  and  upon, 
thorough  search  could  not  be  found.  Every 
■case  of  this  kind  must  depend,  in  a  great 
measure,  upon  its  own  circumstances. 
597*]  *Thi8  rule  of  evidence  must  be  so  ap- 
{tlicNl  as  to  promote  the  ends  of  justice,  and 
guard  against  fraud  or  imposition.  If  the 
circumstances  will  justify  a  well-grounded  be- 
lief, that  the  original  paper  is  kept  back  by 
design,  no  seconddry  evidence  ought  to  be  ad- 
mitted;'but  when  no  such  suspicion  attaches, 
4ULd  the  paper  is  of  that  description  that  no 
-doubt  can  arise  as  to  the  proof  of  its  contents, 
there  can  be  no  danger  in  admitting  the 
secMidary  evidence.  In  this  case,  the  note  hav- 
ing been  in  court  a  few  days  before,  and 
proved,  upon  a  trial  against  the  maker,  there 
<  could  be  no  possible  inducement  to  witlihold 
it,  and  it  was,  no  doubt,  mislaid  purely  by 
■accident. 

It  is  objected,  in  the  second  place,  that  if 
secondary  evidence  is  admissible,  the  contents 

-of  the  note  was  not  proved  by  that  which  was 
competent;  that  it  should  have  been  by  a 

-notarial  copy.   Proof  of  the  contents  of  a  lost 

nil  ought  to  be  the  best  the  party  has 
is  power  to  produce,  and,  at  all  events,  such 
-as  to  leave  no  reasonable  doubt  as  to  the  sub- 
stantial parts  of  the  paper.  But  to  have  re- 
•quired  a  notarial  copy,  would  have  been  de- 
manding that,  of  the  existence  of  which  there 
was  no  evidence,  and  which  the  law  will  not 
presume  was  in  the  power  of  the  party;  it 
not  being  necessary  that  a  promissory  note 
should  be  protested. 

It  is  objected,  lastly,  that  secondary  evidence 
was  not  admissible,  without  a  special  count  in 
the  declaration  upon  a  lost  note.  The  English 
practice  on  this  subject  has  not  been  adopted 
m  this  country,  as  far  as  our  knowledge  of  it 
698*]  extends,  *and  to  require  a  special  count 
-upon  a  l«t  note,  would  be  shutting  the  door 
■asainat  secon^u7  evidence,  in  all  cases  where 
the  note  was  lost  after  declaration  filed.  We 
-do  not  think  any  danger  of  fraud  is  to  be  a[f* 
prehended  from  the  admission  of  such  evidence, 
under  the  usual  count  upon  the  note;  and,  the 
practice  in  the  court  below  not  requiring  a 
-special  count  in  such  cases,  no  error  was  com- 
mitted in  the  admission  of  the  evidence. 
Judgment  affirmed.* 


[Promissory  Note.] 
GEORGE  ITGHUDER,  Phiiatiff  In  Error, 

V. 

rTHE  PRESIDENT,  DIRECTORS,  and  COM- 
PANY of  THE  BANK  OF  WASHINGTON, 
Defendants  in  Error. 

Where  the  maker  of  the  note  has  removed  Into 
.anotber  state,  or  another  Jurisdiction,  subsequent 
to  the  making  of  the  note,  a  personal  demand 
■npon  him  la  not  necessary  to  charge  the  tndorser. 


1. — Ur.   Chief   Justice    Marslrall,    Hr.  Justice 
'Washington  and  Mr.  Justice  Duvall  did  not  alt  In 
.this  cause.   Mr.  Justice  Story  dissented. 
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hat  It  Is  snOeieDt  to  present  the  note  at  the  for- 
mer place  of  residence  of  the  maker. 

THE  opinion  of  the  court  was  delivered  by- 
Mr.  Justice  Johnson: 
*This  case  comes  up  from  the  Circuit  ['599 
Court  of  the  District  of  Columbia,  in  which  a 
suit  was  instituted  against  the  plaintiff  here, 
as  indorser  of  one  Patrick  M'Gruder. 

The  facts  are  exhibited  in  a  stated  case, 
upon  which,  by  consent,  an  alternative  judg- 
ment is  to  be  entered.  The  judgment  below 
was  for  the  plaintiffs  in  the  action,  and  the 
defendant  brings  this  writ  of  error  to  have 
that  judgment  reversed,  and  a  judgmeuE 
entered  in  his  favor. 

The  leading  facta  in  the  cause  are  so  much 
identified  with  those  in  the  case  of  Reoner  v. 
The  Bank  of  Columbia,*  decided  at  H,he  present 
term,  on  the  question  relative  to  the  days  of 
grace,  that  the  decision  in  that  cause  disposes 
of  the  principal  question  raised  in  this. 

But  there  is  another  point  presented  in  the 
present  cause.  There  was  no  actual  demand 
made  on  the  drawer  of  this  note,  and  the  ques- 
tion  intended  to  be  presented  was,  whetlier  the 
facts  stated  will  excuse  it. 

At  the  time  of  drawing  the  note,  and  until 
within  ten  days  of  its  falling  due,  the  maker 
was  a  house-keeper  in  the  District  of  Co- 
lumbia. But  he  then  removed  to  the  state  of 
Maryland,  to  a  place  within  about  nine  miles 
of  the  District.  The  case  admits,  that  neither 
the  holder  of  the  note,  nor  the  notary,  knew 
of  his  removal  or  place  of  residence;  but  the 
circumstances  of  his  removal  had  nothing  in 
them  to  sanction  its  being  construed  into 
an  act  of  absconding.  Thewordsof  *the  [*aOO 
admission  to  this  point  Ure,  that  he  "went  to 
the  house  where  the  said  Patrick  had  last  re- 
sided, and  from  which  he  bad  removed,  as 
aforesaid,  in  order  there  to  present  the  said 
note,  and  demand  payment  of  the  same;  and 
not  finding  him  there,  and  being  ignorant  ot 
his  place  of  residence,  returned  the  said  note 
under  protest." 

The  alternative  in  which  the  judgment  of 
the  court  is  to  be  rendered,  is  not  very  appro- 
priately  stated;  but  since  the  absurdity  can- 
not have  entered  into  the  minds  of  the  parties, 
that,  not  knowing  of  the  removal  or  present 
abode  of  the  drawer,  the  holder  was  still  bound 
to  follow  him  into  Maryland,  we  will  con- 
strue the  submission  with  reference  to  the 
facts  admitted;  and  then  the  question  raised  la. 
Whether  the  holder  had  done  all  that  he  was 
bound  to  do,  to  excuse  a  personal  demand  upon 
the  maker. 

On  this  subject  the  law  is  clear:  a  demand 
on  the  maker  is,  in  general,  indispensable;  and 
that  demand  must  be  made  at  his  place  of 
abode  or  place  of  business.  That  it  should  be 
strictly  personal,  in  the  language  of  the  sub- 
mission, is  not  required;  it  is  enough  if  it  ia 
at  his  place  of  abode,  or,  generally,  at  the  place 
where  ne  ought  to  be  found.  But  his  actual 
removal  is  here  a  fact  in  the  ease,  and  in  thia, 
as  well  as  every  other  case,  it  is  incumbent 
upon  the  indorsee  to  show  due  diligence.  Now, 
that  the  notary  should  not  have  found  the 
maker  at  hia  late  residence,  was  the  necessary 
consequence  of  his  nmovU,  and  is  entirdy 


2. — Ante,  p.  B81. 
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— riatcet  with  the  rappodfloii  of  hh  not 
'having  made  any  one  of  thoae  inquiries 
«UA  woidd  have  led  to  a  deTelopment  of  the 
<aiBe  whj  he  did  not  find  him  there.  Non  con- 
■tat,  but  he  may  have  removed  to  the  next 
door,  and  the  first  question  would,  most  prob- 
ably, have  extracted  information  that  would 
tave  pat  him  on  further  inquiry.  Had  the 
haaae  been  ahut  up,  he  might  with  equal  oor- 
teetneia  have  retnrned  "that  he  had  not  found 
Urn,"  and  yet  that  cleuly  would  not  have 
ezrued  the  demand*  unless  followed  by 
naaMuhltt  inquiries. 

The  party  must,  then,  be  considered  as  lying 
ender  the  same  obligations  as  if,  having  made 
iaqoiry,  he  had  ascertained  that  the  maker  had 
removed  to  a  distance  of  nine  miles,  and  into 
aaother  jurisdiction.  This  is  the  utmost  his 
iaqniries  could  have  extracted,  and  marks,  of 
eonrae,  the  outlines  of  his  legal  duties. 

Here  distance  is,  in  itself,  no  excuse  from 
4aiand;  but,  in  ^neral,  the  indorser  takes 
apon  himself  the  inconvenience  resulting  from 
taat  cause.  Nor  is  the  benefit  of  the  post- 
eOee  allowed  him,  as  in  the  case  of  notice  to 
the  indorser. 

But  the  question  on  the  recent  removal  into 
another  jurisdiction  is  a  new  one,  and  one  of 
ame  nicety.  In  case  of  original  residence  in 
a  state  different  from  that  of  the  indorser,  at 
the  time  of  taking  the  paper,  there  can  be  no 
^joestion;  but  how  far,  in  case  of  subsequent 
aad  recent  removal  to  another  state,  the  holder 
shall  be  required  to  pursue  the  maker,  is  a 
qnestion  not  without  its  difUcultiea. 

We  think  that  reason  and  convenience  are  in 
«tS*]  'favor  of  sustaining  the  doctrine  that 
sadt  a  removal  is  an  excuse  from  actual  de- 
■and.  Precision  and  certainty  are  often  of 
■QIC  importance  to  the  rules  of  law  than 
dwir  atMtract  justice.  On  this  point,  there  is 
BO  other  rule  tliat  can  be  laid  down,  which 
will  not  leave  too  much  latitude  as  to  place 
aad  distance.  Besides  which,  it  is  conaietent 
with  analogy  to  other  cases,  that  the  indorser 
■bonld  stand  committed,  in  this  respect,  by  the 
eoDdoct  of  the  maker.  For  bis  absconding  or 
roDOFal  out  of  the  kingdom,  the  indorser  is 
heU,  in  England,  to  stand  committed;  and, 
ahboD^  from  the  contiguity,  and,  in  some 
iastaneea,  reduced  size  of  the  states,  and  their 
anion  under  the  general  government,  the 
anslogy  is  not  perfect,  yet  it  is  obvious  that  a 
removal  from  the  sea-board  to  the  frontier 
states,  or  vice  versa,  would  be  attended  with 
an  the  liardships  to  a  holder,  especially  one  of 
the  same  state  with  the  maker,  that  oould  re- 
aelt  from  crossing  the  British  channd. 

With  this  view  of  the  subject,  we  are  of 
epfasion  that  the  judgment  below,  although 
icndered  on  a  different  ground,  u^ust  be  sus- 
tained. 
Judgment  affirmed. 


«•»*]        ['Patent.  Praetloe.] 

Ex-parte  WOOD  &  BRUNDAGB 

Vsdcr  the  loth  section  of  the  patent  act  of  the 
Slat  of  Febmaij,  1788,  ch.  11,  opon  sraDtlns  a 
nie.  bj  the  iedic  of  the  Dtstrtct  Court,  opon  Ihe 
•  L.  cd. 
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pateotee.  to  show  eaass  why  ptoeem  should  not 
Issae  to  repeal  the  patent,  the  patent  Is  not  re. 
pealed,  de  facto,  bj  makioE  the  rale  absolute :  but 
tbe  process  to  be  awarded  la  In  tbe  nature  of  a 
scire  facias  at  common  law,  to  the  patentee  to 
ehow  cause  why  the  patent  should  not  be  repealed, 
with  costs  of  suit ;  and  upon  the  retnrn  at  such 
process,  duly  served,  tbe  Jud^e  Is  to  proceed  to 
stay  the  cause,  upon  the  oleadlugs  filed  by  the 
parties,  and  the  Issue  Joined  thereon.  If  the  tssua 
be  &n  Issue  of  fact,  the  trial  thereof  Is  to  be  bv  a 
Jury ;  It  an  issue  of  law,  by  the  court,  as  in  other 
caaes. 

'  In  anch  s  case,  s  record  Is  to  be  made  of  the  pro. 
ceedlDgs,  antecedent  to  the  rule  to  show  cause  why 
process  should  oot  Issue  to  repeal  tbe  patent,  ana 
upon  which  the  rule  Is  founded. 

THIS  cause  was  argued  by  Mr.- Haines  In 
support  of  the  nde,  and  by  Mr.  ErnmetC* 
against  it. 

iSr.  JusSlee  Story  delivered  the  oinnion  of 
the  court: 

The  district  judge  of  the  southern  district  of 
New  York,  under  the  10th  section  of  the  pat- 
ent act  of  the  21st  of  February,  1793,  chapter 
11,  granted  a  rule  upon  Charles  Wood  and  Gil- 
bert 'Brundage,  at  the  instance  and  ["604 
complaint  of  Jethro  Wood,  to  show  cause  why 
process  should  not  issue  against  them,  to  re- 
peal a  patent  granted  to  them  for  a  certain 
invention,  in  due  form  of  law;  and  upon  hear* 
ing  the  parties,  no  sufficient  cause  being,  in 
his  judgment,  shown  to  the  contrary,  he,  on 
tbe  2d  day  of  July,  1823,  passed  an  order  that 
the  said  rule  be  made  absolute,  and  that  the 
said  patent  be  repealed;  and  that  process  issue 
to  repeal  the  said  patent,  and  for  the  costs 
of  the  complainant.  The  patenLees,  by  their 
counsel,  moved  the  court  to  direct  a  record  to 
be-  made  of  the  whole  proceedings,  and  that 

Process,  in  the  nature  of  a  scire  facias,  should 
e  issued,  to  try  the  validity  of  the  patent. 
The  court  denied  the  motion,  upon  the  ground 
that  these  were  summary  proceedings,  and  that 
the  patent  was  repealed  de  facto,  by  making 
the  rule  absolute;  and  that  the  process  to  be 
issued  was  not  in  the  nature  of  a  scire  facias, 
to  try  the  validity  of  the  patent,  but  merely 
process  repealing  the  patent. 

A  motion  was  made,  on  a  former  day  of  this 
term,  in  behalf  of  the  patentees,  for  a  rule 
upon  the  district  judge,  to  show  cause  why  a 
mandamus  should  not  issue  from  this  court, 
directing  him  to  make  a  record  of  the  proceed- 
ings in  the  cause,  and  to  issue  a  scire  facias, 
for  the  purpose  of  trying  the  validity  of  the 
patent.  The  rule  having  been  granted,  and 
due  service  had,  the  case  has  since  been  argued 
by  counsel,  for  and  a^inst  the  rule;  and  the 
opinion  of  this  coturt  is  now  to  be  delivered. 

Two  objections  have  been  urged  at  tM  bar, 
"against  the  making  this  rule  absolute.  [*605 
The  first  is,  that  these  proceedings,  being  sum- 
mary, are  not  properly  matters  of  record.  The 
second,  that  this  is  not  a  case  in  which,  by 
law,  a  scire  facias,  or  process  in  the  nature  of 
a  scire  facias,  can  be  awarded,  to  try '  the 
validity  of  the  patent. 

Both  of  these  objections  are  founded  upon 
the  provisions  of  the  10th  section  of  the  patent 
act,  and  must  be  decided  by  a  careful  examina- 

1.  — He  cited  Steams  v.  Barrett,  1  Uason's  Rep. 
153 ;  8  Hod.  28 ;  1  Balk.  144. 

2.  — He  cited  1  V.  8.  Law  Journal,  86 ;  Ez-parte 
O'Reilly,  1  Vea.  Jon.  112 ;  Bz-parte  Fox.  1  Ves.  A 
Beones.  67;  Jefferson's  case.  8  Saood.  16 
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tion  of  those  provisioiu.  The  words  are,  "that, 
upon  oath  oi*  affirmatioii  being  made,  before 
the  judge  of  the  District  Court,  where  the 
patentee,  his  executors,  etc.,  reside,  that  any 
patent,  which  shall  be  issued  in  pursuance  of 
this  act,  was  obtained  surreptitiously,  or  upon 
false  suggestion,  and  motion  made  to  the  said 
court  within  three  years  after  issuing  the  said 
patent,  but  not  afterwards,  it  shall  and  may 
be  lawful  for  the  judge  of  the  said  District. 
Court,  if  the  matter  alleged  shall  appear  to 
him  to  be  sufficient,  to  grant  a  rule  that  the 
patentee,  or  his  executor,  etc.,  show  cause  why 
process  should  not  issue  against  him,  to  repeal 
such  patent;  and  if  sufficient  cause  shall  not 
1m  shown  to  the  contrary,  the  rule  shall  be 
made  absolute;  and  thereupon,  the  judge  shall 
order  procns  to  be  issued  a^^inst  such  patentee, 
or  his  executors,  etc.,  with  costs  of  suit. 
And  in  case  no  sufficient  cause  shall  be  shown 
to  the  contrary,  or  if  it  shall  appear  that  the 
patentee  was  not  the  true  inventor  or  dis- 
coverer, judgment  shall  be  rendered  by  such 
court  for  the  repeal  of  the  said  patent.  And 
if  the  party  at  whose  complaint  the  process 
issued,  shall  have  judnnent  given  against  him, 
•OS*]  he  shall  pay  ul  *such  costs  as  the  de- 
fendant shall  be  put  to  in  defending  the  suit, 
to  be  taxed  by  the  court,  and  recovered  in  due 
eourse  of  law." 

U^n  the  slightest  inspection  of  this  section, 
it  will  be  at  once  perceived,  that  however  sum- 
mary the  proceedings  may  be,  they  are  of  vast 
importance  to  the  parties,  and  involve  the 
whole  right  and  interest  of  the  patentee.  The 
jurisdiction  given  to .  the  court  is  not  general 
and  unlimited,  but  Is  confined  to  eases  whSre 
the  patent  was  obtained  surreptitiously,  or 
upon  false  suggestions;  where  the  patentee  re- 
sides within  the  district;  and  where  the  appli- 
cation is  made  within  three  years  after  the 
issuing  of  the  patent.  It  is,  therefore,  certain- 
ly necessary,  that  all  these  facts,  which  are  in- 
dispensable to  found  the  jurisdiction,  should  be 
stated  in  the  motion  and  accompanying  affi- 
davits; and  without  them,  the  court  cannot  be 
justified  is  awarding  the  rule.  It  follows,  of 
course,  that  in  any  record  that  is  to  be  made  of 
the  proceedings,  they  constitute  the  pre- 
liminary part,  and  ought  not  to  be  omitted. 
In  the  present  case,  they  have  been  wholly 
omitted,  and  the  record  is,  in  this  respect,  In- 
complete and  inaccurate. 

But  it  is  said  that,  technically  speaking,  these 
proceeding  are  not  matters  of  record.  They 
are  certainly  proceedings  of  a  court  of  record, 
for  yich  are  all  the  courts  of  the  United 
States,  in  virtue  of  their  organization,  both 
upon  principles  of  the  common  law,  and  the  ex- 
press intendment  of  Congress.  In  general,  the 
interlocutory  proceedings  in  suits  are  not 
entered  of  record,  as  they  are  deemed  merely 
«07*]  collateral  incidents.  But  where  'a 
special  Jurisdiction  is  given  to  a  court,  as  in 
the  present  instance,  it  appears  to  us  Uiat,  in 
conformity  to  the  course  of  decisions  in  this 
court,  upon  the  subject  of  jurisdiction,  all  the 
preliminary  proceedings  required  to  be  found 
that  jurisdiction  should  appear  of  record,  as 
they  constitute  an  essential  part  of  the  case. 
In  general,  motions  and  rules  made  in  the 
course  of  suits,  over  which  the  court  has  an 
acknowledged  jurisdiction,  are  not  entered  of 
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record.  But  where  a  rule  is  the  sole  fonndatioik 
of  the  suit,  and  the  first  step  in  its  progress,, 
that  rule  can  only  be  granted  under  special 
circumstances  prescribed  by  law;  it  is  not  suf- 
ficient to  show  that  the  rule  itself  was  granted* 
but  it  must  also  appear,  by  the  proceedings^ 
that  it  was  rightfully  panted. 

But  the  more  material  question  is,  whether 
the  proceedings,  so  far  as  the  rights  of  the  pat- 
entees are  concerned,  terminated  with  the  rule- 
being  made  absolute,  no  that,  ipso  facto,  the- 
patent  was  repealed,  and  the  process  to  be  is- 
sued was  only  process  to  enforce  or  declare 
repeal;  or  whether  the  process  was  in  the  na- 
ture of  a  scire  facias  at  common  law,  to  repeal- 
the  patent,  if,  upon  a  future  trial,  the  same- 
should  be  found  invalid. 

This  question  must  be  decided  by  the  terms- 
of  the  section  in  controversy;  but  in  the  inter- 
pretation of  those  terms,  if  their  meaning  is- 
somewhat  equivocal,  that  construction  ou^ht 
certainly  to  be  adopted  which,  not  departing 
from  the  sense,  is  most  congenial  to  our  insti- 
tutions, and  is  most  convenient  in  the  admin- 
istration of  public  justice.  "The  secur-  ['608- 
ing  to  inventors  of  an  exclusive  right  to  their 
inventions,  was  deemed  of  so  much  importance^ 
as  a  means  of  promoting  the  mrogress  oT 
science  and  the  useful  art^  that  the  constitu- 
tion has  expressly  delegated  to  Congress  the- 
power  to  secure  such  rights  to  them  for  & 
limited  period.  The  inventor  has,  during  thia. 
period,  a  property  in  his  inventions ;  a. 
property  which  is  often  of  very  great 
value,  and  of  which  the  law  intended 
to  give  him  the  absolute  enjoyment  and 
possession.  In  suits  at  common  law,  where  the 
value  in  controversy  exceeds  $20.00,  the  consti- 
tution has  secured  to  the  citizens  a  trial  by~ 
jury.  In  causes  of  equity  and  admiralty  juris- 
diction, they  have  the  security  of  a  regular  and. 
settled  course  of  proceedings,  where  the  rules- 
of  evidence  and  the  principles  of  decision  are 
well  established.  And  in  all  these  cases,  there- 
is  the  farther  benefit  conferred  by  our  taws,  of 
revising  the  judgments  of  the  inferior  eoiurta^ 
by  the  exercise  of  appellate  jurisdiction.  It  is- 
not  lightly  to  be  presumed,  therefore,  that  Con- 
gress, in  a  class  of  cases  placed  peculiarly  with- 
in its  patronage  and  protection,  involving  some 
of  the  dearest  and  most  valuable  rights  which- 
society  acknowledges,  and  the  constitutioa 
itself  means  to  favor,  would  institute  a  new 
and  summary  process,  which  would  finally  ad- 
judge upon  those  rights,  without  a  trial  by 
jury,  without  a  right  of  appeal,  and  without 
any  of  those  guards  with  which,  in  equity 
suits,  it  has  fenced  round  the  general  adminis- 
tration of  justice.  The  patent  acts  have  given 
to  the  patentee  a  right  to  sue  at  common  law, 
for  damages  for  any  violation  of  his  invention; 
•and  have. given  him  a  farther  right  to  [*0O»- 
clttim  the  interference  of  a  court  of  equity,  by 
way  of  injunction,  to  protect  the  enjoyment  oi 
his  patent.  It  would  be  somewhat  surprising 
if,  after  such  anxious  legislation,  there  should 
exist  in  the  act  a  clause  which,  in  a  summary^ 
manner,  enables  any  person  to  repeal  his  pat- 
ent, and  thus  sweep  away  his  exclusive  prop- 
erty, without  interposing  any  guards  by  way 
of  appeal,  or  any  regular  proceedings,  by  whiciL 
tlie  validity  of  titles,  in  ordinary  cases,  ia. 
examined  and  contested. 

—        Wheat.  »- 
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Witli  tbese  considerations  in  view,  let  the 
10th  section  of  the  act  be  examined.  Its  object 
3a  to  provide  some  means  to  repeat  patents  which 
baTe  been  obtained  surreptitioushr,  or  upon 
false  snggestions;  the  very  cases  for  which  a 
scire  facias  issues  at  the  common  law.  As  the 
patents  are  not  enrolled  in  the  records  of  any 
fiourt,  but  among  the  rolls  of  the  Department 
-of  State,  it  was  necessary  to  give  some  direc- 
tions as  to  the  correct  time  and  manner  of  insti- 
tating  proceedings  to  repeat  them.  It  accord- 
ingly directs,  that  the  district  judge  may,  upon 
proper  evidence,  under  oaUi,  and  motion  made 
to  the  court,  in  his  discretion,  "grant  a  rule 
that  the  patentee,  etc.,  show  cause  why  proc- 
•eas  should  not  issue  against  him,  to  repeal  such 
patent;  and  if  sufficient  cause  shall  not  be 
shown  to  the  contrary,  the  rule  shall  be  made 
absolute,  and  thereupon  the  judge  shall  or- 
der process  to  be  issued  against  such  patentee, 
«te„  with  costs  of  suit."  It  is  obvious,  from 
the  language  of  this  clause,  that  the  rule  is 
«  rule  not  to  repeal  the  patent,  it  it  is  made 

•  10*1  absolute,  but  a  *rule  for  process  to  issue 
to  repeal  the  patent.  It  is  not,  then,  the  rule, 
'bat  the  process  contemplated  by  the  act,  that 
repeals  the  patent.  It  is  not  a  mere  form, 
but  is  of  the  essence  of  the  proceedings,  without 
which  the  rule  has  no  efficacy.  Is  the  process 
to  be  issued  a  process  which,  per  se,  repeals  the 
patent,  or  ars  the  words  "to  repeal  such  pat- 
«nt,"  to  be  construed  as  merely  descriptive  of 
the  nature  of  the  process,  and  of  the  effect  of  it, 
if  judgment  shall  be  finally  pronounced  in  sup- 
port of  itt  In  other  words,  is  it  a  process  m 
the  nature  of  an  execution,  or  a  judicial  proc- 
ess, in  the  nature  of  a  scire  facias,  calling  for 
further  proceedingsT  If  the  words  of  the  sec- 
tion had  stopped  at  the  clause  already  referred 
to,  it  would,  perhaps,  have  been  difficult  to 
tad  a  BOffieient  explanation  of  the  legislative 
will,  to  have  led  the  court  to  the  oondusion, 
that  jndieial  process,  in  the  nature  of  a  scire 
facias,  was  certainly  intended;  there  would 
have  been  some  reason  for  hesitation;  but,  even 
th«t.  an  interpretation  against  such  process 
would  not  have  been  without  serious  embarrass- 
ments. It  could  not  be  arrived  at,  without  leav- 
ing much  of  questionable  reasoning  behind.  But 
the  section  does  not  stop  here.  It  goes  on  to 
make  farther  provisions,  which,  if  uie  process 
Absolutely  repealed  the  patent,  could  have  no 
operation,  and  no  intelligible  meaning.  On  the 
tnber  hand,  if  the  process  was  to  be  in  the  na- 
ture of  a  scire  facias,  all  the  words  are  sensible 
and  operative,  and  describe  the  proper  pnwress 
and  proceedings  upon  such  a  writ.  The  clause 
Is  in  these  words:  "And,  in  case  no  sufficient 

•  11*]  'cause  shall  be  sbovra  to  the  contrary, 
or  if  It  shftll  appear  that  the  patentee  was  not 
tba  true  inventor  or  discoverer,  judgment  shall 
be  rendered  by  such  court  for  the  repeal  of  the 
patent."  These  words  follow  after  the  clause 
awarding  the  process,  and,  of  course,  suppose 
the  process  already  issued.  The  party  is  sup- 
posed to  be  called  upon  to  show  cause,  which  is 
precisely  wliat  a  scire  facias  requires  in  its  offi- 
cial mandate;  and  if  no  sufficient  cause  is  shown 
to  the  contrary,  or  if  it  shall  appear  that  the 
patentee  was  not  the  true  inventor  or  disooverer, 
then  the  patent  is  to  be  repealed.  If  the  process 
it  merefy  to  repeal  the  patent,  and  not  to  insti- 
tale  a  trial,  how  can  ttie  party  sbov  causel 
«  lb  ed. 


how  can  it  judicially  appear  that  the  patentee 
is  not  the  inventor?  These  provisions  are  intel- 
ligible in  a  scire  facias,  for  that  authorizes  sub- 
sequent inquiry  into  tiie  law  of  the  facta.  But, 
farther,  "judgment"  is  to  be  rendered.  Now, 
it  is  not  necessary  to  lay  any  particular  stress 
on  this  word,  as  a  known  juridical  phrase,  ex 
presaive  of  the  final  decision  of  the  court;  but 
if  the  making  the  rule  absolute  repealed  the 
patent,  and  the  process  is  merely  an  execution, 
how  could  any  subsequent  judgment  be  ren- 
dered in  the  case?  It  would  be  contrary  to  all 
analogy,  to  all  rules  of  jndicl^  latorpretotion, 
to  suppose  that  judgment  is  to  succeed,  and  not 
to  precede,  the  vrrit  of  execution.  The  clause 
goes  on  "and  if  the  party,  at  whose  complaint 
the  process  issued,  shall  have  judgment  against 
him,  he  shall  pay  all  such  costs  as  the  defendant 
shall  be  put  to  in  defending  the  suit,  to  be  taxed 
*by  the  court,  and  recovered  in  due  ['612 
course  of  law."  The  language  is  here  still 
more  distinct  and  persuasive.  It  imports,  in  a 
clear  manner,  that  some  proceedings  were  to  be 
had  after  the  process  issued,  by  which  the  case 
might  be  farther  iuTestigated;  and  if  upon  such 
investigation  judgment  should  be  against  the 
complainant,  the  patentee  should  recover  his 
costs.  The  language  is,  that  the  party,  at  whose 
complaint  the  process  issued,  not  the  rule  is- 
sued, shall  have  judgment  against  him.  Upon 
whatt  the  mlet  Oertoinly  not;  but  upon  the 
process  Issued.  He  shall  pay  the  costs  to  which 
the  defendant  is  put  in  defending  the  suit. 
What  suit  is  here  intended?  We  think  it  is 
clear  that  it  means  the  suit  upon  the  process, 
that  is,  upon  the  scire  facias ;  for  the  proceed- 
ings upon  the  rule  are  not,  in  a  technical,  or  in 
any  accurate  sense,  a  suit.  The  costs  of  defend- 
ing the  suit  are  to  be  paid.  But  how  can  any 
costs  arise  from  a  defense  upon  a  process  which 
is  final  and  absolute?  It  appears  to  the  court, 
that  to  give  the  construetlon  ctmtended  for  by 
the  counsel  against  the  rule,  would  be  to  reject 
the  plain  and  obvious  purport  of  the  whole  of 
the  lost  clauses  of  the  section,  and  make  them 
a  perfect  nullity.  In  the  other  view,  they  have 
entire  effect,  and  are  as  reasonable  and  just,  in 
themselves,  as  they  are  promotive  of  the  secur- 
ity of  vested  rights  and  property. 

Kor  does  the  occurrence  of  the  words  **eoats 
of  suit,"  In  the  preceding  part  of  the  section, 
where  it  is  said  that  '"the  process  shall  be 
issued,  etc.,  with  costs  of  suit,"  in  the  slightest 
degree  impugn  'this  '  interpretation.  [*61S 
The  true  meaning  of  these  vrords  in  this  con- 
nection, is  not  the  costs  of  suit,  already 
incurred,  shall  be  paid  and  collected,  but  that 
the  process  shall  he,  to  show  cau«e  wl^  the 
patent  shall  not  be  repealed,  and  costs  of  suit 

?:iven  to  the  complainant.  In  this  view  it 
ortifles  the  eonstructifm  already  asserted  by 
the  court.  That  this  is  the  true  exposition  of 
the  words,  is  made  apparent  by  examining  the 
6th  section  of  the  patent  act  of  1790,  ch.  34, 
which  is  exactly  similar  in  terms  to  the  10th 
section  of  the  present  act.  except  that  it  omits, 
in  this  place,  the  words  "costs  of  suit."  These 
words,  therefore,  were  not  intended  to  change, 
and  cannot  be  admitted  to  change,  the  natural 
meaning  of  the  other  parts  of  the  section.  And 
if  the  other  words  used  in  this  connection  are 
descriptive  of  the  natuVe  of  the  process,  these 
words  are  merely  explanatoiy  ol  the  legislative 
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intent,  that  the  costs  of  the  suit  should  follow 
upcni  the  final  judgment  in  favor  of  the  com- 
plainant. Without  this  provision,  as  the  other 
clause  giving  costs  applies  to  the  patentee  only, 
tlie  complainant,  although  he  should  prevail  in 
the  sui^  would  not  be  entitled  to  any  coats. 
This  was  a  real  defect  in  the  first  act,  and  is 
cured  by  the  insertion  of  the  words  under  con- 
sideration. 

Nor  are  there  any  public  mischiefs  which 
will  result  from  the  view  which  the  court  takes 
of  this  section.  On  the  contrary,  it  will  sub- 
serve the  purposes  of  general  justice.  If  a 
patent  has  been  fraudulently  obtained,  or  upon 
false  suggestions,  it  may  be  repealed  within 
614*]  uiree  years,  if  a  jury,  'upon  a  trial, 
shall  be  satisfied  of  the  fact.  If  such  a  repeal 
be  not  had,  still  the  public  have  a  perfect 
security.  They  may  violate  the  patent  with 
impunity,  and  if  sued  for  the  violation,  any 
person  may  show  the  same  Heta  In  his  defense, 
and  they  will  constitute  a  complete  bar  to  the 
suit,  the  express  provisions  of  the  6th 
section  of  the  patent  act.  Here,  also,  the  trial 
will  be  ordinarily  by  a  juir,  and  if  the  verdict 
is  found,  upim  such  facta  in  favor  of  the 
defendant,  the  .  law  expressly  declares,  that 
"judgment  shall  be  rendered  for  the  defend- 
ant, with  costs,  and  the  patent  shall  be  declared 
void.**  Many  patents,  under  this  section,  have 
already,  in  such  suits,  been  adjudged  void;  so 
that  the  danger  of  extensive  imposition  or  in- 
jury is  wholly  chimerical.  On  tiie  other  hand, 
if,  bv  any  accident  or  mistake,  the  patentee 
should  neglect  to  appear  to  oppose  the  rule, 
upon  the  argument  on  the  other  side,  he  may 
be  remediless.  But,  upon  the  exposition  of  the 
statute  adopted  by  the  court,  he  will  wtSll  be 
entitled  to  appear  to  the  scire  facias,  and  have 
a  more  deliberate  opportunity  to  defend  his 
rights. 

Upon  the  whole,  It  is  the  opinion  of  the 
court  that  the  rule  ought  to  be  made  absolute, 
and  that  a  peremptory  mandamus  issue  to  the 
judge  of  the  District  Court,  directing  him  to 
enter  upon  record  the  proceedings  in  this  cause, 
antecedent  to  the  granting  of  the  rule,  and 
upon  which  it  was  founded ;  that  he  award  a 
process,  in  the  nature  of  a  scire  facias,  to  the 
patentees,  to  ehow  cause  why  the  patent  should 
not  be  repealed,  with  costs  of  suit;  that  upon 
•  16*]  such  process  being  returned,  'duly  ex- 
ecuted, he  proceed  to  try  the  same  cause,  upon 
the  pleadings  filed  by  the  parties,  and  the  issue 
joined  thereon;  and  that,  if  the  issue  ho  joined 
be  an  issue  of  fact,  then  the  trial  thereof  to  be 
by  a  jury;  if  an  issue  of  law,  then  by  the  eourt> 
as  ill  other,  cases. 

Mandamus  accordingly. 

Judgment. — ^Upon  the  hearing  of  this  cause 
upon  the  rule  to  show  cause,  heretofore  award- 
ed by  this  court,  and  on  consideration  of  the 
arguments  of  counsel  for  and  against  making 
the  same  rule  absolute,  it  is  ordered  and 
adjudged  by  the  court  that  the  same  rule  be, 
and  hereby  is,  made  absolute.  And  it  is  further 
ordered  by  the  court  that  a  peremptory  man- 
damus Issue  to  the  district  judge  of  the  south- 
em  district  of  New  York,  commanding  him  to 
enter  upon  record  the  proceedings  in  this  cause, 
antecedent  to  the  granting  by  him  of  the 
rule  to  show  cause  why  proceu  should  not 
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issue,  to  repeal  the  patent  In  the  proceedings 
mentioned,  and  upon  which  the  said  rule  was 
founded}  that  the  said  judge  do  award  a  proe- 
esB,  in  the  nature  of  a  scire  facias,  to  the 
patentees,  to  show  cause  why  the  said  patent 
should  not  be  repeated,  with  costs  of  suit;  that 
upon  the  return  of  such  process,  as  duly 
served,  the  said  judge  do  proceed  to  try  the 
cause  upon  the  pleadings  filed  by  the  parties, 
and  the  issue  joined  thereon;  and  that  if  the 
issue  be  an  issue  of  fact,  the  trial  thereof  be 
by  a  jury;  if  an  issne  of  law,  then  the  court,, 
as  in  other  cam.  -  ■ 


t*FrlBe.  Judicial  Sale.] 

THE  MONTE  ALLEGRE. 
Tenant,  Claimant. 


In  Judicial  sales,  there  Is  no  warranty,  expiess 

or  Implied. 

Upon  a  sale  by  the  marshal,  under  an  order  of 
court,  no  warranty  Is  Implied. 

Neither  the  marshal,  nor  bis  aKent,  the  auction- 
eer,  has  any  authority  to  warrant  the  article  sold. 

Qucre,  How  far  the  marshal  U  respoaslble  to 
the  vendee,  In  his  private  capacity.  If  he  undertake- 
to  warrant,  or  to  do  what  would  imply  a  warranty 
in  a  private  sale. 

Upon  an  admiralty  proceedlnc.  In  rem,  where- 
the  proceeds  of  the  sale  are  broofbt  Into  court, 
they  are  not  liable  to  make  ffood  a  loss  stwtalned 
by  the  purchaser.  In  consequence  at  a  detect  belns 
discovered  In  the  article  sold. 

APPEAL  from  the  Cinmit  Court  of  Mary- 
land. 

The  appellant,  Thomas  Tenant,  filed  his  pe- 
tition on  the  14th  of  November,  1821,  in  the- 
Circuit  Court  for  the  Maryland  district,  setting 
forth  that  at  a  public  sale  of  part  of  the  cargo  . 
of  the  ship.  Monte  Allq^^,  under  an  interlocu- 
tory  order  of  the  District  Courts  in  the  caae  of 
Joaquim  Jose  Taaques,  Ccmsul-General  of 
Portugal,  against  the  ship  Monte  Allure,  and 
her  cargo,  he  became  the  purchaser  of  six 
hundred  and  fifty-three  seroons  of  Brazil 
tobacco,  part  of  said  cargo,  for  which  he  paid 
to  the  marshal  of  the  district,  under  whose- 
Buperintendence  the  sale  was  conducted, 
$16,495.46.  Tht-t  the  tobacco  was  sold  by- 
samples,  which  were  sound  and  merchantable, 
and  that,  believing  the  bulk  of  the  tobacco- 
•corresponded,  in  this  respect,  with  the  [*H17 
samples,  be  became  the  purchaser.  That,  shortly 
afterwards,  he  exported  the  whole  of  the  to- 
bacco so  purchased  to  Gibraltar;  and,  after- 
its  arrival  there,  it  was  found,  upon  examina- 
tion, to  be  wholly  unsound  and  unmerchant- 
able, the  greater  part  being  entirely  rotten,^- 
and  the  remainder  unsalable  but  at  very  re- 
duced prices,  and  was,  in  fact,  sold  for- 
94,818.52. 

'J'he  appellant,  in  his  petition,  further  alleges,, 
that  the  tobacco,  received  no  damage  in  ita 
transportation  to  Gibraltar,  but  was,  at  the 
time  it  was  sold  by  the  marshal,  whoUy- 
unsound,  rotten,  and  unmerchantable;  that  the 
cause  in  which  the  order  was  passed,  by  virtue 
of  which  the  tobacco  was  sold,  waa  still  pend- 
ing in  this  court;  and  that  the  proceeds  of  said 
sale  remained  in  the  Circuit  Court,  under  its 
authority  and  control;  and,  thereupon,  prayed 
for  such  relief  as,  upon  proof  of  the  atl^^. 
tions,  he  might  be  considered  by  the  court  en- 
titled to. 

To  this  petition  an  answer  was  filed  on  the- 

•Wbeat.  B. . 
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?d  of  ibj,  1822,  In  the  name  of  Josquim  Jose 
A'asqnes,  Consul-Geneimt  of  Fortugu,  on  be- 
halt  of  the  owners  of  the  proceed!  of  the  ship 
llonte  Altegre  and  her  cargo,  resietinf  the  claim 
of  the  appellant; 

1.  Because  the  court  had  no  jurisdiction  or 
power  whatever  to  sustain  the  petition,  inas* 
iQucb  as  it  was  calling  on  the  court  to  award 
damages  on  a  claim  in  the  nature  of  an  action 
for  a  deceit,  or  on  a  warranty,  as  an  incident  to 
a  cause,  in  its  nature  wholly  of  admiralty  and 
SIS*]  maritime  oognizimce,  *the  claim  being 
f-ntirelv  of  common  law  jurisdiction,  and  could 
not  be  made  an  incident  -to  that  which  apper- 
tains exclusively  to  the  admiralty.  And,  sec- 
ondly, the  claim  was  resisted  upcn  the  merits. 
Proofs  were  taken  on  both  sides,  in  the  court 
hclov,  and  a  decree,  pro  forma,  was  entered  by 
etmsent,  dismissing  the  petition  with  costs;  on 
whidi  the  cause  waa  brought  hf  appeal  to  this 
ronrt. 

Mr.  Meredttl^  for  the  appellant,  in  answer  to 
the  objection  as  to  defect  of  jurisdiction,  stated, 
L  That  this  claim  was  an  incident  to  the  prin- 
cipal ease  of  The  Monte  Allegre,  which  had  been 
fonnerly  determined  in  this  court  by  a  decrcw  of 
lestitntion  to  the  original  Portuguese  owners.' 
The  general  rule  is,  that  where  a  court  has  ju- 
risdietioii  In  the  principal  question,  it  has  juris- 
dietkni,  incidentally,  over  ul  interlocutory  mat- 
ten  that  are  connected  with,  or  arise  out  of,  the 
original  cause.  It  would  seem  to  follow,  there- 
fcn,  that  a  sale,  made  in  virtue  of  an  interlocu- 
tory decree,  a  court  exercising  a  rightful 
and  exclasive  jurisdiction  over  tike  cause  in 
which  snch  decree  is  pronounced,  must  nec- 
essarily be  considered  as  an  incident.  It  could 
not  lie  denied  that  the  interlocutory  decree  it- 
sdf  waa  strictly  incidental ;  and  if  so,  tlie  sale 
mat  necessarily  have  the  same  character,  since 
it  and  tiie  decree  are  inseparably  connected, 
the  decree  and  sale  both  depend  on  the  ju- 
risdiction in  the  principal  cause,  and  so  does 
C19*]  *tbe  title  acquired  by  the  purchaser. 
The  proceeds  of  the  sale  are  in  court,  and 
the  court  has  an  undoubted  power  to  distribute 
them  according  to  equitable  circumstances,  and, 
so  l<ng  as  they  remain  within  its  control,  to 
decide  oo  all  claims  respecting  them.'  The 
aaswer  in  ibis  case,  however,  places  the  juris- 
diction on  distinct  ground.  It  is  said,  that  the 
claim  is  in  the  nature  of  an  action  for  a  de- 
ceit, or  on  a  warranty,  which  are  actions  known 
on^  to  the  common  law,  and  cannot,  therefore, 
be  an  incident  to  that  which  appertains  ex- 
dasively  to  the  admiralty.  Such,  however,  is 
not  the  rale.  Whether  the  original  cause  of 
action  be  either  of  admiralty  or  common  law 
jurisdiction,  all  incidental  matters  follow  the 
jurisdiction  of  the  originid  cause,  whatever  the 
ecnplexion  of  those  matters,  separate^  oon- 
aidered,  ma^  be.* 

2.  In  judicial  sales,  the  court  has  entire  con- 
trol over  the  contract.  It  considers  the  contract 
aa  nmde  with  itself,  and  will  interfere,-  under 
cqniteble  dreumstances,  to  relieve  the  pur- 
Aasa>,  where  it  would  not  Interf«e  in  a  private 
eontimct.    This  is  Uie  established  doetrine  in 


1. — T  Wbett  Rep.  620. 
Z.— Smart  v.  Wolff,  3  T.  R.  828. 
S» — 3  Bl.  Com.  107 ;  2  Bro.  Civ.  and  Adm.  Imw, 
197:  2  Saood.  259:  Cro.  Ells.  086:  Doug.  694; 
•  ••■■n.  Bep.  370. 
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equity.*  The  same  principle  applies  to  sale* 
under  decrees  In  the  Court  of  Admiralty^ 
which  executes  a  "wide  equity." 

*3.  But,  even  admitting  that  the  sale  [*89& 
in  this  cttse  is  to  be  governed  by  the  stricter 
rules  of  the  common  Taw,  it  may  be  brought 
within  those  rules.  The  proof  shows,  conclu- 
sively, that  this  was  a  sale  by  sample,  which  is 
equivalent  to  a  warranty;*  and  such  warranty 
extends  as  well  to  the  soundness  and  merchant- 
able condition  of  the  commodity,  as  to  its  par- 
ticular species.*  The  proof,  and  the  admission 
on  the  record,  are  conclusive,  to  show  that  at 
the  time  of  the  sale  the  tobacco  was  unsound 
and  unmerchantable;  and  if  the  sale  by  sample 
amounts  to  a  warranty,  the  purchaser  was  not 
bound  to  examine  the  tobacco.  Such  an  exam- 
ination, if  made,  would  have  been  no  waiver 
of  the  warranty.* 

4.  The  marshal,  being  the  agent  of  the  conrtr 
was  authorized  to  sdl  by  sample,  that  beings 
according  to  the  proof,  the  usual  and  custom- 
ary mode  of  sale;  and  this  even  if  he  be  con- 
sidered as  a  special  agent.'  The  marshal, 
however,  being  the  agent  of  the  court,  in  all 
sales  under  its  decrees,  is  to  be  considered 
strictly  as  a  general  agent,*  and  is  therefore 
authorized  to  do  all  acta  within  the  scope  of 
his  empli^ment. 

*6.  The  proceeds  now  remiUninjg  in 
the  r^istry,  though  not  the  specific  proceeds 
of  the  tobacco,  are,  notwithstanding,  liable  to 
this  claim.  The  proceeds  of  the  tobacco  were 
disbursed  in  payment  of  duties  and  expenses, 
which  were  a  joint  charge  of  ship  and  cargo. 
The  fund  now  in  court  is  a  common  fund,  on 
which  the  owners  of  the  tobacco  have  a  claim 
for  their  distributive  ehaive. 

Mr.  D.  Hoffman,  for  the  respcmdents,  ocm* 
tended  that  the  marshal  possessed  no  power  to 
warrant  the  quality  of  the  article  sold,  he  being 
a  special  agent,  with  limited  powers ;  and  that 
if  he  had  exceeded  the  scope  of  his  authority, 
he  could  not  thereby  implicate  the  proceeds  of 
the  property,  being  the  agent  of  the  court,  and 
not  of  the  owners.  That  the  limited  authority 
of  the  marshal,  in  the  case  of  sales  1^  order  of 
the  court,  is  universally  known  and  acknowl- 
edged ;  that  all  persons,  therefore,  are  presumed 
to  purchase  on  tlieir  own  means  of  judging; 
and  public  officers  are  never  presumed  to  pos- 
sess the  same  extent  of  knowledge  in  regard  to 
the  quality  of  property  sold  by  them,  as  the 
owners  thereof  would  be  presumed  to  possess. 

Admitting,  then,  argument!  rratia,  that  there 
has,  in  fact,  been  gross  fraud,  or  a  warranty 
express  or  implied,  by  the  marshid,  or  1»-  hi» 
agent,  the  auctioneer,  or  by  both,  such  fraud 
or  warranty  would  neither  Implicate  the  prop- 


4.  — Suffd.  Tend.  84.  115,  lat  Am.  ed.;  Seville  v. 
Seville,  1  P.  Wms.  746;  Morebeed  v.  Frederld^, 
SuKd.  Tend.  App.  624 ;  Lawrence  v.  Cornell,  4 
Johns.  Cb.  Bep.  542. 

5.  — Hlbbert  V.  Sbee.  1  Camp.  118;  KUnlts  v. 
Surry,  5  Esp.  Ben.  267 ;  Gardiner  v.  Gray.  4  Camp. 
144 ;  Sands  v.  Taylor,  5  Jobns.  Bep.  404 ;  Sweet 
V.  Colgate.  20  Johns.  Bep.  196 ;  Bradford  v.  Uanly, 
13  Mass.  Bep.  189.  ...... 

«.— 18  Mass.  Bep.  189. 
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«rt7  nor  involve  the  ownen  In  any  responsibil- 
j^.  It  is  not  competent  for  a  court,  nor  for 
the  m&rshRl,  ae  a^eat  for  that  court,  nor  for 
622*]  the  auctioneer,  as  agent  of  *tfae  mar- 
shal, in  any  case  to  charge  the  property  or 
owners      any  fraud  or  warranty. 

And  fTrat,  as  to  the  power  of  the  court  in 
this  respect:  It  must  he  conceded,  that  the  own- 
ers have  had  no  »gen.ey  in  this  sale;  as  to  them, 
it  is  wholly  in  invitum.  The  sale  was  by  the 
court,  not  by  the  owners ;  the  court  is  not  even 
the  agent  of  the  owners  pro  hae  vice ;  and  as  the 
purposes  of  justice  demand  a  sale,  and  nothing 
more,  and  as  courts  are  never  presumed  to 
Ieuow  the  quality  of  property  sold  under  their 
<nder,  so,  in  the  present  case,  the  order  contains 
An  author!^  to  sell,  which,  we  shall  presently 
show,  does  not  authorize  a  warranty.  If  the 
.  appellant's  claim  be  well  founded,  in  respect  to 
^he  acts  either  of  the  court  or  its  agent,  it  must, 
as  there  has  been  no  express  warrant,  repose 
either  on  the  doctrine  that  a  sound  price  wilt 
insure  a  sound  article,  or  this,  that  a  fraudu- 
-  lent  representation  imposes  a  legal  obligation 
■on  the  court,  to  the  same  extent  to  which  simi- 
lar representations  would  bind  an  individual. 
The  of  a  court,  as  such,  whatever  the  mo- 
-tives  of  the  individuals  who  compose  it,  are,  in 
the  eye  of  the  law,  wholly  uncontamtnated  by 
fraud  or  deceit.  To  that  to  which  the  law  has 
assigned  the  part  of  declaring  justice,  it  cannot 
impute  a  vice  contradictoiy  of  such  a  charac- 
ter, nor  suppose  that  the  oracles  of  justice  can 
dictate  injustice.  The  disUnetion  between  ju- 
•dicial  sales  and  those  of  individuals,  rests 
Tmainly  (1)  on  the  actual  or  presumed  knowl- 
edge of  owners,  and  the  actnal  or  implied  ig- 
norance of  courts  (whose  province  it  sometimes 
033']  is  to  order  'sales)  of  the  nature  and 
quality  of  the  thing  sold;  (2)  on  the  absolute 
impracticability  of  a  court's  inquiring  into  cir- 
-eumstances  of  quality  and  title  in  these  cases, 
and  the  consequent  absence  of  any  reliance,  1^ 
purchasers,  in  these  respeeta;  and  (S)  un  the 
total  want  of  all  motive  m  courts  and  their  offi- 
cers, to  warrant,  defraud,  or  misrepresent.  On 
th^  grounds  is  it  that  the  maxim,  caveat  emp- 
tor, emphatically  applies  to  such  sale.  It  is 
on  a  similar  principle  that  all  judicial  sales  are 
out  of  the  operation  of  the  statute  of  frauds; 
and  this  is  by  no  means  because  the  judicial 
sale  is  at  auction,  for  auction  sales  are  within 
the  statute,  unless  they  are  also  in  pursuance  of 
judicial  authority;  but  it  is  because  there  is  a 
peculiar  respect  due  to  judicial  sales.  The  dan- 
ger which  the  statute  intended  to  guard  against, 
cannot  be  supposed  of  such  sales.* 

On  the  direct  question  under  consideration, 
there  are  but  few  cases  to  be  found  in  the 
books.  In  South  Carolina  it  has  been  rapress- 
ly  decided,  that,  at  a  sheriff's  sale,  caveat  emp- 
tor is  the  best  possible  rule  that  can  be  laid 
•  down.  "The  court  emphatically  states  that  all 
who  attend  such  sales  ought  to  take  care  and 
-examine  into  the  title,  etc.;  that  no  warranty, 
-express  or  implied,  can  be  raised  on  the  part  of 
the  owner,  as  to  whom  the  proceeding  is  coro- 
pdlsory,  nor  of  the  sheriff,  who  is  the  mere 
624*]  agent  of  the  court,  nor  of  the  'court  it- 


1. — Attoraer-General  v.  Day.  1  Vea.  Sen.  221 ; 
3rait(len  v.  Bradbear,  12  Tes.  472 ;  Mason  v.  Arml- 
-ta«e.  18  Ves.  25 ;  8  Hunt.  102 ;  Susd.  Vend.  78. 
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self;  and,  therefore,  in  that  case,  the  claim  of 
the  defendant's  wife  to  dower  is  no  reason  why 
the  purchaser  should  not  pay  the  money  bid  at 
such  sale.*  In  New  York,  however,  we  find 
something  of  a  contrary  doctrine  Advanced  by 
Mr.  Chancellor  Kent,  who  repudiated  Lora 
Hardwieke's  doctrine  in  the  case  of  the  Attor- 
ney-General V.  Day,  and  held  that  sheriffs  sales 
are  within  the  statute  of  frauds.' 

The  cases  on  this  point,  which  have  been 
cited  by  the  appellant's  counsel,  may  be  dis- 
tinguished. 

^e  first  is  Saville  v.  Saville,*  where  it  was 
merely  decided,  that  while  such  a  purchase  be- 
fore the  master  remained  in  flen,  the  court 
would  not  actively  interfere  to  compel  per- 
formance, the  purchase  having  been  made  un* 
der  a  prevalent  delusion  as  to  the  value  of  es- 
tates, and  the  purchaser  was  willing,  in  order 
to  be  relieved,  to  forfeit  his  deposit,  which  was 
one-tenth  of  the  whole  purchase  money.  It  is 
further  to  be  remarked  of  this  case,  that  A 
quEere  is  added  1^  the  learned  commentatnr, 
''whether  this  be  now  the  law  of  the  court.** 

Several  cases  also  were  cited  from  Sugden, 
all  which  may  be  accounted  for  by  their  pecul- 
iar circumstances.  The  sale  was  in  fieri  in 
every  case ;  the  master,  who  conducted  the  sale, 
had  all  the  knowledge  possessed  by  the  owners, 
was  'possessed  of  every  muniment  of  [*62S 
title,  and  ought  to  have  known  of  every  incum- 
brance;  and  most  of  the  sales  were  voluntary; 
or,  if  not,  the  court  either  required  a  forfeitura 
of  the  deposit,  or  the  clearest  proof  <rf  groaa 
mistake,  which  it  was  in  the  master's  power  to 
have  guarded  against.* 

Having  nearly  exhausted  the  mmmon  law- 
sources  of  information,  on  this  question,  I 
shall  be  pardoned  for  seeking  further  light  in 
the  Roman  code,  that  pure  and  copious  foun- 
tain of  written  reason.  It  is  well  known  how 
strict  the  iSdilitian  law  was  in  regard  to  the 
obligations  of  vendors.  Not  only  a  sound  price 
warranted  a  sound  commodity,  but  the  seller 
was  bound  to  declare  all  the  faults  known  to 
him,  nay,  was  responsible  even  for  such  as 
were  altogether  unknown  to  him.  Yet  all  the 
commentators  on  this  edict  admit,  that  neither 
the  action  quanti  minoris,  redhibitoria,  nor  that 
ex  empto,  would  lie  in  the  case  of  fiscal  and  ju- 
dicial sales.  It  appears  that  where  an  extrava- 
gant price  was  given  for  a  commodi^,  the  Ro- 
man law  allowed  a  diminution  of  the  price,  to 
be  enforced  by  the  action  quanti  minoris,  though 
the  purchaser  suggested  neither  fraud  nor  war- 
ranty. But  this  applied  only  to  private  sales, 
not  those  under  public  authority.  So,  if  the 
commodity  were  unsound,  or  unfit  for  its  ordi- 
nary purpose,  that  law  compelled  the  vendor, 
by  the  actio  redhibitoria,  to  take  back  the  prop- 
erty, or  make  allowance  for  its  defects;  but 
the  policy  of  'the  law  did  not  suffer  ju-  ['639 
dicial  or  fiscal  sales  to  he  impugned  1^  the 
redhibitory  action.  Again,  if  the  title  proved 
defective,  in  lands  or  goods,  the  purchaser  re- 


2.~Tbe  Creditors  of  Thayer  v.  Sheriff  of  Cbarlca- 
toD,  2  Bar,  170. 

8. — Slmouds  V.  Catlin,  2  Calnes,  98. 

4.  -2  P.  Wms.  745. 

5.  — Snsd.  Tend.  84.  40.  115,  185,  App.  834; 
Lawrence  v.  Cornell.  4  Johns.  Cn.  Cas.  542. 
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Mrted  to  the  action  ei  empto;  bat  this,  too,  ap* 
plied  only  to  private  sales. 

This  df>ctTine  is  an^hatically  stated  in  the 
Rnman  code.  Illud,  sciendum  est,  edictum  hoc 
■OB  pertinere  ad  venditiones  fiacales.'  To  the 
aame  effeet  is  Dpmat,  who  citci  the  .£dilitian 
edict.  *^hibition  and  diminution  of  price, 
•oa  account  of  the  vices  of  the  thing  sold,  do 
Bot  take  place  in  public  sales  which  are  made 
by  a  decree  of  a  court  of  justice.  For  in  these 
sales  it  is  not  the  proprietor  who  sells,  but  it  is 
the  authority  of  justice,  which  adjudges  the 
thing  ooly  such  as  it  is."*  Pothier,  comment- 
iag  on  the  clause,  "tamen  illud  sciendum  est," 
•i^a,  that  "thia  exclusion  of  responsibility  on 
the  part  of  the  owner  of  property,  is  owing  to 
the  trust  and  confidence  reposed  in  courts  of 
jnstice;  their  sales,  therefore^  must  stand;  they 
shall  not  be  annulled  by  the  action  ex  empto, 
Bor  the  price  be  reduced  by  the  action  quanCi 
minoris  or  rednibitorio."  "Propter  auctorita- 
tem  baate  fiscalis,"  continues  Pothier,  "cujus 
fldea  ^ile  eouTelli  non  debet."*  The  same 
aathor,  in  his  treatise  of  the  contract  of  sale, 
attar  commenting  on  the  various  remedies  im- 
der  this  celebrated  edict,  says,  "but  the  conae- 
•S7^]  quential  actions  on  account  *of  redhibi- 
tory defects,  are  not  allowed  on  sales  made  un- 
der judicial  authority."* 

Leaving  the  Roman  code,  analogous  princi- 
ples are  not  wanting  in  the  jurisprudence  of 
«ther  eountriea.  In  Holland  and  the  Nether- 
lands,  oertain  puiehaaers  have  the  privil^e  of 
resdnding'  their  contracts  within  twenty-four 
hours,  if  the  inequality  of  the  transaction  ex- 
«Md8  one-half  the  price  paid.  But  it  is  said 
that  this  right  does  not  appertain  to  any  sales 
■ade  under  a  decree,  or  in  the  presence  of  a 
jodge,  and  that  it  certainly  does  not  to  sales  on 
in  voluntary  decrees.*  There  is  a  similar  locus 
penitentiK  accorded  to  Uie  inhabitants  of  these 
eoimtries.  who,  as  the  same  author  in  sub- 
stinrr  remarks,  "through  much  internal  heat 
an  eomnonly  much  inclined  to  liquor,  and, 
thgefore,  in  the  midst  of  innocent  drunken- 
BBSS,  are  induced  to  mislead  and  defraud  the 
nwary  in  their  sales  and  purchases.  The  per- 
aoBS  thus  used  ma^  recede  within  twenty-four 
hours,  which  prinl^e  is,  in  every  respect, 
to  be  understood  of  private  trade,  as  there 
mn  be  no  suspieim  of  deception  where  the  sale 
Sf  pnblie  lij  an  authorized  functionary."  In 
tte  same  jurisprudence  we  find  what  is  called 
mm  appropriation  or  redemption  right,  whloh 
(ivcB  to  the  vendor.  In  certain  cases,  within 
a  limited  time,  the  privilege  of  repossessing 
himself  of  the  proper^  sold,  at  the  same 
«S8*]  *price.  But  this  permission  applies  in 
wo  case  to  judicial  or  public  sales.' 

Bat  it  is  said  that  the  marshal  was  competent 
to  warrant  the  quality  of  the  property  sold,  or, 
ttt  least,  tiiat  he  has  done  so,  and  that,  there- 
ion^  it  is  the  eonrt's  duty  to  adopt  his  acts,  and 
io  save  the  purchaser  from  loss.  This  doctrine, 
mm  presume,  can  hiodly  be  sound.   The  mar- 


shal is  onl^  a  ministerial  agent  of  the  court; 
his  authority  cannot  be  more  extensive  than 
that  whence  it  fiows — derivitiva  potestas  non 
potest  esse  major  primitiva.  Nay,  further,  he 
was  pro  hac  vice  a  special  agent  with  defined 
powers;  his  authority  was  on^  to  sell,  and  sale 
does  not  ex  vi  termini  imply  even  a  warrant  of 
the  title,  much  less  of  the  quality  of  the  commo- 
dity sold;  for  if  the  title  siiould  be  defended  1^ 
the  court,  it  would  be  only  on  the  ground  that, 
as  the  proceeding  was  in  rem,  all  the  world  was 
a  party,  and  not  on  the  principle  of  warranty, 
either  express  or  implied.,  The  marshal,  had 
he  been  guilty  of  fraud,  or  exceeded'  his  pow- 
ers by  warranting  the  quality  of  the  tdbaoeo, 
could  onlpr  have  subjected  himself  to  personal 
responsibility,  and  not  the  property;  nor  could 
any  such  excess  in  the  execution  of  his  powers 
impose  the  least  obligation  on  the  court,  either 
to  bind  the  property,  or  compel  the  owners  to 
ratify  bis  act.  The  marshal's  authority  was  to 
sell,  and  this,  it  has  often  been  decMed,  does 
not  convey  a  power  to  warrant.*  ^ain,  the 
acts  of  an  agent  heyonA  the  *seope  of  his  [*02.9 
authority,  are  void  as  to  everyone  but  himself.* 

The  marshal  is  necessarily  a  special  agent 
only,  and  bis,  like  all  other  defined  authorities, 
must  be  strictly  pursued.  He  need  not  be  di- 
rected not  to  warrant:  this  is  implied  ex  natura 
officio."  He  cannot  be  presumed  to  warrant, 
because  between  him  and  the  owners  there  can 
'be  no  privi^.  An  owner  has  the  requisite 
knowledge  of  the  nature  and  qualities  of  his 
merchandise;  he,  and  his  agent,  the  auctioneer, 
who  have  the  fullest  means  of  judging,  may 
consequently  sometimes  impliedly  warrant. 
But  an  officer  of  court  cannot  be  presumed  to 
warrant  anything,  since  he  sells  the  products 
of  every  region  of  the  globe,  often  without  in- 
voices, letters,  description,  or  muniments  of 
title,  and  often  without  seeing^  or  the  possibil- 
ity of  seeing,  the  contents  of  numerous  pack- 
ages, whose  opening  might  lead  to  expense  or 
prejudice.  And  even  with  respect  to  agents  and 
servants,  the  general  doctrine  is,  that  they  are 
not  cranpetent  to  implicate  their  constituents, 
either  by  their  warranty  or  their  fraud;  though 
there  are  many  cases  where  the  principal  has 
been  bound,  especially  in  the  sale  of  horses, 
which  rests  on  special  grounds.  It  is,  however, 
laid  down  1^  Rolle,  that  "a  warrant  on  a  sale 
must  be  made  by  him  who  sells;  and,  therefore, 
if  a  servant,  on  the  sale  of  goods  of  'his  [*680 
master,  warrant  them,  it  will  be  a  void  war- 
ranfy,  for  it*iB  the  sale  of  the  master."**  So 
here,  if  the  marshal  have  warranted  the  prop- 
erty, it  is  a  void  warranty,  as  to  the  source 
whence  he  derived  his  power  to  sell. 

What  has  been  said  of  the  marshal,  applies 
with  like  torot  to  the  auctioneer.  It  may,  be- 
sides, he  remarked,  tiiat  auctioneers  are  ever 
considered  as  special  agents,  and  that  generally 
they  have  an  authority  to  sell  only.*"  The  auc- 
tioneer's powers  were  defined  in  this  case  by  the 
chanuitw  of  the  ionroe  whence  he  drew  them, 
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■nd  this  source  wm  known  to  every  bidder. 
But  where  auetioneera  are  clothed  with  a  gener- 
al authority,  usage  may,  and  has,  limited  it  in 
this  class  of  cases,  though  private  instructions, 
without  usage,  might  not  have  availed.* 

Aa  to  the  question  of  express  warranty,  or 
fraud,  it  may  be  laid  down  as  a  settled  prin- 
ciple that  purchasers  ara  bound  to  apply  their 
attention  to  those  particulars,  which  may  be 
supposed  within  the  reach  of  their  observation 
and  judgment ;  and  that  if  they  are  wanting  in 
that  attention  where  it  would  have  protected 
them,  they  must  endure  the  loss,  unless  in  the 
case  of  an  express  warranty,  or  of  gross  fraud. 

This  is  a  case  in  which  the  purchaser's  vig- 
ilance should  have  been  particularly  awakened. 
6S1*]  He  well  *knew  that  the  tobacco  was  sold 
under  an  interlocutory  decree,  which  must  have 
been  either  under  a  perishable  monition,  the 
consent  of  proctors,  or  the  arbitrary  mandate  of 
the  cour(.  The  decree  itself,  however,  seemed 
to  imply  the  perishable  state  of  the  property; 
and  besides,  interlocutory  decrees  for  the  sale 
of  property  are  seldom  allowed,  unless  from 
some  such  necessity.  This  alone  was  sufficient 
to  put  the  party  on  flie  inquiry.  A  court,  also, 
and  its  cheers  (unlike  owners),  cannot  be  pre- 
sumed acquainted  with  the  qualify  and  condi- 
tion of  the  property  offered  for  sale;  and  the  na- 
ture of  the  property  itself  (as  we  shall  present- 
ly see)  excluded  the  possibility  of  the  marshal 
or  his  agent's  possessing  any  knowledge  not 
equally  within  the  reach  of  the  purchaser's  ob< 
servation.  These  circumstances  bring  the  case 
entirely  within  the  position  just  laid  down,  and 
more  extensively  expressed  and  well  illustrated, 
in  Fanblanque.*  It  is  a  rule  of  law,  no  less  than 
of  moral  justice,  that  if  both  parties  1>e  ignorant 
of  the  quality,  a  loss,  if  any,  must  be  sustained 
by  the  purchaser:  Vigilantibus  non  dormien- 
tibUB  jura  subserviunt*  If,  then,  the  vendor 
have  knowledge  of  patent  defects  discoverable 
by  ordinary  attention,  the  disclosure  of  them  is 
a  duty  but  of  imperfect  obligation,  and  he  can- 
not be  charged  by  the  purchaser,  unless  there 
has  been  a  concealment  ex  industria,  or  a  war- 
882*]  ranty.*  Nay,  *further,  a  purchaser  is 
not  presumed  to  have  been  put  on  his  guard, 
uid  diverted  from  his  inquiry,  by  the  vendor's 
commendation  of  the  goods.  Even  under  the 
^dilitian  edict,  the  maxim  was  simplex  com- 
mendatio  non  obligat;  for  though  that  law 
aimed  at  producing  the  utmost  good  faith  in 
sales,  yet  It  wbm  also  a  rule  of  the  civil  code, 
that  "in  buying  and  selling,  the  iXw  of  nations 
connives  at  some  cunning  and  overreaching;" 
in  pretio  emptionis  et  venditionis  naturalitur 
licet  contrahentibus  se  circumvenire;  and  our 
law  has  adopted  these  principles,  in  regard  both 
to  commendation  and  enhancement  of  price.  We 
are,  then,  brought  to  the  inquiry,  firs^  whether 
the  soundness  of  the  price  juud  will  entitle  the 
purchaser  to  a  sound  article,  or  to  compensation 
lor  its  defects;  second,  whether  there  has  been 
a  sale  by  sample  in  this  case,  and  what  is  the 


1. — Paler  on  Agen.  168.  note  9;  DlcUnson  v. 
Ulwall.  4  Campb.  279. 

2. — Fonb).  Eq.  879.  note  12. 

8.— Hob.  847  ;  2  Day,  128:  1  Hayw.  464;  1  Har- 
din. 60. 

4.— Sued.  VmA.  1.  2,  195.  200  :  2  Bar.  888  ;  7 
Johns.  Bep.  892  ;  4  Dlf .  4,  4.  18,  4. 
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true  meaning  of,  and  obligation  flowing  from 
a  sale  by  sample. 

Admitting  a  sound  price  to  have  been  paid 
for  this  tobacco,  we  contend,  first,  that  this 
does  not,  in  our  law,  insure  a  sound  and  mer- 
chantable commodity.  Every  -common  law  au- 
thor. Wooddeson  excepted,*  sustains  this  posi- 
tion. "In  the  civil  law,"  says  Lord  Coke,  "m 
sound  iprice  demands  a  sound  article;  but  it  is 
not  so  in  the  common  law,  in  which  there  muat 
be  either  fraud  or  an  express  warranty."*  Wood- 
desons  position  is  unsustained  by  any  au- 
thority ;  nor  has  it  been  subsequently  ap- 
proved "by  the  profession.  In  Ameri-  ['ftS* 
ca.  Coke's  law  has  been  almost  universally 
sanctioned.  Wooddeson's  doctrine  has  been 
adopted  only  in  the  two  Carolinas,  and  by  m 
few  dementaiy  writers  in  this  country.'  We 
might  go  even  farther,  and  say,  that  if  the 
Tender  not  only  receives  a  full  price,  but  affirms 
the  goods  to  be  sound,  neither  the  fullness  of 
the  price  nor  the  falsity  of  the  affirmation  will 
oblige  him  to  a  diminution  of  the  price.*  An 
implied  warranty  as  to  quality,  is  wholly  un- 
known to  the  common  law,  all  the  cases  of  im- 
plied warranty  being  applicable  to  Utle  only.* 
The  only  exception  io  this,  may  be  in  the  sale 
of  provisions,  which,' if  unsound,  are  positively 
noxious.  But  even  this  exception,  though  its 
policy  is  obvious,  is  denied.'*  The  same  doc- 
trine has  also  been  maintained  in  equity."  No 
implied  warranty,  then,  can  be  inferred,  either 
from  the  fullness  of  the  price,  or  from  any 
affirmation  having  been  made.  And  even  ia 
those  courts  where  a  sound  price  has  been  held 
to  imply  a  warranty  of  the  soundness  of  the 
commodity,  it  has  been  held  that  if  the  pur- 
chaser has  neglected  to  inform  liimself  of  sucli 
matters  within  his  observation,  as  might  have 
prevented  the  purchase,  he  shall  bear  the  loss; 
and,  'farther,  even  an  express  warranty  ['6S4 
would  not  extend  to  things  discemabls  by  or- 
dinary vigilance." 

The  only  remaining  ground,  then,  on  which 
the  appellant's  claim  can  rest,  is,  second,  that 
there  has  been,  in  fact,  a  sale  by  sample,  and 
that  this,  in  law,  implies  a  warranty  that  the 
bulk  of  the  commodity  shall  correspond  with 
the  article  exhibited.  We  deny  the  fact;  and 
contend  that  no  sale  by  sample  ever  did  take 
place;  and  as  to  the  law  relating  to  sales  by 
sample,  we  entertain  opinions  extremely  differ- 
ent from  those  which  have  been  advanced. 

We  have  shown  that  the  common  law  knows 
but  two  sources  of  obligation  on  the  part  of  the 
vendor,  in  regard  to  the  quality  of  the  article 
sold,  viz.,  fraud  and  express  warranty;  and 
that  no  warranty  can  be  inferred  from  the  doc- 
trine that  a  sound  price  insures  a  sound  com- 


6. — SUKd.  Tend.  S;  1  Tyl.  Rep.  404;  2  Com. 
Cod.  266:  2  Datt.  146,  322;  2  Wood.  416. 
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8.  — 6  Johns.  Rep.  864 ;  18  Johns.  Bep.  408  ;  2 
Caines'  T.  B.  48. 

9.  — 12  Johns.  Rep.  488;  10  Mass.  Bep.  197. 

10.  — 6  Ves.  608;  6  Tes.  678;  10  Ves.  605; 
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11.  — 1  Fonbl.  109.  S7S:  1  Johns.  Rep.  96,  129, 
274  ;  4  JobDS.  Bep.  421:  1  Bin.  Bep.  27^:  6  Johns. 
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moditj,  this  priDcipIe  forming  no  part  of  our 
jurisprudence.  The  only  remaining  source  of 
obligation,  therefore,  is,  that  this  is  a  sale  1^ 
•ample;  but,  to  establish  this,  it  will  be  neces- 
■ary  to  maintain  that  the  naked  presentation  of 
a  portion  of  the  bulk  of  the  commodity  sold, 
is,  per  se,  a  warranty  that  the  bulk  shall  agree 
ia  quali^  with  the  portion  exhibited;  a  doc- 
trine by  no  means  sustainable  any  eases 
which  have  been,  or  can  be  cited,  as  to  sales  by 
•ample.  We  fully  admit  that  a  sale  actually 
hj  aample,  ia  tantamount  to  a  warranty;  but 
wc  differ  materially  from  the  counsel  as  to 
what  eonstitutes  a  lample,  which,  we  appre- 
•SS*]  bend,  *is  teefanical,  and  something  very 
different  from  a  mere  exhibition,  at  tiie  time 
of  sale,  of  a  part  <rf  the  commodity  offered  for 
•ale. 

A  sample  is  a  portion  of  the  bulk  of  a  com- 
modity, exhibited  1^  the  owner  or  his  agent, 
with  the  intention  to  induce  persons  to  buy, 
expressing  the  owner  or  asent^s  knowledge  of 
the  general  character  of  the  whole,  and  his 
wiUin^iKW  to  warrant  to  the  purchaser  that  the 
Wk  uall  correspond  in  all  material  respects 
with  the  part  exhibited.  It  ia  a  qrmbolictU  ex- 
press warranty,  being  conventional,  and  as 
mneh  expressive  of  intention  as  words.  Thus 
we  preserve  the  harmony  of  the  law,  which  ex- 
cludes all  implied  warranty  as  to  quality.  We 
deny  that  sale  by  a  portion  exhibited,  Is  neces- 
■uily  sate  1^  sample  of  quality;  the  quo  animo 
is  always  matter  of  evidence;  and  we  emceive 
the  foliowing  to  be  essential  circumstances  in 
the  creation  of  that  warrant?  of  quality  which 
arises  from  the  sale  by  sample :  ( 1 )  That  the 
vendor  be  the  owner,  or  have  some  privity  or 
eosnection  with  him ;  otherwise  the  vendee 
cannot  presume  him  to  be  clothed  with  the  au- 
thority to  warrant,  or  possessed  of  that  knowl- 
edge of  the  quali^  of  the  commodity  requisite 
to  do  so.  In  such  cases  the  portion  exhibited 
ii  merely  to  enable  the  purchaser  to  form  a 
nasonaUe  judgment  of  the  generic  or  specific 
diaracter  of  the  commodity;  and  if  he  be  not 
satisfied  of  this,  or  of  the  fairness  of  the  selec- 
tion of  the  sample,  be  should  demand  an  ex- 
press warranty,  which  would  personally  obli- 
gate the  person  giving  it,  or  he  may  refuse  to 
purchase.  If  he  do  neither,  caveat  emptor.  <2) 
•<•*]  'There  must  be  a  want  of  power  in  the 
pnrdisser  to  examine  for  himself;  for,  in  the 
absence  of  such  power,  the  presumption  is 
greatly  strengthened  that  the  portion  exhibited 
ia  to  serve  in  lieu  of  examination.  (3)  It 
should  appear  that  the  purchaser  was  in  search 
of  quality,  that  he  desired  to  exercise  some 
indgment,  and  placed  some  reliance  on  the  qual- 
ity of  the  portion  exhibited;  since,  if  the  sam- 
ple had  no  operation  in  determining  the  mind  to 
porehaae,  no  such  infiuence  ought  to  be  as- 
cribed to  it  (4)  There  must  be  s<Hne  further 
manifestation  of  intention  to  exhibit  the  por- 
tion as  a  sample  of  quality,  than  the  mere  fact 
at  its  presence;  the  minds  of  the  seller  and 
porchaaer  must  have  concurred  on  this  point, 
and  the  part  must  be  shown  animo  warranti- 
zasdi.  (5)  What  is  declared  in  connection  with 
tbe  exhibition  of  this  portion,  must  be  some- 
thing- more  than  mere  opinion;  for  if  a  sample 
be  giTcn  of  what  the  purchaser  knows  the  sell- 
er kas  nerer  seen,  it  most,  from  very  nature 
•  Ifc  ed. 


of  things,  be  matter  of  opinion  only  that  the 
commodity  will  correspond  in  bulk  with  the 
part  shown. 

The  sale  in  this  case  was  under  judicial  au- 
thority; the  purchaser  well  knew  that  tae  court 
and  its  officers  possessed  little  or  no  knowledge 
of  this  tobacco;  they  were  neither  the  growers, 
packers,  nor  owners  of  the  commodity;  and, 
consequently,  even  supposing  the  marshal  com- 
petent to  warrant,  there  would  be  no  warran- 
ty  of  the  quality,  unless  the  purchaser  had  rea- 
son to  suppose  Uiat  the  marshal  or  auctioneer 
bad  nearly  the  same  knowledge  as  the  owner. 
The  case  of  'Gardner  v.  Gray,'  cited  ['687 
on  the  other  side,  fortifies  this  view  of  tiie 
subject,  for  there  the  specimen  exhibited  came 
direct  from  the  owner,  and  the  plaintiff  had 
a  verdict,  not  only  because  he  had  not  op- 
portunity to  examine  for  himself,  but  because 
the  commodity  in  bulk  could  not  be  sold  at  all 
under  the  denonination  of  waste  silk,  which 
the  specimen  certainly  was.  To  the  same  ef- 
fect is  the  case  of  Laing  v.  Fidgeon,*  where  the 
goods  were  manufactured  1^  the  defendant,  to 
whom  the  plaintiff  had  sent  patterns  of  the 
commodity  he  wanted,  which,  when  sent,  was 
found  wholly  unsalable.  Now,  here  the  pur- 
chaser exhibited  the  sample,  and  the  manufac- 
turer, by  shipping  the  article  to  him,  adopted 
the  sample,  and  the  plaintiff  fully  relied  on 
having  an  article  fairly  corresponding  with  it. 
In  all  the  cases  relied  on  by  the  appellant,  it 
will  be  found  that  the  plaintiff  had  no  oppor- 
tunity of  judging  for  himself;  whereas  here  tiie 
appellant,  and  every  other  purchaser,  had  fnU 
liberty  to  examine.'  The  authorities  are  ex- 
plicit, that  the  specimen  exhibited  must  have 
been  relied  on  as  indicating  the  quality,  and  so 
are  all  the  forms  of  pleading  in  such  cases.* 
In  Bradford  v.  Davis,*  a  case  much  relied  on 
hy  the  appellants,  the  court  expressly  instructed 
the  jury,  that  if  they  believed  it  was  the  inten- 
tion of  the  defendants  so  to  represent,  by  ex- 
hibiting the  sample,  then  the  plaintiff  would  be 
entitled  to  a  verdict;  'clearly  showing  ['688 
the  court's  opinion,  that  the  mere  exhibition 
of  a  speciment  is  not,  per  se,  a  sale  by  sample. 
To  the  same  effect  is  the  case  of  Chapman  v. 
March.*  But  in  the  case  under  consideration, 
every  eircunistanee  combines  to  show  that  there 
was  no  intention  to  warrant,  and  these  circum- 
stances were  perfectly  well  known  to  the  pur- 
chaser. 

The  specimen  exhibited,  and  what  is  declared 
in  regard  to  it,  may  be  evincive  of  opinion 
only,  in  which  case  all  the  authorities  agree 
that  there  is  no  sale  by  sample.*  Hibbort  v. 
Shee'  has  been  much  relied  on  by  the  appel- 
lants' counsel.  It  must  be  recollected,  how- 
ever, to  have  been  conceded  in  that  case,  that 
the  sale  was  by  sample,  and  the  only  questitm 
was,  how  far  the  commodity  corresponded  with 
the  sample.  The  sugar  had  been  purchased  Ify 
a  sample,  which,  after  long  exposure  to  the 
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Bun.  bad  lost  its  coloring  matter;  the  plaintiff 
supposed,  therefore,  that  he  was  getting  sugar 
nearly  white,  because  he  had  a  right  to  pre- 
sume that  the  samples  were  fresh. 

The  Attorney-General,  for  the  appellants,  in 
reply,  insisted  upon  the  evidence  to  show  that 
this  was,  in  fact,  a  sale  by  sample.  The  juris- 
diction of  the  court  below,  as  a  court  of  admir- 
alty, was  admitted;  the  objection  to  it  having 
SS9*]  been  waived.  *How  ought  this  juris- 
diction to  have  been  exercised  T  The  libeUnt's 
claim  was  in  rem,  and  in  the  alternative,  for  the 
fair  valne  of  the  property,  if  transmuted.  He 
now  asks  vastly  more.  If  the  specific  thing 
had  been  preserved  in  the  custody  of  the  court, 
he  would  have  received  nothing  but  its  real 
effective  value.  How,  then,  can  he  claim 
more,  in  consequence  of  the  sale!  How  can  a 
court  of  justice  permit  such  injustice  to  be 
done  to  an  incidental  suitor,  who  has  j^urchased 
under  its  decreet  A  sale  by  sample  is  a  sym 
bolical  warranty.  A  sale  by  sample  is  where  a 
portion  of  the  thin^  is  shown  as  a  specimen  of 
the  entire  commodity.  The  language  of  Mr. 
Chief  Justice  Parker,  in  Bradford  v.  Manly,' 
applies:  "Among  fair  dealers,  there  could  be 
no  question  that  the  vendor  intended  to  repre- 
sent Uuit  the  article  sold  was  like  the  sample 
exhibited;  and  it  would  be  to  be  lamented  If 
the  law  should  refuse  its  aid  to  the  party  who 
had  been  deceived  in  a  purchase  so  made." 
The  sample  could  not  have  been  exhibited 
merely  to  show  the  generic  character.  The 
principle  of  the  l^al  rule  is,  the  impression ' 
which  is  naturally  produced  on  the  mind  of  the 
vendee  1^  the  productirai -of  the  samj>le.  The 
marshal  and  auctioneer,  although  acting  under 
the  authority  of  ttie  court,  must  be  considered 
as  tlw  agenta  of  the  owners  of  the  goods.  If 
these  judicial  agents  proceed  exactly  as  a  mer- 
chant would  have  done,  under  the  same  cir- 
cumstances,- the  purchaser  has  a  right  to  draw 
640']  the  same  inference  aa  *in  the  case  of  a 
private  sale.  The  court  has  power  to  relieve, 
and  will  relieve,  upon  the  same  principles 
which  govern  a  eourt  of  equity,  while  it  is  in 
fieri.  The  rules  of  the  Roman  law  on  this 
subject  have  never  been  incorporated  into  our 
municipal  code,  and  we  are  rather  to  look  to 
the  analogous  practice  of  the  courts  of  equity. 
The  circumstance  of  its  being  a  judicial  sale,  so 
far  from  its  disabling  the  court,  gives  it  the 
more  authority  to  redress  the  party,  in  case  of 
mistake  or  misrepresentation,  even  in  a  state  of 
facts  where  relief  would  not  be  granted  in  a 
private  sale.  It  has  complete  control  over  the 
whole  subject,  and  may,  therefore,  do  the 
most  UbersI  justice.  Even  admitting  that  the 
(^cers  of  the  court  have  no  authority  to  war- 
rant expressly,  or  by  legal  implication,  still  the 
court  may  interfere ;  and,  pursuing  the  example 
of  a  court  of  equity,  may  do  justice  to  those 
who  have  suffered  an  incidental  injury  fnnn 
judicial  proceedings,  which  are  entirely  in  in- 
Titos. 

Mr.  Justice  Thompson  delivered  the  opinion 
of  the  court,  and  after  stating  the  euit,  pro- 
ceeded as  follows: 

Upon  the  argument  in  this  court,  the  oonnsel 
for  the  respondent  abandoned  tiie  objeoUtm  to 

1.— 18  Mass.  Bsp.  US. 
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the  jurisdiction  of  the  court.  It  beeomes  un- 
necessary, therefore,  that  we  should  notice  thm.t 

question. 

In  examining  into  the  merits  of  the  claim  set 
up  by  the  appellant,  in  his  petition,  it  ought  to 
be  borne  in  mind,  that  the  Monte  Allegre  and. 
her  cargo  were  illegally  captured  and  brought 
within  the  United  States,  and  tliat  judgment  of 
restitution  'has  been  awarded  in  favor  ['641 
of  the  original  owners.  7  Wheat.  Bep.  B20. 
Granting  the  claim  now  set  up,  will  be  throw- 
ing upon  the  owners  an  additional  sacrifice  of 
their  property,  without  any  misconduct  of 
theirs,  mxt,  on  the  contrary,  growing  out  of  the 
illegal  and  wrongful  acts  of  others.  Such  a  re- 
sult, in  order  to  receive  the  sanction  of  a  court 
of  justice,  ought  to  be  called  for  by  some  plain 
and  well-settled  principles  of  law  or  equity.  It 
may  be  said  that  the  appellant  is  not  charge- 
able with  any  of  the  mraconduct  imputable  to 
those  who  have  occasioned  the  loss  upon  the 
Monte  Allegre  and  her  cargo.  But  when  one 
of  two  innocent  persons  must  suffer,  he  to 
whom  is  imputable  negligence  or  want  of  the 
employment  of  all  the  means  within  his  reach 
to  guard  against  the  injury,  must  bear  the  losa. 

The  proceedings  to  obtain  the  order  of  sale 
of  the  tobacco,  were  without  the  knowledge  or 
consent  of  the  owners,  and  their  property  ex- 
posed  to  sale  against  tiieir  will.  The  appellant 
became  the  purchaser  voluntarily,  and  with 
full  opportunity  of  informing  himself  as  to  the 
state  and  condition  of  the  tobacco  he  purchased. 
The  loss,  therefore,  for  which  he  now  sedm  in- 
demnity, has  come  upon  him  hia  own  neg- 
ligence. 

Keeping  in  Tiew  tiiese  eonslderations,  we 
proceed  to  an  examination  of  the  appellant's' 
claim,  which,  if  stistained,  must  be  on  the 
ground  of  fraud,  or  warranty,  or  some  prin- 
ciples peculiar  to  admiralty  jurisdiction,  and 
unknown  to  the  common  law. 

'If  the  appellant  has  sustained  an  in-  [*642 
jury,  by  a  fraud  not  imputable  in  anv  manner 
to  the  appellee,  it  would  be  obviously  unjuat 
that  he,  or  his  property,  should  be  made  answer- 
able for  the  damwes.  No  part  of  the  pn>of  in 
the  ease  affords  tne  least  oountenanee  to  the 
idea  that  the  appellee  had  any  agency,  directly 
or  indirectly,  in  the  sale  of  the  tobacco;  he,  of 
course,  cannot  t>e  chargeable  with  fraud,  and 
this  aJone  would  be  sufficient  to  reject  any 
claim  on  this  ground.  But  any  all^ation  of 
fraud  is  not  better  supported  against  the  mar- 
shal or  auctioneer.  petition  does  not  al- 
lege direcUy,  and  in  terms,  fraudulent  con- 
duct in  anyone;  bat  only  states,  that  fnnn  the 
representations  of  the  marshal  and  auctioneer, 
the  petitioner,  and  other  purchasers,  believed 
the  tobacco  to  be  sound  and  merchantable,  and 
that  under  such  belief  he  became  a  purchaser, 
at  a  fair  price  for  sound  and  merchantable  to- 
bacco. Whether  this  allegation  is  sufficient  to 
let  in  an  inquiry  at  all  upon  the  questim  of 
fraud,  it  is  unnecessary  to  examine,  because,  if 
aufilcientiy  all^^ed,  it  is  wholly  unsupported 
by  proof.  No  witness  undertakes  to  say  that 
the  marshal  made  any  representations  whatever 
respecting  the  tobacco;  and  the  marshal  him> 
self  testifies  that  he  was  present  at  the  sale, 
which  was  made  by  the  auctioneer  under  his 
direction,  and  that  he  gave  him  no  instructions, 
other  than  telling  hia  it  waa  public  property, 
^  Wheat. 
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wM  to  be  mM  u  it  was,  and  by  order  of 
the  court.  Nothing  was  therefore  done  by 
the  marshal  ealeulated  to  mislead  or  deceive 
porehaaers.  And  the  auctioneer  testifies  that 
•4S*1  he  knew  *the  property  was  sold  by 
order  oi  tin  court,  and  that  he  received  from 
the  wsImI  no  uutruetiona  other  than  to  aell 
liar  cash ;  that  thm  was  no  deception  intended 
or  practiced  in  the  sale.  And  that  this  was 
tnw.  so  far  as  respected  himself,  is  fulljr  con- 
firmed by  the  fact  that  the  house  of  which  he 
was  a  partner,  after  the  sale,  and  before  the 
shipment  to  Qibraltar,  purchased  one-third  of 
the  tobacco  from  the  appellant. 

Then  ia  therefore  no  color  for  oha^inff 
anyone  with  frauduloit  conduct  in  the  sale  m 
the  tobacco.  And.  indeed,  this  did  not  seem, 
m  the  usmnoit,  to  be  relied  upon  as  a  distinct 
and  independent  ground  for  relief,  but  only  to 
be  broogfat  in  aid  of  the  claim,  on  the  ground 
«f  warranty,  which  we  proceed  next  to  examine. 

It  was  made  a  question  on  the  argiunent,  b^ 
the  coonsel  for  the  appellee,  whether  the  en- 
teee  in  the  case  warranted  the  conclnrion 
Oat  the  tobacco,  at  the  time  of  the  sale,  was  in 
•a  deteriorated  a  state  as  it  was  found  at  Qib- 
imltar.  According  to  the  view  taken  by  the 
CDort  of  the  ease,  this  inquiry  becomes  wholly 
■aneeeaaary.  It  would  be  very  reasonable  to 
eonclnde,  uat  if  the  tobacco  was  in  a  decaying 
eoadition  at  the  time  of  sale,  it  would  become 
more  injnnd  by  lapse  of  time.  But,  were  the 
in^ry  neeessaiy,  the  agreement  of  tiie  coun- 
sel, filed  the  18th  of  Uay,  1822,  would  Mem  to 
ant  that  question  at  rest,  for  it  is  there  express* 
7  admitted  that  tiie  tobaoeo  lustained  no  dam- 
age oai  the  vt^age. 

In  support  of  the  claim,  on  the  ground  of 
warrant,  it  is  said  this  was  a  sale  by  sample, 
•44*]  and  *that  all  such  sales  carry  with 
them  a  guaran^,  that  the  article,  in  bulk,  is  of 
the  same  quality,  in  all  respects,  as  the  sample 
•AiUted.  If  the  rules  of  law  which  govern 
salca  lij  sample,  are  at  all  applicable  to  this 
caa^  it  beeomes  neeessanr  to  aseertsin  1^  whom 
the  warranty  is  made.  In  private  transactions, 
no  difBenlty  on  this  head  can  arise.  A  mer- 
chant, who  employs  a  broker  to  sell  his  goods, 
knows,  or  is  presumed  to  know,  the  stau  and 
condition  of  the  article  he  offers  for  sale;  and 
if  the  nature  or  rituation  of  the  property  is 
sudi  that  it  cannot  be  conveniently  examined  in 
balk,  be  has  a  right,  and  it  is  for  the  conven- 
ience of  trade  that  be  should  be  permitted,  to 
sdcet  a  portion,  and  exhibit  it  as  a  specimen  or 
sample  of  the  whole;  and  that  he  should  be 
held  mponsible  for  the  truth  of  such  repre- 
antation.  The  broker  is  his  special  agent  for 
flus  purpose,  and  goes  into  the  market,  clothed 
with  aathority  to  oind  his  principal.  In  such 
eases,  if  the  article  does  not  correspond  with 
the  sample,  the  injured  purchaser  knows  where 
to  look  for  redress;  and  the  owner  Is  justly 
^argeable  with  the  loss,  as  he  was  bound  to 
know  the  condition  of  his  own  property,  and 
to  send  out  a  fair  sample,  if  he  undertook  to 
sdl  in  that  way. 

But  in  judicial  sales,  like  the  present,  there  is 
no  analogy  whatever  to  such  practice.  The 
proceedings  are,  altogether,  hostile  to  the  owner 
of  the  goods  sold,  which  are  taken  against  his 
win,  sad  exposed  to  sale  without  his  eon- 
•fnt.  And  it  wduld  be  great  injustice  to  make 
«  Ii.  ed. 


him  responsible  for  the  quality  of  the  goods 
thus  taken  from  him.  *Nor  can  the  [*645 
marshal,  or  auctioneer,  while  acting  within  the 
scope  of  their  authority,  be  considered,  in  any 
respect  whatever,  as  warranting  the  property 
sold.  The  marshal,  from  tiie  nature  of  the 
transaction,  must  be  Ignorant  of  the  {Hurticular 
state  and  condition  of  the  property.  He  is  the 
mere  minister  of  the  law,  to  execute  the  order 
of  the  court;  and  a  due  discharge  of  his  duty 
does  not  require  more  than  that  be  should  give 
to  purchasers  a  fair  opportunity  of  examining 
and  informing  themselves  of  Uie  nature  and 
condition  of  uie  property  offered  for  sate.  An 
auctioneer,  in  the  ordinary  discharge  of  his 
duty,  is  only  an  agent  to  sell ;  and  in  the  pres- 
ent case,  he  acted  only  as  the  special  agent  of 
the  marshal,  without  any  authority,  exprees  or 
implied,  to  go  beyond  the  single  act  of  selling 
the  goods.  And  the  marshal,  as  an  officer  to 
execute  the  orders  of  the  court,  has  no  author- 
ity, in  his  official  character,  to  do  any  act  that 
shall,  expressly  or  impliedly,  bind  anyone  by 
warranty.  If  ne  steps  out  of  his  official  duty, 
and  does  what  the  law  has  given  him  no  author- 
ity to  do,  he  may  make  himself  personally 
responsible,  and  the  injured  party  must  look  to 
him  for  redress.  With  that  question,  however^ 
we  have  not,  necessarily,  any  concern  at  pres- 
ent. But  in  that  point  of  view,  we  see  noUiing 
in  the  present  case  to  justify  the  conclusion 
that  the  marshal  went  beyond  what  was  strict* 
ly  his  official  duty.  This  was  not  a  sale  1^ 
sample,  according  to  the  mercantile  understand* 
ing  of  that  practice,  or  the  legal  acceptation  of 
the  term.  In  such  sales,  the  purchaser 
'trusts  entirely  to  his  warranty;  and  [*646 
in  general  is  not  referred  to,  nor  has  he  any 
opportunity  of  examining,  the  article  in  bulk;, 
and,  at  all  events,  is  not  chai^eable  with  n^li- 
gence,  if  he  omits  to  make  the  examination, 
which  he  has  It  in  his  power  to  do.  Although 
most  of  the  witnesses  speak  of  the  tobacco  ex- 
hibited at  the  auction,  as  a  sample.  We  must 
look  at  the  whole  transaction,  ana  see  what  Is 
the  judgment  of  law  upon  It,  and  not  fie  gov- 
erned 1^  what  be  miscalled  a  sample.  The  mar- 
shal denies. that  he  ever  authorized  the  auc- 
tioneer to  sell  by  sample ;  he  says  he  saw  some 
seroons  opened,  but  he  supposed  it  was  to  show 
the  description  of  pn^rty,  or  the  spedes  of 
goods  offered  for  sale;  that  he  never  examined 
the  tobacco  himself,  and  knew  nothing  about  It; 
that  he  never  did  sell  by  sample,  and  never 
conceived  himself  authorized  so  to  do;  and  the 
auctioneer  does  not  pretend  to  have  had  any 
authority  or  instructions  from  the  marshal  to 
sell  by  sample.  Whatever,  therefore,  from  the 
testimoi^  of  the  auctioneer,  bears  the  appear- 
ance of  a  sale  by  sample,  was  of  his  "own  mere 
motion,  and  witiiout  authority;  and  if  the  ap- 

KUant  has  besn  misled  1^  anyone,  it  must 
ve  been  the  auctioneer;  and  if  he  has  exceed- 
ed his  authority,  so  as  to  make  himself  per- 
sonally responsible,  redress,  if  at  all  to  be  bad, 
must  b6  from  him  alone;'  and  in  examining  his 
testimony,  it  ought  not  to  be  lost  sight  of, 
that,  after  the  sale,  he  became  interested  in  the 
purchase,  and  probably  looks  to  the  event  of 
this  suit  for  indemnity  for  his  own  loss;  But 
his  testimony,  when  taken  toe^lier,  affords  no 
just  Infnence  against  *him.  He  states,  [*647 
that  a  part  of  uie  tobacco  waa  stored  at  Fell's 
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Point,  a  part  on  Smith's  wharf,  and  from  six- 
ty to  eighty  seroons  in  the  warehouse  of  him- 
■elf  and  parser,  which  was  so  announced  at 
the  time  of  the  sale;  that  fifteen  or  twenty 
seroons  were  taken  into  the  street,  out  of  which 
three  or  four  were  opened,  as  a  sample  of  the 
whole  parcel,  by  which  the  whole  quantity  waa 
sold.  But  he  also  states,  that  the  mode  in 
which  this  tobacco  was  sold,  is  the  usual  and 
ordinary  mode  in  which  merchandise  is  general- 
ly sold  at  auction,  when  no  specific  directions 
to  the  contrary  are  given.  This  shows  verj' 
satisfactorily  that  he  did  not  understand  the 
sale  to  be  by  sample,  in  the  legal  sense  of  the 
term,  so  aa  to  carry  with  it  a  warranty.  For 
sales  at  auction,  in  the  usual  mode,  are  never 
understood  to  be  accompanied  by  a  warranty. 
Auctioneers  are  special  agents,  and  have  only 
authority  to  sell,  and  not  to  warrant, 
unless  specially  instructed  so  to  do.  Informa- 
tion was  given  to  those  who  attended  the 
auction,  where  the  tobacco  was  stored,  to 
ffive  them  an  opportunity  of  examining  it, 
if  they  were  disposed  to  do  It.  Some  who 
attended  with  a  view  of  purchasing,  did 
examine,  and  satisfied  themselves  that  it 
was  unsound.  Not  only  that  which  was 
stored  at  a  distance  was  found  in  this 
condition,  but  also  that  which  was  in  the 
storehouse,  where  the  auction  was  held,  and 
under  the  immediate  view  of  purchasers.  The 
appellant  had  it,  therefore,  in  hie  power  to  ob- 
tain the  same  information  with  respect  to  the 
condition  of  the  tobacco,  if  he  had  thought  it 
worth  while  to  give  himself  the  trouble.  So 
048"]  that  •whatever  loss  he  has  sustained  is 
attributable  solely  to  his  own  negligence,  with- 
out the  fault  or  misconduct  of  anyone;  and  the 
law  will  not,  and  ought  not,  to  afford  him  re- 
dress. In  sales  of  this  description  particularly, 
and  generally  in  all  judicial  sales,  the  rule  ca- 
veat emptor  must  necessarily  apply,  from  the 
nature  in  the  transaction;  there  being  no  one  to 
whom  recourse  can  be  had  for  indemnity  against 
any  lose  which  may  be  sustained. 

Is  there,  then,  anything  peculiar  in  the  pow- 
ers of  a  court  of  adiniralty  that  will  authorize 
its  interposition,  or  justify  granting  relief,  to 
which  a  party  ts  not  entitled  by  the  settled 
rules  of  Uie  common  law  T  We  know  of  no  such 
princii^e.  Courts  of  admiralty  proceed,  in 
many  cases,  In  rem.  But  this  does  not  alter 
principles  by  which  they  are  to  be  governed 
in  the  disposition  of  the  res.  It  is  true  that 
the  proceeds  of  the  Monte  Allegro  and  her  cargo 
remain  in  the  Circuit  Court,  and  may  be  sub- 
ject to  the  order  of  this  court,  if  a  proper  case 
was  made  out,  which,  in  law  or  equity,  fixed 
a  charge  upon  this  fund.  These  proceeds  are 
in  cDuH  as  the  property  of  the  ori^nal  owners, 
and  for  distribution  only.  And  if  such  owners 
would  not  be  liable  at  law  for  the  loss  upon  the 
tobacco,  it  is  not  perceived  that  any  principles 
of  justice  or  equity  will  throw  such  loss  upon 
their  property.  The  principle,  if  well  founded, 
cannot  depend  upon  Che  contingency,  whether 
or  not  the  proceeds  shall  happen  to  remain  in 
court  until  the  defect  in  the  article  sold  is  dis- 
covered. If  tiie  proceeds  are  liable,  they  ou^ht 
to  be  followed  into  the  hands  of  the  owner  after 
040*]  distribution;  and  if  *ihey  cannot  be 
reached,  the  remedy  ought  to  be  in  personam. 


Such  is  the  end  to  which  the  doctrine  must  in- 
evitably lead,  if  well  founded.  But  it  is  pre- 
sumed no  one  would  push  it  thus  far. 

There  is  no  rule  in  courts  of  equity  tc.  sanc- 
tion what  is  now  asked  for  on  the  part  of  the 
appellant.  The  case  of  Savtlle  t.  Saville,  1  P. 
Wms.  746,  is  not  at  all  analogous.  The  appli- 
cation there  was  to  compel  the  purchaser  of 
certain  property  to  complete  hie  contract,  He 
wishing  to  forfeit  his  deposit,  and  go  no  fur- 
ther; and  the  question  waa,  whether  he  should 
be  compelled  to  go  on  and  complete  the  con- 
tract; and  the  court  permitted  him  to  forfeit 
the  deposit,  considering  it  a  hard  bargain,  not 
fit  to  be  executed.  But  in  the  case  before  us, 
the  contract  was  executed.  Everything  re- 
specting it  had  been  consummated  months  be- 
fore the  discovery  of  the  damaged  condition  of 
the  tobacco.  The  property  had  been  delivered, 
and  the  consideration  money  paid;  and  the  bar- 
gain was  as  much  beyond  the  control  of  the 
court  as  if  the  discovery  of  the  defect  had  been 
made  years  afterwards.  We  are,  therefore, 
brought  back  to  the  question,  whether,  in  salee 
like  the  present,  the  rule  caveat  emptor  is  to  be 
applied;  and  thinking,  for  the  reasons  already 
suggested,  that  it  is,  the  decree  of  the  Circuit 
Court,  dismissing  the  petition,  must  be  affirmed. 

Detnee  affirmed. 


[^Practice.]  ['•50 

M'lVER  et  al.  v.  WATTLES. 

Where  tbe  writ  of  error  Is  dismissed,  for  want  Of 
Jurisdiction,  no  costs  are  allowed. 

ERROK  to  the  Circuit  Court  for  the  District 
of  Columbia. 
Upon  inspection  of  the  record,  tt  appeared 
that  the  sum  in  controversy  was  below  one 
thousand  dollars,  and,  thereupon,  the  eonrt 
directed  the  writ  of  error  to  be  dismissed. 

Mr.  Taylor,  for  the  defendant  'in  error, 
moved  for  costs. 

Mr.  Chief  Justice  Marshall  said,  that  in  all 
cases  where  the  cause  is  dismissed  for  want  of 
jurisdiction,  no  costs  are  allowed. 

Motion  denied. 


C'Construetion  of  Statute.]  [*651 
WALTON,  Philntiff  in  Error, 

T. 

THE  UNITED  STATES,  Defendants  In 
Error. 


Under  the  2d  and  4th  sections  of  the  act  of  the 
3d  of  March,  1T07.  ch.  368.  a  certified  transcript 
from  tbe  bookB  of  the  trensurr  Is  evidence  acalnst 
the  defendant ;  and  no  claim  for  any  credit  can  be 
admitted  at  the  trial,  which  has  not  be^n  presented 
to,  and  dlssllowed  bv,  tbe  accouatlnfc  officer  of  the 
treasury  (unteaa  In  the  caaea  excepted  by  the  act), 
although  no  proceedlitRS  have  hoen  had  aRalDSt  the 
debloi-,  under  the  act  of  the  3d  of  March.  1T05,  ch. 
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289,  tar  notlflcatlOD  from  tbe  Treuarj  Department, 
mialnnB  him  to  render  to  tbe  Auditor  or  the 
TTMsary  his  accoonts  and  voachera  for  settlement. 

QottK,  Whether  the  act  of  the  3d  of  March, 
l79ft,  cb.  28&.  Is  not  TtrtuBlly  repealed  by  the  act 
of  the  8d  of  March.  1797.  ch.  SesT 

Tbe  oOclal  bond  given  by  a  receiver  of  public 
moneys,  does  not  extlnanlsh  the  aimple  contract 
debt  arislDK  from  a  balance  of  account  due  from 
talm  to  the  united  States.  An  action  of  assumpsit 
for  the  balance  of  aceoont,  and  an  action  of  debt 
upon  the  bond  against  the  principal  and  sureties, 
may  be  maintained  at  the  same  time. 

In  an  action  against  tbe  receiver,  not  describing 
him  in  his  offlclai  capacity,  evidence  tnay  be  given 
of  moneys  received  in  bis  offlclai  capacity  ;  and,  un- 
der a  count  for  monn  had  and  received,  evidence 
may  be  given  of  pafallc  stoclt  received  by  bim, 
where  snch  sto^  Ik  by  law,  made  receivaule.  at 
par.  In  payment  for  lands  sold  by  the  United  States. 

It  Is  not  necessary  that  a  bill  of  exceptions 
shoald  be  formally  drawn  and  signed  before  the 
trial  Is  at  an  end.  The  exception  may  be  taken  at 
the  trial,  and  noted  by  the  court,  and  may,  after- 
-wardL  daring  the  term,  be  reduced  to  form,  and 
signed  by  the  Judge.  But,  Id  such  cases.  It  Is 
signed  nunc  pro  tune,  and  pnrporta,  on  Its  face, 
to  be  tbe  same  as  If  actaally  reduced  to  form,  and 
ftesed  tfarlns  tbe  trial.  It  would  be  a  fatal  arror 
iTlt  wtn  to  appear  otberwlae. 

••1*]  *rnHIS  case  was  argued  hj  Mr.  Clay 
X    for  the  plaintiff  in  error,  and  by 
tka  AttaMT- General  for  the  defendants  in 
emr. 

Ifr.  JwUee  Dnrall  delivered  the  opinion  of 
tbe  oonrt: 

Tbe  plaintiff  in  error  in  this  case,  who  was 
defendant  in  the  oourt  below,  was  a  receiver  of 
public  money,  in  one  of  tbe  land-offices  in  the 
district  of  Mississippi,  and  being  indebted  to 
the  United  States  in  a  large  amovnt,  an  action 
of  aamunpeit  was  inatitutel  against  him,  to  re- 
eorer  the  balance  doe,  which  was  stated  to  be 
4102,478.85^,  made  up  of  cash  and  stock ;  viz., 
in  cash,  $93,639.93%)  <utd  in  Mississippi  stock, 
$8,838.02.  The  declaration  contains  only  one 
«ount,  which  is  for  money  lent  and  advanced, 
laid  out  and  expended,  and  for  money  had 
and  received.  To  this  the  general  issue  of 
nan  amunpeit  waa  pleaded,  and  issue  was 
joined.  The  attorn^  for  the  United  States, 
to  rapport  the  daim,  offered  in  evidence  a 
transcript  from  the  books  and  proceedings  of 
tbe  treasury,  authenticated  under  the  seal  of 
the  department,  pursuant  to  an  act  to  provide 
more  effectually  for  the  settlement  of  accounts 
between  the  United  States  and  receivers  of 

fablic  money,  passed  on  the  3d  of  March, 
797;  to  tbe  admission  of  which  evidence  tbe; 
attorney  for  the  defendant  objected: 

1.  Because  tiiere  had  not  been  any  proceed- 
ings against  him  under  the  act  of  tne  3d  of 
March.  1796,  entitled,  "An  act  for  the  more  ef- 
fectual recovery  of  debts  due  from  individuals 
•58"]  to  the  United  •Stetes,"  by  notification 
from  the  Treasury  Department,  requiring  bira 
to  render  to  the  Auditor  of  the  Treasury  his  ac- 
counts  and  vouchers,  in  order  to  a  settlement, 
as  directed  by  that  act. 

2.  Beeaose  ihe  account  offered  In  evidence 
was  against  the  defendant,  as  receiver  of  public 
money,  west  of  Pearl  River,  and  that  the  de- 
feodSkiit,  as  such  receiver,  had  executed  a  bond 
with  security,  according  to  law,  for  the  faith- 
ful discbaige  of  his  duties  as  such;  and  that 
the  remedy  against  him  being  upon  his  official 
brad  alone,  an  action  for  money  had  and  re- 
ceived would  not  lie. 
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S.  Because  tbe  declaration  was  against  him 

in  his  individual  capacity,  and  the  evidence 
offered  showed  that  he  was  liable,  if  at  all,  in 
his  public  character  as  receiver  of  public  money 
west  of  Pearl  River,  and  not  in  his  Individual 
capacity.  But  the  court  overruled  the  ob- 
jection, and  were  of  opinion  that  the  tran- 
cript  was  evidence  to  support  the  declaration, 
and  permitted  the  same  to  go  to  the  jury;  to 
which  opinion  of  the  court,  tbe  defendant,  by 
his  counsel,  excepted,  and  the  proceedings  were 
brought  up  to  this  court  by  writ  of  error,  for 
their  revision. 

In  the  argument  of  this  cause,  tiie  counsel 
for  the  plaintiff  in  error  has  made  no  question 
which  does  not  appear  in  the  record.  Be  con- 
tends that  the  act  of  1795  is  not  repealed  by 
that  of  1707,  and  that  the  suit  of  The  United 
States  V.  Walton  cannot  be  maintained,  because, 
before  a  suit  can  be  sustained  by  the  United 
States  against  a  debtor,  he  is  entitled,  accord- 
it^  to  tbe  provisions  of  the  act  of  1705,  to  a 
notification  from  *tbe  Comptroller  of  ['654 
tbe  Treasury,  to  appear  before  the  Auditor, 
with  bis  accounts  and  vouchers,  affording  him 
an  opportunity  of  a  just  and  fair  settlement 
upon  a  full  investigation  of  bis  accounts.  That, 
without  such  investigation,  many  items,  for 
which  the  debtor  may  claim  a  credit,  may  be  re- 
jected for  want  of  the  necessary  explanations 

To  this  reasoning  the  Attorney-General,  on 
behalf  of  the  United  States,  replies,  by  insist- 
ing that  the  act  of  179S  is  virtually  repealed 
that  of  1797,  which  contains  similar  and  addi- 
tional provisions,  incompatible  with  those  of 
the  former  act;  and  that  the  debtor  has  ample 
opportunity  of  a  full  and  just  examination  of 
his  accounts  under  tbe  last-mentioned  act.  The 
court  deem  it  unnecessary  to  decide  the  ques- 
tion,  whether  the  act  of  1795  is  repealed  by  that 
of  1797,  because  the  last-mentioned  act  contains 
ample  provision  for  this  ease.  It  is  provided 
by  the  2d  section  of  that  act,  "that  in  every 
case  of  delinquency,  where  suit  has  been  or 
shall  be  instituted,  a  transcript  from  the  hooks 
and  proceedings  of  the  treasury,  certified  by  the 
register,  and  authenticated  under  the  seal  of 
the  department,  shall  be  admitted  as  evidence, 
etc."  And  by  the  4tb  section  it  is  enacted, 
"that  in  suits  between  the  United  States  and 
individuals,  no  claim  for  a  credit  shall  be  ad- 
mitted, upon  trial,  but  such  as  shall  appear  to 
have  been  presented  to  the  accounting  officers 
of  the  treasury  for  their  examination,  and  by 
them  disallowed,  in  whole  or  in  part,  unless  it 
should  be  proved  to  the  satisfaction  of  the 
court,  that  the  defendant  is,  at  the  time  of 
trial,  in  jpossession  of  vouchers  *not  be-  [*655 
fore  in  his  power  to  procure,  and  that  he  was 
prevented  aom  exhibiting  a  claim  for  such 
credit  at  the  foeasury,  by  absence  from  tbe 
United  States,  or  some  unavoii^able  accident." 

These  positive  provisions  of  the  law  must  be 
disr^arded,  if  we  say  that  the  authenticated 
transcript  from  tbe  treasury  department  is  not 
evidence.  They  are  too  plain  to  require  argu- 
ment; and  the  debtor  has  a  fair  opportunity  of 
establishing  his  account,  if  just,  without  a  noti- 
fication from  the  Comptroller,  according  to  the 
act  of  1795.  In  the  first  place,  he  states  his  ac- 
count, and  when  stated,  it  is  rendered,  to  the 
auditor,  who  examines  it,  and  makes  a  report 
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to  the  Comptroller,  whom  it  is  revised.  Af- 
terwards, in  case  of  a  suit,  he  has  ao  impartial 
trial  in  court,  where  an  opjportunity  is  again  af- 
forded him  of  supportiiig  his  elaim;  and  if  the 
eonrt  and  jury,  before  whom  the  cause  is  tried, 
should  be  of  opini(Hi  that  mnj  item  of  hia  ac- 
count has  been  improperly  rejected,  it  is  re- 
stored to  his  credit.  Chi  the  trial  of  this  cause 
in  the  court  below,  it  appears  that  the  balance 
claimed  was  reduced  by  ttie  verdict  of  the  jury 
to  $44,994.67 ;  it  is  presumed,  by  the  exhibition 
of  vouchers  under  the  4th  section  of  the  act  of 
1797,  which  had  not  been  rendered  to  the  ac- 
counting officers  of  the  treasuir. 

It  was  also  urged,  on  the  part  of  the  plaintiff 
in  error,  that  the  amount  offered  in  evidence  is 
against  him,  as  receiver  of  public  mone^;  and 
that  he  had  executed  a  bond  with  security,  ac- 
cording to  law,  for  the  faithful  discharge  of  his 
duties  as  such ;  and  that,  therefore,  the  account 
AB6*]  was  merged  *in  the  sealed  instrument, 
,on  which  alone  uie  action  can  be  sustained.  It 
may  be  admitted,  that  a  security  under  seal  ex- 
tinguishes a  simple  contract  debt;  but  in  the 
case  under  consideration,  the  account  and  the 
t)ond  are  distinct  from  each  other.  The  official 
bond  is  not  given  for  the  balance  due;  it  is  a 
collateral  security  for  the  faithful  performance 
of  the  official  duties  of  the  officer,  and  was  ex- 
ecuted long  before  the  existence  of  the  balance 
claimed.  It  may  be  asked,  how  could  a  bond, 
in  a  penalty  of  $10,000,  extinguish  a  simple 
contract  debt  of  more  than  $100,000?  The  bal- 
ance claimed  could  not  be  recovered  by  a  suit 
on  the  bond.  In  all  similar  cases,  between  the 
United  States  and  their  debtors,  it  is  usual  to 
institute  a  suit  for  the  recovery  of  the  balance 
struck  on  settlement  of  the  account,  and  an  ac- 
tion of  debt  on  the  official  bond,  to  recover  the 
penalty  of  the  sureties.  It  is  indispensably  nee- 
esaaty,  in  every  instance  where  the  debtor  is 
unable  to  pay. 

The  third  and  last  objection  made  on  behalf 
of  the  plaintiff  in  error,  is  on  the  ground  that 
he  is'charged  in  the  declaration  in  nis  individ- 
ual capacity,  and  the  evidence  offered  is  against 
him  in  his  public  character;  and  further,  that 
the  account  ciiarges  stock  and  money,  and  the 
elaim  it  in  money  only;  that  on  a  count  for 
money  had  and  received,  evidence  cannot  be 
given  that  the  defendant  received  anything  but 
money.  It  is  a  full  answer  to  this  objection,  to 
observe,  ( I )  that  the  receiver  is  individually  re- 
sponsible for  all  the  money  he  received  in  his 
public  capacity;  and,  (2)  that  evidences  of  the 
657*]  public  debt  are  made,  by  *law,  payable 
at  their  nominal  value,  for  lands  sold  by  the 
United  States;  and,  therefore,  stock  is  receiv- 
able as  money  at  par.  And  it  appearing,  by  the 
account  offered  in  evidence,  that  the  far  greater 
part  of  the  balance  claimed  is  in  money,  it  was 
proper  and  legal  evidence  to  support  the  decla- 
ration; and  as  the  balance  claimed  was  reduced 
by  the  verdict  of  the  jury,  which  is  for  money 
onl^,  and  for  less  than  the  amount  of  cash 
claimed,  the  just  inference  is,  that  the  stock 
balance  was  extinguished  by  the  vouchers  pro- 
duced the  defendant,  on  the  trial  in  the  court 
below. 

An  objection  was  made  on  the  part  of  the 
ITnited  States,  that  the  bill  of  exceptions  in  this 
case  was  not  taken  at  the  trial,  but  purports  on 
the  face  of  the  record  to  have  been  taken  and 
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signed  after  judgment  rendered  in  the  case.  It. 
is  true,  that  Uie  bill  of  exceptims  state» 
that  the  evidence  was  objected  to  at  the  trial ; 
but  it  is  not  said  Utait  vbj  exception  «m  then 
taken  to  the  decision  of  the  court.  So  that,  in 
fact,  it  might  be  true,  that  the  objection  wa» 
made,  and  yet  not  insisted  upon  by  way  or 
exception.  But  the  more  material  considera- 
tion is,  that  the  bill  of  exceptions  itself  appears, 
on  the  record  not  to  have  been  taken  at  all, 
until  after  judgment.  It  is  a  settled  principle- 
that  no  bill  of  exceptions  is  valid,  which  is  not 
for  matter  excepted  to  at  the  trial.  We  do  not 
mean  to  say  that  It  ia  necessary  (and  in  point 
of  practice  we  know  it  to  be  otherwise)  that 
the  bill  of  exceptions  should  be  formally  drawn 
and  signed,  before  the  trial  is  at  an  end.  It 
will  be  sufficient,  if  the  exception  be  taken  at 
the  trial,  and  noted  by  the  'court,  with  ['fiSft 
the  requisite  certainty;  and  it  may,  afterwards, 
during  the  term,  according  to  the  rules  of  th* 
court,  be  reduced  to  form,  and  signed  by  thtt' 
judge;  and  so,  in  fact,  is  the  general  practice. 
But  in  all  such  cases,  the  bill  of  exceptions  i» 
signed  nunc  pro  tunc;  and  it  purports  on  it* 
face  to  be  the  same  as  if  actually  reduced  to 
form,  and  signed,  pending  the  trial.  And  it 
would  be  a  fatal  error  if  it  were  to  appear 
otherwise;  for  the  original  authority,  under 
which  bills  of  exceptions  are  allowed,  has  sl- 
waya.  been  considered  to  be  restricted  to  mat- 
ters of  exception  taken  pending  the  trial,  taiH 
ascertidned  before  the  verdict 
Jndgnient  nffinned  with  eosts. 


lPri».1  , 

THK  FANN7. 
The  Consul-General  of  Portugal, 
Libelant 


Case  of  capture  by  an  armed  vessel,  fitted  cat  to 
the  ports  of  the  United  SUtes,  in  breadi  of  th» 
neutrality  acts.  Claim  by  an  alleged  bona  IhM 
parchaser  In  a  foreign  port  rejectcn,  and  restlto- 
tlon  decreed  to  the  orlglDal  owners. 

A  boon  fldet  purcbaeer,  without  notice,  la  saeb 
case,  li  entitled  to  be  re-lmbursed  the  frelgbt  wblcb 
he  may  have  paid  upon  the  captured  goods ;  and 
the  innocent  neutral  carrier  of  such  goods,  the 
same  having  been  tranBhlpped  in  a  fordgn  portp 
Is  entitled  to  freight  out  of  the  goods. 

»  A  PPEAL  from  the  Circuit  Court  of  ["es^ 
A  Maryland. 

This  was  the  c&se  of  a  libel  filed  by  the  Con- 
sul-General of  Portugal,  on  behalf  of  certain 
Portuguese  subjects,  owners  of  a  number  of 
hides  which  had  been  brought  fnmi  8t.  Tbom- 
as  to  Baltimore  in  the  brig  Fanny.  The  facta 
proved  in  the  cause,  which  the  court  considered 
to  be  material,  are  the  following: 

Some  time  in  the  year  1817,  Robert  M.  Oood- 
win,  Clement  Cathill,  James  Halsey  and  John 
R,  Mifflin,  all  of  them  citizens  tiie  United 
States,  and  denominated  "The  American  Con- 
cern," fitted  out,  at  Buenos  Ayrea,  a  brig,  called 
La  Republicana,  as  a  privateer  to  cruise  agiUnst 
the  subjects  of  Spain  and  Portugal,  under  a 
commission  obtained  for  her  from  Jose  Artlgns. 
Thus  prepared,  she  sailed  under  the  command 
of  Obadiah  Chas^  also  a  eitiioi  of  the  United 
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States,  and,  in  TehTUB.ry,  1818,  she  captured 
the  Portogese  brig,  Aurora,  which,  with  her 
cargo,  were  sent  to  St.  Barts,  and  there  sold  as 
American  property  for  about  $20,000.  With 
tUs  money,  thus  raised,  Goodwin  proceeded  to 
BaHimore,  and  there  inrwrted  it  In  tiie  purehaw 
tt  a  nmr  tfr{|[,  caned  the  Atbenea,  Vbieh  had 
been  lately  built  at  that  port.  Having  changed 
her  name  to  that  of  the  New  Republicana,  both 
prirateera  shipped  their  crews  at  Baltimore,  to- 
gether with  their  munitions  of  war,  except  the 
cannon  and  carriages  for  the  latter  vessel, 
vfaieh,  with  a  view  of  deceiving  the  custom- 
house officers,  were  put  ou  board  of  a  small 
sAocner,  and  were  transferred  to  this  priva- 
flie*]  teer.  m  few  milea  below  the  *fort.  The 
•oomission,  together  with  other  papers  belong- 
ing to  the  Republicana,  were  delivered  to  the 
Knr  Republicana,  and. both  the  privateers  pro- 
ceeded to  sea;  the  latter  under  the  command 
of  the  above-nnentioned  Clement  Cathill,  one  of 
the  owners.  She  soon  after  fell  in  with  the 
FDitBguese  ship  Don  Pedro  de  Alcantara,  laden 
with  a  valuable'  cargo  of  hides,  sugar,  etc, 
which  she  captured  on  the  22d  of  September, 

1818,  and  ordered  in  to  the  Five  Islands,  there 
to  await  the  orders  of  Goodwin.  At  this  place, 
Goodwin  transhipped  the  principal  part  of  the 
cargo  into  several  small  vessels,  which  pro^ 
eeeded  to  the  bland  of  St.  Thomas,  consigned 
ts  Sooffron  A  Co.,  merchants  of  that  place. 
Iha  residue  of  the  cargo,  except  a  small  part, 
vfaidi  was  afterwards  nfcen,  tMcthor  with  the 
Don  Pedro,  1^  Cfnnniodore  Jolfy,  commanding 
a  squadron  belon||ing  to  the  republic  of  Colum- 
Us,  was  also  earned  by  Goodwin  to  St.  Thomas, 
ia  the  old  privateer,  at  which  place  it  is 
probable  the  whole  or  a  great  part  of  the  cap- 
tared  properfy  was  sold.  K'athaniel  Levy,  the 
American  consul  at  that  island,  purchased  4,- 
004  of  the  hides,  which,  ttw^ther  with  &5S  logs 
el  hgnum-rite,  be  shipped  in  the  brig  Fani^ 
to  KUtimore,  where  alu  arrived  in  January, 

1819,  consigned  to  Lyde  Goodwin.  On  the  2l8t 
of  this  month,  the  hides  and  lignum  vite  were 
libeled  as  Portuguese  property,  illegally  taicen 
(■  the  high  seas,  and  on  the  27th  of  the  same 
■onth,  the  lignum-vitte  was  released  from  the 
operaUon  of  the  libel. 

TO  this  libel  a  claim  was  filed  by  Lyde 
Goodwin,  a«  sgent  of  Lery.  in  whidi  it  is  as- 
••1*]  serted  that  *the  hides  had  been  pur- 
dnsed  by  Levy,  in  the  r^lar  course  of  trade, 
from  SoulTron  ft  Co.,  and  all  knowledge  of  the 
natters  alleged  in  the  libel  is  denied.  On  the 
15th  of  March  the  hides  were  delivered  upon 
itipulation,  having  been  appraised  at  the  siun 
of  $12,000. 

In  the  progress  of  the  cause  in  the  District 
CoDrt,  the  owners  of  the  bri^  Fanny  presented 
to  the  judge  a  petition,  setting  forth,  that  on 
the  6th  of  October,  1818.  Nathan  Levy  entered 
into  a  charter-party  of  affreightment  with  the 
petitimiers  for  the  briy  Fanny,  on  certain 
tenna  stated  in  the  petition,  for  a  voyage  from 
Baltimore  to  St.  Lucie,  and  if  required,  to 
three  other  ports  in  the  West  Indies,  and  thence 
bade  to  Baltimore.  That,  under  this  charter- 
party,  the  said  brig  took  in  a  ca^  at  Balti- 
Biore,  and  sailed  to  St.  Lucie,  and  to  three 
ether  ports,  and  finally  delivered  the  cargo  to 
the  said  Levy,  who  afterwards  shipped  on  j 
board  the  said  brig,  at  St.  Thomas,  4,000] 
6L.  ed. 


hides  and  6S5  sticks  of  lignum- vite,- to  be  car^ 
ried  to  Baltimore,  where-  she  arrived  on  the 
17th  of  January,  1810.  That  upon  her  ar- 
rival, and  when  the  master  was  about  to  de- 
liver the  cargo  to  the  consignee  of  Levy,  thia 
libet  and  elabn  were  filed,  and  the  cargo  waa 
taken  from  the  possession  of  the  master  by  the 
marshal,  under  the  process  of  the  said  court. 
That  there  was  then  due  to  the  petitioners,  on 
the  said  charter-party,  the  sum  of  $2,094.50,  as 
admitted  hv  the  said  Levy,  which  th^  pray 
may  be  paid  out  of  the  proceeds  of  the  hides 
and  lignum-vita.  This  petition  was  accom- 
panied by  an  account,  dated  the  28th  of  De- 
cember, 1818,  ^signed  fay  Nathan  Levy,  [*66S 
aeknowledgiiwa  bahmce  of  $2,094JM  to  be  due 
the  said  brig  Fanny  on  the  diarter-party.  Be- 
low this  account  »  tiie  following  entry,  not 
signed  1^  any  person:  "The  freight  on  the 
homeward  cargo,  consisting  of  4,004  hides  and 
555  sticks  of  l^um-vitoi,  $1,047.25."  The  court 
made  an  order  that  the  agent  of  the  claimant 
should  pay  the  freight  on  the  above  goods  to 
the  amount  of  $1,047^ 

The  District  Court  decreed  the  claimants  to 
pay  to  the  libelant  the  appraised  value  of  the 
nides,  as  mentioned  in  their  stipulation,  to- 
gether with  interests  and  costs,  after  deducting 
the  amount  of  freight  theretofore  ordered  to  be 
paid.  This  decr^  being  wholly  affirmed  by 
the  Circuit  Court,  upon  an  appeal,  both  parties- 
appealed  from  that  decree  to  this'court. 

Mr.  D.  Hoffnuuif  lor  the  libelant,  argued,  L. 
That  this  was  a  {rfratieal  taking,  there  being^no 
sufficient  evidence  of  a  valid  commission.^  But 
if  the  power  granting  the  commission  were 
valid,  still  the  seizure  is  piratical,  as  the 
commission  was  not  only  amortised,  but  trans- 
ferred to  a  new  vessel  and  a  new  commander* 
by  whom  it  was  abused  in  the  grossest  acts  of 
violence,  evincive  of  an  animus  depredandi,  and 
which  eonstituted  the  captors  trespassers  ah 
initio.'  Had  the  authority  which  granted  ihe 
commission  been  competent,  *and  the  I*66S 
proceedings  under  it  regular,  as  the  laws  of 
this  countnr  have  been  violated  b^  the  captors, 
who  are  American  citizens,  this  court  will 
restore  the  res  capta.*  The  appellant  claims 
the  protection  of  this  court,  on  the  ground 
of  his.  being  a  bona  fldei  purchaser,  under  a 
valid  condemnation.  If  this  could  avail  him 
in  law,  he  has  failed  in  his  proof  of  bona  fides. 
Every  circumstance  of  evidence  and  probability 
is  against  him.  Admitting,  however,  that  there 
was  a  purchase  in  good  faith,  and  under  entire 
ignorance  of  the  circumstances,  the  title  of  thia 
claimant  cannot  be  valid  against  that  of  the 
original  owners,  since  there  was  no  condemna- 
tion in  point  of  fact;  and  if  there  had  beeur 
still,  as  the  taking  was  either  without  a  valid 
commission,  or  in  virtue  of  an  amortised  or 
abused  one,  the  condemnation  would  he  inop- 
erative.* 

2.  Levy,  if  free  from  all  blame,  cannot  sus- 
tain his  claim,  under  the  doctrine  of  market 
overt.  There  can  be  no  such  protection  for 
property  taken  jure  belli,  at  least  until  after 

1.  _7  Wheat.  Bep,  476;  8  Wheat  Rep.  111. 

2.  _3  Wood.  Lec. ;  14  Johns.  Rep.  273. 

3.  — 6  Whoat.  Rep.  152;  7  Wheat  Rep.  496;  S- 
Wheat  Rep.  108. 

i  4.-2  Bro.  Civ.  Law,  66.  262.  253.  268,  461, 
'  464 ;  1  Johns.  Rep.  471 ;  Bee's  Rep.  808 ;  5  Wheat 
lUep.  846.  846. 
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•condemnation;  and  the  doctrine  of  market  overt 

■is  itself  unknown  to.  the  jus  gentium.' 

3.  A  condemnation  is  produced,  but  it  !s 
wholly  unnecessary  to  dwell  on  its  operation, 
-«ince  a  condemnation,  in  all  respects  valid 
-SA  between  belligerents,  cannot  deprive  this 

664*]  court  of  its  power  to  "restore,  when  the 
■original  taking  was  in  violation  of  our  laws. 
And,  second,  the  condemnation  now  exhibited, 
cannot  possibly  apply  to  the  property  in  ques- 
tion, as  it  will  be  found,  on  reference  to  the 
dates,  that  this  decree  of  condemnation  was 
Bcnne  time  after  Levy's  alleged  purchase,  and, 
indeed,  only  a  few  days  prior  to  the  filing  of 
->ihe  libel  in  this  cause.*  But, 

4.  The  main  point  of  inquiry  regards  the 
'Claim  to  freight.    We  contend  that  the  appel- 
lant is  responsible  to  us  for  the  entire  value  of 
'■the  hides,  as  the  same  is  ascertained  by  the 
sUpulation,  together  with  interest;  and  that 
the  freight  bill,  though  j>roperly  ^id  by  the 
appellant  to  the  innocent  ship-owner,  cannot 
now  be  deducted  by  this  illegal  captor,  from 
the  amount  stipulated  to  be  paid  by  him. 
'.Waiving  all  question  which  might  be  made, 
as  to  the  power  of  this  court  to  decree  freight 
in  the  case,  on  the  ground  of  incidental  juris- 
diction, we  insist  that  the  present  is  not.a  claim 
*by  the  ship-owner  for  his  freight,  but  1^  the  ap- 
pellant, to  have  the  same  allowed  to  him  out 
of  this  fund,  as  havii^  been  properly  paid  by 
him.    If  this -court  reject  the  claim  of  the  ap- 
pellant to  the  property,  on  the  ground  of  its 
having  been  illegally  captured,  and  that  this 
infirmity  adheres  to  the  property  even  in  the 
hands  of  a  boote  fldei  purchaser,  we  are  at  a 
loss  to  conceive  how  this  purchaser  can  right- 
fully impose  any  charge  or  incumbrance  what- 
ever upon  it.  But  when  we  advert  to  the  real 
•character   of   the   appellant,   and   find  him 
665*]  *an  unworthy  claimant,'  in  truth  as 
much  BO  as  the  captor  himself  had  been,  we 
cannot  suppose  that  he  can  be  entitled  to  any 
favor  at  the  hands  of  this  court.    He  brought 
'this  prize  property  into  an  American  port,  with- 
out the  knowledge  or  privity  of  its  owner,  and 
surely  ought  not  to  claim  either  compensation 
<or  indemnity,  for  doing  that  which,  as  to  the 
other  party,  is  in  invitum,  and  has  proved, 
in  fact,  extremely  prejudicial  to  him.  If  this 
'he  a  claim  on  the  fund,  it  is  only  so  as  re- 
gards the  innocent  owner.    No  lien  can  be 
'Created  by  one  who  has  no  property,  general 
'Or  special,  in  the  thing.    If  a  malee  fidei  pos- 
sessor cannot  so  mortgage  or  pledge  the  prop- 
erty, as  that  such  mortgage  or  pledge  shall 
'be  valid  against  the  true  proprietor,  Iw  is  not 
"Competent  to  create  any  lien,  nor  to  impose 
~any  charge  or  incumbrance  whatever.  But 
without  pressing  this  point,  we  do  not  think 
-that  the  appellant  is  entitled  to  be  subrogated 
to  the  rights  of  the  innocent  ship-owner,  if  such 
right  of  lien  even  vested  in  him.   If  this  claim 
-to  freight  were  one  in  rem,  as  well  as  in  per- 
sonam, and  the  ill^l  captors,  or  those  claim- 
'ing  under  them,  have  satisfled  the  personal  ob- 
,'llgation,  it  does  not  follow  that  they  can  now 
■  enforce  that  Hen  against  the  fund,  which  it 


1. — 8  Wheat  Bep.  108,  167,  174. 

2.  — 2  Woodb.  Lec.  429 ;  1  Johns.  Cas.  471 ;  Uar- 
-tens  OD  PrlT.  44 ;  Moll,  de  Jnre  Mar.  57,  60,  68, 
iS5 :  Ood.  193 :  Hob.  79 ;  7  Wheat.  Bep.  490. 
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might,  argumenti  gratia,  be  admitted  that  the 
ship-owner  possessed.  This  is  very  unlike  the 
case  of  a  neutral's  claim  for  freight  on  bel- 
ligerent property  captured  from  him  by  another 
belligerent.  The  neutral  had  a  right  so  to  em- 
ploy his  vessel,  subject  only  to  the  belligerent's 
right  to  make  the  seizure;  he,  therefore,  in  such 
case,  takes  it  cum  onere,  and  must  pay  the 
'neutral  his  freight.  The  object  here,  ["666 
however,  is  to  transfer  the  obligation  of  paying 
the  freight  from  the  ill^fal  captor  to  the 
despoiled  individual.  If  the  controversy  were 
now  wholly  between  the  Portuguese  owners  of 
the  property  and  the  innocent  American  ship- 
owner, the  claim  might  deserve  some  consider- 
ation. In  this  case,  the  ship-owner  is  the  agent 
of  the  captors,  or  those  claiming  under  them, 
not  of  the  Portuguese  owner,  and  as  such, 
must  look  to  his  employers^  and  not  to  the 
goods;  and  if,  in  fact,  the  illegal  captor  has 
paid  the  freight,  he  cannot  thereby  entitle  him- 
self to  be  refunded  out  of  the  fruits  of  his  pi- 
ratical taking.  The  claim  to  freight  is  always 
conventional;  a  claim  even  to  pro  rata  freight 
arises  from  some  convention,  and  not  from  the 
simple  fact  of  transportation.  In  this  case,  no 
consent  of  the  owners  to  the  shipment  to  Balti- 
more can  be  implied.  Our  claim  to  the  prop- 
erty is  disputed  on  all  points;  and  if  none  of 
these  is  found  tenable,  but  the  taking  is  ascer- 
tained to  be  a  gross  act  of  piracy,  it  would  be 
a  strange  anomaly,  that  an  honest  and  lawful 
belligerent  must  pay  freight  to  a  neutral  ship- 
owner, and  yet  that  a  piratical  captor  shall  be 
exempt  from  charges  voluntarily  imposed  by 
him  on  the  property,  and  that  these  shall  be 
cast  on  those  whom  he  has  endeavored  to  de- 
spoil. 

5.  The  court  below  has,  also,  manifestly 
erred  in  allowing  the  entire  freight  bill,  as  this 
includes  a  charge  on  some  lignum-vitis,  which 
formed  no  part  of  that  which  is  owned  or  de- 
manded by  the  libelant.  We  therefore  ask  at 
the  hands  of  this  court  the  whole  value  of  the 
property,  as  it  is  ascertained  'by  the  [*667 
stipulation,  together  with  interests  from  its 
date,  so  that  the  claim  to  freight  may  be  whol- 
ly rejected.  The  ship-owner  is,  indeed,  the  peti- 
tioner for  freight  in  this  case;  but  he  has  been 
since  paid,  and  the  claim,  in  truth,  is  now  at 
the  instance  of  the  captor,  who  desires  to  be 
subrogated  to  the  rights  of  the  ship-owner,  and 
to  enforce  bis  lien,  if  he  had  one.  We  have 
endeavored  to  show  that  no  such  r^ht  existed, 
and  that  if  it  ever  did,  the  captor  is  not  enti- 
tled to  receive  the  benefit  of  such  lien. 

Mr.  Winder,  contra,  argued  principally  upon 
the  facts,  to  show  that  the  allied  purchase 
was  bona  fide. 

Mr.  Justice  Washington  delivered  the  opin- 
ion of  the  court,  and  after  stating  the  case, 
proceeded  as  follows: 

The  above  case  presents  two  questions  for 
the  consideration  of  this  court:  (1)  Whether 
the  court  below  was  correct,  in  restoring  to  the 
Poriuguese  owner  that  part  of  the  cargo  of  thi; 
Fanny  which  was  restored.  And  (2)  Whetlier 
the  freight  which  was  ordered  by  the  court  to 
be  paid  to  the  owners  of  that  vessel,  ought,  in 
whole  or  in  part,  to  have  been  deducted  from 
the  appraised  value  of  the  hides. 

Upon  tiie  first  question*  it  is  to  be  observed 

Wbeat. 
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-that  the  facts  above  stated  are  incontestably 
proTcd  by  the  evidence  in  the  cause.  That  the 
capturing  vessel,  the  New  Republicans,  was 
««8*]  built  at  BalUmote,  'purchased  at  that 
place  by  citizens  of  the  United  States,  and  tliere 
manned  and  fitted  for  sea,  armed  and  equipped 
as  a  vessel  of  war,  within  the  waters  and  juris- 
diction of  the  United  States;  and  with  such 
-equipments,  left  the  United  States,  to  cruise 
against  the  vessels  and  property  of  Spanish  and 
Portuguese  subjects  on  the  high  seas;  and  up- 
•OQ  such  cruise,  captured  the  Don  Pedro  de 
Alcantara,  with  a  valuable  cargo,  belonging  to 
Portuguese  subjects,  were  Ux-ta  too  clearly 
fvoved  to  be  questioned;  nor  were  they  ques- 
tioned  by  the  counsel  for  the  claimants.  It  is 
established,  by  evidence  equally  clear  and  un- 
contradicted, that  the  4,004  hides  which  w«rB 
Inought  in  the  Fanny  from  St.  Thomas  to 
Baltimore,  upon  which  the  sentence  of  the 
court  below  operated,  formed  a  part  of  the 
cargo  of  the  Don  Pedro  de  Alcantara  at  the 
time  of  lier  capture,  and  that  th^  were  the 
property  of  Portuguese  subjects. 

Th'iB,  then,  is  the  case  of  property  belonging 
-to  the  subjects  of  a  friendly  power,  captured  on 
the  high  seas  by  a  privateer,  owned  and  com- 
mand^ by  citizens  of  the  United  States,  fitted 
and  equipped  as  a  vessel  of  war,  within  the 
waters  and  jurisdiction  of  the  United  States; 
and,  according  to  the  uniform  decisions  of  this 
court  in  similar  cases,  as  well  as  in  others, 
where  similar  equipments  have  been  made  with- 
in tbe  waters  of  the  United  States  by  foreigners, 
the  property  so  illegally  captured  and  brought 
within  onr  jurisdiction  must  be  restored  to  the 
<aiginal  owners,  unless  it  could  be  maintained 
that  the  sale  of  it  to  the  claimant  devested 
aO'j  those  owners  of  their  right  *to  the  same. 
But  it  is  to  be  remarked,  in  the  first  place,  that 
the  asserted  purchase  of  these  hides  by  Levy  is 
unsupported  by  any  evidence  whatever.  He 
allies  in  his  claim,  that  he  purchased  the  hides 
for  a  valuable  consideration  from  SoufTron  &. 
Co.,  in  the  r^lar  course  of  trade;  but  this  al- 
lotion  is  not  upheld  by  any  written  document, 
or  hy  the  testimony  of  a  nngle  witness.  The 
cause  was  depending  more  than  two  years  in 
the  courts  below,  durin-r  all  which  time  it  was 
fully  in  the  power  of  the  claimant,  a  resident 
of  the  Island  of  St.  Thomas,  to  have  proved  tbe 
reality  of  this  purchase,  by  the  testimony  of 
the  vendors,  or  otherwise,  if  the  fact  had  been 
as  it  was  alleged. 

But,  admitting  the  truth  of  the  asserted  sale 
to  Ijevj,  he  was,  nevertiieless,  a  purchaser  from 
the  a^ent  of  a  tortious  possessor  of  property 
to  which  he  had  no  title  whatever,  and  who, 
ecMisequently,  could  transfer  none  to  his  vendee. 
The  proceedings  in  the  Vice-Admiralty  Court 
of  Margarita,  by  Commodore  Jolly,  against  the 
Don  Pedro  de  Alcantara  and  the  small  part 
of  her  cargo  which  had  not  been  transhipped 
at  the  Five  Islands,  so  far  from  amounting  to  a 
Maitence  of  condemnation,  even  of  the  properly 
libded  as  prize  of  war,  proceeded  upon  the 
ground  of  a  recapture  from  a  non-conunissioned 
privateer,  for  which  the  recaptor  was  reward- 
ed by  a  liberal  salvage,  and  the  residue  of  the 
sales  of  the  property  was  decreed  to  the  Portu- 
guese owners,  in  case  they  should  claim  the 
tame  within  the  period  of  a  year  and  a  day. 
This  court  is  therefore  of  opinion  that  the  de 
«  L.  ed. 


cree  *of  the  Circuit  Court,  so  far  as  it  [*670 
restores  to  the  libelant  the  4,004  hides,  or  their 
proceeds,  is  right,  and  ought  to  be  affirmed. 

The  second  question  respects  the  freight, 
which  the  decree  of  the  court  below  ordered  to 
be  deducted  from  the  appraised  value  of  the 
hides;  and  it  is  attended  by  no  difficulty  but 
such  as  arises  from  the  confined  and  imperfect 
statement  of  the  facts  appearing  in  this  record. 
That  the  freight  of  the  lignum-vitfe,  which  did 
not  belong  to  the  libelant,  and  against  which 
the  proceedings  were  abandoned,  ought  not  to 
have  been  paid  out  of  the  proceeds  of  the  hides, 
is  a  matter  which  we  think  is  quite  too  clear  to 
be  disputed ;  and  we  think  it  probable  that  the 
mistake  was  occasioned  by  an  oversight  in  the 
judge  of  the  District  Court,  from  his  not  know- 
ing, or  recollecting,  when  tbe  petition  for 
freight  was  before  him,  that  the  Hgnum-vitse 
had  been  released  from  the  operation  of  the 
libel.  The  decree,  then,  must^  of  course,  be 
reversed;  for  this  reason,  and  the  cause  re- 
manded for  further  proceedings,  in  order  to  as- 
certain and  separate  the  freight  upon  that  arti- 
cle, from  that  due  upon  the  hides. 

But  there  is,  apparently,  error  in  the  decree 
in  respect  to  the  whole  of  the  freight,  which,  it 
is  possible,  may  be  explained  and  removed  by 
a  further  examination,  this  subject  in  the 
court  below.  The  petition  for  freight  daima 
the  precise  sum  of  $2,094.50,  as  the  balance 
acknowledged  to  be  due  by  the  claimant,  and 
the  account,  signed  by  him  on  the  28th  of  De- 
cember, 1818,  which  accompanied  the  petition, 
amounted  *to  an  acknowledgment  that  [*071 
that  sum  was  then  due.  The  items  of  that  ac- 
count are,  freight  on  1,095  barrels  of  flour,  out 
and  home,  per  charter-party,  5  cases  of  furni- 
ture, 36  bags  of  com,  and  7  days'  demurrage. 
Below  that  account  is  stated  tbe  freight  due 
upon  the  hides  and  lignum-vitte,  amounting  to 
$1,047.25.  It  would  seem,  therefore,  as  if  the 
freight  upon  the  hides  and  lignum-vits,  which 
arrived  in  Baltimore  some  time  in  January, 
1810,  was  not  included  in  the  account  signed 
by  the  claimant,  and  if  so,  it  was  not  claimed 
to  be  due,  nor  required  by  the  petition  to  be 
paid.  Yet  the  order  of  the  court  was  that  it 
should  be  paid,  and  it  was  accordingly  deducted 
from  the  appraised  value  of  the  hides.  If 
the  case  should  turn  out  to  be  such  as  is  above 
supposed,  it  would  seem  to  warrant  the  conclu- 
sion that  the  freight  upon  the  hides  had  been 
paid  by  Levy,  in  which  case  it  ought  not  to  be 
deducted  from  their  appraised  value,  unless 
the  reality  of  the  asserted  purchase  of  the  hides 
by  Levy  should  be  made  to  appear  to  the  satis- 
faction of  the  court  below,  without  which  we 
are  of  opinion  that  he  is  to  be  considered  as  a 
mala  fidei  possessor,  and,  consequently,  as  not 
entitled  to  be  re-imbursed  the  freight  so  paid, 
out  of  the  property  of  the  Portuguese  owners. 
If,  on  the  other  hand,  it  should  appear  that  the 
claimuit,  was  a  bonee  fidei  purchaser  of  the 
hides,  without  notice,  or  that  the  freight  upon 
than,  had  not  been  paid  by  him  to  the  owners 
of  the  Fanny,  then  it  was  properly  deducted. 

*I>ecree.^ — ^This  cause  came  on  to  be  [*679 
heard,  etc.  On  consideration  whereof,  it  is 
decreed  and  ordered  that  so  much  of  the  decree 
of  the  said  Circuit  Court  as  orders  that  the 
claimant  pay  to  the  libellant  the  appraised 
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value  of  tht  hides.  In  the  pToeeedlngs  men- 
tioned, together  with  interest  and  costs  of  suit, 
be,  tnd  t&  same  is,  hereb}'  affirmed  with  costa; 
subject,  however,  to  such  deduction  for  freight 
as  the  said  Circuit  Court  may  hereafter  direct, 
to  be  paid  out  of  said  appraised  value,  aa 
may  be  hereafter  decreed  under  the  further 
proceedings  in  this  cauae.  And  as  to  so  much 
of  said  decree  of  said  Circuit  Court  as  directs 
the  amount  of  freight  to  be  deducted,  agree- 
ably to  the  previous  order  of  said  Circuit 
Court,  the  same  is  hereby  reversed  and  an- 
nulled. And  it  is  further  ordered  that  said 
cause  be  remanded  to  the  said  Circuit  Court 
for  further  proceedings  to  be  had  therein,  ac- 
cording to  law,  for  the  purpose  of  ascertain- 
ing, upon  further  proof,  whether  the  claimant 
hM  paid  the  freight  of  fbe  hides  to  the  owner 
of  the  Fam^;  and,  if  so,  whether  the  claimant 
was  a  bonsD  fldei  purchaser  of  said  hides,  with- 
out notice.  And  if  the  said  court  should  be 
satisfied  from  such  further  proof,  that  the  said 
claimant,  Nathan  I^evy,  has  paid  the  owner  of 
the  Fanny  for  said  freight,  or  that  he  was  not 
such  bona  fidei  purchaser,  without  notice,  then 
with  instructions  not  to  allow  a  deduction  of 
freight  from  the  said  appraised  value.  But  if 
the  said  elaimant  was  such  bonn  fldei  pur- 
ohaaer,  wiUidut  notice,  or  if  said  freight  had 
6TS*]  not  been  paid  by  said  claimant  to  *the 
owners  of  the  Fanny,  then  the  freight  for  the 
hides,  excluding  the  freight  on  the  lignum-vits, 
to  be  deducted  from  the  appraised  value  of 
said  hides. 


[Local  Law.] 
DANFORTH  v.  WEAR. 


The  acts  of  AssemMj  of  North  Carolina,  passed 
between  the  rears  1783  aad  1789.  Invalidate  all  en- 
tries, surveys,  and  trrsnts,  of  land  within  the  In 
dian  territory,  wtalcE  now  forms  a_part  of  the  ter* 
rttory  of  the  state  of  Teonessee.  But  tbey  do  not 
avoid  entries  commendiiE  without  the  Indian 
boondary,  and  mnnlosr  Into  It,  so  far  as  respects 
that  portion  of  the  land  situate  witboat  their  ter- 
ritory. 

The  act  of  North  Carolina,  of  1784,  aatborlzlng 
the  removing  of  warrants  which  had  been  located 
upon  lands  previously  taken  ap,  so  as  to  place 
them  upon  vacant  lands,  did  not  repeal,  by  Impli- 
cation, the  previously  eztatlns  laws,  whkb  pro- 
hibited surveys  of  land  within  the  Indian  bounda- 
ry. The  lands  to  which  such  removals  are  made, 
mast  he  lands  previously  subjected  to  entry  and 
Borvej. 

ERROR  to  tiie  Circuit  Court  of  West  Ten- 
nessee. 

This  cause  was  argued  at  the  last  term,  and 
again  argued  at  the  present  term,  by  the  At- 
torney-General and  Mr.  Swann*  for  the  plain- 
tiff, and  by  Mr.  Williams*  for  the  defendant. 

074*]    *Mr.  Justice  Johnson  delivned  the 

opinion  of  the  court: 

This  is  on«  of  those  cases  which  not  unfre- 
quently  occur,  in  which,  for  want  of  the  scru- 
tinizing eye. of  the  party  interested  to  maintain 
a  judgment  below,  the  court  there  is  made  to 

1.  — They  cited  2  Tenn.  Bep.  157:  N.  C.  Rep. 
In  Confer.  440 ;  1  Tenn.  Rep.  30. 

2,  — He  cited  Preston  v.  Browder,  1  WheaL  Bep. 
115 ;  Danforth  v.  Thomas,  Id.  155. 
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appear  to  have  given  a  decision  very  differeiifc 

from  that  actually  rendered.  But,  whatever 
may  be  the  opinion  of  this  court,  independent- 
ly of  the  record,  we  are  concluded  by  the  Ult 
of  exceptions,  and  must  decide  according  to> 
those  questions  which  the  record  presents. 

The  ^rties  are  citizens  of  the  same  states 
but  jurisdiction  is  given  to  the  courts  of  the- 
United  States,  I^.  the  fact  oi  their  claiming 
title  to  the  land  in  controversy,  under  grants- 
from  different  states,  to  wit,  the  states  of  North* 
Carolina  and  Tennessee. 

The  facts  stated  in  the  bill  of  exceptions^ 
talcen  in  connection  with  the  laws  of  the  tw» 
states  and  public  treaties,  sufBeiently  exhibit- 
to  this  court,  that  the  grant  from  the  state  of 
North  Carolina,  under  which  the  plaintiff 
made  title*  although  commencing  in,  and  em- 
bracing, a  tract  of  country  over  which  the  In- 
dian tith  had  been  extinguished,  yet  extended 
into,  and  included,  a  large  body  of  land  over* 
which  the  Indian  title  existed  at  the  time  of 
the  survey,  but  has  since  been  extinguished.. 
Had  the  case,  then,  set  forth  that  the  land 
covered  by  the  defendant's  grant  lay  withiib 
the  country  which  was  subject  to  the  Indian- 
title*  at  the  time  of  Daitfortn's  grant,  and  bora 
date  subsequent  to  tbe  extinguishment  of  th» 
Indian  title,  it  wonld,  *probably,  have  [*675 
exhibited  a  true  view  of  the  case  whi6h  the 
court  below  was  called  on  to  decide. 

But,  so  far  from  exhibiting  this  state  Of  the- 
ca83,  the  facts  admitted,  not  only  do  not  con- 
fine the  controversy  to  the  tract  of  country  that, 
lay  within  the  Indian  boundary,  but,  taken  in* 
their  literal  meaning,  expressly  admit  the  con- 
trary. 

The  words  of  the  admission  are,  "that  the- 
defendant  was  in  possession  of  the  land  claimed 
by  the  plaintiff."  And  when  we  come  to  in- 
quire what  land  the  plaintiff  claims  in  the  suit,, 
we  find  it.  to  be  the  whole  100,000  acres,  "the- 
beginning  corner  of  which,  and  a  portion  of 
the  land  covered  thereby,  lay  in  a  tract  of  coun- 
try to  which  the  Indian  title  had  been  aUn- 
guished,  prior  to  making  the  survey  and  issu- 
ing the  grant. 

Here,  then,  we  have  the  parties,  contrary  to> 
all  the  probable  truth  'of  the  case,  contending- 
about  a  title  to  land  lying  without  the  Indian 
;  boundary  at  the  time  it  was  surveyed  for  the- 
plaintiff  in  ejectment. 

But  we  must  take  the  case  as  we  find  it  on^ 
the  record,  and  decide  accordingly. 

It  appears,  then,  that  the  plaintiff's  grant- 
was  rejected  in  the  court  below,  and  not  per- 
mitted to  he  read  to  the  jury.  This  rejection: 
could  only  be  sustained  upon  tlie  ground  that, 
it  was  wholly  void,  or  wholly  inadmissible  in' 
that  cause.  For  if  the  grant  was  good  but  for 
an  acre  of  the  land  claimed  in  the  action,  the- 
court  could  not  have  withheld  it  from  the 
juiy. 

As  to  lands  surveyed  within  the  Indian- 
boundary,  this  court  has  never  hesitated  to* 
consider  all  *such  surveys  and  grants  [*676 
as  wholly  void ;  but  as  the  total  rejection  of  tho- 
grant,  according  to  the  case  stated,  goes  to  its- 
validity  as  to  that  part  of  the  land  also  which 
lay  without  the  Indian  boundary,  there  must: 
be  found  some  other  ground  for  sustaining  the 
decision,  then  that  which  invalidates  surveyB- 
executed  in  the  Indian  territory. 

Wheat. 


Digiiized  by  Google 


18M 


MnUB  T.  SXSWAKC  R  AI. 


fit  the  present  ewe,  there  can  be  bnt  two 
«adi  gronnda  supposed  to  exist;  either  that 
there  was  no  law  authorizing  the  surrey  in 
«ny  part  of  the  land  granted,  although  with- 
oat  the  Indian  boundary,  or,  that  the  whole 
wu  affected  hj  the  illegalitv  of  that  part  which 
extended  within  that  bounaary. 

It  was  in  the  first  of  these  altematiTM  that 
the  court  held  the  case  under  adrisement  from 
the  last  term.  In  the  case  of  Danforth  v. 
Thomas,  1  Wheat.  Bep.  156,  this  court  threw 
«Qt  the  su^estion  that  a  grant  of  land  must 
have  some  sanction  created  by  statute.  As  re- 
lates to  the  present  subject,  it  did  not  appear 
that  aa^  law  had  been  passed,  subsequent  to 
tlie  extinetion  of  the  Indian  title,  by  which 
this  recent  purchase  was  authwized  to  bs  taken 
up  under  warrants. 

Bnt  the  court,  upon  consideration,  are  satis- 
-fied,  that  under  the  laws  and  practice  affecting 
the  lands  in  question,  the  extension  of  the 
«ounty  line  subjected  the  lands  purchased  of 
the  Ladians  to  the  general  land  laws  of  the 
state.  By  the  3d  section  of  the  act  of  1777, 
entries  are  permitted  within  anj^  county  of  the 
state,  and  the  ereation  of  counties  has  always, 
ITT*]  in  that  state,  been  held  *to  bring  the 
Taeant  lands  within  the  county  under  the  oper- 
ation of  that  act. 

On  the  second  alternative,  it  was  contended 
In  argument  that  the  survey  was  not  in  its  in- 
eeptioD  invalid;  that  it  was  good  as  to  part,  be- 
cause out  of  the  Indian  boundary;  and  as  to 
the  residue,  was  made  good  under  the  general 
provisions  of  the  laws  of  North  Carolina  in 
uivor  «f  removed  warrants;  that,  at  most,  it 
was  only  sospended  by  the  Indian  title,  and 
attadied  legally  and  effectually  to  the  soil,  as 
soon  as  the  interposing  title  of  the  Indians  was 
removed. 

la  the  two  cases  of  Preston  t.  Browder  and 
Danforth  v.  Thomas,  decided  in  this  court  in 
1818,  1  Wheat.  Rep.  115,  155,  the  inviolabUity 
«f  the  Indian  territory  is  fully  reooKUized.  It 
was  the  law  of  the  land,  as  adjuda;ed  in  the  ease 
cf  Avery  t.  Strother,  decided  in  the  North  Caro- 
lina Court  of  Conference,  in  1808.  Indeed,  the 
state  of  North  Carolina  appears  to  have  been 
sedulous  in  her  efforts  to  prevent  encroschmenta 
upon  the  Indian  hunting-grounds,  and  her  laws 
are  express  and  pointed  in  invalidating  entries 
and  grants  made  within  such  reservations. 

Bnt  the  present  grant  commences  in  a  tract 
of  country  over  which  the  Indian  title  was  ex- 
tinct; and  whatever  might  be  the  state  of  rif^t. 
vers  VIke  beginning  comer  within  tliat  bound- 
ary, and  a  portion  of  the  land  beyond  it,  we 
see  nothing  in  the  laws  of  North  Carolina  or 
Tennessee  to  avoid  a  grant  in  the  whole,  when 
H  commences  legally,  and  only  covers  in  part 
the  lands  on  which  surveys  are  prohibited. 
4  7  A*]  For  that  part,  therefore,  which  'lies 
witliont  the  boundary,  the  grant  must  be  held 
valid,  and  this  alone  entitles  the  plaintiff  to  a 
reversal.  But  as  the  causa  must  w  again  tried 
below,  and  the  question  on  its  validity  as  to  the 
residiie,  as  presented  by  the  UII  of  exceptions, 
has  been  argued  fnlly,  and  must  arise  again,  we 
wiD  now  consider  It. 

The  points  made  by  the  plaintiff's  counsel 
are  sUted  by  himself  thus: 

L  That  the  state  of  North  Carolina  had  a 
•  L.  ed. 


right  to  issue  the  grant  In  question,  and  fho 
court  erred  in  not  suffering  it  to  be  read. 

2.  That  the  grant  was  pn>A  as  to  that  part 
of  the  land  to  which  the  Indian  title  was  ex- 
tinguished. 

3.  That  the  grant,  being  founded  on  a  re- 
moved warrant,  was  good  for  the  whole  land. 

To  the  first  .and  second  of  these  positions 
we  have  expressed  onr  assent,  and  only  the 
third  remains  to  be  disposed  of. 

This  rests  upon  the  6th  section  of  the  act  of 
North  Carolina,  of  1784,  entitled,  "An  act  to 
prevent  the  issuing  of  grants,"  etc. 

By  this  section,  the  right  is  given  to  remove 
warrants  which  have  been  located  upon 
lands  previously  taken  up,  so  as  to  place  them 
upon  vacant  lands;  and  the  supposed  operatiTe 
words,  in  the  present  instance,  are  these:  "Shall 
be  at  full  liberty  to  remove  his  or  their  war- 
rants to  any  other  lands,  on  which  no  entry  or 
entries  have  been  previously  specially  located; 
and  the  surveyor,  or  surveyors,  are  hereby  au- 
thorized and  required  to  survey  and  make  re- 
turn thereof,  in  like  manner  as  for  other  re- 
turns and  surveys,  as  by  law  directed." 

'Reference  was  had  to  the  act  of  [*67t 
1786,  and  the  session  act  on  the  same  subject, 
but  they  add  nothing  to  the  provisions  of  the 
act  of  1784. 

The  effort  is  to  construe  this  act  as  virtually 
repealing  tbe  previously  existing  laws,  that  pro- 
hibit surveys  of  land  within  the  Indian  bound* 
ary,  and  as  opening  the  whole  state  to  the 
ri{^  of  removing  warrants. 

We  are  of  opinion,  that  there  are  several  era- 
siderations  which  repel  this  construction. 

It  is  obvious  that  the  lands  to  which  such  re- 
movals  are  authorized,  must  be  lands  previous- 
ly subjected  to  entiy  and  survey,  otherwise  the 
absurdity  occurs,  of  a  reservation  in  favor  of 
entries  and  surveys  which  the  existing  laws 
have  declared  to  be  nullities. 

Again,  "the  surveyors  are  authorized  and 
reqiured  to  survey  and  make  return,  ia  like 
manner  as  for  other  surveys  and  returns  Is  by 
law  directed."*  But  does  any  law  authorize  or 
enjoin  a  survey  of  the  Indian  country?  or  shall 
this  act  be  construed  to  enjoin  as  a  duty  that 
which  an  existing  act  prohibits  under  a  penalty? 

These  considerations  remove  all  doubt  on 
the  correct  construction  of  the  law  respecting 
removed  warrants;  but  if  doubts  did  exist,  the 
general  policy  and  course  of  legislation  of  the 
state  would  forbid  such  a  construction.  The 
purport  of  the  law  is,  to  authorize  removals 
lo  that  land  only,  which  might  be  at  the  time 
legally  entered  and  surveyed  by  other  warrants. 

*We  are  of  opinion,  that  there  is  error  [*68tt 
in  the  judgment  of  the  court  below,  in  refusing 
to  let  the  grant  be  read  to  the  jury. 

Judgment  reversed. 


,  .  [Surety.] 
'         MILLER  T.  STEWART  et  al. 

The  contract  of  a  surety  Is  to  be-eonstmetf 
strictly,  and  la  not  to  be  ezcended  bejond  the  fidr 
scope  of  Its  term. 

where  a  bond  was  given,  conditioned  tor  the 
Afthfal  performance  of  tbe  datles  of  the  office  or 
deputy-collector  of  direct  taxes  for  eight  certain 
townutlps,  and  the  Instrunuat     the  appottatment. 
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referred  to  !n  tbe  bond,  was  afterwards  altered,  bo 
BB  to  extend  to  another  townablp,  without  the  con- 
Bent  of  the  sureties,  held,  tbat  tbe  surety  was  dis- 
chai%ed  from  bts  responsibility  for  money  Bubse- 
quently  collected  Iv  his  prlnclpaL 

I^HIS  was  a  case  certified  from  the  Circuit 
Court  for  the  District  of  New  Jersey,  upon 
a  certificate  of  a  diTision  of  opinioa  of  the 
judges  of  that  court.  It  was  an  action  of  debt 
upon  bond,  and  the  material  facts  disclosed  in 
the  pleadings  wer^  that  the  plaintiff,  Ephraim 
Miller,  being  collector  of  tbe  direct  taxes  and 
internal  duties  for  the  fifth  collection  district  of 
Kew  Jersey,  by  an  instrument  of  appointment, 
under  seal,  and  pursuant  to  law,  appointed 
Stephen  C.  Ustick  his  deputT-collector,  for  eight 
6S1*J  townships  within  his  'district.  Upon 
that  occasion,  the  defendant,  Thomas  Stewart, 
and  certain  other  persons,  as  sureties,  executed 
a  writing  obligatory,  with  Ustick,  to  Miller,  in 
the  penalty  of  $14,000,  upon  the  following  con- 
dition, viz.:  "The  condition  of  the  foregoing 
obligation  is  such,  whereas  Ephraim  Miller, 
Esq.  collector,  as  aforesaid,  hath,  by  authority 
vested  in  him  by  the  laws  of  the  United  States, 
appointed  the  said  Stephen  B.  Ustick  deputy- 
collector  of  direct  taxes  and  internal  duties,  in 
the  fifth  collection  district  of  New  Jersey,  for 
the  townships  of  Nottingham,  Chesterfield, 
Mansfield,  Springfield,  New  Hanover,  Wash- 
ington, Little  Egg  Harbor,  and  Burlington,  in 
the  coanty  of  Burlington;  now,  therefore,  if 
the  said  Stephen  C.  Ustick  has  truly  and  faith- 
fully discharged,  and  shall  continue  truly  and 
faithfully  to  discharge,  the  duties  of  the  said  ap- 
pointment, according  to  law,  and  shall  particu- 
larly faithfully  collect  and  pay,  according  to 
law,  all  money  assessed  upon  said  townships, 
then  the  above  obligation  to  be  void,  and  other- 
wise,  shall  abide  and  remain  in  full  force  and 
virtue."  After  the  execution  of  this  bond,  and 
before  Ustick  had,  in  any  manner,  acted  under 
this  appointment,  or  collected  or  received  any 
moneys  under  the  same.  Miller,  with  the  as- 
sent of  Ustick,  but  without  the  assent  or  knowl- 
edge of  the  defendant,  Stewart,  altered  the 
same  instrument  of  appointment,  by  interlin- 
ing in  it  another  township,  called,  "Witling- 
borough,"  thereby  making  it  an  appointment 
for  nine  instead  of  eight  townships;  and  under 
the  appointment,  so  altered,  Ustick  received, 
4(S2*1  within  the  original  'eight  townships, 
certain  moneys,  as  taxes,  which  he  omitted  to 
account  for,  and  this  omission  was  the  breach 
stated  in  the  declaration.  The  question  for  the 
opinion  of  the  court,  upfm  the  special  pleadings 
and  demurrer,  was,  whether  the  alteration  so 


made,  without  the-  consent  of  Stewart,  dis- 
charged him  from  any  responsibility  for  the 
money  bo  subsequently  collected  by  ITstick. 

Mr.  Wood,  for  the  plaintiff,  admitted  th« 
general  doctrine  that  where  the  contract  is  an- 
nulled without  the  assent  of  the  surety,  there 
is  an  end  of  the  guaranty.  So,  if  the  oontraet 
is,  in  any  material  respect,  changed  by  the  con- 
tracting parties  {whether  advantageously  for 
the  surety  or  not)  in  respect  to  that  part  of  it 
to  which  the  guaranty  extends,  the  surety  is 
discharged;  for  he  may,  then,  well  say,  non 
hsec  in  fsdera  veni.  But,  if  a  change  is  made 
in  the  original  contract,  by  the  contracting 
parties,  in  a  part  of  the  contract  to  which  the 
guaranty  does  not  extend,  such  change  will  not 
discharge  the  surety,  unless  it  disadvantageous- 
ly  affected  the  other  part  of  the  contract  to 
which  the  guaranty  does  extend.  Thus,  where 
the  defendant  was  surety  to  the  plaintiffs,  for 
the  ijerformance  of  duties  by  a  clerk  in  their 
banking  house,  a  change  of  partners  was  held 
not  to  discharge  the  surety,  because,  thouglk 
such  change  had  an  important  bearing  upoiu 
the  establishment,  it  did  not  come  within  the- 
scope  of  the  guaranty.*  A  mere  dinunutjon  of 
that  part  of  *the  contract  to  which  the  [*68S 
guaranty  extends,  as  a  release  of  part,  would: 
not  dischai^e  the  surety  from  the  part  remain- 
ing, it  being  a  part  of  the  thing  guarantied, 
though  not  the  whole.  Omne  majus  in  se  con- 
tinet  minus;  the  surety,  in  such  a  case,  couli 
not  say  that  he  might  be  prejudiced  by  the  di- 
minution, for  it  is  settled  law  that  a  part  pay- 
ment of  the  debt  is  tor  the  benefit  of  the  obli- 
gor, and  prejudicial  to  the  obligee,  and.  there- 
fore, it  cannot  be  pleaded  as  an  accord  and  sat- 
isfaction.* 

1.  There  was  no  surrender  by  Ustick  of  hi» 
appointment  as  deputy-collector,  over  the  first 
eight  townships.  If  there  was  a  surrender,  it 
must  have  been  either  in  fact,  or  in  law;  that 
is.  implied  in  the  alteration  of  the  instrument. 
There  was  no  sneh  surrender  in  fact;  and  the 
alteration  of  an  instrument  with  consent  of 
parties,  does  not,  in  law,  Imply  such  a  surren- 
der. There  are  no  authorities  to  warrant  the 
position  that  such  an  alteration  implies  a  sur- 
render. On  the  contrary,  they  all  say,  an  al- 
teration of  an  instrument,  with  consent,  does 
not  vitiate  it.*  la  Pfigot  t.  Fagot,*  when  blanks. 


1.  — Barclay  v.  Lacas.  1  T.  R.  291. 

2.  — JohnBOB  V.  Branna,  6  Jobna  Rep.  270. 

— Toiicb  V.  Clay.  2  Lev.  SS;  Rhep.  Toacb.  68  r 
Smltb  V.  Crooker,  6  Mass.  Rep.  689. 
4.-2  Ch.  Rep.  187. 


Note. — Principal  and  surety — The  surety  Is 
bound  to  the  extpnt,  and  In  tbe  manner,  stated  In 
his  oblleatlon,  and  no  further.  He  bas  a  right  to 
stand  on  tbe  vpry  torms  of  bis  contract.  Any 
variation,  even  for  his  benefit,  made  without  his 
assent,  la  fatal,  and  dlscharjies  h  Im.  U.  S.  v. 
Boyd.  15  Pet.  187  :  Leggett  v.  Humpbreya,  21  How. 
66 :  D.  S.  V.  TIlIotBon,  1  Paine.  305 ;  Smith  V.  U. 
8.  2  Wall.  219 ;  McMlcken  v.  Webb.  6  How.  2ni> ; 
O'Neale  v.  Long.  4  Crancb,  60 ;  1  Cranch.  C.  C.  233. 

Any  agreement  between  tbe  creditor  and  prlncl- 

ral  debtor  wtalcb  varies  essentially  tbe  terms  of 
heir  contract  by  extentlon  of  time  or  otherwise, 
wlthont  the  assent  of  tbe  snrety,  will  discbarge  the 
latter  from  resnonslblllty.  Sprlgg  v.  Bk.  of  Mt. 
Pleasant.  14  Pet.  201 :  Hopklrfc  v.  McConlco.  J 
Brock.  Marsh.  220;  V.  S.  v.  Hlllegas,  8  Wash. 
C.  C.  70. 

Any  agreement  between  tbe  bolder  and  drawer , 
of  a  Dill,  tor  delay,  or  In  any  manner  cbanglns  the 
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original  contract,  discharges  the  Indorser.  He* 
I^more  v.  Powell,  12  Wheat.  544  :  Bk.  of  U.  8.  v. 
Hatch,  6  Pet.  250;  S.  C.  1  McLean,  90  ;  Sevonth 
W.  Bk.  V.  Hanrlck,  2  Story,  C.  C.  416 ;  Fuller  v, 
Mtlford.  2  McLean,  74;  Morgan  v.  Tipton.  8  Mc- 
T^an,  330.  Low  v.  Underhllf.  8  Mel.ean,  876 ;  Coo- 
per v.  Gllibs,  4  McLean,  896:  Cope  v.  Hunt  4 
Crancb,  C.  C.  203. 

But  must  be  a  Undlng  agreement.  V.  8.  t. 
Ntcboll,  12  Wheat  605;  McLemore  I'owell,  12 
Wheat.  664. 

Mere  delay,  or  promise  of  delay,  without  con- 
sideration, not  enough.  HcLemora  v.  Powell,  12 
Wheat.  654:  Creatb  v.  Sims.  6  How.  192;  Sprlge 
V.  Bank  of  Ht.  Pleasant,  14  Fet.  201 ;  Hunt  v.  U. 
8.  1  Oall.  82 :  Dennis  v.  Rider,  2  McLean,  451. 

Aa  to  reaponBlblllty  of  sureties  on  oSlclal  booda 
and  when  dlscharRed,  see  note  to  The  Ualtetf 
States  T.  GUes,  9  Crancb.  212. 

Wheat.  9. 
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ii  a  deed  were  filled  up  after  execution,  the 
deed  wu  held  good,  though  not  read  again, 
DOT  re-executed.  In  Markham  T.  Gonaston,* 
aad  Wooly  v.  Constant,'  the  court  went  on  the 
t84*]  groimd  not  only  *that  an  altered  deed 
or  instrument  was  ^ood,  but  that  there  was  no 
■nrrender  and  redelrrery  implied  in  the  altera- 
tion, to  devest  the  property. 

There  is  nothing  in  principle  to  warrant  the 
idea  that  an  alteration  of  an  instrument  implies 
«  surrender  and  redelivery.  A  surrender  is  an 
executed  contract.  To  constitute  a  surrender 
of  an  instrument  by  a  vendee  or  obligee,  to  a 
vendor  or  obligor,  two  things  are  necessary:  (1) 
An  actual  delivery  of  possession  to  the  latter; 
and  (SI  an  understandmg  or  agreement  to  part 
with  the  property  in  the  instrument.  The  act 
and  the  intent  must  concur.  A  mere  delivery 
of  possession  by  the  vendee  of  the  deed,  for  a 
special  purpose,  to  the  vendor,  or  any  other 
person,  as  to  Iceep  for  him,  or  to  do  any  other 
psrticnlar  act  in  relation  to  it,  is  not  a  surren- 
der. The  vendee  still  has  the  property  in  the 
deed  himself.  The  vendor,  in  such  case,  is  on- 
Ij  his  bailee.  Admit,  for  the  sake  of  argument, 
that  the  alteration  of  a  deed  required  a  new 
delivery,  in  respect  to  the  part  altered,  the  ven- 
dee might  then  deliver  possession  of  the  deed 
to  the  vendor,  for  that  particular  purpose,  viz., 
to  enable  the  vendee  to  deliver  it  anew,  to  give 
effect  to  the  altered  part ;  but  not  surrender  his 
property  in  tlie  deed  in  respect  to  the  parts  not 
altered.  Such  an  absolute  surrender  of  the 
whole  deed  is  not  essential;  and  if  not  essential, 
it  should  not,  by  a  fiction  of  law,  be  required. 
Suppose  the  vendee  should  hand  the  deed  to 
tb-  vendor,  to  subjoin  on  a  blank  under  it  a 
sew  and  distinct  deed  for  another  tract  of  land, 
which  is  done,  does  such  a  delivery  of  the  deed, 
*85*]  for  such  a  purpose,  "amount  to  a  aur- 
rnider  of  the  old  deed?  If  not,  is  there  any 
difference,  in  reason  and  common  sense,  whether 
the  eoDveyance  of  the  second  tract  is  contained 
in  a  distinct  and  separate  deed  aubit^ed  on 
the  same  ^aper,  or  whether  it  is  effected  by  an 
interlitipation,  with  consent  of  parties,  in  the 
old  deed  T  Fictions  and  subtleties  should  never 
t«  introduced  into  the  law,  which  is  a  practical 
seience,  unless  to  subserve  the  purposes  of  jus- 
tice. In  fictione  juris  semper  subsiatit  equitas. 
This  fiction  of  a  surrender  is  unnecessary;  it 
may  be  injurious.  A,  pursuant  to  contract, 
conveys  a  tract  of  land  to  B;  they  afterwards 
discover  that  by  mhtake  a  lot  was  'omitted, 
and,  1^  consent,  it  is  interlined.  Upon  this 
doctrine  of  surrender,  the  deed  and  property, 
npon  the  interlineation,  reverted  to  the  vendor, 
«nd  continued  in  him  until  the  new  delivery; 
and,  of  course,  it  is  subjected  to  the  intermedi- 
ate judgments  of  other  liens  of  the  vendor. 
The  rule  of  law  may,  and  ought  to  correspond, 
la  nteh  eases,  with  the  real  fact;  considering 
the  lands  originally  contained  in  the  deed  as 
ptnhig  at  the  date,  and  the  land  inserted  by  in* 
teriineatini,  «■  passing  at  the  time  of  the  inter- 
finii^. 

1  There  was  uo  cancellation  of  the  original 
instnnnent  of  appointment.  An  alteration  af- 
fects an  instrument  in  part;  a  cancellation  de- 
stroys it  alt<^ther.    When  cancelled,  a  deed 

1— Moore.  647. 

4  jobns.  B«pL  Si. 
*  L.  ed. 


must  be  resealed  and  redelivered,  to  revive  it.^ 
It  is  nowbere  'said  that  a  redelivery  is  £'686- 
necessary,  in  case  of  an  alteration  by  consent. 

3.  The  alterations  did  not  cause  a  revocatioa 
of  the  old  appointment.  It  is  admitted  that 
the  appointment  to,  and  aeoeptance  of,  a  sew 
office,  incompatible  with  the  old,  ia  a  Tevoea* 
tion  of  the  fatter,  as;  if  a  coroner  accepts  the 
office  of  a  sheriff.  So,  if  there  had  been  an  in- 
termediate office,  between  the  collector  and  his 
deputy,  incompatible  with  the  latter,  its  ac- 
ceptance, by  Ustick,  might  have  been  a  revoca- 
tion of  hia  office  of  deputy.  In  the  present 
case,  the  alteration  created  no  office.  It  con- 
tinued the  same  office,  only  extended  om-  an 
additional  territory.  Ustick  had  the  same  of- 
fice and  same  power  over  the  first  eight  town- 
ships after,  as  before  the  alteration.  It  is  said, 
his  sphere  of  action  was  enlarged.  Be  it  so;  it 
was  enlarged  only  in  respect  to  territory;  his 
sphere  of  action  over  the  first  eight  townships 
continued  the  same.  It  is  said,  that  after  the 
alteration,  the  nine  towushipa  ccHutituted  but 
one  office,  and  that  there  was  a  new  app<^t- 
ment  consequently.  The  interlineation,  as  be* 
fore  shown,  did  not  destroy  or  cause  a  surren- 
der of  the  first  appointment,  with  respect  to 
the  eight  original  townships.  If,  then,  there 
was  a  new  appointment  of  an  office,  it  extended 
only  to  the  ninth  township,  and  that  is  a  dis- 
tinct office  from  the  other  eight.  If  there  were 
not  a  new  appointment,  but  simply  an  enlarge- 
ment of  the  old  office,  and  still  constituting  one 
office,  it  is  an  office  oonsisting  of  different  puia 
in  respect  to  territory,  which  parts  are  easily 
distinguished,  and  were  created  at  different 
times;  the  "former  part,  composing  t*^^^ 
the  first  eight  townships,  being  in  no  wise  im- 
paired  by  the  latter,  and  of  course,  the  guaran- 
ty is  in  no  wise  impaired  by  it.  It  is  said  that 
it  ia  impossible  to  distinguish  the  moneys  paid 
in  from  the  ninth  township  from  those  collect- 
ed in  the  other  tight.  The  same  objection 
might  have  been  raised,  and  to  the  same  effect, 
if  the  appointments  had  been  by  distinct  instni- 
ments.  The  jury  will  distinguish;  it  is  a  ques- 
tion for  them.  It  is  said  that  the  responsilnUty 
of  Ustick  was  increased;  and  so  is  the  responsi- 
bility of  every  debtor  increased,  who  contracts 
new  debts;  but  that  does  not  discharge  a 
surety. 

4.  Though  where,  ia  a  bond,  a  previous  In- 
strument IS  recited,  the  contents  thus  recited 
are  a  part  of  the  bond;  yet  the  instrument  re- 
cited is  no  part  of  the  bond.  Suppose  A  con- 
veys a  tract  of  land  to  B,  and  in  order  to  ex- 
plain the  boundaries,  a  deed  from  A  to  C  for  a 
tract  of  land  adjacent  is  recited,  does  the  latter 
deed  become  a  part  of  the  former?  and  if  de- 
stroyed, does  it  destroy  the  other  T  The  de- 
pendency, or  connection  between  the  instru- 
ments recited,  and  the  obligation  in  which  it  is 
recited,  must  always  depend  upon  the  nature 
and  object  of  the  instruments,  and  the  intent 
of  the  parties. 

Again,  if  this  alteration,  as  contended  on 
the  other  side,  amounted  to  a  surrender  of  the 
instrument  of  appointment,  it  was  necessarily 
a  revocation  of  the  appointment.  Such  a  rev- 
ocation cannot  be  made  under  the  act  of 
Congress,  without  public  notice  be  given  in 

8.— Shep.  Tonch.  60. 
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«B8*]  the  dbtriot.*  No  such  'notice  was 
given  in  this  case.  If  this  alteration  amounts 
to  a  revocation  of  the  instrument,  in  law,  and 
as  such  revocaticm  cannot  be  made  without 
public  notice,  the  alteration  must  be  void,  and 
the  original  instrument  stand  good. 

Mr.  Coxe,  contra,  arguedj^  (1)  That  the  alter- 
ation in  the  original  instrument  of  appoint- 
ment, hy  the  interlineation  in  a  material  part, 
destroyed  the  bond  as  againet  such  of  the 
obligors  as  were  not  parties  to  the  act.  The 
appointment,  being  recited  in  the  bond,  be- 
oame  incorporated  into  it,  and'  they,  together, 
form  quasi  one  instrument.  The  condition  of 
A  bond  or  defeasance  need  not  be  contained  in 
the  same  paper,  but,  though  written  oa  a  dis- 
tinct and  separate  piece,  they  together  consti- 
tute but  one  instrument.* 

If  the  condition  of  a  bond,  thus  engrossed 
on  a  separate  piece  of  paper,  becomes  invalid- 
ated *bv  any  act  having  that  legal  operation, 
tha  whole  instrument,  though  disconnected, 
Awcomes  void.  As  in  the  case  put  by  Shep- 
-pant,  if  the  obligation  depend  upon  or  be 
meeessary  to,  some  other  deed,  and  that  deed 
become  void,  the  obligation  is  become  void 
«Jbo;  as,  if  the  condition  of  the  obligation  be 
to  perform  the  covenants  of  an  indenture,  and, 
.afterwards,  the  covenants  be  discharged,  or 
become  void,  by  this  means  the  obligation  is 
.disehaiged  and  gone  forever.*  Tlie  common 
•ease  of  arbitration  bonds  will  illustrate  this 
•689*]  position;  *if  the  award  made  be  void  in 
itself,  or  become  void,  or  be  performed,  the 
obligee  cannot  recover  upon  the  bond,  but 
that  becomes  void.  Had  the  plaintiff  made 
such  an  interlineation  in  the  body  of  the  obli- 
gation itself,  inserting  the  name  of  another 
township,  the  legal  effect  cannot  be  disputed. 
The  whole  bond  would  have  been  invalidated.* 

The  consequence,  then,  appears  to  be  irresist- 
-lUe  that  such  must  be  the  effect  here.  The 
•appointment,  originally  made,  became  a  nullity, 
:and  could  only  be  revived  by  a  new  execution 
and  delivery,  and  talce  effect  only  from  that 
time.  As  to  the  original  instrument  to  which 
the  sureties  of  Ustick  made  themselvea  parties, 
by  inserting  it  in  their  bond,  it  was  wholly 
nullified. 

It  may,  indeed,  be  said,  that  the  alteration 
fat  the  appointment  having  been  made  with  the 
roonsent  and  acquiescence  of  Miller  and  Ustick, 
who  alone  were  parties  to  it,  it  remains  a  valid 
instrument  of  deputation. 

But  the  appointment  is  to  be  regarded  In 
two  entirely  distinct  aspects:  (1)  As  the  in- 
strument of  deputation  solely.  (2)  As  made  a 
part  of  the  bond,  by  being  incorporated  into  it. 

1.  As  a  simple  instrument  of  deputation, 
like  any  other  deed,  it  eonld  operate  only  be- 
tween the  parties  to  it,  and  ccndd  affect  no 
others.  The  alteration,  made  and  concurred 
in  by  all  those  interested  in  it,  would  not  avoid 
it,  perhaps,  according  to  the  current  of  modern 
690*]  authorities,  though  even  'as  between 
'them  the  law  was  formerly  held  otherwise.' 

1.  — 4  V.  8.  L.  657.  658,  520. 

2.  — Shep.  ToodL  86T.  870 ;  Cro.  BUa.  0BT. 
8.— lb.  8M. 

4— Shep.  Tooch.  68,  98,  71 ;  1  SalL  OT;  t  Bsc. 
Ubr.  660. 


2.  As  being  made  a  part  of  the  bond  by 
being  incorporated  into  it.  By  this  circum- 
stance, the  sureties  of  Ustick  became  parties  to 
the  act  of  appointment,  and  to  the  instrument 
of  deputation.  It  became  a  part  of  their  bond. 
By  no  act  of  the  appoihtor  and  appointee 
could  the  interests  of  third  persons  be  even  in- 
cidentally affected.  A  makes  a  bargain  and 
sale  to  B,  which  cannot  operate,  because  no 

Cecuniary  consideration  is  inserted.  C  acquires, 
y  a  judgment,  or  in  any  other  manner,  a  lien 
upon  the  property  as  belonging  to  A.  The 
deed  cannot  be  altered  by  the  parties  so  as  to 
devest  any  intervening  right.  As  an  original 
instrument,  carrying  its  original  date,  it  can 
have  no  operation.  As  a  deed  bearing  the 
original  date,  it  is  void;  its  future  validity  can 
be  only  upon  the  idea  of  a  surrender  of  the  in- 
strument, and  a  new  delivery  and  execution.* 
We  contend,  then,  that  by  the  alteration 
made  in  this  instrument  of  deputation,  it 
ceased  to  have  any  validity  by  nrtue  of  its 
original  execution  and  delivery;  as  such,  St 
was  annulled. 

But,  whether  annulled  or  not  by  this  act  f>f 
interlineation;  whether  it  continued  to  operate 
as  from  the  time  of  its  original  delivery,  or 
from  the  period  of  its  second  delivery,  after  the 
alteration'  was  made,  if  it  have  any  validity, 
even  between  the  parties,  it  cannot  operate  as 
the  appointment  'recited  in  the  bond.  [*691 
It  is  another  and  distinct  appointment  from 
that  to  which  the  bond  referred,  and  these 
sureties  are  not  responsible  for  any  deficiencies 
existing  under  it.  By  the  20th  section  of  the 
act  of  Congress.  "Each  collector  shall  be 
authorized  to  appoint,  by  an  instrument  of 
writing  under  his  hand  and  seal,  as  many 
deputies  as  he  ma^  think  proper,  assigning  to 
each .  such  deputy,  by  that  instrument  of 
writing,  such  portion  of  his  collection  district 
as  he  may  think  proper;  and,  also,  to  revoke 
the  powers  of  uiy  deputy,  giving  public 
notice  thereof  in  that  portion  of  the  district 
assigned  to  such  deputy."  The  power  of 
appointment  thus  given,  was  exercised  by  the 
original  instrument  of  deputation  for  the 
eight  townships.  It  is  recited  in  the  bond, 
and,  therefore,  each  party  is  estopped  from 
denying  it.*  This  instrument  must  have  been 
made  prior  to  the  execution  of  the  bond,  be- 
cause it  is  redted  as  already  executed,  and  tme 
of  the  conditions  is,  that  he  hath  performed 
the  duties  of  it.  It  must  have  been  an  appoint- 
ment, bearing  the  date,  and  specially  em- 
bracing the  townships  therein  enumerated,  and 
nothing  more;  otherwise  it  would  be  an 
appointment  differing  from  that  for  the  faith- 
ful performance  of  which  this  defendant  be- 
came responsible.  Supposing,  then,  it  should 
now  be  made  to  appear  that  the  ^rininal 
appointment  included  the  township  of  Willing- 
borough,  *and  that  it  was  accidentally  [*6V9 
omitted  In  the  recital  of  the  bond,  could  a  re- 
covery be  had  in  this  action!  The  answer  of 
the  surety  is  non  bee  in  feeders  veni.  The 
language  of  the  court,  in  Clifton  v.  Walmesley, 

6.  — 2  Boll.  Atix.  20,  M.  pi.  6. 

e^Eppes  V.  Randolph,  2  CaU.  126 ;  4  Blnn.  1,  4. 

7.  — Sheller  v.  Wrlfrbt.  WHles.  9 1 1  PUIUpe,  SBS  ; 
1  Powell  on  Cont.  886.  237.    _ 
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6  T.  R.  664,  667,  would  be  conclusive  againat 
tbe  plaintiff.  This  was  the  doctrine  also  in 
Lodlow  T.  Simond,  2  Gaines'  Err.  33.  42,  57. 
The  plea  avera,  and  the  demurrer  admits,  that 
the  aefieiency  sought  to  be  recovered,  arose 
■nder  an  ^pointment  including  the  township 
of  WiUingborough.  The  surety  became  re- 
mmaifale  for  the  faithful  performance  of  the 
ooties  oS  no  such  appointment;  he,  cooBe- 
qmntly,  eazmot  be  called  on  to  respond  to  them. 
But  there  is  no  pretense  that  any  omission  was 
Bade  by  fraud  or  mistake.  Under  the  amioint- 
■eat  thus  made,  Ustick  did  hold  his  office  at 
Ae  tiine  the  bond  was  executed.  This  office 
via  aa  axtoisive  aa  the  eight  townships  oiu- 
■eratea  in  the  appointnkent,  not  Teatiieted  with- 
in them.  This  limitation  was  of  the  very 
essence  of  the  appointment,  by  the  exiwess 
terma  of  the  statute. 

The  act  of  the  22d  of  July.  1813,  ch.  16,  s. 
20,  requires  that  the  assignment  of  the  portion 
of  the  collection  district  within  which  the 
deputy  is  to  act  should  be  contained  in  the  in- 
■tnunent  of  appointment.  Such  an  appoint- 
■ent,  then,  being  made,  it  could  (oUy  lawfully 
cease.  41)  by  the  death  of  Ustick,  the  deputy; 
{t)  by  surrender  of  the  appointment;  (3)  by  a 
revocation  without  his  consent;  {4)  by  a  new 
appointment;  (5)  by  cancellation. 
••S*]  'The  act  which  did  take  place,  was, 
in  substance,  a  surrender  of  the  original  ap- 
pmntment,  usxd  tbe  acceptance  of  a  new  one. 
The  appointmoitf  being  altered  by  the  ap- 
poinbn-  by  inserting  another  sssigmnent  of  a 
portkn  «f  the  eolle^icHi  district,  and  after  this 
alteration,  being  accepted  and  aeted  under  by 
tbe  appointee,  became,  from  the  date  of  au<ui 
alteration  and  acceptance,  a  new  and  distinct 
instrument.  A  new  and  distinct  office  was 
created,  the  duties  and  responsibilities  of  which 
differed  essentially  from  the  former;  tbe  instru- 
ment of  appointment  included  the  entire  portion 
of  the  collection  district  assigned  to  the  deputy, 
as  required  the  statute.  The  l^al  inference 
ii  dMT:  the  first  appointment  merged  in  the 
snbeequent  and  more  extensive  one.^  If  it  oper- 
ated as  a  new  appointment,  it  operated  also  as 
a  complete  revocation  of  the  former  one.*  Here 
was,  then,  an  appointment  perfectly  valid,  com- 
laying  with  all  the  requisitions  of  the  law  under 
which  the  officer  actcn,  imder  which  his  duties 
were  performed,  under  which  his  responsibili- 
ties attached.  This,  however,  was  a  totally 
distinet  appointment  from  that  which  the  bond 
in  question  was  given  to  cover.  The  appoint- 
ment recited  in,  and  covered  by  the  bond,  was 
for  eight  townships;  the  appointment  under 
whidi  the  delinquency  occurred,  was  for  nine. 

defendant  and  bis  co-sureties  never  did 
mdertake  to  become  responsible  for  one  cent, 
••4*]*nnder  any  other  appointment  than  tliat 
■at  forth  in  their  bond.  The  recital  restricts 
tbe  Iteration  of  the  bond  to  that  identical  in- 
atnmient  of  deputation  therein  specified.' 

It  can  seareely  be  necessary  to  cite  the  va- 
rioos  cases  which  ^  to  fix  and  limit  the  respon- 
nbilities  of  sureties,  but  a  few  of  the  most 
pmninent  may  be  referred  to.  Lord  Arlington 
Herriek,  2  Saond.  411,  is  a  leading  case,  and 

1^  Bsc.  Abr.  204. 

2. — Bowerbank  v.  Morris.  Wallace.  125.  129. 
_  S.— PrarsaU  r.  Sommersett.  4  Taunt.  098. 
•  lb  ad. 


establiahes  the  principles  that  a  surety  cannot 
be  bound  beyond  the  scope  of  his  engagement; 
that  the  generality  of  the  language  is  restrained 
by  the  recital;  and  that  when  a  particular  ap- 
pointment is  recited  in  tbe  condition  of  the 
ooDdf  the  oblii^tion  omrers  only  that  appoint- 
ment. So,  wbwe  a  bond  was  given  to  secure 
the  faithful  performance  of  the  duties  of  col- 
lector of  the  society  of  musicians,  and  after- 
wards the  society  was  incorporated,  the  obligor 
was  held  not  liable  for  any  default  after  the 
incorporation.*  "The  old  obligation  does  not, 
in  poinfi  of  law,  extend  to  tbe  new  corporation, 
and  a  surety  has  a  right  to  avail  himself  of 
Ulc  objection."  "A  surety  can  only  be  held 
llaUc  according  to  the  plam  and  clear  force  at 
his  contract." 

The  condition  of  a  bond  recited,  that  A  was 
on  such  a  day,  appointed  collector,  etc.,  and 
bound  the  sureties  for  his  duly  accounting,  etc.; 
held,  that  the  aiureties  were  only  answerable  for 
that  single  appointment,  and  not  for  his  ap- 
pointment in  the  *ensuing  year.*  Other 
casea  go  to  the  establishment  M  the  same  prfn- 
ciples.* 

8.  It  is  no  answer  to  the  objections  that  have 
now  beoi  considered,  that  the  surety  is  not 
damnified.  He  says,  this  is  not  the  contract 
into  which  I  entered,  and  it  is  immaterial 
whether  it  be  a  more  favorable  one  than  that  to 
which  I  becaipe  a  party  or  not.  I  have  no  wish 
to  speculate  upon  the  subject  of  the  relative 
duties  and  responsibilities.  The  question  la 
simply  what  I  have  become  responsiUc  for. 
And  when  you  designate  the  deflaency  sou^t 
to  be  recovered,  and  the  office  in  which  it  oe* 
curred,  my  answer  is,  it  is  not  in  the  bond.  But 
the  ground  of  increasing  the  duties  and  respon- 
aibihties  is  another  equally  conclusive  both  in 
point  of  fact  and  law.  If  the  original  appoint- 
ment be  considered  as  still  subsisting,  if  the 
words  of  the  obligation  would  cover  this  defi- 
ciency, the  surety  is  entitled  to  judgment  in  his 
favor  on  the  single  ground  that  the  duties  and 
responsibilities  are  mcreased  without  his  c<hi- 
currence.  Every  enlargement  of  the  duties  of 
the  deputy-collector,  by  enlarging  the  sphere  of 
his  authority,  increases  his  responsibility,  and 
adds  to  the  danger  of  the  surety.  The  amount 
of  -moneys  received  is  increased,  and  the  conse- 
quent danger  of  defalcation  augmented.^ 

*Ca^  it  be  contended  that,  in  point  [*ftttfl 
of  fact,  the  defalcation  would  not  have  been 
less,  if  the  deputy's  authority  had  not  been  ex- 
tended to  the  township  of  Willingborough,  and, 
consequently,  if  none  of  the  moneys  arising 
from  that  township  had  been  received  by  him  ? 
Did  the  deficiencies  now  sought  to  be  recovered 
occur,  in  whole  or  in  part,  in  reference  to  the 
money  received  from  Willingborough !  Can  we, 
in  any  manner,  be  called  upon  to  meddle  with 
the  accounts  of  that  township,  by  an  act  to 
which  we  never  assented?  If  the  accounts  are 
intermingled,  as  they  necessarily  must  he,  and 

4.— Dance  v.  Gridler.  4  Bos.  ft  Poll.  84,  41,  42. 
B.— Wardens  of  St.  Saviors      Boatoek  et  at.  S 
Bos.  ft  Pull.  176.  179. 

6.  — Wright  V.  Ruasel,  8  Wila.  B80 ;  Strange  v. 
Lee,  S  East,  4S4 ;  Reea  v.  Berrlngton,  2  Vea.  Jan. 
640 :  Cotnmonwealtb  v.  Fairfax  et  al.  4  Hen.  ft 
Manf.  208. 

7.  — Ratbbone  et  al.  v.  Wprren,  10  Johns.  Bep. 
687,  591 ;  2  Oalnes'  Brr.  8S.  86. 
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in  fact  are,  ve  cannot  be  called  on  to  disen- 
tangle them.  In  point  of  fact,  then,  the  respon- 
sibility and  duties  of  the  principal  have  been 
increased,  without  tbe  assent  of  the  surety, 
and,  in  point  of  law,  that  operates  to  discharge 
him  from  any  respcmsibitity. 

Mr.  ScTgeut,  on  the  same  side,  stated,  that 
the  question  presented  upon  the  pleadings  was, 
whether  the  defendant,  Stewart,  who  was  a 
surety  for  Ustick,  had  become  liable  for  any 
default  or  neglect  <tt  Ustick,  as  a  deputy  of 
Miller,  the  collector. 

The  bond  recited  an  appointment,  previously 
made,  and  the  defendant  was  Ixnuid  for  the 
fidelity  of  Ustick,  under  the  said  appointment* 
Bj  the  terms  of  tiie  contraet,  therefore,  the  ap- 
pcnntment,  antecedently  made,  was  a  part  of 
the  contract,  as  between  Miller  and  Stewart,  aa 
oompletely  as  if  it  had  been  contained  in  the 
bona.  The  appointment,  thus  made,  was  hj 
deed,  and  so  required  'to  be  by  law.  If 
it  had  been  made  under  color  of  law,  and  not 
according  to  law,  it  would  have  been  void.  The 
appointment,  moreover,  was  entire,  not  divided, 
or  in  parts;  nor,  as  respected  the  bond,  was  it 
susceptible  of  division.  The  obligation  of  the 
bond,  therefore,  was,  that  as  long  as  Ustick 
should  continue  to  act  under  that  identical  ap- 
pointment, under  the  very  deed  which  had  been 
sealed  and  delivered  by  Miller  to  Ustick,  so 
long,  and  no  longer,  Stewart  would  be  respon- 
sible for  Ustick's  conduct. 

What  is  the  legiU  import  and  meaning  of  tlie 
contract  thus  entered  fntoT 

1.  As  the  appointment  was  by  deed,  and  was 
required  by  law  to  be  by  deed,  and  as  it  is  re- 
cited to  have  been  already  made,  it  follows  that 
it  had  already  all  the  requisites  of  a  perfect 
legal  deed ;  that  it  had  been  signed,  seated,  and 
delivered,  and  all  was  executed  and  done.  This 
is  not  denied  to  be  as  true  in  fact  as  it  Is  in 
law. 

2.  That  nothing  remained  to  be  done.  The 
whole  terminated  in  tbe  execution  of  the  bond; 
the  state  of  the  appointment  was  irrevocably 
fixed  by  it.  If  blanks  had  been  left,  to  be  after- 
wards filled,  it  might  be  deemed  evidence  of 
authority  to  fill  them,  from  all  concerned,  and, 
therefore,  prove  consent,  and  relate  back. 

3.  That  the  reference  in  the  bond  being  to 
the  identical  deed,  thus  perfected,  Stewart  be- 
came a  party  to  the  deed,  as  much  as  if  he  had 
signed  it;  had  an  interest  in  it;  and  it  was  a 
part  of  his  contract,  that  it  should  not  be  al- 
tered, because  it  was  his  contract. 

((»8*]  «These,  then,  are  the  rights  of  the 
parties,  and  their  obligations  towards  each 
other,  -as  established  by  themselves. 

The  plea  avers,  that  after  all  this,  and  before 
Ustick  had  acted  under  the  deed  of  appoint- 
ment, Miller,  with  the  assent  of  Ustick,  altered 
the  appointment,  in  a  material  part,  and  that 
Ustick  acted  under  such  altered  or  new  ap- 
pointment; all  which  is  confessed  1^  the  de- 
murrer. 

1.  We  contend,  that  Miller  was  discharged 
by  the  alteration  of  the  deed  being  madfe  with- 
out his  consent.  A  deed  is  avoided  by  rasure, 
interlineation,  or  alteration,  in  a  material  part. 


1.  — 1  Dall.  67. 

2.  -2  Bl.  Com.  808 :  Bui.  N.  P.  267 ;  Shen.  68, 
60 ;  Chitty  on  Bills.  230 ;  and  cases  there  cited. 
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unless  a  memorandum  thereof  be  made  at  the- 
time  of  execution  and  attestation.*  This  Is  nn- 
quffltionably  the  rule;  and  it  is  for  those  who- 
daim  the  benefit  of  an  exception,  to  show  that- 
it  is  an  excepted  case.  Now,  it  is  dear  that  the- 
deed  in  question  was  altered,  after  the  execu- 
tion, in  a  material  part;  and  it  follows,  or 
course,  that  it  is  avoided.  If  the  dMd  is- 
avoided,  the  obligation  is  at  an  end.  It  may 
be  supposed  that  the  alteration  here  is  not  ma- 
terial; a  suggestion,  the  value  of  which,  as  re- 

firds  a  surety,  will  be  considered  hereafter, 
ut  tbe  in^uinr,  in  such  cases,  is  not  whether 
the  alteration  u  material,  but  whether  it  is  iifc 
a  material  part.  The  inquiry  never  can  be, 
whether  the  alteration  is  matenal;  for  no  alter- 
ation can  be  *said  to  be  material,  if  you  [*eft»- 
can  perceive  that  it  has  been  made,  and  how. 
An  interlineation  can  never  be  material,  for  it. 
may  always  be  rejected.  It  is  never  incumbent- 
upon  the  party,  therefore,  to-  show  that  he  has> 
been  injured,  or  might  have  been  injured;  or 
that,  in  the  particular  case,  the  alteration  is 
material.  The  principle  in  question  is  founded 
in  policy,  and  intended  to  preserve  the  solemn 
evidence  of  transactions  among  men,  by  de- 
nouncing every  alteration  as  unhallowed  and: 
forbidden. 

But  it  is  contended,  that  an  alteration,  1^ 
consent  of  the  parties,  does  not  vitiate.* 

Suppose  tbe  position,  for  the  present,  to  be- 
c<MTect;  then,  as  it  is  consent  which  neutralizes- 
the  poison  of  the  alteration,  the  effect  will  only- 
be  co-extensive  with  the  cause.  It  is  not  viH- 
ated  as  to' him  who  consents;  but  how  stands  it 
as  to  others?  It  produces  its  ordinary  legal' 
consequence.*  It  is,  indeed,  conceded,  that  if  the- 
contract  is  put  an  end  to,  or  altered,  the  surety- 
is  discharged.  It  is  conceded,  too.  that  if  the- 
guaranty  extends  to  part  only,  and  that  part  i» 
altered,  the  surety  is  discharged.  But,  it  is- 
contended,  that  if  the  guaranty  be  for  part 
only,  and  other  parts  be  altered,  that  does  not 
discharge  the  surety.  For  this,  no  authority  is- 
cited,  but  the  case  in  1  T.  R.  391  fnote),  whici» 
has  no  analogy.  That  was  simply  *a  t*70<^ 
question  of  intention,  or  of  the  true  Interpreta- 
tion of  the  surety's  undertaking. 

We  answer,  then,  (!)  That  tbe  proposition  is- 
a  very  questionable  one.  If  there  be  one  con- 
tnurt,  consistinft  of  parts,  and,  the  whole  con- 
traet being  recited  in  the  engagement  of  the- 
surety,  as  the  ground  and  consideration  of  hi* 
undertaking,  be  engages  for  a  part,  the  whole 
is  to  stand,  or  he  cannot  be  charged.  Else  the- 
court  must,  in  every  case,  undertake  to  decide, 
not  only  upon  the  dependence  and  connection  of 
the  parts,  but  how  far  they  entered  into  the- 
views  of  the  surety.  (2)  It  is  not  the  case- 
here.  The  undertaking  was  for  the  whole 
deed,  as  it  originally  stood,  and  an  addition  is- 
afterwards  made  to  it.  If  the  appoinbnent  had 
been  for  nine  townships,  and  the  bond  for  eight 
of  them,  it  would  have  been  somewhat  such  a 
case.  But  could  the  deed,  in  that  case,  hare- 
been  altered  by  striking  out  the  ninth!  The- 
only  question,  then,  is,  whether  this  alteration- 
was  in  a  material  part  of  the  deed ;  for  it  is  ad- 
mitted that  it  was  done  without  the  consent  or 


3.  -2  Lev.  86;  Sfaep.  68;  6  Mass.  Rep.  S89;  2r 
Cr.  626. 

4.  — Moore,  S47:  2  Lev.  85;  4  Joboa  Rep.  64,. 
68,  50  ;  4  Cranch,  60. 
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knowledge  of  Stewart  It  was  evidently  a 
nuteriml  part,  and,  indeed,  the  most  material 
part  of  the  appointment.  It  was,  therefore, 
avoided  as  aKaiDst  all  but  those  who  consented. 

1.  Admitting  the  consent  of  Miller  and  of 
Vatick  to  be  good,  and  bindins  between  tbem- 
Bclvei,  what  ia  the  legal  operation  of  their  con- 
duett  We  contend,  that  it  put  an  end  to  the 
deed  which  previously  exiated,  and  ereated  a 
new  deed.  Was  the  deed,  after  the  alteration, 
TOl*]  the  same  *deed  as  before  the  alteration, 
orwas  it  a  different  deedT  If  it  was  a  different 
deed  then  what  took  place  was  equivalent  to  a 
surrender,  a  new  acknowledgment,  and  a  new  de- 
livery, liiat  it  was  a  different  deed  is  manifest, 
because  it  comprehended  more  than  the  first. 
Yet  it  waa  an  entire  deed*  and  the  whole  waa 
one  single  appointment,  undivided  and  indivli- 
ible.  Tlie  first  was  also  an  entire  deed,,  and, 
at  we  have  seen  from  the  pleadings,  was'  con- 
sumated  by  delivery,  and  was  in  the  possee- 
tion  of  Ustick.  What  was  the  data  of  the  deed 
after  the  alteration  I  Suppose  it  bad  been  done- 
on  two  different  days,  which  would  have  been 
the  date  T  It  cannot  have  two  dates,  because  it 
it  one  deed.  A  return  for  alteration,  and  an 
acceptance  after  alteration,  is  a  surrender,  for 
there  must  he  a  surrender  to  enable  a  seoimd 
ezoeatioB.  It  may  be  admitted^  that  the  deed 
might  be  ptut  in  his  hands  for  a  special  purpose, 
and  then  it  would  not  be  a  surrender;  as,  to 
read  it,  or  to  take  a  copy,  or  the  like.  And 
this  may  be  done  by  parol.*  A  re-acknowl- 
edged deed  dates  from  re-acknowledgment.* 
It  cannot  be  divided,  because  it  is  an  entire 
deed.  The  latest  act,  therefore,  will  give  date 
to  the  whole.  The  apptrintment  after  the  al- 
teration, then,  la  not  uie  appointment  for  which 
the  defendant  was  bound. 

3.  This  is  the  case  of  a  surety. 
70S']  *It  is  no  answer  to  a  surety,  to  say  that 
the  alteration  is  not  material.  He  has  a  right 
to  determiDe  for  himself  whether  he  will  or 
will  not  consent  to  the  alteration;  whether  be 
thinks  ft  material  or  immaterial.  Suppose  he 
had  been  conaulted*  and  refused  his  consent, 
no  Btatter  from  wlutt  motive.  Not  consulting 
him,  is,  at  least,  equivalent  to  refusal.  Who 
can  tell  what  considerations  might  have  justly 
influenced  himt  But  the  great  objection  to  any 
latitude  is  this:  that  if  the  narrow  limits,  de- 
fined hj  numerous  and  uniform  decisions,  be 
not  adhered  to,  there  will  be  no  limit  at  all. 
The  limit  is  this :  no  power  of  man,  or  circum- 
stances, can  alter  your  engagement.  Yon  know 
exactly  the  extent  of  the  engagement  you  enter 
into.  There  will  be  no  equi^  against  you,  no 
intendment  or  legal  construction.  A  surety  can- 
not be  held  beyond  the  precise  terms  of  his 
agreement.*  It  is  upon  the  basis  thus  estab- 
lished that  suretyship  stands,  and  it  would  not 
stand  without  it.  It  is  a  needful,  but  it  is  al- 
ways a  perilous  undertaking;  and  its  perils 
most  frequently  overwhelm  those  whom  one 
eonld  wiui  to  see  saved — the  generous  and  the 
humane.  It  cannot  be  necessary  or  poUtie  to 
increase  its  dangers. 


l^~Co.  UtL  282.  a. 

S^Bppes  V.  Randolph,  3  Call.  12S. 

S. — 1  Calnea'  Grr.  1 ;  lO  Johns.  Bcp.  18ft 
•  L.  cd. 


Mr.  Justice  Story  delivered  the  opinioB  of 
the  court,  and  after  stating  the  case,  proceeded 

as  follows: 

Nothing  can  be  clearer,  both  upon  principle 
and  'authority,  than  the  doctrine  that  ['70S 
the  liability  of  a  surety  is  not  to  be  extended, 
by  implication,  beyond  the  terms  of  bis  con- 
tract. To  the  raten^  and  in  the  manner,  and 
under  the  circumstances  pointed  out  in  his  dbli- 
gation,  he  is  bound,  and  no  farther.  It  is  not 
su£Scient  that  be  may  sustain  no  injury  by  a 
change  in  the  contract,  or  that  it  may  even  be 
for  his  benefit.  He  has  a  right  to  stand  upon 
the  very  terms  of  his  contract;  and  if  he  does 
not  assent  to  an^  variation  of  it,  and  a  varia- 
tion is  made,  it  is  fatal.  And  courts  of  equity, 
as  well  as  of  law,  have  been  in  the  constant 
habit  of  sesaning  the  contracts  of  sureties  with 
considerable  strictness.  The  class  of  cases 
which  have  been  cited  at  the  bar,  where  per- 
sons have  been  bound  for  the  good  conduct  of 
clerks  of  merchants,  and  other  persons,  illus- 
trate this  position.  The  whole  series  of  them, 
from  Lord  Arlington  v.  Merrick,  2  Saund.  412, 
down  to  that  of  Pearsall  v.  Summersett,  4 
Taunt.  699,  proceed  upon  the  ground  tiiat  the 
undertaking  <d  the  sure^  is  to  receive  a  strict 
interpretation,  and  is  not  to  be  extended  beyond 
the  fair  scope  of  its  terms.  Therefore,  where  an 
indemnity  bond  is  given  to  partners,  by  name,  it 
has  constantly  been  held  that  the  undertaking 
stopped  upon  the  admission  of  a  new  partner. 
And  the  only  case,  that  of  Barclay  v.  Lucas,  1 
T.  R.  291,  note  a,  in  which  a  more  extensive  con- 
struction is  supposed  to  have  been  given,  con- 
firms the  general  rule;  for  tiiat  tumra  upon  the 
circumstance,  that  the  security  was  given  to  the 
house,  as  a  banking-house,  and  thence  an  in* 
tention  waa  inferred  that  'the  parties  [*704 
intended  to  cover  all  losses,  notwiUistan^ng  a 
change  of  partners  in  the  bouse. 

Now,  what  is  the  purport  of  the  terms  of  the 
present  condition  1  The  recital  stated  a  special 
appointment,  which  had  then  been  made  by 
Miller,  of  his  deputy  for  eight  townships,  par- 
ticularly named.  It  was  not  a  case  of  several 
distinct  appointments  for  each  township,  bnt 
a  single  and  entire  appointment  for  all  the 
townships;  and  the  condition  is,  that  Ustick 
has,  and  "shall  continue,  truly  and  faithfully  to 
discharge  the  duties  of  said  appointment,  ac- 
cording to  law."  Of  what  appointment  t  Plain- 
ly the  appointment  stated  in  the  recital,  to 
which  the  condition  refers,  and  to  which  it  Is 
tied  up;  that  is  to  say,  the  appointment  already 
made  and  executed  for  the  eight  townships. 
If  this  be  the  true  construction  of  the  condition, 
and  it  seems  impossible  to  doubt  it,  then  the 
only  inquiry  that  remains  is,  whether  any  mon- 
ey unaccounted  for  was  received  under  tnat  ap- 
pointment. To  this  the  plea  answers  in  the 
negative,  unless  the  subsequent  alteration  of 
the  instrument  created  no  le^l  change  in  the 
appointment.  To  the  consideration  of  this 
point,  therefore,  the  attention  of  the  ooart  will 
be  addressed. 

And,  in  the  first  place,  upon  principle,  how 
does  the  case  stand  T  Can  it  be  affirmed  that 
the  alteration  wrought  no  change  in  the  ap- 
pointment t  This  will  scarcely  be  pretended- 
In  point  of  fact,  the  first  appointment  was  for 
eight  tovrnships  only ;  the  alteration  made  it  an 
appointment  for  nine  townships.  It  is  not  like 
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the  ease  where  an  appointment  is  made  for 
705*]  eight  townships,  and  another  'distinct 
appointment  is  made  for  the  ninth;  for  then 
there  are,  in  legal  contemjdation,  two  distinct 
and  separate  appointments.  But  iiete»  the  orig- 
inal appointment  is  extended;  it  was  one  and 
entire  when  it  included  eight  townships;  it  is 
one  and  entire  when  it  includes  the  nine.  Can 
it,  then,  be  legally  affirmed  to  remain  the  same 
appointment,  when  it  no  longer  has  the  same 
boundaries  T  An  appointment  for  A  is  not  the 
same  as  an  appointment  for  A  and  B.  In  short, 
the  TN7' circumstance,  that  there  it  an  altera- 
tion in  the  appointment,  ex  vi  termini,  imports 
that  its  identity  la  gone.  If  an  original  ap- 
pointment is  altered  by  the  consent  of  the  par- 
ties to  the  instrument,  that  very  consent  implies 
that  something  is  added  to  or  tatcen  from  it. 
The  parties  wree  that  it  shall  no  longer  remain 
as  it  was  at  first,  but  that  the  same  instrument 
shall  be,  not  what  it  was,  but  what  the  altera- 
ti<m  makes  it.  It  shall  not  constitute  two 
separate  and  distinct  instruments,  but  one  con- 
•olidated  instrument.  A  familiar  ease  will  ex- 
plain this.  A  gives  a  note  to  B  for  $600;  the 
parties  afterwards  agree  to  alter  it  to  $600.  In 
such  case,  the  instrument  remains  single;  it  is 
not  a  note  for  $600,  and  also  for  $000,  involv- 
ing separate  and  distinct  liabilities,  but  an  en- 
tire contract  for  $000;  and  the  obligation  to 
pay  the  $600  is  meiged  and  extinguished  in  the 
oUigation  to  pay  the  $000.  To  bring  the  ease 
nearer  to  the  present;  suppose  tiiere  was  a  bond 

fiven,  as  collateral  securify,  to  pay  the  note  of 
600;  it  will  scarcely  be  pretended  that  the 
TOS*]  alteration  would  not  extin^ish  *the 
liability  under  the  bond.  The  instrument 
would,  indeed,  remain,  but  it  would  no  longer 
possess  i  ts  former  obligation  and  identity. 
Nothinjg  can  be  better  settled  than  the  doctrine 
that,  if  an  obligation  be  dependent  on  another 
obligation  (anC  ^  parity  of  reasoning,  upon 
the  legal  existence  of  another  instrument),  and 
the  latter  be  discharged,  or  become  void,  the 
former  is  also  discharged.  Sheppard,  in  his 
Touchstone,  p.  394,  puts  the  case,  and  illus- 
trates it,  by  adding,  "as,  if  the  condition  of 
an  obligation  be,  to  perform  the  covenants  of 
an  indenture,  and  afterwards  the  covenants  be 
dischar^;ed,  or  become  void,  this  means 
the  oblwation  is  discharged,  and  gone  forever." 
It  is  not  denied  at  the  bu*  tiiat  the  same  would 
be  the  legal  operation  in  the  present  case  if 
there  had  oeen  an  actual  revocation  of  the  first 
appointmenti  or  an  extinguishment  of  the  in- 
strument of  appointment.  But  the  stress  of  the 
argument  is,  that  here  there  was  an  enlarge- 
ment, and  not  an  extinguishment,  of  the  ap- 
poinbnent;  that,  the  consent  of  the  immediate 
parties  being  givoi  to  the  alteration,  it  re- 
mained in  full  force,  with  all  its  original  valid* 
Ity,  as  to  the  eight  townships.  We  cannot  ac- 
eede  to  this  view  of  the  case.  After  the  altera 
tion  was  made,  it  is,  as  between  the  parties,  to 
be  considered  by  relation  back,  either  as  an  orig- 
inal appointment  for  the  nine  townships,  or  as  a 
new  appointment  for  the  nine  townships,  from 
the  time  of  the  alteration.  It  is  immaterial  to 
the  present  decision,  whether  it  be  the  one  or 
ttie  other,  for  in  either  ease  it  is  not  that  ap- 
pointment which  the  defendant,  Stewart,  re- 
707*]  ferred  to  in  'the  condition  of  the  bond,, 
and  in  respect  to  which  he  eontracted  the  dbli- 
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gation.  It  is  no  answer,  to  say  tb^t  It  Is  not 
intended  to  make  him  liable  for  any  money,  ex- 
cept what  was  collected  in  the  eight  townships. 
He  has  a  right  to  stand  upon  the  terms  of  his 
bond,  which  confine  his  liability  to  money  re- 
ceived under  an  appointment  for  eight  town- 
ships; and  the  pleadings  admit  ttiat  none  was 
received  until  the  appointment  was  altered  to 
nine.  It  will  scar^iely  be  denied,  that  if,  upon 
the  agreement  to  include  the  ninth  township, 
the  original  instrument  had  been  destroyed  aad 
a  new  instrument  had  been  executed,  the  obliga- 
tory force  of  the  bond  would,  as  to  the  surety, 
have  been  gone.  And,  in  reason  or  in  law, 
there  is  no  difference  between  that  and  the  case 
at  bar.  The  alteration  made  the  instrument  as 
much  a  new  appointment  as  if  it  had  heat 
written  and  sealed  anew.  It  is  not  very  ma- 
terial to  decide  whether  the  alteration  operated 
by  way  of  surrender,  or  as  a  revocation,  or  as 
a  new  appointment  superseding  the  other.  It 
was,  to  all  intents  and  purposes,  an  extinguish- 
ment of  the  separate  existence  of  the  appoints 
ment  for  the  eight  townships. 

This  point  is  siisceptible  of  stid  farther  Il- 
lustration, from  considerations  of  a  more  tech- 
nical nature.  The  act  of  Congress  of  the  22d 
of  July,  1813,  ch.  16,  sec.  20,  under  which  this 
appointment  was  made,  provides,  "that  each 
collector  shall  be  authorized  to  appoint,  by  an 
instrument  of  writing  under  his  hand  and  seal, 
as  many  deputies  as  he  may  think  proper," 
eto.  The  appointment  must,  therefore,  be  by 
deed;  and  toe  "effect  of  an  alteration  [*708 
or  interlineation  of  a  deed,  is  to  be  decided 
by  the  principles  of  the  common  law.  Now, 
by  the  common  law,  the  alteration  or  inter- 
lineation of  a  deed,  in  a  material  part,  at 
least,  by  the  holder,  without  the  consent  of 
the  other  party,  ipso  facto,  avoids  the  deed. 
It  is  the  consent,  therefore,  that  upholds  the 
deed  after  such  alteration,  or  interlineation. 
The  reason  is,  that  the  deed  is  no  lon^  the 
same.  The  alteration  makes  it  a  different 
deed;  it  speaks  a  different  language;  it  infers 
a  different  obligation.  It  must,  then,  take 
effect  as  a  new  deed,  and  that  can  only  be 
by  the  consent  of  the  party  bound  by  it. 
Whether  by  such  consent,  the  deed  takes  ef- 
fect b^  relation  back  to  the  time  of  original 
execution,  or  mily  from  the  time  of  the  iter- 
ation, need  not  be  matter  of  inquiry,  becanae 
such  relation  is  never  permitted  to  effect  the 
rights  or  Interests  of  third  persons,  and  can- 
not change  the  posture  of  the  present  case. 
If  the  deed,  after  the  alteration,  is  permitted 
to  have  relation  back,  it  is  not  -the  same  deed 
of  appointment  recited  in  the  condition,  and 
to  which  the  obligation  is  limited,  for  that  is 
an  appointment  for  eight  townships.  If  4t 
has  no  sueh  relation,  then  it  is  a  deed  of  ap- 
pointment made  subsequent  to  the  bond,  and 
of  course  not  included  in  ita  obligation.  It 
cannot  be,  at  one  and  the  same  time,  a  deed 
for  eight,  and  also  a  deed  for  nine  townships ; 
and  the  very  circumstance,  that  it  is  the  one, 
excludes  the  possibility  of  assuming  it  as  the 
other.  In  truth,  the  assent  of  the  parties  to 
the  alteration,  carries  with  it  tba  necessary 
implication  that  H  shall  no  longer  be  deemed 
an  appointment  Mor  eight  townships  [•70© 
only;  and  the  same  consent  of  parties  which 
created,  is  equally  potoit  in  dissolving  the 
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dwd,  and  diangtng  Its  original  obligation.  It 
ii  no  objection,  tbat  to  constitute  a  new  deed, 
■  redelivery  ie  neeeuaiy;  for  if  it  be  bo,  the 
consent  to  the  alteration  is,  in  law,  equivalent 
to  a  redeJirery.  Nor  is  it  neeeesary  that  a 
surrender  or  revocation  ■bonld  be  by  an  In- 
ttrument  to  that  effect.  It  may  be  by  mat- 
ter in  pais,  or  by  operation  of  law.  Every, 
erasuv  and  inteiinwation  in  the  deed,  by  the 
obligee  or  apoointee,  without  consent,  is  a 
nrrender;  and  a  revocation  may  be  implied 
by  law.  Tlw  pasaage  cited  at  the  bar,  from 
Co.  Ut,  232,  (a),  eeUblishes,  that  if  the  fe- 
offee, by  deed  of  land,  grants  his  deed  by  parol 
to  tbe  feoffer,  it  is  a  surrender  of  the  proper- 
tj,  as  well  as  of  the  deed.  And  if.  m  this 
case,  tho  deed  of  appointment  had  been  de* 
Hvcnd  np  to  tbe  colleotor,  it  would,  at  once, 
have  operated  as  a  surrender  by  tlM  deputy, 
and  a  revocation  by  the  collector. 

An  (Ejection  has  been  urged  at  the  bar, 
spinst  this  doctrine,  that  the  act  of  Congress, 
giving  the  authority  tp  the  collector  to  ap- 
point deputies,  also  authori»s  him  "to  re- 
voke the  powers  of  any  deputy,  giving  pub- 
Ue  notice  thereof  in  that  portion  of  tbe  dis* 
triet  assigned  to  such  deputy."  Hence  it  Is 
argued  that  no  revocation  can  be,  unless  by 
public  notice.  But  this  is  certainly  not  the 
troe  interpretation  of  the  act.  The  very 
terms  suppose  that  the  revocation  is  already 
made,  as  between  tbe  parties,  and  the  no- 
tice is  to  be  given  of  uie  fact.  Tbe  object 
110*1  the  legislature  was,  *to  protect  tbe 
public  from  the  mischief  of  payments  to  the 
deputy  after  his  powers  are  revoked.  It  re- 
qmres  public  notice  to  be  given  of  the  revoca- 
tion, so  tbat  no  future  imposition  shall  be 
practiced;  and  if  the  collector  should  make  a 
private  revocation,  without  any  public  notice, 
the  legal  conclusion  would  be,  that  all  pay- 
ments made  to  his  deputy,  in  ignorance  of  the 
revocation,  ought  to  be  held  valid;  for  no  man 
is  entitled  to  make  his  own  wrongful  oroissioiii 
of  duty  a  foundation  of  right.  But,  as  be- 
tween tbe  parties,  a  revocation  or  surrender, 
if  actually  made,  would  be,  to  all  intents 
and  purposes,  binding  between  them,  and  re* 
lease  tbe  sureties  to  tbe  bond  from  all  future 
responsibiUty. 

Upon  the  whole,  tbe  opinion  of  the  court  is, 
that  the  fourth  plea  in  bar  is  good,  and  that 
tiw  demurrer  tbsreto  ought  to  be  overruled; 
and  this  opinion  is  to  be  certified  to  tbe  Cir- 
cuit Court. 

Mr.  Justice  Johnion.  My  brother  Todd, 
and  myself,  are  of  opinion  that  tbe  merits  of 
this  cause  have  been  misconceived,  the  points 
on  which  it  turns  misapprehended,  and  the 
law  of  rasures,  if  correctly  laid  down  accord- 
ing to  the  law  of  the  present  day,  erroneously 
spplied  to  this  cause. 

The  condition  of  Stewart's  bond  to  the 
plidntiff,  recites  no'  particular  deed  of  appoint- 
ment, under  which  Ustick  was  constituted 
deputy-collector;  nor  is  there  an  iota  in 
the  bond,  or  in  the  declaration,  tbat  can 
identify  the  deed  set  forth  in  the  plea,  with 
tbe  deed  under  which  Ustick  held  bis  dep- 
tttatioa.  The  oonditim  of  the  bond  simply 
711*]  'states,  **Whereas  B.  M.,  collector,  as 
aforesaid,  bath,  }ij  virtue  of  authority  vested 
•  lb  ad. 


in  him  by  the  laws  of  the  United  States,  ap- 
pointed U.  deputy-collector,"  etc  It  is  the 
plea  that  specifies  a  deed  of  a  rairticular  date, 
and  then  proceeds  to  set  forth  a  rasure  in 
avoidance  of  that  deed,  but  it  contains  no 
averment  tbat  the  deed  so  set  forth  is  the 
ssme  under  which  U.  held  the  deputation  un- 
der the  plaintiff,  referred  to  in  the  condition. 
That  the  plea  is  faulty,  and,  even  with  the 
averment,  might  have  been  the  subject  of  a 
spedal  demurrer,  cannot  now  be  doubted;  for 
it  amounts  to  the  eeneral  tBsue;  and  the  gen- 
eral issue  was  tbe  legitimate  plea  in  this  case. 
Pigot's  case,  and  passim.  But,  we  also  hold 
it  bad,  in  its  present  form,  upon  a  eener&l 
demurrer;  for,  unless  the  deed,  so  pleaded, 
was  duly  idoitified  by  the  pleadings,  with  that 
under  which  Ustick  was  constituted  depu^, 
the  plaintiff  was  not  bound  to  answer  it.  We 
cannot  ccmceive  how  the  defendant  can  have 
judgment  in  the  present  state  of  the  plead- 
mgs,  unless  under  the  idea  tbat  the  demur- 
rer cures  the  failure  to  identify  the  deeds. 
This,  however,  cannot  be  sustained,  since  tbe 
want  of .  identification  is,  in  itself,  a  sufficient 
ground  of  demurrer. 

Indeed,  we  see  no  sufficient  ground  for  ad- 
mitting that  the  condition  of  the  bond  implies 
a  deputation  by  deed  at  all.  It  is  true,  tbat 
the  20th  section  of  the  act  under  which  this 
collector  was  appointed,  authorizes  him  to  ap- 
point deputies,  under  his' hand  and  seal;  and, 
as  far  as  was  necessary  to  enable  the  deputy 
to  act  uainst  individuals,  unquestionably  the 
solemnities  of  a  deed  *were  requisite  [*319l 
to  constitute  him  a  deputy-collector.  But 
the  demand  in  this  action  is  for  money  re- 
ceived by  him,  and  not  paid  over;  and,  sure- 
ly, a  deputation  of  a  lees  formal  kind  would 
have  enabled  him  to  bind  his  principal  as  to 
the  actual  receipt  of  money;  so  that  the  words 
of  the  condition  do  not  necessarily  imply  a 
deputation  by  deed.  He  is  expressly  au- 
thorised, in  this  20th  section,  to  act  fw  him- 
self In  collecting  the  revenue,  and  he  oonld, 
therefore,  act  by  his  servant  or  deputy,  con- 
stituted in  a  less  solemn  way  than  by  deed, 
so  far  as  to  involve  himself  with  the  govern- 
ment. 

But  if  a  deed  is  to  be  implied  from  tbe  con- 
dition, surely  not  this  particular  deed;  ,and 
though  a  deed,  of  a  date  antecedent  to  the 
bond,  is  to  be  implied,  it  may  have  preceded 
it  by  a  month,  and  yet  tbe  act  and  the  condi- 
tion of  the  bond  both  be  complied  with.  But 
what  form  shall  be  presumed  or  implied  to 
tbe  deed!  Why  may  it  not  have  been  several 
as  to  each  county,  or  have  comprised  two  or 
morcT  and  why  may  not  a  dosen  deeds,  of 
the  very  date  and  form  of  this,  have  been  in 
existence  at  the  same  timcT  A  defendant 
who,  like  the  present,  places  his  defense  upon 
the  very  highest  streten  of  legal  rigor,  cannot 
complain,  if  he  has  the  same  measure  meted 
out  to  himself. 

But  if  this  ground  is  to  be  got  over,  and  we 
are  to  consider  the  bearing  of  the  facts  plead- 
ed, upon  the  Uw  of  the  case,  we  then  say  tbat 
they  imply  no  revocation  of  the  deputation  to 
Ustick,  against  which  this  defendant  entered 
into  the  contrmet  of  'indemnity.  It  It  [*713 
the  intent  tbat  gives  effect  to  the  acts  of  par- 
ties i  nothing  was  farther  from  the  minds  of 
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the  parties  here,  than  the  distinction  of  the 
power  of  Ustick,  as  to  tlie  eight  counties,  at 
the  time  of  this  iaterlineution.  The  plea  avers 
no  such  intent,  and  as  well  might  a  delivery 
of  a  deed  for  perusal  b«  tortured  into  a  sur- 
render and  extinction  of  it,  and  its  return  in- 
to a  revocation,  as  the  acts  of  these  parties 
respecting  this  interlineation  be  construed  in- 
to a  revocation  and  redelivery.  Non  constat, 
from  anything  that  appears  in  the  plea,  that 
the  paper  ever  passed  from  the  hands  of  the 
party  legally  holdiiig  it.  It  was  unnecessary, 
upon  the  facts  stated,  that  it  should  so  pass; 
in  fact,  no  delivery  is  averred,  in  the  ptea, 
nd^  any  one  of  the  formalities  necessary  to 
re-exeeution.  It  cannot  be  denied  Uiat  this 
part  of  the  defense  savors  too  much  of  a  per- 
version of  the  solemnities  and  rules  of  the 
Jaw.  It  is  a  catch  upon  the  unwary,  an  effort 
to  attach  to  men's  &cts  consecjuences  which  arc 
directly  negatived  by  their  mtentions. 

As  to  the  idea  of  the  identity  of  this  in- 
strument being  destroyed  the  interlinea- 
tion, we  eonsiwr  it  as  springing  out  of  an  in- 
correct view  of  the  nature  of  the  Instrument 
and  of  the  circumstances  that  fix  its  identity. 
It'  is  not  one  entire  thing,  hut  a  several  deed 
for  each  county.  A  deputation  as  to  the  coun- 
ty of  A,  is  not  a  deputation  as  to  the  county 
of  B,  although  written  on  the  same  paper,  and 
comprised  within  the  same  words;  it  is  as 
much  a  several  deed,  as  to  each  county,  as  if 
714*1  written  *on  several  sheets  of  paper:  as 
much  as  a  policy  of  insurance  is  the  several 
contract  of  each  underwriter,  or  as  a  bond 
would  be  the  several  deed,  of  as  many  individ- 
uals as  executed  it,  if  it  be  so  expressed,  mak- 
ing them,  if  such  be  the  letter  of  it,  severally 
li^Ie,  and  for  various  sums,  no  one  for  an- 
other. Interlining  another  county,  then,  left 
it  still  the  original  deed,  as  to  each  county 
taken  severally,  and  only  operated  as  the  cre- 
ation of  a  new  power  as  to  another  county, 
if,  in  fact,  as  there  is  no  averment  of  a  sub- 
sequent delivery,  it  was  anything  more  than 
a  mere  nugatory  act.  Such  is  certainly  the 
good  sense  of  the  law  upon  the  subject;  and 
it  IB  supported,  we  conceive,  by  respectable 
opinions,  and  by  adjudged  cases.  Chief  Baron 
(lilbert,  in  treating  on  this  topic,  observes, 
"but  tf  any  immaterial  part  of  the  contract 
be  added  after  sealing  and  delivery,  as,  if  A, 
with  a  blank  left  after  his  name,  be  bound  to 
B,  and  after  C  is  added  as  a  joint  obligor, 
this  does  not  avoid  the  bond,  because  this 
does  not  alter  the  contract  of  A;  for  he  was 
bound  to  pay  the  whole  money  without  such 
addition.'"  And  the  case  of  Zouch  v.  Clay, 
which  he  quotes,  as  reported  in  Ventris,  un- 
doubtedly sustains  his  doctrine;  for  there  the 
court  overruled  the  plea  of  non  est  factum  on 
the  interlineation,  on  the  ground  that  the  bond 
remained  the  same  -as  to  him. 

In  this  case,  the  bond  emphatically  remained 
715*]  "the  same  as  to  this  defendant,  for  he 
was  still  liable  only  as  to  the  eight  counties, 
and  no  more;  and  was  so  guarded,  as  to  make 
it  impossible  that  the  interlineation  of  a  thou- 
sand other  counties  could  alter  or  increase  his 
liability,  since  the  names  of  the  counties  are 

1^1  Loft's  GItb.  Ill;  Tentrla.  185;  the  note  at 
the  end  of  Plftot's  case,  11  Coke,  also  recognizes 
this  distinction. 
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inserted  in  the  condition  specifically.  As  to 
his  liability,  and  as  to  its  infiuenoe  upon  the 
power  conferred  in  the  eight  counties,  this  in- 
terlineation was  altogether  insignificant,  no 
more  than  a  dash  of  the  pen,  and  could  have 
done  him  no  more  injury. 

There  is  nothing  in  the  argument  which 
would  attach  importance  to  it,  on  the  grouod 
of  producing  difficulty  and  confusion — it  has 
been  said,  even  impracticability,  in  rendering 
the  accounts  of  this  deputy.  It  is  be^ng  the 
question,  and  urging  the  very  thing  as  a  diffi- 
culty, which  the  plaintiff  proffers  to  execute. 
He  claims  a  sum  collected  in  the  eight  coun- 
ties specified,  and  no  more;  and  unless  he  can 
prove  so  much  collected  in  the  eight  original 
counties,  it  is  very  clear  that  be  cannot  havo 
a  verdict.  But  is  he  to  be  prejudged!  is  he 
not  to  be  permitted  to  make  out  the  case 
which  he  offers  to  prove  T 

Nor  is  there  any  more  weight  in  the  argu- 
ment, that,  "although  the  defendant  may  have 
been  willing  to  indemnify  against  eight  coun- 
ties, it  does  not  follow  that  he  would  under- 
take to  indemnify 'against  nine."  No  one  pre- 
tends to  charge  him  with  nine  counties.  Sure- 
ly there  was  nothing  in  the  contract  to  pre- 
clude the  plaintiff  from  extending  his  deputa- 
tion to  this  individual  over  his  whole 
"district,  had  he  thought  proper.  Could  [*7X6 
a  separate  deed,  as  to  the  nintii  county,  have 
been  pleaded  as  a  defense  T 

There  is  no.  diarge  of  positive  Injury  In  this 
plea,  it  will  be  observed;  nor  do  the  facts  ad- 
mit a  suspicion  of  fraudulent  intention.  The 
sole  effect  of  the  interlineation,  was  to  confide 
in  U.  to  collect  in  another  county,  without 
giving  security.  The  defense  rests  upon  cer- 
tain inferences  from,  or  consequences  imputed 
to,  the  naked  act  of  interlining  the  word  "Will- 
ingborough"  without  even  averring  the  acta 
necessary  to  make  the  instrument  a  deed  as  to 
that  county,  or  the  Intent  to  revoke  or  re-exe- 
cute the  deed  as  to  the  residue. 

To  us  it  appears,  that  it  ought  no  more  to 
affect  the  rights  of  the  parties,  than  interlin- 
ing the  name  of  a  region  beyond  the  Atlantis, 
or  a  mere  dash  of  the  pen. 

On  the  snbject  of  rasures  we  would  remark, 
it  is  to  be  regretted  that  this  plea  had  not 
been  specially  demurred  to,  that  the  question 
might  have  oeen  taken  from  the  court  and 
sent  to  the  jury.  There  is  no  doubt  that 
they  might  have  found  this  deed  several  in  its 
nature  as  to  each  county,  and,  therefore,  un- 
affected by  the  addition  of  another*.  The  ten- 
dency of  the  decisions  has  been,  to  carry  such 
questions  to  that  tribunal;  and,  notwithstand- 
ing some  contrariety  of  dicta,  it  is  now  clearly- 
settled  that  a  rasure  must  make  a  deed  void, 
or  it  is  immaterial;  and,  therefore,  non  est 
factum  is  held  to  be  the  proper  plea.  Chief 
Justice  Holt  has  declared  any  other  form  of 
taking  advantage  of  a  rasure  impertinent  (6 
Mod.,  215),  "and  the  rule  is  not  now  ["717 
to  be  doubted.  But  as  to  the  principle  upon 
which  a  rasure  avoids  a  deed,  it  is  not  too 
much  to  say  that  the  law  of  the  subject  ap- 
pears to  have  got  into  some  confusion.  Mod- 
em decisions,  particularly  of  our  own  courts, 
lean  against  the  excessive  rigor  with  which 
some  writers  and  some  eases  disfigure  it.  In 
the  case  of  the  United  States  v.  Outts,  1  Gall. 
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a  bond,  that  bad  been  cancelled,  and  mu- 
tilated, the  seal  torn  away  by  the  joint  act 
■of  the  defendant  and  the  plaintifTs  bailee, 
was  still  held,  and  rightly  neld,  to  be  sus- 
tainable as  the  deed  of  the  party.  In  the  case 
-of  Speak  et  at.  v.  United  States,  9  Cranch» 
iSf  a  bond  was  sustained,  notwithstanding 
the  striking  out  of  one  joint  and  seTeral  00- 
•obligor,  in  the  absence  of  the  others,  and  the 
insertion  of  another.  And  bo,  as  to  revenue 
bonds,  there  is  not  a  court  of  the  United 
States  which  has  not  suatained  them  against 
the  plea  of  non  est  factum,  notwithstanding 
that  both  sum  and  parties  tuve  been  inserted 
after  the  ezecntitm  by  one  of  the  obligors,  and 
this,  in  his  absence,  because  the  contract  was 
not  altered,  and  the  good  sense  of  the  law 
^vTailed  against  its  technicalities. 

There  is  a  great  paucity  of  decisions,  in 
modern  times,  on  the  subject  of  rasures  and 
interlineations.  If  we  mount  to  its  origin,  we 
Ifakd  it,  in  the  year-books,  and  in  Perkins,  who 
'Cites  them,  given  as  the  ground  of  suspicion 
and  inquiry.  And  so,  untniestionably,  it  ouAt 
to  be,  and  frauds  or  mutilations,  to  which  the 
parties  having  the  custody  of  deeds  are  privy, 
718*]  cannot  be  taken  too  strongly  "against 
them.  But  when  we  encounter  the  doctrine, 
as  laid  down  in  Pilot's  case,  "that  when  a  deed 
k  altered  in  a  pomt  material,  by  a  stranger, 
without  tlw  privity  of  the-  obligee,  even  by 
drawing  s  pen  through  the  midst  of  a  mate- 
ritl  word,  that  it  shall  be  void,"  without  ref- 
4reiiee  to  the  fraud,  privity,  or  gross  negli- 
gence of  the  obligor,  it  certainly  in  time  to 
pause;  and  I  highly  approve  of  the  hesitation 
-of  my  brother  Story,  in  Cutt's  case,  as  to  the 
authority  of  THgot's  case.  As  an  adjudication, 
the  value  of  that  case  should  be  limited  to 
the  single  point,  "that  an  immaterial  inter- 
Hneation,  without  the  privity  or  command  of 
tte  oUigee,  does  not  avoid  the  bond.**  The 
case  does  not  call  for  the  decision  of  another 
pcrint,  for  it  is  upon  a  special  verdict,  and  that 
the  only  question  submitted.  Yet,  the  report- 
er, who  seldom  lets  an  opportunity  escape 
him,  that  furnishes  an  apology  for  exemplify- 
ing his  indefatigable  research,  makes  it  au 
tkority  for  a  score  of  positive  decisions,  and 
the  introduction  to  a  mass  of  law,  upon  ques- 
tion totally  distinct.  But  it  should  be  noted 
4rf  this  learned  judge,  that  his  reports,  like 
the  teit  of  Littleton,  are  only  to  be  considered 
as  the  occasion  or  excuse  for  displaying  his  ac- 
quirements in  the  law  learning  of  his  day, 
*3»i  expressing  his  opinions  upon  juridical 
topics. 

It  is  certainly  true,  that  some  of  the  de- 
<9sioiia  in  the  books  have  carried  this  doctrine 
a  great  way.  As,  for  instance,  the  case  of  the 
leue  of  the  Dean  of  Pauls,  in  which  the  coun- 
terpart expressed  a  rent  of  £27,  and  the  ten- 
71»*]  ant  altered  *his  deed  from  £26  to  £27, 
to  make  it  accord  with  the  counterpart  and 
the  true  contract.  Yet  it  was  held  to  avoid 
h»  \evie.  1  Roll.,  27;  Cro.  Eliz.,  027.  But 
the  utmost  that  can  be  made  of  these  cases 
is.  that  they  apply  to  those  instances  in  which 
the  deed  ia,  necessarily,  an  entire  thing;  and 
the  leaaon  assigned  is,  that  the  witness  can 
m  longer  testify  to  the  deed,  as  the  deed 
which  he  saw  delivered.  Surely  this  reason 
U  not  applicable  to  the  present  case;  for,  let 
cd. 


the  witness  be  examined  upon  this  instrument, 
as  to  the  county  of  A,  as  introductory  to  the 
proof  of  the  money  collected  in  A,  and  so  on 
as  to  the  counties  B,  C  and  D,  and  what  is 
to  prevent  his  proving  the  execution  of  this 
deed?  That  which  may  just  as  well  have  been 
executed  in  as  man^  detoehed  sheets  of  paper 
as  there  are  counties,  certainly  has  nothing 
of  necessary  entirety  or  indivisibility  in  its 
nature.  Any  other  rule,  as  applied  to  this 
case,  would,  we  conceive,  be  permitting  frauds 
to  be  covered  by  a  principle  which  was  in- 
tended to  prevent  frauds. 
Certificate  for  the  defendant. 


[•Surety.] 
THE  UNITED  STATES 

V. 

EIREPATRICK  et  aL 

A  bond.  Riven  on  thb  4tb  of  December,  1813,  for 
the  falthinl  dlscbarge  of  the  duties  of  bla  office. 
hy  a  collector  of  direct  taxes  and  Internal  duties, 
appointed  (under  tbe  act  of  tbe  22d  of  July,  1813. 
cb.  16),  bv  tbe  President,  on  tbe  11th  of  November, 
1S13.  to  bold  bis  office  until  tbe  end  of  tbe  next 
session  of  tbe  Senate,  and  no  longer,  and  subse- 
quently appointed  by  the  President,  wltb  tbe  ad- 
vice and  consent  of  tbe  Senate,  on  tbe  24tb  of  Jan- 
nary.  1S14,  la  to  be  restricted  (as  to  the  liability  of 
tbe  sureties)  to  tbe  duties  and  obllsatiODB  created 
by  the  collection  acts  passed  antecedent  to  tbe  date 
of  the  bond. 

Tbe  second  commission.  Issued  nader  tbe  ap- 

g ointment,  wltb  the  advice  and  consent  of  tbe 
enate,  operates  a  revocation  of  the  first  commis- 
alon.  Issued  under  tbe  appointment  by  Lbe  I'resl- 
dent,  wblch  was  to  continue  until  the  end  of  the 
next  session  of  the  Senate,  and  no  longer ;  and  tbe 
liability  of  the  sureties  In  the  bond  did  not  extend 
beyond  the  duration  of  the  first  commission. 

In  general,  lacbea  Is  not  Imputable  to  tbe  gov- 
ernment; and  where  the  laws  require  quarterly  or 
otber  periodical  accounts  and  settlements,  a  mere 
omission  to  brlna  a  snlt,  upon  tbe  neglect  of  the 
officer  or  agent  to  account,  will  not  duebarge  hla 
sureties. 

Tbe  case  of  The  People  v.  Jansen,  8  Johna  Hep. 
332,  distinguished ;  and,  so  Car  as  tt  conflicts  with 

tbe  present  case,  overruled. 

In  sreneral,  the  debtor  has  a  right  to  make  the 
appropriation  of  payments ;  If  be  omits  it,  tbe 
creditor  may  make  It ;  but  neither  party  has  a 
right  to  make  an  appropriation  after  the  controver- 
sy has  arisen. 

In  cases  of  lonfr  and  running  accounts,  where 
balances  are  adjusted,  merely  for  tbe  purpose  of 
making  rests,  the  law  will  apply  payments  to  ex- 
tinguish the  debta,  according  to  the  priority  of 
time. 

ERROR  to  the  District  Court  for  the  West- 
ern District  of  Pennsylvania. 
'This  was  an  action  of  debt,  com-  [*721 
menced  by  the  United  States,  in  the  court  be- 
low, against  the  defendants  in  error,  J.  Kirk- 
patrick  and  others,  as  the  obligees  of  a  bond, 
given  by  them  to  the  United  States,  on  the 
4th  of  December,  1813,  conditioned  for  the 
true  and  faithful  discharge  of  the  duties  of  the 
office  of  collector  of  direct  taxes  and  internal 
duties,  by  Samuel  M.  Reed,  who  had  been  ap- 
pointed to  that  office  by  the  President,  on  the 
llth  of  November,  1813,  and,  by  the  terms  of 
his  commission,  was  to  hold  his  office  during 
the  pleasure  of  the  President,  "and  until  the 
end  of  the  next  session  of  the  Senate  of  the 


Note. — As  to  official  bonds  and  the  extent  of  the 
liability  of  sureties  thfrpimder,  nnd  whrn  sufHeg 
are  discharged,  see  notes  to  3  L.  ed.  V.  S.  709: 
post.  578;  35  L.  ed.  U.  8.  488,  679;  42  L.  ed. 
U.  S.  987. 

As  to  the  application  of  payments  by  the  debtor 
or  creditor,  see  note  to  3  L.  ed.  U.  8.  136. 
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United  States,  and  no  longer."  On  the  24th 
of  January,  1814,  he  vos  re-appointed  to  the 
same  ofBce,  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  and  by  the 
new  commission  issued  to  him,  was  to  hold 
hii  office  "during  the  pteaaure  of  the  President 
of  the  United  States,  for  the  time  bein^." 
The  pleadings  upon  which  the  cause  was  tried 
in  the  court  below,  were  extremely  informal 
and  confused,  but  the^  resulted  substantially 
in  the  following  questions  of  law.  upon  which 
the  judge  instructed  the  jury,  and  a  bill  of  ex- 
ceptions was  taken: 

1.  Whether  the  liability  of  the  sureties  to 
the  bond  was  limited  to  the  duties  and  obliga 
tions  imposed  upon  the  collector  by  the  act  of 
the  22d  of  July,  1813,  ch.  16,  and  other  acts 
relating  to  the  assessment  and  collection  of 
direct  taxes  and  internal  duties,  pasted  ante- 
cedent to  the  execution  of  the  bond,  thus  ex- 
722*]  eluding  the  liability  for  moneys  *col- 
lected  under  subsequent  statutes.  Upon  this 
point,  the  court  below  instnioted  the  Jury  that 
the  responsibility  of  the  sureties  did  not  ex- 
toid  to  the  obligations  created  by  the  subse- 
quent statutes. 

2.  Whether  the  jury  were  at  liberty  to  im- 
pute laches  to  the  goyemment,  from  the  delay 
of  the  proper  officers  to  call  the  collector  to 
account,  at  the  periods  prescribed  bylaw, 
from,  the  year  1814  to  1818.  The  court  left  ft 
to  the  jury  to  dedde  whether,  under  the  dr- 
enmstanoea  of  the  case,  the  govemment  had 
not  waived  its  resort  to  the  sureties. 

8.  Whether  the  responsibility  of  the  sure- 
ties extended  beyond  the  duration  of  the  first 
commission.  Upon  this  point,  the  court  be- 
low charged  the  jury  that  the  responsibility 
of  the  sureties  extended  to  the  re-appointment 
of  the  oollector  under  the  new  eommiSBion,  un- 
til his  duties  and  obligations  were  varied  by 
the  statutes  enacted  subsequent  to  the  date 
of  the  bond. 

4.  How  the  payments,  which  had  been  made 
by  the  collector,  were  to  be  appropriated.  The 
balance  found  due  in  each  account  had  been 
carried  forward  to  the  succeeding  account, 
and  the  court  was  of  opinion  that  Uie  govern- 
ment oould  not  make  the  appropriation,  at  the 
time  of  the  trial,  so  as  to  apply  the  pay- 
ments to  the  extinguishment  of  debts  due  sub* 
sequent  to  the  tinw  when  the  sureties  oeased 
to  be  liable. 

Upon  these  instructions  a  verdict  was  found 
fdr  the  defendants,  upon  -  which  a  judgment 
was  rendered  in  the  court  below,  and  the  cause 
was  brouriit  by  writ  of  error  to  this  court. 
72S*]  *The  Attorney-Geiieral,  for  the  plain* 
tiffs,  mentioned  the  extreme  laxity  of  tfao 
pleadings  in  the  court  below,  not  with  a  view 
of  preventing  a  decision  upon  the  merits, 
which  was  very  much  desired  by  th^  govern- 
ment, but  in  the  hope  of  producing  some  re- 
form. He  argued,  (1)  That  the  appointment 
of  the  collector  was  permanent,  neither  limit- 
ed in  point  of  time,  nor  to  the  acts  of  Con- 
gress then  In  force,  but  extending  to  all  lawi 
oa  the  subject  of  ^reet  taxM  and  internal 
TBTenne,  whidi  might  be  passed  during  hit 
eontinuanee  In  office.  The  act  of  the  22d  of 
July,  1813,  ch.  544  (xvi.),  makes  a  permanent 
partition  of  the  whole  territory  of  the  United 
States  into  collection  districts,  preparatory  to 
SCO 


other  distinct  and  separate  laws,  which  ware 
afterwards  to  follow.  It  looks  to  all  future 
laws.  There  being,  then,  no  existing  law  in 
force,  all  the  laws  to  which  the  bond  could 
refer  were  prospective.  The  case  of  The  Peo- 
ple T.  Jansen,*  which  had  been  referred  to  in 
the  court  beh>w,  was  distinguishable,  in  sev- 
eral particulars,  from  the  present.  (2)  Tbo 
instruction  given  to  the  jury,  authcnidng  them 
to  impute  laches  to  the  government,  was  er- 
roneous. Even  in  the  case  of  private  indi- 
viduals, mere  delay  in  proceeding  against  the 
principal  debtor  will  not  discharge  a  surety.' 
(3)  The  charge  of  the  judge  below  was  also 
erroneous,  in  authorisiiw  we  jury  to  Apply 
the  payments  made  by  the  collector  to 
'the  balances  due,  under  the  acts  in  [*724 
forcia  when  the  bond  was  given.  The  rule  is 
settled,  that  where  debts  are  due  on  two  dif- 
ferent accounts,  the  debtor  may  make  the  ap- 
plication to  either,  at  the  time  of  payment. 
But,  if  he  omit  to  do  it,  the  creditor  has  a 
right  to  determine  to  which  it  shall  be  ap- 
plied.' 

Mr.  Alnander  and  Mr.  Foster,  contra,  eon- 
tended,  (1)  That  the  bond  entered  into  by  the 
defendants  in  error,  was  no  farther  obligatory 
on  them,  than  for  the  faithful  performance 
of  the  official  duties  of  Reed,  during  the  eon- 
tinuanee of  the  appointment  recited  in  the 
condition.  The  first  commission  was  to  con- 
tinue in  force,  1^  its  own  terms,  only  until 
the  end  of  the  next  session  of  the  Senate;  and 
the  new  commission  was  a  revocation  of  it. 
Being  with  the  advice  and  consent  of  the  Sen- 
ate, it  is  b^  a  different  authority,  and  the 
President  might  have  nominated  a  different 
person.  By  carrying  forward  the  balance  due 
by  Reed,  under  the  first  oommiasion,  to  his 
account,  as  eolleetor  under  the  second  commis- 
sion, it  was  shown  that  his  personal  respon- 
sibility was  looked  to,  and  that  no  resort  was 
intended  to  be  had  against  the  sureties.  It 
has  been  held,  that  a  guarantee  of  a  partner- 
ship debt  is  not  liable,  where  the  partnership 
debt  is  discharged,  by  carrying  the  propor- 
tions of  each  partner  to  his  separate  account, 
without  notice  to  the  'guarantee.*  ['725 
This  must  be  upon  the  principle  that  the 

Slaintiff  had  shown,  by  his  own  act,  that  he 
id  not  intend  to  resort  to  the  surety,  and 
that  he  looked  to  the  debtors  in  a  different  ca- 
pacity from  that  in  which  the  guaranty  was 

fiven.  In  Lord  Arlington  v.  Merrick,'  the  ac- 
ion  was  debt  on  bond,  dated  the  1st  of  May 
(18  Car.  n.),  conditioned  that,  whereas,  on 
the  80th  of  April,  1667,  the  plaintiff  had  de- 
puted T.  Jenkins  to  execute  said  office,  from 
the  24th  of  June  next  for  six  months  follow- 
ing, if  said  T.  J.  shall,  etc.,  for  and  during  all 
the  time  he  shall  continue  deputy-postmaster, 
well,  truly  and  faithfully  do,  execute  and  per- 
form all  the  duties,  etc.  The  defendant  plead- 
ed performance  generally;  and  a  breach  was 


1, — 9  Johns.  Rep.  332,  840. 

3.  — ^The  Trent  Navigation  Company  r.  Harley,  10 
East  Rep.  84;  Nares  v.  Bowles.  l4  Bast  Rep.  510. 

S. — Peters  v.  Anderaon,  1  Harsh.  Rep.  28S ;  New- 
march  V.  Clay,  13  East  Rep:  239. 

4.  — Cremer  v.  HIgglDSon,  1  Mason's  R^. ;  see. 
also,  3  Wheat  Rep.  148,  note  1,  and  the  casea 
there  collected :  Commonwealth  v.  Fairfax,  4  Hen. 
ft  Munf.  206,  recognized  by  the  court  to  be  law; 
AndersoD  v.  LoDgden,  1  WheaL  Bep.  91. 

6^  Saund.  411. 
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«Micii«d  on  tbe  la«t  day  of  September,  22d 
of  the  King;  and  defendant  demurred.  The 
eourt  held,  that  the  eonditioo  should  refer  to 
the  recital  aalj,  hj  whidi  the  defendant  was 
bond  only  for  six  month*,  and  not  longer.* 
TUa  had  been  oonaidered  as  a  leading  caie 
ever  ainoe;  and  other  analogous  cases  might 
T9«*]  be  dted.*  (2)  The  subseauent  'acts  of 
CongresB  on  the  same  matter  had  so  varied 
and  enlarged  the  duties  of  the  collector,  as 
a^ted  by  the  statutes  in  force  at  the  time 
the  bcmd  was  given,  that  the  sureties  were  not 
Bafale  for  moneys  reeeiTCd  under  those  acts, 
even  admitting  that  they  wwe  liable  beyond 
tbe  continuance  of  the  first  commission.  Th» 
learned  eounsel  entered  into  a  critical  exam- 
ination of  tbe  acts,  to  show  that  the  duties 
of  the  officer  were  thus  varied  and  enlarged, 
and  cited  tbe  authorities  in  the  margin  to  sup- 
port the  legal  prindple  that  such  alteration  in 
his  official  duties  would  discharge  the  sureties 
from  farther  liability.*  (3)  That  laches 
might  be  imputed  to  the  government,  through 
Um  negligence  of  their  omcers.*  In  the  case 
(rf  mere  private  individuals,  the  surety,  or 
goarantee,  may  pay  the  debt,  and  proceed  in 
chancery  to  compel  the  creditor  to  enforce  his 
demand  against  the  principal,  which  he  could 
not  do  in  the  case  of  the  government;  and 
that  was  a  sufficient  reason  to  justify  the 
eourt  below  in  leaving  it  to  the  jury  to  say, 
whether  iha  n^leet  of  the  officers  of  the  treas- 
nry  was  not  a  waiver  of  tbe  guaranty.*  And 
TS7*]  even  *in  the  case  of  a  private  mdividu* 
al,  gross  laches,  or  fraud,  on  the  part  of  the 
creditor,  will  discharge  the  surety.*  {4)  The 
eourt  below  were  not  Dound  to  direct  the  jury, 
that  the  subsequent  payment*  should  be  ap- 
plied to  discharge  subsequent  balances;  nor 
md  it  appear  by  the  record  that  the  United 
States  attorney  made  snch  an  election.  The 
mle  as  between  a  private  debtor  and  creditor, 
aa  to  the  appropriation  of  payments,  is  not 
applicable  where  the  receiver  is  a  public  of- 
ficer/ Where  the  whole  case  is  complicated 
of  law  and  fact,  the  whole  may  be  left  to 
the  jury,  unless  some  particular  point  is  select- 
ed by  the  ooonsel  for  the  consiaeration  of  the 
jndse.  and  his  opinion  is  asked  upon  that 
point.' 


l^Id.  41S :  Berfft  Wtlllanu*  note.  B. 

S.— Wriffht  V.  Bosselt.  S  WII*.  580;  B.  C.  2  W. 
PI.  R.  034:  African  Companr  v.  Mason,  dted  In 
^■ii!  t.«  T.  Clongh.  Btr,  227;  Barker  v.  Parker,  1 
T  B.  287  ;  Barclay  v.  Lacas.  1  T.  H.  291,  note  a; 
Metcalf  V.  Bruin,  12  EnRt  Rep.  400;  The  Wartlpna 
of  St.  SSTlor  T.  Bostwlck.  5  Bos.  &  Pull.  175; 
Commonwealth  V.  Bajnton.  4  Dall.  282;  Armstrong 
T.  Tbe  United  SutHi,  1  Peters'  Rep.^  C.  C.  46: 
Uveroool  Waterworfes  OomBMljr  AtUnson.  6 
East  Rep.  507. 

.t. — Barttett  v.  The  Attorney-General  Parker, 
277;  Comvn.  Dlir.  tit.  Chancery.  2;  Stratton  v. 
Baatsll.  2  T.  R.  366;  Lodlow  v.  Etlmond,  2  Calnea' 
Css.  tn  Err. :  8  Wheat.  Rep.  1S5,  note  1.  and  cases 
there  cited ;  1  Boa.  &  Pnll.  419 ;  King  t.  Baldwin, 
S  Johnn.  Ch.  Rep.  SS4 :  16  Tea.  20. 

4.  — The  People  v.  Jensen,  T  Johns.  Sep.  882; 
Bnnt  V.  U.  a  1  Gall.  S4. 

5.  — Kins  V.  Baldwin,  2  Johns.  Ch.  Rep.  Bd; 
Wrlpht  Bnasell,  2  W.  B1.  984;  B  VIo.  108,  pi. 
14:  Psloe  V.  Packard.  18  Johns.  Rep.  174. 

e. — Philips  V.  AstllnK.  2  Taunt  206 :  Warrlntt- 
toa  V.  Forbes,  8  East  Rep.  24B ;  Duval  v.  Traak. 
IS  Ifttf,  Rep.  154:  Hunt  ▼.  TTnlted  States,  1  Gall. 
'  84 :  3  Wheat.  Rep.  1S4,  ISS,  note  1.  and  cases 
there  collected. 
T.— Cnlted  States  v.  Janoaiy.  T  Craneh,  B76. 
&— BoorsiaB  t.  Smith,  2  Bug.  ft  Bawl.  404. 
«  £b  ed. 


The  Attorney-General,  In  reply,  Insisted  that 
there  was  no  limitation  to  iaa  obligation  of  a 
surety,  unless  expressed  on  the  face  of  the 
bond,  or  implied  in  law.  In  Lord  Arlington  v. 
Merrick,*  the  condition  of  the  bond  was.  ex- 
pressly limited  to  six  months.  So  all  the 
other  cases  cited  would  be  found  to  have 
some  distinguishing  feature;  such  as  tluit  the 
condition  was  to  be  faithful  to  the  plaintiff, 
and  the  breach  assigned  was,  that  the  defend- 
ant had  failed  to  pay  the  plaintiff  and  his 
partner,  *whom  he  had  subsequently  [*728 
taken  into  the  firm.  There  it  was  held,  that 
the  surety  was  not  liable  for  subsequent  de- 
faults.**  In  the  case  of  The  People  v.  Jan- 
sen,"  the  statute  of  New  York  made  it  the 
express  duty  of  the  public  ofllcers  to  prosecute 
diligently,  and  with  effect,  the  suits  which  had 
been  commenced  against  the  principal;  and 
their  neglect  to  perform  this  duty,  actually 
occasioned  the  loss  for  which  the  sureties  wore 
soi^t  to  be  made  responsible.  So,  also,  in 
the  exchequer  ease  of  Bartlett  t.  The  Attor- 
ney General,"  a  new  duty  was  laid  upon  coals, 
by  a  statute  passed  subsequent  to  the  giving 
of  the  bond  by  the  collector,  under  which 
statute  a  new  deputation  was  given,  and  new 
security  taken;  it  was,  therefore,  very  prop- 
erly held,  that  the  sureties  on  the  first  bond 
were  not  liable  for  the  moneys  received  on  ac- 
count of  this  duty.  But,  in  the  {nesent  ease, 
the  bond  is  to  eontinne  during  hts  eontinnanee 
in  office,  and  Is  to  secure  all  duties  collected 
during  that  term.  If  it  were  an  annual  office, 
it  might  have  been  different." '  As  to  the  two 
commissions,  the  practice  of  the  government 
has  been  to  consider  them  as  one  continuing 
commtBsion.  A  different  construction  would 
render  the  bond  practically  ineffectual.  Tbe 
objeetim  which  seeks  to  impute  laches  to  the 
government,  on  aerount  of  the  mere  omission 
of  its  officers  to  proceed  against  the 
'principal,  on  every  periodical  omission  [*729 
to  accotmt,  is  entirely  novel,  and,  if  it  were 
to  prevail,  would  be  equally  fatal  to  the  most 
important  interests  of  the  public,  and  injurious 
to  the  sureties  themselves,  as  it  may  often 
happen  that  the  balance  consists  of  outstand- 
ing duty  bonds,  which  may  soon  afterwards  be 
coTleeted,  and  liquidate  the  balance.  Tbe  law 
does  not  create  any  obligation  to  sue,  which 
does  not  exist  in  uie  ease  of  »  private  gnar- 
anty. 

Mr.  Justice  Story  delivered  the  opinion  of 
the  court: 

In  this  case,  the  court  cannot  but  lament  the 
extreme  irregularity  and  laxity  of  the  plead- 
ings, if,  indeed,  the  Informal  nnnutes  upon  the 
record  be  entitled,  in  any  measure,  to  the  ap- 
pellation of  pleadings.  Some  apology  Is,  in- 
deed, to  be  found  in  the  asserted  inaccurate 
local  practice  in  the  state  courts;  but  it  is  im- 
possible, without  breaking  down  the  best  set- 
tled principles  of  law,  not  to  perceive  that  the 
very  errors  in  the  pleadings  are,  of  themselves, 
suffinent  to  justify  a  reversal  of  the  judgment, 
and  an  award  of  a  repleader.   The  agreement 


9.  — 3  Savnd.  411. 

10.  — 8  WllB.  680. 

11.  ^  Johns.  Rep.  882,  840. 

12. — Psrker,  2T7. 

18.— Cnrllng  T.  Cbalklen.  8  MauL  ft  Selw.  B02, 
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•of  the  partlei,  filed  in  the  case,  may,  indeed, 
help  the  formal  defects,  but  cannot  be  admitted 
"to  dispense  with  the  substance  of  aj^propriate 
pleas;  for,  otherwise,  it  would  be  difficult  to 
ascertain  what  was  tried,  or  to  be  tried;  and 
we  might  as  well  dispense  with  the  declaration 
itself  as  with  the  suoBequcnt  pleadings.  It  is 
to  be  hoped  that,  in  future,  a  more  correct 
730*]  'practice  will  find  ita  way  into  the  Dis- 
-trict  Court. 

Three  errors  h''ve  been  Insisted  upon  by  the 
-government,  ae  contained  in  the  charge  of  the 
■court  below.  The  first  is,  that  the  judge 
limited  the  responsibility  of  the  sureties  upon 
the  collector's  bond,  to  the  duties  and  obliga- 
-tions  imposed  by  the  acts  of  Congress,  antece- 
■dently  passed,  thus  excluding  the  liability  cre- 
■ated  by  the  subsequent  statutes.  The  second 
is,  the  direction  of  the  judse,  that  the  jury 
-were  at  liberty  to  impute  laches  to  the  gorern- 
ment,  from  the  delay  to  call  the  collector  to 
Account,  at  the  periods  prescribed  by  law,  and 
the  consequent  injury  to  the  sureties.  The 
third  is,  the  direction  that  the  payments  made 
1}y  the  collector  might,  under  the  circum- 
stances, be  applied  to  the  discharge  of  the  bal- 
ance due  from  collections  made  under  the  acts 
-which  were  in  force  when  the  bond  was  given. 

As  to  the  first  point.  The  collector  was  ap- 
pointed, under  the  act  of  the  22d  of  July,  1813, 
«h.  16,  for  the  assessment  and  collection  of 
■direct  taxes  and  internal  duties.  In  the  2d 
section  it  provides,  "that  one  collector,  etc., 
fihall  be  appointed  for  each  of  the  said  collec- 
tion districts,  etc.;  and  if  the  appointment  of 
the  said  collectors,  or  any  of  them,  ^hall  not  be 
made  during  the  present  session,  the  President 
'Of  the  United  States  lAall  be,  and  is  hereby 
empowered  to  make  such  appointment,  during 
the  rec^B  of  the  Senate,  by  granting  commis- 
sions, which  shall  expire  at  the  end  of  their 
next  session."  The  ISth  section  of  the  same 
act  further  provides,  "that  each  collector 
731"]  "etc.,  shall  ^ve  bond,  with  one  or  more 
good  and  sufRcient  sureties,  etc.,  in  at  least 
double  the  amount  of  the  taxes  assessed  in  the 
collection  district  for  which  he  may  he  ap- 
pointed, which  bond  shall  he  payable  to  the 
United  States,  with  condition  for  the  true  and 
faithful  discharge  of  the  duties  of  his  office, 
according  to  law,  and  particularly  for  the  due 
collection  and  payment  of  all  moneys  assessed 
upon  such  district."  The  condition  of  this 
bond  principally  refers,  as  will  appear  on  an 
inspection  of  the  act,  to  assessments  of  direct 
taxes.  But  the  sulmequent  acts  (act  of  the 
24th  of  July,  1813,  eh.  21,  s.  14.  and  ch.  24,  s.  6, 
and  ch.  25,  s.  3  and  s.  10,  and  the  act  of  the 
3d  of  August,  1813.  ch.  38,  s.  2  and  s.  5,  and 
ch.  51,  s.  13),  laying  internal  duties,  contain 

ftrovisions  enlarging  the  authority  of  the  col- 
ector;  and  the  act  of  2d  of  Aucust,  1813,  ch. 
55,  expressly  extends  the  liability  under  the 
bond,  to  the  due  collection  and  payment  of  all 
moneys  accruing  from  the  duties  laid  by  these 
acts.  So  that  there  is  no  doubt  that,  as  to 
bonds  subsequently  given,  the  language  of  the 
condition  is  to  receive  an  interpretation  which 
shall  secure  the  fidelity  of  the  collector  under 
all  these  acts.  The  collector,  whose  bond  is 
in  question,  was  appointed  by  the  President,  on 
the  11th  of  November,  1813.  and,  by  the  terms 
of  his  commission,  he  was  to  hold  his  office 

aoa 


during  the  pleasure  of  the  President,  "and  until 
the  end  of  tne  next  session  of  the  Senate  of  tho 
United  States,  and  no  longer."   The  bond  in 

Suestion  was  given  by  the  collector,  and  by  the 
efendants,  as  his  sureties,  on  the  4th  of 
"December,  of  the  same  year;  and  it  ["733 
follows,  in  its  terms,  the  requirements  of  the 
act  of  Congress.  On  the  24th  of  January,  1814, 
the  President,  with  the  advice  and  consent  of 
the  Senate,  re-appointed  the  party  collector* 
etc.;  and  by  his  new  commission,  he  was  to 
hold  his  office  "during  the  pleasure  of  the  Pres- 
ident of  the  United  States  for  the  time  being." 
No  new  bond  w^s  taken  under  this  commis- 
sion. Under  these  circumstances,  the  district 
judge  held,  that  the  liability  of'Uie  sureties 
was  strictly  confined  to  the  duties  and  obliga- 
tions created  by  the  acts  passed  antecedent  to 
the  date  of  the  bond.  And  we  are  of  opinion 
that  this  is  the  true  construction  of  the  con- 
dition of  the  bond.  There  is  nothing  in  tlus 
oririnal  act,  under  which  the  appointment  was 
maide,  which  contemplates  a  permanent  and 
continuing  liability  for  all  duties  under  all 
lawe  which  might  be  subsequently  passed.  la 
its  terms,  the  condition,  as  expounded  by  the 
other  parts  of  the  act,  had  a  principal  refer- 
ence to  the  assessments  of  direct  taxes;  and  it 
is  extended  farther  in  its  operation*  only  by 
the  express  and  positive  directions  of  the  act 
of  2d  of  August,  1813,  ch.  55,  a.  1.  To  this  ex- 
tent, therefore,  it  may  well  be  of  force;  but  to 
go  beyond  it,  would  be  to  exceed  the  legislative 
declaration,  and  create  a  general,  where  the 
act  had  fixed  a  limited,  responsibility.  If  the 
argument  on  behalf  of  the  government  were 
correct,  the  provision,  so  solicitously  placed  in 
this  last  act,  was  wholly  unnecessary;  for  the 
liability  would  expand  with  the  new  duties  im- 
posed by  every  successive  act  of  the  legislature. 
But  the  act  itself  "furnishes  no  ground  [*TSS 
for  such  an  exposition;  and  we  do  not  fee!  our- 
selves at  liberty  to  give  to  contracts  of  this 
sort  further  efBcacy  than  the  laws  and  the 
parties  must  have  had  in  their  contemplation. 

This  point,  however,  becomes  of  compara- 
tively small  importanoe  in  the  cause,  if  anoth- 
er, which  has  been  argued  in  this  connection, 
cannot  be  maintained.  We  allude  to  the  ques- 
tion as  to  the  duration  and  force  of  the  orig- 
inal commission  of  the  collector.  Strictly 
speaking,  this  question  does  not  arise  upon  the 
present  record.  -  For,  although  the  court  be- 
low decided,  that,  in  point  of  law,  both  com- 
missions constituted  but  one  continuing  ap- 
pointment, the  second  commission  operating 
only  as  a  confirmation  of  the  first,  yet,  as  the 
verdict  was  found  for  the  defendants  on  anoth- 
er ground,  and  no  exception  was  taken  by 
them,  it  is  not  matter  of  error  which  can  be 
assigned  upon  the  present  occasion.  But,  as  it 
is  manifest  that  the  same  question  must  arise 
upon  any  subsequent  trial,  if  there  should  be  a 
reversal  of  the  judgment,  and  will  form  a  most 
important,  and,  perhaps,  decisive  ground  of  ar- 
gument; and  as  all  the  parties  are  desirous  of 
our  opinion  on  this  point,  and  it  has  been  fully 
argued  from  its  bearing  on  the  other  points  in 
the  cause,  and  might  have  been  material,  if  our 
decision  on  the  first  point  had  been  different, 
we  have  no  hesitation  in  declaring  our  opinion, 
that  the  decision  of  the  courfi  below  was  found- 
ed in  mistake. 

trbeat.  9. 
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The  met,  under  which  this  appointment  was 
made,  authoiizei  the  President,  in  the  recess 
7S4*]  of  the  Senate,  *to  make  appoioimentB, 
by  granting  commissions,  which  sli&U  expire  at 
the  end  of  their  next  session.  The  first  com- 
mission is,  as  has  been  already  stated,  in  con- 
fonnity  to  this  provision  of  the  act,  and  is,  by 
express  terms,  limited  to  continue  to  the  "end 
«f  the  next  session  of  the  Senate,  and  no 
knger."  It  follows,  therefore,  both  by  the  en- 
«etiiient  of  law  and  the  fonn  of  the  grant,  that 
the  first  commission  must  have  expired  of 
itself  at  that  period;  and,  as  the  next  session 
of  the  Senate  ended  in  April,  1814,  that  is  the 
otmost  extent  to  which  it  could  reach.  The 
bond  in  question  was  ^ven  with  express  ref- 
erence to  this  commission;  and  it^  obligatory 
force  was,  consequently,  confined  to  acts  done 
while  that  commission  had  a  legal  contifitunce, 
and  could  not  go  beyond  it.  And  here  would 
have  been  the  natural  termination  of  the  lia- 
Ulity.  But,  in  the  meantime,  a  new  eppoint- 
aient  was  made  by  the  President,  with  the  ad- 
rice  and  consent  of  the  Senate;  and  as  soon 
as  that  was  accepted  by  the  collector,  it  was 
«  Tirtual  superseding  and  surrender  of  the 
former  commission.  The  two  commissions  can- 
not be  considered  as  one  continuing  appoint- 
ment, without  manifest  repugnancy.  The  com- 
missions are  not  cmly  different  in  date,  and 
giren  under  different  authorities  and  sureties, 
but  they  are  of  different  natures.  The  first  is 
limited  in  its  duration  to  a  specified  period; 
the  second  is  unlimited  in  duration,  and  dur- 
ing the  pleasure  of  the  President.  If  the  lat- 
ter operated  merely  as  a  confirmation  of  the 
former,  then  it  confirmed  its  existence  only 
during  the  original  period  fixed  by  law.  But 
7S5*]  *8uch  an  effect  is  not  pretended,  and 
would  be  irreconcilable  with  the  terms  and  in- 
tent of  the  commission.  It  has  "been  su^ested, 
that  the  practice  of  the  government  has  been  to 
consider  such  commissions  as  one  continuing 
commission.  But  whatever  weight  the  practice 
of  the  government  may  be  entitled  to,  in  cases  of 
doubtful  construction,  it  can  have  no  influence 
to  change  the  clear  language  of  the  law.  In 
•h<Ht,  if  the  nomination  to,  and  approval  by 
the  Senate,  was  a  mere  confirmation,  and  not 
equivalent  to  a  new  appointment,  there  was 
no  necessity  for  the  second  commission;  and 
yet,  the  argument  supposes,  that  it  could  not 
be  dispensed  with;  for  if  no  commission  had 
been  issued,  the  first,  by  its  own  limitation, 
would  have  expired. 

Then,  as  to  the  point  of  laches,  we  are  of 
•opinion  that  the  charge  of  tbe  court  below, 
which  supposes  that  laches  will  dischai^  the 
bond,  cannot  be  maintained  as  law.  The  gen- 
eral principle  is,  that  laches  is  not  imputable 
to  the  government;  and  this  maxim  is  founded, 
not  in  the  notion  of  extraordinary  prerogative, 
Irat  upon  a  great  public  policy.  The  govern- 
ment can  transact  its  business  only  through  its 
agents;  and  its  fiscal  operations  are  so  various, 
and  its  agencies  so  numerous  and  scattered, 
that  the  utmost  vigilance  would  not  save  the 
pnblie  from  the  most  serious  losses,  if  the 
doctrine  of  laches  can  be  applied  to  its  transac- 
tions. It  would,  in  effect,  work  a  repeal  of  all 
its  securities.  On  the  other  hand,  the  mis- 
tfaiefs  to  the  agents  and  their  sureties  would  be 
wareely  less  tolerable.  For  if,  where  the  laws, 
•  Ii.ed. 


OB  in  the  'present  instance,  requires  [*7S6 
quarterly  accounts  and  settlements,  a  mere 
omission  to  account  is  to  be  deemed  a  breach 
of  the  bond,  for  which  a  suit  must  be  im- 
mediately brought,  upon  the  peril  of  loss  from 
imputed  laches;  the  cotlectors  and  their 
sureties  would  be  oppressed  with  the  most  ex- 
pensive and  vexatiotu  litigation;  and  their 
whole  real  estate,  which  hy  law  is  subjected  to 
a  lien,  upon  the  commencement  of  a  suit,  would 
be  perpetually  embarrassed  in  its  transfers. 
This  consideration  of  public  or  private  incon- 
venience is  not  to  overrule  the  settled  princi- 
ples of  law,  but  it  is  certainly  entitled  to  a 
great  weight,  where  a  new  doctrine  is  to  be 
promulgated.  It  is  admitted,  that  mere  laches, 
unaccompanied  with  fraud,  forms  qu  discharge 
of  a  contract  of  this  nature,  between  private 
individuals.  Such  is  the  clear  result  of  the 
authorities.  Why,  then,  should  a  more  ri^ 
principle  be  applied  to  the  government  T  a  prin- 
ciple which  is  at  war  with  the  general  indul- 
gence allowed  to  its  rights,  which  are  ordina- 
rily protected  from  the  bars  arising  from 
length  of  time  and  negligence?  It  is  said  that 
the  taws  require  that  settlements  should  be 
made  at  short  and  stated  periods;  and  that  the 
sureties  have  a  right  to  took  to  this  as  their 
security.  But  these  provisions  of  the  law  are 
created  by  the  government  for  its  own  se- 
curity and  protection,  and  to  regulate  the 
conduct  of  its  own  officers.  They  are  merely 
directory  to  such  officers,  and  constitute  no 
part  of  the  contract  with  the  surety.  The 
surety  may  place  confidence  in  the  agents  of 
the  government,  and  rely  on  their  fidelity  in 
office;  but  he  has  of  this  the  same  means 
*of  judgment  as  the  government  itself;  [*737 
and  the  latter  does  not  undertake  to  guaranty 
such  fidelity.  No  case  has  been  cited  at  the 
bar,  in  support  of  the  doctrine,  except  that  of 
The  People  v.  Jansen,  in  7  Johns.  Rep.  332. 
In  respect  to  that  case,  it  may  be  observed  that 
it  is  distinguishable  from  the  present  in  some 
of  its  leading  circumstances.  But  if  it  were 
not,  we  are  not  prepared  to  yield  to  its  au- 
thority. It  is  encountered  by  other  au- 
thorities, which  have  been  cited  at  the  bar; 
and  the  total  silence  in  the  English  books,  in 
a  case  of  so  frequent  occurrence,  affords  strong 
reason  to  believe  that  it  never  has  been  sup- 
posed that  laches  would  be  fatal  in  the  case 
of  the  government,  where  it  would  not  affect 
private  persons.  Without  going  more  at  large 
mto  this  question,  we  are  of  opinion  that  the 
mere  laches  of  the  public  officers  constitutes  no 
ground  of  discharge  in  the  present  case. 

The  last  ground  respects  the  manner  in 
which  the  court  below  laid  down  the  law  re- 
specting the  appropriation  of  payments.  In 
our  opinion,  there  is  no  error  in  the  charge  on 
this  point.  The  general  doctrine  is,  that  tbe 
debtor  has  a  right,  if  he  pleases,  to  make  the 
appropriation  of  payments;  if  he  omits  it,  the 
creditor  may  make  it;  if  both  omit  it,  the 
law  will  apply  the  payments,  according  to  its 
own  notions  of  justice.  It  is  certainly  too  late 
for  either  party  to  claim  a  right  to  make  an 
appropriation,  after  the  controversy  has  arisen, 
and  a  fortiori  at  the  time  of  the  trial.  In  cases 
like  the  present,  of  lon^  and  running  accounts, 
where  debits  and  credits  are  perpetually  oc- 
curing,  *and  no  balances  are  otherwise  [*73S 
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adjusted  than  for  the  mere  purpose  of  making 
rests,  ve  are  of  opinion  that  payments  ought 
to  be  applied  to  extinguish  the  debts  according 
to  the  prkwity  of  time;  so  tiiat  the  credits  are 
to  be  deemed. payments  pro  tuto  of  the  debts 
antecedently  due. 

Upon  the  whole,  it  is  the  opinion  of  the 
court,  that  for  the  error  of  the  District  Court, 
on  the  question  of  laches,  the  judgment  ought 
to  be  reversed,  and  a  venire  facias  de  novo 
awarded,  with  directions,  also,  to  allow  the 
parties  liberty  to  amend  their  pleadings. 


[Oonstltiitional  Lav.  CSuineery.J 
08B0BN  et  aL,  Appellants, 

THE  PRESIDENT,  Directors  and  Company  of 
the  Bank  of  the  United  States,  Respondents. 


4 


The  act  of  Incorporation  of  the  Bank  of  the 
United  Btates  gives  the  circuit  courts  of  the  United 
states  Jurisdiction  suits  by  and  against  the 
bank. 

This  provision  In  the  charter  Is  warranted  by  the 
8d  article  of  tlte  constitution,  which  declares,  that 
"the  judicial  power  shall  extend  to  all  cases,  in 
law  and_eqnlfr.  arlslne  under  this  constitution, 
the  laws  u^he  United  iStsties,  and  treaties  made, 
or  which  shall  be  made,  under  their  authority." 

It  Is  unnecessary  for  an  attorney  or  solicitor, 
who  prosecutes  a  suit  for  the  Bank  of  the  United 
Stato,  or  other  corporation,  to  produce  a  warrant 
of  attorney  under  the  corporate  seal. 

Whatever  authority  may  be  necessary  for  an 
attorney  or  solicitor  to  appear  for  a  natural  or 
artificial  person.  It  .Is  not  a  sround  of  reversal 
T89*]  *for  error,  in  an  appellate  court,  that  such 
authority  does  not  appear  on  the  face  of  the 
record.  It  Is  a  formiil  detect.  *which  Is  cured  by 
the  statute  of  feofalts,  and  the  S2d  section  of  the 
Judiciary  act  of  1789,  ch.  20. 

In  general,  the  answer  of  one  defendant  In  equity 
cannot  he  read  .In  evidence  against  another.  But 
where  one  defendant  succeeds  to  another,  so  that 
the  rlgAt  of  the  one  devolves  on  tbe  othelr.  and 
tbe^  become  privies  > in  estate, -the  rule  does  not 

''^^'ere  the  defendant  Is  restrained  by  an  Injone- 
tltm,  from  using  money  In  his  poBsesslon.  interest 
will  not  be  decreed  against  him.. 

An  Injunction  will  be  granted  to  prevent  the 
frsnchlse  of  a  corporation  from  being  destroyed, 
as  well  as  to  restram  a  party  from  violating  It,  by 
attempting  to  participate  In  Its  exclusive  privileges. 

In  general,  au  Injunction  will  not  be  allowed,  nor 
a  decree  rendered,  against  an  agent,  where  the 

f rlnclpal  is  not  made  a  party  to  the  suit;  But  If 
he  principal  be  not  himself  subject  to  tbe  jurisdic- 
tion of  the  court  (as  In  the  case  of  a  sovereign 
state),  the  rule  may  be  dispensed  with. 

A  court  of  equity  will  interpose  by  Injunction  to 

Prevent  the  transfer  of  a  specific  thing,  which,  If 
ransferred,  will  be  irretrievably  lost  to  the  owner, 
ich  as  negotiable  securities  and  stocks. 
Tbe  circuit  courts  of  tbe  United  States  have 
Jurisdiction  of  a  bill  brought  by  the  Bank  of  the 
United  States,  for  the  purpose  of  protecting  the 
bank  in  the  exercise  of  Its  franchises,  which  are 
threatened  to  be  invaded,  under  the  unconstitution- 
al uws  of  a  state ;  and,  as  the  stats  itself  cannot, 


NoTB. — As  to  power  of  tbe  United  States  to 
create  a  bank,  see  4  L.  ed.  U.  S.  679. 

As  to  when  the  answer  of  a  defendant  in  equltr 
is  evidence  for  or  against  himself  or  a  co-defend- 
ant. Bee  notes  to  4  L.  ed.  U.  S.  266 ;  5  L.  ed.  U.  S. 
30S. 

State  taxation  of  national  banks,  sea  note  to  46 

L.B.A.  737. 
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according  to  the  11th  amendment  of  the  eoustlto- 
tlojf,  be  made  a  party  defendant  to  the  suit,  ft 
may  be  maintained  against  the  officers  and  agenta 
of  the  state,  who  are  Intrusted  with  the  execution 
Of  sucb  laws. 

A  state  cannot  tax  the  Bank  of  the  United 
utates ;  and  any  attempt,  on  the  part  of  its  agents 
and  officers,  to  enforce  the  collection  of  such  tax 
against  the  property  of  the  bank,  may  be  re> 
strained  by  Injunction  from  the  Clreolt  Court 

j^FPEAL  from  the  Circoit  Conrt  of  Ohio, 

The  bill  filed  in  this  cause,  was  exhibited  in 
the  .court  below,  at  September  term,  1819,  in 
the  name  of  the  respondents,  and  signed  by 
solicitors  of  the  court,  praying  an  injunction 
to  restrain  Ralph  Osbom,  auditor  of  the  state 
of  Ohio,  *from  proceeding  against  the  [*740 
complainantB,  under  an  act  of  the  legislature 
of  that  state,  passed  February  the  8th,  1819, 
entitled,  "An  act  to  levy  and  collect  a  tax 
from  all  banks,  and  individuals,  and  companies, 
and  associations  of  individuals,  that  may 
transact  banking  business  in  this  state,  with- 
out being  allowed  to  do  so  by  the  laws  there- 
of." This  act,  after  reciting  that  the  Bank  of 
the  United  States  pursued  its  operations  con- 
trary to  a  law  of  the  state,  enacted,  that  if, 
after  the  1st  day  of  the  following  September, 
the  said  bank,  or  any  other,  should  continue  to 
transact  business  in  the  state,  it  should  be 
liable  to  an  annual  tax  of  $50,000  on  each 
office  of  discount  and  deposit.  And  that  on 
the  15th  day  of  September,  the  auditor  should 
charge  such  tax  to  the  bank,  and  should  make 
out  his  warrant,  under  his  seal  of  office,  direct- 
ed to  any  person,  commanding  him  to  collect 
the  said  tax,  who  should  enter  the  banking- 
house,  and  demand  the  same,  and  if  payment 
should  not  be  made,  should  levy  the  amount  on 
the  money  or  other  goods  of  the  bank,  the 
money  to  be  retained,  and  the  goods  to  be 
sold,  as  if  taken  on  a  fi.  fa.  If  no  effects  should 
be  found  in  the  banking  room,  the  person  hav- 
ing the  warrant  was  authorized  to  go  into 
every  room,  vault,  eto.,  and  to  open  every  eheat, 
etc.,  in  search  «f  what  might  satisfy  his 
warrant. 

The  bill,  after  reciting  this  act,  stated  that 
Ralph  Osborn  is  the  auditor,  and  gives  out, 
etc.,  that  he  will  execute  the  said  act.  It  was 
exhibited  in  open  court,  on  tlie  14th  of  Sep- 
tember, and,  notice  of  the  application  having 
been  given  to  the  defendant.  'Osborn,  ["741 
on  order  was  made,  awarding  the  injunction  on 
the  execution  of  bonds  and  security  in  the  sum 
of  $100,000;  after  which,  a  subp<ena  was  is- 
sued, on  which  the  order  that  had  been  made 
for  the  injunction  was  indorsed  by  the  so- 
licitors for  the  plaintiffs;  and  a  memorandum, 
that  bond  with  security  had  been  given  by  the 
plaintiffs,  was  indorsed  by  the  clerk;  and  a 
power  to  James  Jld^Dowell  to  serve  the  same, 
was  indorsed  by  the  marshal.  It  appeared, 
from  the  affidavit  of  M'Dowell,  that  both  the 
subpoma  and  indorsement  were  aerred  on  B. 
Osborn,  early  in  the  morning  of  the  16th.  On 
the  I8th  of  the  same  month  of  September,  a 
writ  of  injunction  was  issued  on  the  same  bill, 
which  was  served  on  R.  Osborn  and  on  John  L. 
Harper.  The  affidavit  of  M'Dowell  stated  that 
he  served  the  writ  on  Harper,  while  on  his  way 
to  Columbus  with  the  money  and  funds  on 
which  the  same  was  to  operate,  as  he  under- 
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stood;  mnd  tb&t  tlie  writ  WM  serr«d  on  Oa- 
born  before  Harper  reached  Columbus. 

In  September,  1820,  leave  was  given  to  file  a 
•npplemental  and  amended  bill,  and  to  make 
new  parties. 

Tb»  amended  bill  charges,  ^at  aubeeqiient  to 
the  serviee  of  the  aubpcena  and  injunction,  to 
wit.  on  tbe  17th  of  September.  1819»  J.  L. 
Harper,  vho  was  employed  by  Osbom  to  col- 
lect the  tax,  and  well  knew  that  an  injunction 
bad  been  allowed,  proceeded  by  violence  to  the 
oflBee  of  the  bank  at  Chilicothe,  and  took 
therefrom  $100,000,  in  specie  and  bank  notes, 
belongiiu  to,  or  in  deposit  with,  the  plaintiffs. 
741*1  'Hiat  this  money  *waa  delivered  to  H. 
U.  Curry,  who  was  then  treasurer  of  the  state, 
or  to  the  defendant.  Osbom.  both  of  whom  had 
notice  of  the  illegal  setzure,  and  paid  no  em- 
sideration  for  the  amount,  but  received  it  to 
keep  it  on  safe  deposit.  That  Curry  did  keep 
the  same  until  he  delivered  it  over  to  one  S. 
Sullivan,  his  auocessor  as  treasurer.  That 
neither  Curry  nor  Sullivan  held  the  said  money 
in  their  character  as  treasurer,  but  aa  iw- 
▼idnala.  The  bill  prays,  that  the  said  H.  M. 
Curry,  late  treasurer,  S.  Sullivan,  tbe  present 
treasorer,  and  R.  Osb(H-n,  in  their  official  and 
private  characters,  and  the  said  J.  L.  Harper, 
may  be  made  defendants ;  that  they  may  make 
discovery,  and  may  be  enjoined  from  using  or 
paying  away  the  coin  or  notes  taken  from  the 
bank,  may  be  decreed  to  restore  the  same,  and 
may  be  ei^oined  faimi  proeeeding  further  under 
the  said  act. 

Tbe  defendant.  Curry,  filed  his  answer,  ad- 
mitting that  the  defendant.  Harper,  delivered 
to  him,  about  the  20th  of  September,  1819,  the 
sum  of  $98,000,  which,  he  was  informed  and  be- 
lieved, was  a  tax  levied  of  the  branch  bank  of 
the  United  States.  He  passed  this  sum  to  the 
credit  of  the  state,  as  revenue;  but,  in  fact, 
kept  it  separate  from  otlwr  moneys,  until 
January  or  February,  1820,  when  tbe  moneys 
in  the  treasury  were  seised  upon  by  a  com- 
mittee of  the  Hoose  of  Representatives;  soon 
after  which  he  resigned  his  office,  and  the 
moneys  and  bank  notes,  in  the  bill  mentioned, 
still  separate  from  other  moneys  in  the  treas- 
ury, came  to  the  bands  of  S.  Sullivan,  the 
74S*]  ^present  treasurer,  who  gave  a  receipt 
for  the  same. 

The  defendant,  Sullivan,  falling  to  answer, 
an  attachment  for  contempt  was  issued,  on. 
which  he  was  taken  into  custody.  He  then 
filed  his  answer,  and  was  discharg^. 

This  answer  denies  all  personal  knowledge  of 
the  levying,  collecting,  and  paying  over  the 
money  in  the  bill  mentioned.  It  admits  that 
he  was  appointed  treasurer,  as  successor  to 
Curry,  on  the  17th  of  February,  1820,  and  that 
he  entered  the  treasury  on  tbe  23rd,  and  began 
nn  examination  of  the  funds,  among  which  he 
found  the  sum  of  $98,000,  which  he  understood 
was  the  same  that  is  charged  in  the  bill;  but 
this  was  not  a  fact  within  bis  own  knowledge. 
He  gave  a  receipt  as  treasurer,  and  the  money 
has  remained  in  bis  hands,  as  treasurer,  and 
not  otherwise.  The  sum  of  $98,000  remains 
UDtouehed,  out  of  respect  to  an  injunction  said 
to  have  been  allowed  by  the  Circuit  Court,  on 
a  bill  since  dismissed.  He  admits  Ihe  sum  in 
hia  hands  to  eorrespcmd  with  the  description  in 
tba  bUl,  M  far  as  that  d«aeriptk»  goea,  and 
«  Ik  ed. 


annexes  to  his  answer  a  description  of  tbe 
residue.  He  has  no  private  individual  interest 
in  the  money,  and  holds  it  only  as  state 
treasurer;  admits  notioe,  from  general  report, 
and  from  the  late  treasurer,  that  tbu  said  sum 
of  $98,000  was  levied  as  a  tax  from  the  bank, 
ud  that  the  bank  alleged  it  to  be  illegal  and 
void. 

The  cause  came  on  to  be  heard  upon  these 
answers,  and  upon  the  decrees  nisi.  Ugainst 
Osbom  and  Harper,  and  the  court  pronounced 
a  decree  'directing  them  to  restore  to  [*744 
the  bank  the  sum  of  $100,000,  with  interest  on 
$19,880,  the  amount  of  specie  in  the  hands  of 
SuUhran.  Tbe  cause  was  then  brought,  by  ap* 
peal,  to  ibis  court. 

Mr.  Hammoad,  for  tbe  appellants,  eontended, 
that  tbe  decree  was  enoneous,  for  tbe  follow- 
ing reasons: 

1.  Because  no  authority  is  shown  in  tbe 
records,  from  the  bank,  authoriring  the  insti- 
tution or  prosecution  of  the  suit. 

2.  Because  as  against  the  defendant,  SulU- 
vaa,  tbero  are  neitber  proofs  nor  admissions 
sufficient  to  sustain  the  decree. 

8.  Because,  upon  equitable  primiiples.  tbe 
case  made  in  the  bill  does  not  warrant  a  decree 
against  either  Osbom  or  Harpw,  for  tbe 
amount  of  ooin  and  notes  in  the  bill  spedfled 
to  have  passed  through  their  hands. 

4.  Because  the  defendants  are  decreed  to 
pay  interest  upon  the  ooin,  when  it  was  not  in 
the  power  of  C»bom  or  Harper,  and  was  stayed 
in  tbe  hands  of  Sullivan  by  injunction. 

6.  Because  the  case  made  m  the  bill  does 
not  warrant  the  interference  of  a  court  of 
chancery  by  injunction  or  otherwise. 

6.  Because,  if  any  case  is  made  in  the  bill, 
proper  for  the  interference  of  a  court  of  chan- 
cery, it  is  against  the  state  of  Ohio,  in  which 
case  the  Circuit  Court  could  not  exercise  juris- 
diction. 

7.  Becanso  the  decree  assumes  that  the  Bank 

of  the  United  States  is  not  subject  to  the  tax- 
ing *power  of  the  state  of  Ohio,  and  ['74S 
decides  that  the  law  of  Ohio,  the  execution  of 
which  is  enjoined,  is  unconstitutional. 

1.  A  sufficient  authority  must  be  shown  for 
tbe  institution  of  every  legal  proceeding.  This 
principle  is  peculiarly  applicable  to  the  suits 
brought  in  the  name  of  corporations;  because 
such  a  body  must  sdways  appear  by  attorney, 
either  to  institute  or  defend  a  legal  proceeding. 
It  cannot  appear  in  person,  and  it  can  only 
constitute  an  attorney  by  written  power,  under 
its  common  seal.  This  doctrine  is  not  im- 
pugned by  the  decision  of  this  court  in  the  case 
of  The  Bank  of  Columbia  v.  Patterson.*  Tbe 
old  doctrine,  that  a  corporation  could  not  con- 
tract or  promise,  exe^  by  writing,  under  its 
common  seal,  is  overruled  in  tbbt  case;  and  it 
was  adjudged  that  a  contract  made  by  a  com- 
mittee duly  authorixed  for  that  purpose,  binds 
the  corporation.  It  seems,  also,  to  be  intima- 
ted that  a  corporation  may,  by  resolution  or 
other  act.  not  under  their  common  seal,  duly 
appoint  and  authorize  an  agent,  whose  c<m- 
tracts  would  bind  them;  and  the  case  of  Rex 
V.  Bigg*  is  referred  to  as  authority.  But,  upon 
looking^  into  that  ease,  it  will  be  found,  that 
the  principle  is  merely  laid  down  by  counsel 

1.— 7  Craocb,  399. 
&— 8  P.  Wms.  ilflL 
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arguendo;  and  tlie  counsel,  by  whom  it  is  ad* 
vanced,  add,  "But  in  case  of  anything  of  conse- 
quenee,  or  the  employing  antone  to  act  in  their 
behalf,  in  a  matter  whieh  is  not  an  ordinary 
746*]  service,  a  corporation  'aggregate  can- 
not do  that  without  deed."  Now,  what  can  be 
of  mora  consequence,  than  such  a  suit  as  this, 
commenced  in  effect,  against  a  sovereign  state, 
by  this  corporation!  hi  Fleckner  v.  The  Bank 
of  the  United  States,^  the  court  has  gone  no 
farther  than  to  determine  that  the  board  of 
directors  may,  by  resolution,  authorize  their 
casliier  to  transfer  bills  or  notes,  the  property 
of  the  bank,  and  need  not  make  a  power  under 
seal  for  that  purpose.  This  is  a  very  different 
matter  from  authority  to  prosecute  such  a  suit 
as  the  present.  It  falls  within  the  scope  of  the 
ordinary  ofiBcial  duties  of  the  cashier.  But 
even  admitting  that  any  express  authority 
from  the  bank,  whether  under  the  common  seal 
or  not,  would  have  betm  sufficient  in  the 
present  case,  it  is  indispensable  that  such  au- 
thority should  be  produced  and  filed.  This 
has  not  been  done,  and  therefore  it  must  be 
concluded  that  the  suit  is  wholly  unauthorized 
by  the  corporation,  in  whose  name  it  -has  been 
oommenced. 

2.  The  answer  of  the  defendant,  Sullivan, 
contains  no  admission  that  the  notes  and  coin 
were  the  property  of  the  plaintiff,  or  that  the 
injunction  was  violated  in  taking  them  from 
their  posseBsion.  In  Hills  v.  Binney*  the  bill 
was  filed  by  the  creditor  against  an  administra- 
tor, who,  by  his  answer,  stated,  that  he  be- 
lieved the  debt  was  due.  Mr.  Fonblanque,  for 
the  plaintiff,  expressed  a  doubt  whether  there 
741*]  was  a  suflScient  foimdation  for  a  "de- 
cree. Lord  Eldon  inclined  to  think  it  suf- 
ficient; but  Mr.  Richards,  as  amicus  curise, 
BU^esting  that  it  was  doubtful,  Mr.  Fon- 
blanque consented  to  exhibit  an  interrogatory. 
The  admission  there  was  much  stronger  than 
any  in  the  answer  of  the  defendant,  Sullivan. 
He  has  nowhere  said,  that  he  believes  the  notes 
and  coin  to  be  the  property  of  the  plaintiffs; 
on  the  contrary,  he  avers  that,  personally,  he 
knew  nothing  about  the  collection  of  the  tax, 
except  from  general  report,  and  the  informa- 
tion of  the  late  treasurer.  No  proof  whatever, 
of  general  report,  or  of  the  declarations  of  the 
late  treasurer,  would  he  sufficient  to  establish 
any  fact.  Sullivan's  admission  of  this  general 
report,  and  of  this  information,  gives  it  no 
higher  (Character  than  it  would  be  entitled  to 
upon  being  proved.  The  admission  does  not 
support  the  deeree,  and  there  it  no  otlwr  proof 
in  the  ease. 

8.  The  deeree  gainst  the  defendants,  Os- 
bom  and  ffiu-per,  so  far  as  it  requires  them  to 
pay  the  amount  of  the  coin  and  notes  specified 
m  the  bill,  to  the  plaintiffs,  is  erroneous,  be- 
cause the  bill  shows  that  the  same  were  not  in 
the  possession  of  those  defendants.  The 
foundation  upon  which  a  court  of  equity  pro- 
ceeds, is  to  redress  the  party  under  its  pro- 
tection, not  to  punish  the  wrong-doers.  When 
punishment  is  the  object,  proeesB  for  cimtempt 
18  resorted  to.  Equity  will  look  at  the  situa- 
tion of  all  the  parties,  and  will  distinguish 
among  the  defendants,  who  can,  and  who  can- 
not, comply  with  such  decree  as,  upon  equitable 
principles,  must  be  pronounced.   A  plaintiff  in 
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equity  cannot  'fasten  upon  the  specific  [*148- 
subject  for  which  he  sues,  and  obtain  an  order 
retaining  it  in  the  hands  of  one  defendant, 
subject  to  a  final  decree,  and  obtain  a  decree  for 
restitution  against  other  defendants,  who,  by 
his  own  showing,  Iiave  not  the  subject  in  their 
power.  Admitting  that  it  was  necessary  to 
make  all  concern^  in  the  transaction  defend- 
ants, in  order  to  ascertain  who  had  possession 
of  the  subject,  yet  when  that  fact  was  ascer- 
tained,  no  decree  (except  as  to  costs)  could  be 
pronounced  against  those  who  were  not  in  poB- 
session  of  it,  and  who  claimed  no  interest  in 
it.  Where  a  party  acts  under  an  authority 
which  he  supposes  valid,  but  which  the  court 
adjudge  to  be  void,  he  is  not  to  be  regarded  as 
a  principal  wrong-doer,  further  than  the  pur- 

Eoses  necessarily  require.  In  a  court  of  equity, 
e  is  equitably,  not  vindictively,  responsible. 
4.  Under  the  circumstances  of  the  case,  tho 
defendants  onght  not  to  be  chargeable  with  in- 
terest upon  the  coin  in  question.  It  may  be 
admitted,  that,  in  general,  where  a  defendant 
has  wrongfully  possessed  himself  of  the  plain- 
tiff's money,  and  thus  deprived  him  of  the  use 
of  it,  equity  may  compel  him  to  account  for 
interest.  But  here  the  injunction  forbidding 
the  use  of  the  coin  was  obtained  at  the  plain- 
tiff's request.  Its  effect  and  operation  were,  to 
place  it  In  the  custody  of  the  law.  The  defend- 
ants could  not  use  it,  and,  consequently,  can- 
not be  charged  with  interest. 

6.  No  case  is  made  out  in  the  original  bill, 
warranting  the  interposition  of  a  court  of 
equity  by  injunction.  The  injunction,  if  sus- 
tained at  all,  'must  be  upon  one  of  two  [*74» 
principles;  either  that  it  was  necessary  to  se- 
cure to  the  bank  the  enjoyment  of  a  fran- 
chise or  exclusive  privilege,  or  to  protect  it 
from  an  irreparable  mischi^. 

All  the  CBBes  where  injunctions  have  been 
granted,  to  protect  parties  in  the  enjoyment  of 
a  franchise,  proceed  upon  the  principle  that  the 
injury  was  consequential,  not  direct,  and  that 
it  would  be  difficult,  if  not  impossible,  to  esti- 
mate the  damages.  Thus,  the  proprietor  of  a 
machine,  for  which  a  patent  has  been  granted, 
or  of  a  book  for  which  a  copy-right  has  been 
obtained,  may  have  an  injunction  to  prevent 
others  from  using  the  machine,  or  vending  the 
book.  So,  also,  the  proprietor  of  a  toll-bridge 
or  a  turnpike-road,  may  have  an  injunction  to 

Srevent  others  from  constructing  and  using  a 
ridge  or  road,  where  it  would  be  contrary  to 
the  terms  of  tbe  plaintiff's  grant.  But  in  all 
these  cases,  the  injunction  is  granted  upon  the 
principle  that  the  act  complained  of  is  not  only 
unlawful,  and,  therefore,  unjustifiable,  but  that 
it  is,  in  addition  to  its  illegality,  of  a  cliaracter 
for  which  compensation  cannot  be  made  in 
damages.  But  no  case  can  be  found  of  an  in- 
junction granted  to  protect  tbe  proprietor  in 
the  instances  mentioned,  against  the  commis- 
sion of  a  mere  trespass,  where  the  party  could 
have  redress  in  damages,  and  wliere  the  tres> 
pass  would  not  interfere  with  the  franchise, 
further  than  every  vrrong  interferes  with  the 
right  of  the  Individual  upon  whom  it  is  in- 
fiicted.  Wherever  an  injunction  is  granted  for 
the  protection  of  a  franchise,  the  case  must 
show  that  the  party  has  the  sole  and  exclusive 
"right  to  do  the  act,  or  transact  the  ['750- 
business,  which  be  seeks  to  inhibit  the  defend- 
ant from  performing.  Thus,  an  injunction  has 
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been  ftIIow«d  to  the  East  India  Company,  to 
prevent  as  interference  with  the  trade  ex- 
chuiTcly  Bectired  to  them  by  their  charter.* 
But  wonld  an  injunction  be  granted  against 
wtinagt  by  violence,  the  goods  they  may  im- 
port, or  doing  injury  to  their  ship*  when  in 
port?  So,  a  person  entitled  to  an  exdusive 
ri^t  of  ferry,  has  been  allowed  an  injunction 
to  prevent  ferrying  by  others.*  But  it  does 
Bot  follow  that  an  injunction  would  be  al- 
lowed, to  prevent  an  injury  which  the  pro- 
prietor might  apprehend  to  his  boats,  or  their 
tackle,  or  to  the  landing  place.  Here  the  origi- 
nal bill  does  not  present  a  case  for  an  injunc- 
tioQ  to  secure  the  eiijimneBt  of  a  fnuiehise 
upon  these  principles.  It  seeks  to  be  protected 
against  an  mjory  amounting^  to  a  trespass,  and 
»o thing  more.  The  bill  claims  that  it  is  one 
of  the  corporate  franchises  of  the  bank,  to  es- 
tablish offices  of  discount  and  deposit,  and 
transact  banking  business,  anywhere,  according 
to  the  discretion  of  the  directors.  But  it  is 
only  when  the  franchise  confers  a  sole  and  ex- 
dnaire  ri^t,  that  the  Jurisdiction  of  a  court  of 
•qttity  attaches,  and  it  then  attaches  only  so  as 
to  prevent  others  from  invading  that  ri^ht,  by 
attempting  an  actual  participation  in  its  use 
and  enjoyment.  It  cannot  M  pretended  that 
the  charter  of  the  bank  confers  upon  it  any  ex- 
751*]  elusive  right  to  carry  on  the  'trade  of 
banking.  It  cannot,  therefore,  come  into  a 
eourt  of  chancery  to  seek  protection  against 
any  person  for  violating  an  exclusive  franchise. 
If  it  be  said  that  the  privilege  of  exemption 
from  state  taxation  is  one  of  this  nature,  the 
auwer  is,  that  this  privily  operates,  not 
against  individnals,  but  against  the  poww  au- 
thorised to  lay  and  collect  taxes.  It  does  not 
operate  against  any  individual,  who  is  invest- 
ed with  no  power  of  taxation,  but  who  com- 
bHs  a  trespass  under  color  of  levying  a  tax. 

Nor  can  the  injunction  be  supported  npon 
tke  ground  that  the  case  presented  required 
this  extraordinary  interference  of  the  eourt,  to 
nroteet  th«  bank  against  irreparable  mischief. 
It  is  but  recently  that  injunctions  have  been 
issued  to  restrain  the  commission  of  an  act 
amounting  to  trespass  only.  Lord  Hardwicke 
•ays,  **every  common  trespass  is  not  a  founda- 
tion for  an  injunction  in  this  court."*  Lord 
Kenyon,  M.  R.,  asserts,  that  "a  court  of  chan- 
cery will  not  interfere,  when  the  matter  is 
merely  in  damages."*  And  Lord  Eldon  says: 
"I  remember  when,  in  a  case  of  trespass,  un- 
teas  it  grew  into  a  nuisance,  an  injunction 
wooM  have  been  refused."*  The  first  reported 
ease  of  an  injunction  in  trespass,  is  that  of 
^Hj-fcii  T.  Dorrs,  where  the  defendant  had  be- 
gin to  coal  bi  his  own  ground,  and  worked 
iato  that  of  the  plaintiff.  Lord  Eldon  said, 
**Tbat  is  trespass,  not  waste.  But  I  will  grant 
TSS*]  the  injunction  *upon  the  authority  of  a 
case  before  Lord  Thurlow."*  This  last  case 
wa*  where  the  landlord  owned  two  adjacent 
closes,  and  demised  one.  The  tenant  com- 
menced mining  for  coal  in  the  demised  dose. 


and  continued  to  mine  until  he  entered  the- 
close  not  demised.  Lord  Thurlow-,  after  great 
hesitation,  granted  the  injunction,  upon  the 
ground,  as  Lord  Eldon  himself  asserts,  of  the- 
irreparable  ruin  of  the  property  as  a  mine,  and^ 
it  being  a  species  of  trade;  and  upon  the  prin- 
ciple of  the  court  enjoining  in  matters  of  tres- 
pass, where  irreparable  damage  is  the  conse- 
quence.' The  next  case  was  that  of  Hanson  v.. 
Gardiner,*  where  an  injunction  was  granted  up- 
on the  application  of  a  person  claiming  in  dif- 
ferent rights,  one  of  which  was  as  lora  of  tike- 
manor,  under  the  statute  of  Merton,  against 
tres^ss  by  the  common  era,  and,  upon  hearing 
the  injunction  was  dissolved.  An  application! 
was  afterwards  made  by  the  devisees  of  an* 
equity  of  redemption,  in  receipt  of  the  rents,, 
for  an  injunction  against  the  mortgagee,  claim- 
ing, as  heir,  to  restrain  him  from  cutting  tim- 
ber; but  it  was  refused.*  An  injunction  waa- 
subsequently  granted,  at  the  application  of  the 
landlord,  to  restrain  a  person  charged  to  be  in^ 
collusion  with  the  tenant,  from  cutting  or  re- 
movins  timber,  or  committing  any  other  wastes- 
Lord  Eldon  puts  this  upon  the  groimd  that  it 
partakes  more  of  'waste  than  in  gen-  [*T5S- 
eral  cases,  and  says,  he  will  not  be  bound  as  to- 
what  is  to  be  done  upon  a  mere  trespass; 
though,  he  adds,  that  it  u  strange  if  there  can- 
not be  an  injunction  in  that  case,  to  prevent 
irreparable  mischief.  The  next  case  of  an  in- 
junction in  trespass,  is  Crochford  v.  Alexan- 
der.** The  plaintiff  contracted  to  sell  an  es- 
tate to  the  defendant,  who  got  possessioit 
from  the  tenant,  and  began  to  cut  timber.  Tho 
injunction  was  allowed;  but  the  Lord  Chancel- 
lor says:  "I  will  grant  this -protection  against 
cutting  timber,  until  the  power  of  the  court  to- 
grant  the  injunction  agamst  trespass  shall  be 
fully  discussed."  It  is  singular,  that  in  this, 
case  Lord  Eldon  should  again  state  the  case  de- 
cided by  Lofd  Thurlow,  respecting  the  mines;, 
and  add,  that  Lord  Thurlow  considered  it  tres- 
mss,  not  waste,  and  refused  the  injunction^ 
The  injunction  is  justified  by  analogy;  and  ref- 
erence is  made  to  Robinson  v.  Byron,"  which^ 
upon  examination,  will  be  found  not  to  be  a. 
case  of  trespass,  but  one  where  the  defendant,, 
having  a  command  of  the  water,  was  about  so* 
to  use  it,  within  his  own  premises,  as  to  throw 
it  out  and  deluge  the  plaintiff;  it  was  destrue- 
tion.  In  Thomas  v.  Oakley,**  the  plaintiff  ma-. 
seized  in  fee  of  an  estate,  in  which  there  ma  a. 
stone  quarry,  and  the  defendant  held  a  contig- 
uous estate,  with  a  right  to  enter  the  quarry- 
and  take  stone  for  a  special  purpose,  but  wus. 
taking  it  for  other  purposes.  'The  coun-  [*764 
sel  insisted  that  it  was  the  course  of  modern' 
authority,  to  afford  assistance  in  cases  of  coat 
mines,  timber,  etc.,  to  prevent  irremediable 
mischief  and  injury,  which  damages  could  not 
compensate.  Lord  Eldon  held,  that  upon  the- 
decisions  which  bad  taken  place,  the  bul  must 
be  sustained.  He  refers  to  the  first  case  decid- 
ed by  Lord  Thurlow,  and  big  hesitation,  and 
adds,  "But  I  take  it  that  Lord  Thurlow 
changed  his  opinion  upon  that;  holding,  that  iT 
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the  defendant  was  taking  the  substance  of  the 
inheritance,  the  liberty  of  bringing  an  action 
was  not  all  the  relief  to  which,  in  equity,  he 
was  entitled.  The  interference  of  the  court 
ia  to  prerent  your  remoring  that  which  is  his 
estate.  Jf  this  protection  would  be  granted  in 
the  case  of  timber,  coals,'  and  lead  ore,  why  is 
it  not  equally  to  be  applied  to  a  quarry  I" 

There  is  no  analogy  oetween  these  cases  and 
the  present.  No  estate  of  a  stable  and  perma- 
nent character  is  to  be  injured.  The  naked 
suggestion  in  the  bill  is,  that  the  plaintifiFs 
Tenly  believe  that  the  defendant  threatens  to 
do  an  act  amounting  to  a  mere  trespass.  Lord 
Eldon  says:  "I  never  would  grant  an  injunc- 
tion, upon  an  affidavit  stating  that  the  de- 
ponent verily  believes  the  defendant  is  about 
to  cut  timber."*  Some  act  must  be  done,  mov- 
ing towards  the  commission  of  wrong;  such  as 
srading  s  swreyor  to  mark  trees.*  None  of 
the  cases  stand  npm  a  mere  qida  timet.  But 
766*]  *her«,  not  even  a  belief  that  the  defend- 
ant meant  to  commit  the  trespass  is  asserted. 
Regard  the  ease  as  against  Oaborn  only  and  in- 
dividually; separate  him  from  the  state  tax, 
and  from  his  office  as  auditor;  and  whether  the 
bill  is  brought  to  protect  a  franchise  or  pre- 
vent a  trespass,  it  cannot  be  maintained. 

6.  But,  in  fact,  tiie  bill  Is  against  the  state, 
and  as  such,  the  Circuit  Court  has  no  juris- 
diction of  it.  In  this  bill,  all  the  component 
parts  of  a  case  against  the  state,  are  set  out 
in  their  regular  and  proper  order:  the  privilege; 
the  measures  set  on  foot  to  invade  it;  their 
unjust  and  oppressive  character,  and  the  prayer 
for  relief  agamat  them.  There  is  no  allegation 
against  any  individual;  no  relief  is  prayed 
against  uiy  person  in  his  private  and  individuiU 
character.  The  acts  complained  of  are  the  acts 
of  the  legislature;  the  pArt;^  charged  with  ag- 
gression on  the  plaintiff's  right  is  the  legisla- 
ture; the  relief  prayed  is  against  the  acts  of 
the  legislature;  the  state  is  the  sole  party  in 
interest.  It  is  true,  process  is  not  prayed  or 
awarded  against  the  state;  but  the  bill  is  sub- 
stantially the  same  as  it  would  have  been,  had 
the  plaintiffs  intended  to  make  the  state  a 
formal  party  by  process.  In  all  ordinary  cases, 
if  the  court  sees  from  the  face  of  the  bill  that 
the  actual  and  principal  party  in  interest  is  not 
before  them,  it  will  either  dismiss  the  bill  or 
stay  the  proceedings  until  proper  parties  are 
made.  A  decree,  vitally  affecting  the  interests 
of  a  principal,  will  never  be  pronounced,  where 
his  agent  is  the  only  party  to  the  bill.  In 
7&e*]  Vernon  t.  Blaelcerly,'  *the  suit  was 
brought  against  the  defendant,  treasurer  of  the 
commissioners  for  building  fifty  new  churches, 
to  compel  the  payment  of  moneys  claimed  to  be 
due  from  the  commissioners.  Lord  Hardwicke 
dismissed  the  bill,  saying,  "it  would  be  absurd 
that  a  bill  should  lie  against  a  person  who  is 
only  an  officer,  and  subordinate  to  others,  and 
has  no  discretionary  power.  It  is  absurd  to 
make  a  party  who  aet«  ministerially,  the  sole 
party.** 

If,  then,  the  state  be  the  only  puty  interest- 
ed, and  if  the  bill,  in  its  terms,  and  in  its  effect, 
operates  solely  upon  the  stat^  the  state  ought 
to  he  made  a  party.  If  the  Circuit  Comrt  can- 
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I  not  exercise  jurisdiction  where  the  state  is  m 
party  direct,  it  ought  not,  it  cannot,  be  permit- 
ted to  obtain  that  jurisdiction,  by  an  mdireet 
mode  of  proceeding.  This  would  be  to  diare* 
card  the  substance  of  things,  and  found  a  jnrie- 
diction  upon  arbitrary  definition. 

We  maintain  that  the  state  of  Ohio  Is,  In 
fact,  the  sole  defendant  in  this  cause.;  and  that 
the  jurisdiction  of  the  Circuit  Court  is  exclud- 
ed, (X)  by  the  constitution  of  the  United 
States;  (2)  by  the  judiciary  act. 

We  contend,  further,  that  if  the  subject-mat- 
ter in  controversy  between  the  aetuM  parties 
to  this  cause  presents  a  case  within  the  juris- 
diction of  the  federal  judiciary,  that  junsdie- 
tion  is  vested  exclusively  in  the  Supreme  Court, 
both  by  the  constitution  and  by  the  judiciary 
act. 

The  constitution,  after  defining  the  cases  in 
which  the  federal  judiciary  shall  take  cpgni- 
nance, 'declares,  that  "in  all  cases  affect-  £"757 
ing  ambassadors,  other  public  ministers,  and 
consuls,  and  those  in  which  a  state  shall  he  a 
part^,  the  Supreme  Coiurt  shall  have  origi- 
nal jurisdiction." 

According  to  the  interpretation  given  to  the 
constitution  by  this  court,  in  Cohens  v.  Vir- 
ginia,* a  state  may  be  jnade  a  party,  before  the 
fedenU  oourt^  wherever  the  ca^e  arises  under 
the  constituticm,  or  a  law  of  the  United  States; 
or  where  the  controversv  is  between  two  states, 
or  <»ie  state  and  a  foreign  state. 

In  this  case,  the  controversy  arises  under  the 
constitution  of  the  United  States,  or  under  the 
act  of  incorporation,  or  under  both.  It  ia  a 
case  of  original  jurisdiction;  and  by  the  ex- 
press letter  of  the  constitution,  the  Supreme 
Court  alone  are  authorized  to  take  jurisdiction. 

In  Marbury  v.  Madison,'  this  court  decided 
that  it  was  not  competent  for  Congress  to  in- 
vest the  Supreme  Court  with  original  jurisdic- 
tion, in  any  other  cases  than  those  described  in 
the  constitution.  It  is  supposed  that  the  prin- 
ciple of  this  decision,  and  the  reasoning  of  the 
court  in  support  of  it,  both  conduce  to  the  con- 
clusion, that  where  original  jurisdiction  is  giv- 
en by  the  constitution  to  the  Supreme  Court, 
Con^ss  cannot  distribute  any  part  of  such 
original  jurisdiction  to  an  inferior  federal  tri- 
buni^I.  It  would  hardly  seem  rational  to  de- 
cide that  the  framers  of  the  constitution  insert- 
ed this  clause  tor  no  other  purpose  but  that  of 
"limiting  the  power  of  Congress,  as  to  [*76S 
the  cases  in  which  they  should  give  the  8u- 

Ereme  Court  original  jurisdiction.  There  could 
ave  been  no  just  ground  for  apprehending, 
that  the  national  legislature  would  impose 
original  jurisdiction  upon  the  Supreme  Court  to 
a  mischievous  extent.  Considering  the  ciuirac- 
ter  of  the  parties  between  whom  the  constitu- 
tion invests  the  Supreme  Court  with  this  juris- 
diction, it  is  a  much  more  rational  inference 
that  it  was  intended  to  prevent  Congress  from 
subjecting  them  to  the  power  of  any  inferior 
tribunal.  "If  the  solicitude  of  the  convention, 
respecting  our  peace  with  foreign  powers,  in- 
duced a  provision  that  the  ^preme  Court 
should  take  original  jurisdiction,  in  cases  whiek 
might  be  supposed  to  affect  them,"  the  same 
solicitude  would  seem  to  require  an  interpre- 
tation, by  which  the  original  jurisdiction  of 

4. — 6  Wheat.  Rep.  i18, 
*  6.— 1  Cranch.  lU, 

Wheat. 

Digiiized  by  Google 


OflBonr  n  AZk  T.  The  Baitk  or  ihx  UnmD  States. 


768 


«thCT  eonrU  should  be  excluded.  If  Congress 
be  at  libertj  to  give  original  juriBdiction  to 
inferior  courts,  where  the  constitution  has  giy- 
«B  it  to  the  Supreme  Court,  it  will  be  the  easi- 
est  thing  in  nature  to  defeat  that  object,  which 
the  solicitude  of  the  convention  intended  to  se- 
cure. If  these  terms  do  Dot  operate  exclusivu- 
h  upon  CongresB,  they' cannot  operate  exclu- 
vnij  upon  the  state;  so  that  the  exemption 
«i  foreign  ministers  from  liability  in  state  tri- 
bunals, ts  not  secured  by  the  constitution,  but 
depends  upon  an  aet  of  Congress,  and  may  be 
jmt  an  end  to  whenerer  the  national  legisla- 
ture choose. 

In  the  case  of  Cohens  t.  Virginia,  it  is  said* 
that  "when  the  constitution  declares  the  juris- 
diction, in  cases  where  a  litate  shall  be  a  party, 
to  be  'original,  and  in  all  cases  arising 
Older  tha  constitution  or  a  law,  to  .be  appel- 
hie,  the  eonelusiou  seems  irresietible,  that  its 
framera  designed  to  include  in  the  first-class, 
those  cases  in  which  jurisdiction  is  given,  be- 
cause a  state  is  a  party;  and  to  include  in  the 
second,  those  in  which  juiisdictitm  is  given,  be- 
cause the  case  axises  under  the  eonstitutioni 
«r  a  law.**^ 

It  ia  allowed,  that  "it  may  be  conceded,  that 
where  the  case  js  of  such  a  nature  as  to  admit 
«f  its  originating  In  the  Supreme  Court,  it 
ought  to  originate  there;*^  though  it  be  im- 
B^iately  afterwards  asked,  "can  it  be  affirmed 
that  a  state  might  not  sue  a  citizen  of  another 
state  in  the  Circuit  Court  T"*  From  the  whole, 
this  final  conclusion  is  deduced:  "The  original 
Jarisdietion  of  the  Supreme  Conrt^  in  eases 
^ere  a  state  ia  a  p*rty,  refers  to  uiose  cases 
ia  wUdb,  aeeording  to  the  grant  of  power  made 
ii  the  preoeding  clause,  jurisdiction  might  be 
«Kereiaea,  in  consequence  of  the  character  of 
the  party;  and  an  original  suit  might  be  insti' 
toted  in  any  of  the  federal  courts,  not  to  those 
eases  in  which  an  original  suit  might  not  be  in- 
•tituted  in  a  federal  court.** 

The  result  of  tlus  reasoning  wems  to  that 
vhne  the  jurisdietitni  of  tiie  Federal  Court  at> 
ta^es,  in  consequence  of  the  character  of  the 
aarty,  in  that  case  no  wiginal  suit  can  be 
lro<4^t  aga^t  a  state,  except  in  the  Supreme 
TEO*]  Conrt.  But  if  a  'state  become  liable 
to  an  action,  in  a  case  arising  under  the  con- 
stitution, or  a  law  of  the  United  States,  then 
any  of  the  federal  courts  may  entertain  iuris- 
«EUon. 

We  cannot  tiiink  that  'the  court  meant  to 
assert  this  position;  or  that  if  they  did,  they 
wDl  adhere  to  it.  No  good  reason  can  be  per* 
«eired  for  sustaining  a  distinction  of  this  lund. 
Tbe  policy  which  exempts  the  states  from  the 
jorisdiction  of  inferior  courts,  is  the  same  in 
both  cases;  and  the  terms  of  the  constitution 
ennprebend  the  one  class  of  cases  as  well  as 
tha  other.  The  words,  "all  cases,"  embrace 
as  folly  a  case  against  a  state,  arising  under 
the  constitution,  or  a  law,  as  they  do  a  case  be- 
tweoi  two  Btat^  or  between  a  atate  and  a  for- 
eign state.  The  same  terms  are  used  in  defin- 
iag  the  extent  of  the  judicial  power  in  the  first 
claas  of  cases  described,  and  the  court  thus 
qteak  of  their  effect:  "This  clause  extends  the 
jurisdiction  of  the  court  to  all  cases  described, 
wtthont  making  in  its  tenns  any  exception 
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whatever,  and  without  any  regard  to  the  con* 
dition  of  the  party.  If  there  be  any  exception, 
it  is  to  be  implied  against  the  express  words  of 
the  article."  The  same  may  be  said,  with  equal 
force,  of  the  terms,  when  employed  to  define 
the  original  jurisdiction  of  the  Supreme  Court. 
The  true  reading  and  understanding  are,  "in 
all  cases  affecting  ambassadors,  other  publio 
ministers,  and  consuls,  and  in  all  those  in  wbich 
a  state  shall  be  a  party,  the  Supreme  Court 
shall  have  original  jurisdiction."  If  there  be 
any  exception,  oy  which  a  state  can  be  sued  in 
an  original  suit  before  an  inferior  federal  tri- 
bunal,  such  'exception  must  be  implied  [*701 
against  the  express  words  of  the  article,  and 
can  only  be  sustained  "upon  the  spirit  and  true 
meaning  of  the  constitution;  which  spirit  and 
true  meaning  must  be  so  apparent  as  to  over- 
rule the  words  which  its  iramers  have  em- 
ployed." 

There  is  no  difficulty  in  giving  full  force  and 
effect  to  the  constitutional  distribution  of  ju- 
risdiction, as  we  interpret  it,  without  touching 
the  appeUate  jurisdicuou  asserted  in  the  oaae 
of  Cohens  v.  Virginia.  By  that  case,  it  is  set* 
tied,  that  the  judicial  power  of  the  United 
States  extends  to  a  class  of  cases  which  cannot 
ori^ate  in  any  federal  tribunal,  and  that  this 
jurisdiction  must,  of  necessity,  be  appellate. 
The  distribution  of  jurisdiction  must  be  in* 
terpreted  as  if  the  judicial  power  was  extend- 
ed, by  the  letter  of  the  constitution,  to  this 
class  of  eases,  in  npress  terms.  The  first 
member  of  the  Sentence  must  be  understood  as 
applicable  only  to  cases  in  which  ori^nal  jn* 
nsoiction  is  vested  in  the  federal  judiciary. 
The  second,  to  every  description  of  appellate 
jurisdiction,  whetlusr  it  arise  under  the  con- 
stitution, or  be  created  by  law.  Thus,  if  a 
case  arise  under  the  constitution,  or  a  law  of 
the  Union,  in  which  an  original  suit  may  be 
sued  agaiiMt  a  state,  the  constitution  requires 
such  sut  to  be  brought  in  the  Supreme  Court. 
If  a  state  be  plaintiff  or  defendant  in  a  state 
eourt,  and  a  question  arise  under  the  cimsti* 
tuti<ai,  or  a  law  of  the  Unitm,  and  a  case  be 
made  at  the  trial,  upon  which  the  federal  ju- 
dicial power  attafjies,  the  constitution  author- 
izes the  Supreme  Court  to  exercise  appellate 
jurisdiction.  'There  is  no  occasion  to  [*7«2 
confound  the  two  classes  of  eases,  or  to  bring 
the  two  kinds  of  jurisdiction  into  cpllision. 
The  appellate  jurisdiction  of  thd  Supreme  Court 
may  consistently  be  extended  to  the  proper 
class  of  cases  wnere  a  state  is  a  party,  with- 
out so  Interpreting  the  constitution  as  to  sub- , 
ject  the  states  to  original  actions  in  t}ie  In- 
ferior national  tribunals. 

But  whatever  may  be  the  correct  interpreta- 
tion of  the  constitution  upon  this  point,  it  has 
long  been  settled,  that  the  circuit  courts  can 
exercise  no  juriwUotion  but  what  is  conferred 
upon  them  b^  law.  The  judiciary  act  does  not 
Vest  them  with  jurisdiction  where  a  state  is  a 
party.  On  the  contrary,  in  a  case  like  the 
present,  it  vests  exclusive  jurisdiction  in  the 
Supreme  Court. 

The  judicial^  act  of  1789,  e.  20,  see.  13,  pro- 
vides, that  "the  Supreme  Court  shall  have 
exclusive  jurisdiction  of  all  controversies  of  a 
dvil  nature,  wliere  a  state  Is  a  party,  except 
between  a  state  and  its  dtiiou,  atu  except 
also  between  a  state  and  dtiaens  of  other  states 
or  aliens  {  in  which  latter  ease.  It  shall  have 
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original,  but  not  exeltuire  jnriadietion."  This 
act,  which  diitribatet  and  deflne*  the  jurisdic- 
tion of  the  different  federal  courts,  does  not,  in 
temu,  vest  the  Circuit  Court  with  jurisdiction 
in  anj  case  arising  under  the  constitution  or 
the  laws  of  the  United  States.  And  in  M'In- 
tire  V.  Wood,'  this  court  decided,  that  this  por- 
tion of  federal  jurisdiction  could  not  be  exer- 
cised by  the  circuit  courts,  unless  expressly  con- 
763*]  ferred  «il>y  kw.  Neither  does  this  wtt 
give  jurisdiction  to  the  Oireuit  Court,  In  may 
case  where  a  state  is  a  part^;  but,  on  the  con- 
trary, all  the  original  jurisdiction  that  is  given 
to  the  federal  judiciary,  where  a  state  is  a 
party,  is  vested  in  the  Supreme  Court,  and, 
with  certain  exceptions,  in  that  court  exclu- 
sively. The  case  before  the  court  comes  not 
within  any  of  the  exceptions;  so  that  if  it 
be  a  case  of  federal  Jurisprudence,  it  is  exclu- 
sively vested  in  the  Supreme  Court, 

Should  it  be  conceded  that  the  state  cannot 
be  sued  in  the  Circuit  Court,  and  an  attempt 
made  to  sustain  the  case  and  the  jurisdiction 
against  the  individuals,  upon  the  ground  of 
necessity,  lest  there  should  be  a  failure  of  jus- 
tice, it  may  be  answered:  First,  that  the  rea- 
sons which  exempt  the  state  from  direct  re- 
sponsibility, operate  at  least  equally  strong  to 
exempt  her  from  indirect  responsibility,  iio 
necessity  can  warrant  a  judicial  tribunal  in 
disregarding  the  maxim,  that  that  which  can- 
not legally  be  directly  done,  cannot  rightfully 
be  effected  by  indirection. 

A  second,  and  a  more  decisive  answer,  may 
be  given:  the  supposed  necessity  does  not  exist. 
The  case  arises  under  the  constitution  and  the 
charter.  A  suit  direct  against  the  states  may 
be  prosecuted  in  the  federal  courts.  The  con- 
stitution l^s  made  the  state  amenable  to  jus- 
tice before  the  Supreme  Court  of  the  nation. 
The  national  legislature  have  provided  that 
this  jurisdiction  shall  be  exclusive.  It  cannot 
be  .defeated  or  evaded  by  the  selection  of 
improper  parties,  in  subversion  of  established 
764*j  practice,  and  of  correct  and  *weU-set- 
tied  principles.  The  hill  might  have  been  filed 
in  the  Supreme  Court;  the  injunction  might 
have  been  allowed  by  a  judge  of  that  court  in 
vacation;  the  whole  case  might  have  been  pro- 
ceeded in  as  the  framers  of  the  constitution  in- 
tended. The  high  and  solemn  measure  of  citing 
a  sovereign  state  before  a  court  of  judicature, 
to  defend  its  attributes  of  sovereignty,  and  the 
exercise  of  its  |)ower,  ought  not  to  be  permitted 
to  any  authwity  but  Ute  hishest  tribunal  of 
the  nation.  I  say  nothing  of  consequences;  I 
look  only  to  what  is  fit  and  proper  in  itself, 
adapted  to  the  nature  of  man,  to  the  organiza- 
tion of  government,  and  consistent  with  the 
plain  letter  of  the  constitution. 

If  this  were  not  the  case,  if  the  constitution 
had  conferred  jurisdiction,  but  Congress  had 
omitted  to  make  provision  for  exercising  it  by 
the  Supreme  Court,  in  an  original  form,  still 
no  necessity  can  justify  an  evasive  assumption 
of  it  by  any  tribunal,  much  less  by  one  to 
which  the  constitution  never  intended  to  in- 
trust it.  The  bank  must  take  the  consequences, 
as  in  the  case  of  other  men  who  transact  busi- 
ness, where  Congress  have  failed  to  make  pro- 
vision for  vesting  in  the  courts  all  the  juris- 
diction conferred  by  the  constitutioa. 

1.— 7  Craneb,  608. 


In  the  case  of  MTntlre  v.  Wood,  before  dted, 
this  court  said:  "When  guestiona  arise  under 
the  constitution  of  the  United  States,  in  the 
state  courts,  and  the  party  who  claims  a  ri^t 
or  privilege  under  them  is  unsuccessful,  an  ap- 
peal is  given  to  the  Supreme  Court;  and  this 
provision  the  legislature  has  thought  sufficient, 
at  present,  for  all  the  political  purposes  to  be 
answered  by  *the  clause  of  the  conatitu-  [*76S  ' 
tion  which  relates  to  the  subject.'*  It  must  ra- 
main  sufficient  until  the  law  is  changed,  what- 
ever inconvenience  may  result  to  individuals. 

If,  then,  the  case  made  in  the  bill  be,  in  fact, 
a  case  against  the  state,  in  which  the  state  is 
the  sole  _part^  interested,  and  the  defendants 
only  ministerial  agents,  then  the  decree  is  erro- 
neous, (1)  Because  the  proper  parties  are  not 
before  the  court;  (2)  Because  the  Circuit  Court 
cannot,  under  either  the  constitution  or  laws  or 
Congress,  exercise  jurisdiction  over  the  proper 
party;  (3)  Because  both  the  constitution  and 
laws  vests  exclusive  jurisdiction  of  the  case 
made  in  the  Supreme  Court. 

7.  The  last  and  the  most  important  point  in 
the  case  remains  yet  to  be  considered.  It  la, 
that  the  decree  assumes  that  the  Bank  of  the  - 
United  States  is  not  subject  to  the  taxing  pow- 
er of  the  state  of  Ohio,  and  decides  that  the 
law  of  Ohio,  the  execution  of  which  is  enjoined, 
is  unconstitutional. 

Upon  this  point,  we  ask  the  court  to  recon- 
sider so  much  of  their  opinion  in  the  case  of 
McCulloch  V.  Maryland,  as  decides  that  the 
states  have  no  rightful  power  to  tax  the  Bank 
of  the  United  States. 

The  question,  whether  the  Bank  of  the 
United  States,  as  now  constituted*  is  exempt, 
by  the  constitution  of  the  Union,  from  the  tiuc- 
ing  power  of  the  state,  depends  upon  the  na- 
ture and  character  of  the  institution.  If  it 
stands  upon  the  same  foundation  with  the 
mint  and  the  post-office;  if  its  business  can 
justly  be  assimilated  to  the  process  "and  [*76ft 
proceedings  of  the  federal  courts,  we  admit, 
without  hesitation,  that  it  is  entitled  to  the 
exemption  it  claims.  The  states  cannot  tax 
the  offices,  establishments,  and  operations,  of 
the  national  government.  It  is  not  the  argu- 
ment of  the  opinion,  in  M'Culloch  v.  Maryland, 
but  the  premises  upon  which  that  argument  i» 
founded,  that  we  ask  the  court  now  to  re- 
examine and  reconsider. 

Banking  is,  in  its  nature,  a  private  trade; 
and  is  a  business  in  which  individuals  may  at 
all  times  engage,  unless  the  municipal  law  for- 
bid it.  Where  this  is  not  the  case,  it  is  ana- 
petent  for  individuals  to  contract  together, 
and  create  capital  to  be  employed  in  lending 
money,  and  buying  and  selling  coins,  bullion^ 

{>romis8ory  notes,  and  bills  of  exchange.  No 
aw  is  necessary  to  authorize  a  contract  be- 
tween individuals  for  concentrating  capital  to- 
be  thus  employed;  nor  does  the  business  itself 
depend  upon  any  special  laws  for  its  creation 
or  existence.  An  association  thus  formed,  may 
take  to  themselves  a  name,  and  may  establish 
rules  and  regulations  to  govern  them  in  the 
transaction  of  their  business,  and  to  determine 
their  relative  rights  and  duties  among  them- 
selves. The  general  law  not  only  recognizea 
the  obligation  of  this  contract  between  the 
parties;  it  recognizes  also  the  capacity  of  the 
association  thus  formed,  to  make  contracts  in 
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the  nsme  they  have  assumed,  and  the  right  of 
the  isdividuaUi  as  joiat  partners,  or  one  party, 
to  enforce  th<we  contracts.  The  whole  ie  a 
private  coneern;  the  capita)  is  private  prop- 
erty; the  business  a  private  and  individual 
7#7*]  trade;  the  'convenience  and  profit  of 
private  men  the  end  and  object.  Such  is  the 
true  cbanxter  of  a  bank,  constituted  by  indi* 
vidual  stockholders.  Its  rights  and  privileges, 
its  liabilities  and  disabilities,  are  all  the  rights, 
privileges,  liabilitiea  and  disabilities  of  private 
persons. 

If  the  indivldnalB  thus  associated  apply  for 
and  obtain,  from  the  legislative  power  of  the 
eountry,  a  special  law,  creating  them  a  corpo- 
ration, what  change  does  it  effect  in  their  condi- 
tion T  A  better  answer  cannot  be  given  than 
that  contained  in  the  definition  of  a  corporation 
by  this  court:  "A  torporation  is  an  artificial 
being,  invisible,  intangible,  and  existing  only 
in  contemplation  of  law.  Being  the  mere 
creature  of  law,  it  possesses  imly  those  prop- 
erties which  the  charter  of  its  creation  confers 
upon  it,  either  expressly,  or  as  incidental  to  its 
existence.  These  are  such  as  are  supposed  best 
calculated  to  effect  the  object  for  which  it  was 
created.  Among  the  most  important  are  im- 
Btortality,  and,  if  the  expression  may  be  al- 
lowed, individuality;  properties  by  which  a 
perpetual  succession  of  many  persons  are  con- 
sidered aa  the  same,  and  may  act  as  a  single 
individnal.  The^  enable  a  corporation  to  man- 
age its  own  affairs,  and  to  hold  property,  with- 
out the  perplexing  intricacies,  the  hazardous 
and  endless  necessity  of  perpetual  conveyances, 
for  the  purpose  of  transmitting  it  from  hand  to 
hand.  It  is  chiefly  for  the  purpose  of  clothing 
bodies  of  men  with  these  .qualities  and  capaci- 
ties,  that  COTporatitms  were  invented  and  are  in 

BSC."* 

7«S*]  'If  the  chanteter  of  a  corporation, 
as  here  defined,  be  r^uded  in  granting  a 
charter  to  a  banking  company  in  the  case 
ntated,  the  change  effected  in  the  condition  of 
a  company  by  the  charter,  can  be  easily  and 
readily  comprehended.  It  relates  to  their 
diameter,  not  to  their  rights.  It  would  not 
change  the  nature  of  their  business,  but  would 
afford  facility  in  transasting  it.  It  would  con- 
fer upon  the  whole  one  individual  character, 
comprising,  for  particular  purposes,  the  capaci- 
tiea  of  an  individual;  but  it  would  exempt 
them  from  liabilities,  only  so  far  as  an  express 
exemption  was  stipulated  or  granted.  By  the 
charter,  they  would  be  constituted  an  invisi- 
bly intangible,  and  artificial  being,  capable  of 
perpetual  existence,  and  of  acting  as  an  indivi- 
dnal  in  the  management  of  their  appropriate 
affairs.  But  this  would  operate  only  to  (mange 
the  form,  it  would  not  alter  Uie  substance  of 
things.  These  would  still  consist  of  the  indi- 
viduals that  composed  the  associatiM,  and  of 
the  business  in  which  they  were  engaged. 

This  was  distinctly  decided  in  the  case  of 
The  United  States  Bank  v.  Deveaux.'  In  that 
ease  it  was  contended,  that  the  character  of 
the  individuals  was  completely  merged  in  the 
charter  of  incOTporation.  But  this  court  ad- 
jodged  otherwise;  they  determined  that  they 
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could  look  behind  the  charter,  and  notice  the 
character  of  individuals;  and  the  cases  and  the 
principles  upon  which  this  decision  is  founded, 
also  establish,  that  *courts  may  look  [*749 
beyond  the  charter  for  all  substantial  and  bene- 
ficial purposes. 

When  individuals,  associated  to  carry  oa  the 
trade  of  banking,  apply  to  the  legislature  of 
the  country  for  an  act  of  incorporation,  they 
found  their  application  upon  some  benefit  to  be 
derived  to  the  public  from  conferring  upon 
tliem  the  character  thej  ask.  This  publu!  boie- 
fit  ma^  consist  of  the  facilities  afforded  to  the 
state,  in  the  management  of  its  fiscal  concerns; 
or  it  may  consist  in  the  convenience  to  the  com- 
munity  in  the  transaction  of  mercantile  and 
other  money  afibira.  It  may  arise  from  the 
payment  of  annual  revenue,  or  a  stipulated 
sum,  into  the  public  treasury.  If  the  benefit  to 
the  public  be  considered  a  sufficient  compensa- 
tion far  the  faculty  conferred,  the  corporation 
is  created.  But  from  this  fact,  in  the  language 
of  this  court,  "nothing  can  be  inferred  which 
changes  the  character  of  the  institution,  or 
tranfers  to  the  government  any  new  power  over 
it.  The  character  of  civil  institutions  does  not 
grow  out  of  their  incorporation,  but  out  of  the 
manner  in  which  they  are  formed,  and  the  ob- 
jects for  which  they  are  created."* 

If,  then,  a  hanking  association  be  formed, 
the  capital  collected,  the  mode  of  transacting 
the  business  settled,  and  the  whole  concern  reg- 
ulated and  established,  before  any  application 
be  made  for  a  charter,  it  is  clear  that  the  mere 
fact  of  enacting  a  law,  creating  the  association 
a  corporation,  could  not  change  its  character. 

It  was  a  company  of  'individuals,  con-['770 
ducting  a  private  trade  before  it  was  incorpo- 
rated, and  it  retained  the  same  character  after- 
wards. The  charter  was  granted  to  give  facil- 
ity to  the  individuals  in  the  management  of 
their  private  affairs;  not  that,  in  virtue  of  that 
charter,  they  might  share  in  the  civil  govern- 
ment of  the  country.  For  special  purposes,  it 
constituted  them  an  immortal  being;  but  of 
this  being  it  has  been  correctly  said,  that  "its 
immortality  no  more  confers  on  it  political 
power,  or  a  political  character,  than  immortal- 
ity would  confer  such  power  or  character  on  a 
natural  person.'** 

If  in  fact  the  incorporation  be  obtained  be- 
fore the  association  is  formed,  does  it  vary  the 
principle?  It  is  supposed  and  insisted  that  it 
does  not.  If  the  corporation  be  originated  for 
the  management  of  an  individual  concern ;  if  it 
be  based  upon  contract  between  individuals; 
if  its  great  end  and  principal  object  be  private 
trade  and  private  profit,  its  character  must  be 
the  same,  whether  the  trade  commenced  pre- 
cedent or  subsequent  to  the  incorporathm; 
whether  the  individuals  solicited  the  charter, 
or  the  legislature  invited  the  individuals.  The 
character  of  the  association  must  be  ascertained 
by  the  same  rules,  and  it  must  be  Subject  to 
the  same  legal  consequences. 

We  may  suppose,  then,  that  Individuals  resi- 
dent in  every  part  of  the  Union,  uid  in  foreign 
countries,  have  associated  for  the  purpose  of  ee< 
tablishing  a  bank,  with  a  eaptlal  oi  $28,000,000; 
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that  thej  lutve  aetnallT  collected  this  capital 
TTl*]   'together  in  the  city  of  Ffailadel- 

K'  ia,  and,  no  law  prohibiting  inch  a  measure, 
ve  commenced  trading  as  bankers.  Not 
finding  sufficient  employment  for  their  capital 
at  that  place,  they  eatablish  a  banking-house  in 
New  York,  one  in  Boston,  and  one  in  Balti- 
more, where  they  carry  on  a  profitable  busi- 
ness. It  is  perfectly  clear,  that  alt  this  may  be 
done,  if  no  state  law  be  eonbravened,  by  indi- 
viduals in  their  natural  capacities.  But  it  is 
equally  clear,  that  the  capital  thus  employed, 
and  the  bueineBs  thus  transacted,  must  be  sub- 
ject to  the  regulations  of  the  resfiective  states, 
and  that  the  parties  must  be  subject  to  all  the 
inconveniences  and  embarrassments  resulting 
from  the  death  of  its  members,  and  from  the 
transfers  of  its  shares  and  interests;  from  the 
perplexing  intricacies,  the  haaardous  and  end- 
less necessity  of  perpetual  eonveyaaces  for 
transferring  their  property,  as  well  as  the  still 
greater  inconvenience  of  pursuing  its  rights 
and  enforcing  its  contracts  in  courts  of  justice. 

Deriving  great  advantage  from  its  trade,  anx- 
ious to  extend  it  into  other  states,  and  to  be 
relieve4  from  the  embarrassments  incident  to  a 
joint  stock  company  not  incorporated,  the  cor- 

S oration  apply  to  the  Congress  of  the  United 
tates  for  an  act  of  ineoiporation.  But  this 
Congress  cannot  confer,  unless  tbe  association 
can  be  emplojred  by  the  national  government 
in  the  execution  of  some  of  the  powers  with 
which  it  is  invested  by  the  constitution.  All 
the  powers  of  the  government  must  be  carried 
into  operation  by  individual  uency,  either 
through  the  medium  of  public  officers,  or  con- 
tracts made  with  individualB.  Cblh  any  public 
772*]  office  be  created,  *or  does  one  exist, 
the  performance  of  which  may,  with  propriety, 
be  assigned  to  this  association,  when  incorpo- 
rated? If  such  office  exist,  or  can  be  created, 
then  the  company  may  be  incorporated,  that 
they  may  be  appointed  to  execubs  sudi  office. 
Is  there  any  portion  oi  the  public  business  per- 
formed by  indtTidnals  upon  contracts,  that  this 
association  could  be  employed  to  perform,  with 
^ater  advantage  and  more  safety  to  the  pub- 
lic, than  an  individual  contractor?  If  there  be 
an  employment  of  this  nature,  then  may  this 
company  be  incorporated  to  undertake  it. 

There  'is  an  employment  of  this  nature. 
Nothing  can  be  more  essential  to  the  fiscal 
concerns  of  the  nation,  than  an  agent  of  un- 
doubted integrity  and  established  credit,  with 
whmn  the  public  mcaeys  can,  at  all  times,  be 
safely  deposited.  Nothing  can  be  of  more  im- 
portance to  a  government  than  that  there 
should  be  some  capitalist  in  the  country,  who 
possesses  the  means  of  making  advances  of 
money  to  the  government  upon  any  exigency, 
and  who  is  under  a  legal  obligation  to  make 
such  advances.  For  these  purposes  the  associ- 
ation would  be  an  agent  peculiarly  suitable  and 
appropriate.  There  are  also  other  mincv  em- 
ployments, such  as  the  tianamission  trf  the 
revenue  from  one  place  to  another,  for  the 
performance  of  which  this  company  would  be 
a  most  safe  and  certain  agent  As,  then,  this 
association  may  be  thus  connected  with  the 
public  interest,  and  made  useful  and  advan- 
tageous to  the  government,  by  conferring  a 
charter  upon  them,  the  power  of  securing  to 
the  nation  these  beiwftts,  advantages,  and  oon- 
S19 


veniences,  'results  to  tiie  national  leg*  [*77S 

islaturs.  A  just  construction  of  their  constitu- 
tional powers,  invests  them  with  authority  to 
incorporate  a  banking  company,  upon  the 
basis  of  contracting  with  the  institution  thus 
created,  for  the  performance  of  certain  public 
employntents,  beneficial  to  the  nation,  and  nec- 
essary to  be  performed  by  some  one. 

The  mere  creation  of  a  corporation  does  not 
confer  political  power  or  political  character. 
So  this  court  decided  in  Dartmouth  College  v. 
Woodward,  already  referred  to.  If  1  may  be 
allowed  to  paraphrase  the  language  of  the 
Chief  justice,  I  would  say,  a  bank  incorpo- 
rated, is  no  more  a  state  instrument  than  a 
natural  person  performing  the  same  business 
would  be.  If,  then,  a  natural  person,  engaged 
in  the  trade  of  banking,  sliould  contract  with 
the  government  to  rec«ve  the  public  money 
upon  deposit,  to  transmit  it  from  place  to  place, 
without  charging  for  commission  or  difi'erence 
of  exchange,  and  to  perform,  when  called 
upon,  the  duties  of  commissioner  of  loans, 
would  not  thereby  become  a  public  officer,  how 
is  it  that  this  artificial  being,  created  by  la«r 
for  the  purpose  of  being  employed  by  the  gOT- 
emment  for  the  same  purpose,  should  become 
a  part  of  the  civil  gOTernment  of  the  country  T 
Is  it  because  its  existence,  its  capacities,  its 
powers,  are  given  by  lawt  because  the  govern- 
ment has  given  it  power  to  take  and  hold  prop- 
erty in  a  particular  form,  and  to  employ  that 
property  for  particular  purposes,  and  in  the 
disoosition  of  it  to  use  a  particular  nameT 
because  the  government  has  sold  it  a  privile^ 
*for  a  large  sum  of  money,  and  has  [*774 
bargained  with  it  to  do  certain  things;  is  it, 
therefwe,  a  part  of  the  very  goTeminent  with 
which  the  contract  is  madet 

If  the  bank  be  constituted  a  public  office,  bj 
the  connection  between  it  and  tne  government, 
it  cannot  be  the  mere  legal  franchise  in  which 
the  office  is  vested;  the  individual  stockholders 
must  be  the  officers.  Their  character  is  not 
jnerged  in  the  charter.  This  is  the  strong 
point  of  the  Mayor  and  Commonalty  v.  Wood, 
upon  which  this  court  ground  their  decision  in 
the  Bank  v.  Deveaux,  and  from  which  they  say 
that  cause  could  not  be  distinguished.  ThuSf 
aliens  may  become  public  officers,  and  public 
duties  are  confided  w  those  who  owe  no  alle- 
giance to  the  government,  and  who  are  even 
beyond  its  territorial  limits. 

With  the  privileges  and  perquisites  of  office, 
all  individuals  holding-X>ffices  ought  to  be  sub- 
ject to  the  disabilities  of  office.  But  if  the 
Muik  be  a  public  office,  and  the  individual 
stockholders  {)ublic  officers,  this  principle  does 
not  have  a  fair  and  just  operation.  Tne  disa- 
bilities of  office  do  not  attach  to  the  stockhold- 
ers; for  we  find  them  everywhere  holding  pub- 
lic offices,  even  in  the  national  legislature, 
from  whilst  if  they  be  public  officers,  they  are 
excluded  by  the  oonstitutim  in  ratpresa  terms. 

If  the  bank  be  a  public  instltuuon  of  such 
character  as  to  be  justly  assimilated  to  the 
mint  and  the  postoffice,  then  its  charter  mxy 
be  amended,  altered,  or  even  abolished,  at  the 
discretion  of  tbe  national  legislature.  All  pub- 
lic ofiices  are  created  'purely  for  public  [*775 
purposes,  and  may,  at  any  time,  be  modified 
in  such  manner  as  the  public  interest  may  re- 
quire. Public  corpnrauMU  partake  of  the 
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BUM  eburaetcr.  So  it  is  distinctly  adjudged 
in  Dartmouth  College  t.  Woodward.  Di  this 
fwA,  each  judge  who  delivered  an  opinion 
eoBcmred.  By  one  of  the  judge*  ft  is  said, 
that  '^blie  oorporationa  are  generally  ea- 
teemed  nieh  as  exiat  for  public  political  pur- 
poeei  only,  auch  as  towns,  cities,  parishes  and 
eoiraties;  and  in  many  respects  they  are  so, 
although  they  inrolve  some  private  interests; 
but,  strictly  spealcing,  public  corporations  are 
tocfa  only  as  are  founded  by  the  government 
for  public  purposes,  where  the  whole  interest 
lekngi  also  to  the  government.  If,  therefore, 
the  foundation  be  private,  though  under  the 
diarter  of  the  government,  the  corporation  is 
private,  however  extensive  the  uses  may  be  to 
whidi  it  is  devoted,  either  by  the  bounty  of 
the  founder,  or  the  nature  and  objects  of  the 
institution.  For  instance,  a  bank,  created  by 
the  government  for  its  own  uses,  wtwse  stock 
is  exclusively  owned  by  the  government,  is,  in 
the  strictest  sense,  a  public  corporation.  So,  a 
ko^tal  ereated  and  endowed  by  the  govern- 
ment fM-  general  charity.  But  a  bank,  whose 
stock  is  owned  by  private  persons,  is  a  private 
eorporation,  although  it  is  erected  by  the  gov- 
muient,  and  its  objects  and  operations  partake 
of  a  public  nature.  The  same  doctrine  may  be 
affirmed  of  insurance,  canal,  bridge,  and  turn- 
pike companies.  In  all  these  cases,  the  uses 
may,  ia  a  certain  sense,  be  called  public, 
but  the  eorporationB  are  private;  as  much 
*80,  indeed,  as  if  the  franchises  were 
vested  in  a  single  person."* 

If  this  court  adopt  this  reasoning  of  one  of 
themselves,  the  pomt  is  decided.  The  act  of 
inem^ioratiou,  in  the  case  supposed,  does 
neither  create  a  public  office  nor  a  public  cor- 
poration.  The  association,  notwithstanding 
tlidr  diarter,  remain  a  priTate*a8sociation,  Uie 
proprietorB  ud  eondnet«B  of  a  private  trade, 
bonid  by  ctrntraet,  for  a  consIdeniti<m  i«id,  to 
perform  certain  employments  for  the  gorem- 
ment. 

The  qualities  and  otpadtfes  which  are  ordi- 
narily conferred  upon  a  private  corporation, 
have  already  been  stated.  These  Congress 
must  have  power  to  confer,  for  tiiey  cannot 
create  %  eorporation  unless  they  oan  confer 
the  qualities  and  capacities  requisite  to  its  con- 
stitution. It  must  be  remembered,  that  this 
power  in  the  national  legislature,  to  create  a 
private  corporation,  is  not  a  general,  but  a 
special  power,  limited  to  eases  where  the  cor- 
poration, when  created,  may  be  employed  by 
the  government  as  an  appropriate  agent  in  the 
transaction  of  public  affairs.  It  is  not  essen- 
tial to  the  erestion  or  existence  of  a  corpora- 
tion, that  any  uncommon  or  extraordinary 
jffivil^  or  exemption  should  be  conferred 
upon  it.  It  is,  therefore,  beyond  question, 
that  the  admitted  power  of  creating,  in  its 
strict  and  proper  sense,  does  not  indude  or 
imply  a  power  to  exercise  discretion  in  confer- 
ri]^  privileges.  If  this  be  attempted,  it  is  open 
777*3  "fo*"  inquiry,  whether  such  privilege 
be  compatible  with  the  constitution.  . 

Before  the  act  of  incorporation,  the  associa- 
tion, we  have  supposed,  was  necessarily  sub- 
ject to  the  law  of  the  stato  In  which  it  trans- 
seted  bosinesB;  that  law,  whatever  it  might ' 
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be,  entered  into  and  operated  upon  all  their 
contracts.  By  that  law,  their  property  was 
protected,  and  for  that  protection  the  property 
was  subject  to  equal  ratable  tuation.  The 
ordinary  quatities  and  capacities  conferred 
upon  a  corporation,  would  not  place  the  pro- 
tection of  the  property  under  a  different  law, 
nor  exempt  it  from  bearing  its  proportion  of 
legal  burthens.  To  effect  this,  an  extraordi- 
nary provision  must  be  inserted  in  the  charter. 
This  kind  of  immunity  is  not  incident  to  a  cor- 
poration; the  power  to  create  one  does  not  in- 
clude the  power  to  confer  such  immunity  upon 
it.  It  is  not  essential  to  its  creation  or  enst- 
enee,  and  is  not,  therefore  within  tiie  sphere 
of  naticnal  legislation. 

A  state  is  invested  with  constitutional  power 
to  lev^  a  tax  upon  stamps,  and  may  extend  its 
operation  to  all  the  dealings  of  Individuals. 
It  cannot  subject  the  transactions  of  the  na- 
tional government  to  the  payment  of  eiich  tax, 
because  the  operations  of  Uiat  government  are 
national,  and  not  subject  to  the  power  of  any 
of  its  parts.  If  the  nation  borrow  money  it  is 
competent  for  the  nation  to  decide  upon  the 
evidence  to  be  ^ven  of  the  debt.  It  woiild 
be  absurd  to  subject  this  naticmal  measure  to 
the  municipal  regulations  of  one  of  its  parts, 
and  thus  permit  a  part  to  assess  a  tax  upon  the 
whole.  But  if  the  national  government  incor* 
porate  *a  company  of  private  bankers,  (*T7S 
who,  before  they  received  their  charter,  were 
subject  to  the  payment  of  this  tax,  their  sub- 
sequent exemption  from  it  would  not  seem  to 
be  a  necessary  consequence,  unless  they  were 
constituted  a  public  institution.  If  they  re- 
mained mere  private  dealers,  with  only  in- 
creased facilities,  and  a  new  facidty  conferred 
upon  them,  it  would  seem  a  rati<mal  inference, 
that  tiMir  privato  duties  and  liaUUUes  also  re- 
mained. Supponng  them  to  remain  a  wfvate 
corporation  of  trade,  the  tax  collected  from 
them  would  be  abstracted,  not  from  the  nation- 
al treasury,  but  from  the  pockets  of  private 
men.  The  supposition  that  this  tax  is  incom- 
patible with  the  capacity  to  trade,  conferred  in 
the  charter,  proceeds  upon  the  hypothesis  that 
that  capacity  parti^es  of  the  character  of  tho 
government  that  c<mfers  it,  and  Is,  therefore, 
supreme.  Unquestionably  such  would  be  tiie 
fact,  if  the  bank  were  a  public  corporation;  {f 
it  were  created  by  the  government  for  its  own 
uses;  and  if  the  stock  were  exclusively  owned 
by  the  government.  But  if  it  remain  a  private 
corporation,  then  the  capacity  g^ven  in  the 
charter  ought  to  be  regarded  as  that  which  is 
adapted  to  the  character  of  the  party  receiving 
it;  a  capacity  proporly  appertaining  to  private 
individuals,  which  necessarily  importe,  that  It 
is  to  be  enjoyed  like  other  individual  righte, 
subject  to  the  municipal  law. 

A  stamp  duty  ie  one  mode  of  collecting  reve- 
nue from  individuals  engaged  in  private  trade, 
but  it  is  not  the  only  mode.  The  principle 
which  exempts  the  Bank  of  the  United  States 
from  the  'payment  of  a  stamp  duty  im-[*77ft 
posed  by  a  state,  is  supposed  to  exempt  it  from 
the  payment  of  any  tax  assesbed  by  stete  au- 
thority. It  is  deemed  an  incident  attached  to 
the  charter,  because  that  charter  is  conferred 
by  the  supreme  authority.  It  is  said,  that  if 
any  other  than  the  supreme  authority  that  con- 
fers tiie  faculty  is  permitted  to  tax  the  tmdo 
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or  biuinew  to  be  carried  on  under  !t,  the  facul- 
ty itself  may  be  rendered  uflelesa,  and  the  ob- 
ject of  granting  it  entirely  defeated.  The 
power  to  confer  the  facalty,  and  the  power  to 
tax  the  businesa,  if  vested  in  different  hands, 
are  thus  held  to  be  incompatible,  and  from  this 
incompatibility  the  exemption  ia  deemed  a  nec- 
essary incident  to  the  charter,  because,  with- 
out it,  it  cannot  exist.  For  we  must  here  re- 
peat, that  this  court  have  said  that  a  corpora- 
tion "possesses  only  those  properties  which  the 
charter  of  its  creation  confers  upon  it,  either 
expressly  or  as  incidental  to  its  very  exist- 
ence."* 

This  position  involves  several  inquiries,  which 
may  be  embraced  in  an  examination  of  the  rea- 
sons assigned  for  considering  this  exemption  as 
mn  incident  attached  to  the  charter,  and  in  an 
investigation  of  the  powers  of  Congress  to  con- 
fer this  exemption,  in  express  terms,  if  it  can- 
not be  sustained  as  incidental  to  the  very  exist- 
ence of  the  bank. 

The  fact  that  a  private  corporation,  created 
by  the  sovereign  or  supreme  power,  is  not 
thereforA,  clothed  with  any  portion  of  the  po- 
780*]  litical  character  "or  political  power  of 
its  creator,  is  asserted  b^  the  concurrmg  opin- 
ions of  the  judges  of  this  court,  and  is  estab- 
lished by  its  judgment  in  the  case  of  Dartmouth 
Coll^  V.  Woodward.  That  an  exemption  from 
taxation  for  public  purposes,  by  an  inferior 
legislative  power,  is  not  incident  to  a  corpora- 
tion created  by  the  supreme  power,  is  a  just  in- 
ference from  the  doctrmes  laid  dowii  in  the  case 
just  cited,  and  from  the  whole  history  of  pri- 
vate corporations  down  to  the  decision  of  this 
court  in  M'CulIoch  v.  Maryland. 

The  power  of  assessing  taxes  im  always  a 
legislative  power;  but  in  our  government,  and 
in  tknt  of  England,  from  which  many  of  our 
institutions,  and  most  of  our  principles  of  juris- 
prudenoe  are  derived,  this  power  is  exercised 
by  other  authorities  than  the  national  and 
state  legislatures.  Counties,  cities,  towns,  bor- 
oughs and  townships  have  bodies  of  magistracy 
authorized  to  assess  tuces  for  various  specific 
purposes.  We  have  the  high  authority  of  Lord 
Coke  himself,  that  the  justices  of  a  city,  shire, 
or  riding,  in  England,  might  assess  a  tax  upon 
the  property  of  a  corporation,  for  the  repair  of 
bridges.*  And  in  The  King  v.  Gardner,*  it 
was  decided  by  the  Court  of  King's  Bench, 
that  a  corporation  was  subject  to  Iw  assessed 
for  poor  rates,  even  as  a  corporation.  In  these 
rases,  it  was  not  pretended  that  exemptiun 
from  taxation  was  an  incident  to  the  oorpom- 
tiun. 

781*]  *If  a  state  legislature  incorporate  a 
company  to  construct  a  turnpike  road,  such 
charter  would  be  predicated  upon  the  advan- 
tage the  community  would  derive  from  the 
road ;  yet  no  man  would  suppose  that  the 
horses,  cattle,  carriages  and  other  implements 
employed  and  used  by  the  company  would  be 
exeu]p*t  from  county  levies,  poor  rates  and 
other  burthens  to  which  the  other  property  of 
the  individuals  was  subject.  And  if  a  general 
ta\-  upon  business  or  income  was  assessed,  it 
would  not  be  pretended  that  the  amount  re- 

1.  — 4  Wheat.  Rep.  980.  - 

2.  -2  Inst.  607.  700b 
S.— COwp.  83. 


ceived  for  tolls  would  be  exempt  from  this  tax, 
upon  the  ground  that  a  right  to  have  the  cor- 
porate property  and  corporate  bnsiness  exempt 
from  titxation,  was  an  incident  of  the  charter. 
This  argument  is  applicable  to  every  species  of 
indivtrltiat  business  conducted  by  private  cor- 
porations. If  exemption  from  any  particular 
tax  be  claimed,  it  is  founded  upon  a  privilege 
specifically  granted  in  the  charter;  it  is  not 
claimed  as  an  incident  to  the  grant. 

It  ia  not  uncommon,  that  almost  every 
species  of  business  carried  on  within  the 
boundaries  of  a  city,  is  subject  to  be  taxed  by 
the  city  magistracy',  for  city  purposes.  Should 
this  general  authority  to  tax  extend  to  bank> 
ers,  money-lenders,  brokers  and  others  trading 
in  money,  notes,  stocks,  bills  of  exchange, 
etc.,  would  the  mere  fact,  that  the  sovereign 
authority  granted  to  tlie  individual  or  indi- 
viduals carrying  on  any  one  of  these  employ- 
ments, a  corporate  character,  operate  to  exempt 
such  individual  or  individuals  from  the  pay- 
ment of  a  city  tax,  to  which  he  was  liable  be* 
fore  the  corporate  character  was  bestowed  up- 
on I>im? 

'Private  corporations  emanating  from  [*78S 
state  authority,  and  ultimately  connected 
with  the  private  and  public  welfare,  are  nu- 
merous in  all  our  commercial  cities.  Such  are 
fire  and  marine  insurance  companies.  Are 
these  regarded  as  exempt  from  taxes  assessed 
by  the  city  magistrates?  Have  they  ever 
claimed  such  exemption  T  Has  it  ever  been 
conceded  to  them?  In  all  the  cases  put,  it  is 
evident  that  the  body  of  inferior  magistracy, 
authorised  to  levy  a  tax,  If  they  be  not  limited 
as  to  the  amount,  which  is  frequently  not  the 
case,  may  assess  upon  the  corporation  an 
amount  which  th«r  business  could  not  pay, 
and  thus  defeat  -the  object  for  which  the  char- 
ter was  obtained.  That  such  exemption,  as  an 
incident  of  their  charter,  has  never  been 
claimed  by  such  corporations,  is  strong  proof 
that  it  was  not  supposed  to  exist. 

It  may  be  said,  that  the  inferior  magistracy 
and  the  corporations,  in  the  cases  supposed 
both  derive  their  authority  from  the  sam« 
source,  and  that  it  is  competent  for  the  au- 
thority that  created  both,  so  to  regulate  and 
control  their  operations  as  to  prevent  one  from 
being  destroyed  by  the  other.  This  may  be 
granted,  without  affecting  the  argument.  If 
the  exemption  be  incident  to  the  corporation, 
regulations  are  unnecessary.  The  pow<>r  of  the 
national  legislature  to  confer  this  exemption, 
upon  a  corporation  created  by  it,  in  express 
terms,  is  one  thing;  that  it  exists  as  on  inci- 
dent to  the  charter,  without  any  express  prv 
vision,  is  a  very  different  proposition. 

It  is  distinctly,  admitted,  m  the  case  of 
M'CulIoch  v.  Maryland,  that  the  real  property 
of  the  'bank  may  be  taxed,  and  that  [*783 
the  stock  held  by  residents  of  the  state  may  be 
taxed.  But  it  is  asserted  tliat  the  operation* 
of  the  bank  are  exempt,  because  they  are  the 
means  of  the  natioMu  government;  and  it  fi 
only  by  the  total  exemption  of  the  operations 
of  the  bank  from  the  taxing  power  of  the 
states,  that  our  institutions  can  be  relieved 
from  the  absurdity  of  a  power,  in  one  govern- 
ment, to  pull  down  what  anothn*  may  build 
up,  and  a  right  in  one  government  to  destroy 
what  there  is  a  right  in  another  to  preserve. 
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Bat  if  the  real  property  of  ibe  bank  and  its 
stock  may  be  taxeo,  it  is  as  completely  within 
Uk  power  of  the  states  to  destroy  it  by  tax- 
ation, ss  it  is  by  taxing  its  operations.  The 
stat«s  may  tax  the  stock  owned  by  its  citizens, 
so  high  as  to  compel  them  to  retain  it  at  a  loss. 
Every  state  in  the  Union,  by  adopting  this 
eoorae,  may  paralyze  the  operations  of  the  bank, 
ss  effectually  as  in  any  other  mode.  If  the 
states  set  in  concert,  there  is  an  end  of  the 
bsnk;  and  that  which  the  national  gorcrnment 
have  built  up,  is  prostrated  by  the  states.  The 
concesuon,  then,  that  the  exemption  is  quali- 
fied, admits  the  very  mischief  which  is  set  up 
to  prevent.  Whatever  misapprehension  may 
have  prevailed  with  respect  to  the  operations 
of  the  bank,  it  certainly  never  can  be  asserted 
that  the  individual  stock  of  the  members,  or 
the  real  estate  of  the  company,  are  the  means 
id  the  goremment,  and,  as  svch,  exempt  from 
taxation.  And  while  these  are  subject  to  tax- 
ation by  the  states,  it  would  seem  difficult  to 
sustain  the  position  upon  'which  the 
operations  of  the  bank  are  held  to  be  exempt. 

We  can  well  understand  how  an  absolute  ex- 
emption may  be  a  consequence  of  the  character 
of  the  corporation  established.  Certainly  it 
would  be  an  incident  of  this  bank,  were  it  es* 
taUished  soldy  for  public  use,  and  were  the 
stock  wholly  owned  by  the  nation.  But  a 
onalified  'exemption  must,  in  its  very  nature, 
oepend  upon  speci6c  provision.  It  is  so  con- 
nected with  considerations  of  policy,  and  inter- 
woven with  the  exercise  of  discretion,  that  it 
cannot  be  conceived  how  it  is  to  exist  other- 
wise than  by  special  creation  or  enactment. 

No  such  exemption,  either  general  or  qtiali-' 
fled,  has  hereh^ore  been  regarded  as  an  inci- 
dent to  the  creation  of  a  private  corporation. 
On  the  contrary,  every  corporate  privil^e  be- 
ytmd  the  creation  of  individuality  of  character 
and  of  capacity,  has  been  founded  upon  special 
nant.  In  the  case  of  Head  v.  The  Providence 
Insorance  Company,*  this  court  declared,  that 
a  private  company,  "in  its  corporate  capacity, 
is  the  mere  creature  of  the  act  to  which  it  owes 
its  existence.  It  may  correctly  be  said  to  be 
predsely  what  the  incorporating  act  lias  made 
it,*  and  to  be  capable  of  exerting  its  faculties 
«nly  in  the  manner  in  which  that  act  author- 
ises.** And  this  principle  has  been  recognized 
in  every  case  where  the  rights,  privileges  and 
powers  of  a  corporation  have  heea  considered, 
except  in  respect  to  the  bank. 
785*]  *  If  we  examine  the  claim  of  this  par- 
ticular corporation,  to  attach  to  itself  this  ex- 
•emption,  as  incident  to  its  charter,  upon  what 
ground  is  it  to  be  distingnished  from  private 
corporations  generallyf  It  is  said,  that  it  is 
an  instrument  employed  by  the  national  gov- 
ernment in  the  execution  of  its  powers,  and 
for  that  reason  cannot  be  taxed;  that,  in  this 
particolar,  it  ia  distingoishable  from  all  other 
corporations. 

Li  wbAt  sense  is  it  an  instrument  of  the  gov- 
OTnment?  and  in  what  character  is  it  employed 
as  such?  Do  the  goTemment  employ  the 
fsenlty,  the  1^1  franchiae,  or  do  they  employ 
the  indiTidnals  upon  whom  it  is  conferred  T  and 
what  is  the  nature  of  that  employment  I  Does  it 
foonble  the  poat-ofBee,  or  the  mint,  or  Uie  cus- 
tom-bonse,  or  the  proeeaa  cf  the  federal  eonrtst 
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The  postoffice  is  established  by  the  general 
government.  It  is  a  public  institution.  The 
persons  who  perform  its  duties  are  public  offi- 
cers. No  individual  has,  or  can  acquire,  any 
property  in  it.  For  all  the  services  performed, 
a  compensation  is  paid  out  of  the  national 
treasury;  and  all  the  money  received  upon  ac- 
count of  its  operations,  is  public  property. 
Surely  there  is  no  similitude  between  this  in- 
stitution and  an  association  who  trade  upon 
their  own  capital,  for  their  own  profit,  and  who 
have  paid  the  government  a  million  and  a  half 
of  dollars  for  a  legal  character  and  name,  in 
which  to  conduct  their  trade. 

Again,  the  business  conducted  through  the 
agency  of  the  post-office  is  not  in  its  nature  a 
private  business.  It  is  of  a  public  character, 
and  the  'charge  of  it  is  expressly  con-  ['7  96 
ferred  upon  Congress  by  the  constitution.  The 
business  is  created  by  law,  and  is  annihilated 
when  the  law  is  repealed.  But  the  trade  of 
banking  is  strictly  a  private  concern.  It  exists 
and  can  be  carried  on  without  the  aid  of  the 
national  legislature.  Nay,  it  is  only  under 
ver^  special  circumstances  that  the  national 
legislature  can  so  far  interfere  with  it  as  to 
facilitate  its  operations. 

The  postoffice  executes  the  various  duties 
assigned  to  it,  tqr  means  of  subordinate  agents. 
The  mails  are  opened  and  dosed  by  persons 
invested  with  the  character  of  public  officers. 
But  they  are  transported  by  individuals  em- 
ployed for  that  purpose,  in  their  individual 
character,  which  employment  is  created  by  and 
founded  in  contract.  To  such  contractors  no 
official  character  is  attached.  These  contract- 
ors supply  horses,  carriages,  and  whatever  else 
is  necessary  for  the  transportatlint  of  the  malls, 
upon  their  own  account.  The  whole  is  en- 
gaged in  the  public  service.  The  contractor, 
his  horses,  his  carriage,  his  driver,  are  all  in 
public  employ.  But  this  does  not  change  their 
character.  All  that  was  private  property  be- 
fore the  contract  was  made,  and  before  they 
were  engaged  in  public  employ,  remain  private 
property  still.  The  horses  and  the  carriages 
are  liable  to  be  taxed  as  other  property,  lor 
every  purpose  for  which  property  of  the  same 
character  is  taxed  in  the  place  where  tht^  ars- 
employed.  The  reason  is  plain;  the  contractor 
is  employing  his  own  means  to  promote  his 
own  private  profit,  and  the  tax  collected  is 
from  the  individual,  though  assessed  upon  the 
'means  he  uses  to  perform  the  public  ['787 
service.  To  tax  the  transportation  of  the 
mails,  as  such,  would  be  taxing  the  operations 
of  the  nnremment,  which  could  not  be  al- 
lowed. But  to  tax  the  means  by  which  this 
transportation  is  effected,  so  far  as  those  means 
are  private  property,  is  allowable;  because  it 
abstracts  nothing  from  the  govemment;  and 
because,  the  fact  that  an  individuxl  employs  Ilia 
private  means  in  the  service  of  ibe  governmenti 
attaches  to  them  no  iinmnnit>  whatever. 

It  is  only  in  this  chancter  that  the  bank  is 
in  public  employ.  The  business  it  transacts  for 
the  government  originates  in  contract.  Tt  re- 
ceives the  public  treasure  upon  deposit,  and 
pays  it  out  upon  the  checks  of  the  proper  of* 
ficer.  This  is  an  individual  business,  transact* 
ed  for  the  government  precisely  as  if  it  were 
an  individual  concern.  It  receives  the  cash  of 
individuals  upon  deposit  in  the  same  manner, 
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and  in  the  Mune  manner  pays  it  out.  It  ]■  one 
dep«rtmeiit  of  its  trade,  by  which  it  makes  in- 
dividual iHt)&t.  Any  private  person,  or  mon- 
^ed  corporation,  may  be  employed  to  do  the 
same  thing;  and  as  to  that,  would  be  in  the 
employment  of  the  government;  would  be  an 
instrument  used  by  the  government;  a  means 
of  executing  its  powers.  Yet  it  has  never  been 
supposed  that  such  emplc^ment  constituted  a 
public  office,  or  that  the  person  employed  was 
thereby  invested  with .  official  character.  AU 
these  contracts  are  made  with  a  view  to  the 
profitable  anployment  of  individual  exertion, 
and  are  performed  by  individual  means,  in  the 
private  personal  character  of  the  contractor.. 
788*]  They  are,  of  course,  subject  to  'the 
municipal  law;  by  it  they  must  be  protected 
and  enforced,  uid,  Uierefore,  cannot  be  ex^pt 
from  its  exactions. 

Hie  carria^  and  horses  ot  tiie  contractor 
for  transporting  the  mail.  Is  a  singer  case 
tiian  that  of  the  bank.  The  transportation  of 
the  mail  is  the  princip&l  object  for  which  the 
team  and  vehicle  are  engaged;  the  business  of 
carrying  passengers  and  bs^;gage  is  merely  in- 
eidentai.  Public  service  is  the  first  great  ob- 
ject; its  empl<^ment  as  a  means  of  traveling, 
by  individuals,  is  bnt  secondary.  But  in  the 
ease  of  the  hank;  the  private  trad6  of  l^e  com- 
pany is  the  great  object  of  pursuit,  and  the 
end  of  their  exertions;  the  public  business  is 
subordinate  and  incidental,  and  is,  in  reality,  a 
very  essential  means  of  promoting  that  private 
gain,  which  is  the  principal,  if  not  tkt  sole  ob- 
ject of  the  i»rporation. 

Again,  In  tbs  ease  of  the  mall,  the  contract- 
or receives  m  stipolated  sum,  as  a  compensa- 
tion for  his  services.  He<  takes  upon  himself  a 
burthensome  and  hazardous  employment  But 
the  bank,  on  the  contrary,  receive  a  privil^e, 
a  substantial  pecuniary  advantage,  resulting 
necessarily  in  the  augmentation  of  the  private 
individual  wealth  of  the  stockholders;  of  this 
advantage  they  are  the  purchasers,  not  for  the 
public  account,  but  for  private  lue. 

The  post-cfflee,  as  snen,  that  is,  the  mere  le- 
gal entity  created  hy  the  law,  cannot  be  taxed, 
because  it  is  a  publio  Institutlcm.  The  moneys 
received  for  postage  cannot  be  taxed,  because 
they  are  public  property.  This  immunity  at- 
789*]  taches  to  their  public  'character.  But 
the  building  in  which  the  poat-office  is  kept  is 
a  proper  eiuiject  of  taxation,  because  it  is  pri- 
vate property;  and  the  fact  that  it  is  an  instru- 
ment tised  or  employed  by  the  government,  in 
the  execution  of  its  powers,  attaches  to  it  no 
immunity. 

The  mint,  the  custom-house,  the  process  of 
the  federal  court,  bear  still  leas  analogy  to  the 
bank  than  the  postoffice.  They  partake  less 
of  the  character  of  private  business.  The  func- 
tions they  perform  are  more  palpably  of  a  pub- 
lic nature,  requiriiv  the  personal  agency  of  in- 
dividuals, rather  than  the  employment  of  pri- 
vate property  in  their  performance;  especially 
the  papers  of  the  custom-house,  and  the  pro- 
ceedings of  the  federal  courts.  However  much 
individuals  may  be  interested,  in  the  existence 
and  the  preservation  of  these  documents,  yet 
they  are  not,  in  their  nature,  subjects  in  which 
a  right  of  property  can  be  acquired.  If  it  ever 
could  have  been  supposed  that  these  were  sub- 
jects of  taxaticm  1^  the  States,  the  argument  of 
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the  {guidon  in  tiie  case  of  STCallodi  t.  Ifaiy- 
land  demmstrates  the  absurdiiy  of  such  sup- 
position. Because  to  all  these  institution* 
exonption  from  state  taxation  is  attached,  a* 
an  incident  essential  to  their  very  existence,  it 
does  not  follow  that  the  same  exemption  at- 
taches to  the  bank,  unless  its  character,  end  and 
object  are  the  same.  It  seems  to  us  impossible 
that  this  can  be  maintained.  If  it  cannot,  what 
is  there  peculiar  to  tiie  constitution  of  this  cor- 
poration, that  should  attach  to  its  charter  an 
exemption  not  incident  to  other  oorporati<mar 
Surely  some  foundation  for  this  very  extraor- 
dinary 'character,  unknown  to  other  [*19f> 
establishments  of  the  same  nature,  ought  to  b» 
made  out  by  those  who  claim  it. 

I  am  aware,  that  an  indefinite,  indistinetr 
c<mfused  idea  exists,  hy  which  tiie  charter,  and 
the  private  trade,  and  the  stockholders,  and  the 
government,  are  combined  tt^ether,  and  the 
whole  made  to  produce  a  something  which 
cannot  well  be  defined,  but  which  ts  called  a 
public  institution.  This  might  produce  some 
legal  effect,  if  we  were  compelled  to  contem- 
plate this  something  only  as  a  Creation  of  the 
national  government,  by  the  name  of  the  bank 
of  the  Umted  States.  If  its  l^a!  envelope,  and 
legal  name,  constituted  its  whole  character,  or 
if  these  could  be  used  so  as  to  shut  out  all 
further  inquiry  into  that  character,  it»  claim  to 
the  incidents  and  immunities  of  a  public  insti- 
tution might  rest  upon  some  sort  of  foundation. 
But  this  misconception  of  its  character  van- 
ishes, when  we  are  permitted  to  examine  all  its 
ccmstitnent  parts.  We  have  seen  that  the  per- 
sons who  compose  it  are  not  public  officers;  uat 
the  business  ft  pursues  ii  not  a  public  business, 
and  that  its  agency  for  the  goveminent  is  that 
of  a  private  individual;  from  none  of  which  it 
can  derive  any  exemption  not  common  to  pri- 
vate corporations. 

The  charter  itself,  abstracted  from  the  Indi- 
viduals 'npaa  whom  it  is  conferred,  must  be 
without  any  operative  effect.  It  is  in  the  na- 
ture of  a  grant;  bnt  a  grant  is  nothing,  unless 
there  be  a  grantee  to  tak^  as  well  as  a  subject 
to  be  granted.  When  an  association  of  indi- 
viduals Is  formed,  and  enable  themselves  to-a 
grant  of  corporate  franchises,  'so  as  to  ['791 
fpve  operative  effect  to  that  grant,  they  acquire 
in  it  a  private  vested  right;  it  becomes  their 
private  property;  and  so  long  as  they  comply 
with  its  terms,  they  can  no  more  be  disturbed 
in  the  possession  of  it,  by  the  grantors,  than  by 
a  third  person  or  stranger.  Such  is  t^ie  situa- 
tion of  the  hank.  The  charter  is  their  proper- 
ty, derived,  to  be  sure,  from  a  public  grant, 
but,  nevertheless,  as  distinctly  the  private  prop- 
erty of  the  individuals  as  if  derived  from  a 
contract  or  grant  from  individuals,  its  former 
proprietors.  Why  is  it  an  incident  to  thia 
species  of  property,  that  it  should  be  exempt 
from  taxation  1^  uie  states? 

One  reason  only  is  offered.  It  is  granted  1^ 
the  national  government;  and  if  the  states  can 
tax  it,  they  may,  in  effect,  render  it  useless  to 
the  grantees.  But  the  states  may  confessed- 
ly exercise  this  power  over  the  emplc^menta 
and  property  of  individuals.  All  profwrty 
is  held  subject  to  it,  when  held  by  indi- 
viduals, no  matter  whence  it  is  derived.  In 
Ohio,  the  state  cannot  tax  the  public  lands, 
while  owned  by  the  government,  nor  for  flvt 
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jmn  after  thcqr  become  the  property  of  indi- 
▼Mnmls.  She  ii  hound  bj  compact  on  this 
piUot.  But  U  never  ww  concdved,  that  be- 
eanae  it  was  <moe  owned  1^  the  nation,  and  the 
title  to  the  individual  derived  from  a  national 
grant,  the  statcB  could  not  tax  it.  Bestrieted 
as  this  power  of  taxation  is  in  the  state  of 
QHuo,  yet  there  can  be  no  possible  difBculty  in 
ao  employing  it  as  to  defeat  all  future  sales  of 
poblic  lands  within  that  state.  It  is  only  to 
proride  1^  law  for  assessing  such  tax  upon  all 
mods  hereafter  sold,  to  be  collected  after  the 
TVS*]  expiration  *of  five  years  from  the  sale, 
as  would  reader  the  lands  a  bnrden  to  the  pro- 
prietor, and  the  object  would  be  effected.  Yet 
the  power  to  do  this  would  hardly  be  held  a 
•ofBcient  ground  for  attaching  to  lands  thus 
mAdf  an  exemption  from  state  taxation  as  in- 
cident to  the  grant.  Why  should  a  grant  of 
franchises  be  distinguished  bom  a  grant  of 
had*  when  the  grantee,  in  both  cases,  receives 
it  in  confirmation  of  a  jmrehase  from  the  gov- 
•rament,  to  be  held  as  his  own  individual  prop- 
er^ T  We  are  warranted  hy  Uie  opinion  of  at 
least  one  of  the  judges  of  this  court,  in  assert- 
ing that  "a  grant  of  franchises  is  not,  in  point 
ci  principle,  distinguishable  from  a  grant  of 
any  other  proper^/'*  If  this  be  correct,  then 
there  can  be  no  reason  for  attaching  any  exemp- 
tim  to  a  grant  of  franchises,  because  uie  grant 
is  eonftirred  by  the  national  government.  The 
grantee  must  bold  the  proper^  subject  to  all 
the  burthens  which  might  be  imposed  upon  it, 
had  he  obtained  it  from  any  other  source. 

It  may  be  objected,  that  this  doctrine  assert 
a  power  in  the  states  to  tax  the  patent  rights 
granted  by  Uie  national  government.  And  why 
not?  By  the  grant  it  u  constitnted  individual 
IHopeitv;  bttt  does  the  power  conferred  upon 
ikm  aanonal  government,  to  seeore  to  the  au- 
tiwrs  of  nsefu  inventions  the  exclusive  use  of 
flknr  machines,  necessarily  attach  to  the  patent 
for  such  exclusive  right  an  exemption  from 
taxation  alsoT  Is  it  not  enough,  Uiat  the  in- 
TVS*]  ventor  of  a  new  species  of  property  'may 
be  Kcured  in  a  monopoly  of  its  employment? 
Does  the  mere  fact  of  conferring  such  monopo- 
If,  of  necessity  imply  a  right  to  enjoy  it  ex- 
empt from  the  borthens  to  which  other  prop- 
er^ is  subject?  How  far  is  this  exemption  to 
be  carried?  Would  it  exempt  a  steam  loom 
from  a  general  tax  upon  looms  T  or  a  steam  mill 
from  «  general  tax  upon  mills?  Would  a  bar- 
rd  of  £>nr  be  subject  to  taxation,  if,  in  the 
poceu  of  manufactory,  it  were  carried  from  the 
meal  chest  to  the  cooling  room  upon  a  miller's 
shoulder;  but  exempt  if  it  were  hoisted  by  ele- 
vators, be  nthered  to  the  bolt-hopper  by  a  hop- 
per-boy? Does  this  exemption  attach  to  the 
grant,  <uily  in  the  hands  of  the  monopoltat,  or 
extend  also  to  his  grantees  of  the  monopoly?  Is 
tlie  exemption  to  be  withdrawn  so  soon  as  the 
invention  passes  into  the  hands  of  the  mechanic 
for  practical  purposes  !  or  does  it  adhere  to  the 
machinery,  and  attach*  to  the  fabric  mannfac- 
tnred?  At  whatever  point  it  is  withdrawn,  the 
same  eoosequenees  may  follow.  The  power  of 
state  taxatifm*  if  it  attach  at  all,  may  be  so 
used  as  to  render  the  patent  of  very  little  value. 
If  the  patent  itself,  or  the  machinery  when  con- 
structed, or  the  employment  of  sueh  machinery. 
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or  the  fabrics  manufactured  it,  may  be 
taxed,  an  excessive  tax  can,  in  one  way  as  well 
as  another,  affect  the  benefits  derived  by  the 
patentee  from  the  patent,  and  may  even  prevent, 
its  use.  Still,  in  this  respect,  it  stands  upon 
the  same  footing  with  other  private  property,, 
and  there  is  no  sound  reason  for  conferring 
upon  it  any  •higher  privilege.  Every-  [•714 
thing  in  the  nature  of  property,  produced  by 
the  labor  of  the  fausb9.ndmen  and  the  mechanic,, 
mi^  be  taxed.  They  have  no  other  security 
tiiat  the  tax  may  not  be  excessive  and  oppres- 
sive, thui  what  is  afforded  1^  their  weight  in 
^vemment,  and  a  sense  of  Justice  In  legisla- 
tive assemblies.  If  the  powers  of  genius  be  so- 
applied  as  to  produce  anything  in  which  the 
inventor  claims  a  property,  this  product  of  la- 
bor must  be  treated  as  other  productions  of  the 
same  class.  No  special  exonptions  are  neces- 
sary incidente  of  ite  invention  or  creation.  So- 
far,  then,  as  there  is  a  just  analogy  between 
the  bank  and  patent  rights,  so  far  thcty  are- 
alike to  be  looked  upon  as  private  property,, 
and  no  exemption  from  taxation  can  be  ctm- 
ceded  to  either,  as  an  incident  of  the  franchise- 
conferred  upon  them  by  a  grant  from  the  na- 
tional legislature. 

Last  of  all,  tiiis  exemption  from  taxation  i» 
not  an  inudent  essential  to  the  very  oistence- 
of  tiie  bank;  tiie  bank  may  exist  without 
it;  may  exist  beneficially  vrithout  it,  as  we- 
contend,  did  exist  for  twenty  years  vrithonfe 
it,  and  was  extensively  useful.  This  exemp- 
tion may  conduce  much  to  ite  convenience,  and^ 
perhaps,  very  considerably  to  ite  profit.  But- 
tnany  things  may  be  convenient  and  beneficial 
in  the  account  of  mercantile  profit  or  bank 
dividends,  which  are  not  necessaiy  to  the  very 
existence  of  the  corporation.  Certainly  the  ex- 
emption from  taxation  is  of  this  character.  It 
is  not  incident  to  the  corporation.  If  necessary 
to  secure  to  it  the  most  beneficial  uses  of  its- 
corporate  franchises,  it  must  obtain  it  by  a 
special  •grant;  it  must  be  specially  in-  ['TIS 
serted.  An  inquiry,  how  tar  Congress  have 
constitutional  power  to  do  this,  were  they  to- 
attempt  it,  would  still  further  elucidate  tiie  er- 
roneous cluiracter  of  the  position,  that  it  is  an> 
incident  of  the  charter,  independent  of  special 
grant. 

Mr.  Clay,  for  the  respondents,  declined  ar- 
guing the  question  of  the  right  of  the  state- 
of  Ohio  to  tax  the  bank,  considering  it  as  final- 
ly determined  by  the  former  decision  of  the 
cour^  which  was  supported  by  irresistible  ar* 
gumente,  to  whidi  M  could  add  no  farther  il- 
lustration. But  this  was  not,  like  the  lav  oT 
Maryland,  a  case  of  taxation.  It  was  a  law  en- 
acted for  the  purpose  of  expelling  the  branches- 
of  the  bank  frtan  the  state  of  Ohio,  by  infiict- 
ing  penalties  amounting  to  a  prohibition.  It 
might  be  called  a  bill  of  paina  and  penalties. 
An  examination  of  ite  provisions  would  show 
that  the  penalties  were  greater  in  amount  than> 
the  entire  dividends.  It  was  unequal  and  un- 
just in  ite  operations.  It  was  a  confiscation,, 
and  not  a  tax.  It  was  the  same  on  the  branch 
at  Cincinnati,  which  had  a  capital  of  one  mil- 
lion and  a  half,  with  that  at  Ohilicothe,  which, 
had  only  a  capital  of  half  a  million  of  dollars. 
It  was  obvious,  that  if  one  state  could,  in  this, 
manner,  expel  one  of  the  oflices  of  discount 
and  deposit  inm  ite  territory,  every 
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m^ht  do  the  same  thing.  If  one  state  may  ex- 
pefa  branch,  another  state  may  expel  the  par- 
•ent  bank  itself;  and  thus  this  great  inatitution 
-of  the  national  government  would  be  extirpat- 
798*]  ed  and  destroyed  'by  the  local  govern- 
ments, within  whose  territory  it  was  estab- 
lished. 

Ib  it  possible,  that  against  this  highly  penal 
law,  there  is  no  preventive,  peacable  remedy? 
that  the  bank  must  submit  to  the  alterna- 
tive of  withdrawing  its  branches,  or  of  paying 
the  penaltyT  that  it  must  do  this,  not  for 
one  year,  but  for  the  whole  period  of  its  ex- 
istence? Is  it  possible  that  our  jurisprudence 
should  be  so  defective  that  the  law  of  the 
whole  may  be  defeated  in  its  operation  by  a 
single  part  I  that  if  a  state  should  lay  a  duty  on 
imports  or  tonnage,  contrary  to  the  express 
provisions  of  the  constitution,  no  adequate 
means  could  be  found  to  prevent  its  collection 
the  officers  of  the  state  government  T 

Alt  these  propositions  must  be  maintained  by 
-our  opponents,  or  they  must  surrender  their 
-cause.  It  is,  accordingly,  contended  by  them, 
that  tiie  remedy  is  misconceived,  .(1)  because 
the  state  is  not  made  a  party.  But  if  such 
parties  are  before  the  cour^  as  will  enable  it  to 
make  an  effectual  decree,  it  will  proceed,  al- 
though there  be  improper  parties  made,  or  par- 
ties omitted,  who  might  have  been  made.  Such 
is  the  practice  where  jurisdiction  is  sustained 
in  the  Circuit  Court  against  some  parties, 
-against  whom  an  effectual  decree  can  be  made, 
although  others  are  omitted,  on  account  of 
their  being  a1»ent,  or  citizens  of  the  same  state 
with  the  plaintiff.  The  true  ground  seems  to 
be,  that  if  the  court  can  give  redress ;  if  its  de- 
cree can  be  rendered  effectual;  if  the  party  can 
70  7*]  *be  put  in  possession  of  the  thing 
■claimed,  the  court  will  proceed.  Here  the 
party  omitted  is  b  sovereign  state,  who  is  en- 
tirely exempt  from  jurisdiction.  The  court 
will  therefore  proceed  against  the  other  proper 
parties. 

But  it  is  also  insisted  that  the  remedy  ia  mis- 
cpnceived,  because  a  state  is  the  real  party 
defendant.  We  deny  that  a  collateral  or  con- 
tingent interest  will  necessarily  make  a  party 
who  must  be  joined. 

The  state  is  not  a  formal  party  on  the  record ; 

.and  that  the  state  is  not  necessarily  a  party, 
by  reason  of  its  incidental  interest,  is  conceded 
by  the  admission  that  the  bank  might  have  re- 
covered in  trover,  trespass,  or  detinue,  against 
the  defendants,  who  actually  took  the  money. 
That  the  suit  concerns  the  public  acts  of  an 

-officer  of  the  state  government,  who  ia  one'  of 
the  defendants,  does  not  make  the  state  itself 
a  necessary  party.  This  is  the  settled  law  of 
the  court  In  the  case  of  Tlie  United  States  v. 
Peters,*  it  was  held  that,  although  the  interests 
of  a  state  may  be  ultimately  affected  by  the 
decision  of  a  cause,  yet  if  an  effectual  remedy 

■can  be  had,  without  making  the  state  a  de- 
fendant to  the  suit,  the  courts  of  the  United 
States  are  bound  to  exercise  jurisdiction.  So, 
in  England,  in  The  Grenada  case,  the  fiscal 
rights  of  the  sovereign  were  drawn  directly  in 
question,  and  finally  determined,  in  a  suit 
brought  by  an  individual,  to  recover  back  from 
the  collector  of  the  customs  of  the  island,  the 
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amount  of  duties  unconstitutionany  "Jev-[*7»8 
ied  by  that  officer.'  The  party  there  was  not 
compelled  to  resort  to  hia  petition  of  right,  or 
any  other  mode  of  proceeding  peculiar  to  claims 
against  the  crown.  The  immunity  of  one  of 
the  states  of  this  Union  from  suits  in  the  courts 
of  justice,  is  not  greater  than  that  of  the  crown 
in  England.  The  constitution  merely  ordains 
that  a  state,  in  its  sovereign  capacity,  shall  not 
be  sued.  It  does  not  ordain  that  the  citizen 
shall  not  have  justice  done  him,  because  a  state 
may  happen  to  be  collaterally  interested.  It 
does  not  ordain  that  a  law  of  the  United  States 
shall  be  violated,  to  the  prejudice  of  a  citizen, 
because  a  law  of  the  s^te  happens  to  come 
under  consideration.  If  the  state  of  Ohio  ia  a 
party,  so  is  the  government  of  the  United  States 
a  party  in  its  sovereign  Interests,  which  are 
more  sacred  and  important  than  mere  proprie- 
tary inierests.  But  even  if  the  state  be  a 
party,  that  circumstance  would  not  oust  the 
jurisdiction  of  the  court,  in  a  case  arising  un- 
der the  constitution  and  laws  of  the  Union. 
There  the  nature  of  the  controversy,  and  not 
the  character  of  the  parties,  must  determine  the 
question  of  jurisdiction.  Guch  is  conceived  to 
be  the  spirit  and  effect  of  the  decision  of  the 
court  in  the  case  of  Cohens  v.  Virginia.  It  is 
competent  for  Congress  to  determine  what 
court  shall  have  jurisdiction  in  this  class  of 
cases,  which  it  has  done  as  to  the  bank,  by 
giving  it  the  right  of  suing  In  the  circuit  courts 
of  the  Union. 

Again,  if  the  state  is  to  be  considered  a 
party,  *it  is  a  party  plaintiff.  The  state  [*799 
IS  the  actor,  and  the  bank  ia  a  defendant.  In 
form  it  may  not  be  so,  but  the  substance  is  to 
be  r^rded.  The  injunction  ia  essentially  a 
defensive  proceeding.  Suppose  the  state,  or 
even  the  United  States,  had  recovered  a  judg- 
ment against  the  bank,  might  not  the  proceed- 
ings upon  that  judgment  be  enjoined?  An^  ia 
the  nature  of  the  case  varied  because  the  pro* 
ceeding  is  here  in  pais?  Suppose  the  state  bad 
proceeded  by  distraining  for  the  tax,  and  the 
bank  had  replevied,  who  would  have  been  both 
the  real  and  technical  plaintiff  in  that  case? 
The  whole  case  is  to  be  considered  according  to 
its  true  nature  and  character,  which  is,  that  of 
a  proceeding  by  the  state  to  recover  a  tax  or 
penalty;  and  uie  bank  resorts  to  its  natural 
protector  for  defense,  1^  means  <^  an  injunc- 
tion, which  is  a  parental,  prevoitiTe,  peace- 
able ronedy. 

It  is  said  that  this  is  a  case  of  trespass  only, 
and  that  the  party  ought  to  have  been  left  to 
his  appropriate  remedy  at  law.  But  this  is  not 
a  case  of  a  aolitary  remediable  trespass.  It  is 
one  of  annual,  of  repeated,  vexatious  occur- 
rence, for  which  an  injunction  is  the  appropri- 
ate remedy.  All  injunctions  are  discretionary, 
and  granted  upon  the  peculiar  circumstances 
of  the  case.  The  juriadietion  of  a  court  of 
equity  as  to  injunctions,  has  been  always  con- 
sidered  a  most  useful  one,  and,  of  late  years, 
they  have  been  dispensed  with  a  much  more 
liberal  hand  than  formerly.  They  are  granted 
to  prevent  fraud  or  injustice;  to  stay  proceed- 
ings in  other  courts;  to  restrain  the  infringe- 
ment of  patent  and  copyri^ts;  to  restrain  uie 
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SttO*]  "transfer  of  negotiable  instruments, 
vfaere  the  transfer  will  defeat  the  object  of  the 
suit;  to  atay  waste,  in  which  case  they  have 
sopnseded  the  common  law  remedy  by  writ  of 
estrepement.  In  the  case  of  patents  and  copy- 
ri^ts,  it  is  not  necessary  to  establish  previous- 
ly the  right  at  law,  for  it  is  grounded  on  an  act 
of  parliament,  and  appears  by  record.'  The 
principle  on  which  injunctions  in  all  these 
cases  are  granted,  is  to  prevent  a  wrong  where 
damages  would  not  give  adequate  relief.  So, 
there  are  caaes  where  bills  of  peace  have  been 
brought,  though  a  mere  general  right  was 
daimed  by  the  plaintiff,  and  no  privity  oetween 
him  and  the  deiendanta,  nor  any  general  rights 
on  the  part  of  the  defendants,  and  where  many 
more  mi^t  be  concerned  than  those  brought 
before  the  court.  Such  are  bills  for  duties,  as 
in  the  case  of  The  City  of  London  v.  Perkins, 
b  the  present  case,  it  is  quite  clear  that  it 
would  be  an  idle  mockery  to  compel  the  parties 
to  resort  to  their  legal  remedy,  which  would  be 
wIh^  inadequate  to  prevent  the  destruction 
«f  thdr  francnise. 

As  to  the  formal  objection  of  the  defect  of  a 
mrrant  of  attorney  from  the  bank,  authorizing 
these  proceedings,  it  is  now  too  late  to  take 
tiut  objection,  even  if  it  could  have  been  avail- 
aUe  at  any  atage  of  the  suit.  It  is  matter  of 
tona  only,  whidt  -should  have  been  pleaded  in 
abatement.  It  is  cured  by  the  provisions  of  the 
jodidaTy  act  of  1789,  ch.  20,  s.  84. 
SOI*]  «Ur.  Wris^t,  for  the  appellants,  in 
reply,  insisted,  that  a  special  authority  must  be 
shown  for  the  institution  of  the  suit  in  the 
name  of  a  corporation,  which  could  only  appear 
\ij  attorney,  imder  its  common  seal.  Adrait- 
tiog,  however,  that  the  corporation  might,  by  a 
mere  resolution  of  the  board  of  directors,  au- 
thnize  the  suit,  following  the  analogy  of  the 
ctNs  of  The  Bank  of  Columbia  v,  Patterson,  and 
Fledcner  T.  The  Bank  of  the  United  States,  euch 
resolution  must  appear  on  the  record,  in  the 
same  manner  as  a  warrant  of  attorney.  Nor 
are  the  defendants  precluded  by  the  appeal 
from  taking  advantage  of  this  defect.  A  de- 
cree is  a  judicial  act.  Its  validity  depends  upon 
there  being  a  party  before  the  court,  legally 
competent  to  ask  it.  A  corporation  can  only 
appear  |^  its  attorney  or  solicitor,  duly  author- 
isn;  and  if  this  authority  is  not  apparent  upon 
the  ftce  trf  the  record,  the  decree  is  erroneous, 
ud  cannot  be  supported. 

There  are  no  proofs  or  admissions  suflBcient 
to  charge  the  defendant,  Sullivan.  He  knows 
nothing  of  his  own  knowledge.  The  informa- 
tion from  his  predecessor  in  office,  Currie,  is  no 
proof.  The  bill  charges  that  he  received  the 
BHuey  as  a  dq>osit,  without  any  interest  in  it. 
The  answer  states  that  he  receives  and  holds  it 
u  a  public  officer,  and  has  no  private  interest 
in  it.  The  case  in  6  Ves.  Jan.  738,  was  a 
mnch  stronger  admission  than  this,  and  yet  it 
vu  held  insufficient.  The  answer  of  one  de- 
feodant  cannot  affect  another.  The  answer  of 
a  party  having  no  interest,  cannot  affect  a  pcr- 
son  having  an  interest.  The  'answer 
of  Sniliran  and  Currie  could  not  affect  the 
of  Ohio,  against  which  the  decree  oper- 
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ated,  and  whose  treasury  was  entered,  in  order 
to  execute  the  writ  of  sequestration. 

It  is  impOBsible  to  determine  whether  the  in- 
junction IB  meant  to  be  supported  upou  the 
ground  of  preventing  an  irreparable  injury,  or 
of  protecting  the  franchise  of  the  plaintiffs. 
No  case  has  been  shown  of  an  injunction  to 
prevent  a  mere  trespass  on  chattels,  or  where 
the  injury  intended  is  not  an  interference  in 
the  enjoyment  of  the  plaintiff's  exclusive  priv- 
ileges, but  only  a  trespass  upon  their  property, 
for  which  they  have  an  adequate  remedy,  by 
suit  at  law,  in  various  forms  of  action.  Mere 
general  principles,  upon  which  courts  of  equity 
ma^  hare  proceeded  a  certain  length  in  inter- 
posing by  mjunction,  will  not  warrant  the  ex- 
tending this  extraorcUnary  remedy  still  further. 
Some  analogous  case  must  be  found  to  sup- 
port this  injunction. 

An  injunction  binds  no  person  but  the  par- 
ties to  the  suit.*  Here  the  sole  interest  is  in  the 
state  of  (Hiio.  She  is,  therefore,  an  indispensa- 
ble  party  to  the  bill.  But  she  cannot  be  made 
a  party,  because  ahe  cannot  be  sued.  The  in- 
evitable consequence  is,  that  the  court  below 
cannot  take  jurisdiction  of  the  cause.  Where, 
indeed,  the  proceeding  is  in  rem,  or  operates 
upon  the  subject-matter  in  controversy,  discon- 
nected from  the  persona  interested;  if  it  can  be 
shown  that  any  person  interested,  who  is  sub- 
ject to  the  jurisdiction  of  *the  court,  is  [*803 
absent  beyond  the  reach  of  its  process,  it  is  not 
necessary  to  make  such  a  person  a  party.  But 
here  the  party  omitted  is  a  sovereign  state, 
who  is  within  reach  of  process,  but  is  not  sub- 
ject to  the  jurisdiction,  and  cannot  be  brought 
before  the  court.  The  case  of  Cohens  v.  Vir- 
ginia  does  not  apply.  The  case  relates  exclu- 
sively to  the  appellate  jurisdiction  of  the  Su- 
preme Court,  and  merely  establishes  the  doc- 
trine, that  where  the  state  commences  a  suit  in 
its  own  courts,  and  a  question  arises  under  the 
constitution,  laws  and  treaties  of  the  Union,  the 
defendant  may  bring  the  cause  before  this 
court  by  appeal  or  writ  of  error.  The  appel- 
late process  is  not  considered  as  a  suit  agaihst 
the  state,  within  the  meaning  of  the  11th 
amendment.  The  Grenada  case,  in  England, 
is  equally  inapplicable.*  It  was  an  action  of 
assumpsit,  brought  to  recover  back  the  amount 
of  certain  duties  paid  to  the  collector  of  the 
island,  and  which  had  been  retained  in  his 
hands,  the  consent  of  the  Attorney-General, 
for  tlie  express  purpose  of  trying  the  question 
as  to  the  validity  of  the  King's  proclama,tion, 
by  which  the  duties  were  imposed.  The  court 
determined  that  the  King  had  precluded  him- 
self from  the  exercise  of  his  power  of  preroga- 
tive legislation  over  a  conquered  country^  by 
previously  authorizing  the  establishment  of  a 
colonial  legislature,  and,  tiierefore,  gave  judg- 
ment for  the  plaintiff.  The  present  suit  is 
substantially  a  suit  against  the  state.  The 
11th  amendment  to  the  constitution  was  in- 
tended to  protect  the  state  effectually  from  the 
'suit  of  an  individual,  not  to  permit  [^804 
its  sovereign  rights  to  be  drawn  in  question, 
and  its  property  to  be  taken  indirectly  by  suing 
its  officers.   In  the  ease  of  the  United  States  r. 
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Paten,  the  faterfcraiee  of  the  itate  waa  by  s 
law  passed  lubsequent  to  the  decree,  and  iu- 
tendM  to  operate  directly  apon  it,  and  defeat 
its  execution.  A  court  of  law,  from  necessity, 
sometimes  allows  suits  to  be  maintained  against 
mere  agents,  who  are  the  active  parties,  in  cases 
of  trespass  or  other  torts;  but  it  is  the  invaria- 
ble practice  of  the  Court  of  Chancery  to  pro- 
ceed anhut  the  parties  really  interested,  and 
the  omission  of  any  of  them  u  a  fatal  defect. 
The  polioty  which  exempts  the  states  from  be- 
ing  sued  in  the  courts  of  the  Union,  is  the 
same,  whether  the  case  arise  under  the  consti- 
tution and  laws  of  the  United  States,  or 
whether  the  jurisdiction  is  founded  upon  the 
character  of  the  parties.  The  terms  of  the 
exemption  equally  comprehend 'both  classes  of 
eases. 

The  court  having  expressed  a  wish  that  the 
cause  should  be  re-argued  upon  the  point  of 
the  constitutionality  and  effect  of  the  provision 
in  the  charter  of  the  bank,  which  authorizes  it 
to  sue  in  the  circuit  courts  of  the  Union,  it  was 
this  day  again  argued  upon  that  point  (in  con- 
nection .with  the  case  of  The  Bank  of  the  Unit- 
ed States  V.  The  Planters'  Bank  of  Georgia,  in 
which  the  same  question  was  involved),  by 
3i&.  Clay,  Mr.  Webster  and  Mr.  Sergeant  for 
the  jurisdiotion,  and  by  Mr.  Harper,  Mr.  Brown 
and  Mr.  Wright  against  it. 
80S*]  *In  favor  of  the  jurisdiction,  it  was 
argued,  (1)  that  the  jurisdiction  was  expressly 
and  unequivocally  conferred  by  the  act  of 
1816,  s.  7,  incorporating  the  bank.  The  terms 
used-  were  free  from  all  ambiguity,  and  they 
were  introduced  for  the  avowed  purpose  of  giv- 
ing jurisdiction  to  the  circuit  courts.  In  the 
ease  of  The  Bank  of  the  United  States  v.  De- 
Teauz,^  it  had  been  dedded  that  the  former  na- 
tional iHUik  had  not,  by  rirtue  of  its  charter,  a 
ri^t  to  sue  in  the  federal  courts.  That  char- 
ter gave  it  a  right  "to  sue  and  be  sued,  in  courts 
of  record,  or  any  other  place  whatsoever,"  which 
it  was  determined  did  not' confer  the  privilege 
of  4uing  in  the  courts  of  the  Union,  they  not 
being  expressly  mentioned.  But  no  doubt  was 
intimated  that  those  courts  would  have  had 
jurisdiction,  if  they  had  been  mentioned  in  the 
act.  It  was  to  supply  this  defect  that  Con- 
gress adopted  the  phraseology  which  is  con- 
tained in  the  present  charter,  giving  the  bank 
power  "to  sue  and  be  sued  in  all  state  courts 
having  competent  jurisdiction,  and  in  any 
circuit  court  of  the  United  States."  Power  in 
the  party  "to  sue,"  confers  jurisdiction  on  the 
court.  Jurisdiction  is  always  given  for  the 
sake  of  the  suitor,  never  for  tlw  sake  of  the 
court.  It  was  most  natural  to  give  the  privi- 
lege to  the  suitor,  and  that  necessarily  carries 
with  it  the  jurisdiction;  for  without  the  juris- 
diction, he  cannot  enjoy  the  right.  To  author- 
ize the  bringing  of  a  suit,  is  to  authorize  a  suit 
to  be  entertained.  The  patent  laws,  and  many 
806*]  other  statutes  *of  Congress,  have  been 
ctmstrued  to  give  jurisdiction  bj  the  use  of 
similar  terms. 

2.  That  Congress  had  constitutional  author- 
ity to  confer  this  jurisdiction  on  the  circuit 
courts.  It  was  "a  case  arising  under  the  con-^ 
stitution  and  laws  of  the  United  States."  Every 
case,  in  which  the  bank  of  the  United  States 
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is  a  party,  Is,  in  the  itrietest  literal  interpreta- 
tion of  the  clause,  a  ease  arising  under  a  law- 
and  the  constitution  of  the  United  States.  But 
for  the  law,  the  case  would  never  have  existed. 
But  for  the  continued  existence  of  the  law,  it. 
oould  not  continue  to  exist.  If,  by  any  con* 
ceivable  means,  the  law  were  to  be  determined,, 
the  case  must  be  at  an  end.  There  Is,  there- 
for^ an  inseparable,  indissoluble  connectima 
between  the  law  and  the  case,  as  cause  and  ef- 
fect. The  case  owes  its  bein^  to  the  law,  and 
only  to  the  law.  The  establishment  of  a  cor- 
poration is  a  legulative  creation  of  a  faculty,, 
of  a  moral  being,  invisible  and  intangible,  but 
with  capacities,  powers  and  privileges,  rights. 
and  duties.  The  rights  it  may  require,  the- 
wrongs  it  may  suffer,  the  obligations  it  may 
incur,  the  injuries  it  may  inflict,  the  acts  it 
may  do,  its  power  to  do,  or  to  endure,  are  alt 
derived  from,  and  dependent  upon,  the  charter. 
To  the  charter  it  owes  its  being,  its  continued 
existence,  its  qualities  and  properties.  The 
charter  defines  its  duties,  and  affords  the  only* 
measures  of  its  responsibilities.  Every  act  it 
performs,  derives  its  validity  from  the  charter 
only,  and  whenever  it  deals  with  another,  it 
deMS  under  and  according  to  the  charter.  Ii» 
the  same  manner,  whoever  deals  with  it,  deals- 
under  and  according  to  the  eliarter.  *Its  [*807 
capacity  to  contrMt,  and  to  sue  and  be  sued» 
all  are  derived  from  that  source.  It  cannot 
ccHue  into  court,  without  bringing  the  law  in 
its  hand.  It  is  bound  in  every  case  to  show 
that  it  is  acting  within  the  limits  of  its  corpo- 
rate powers,  as  defined  in  that  law.  There  can 
be  no  ease,  where  the  l>ank  is  a  party,  in  whicb 

2nestions  may  not  arise  under  the  laws  of  tiaft 
Tnited  States.  In  every  sndi  case,  it  must  ap- 
pear that  it  was  duly  created,  continues  tf> 
exist,  has  power  to  contract,  and  to  bring  the- 
suit.  All  these  matters  arising  under  the 
laws  of  the  United  States,  and  under  no  other. 
Supp<»e  an  officer  created  by  act  of  Congress, 
could  not  Congress  confer  on  him  the  privi- 
leges of  suing  and  being  sued,  in  his  official 
capacity,  in  the  courts  of  the  Union !  Such  an 
officer  has  two  capacities,  private  and  official,, 
and  may  be  subject  to  different  Jurisdictions,, 
according  as  either  is  affected.  But  a  corpo- 
ration MS  but  one  capacity,  and  its  facultiea- 
cannot  be  divided.  Wherever  an  authority  i» 
given,  all  that  is  done  by  virtue  of  that  author- 
ity, is  done  under  it.  Everything  done  by  the- 
bank,  is  done  under  the  charter. 

If  it  should  be  contended  that  the  character 
of  the  case  depends  upmi  the  questions  to  arise 
in  it,  the  answer  is,  uiat  it  is  not  so  restricted 
tbe  constitution;  and  that  it  cannot  be  pre- 
viously known  what  particular  questions  ma^ 
arise  in  the  progress  of  the  cause.  The  princi- 
pal draws  to  it  the  incident,  or  accessory.  The 
character  of  the  case  depends  upon  its  generaf 
nature.  Every  suit  brought  by.the  bank,  is  for 
the  funds  placed  in  its  charge,  under  the  law  of 
the  United  SUtea. 

*But  the  question  here  is  about  the  [*808- 
exerdse  of  a  sovereign  power,  given  for  great 
national  purposes.  Those  who  framed  the  con- 
stitutitHi,  intended  to  establish  a  government 
complete  for  its  own  purposes,  supreme  within 
its  sphere,  and  capable  of  acting  by  its  own 
proper  powers.  They  intended'  it  to  con- 
sist of  three  co-ordinate  branches,  legislative* 
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«iMntiT^  and  judieiaL  In  the  conatruetion  of 
•ach  a  goTemment,  it  ia  an  obvioiu  maxim, 
''Hhat  the  judicial  power  Bhould  be  competent 
to  give  efficacy  to  the  oonstitutional  laws  of 
the  legifilature."*  The  judicial  authority,  there- 
fore, must  be  co-extensive  with  the  l^islative 
power.*  It  would  be  quito  as  reasonable  to 
IsaTe  the  execution  of  the  laws  of  the  Union  to 
the  state  executives,  as  to  leave  the  exposition 
«f  them  to  tbe  state  judiciaries.  It  was  in- 
tended that  the  federal  judiciary  should  ex- 
poond  all  the  laws  of  the  gOTemment,  and  that 
the  federal  executive  should  execute  them  all. 
This  association  is  so  inseparable  that  the 
power  of  legislation  carries  with  it  the  power 
«f  establishing  judicial  tribunals.  It  is  so  with 
iwpcet  to  the  power  oi  exclusive  legislation 
within  the  District  of  Columbia.  So  the  power 
of  establishing  postoffices  and  post-roads,  in- 
volves that  of  providing  judicial  means  for  the 
punishment  of  mail  robbers.  Moat  of  the  stat- 
ntes  for  the  punishment  of  crimes  are  founded 
<n  the  same  basis.  The  great  object,  then  of 
S09*]  tbe  'constitutional  provision,  respecting 
tbe  judiciary,  roust  make  it  co-extensive  with 
the  power  of  legulation,  and  to  associate  them 
inieparably,  so  that  where  one  went,  the  other 
ai^t  go  altmg  with  it.  Tbe  first  part  of  the 
artide,  where  the  jurisdiction  is  made  to  de- 
pend upon  the  nature  «f  the  controversy,  is  em- 
ployed for  this  purpose,  not  to  limit  and  re- 
strain. Bnt  it  was  neceasary,  for  great  pur- 
poses of  public  voliey,  to  extend  it  to  other 
cueSf  wh^  the  jurisdiction  is  made  to  depend 
nptm  the  character  of  the  parties.  These  are 
the  subject  of  the  remaining  part  of  the  article, 
b  that  part  of  it  which  relates  to  cases  aris- 
ing under  the  constitution,  laws,  and  treaties 
of  tbe  Union,  there  is  a  redundancy  in  the  lan- 
guage: "All  cases.**  Tbe  pleonasm  is  here 
scant  to  perform  its  usual  office,  to  be  em- 
lAatic.  It  marks  the  {ntention,  ud  affords  a 
principle  of  construction.  The  additional 
Unm,  "all  eases  in  taw  and  equity,**  also  serve 
to  heighten  the  effect,  and  to  show  that  noth- 
ing of  this  essential  power  was  to  be  put  to 
huard.  Surely  such  a  clause  must  be  con- 
strued liberally.  It  is  a  maxim  applicable  to 
tbe  interpretation  of  a  grant  of  political  power, 
that  tbe  authority  to  create  must  infer  a  pow- 
er effeetoalfy  to  protect,  to  pMore,  and  to  nu- 
tain.*  It  is  no  Iws  a  nuudm,  that  the  power  to 
«nate  a  faculty  of  any  sort  must  infer  the 
power  to  give  it  tbe  means  of  exercise.  A 
^ant  of  the  end  is  necessarily  a  grant  of  the 
means.  The  constitutional  power  of  Congress 
to  create  a  bank  is  derived  altogether 
810*]  'from  the  necessity  of  such  an  institu- 
tion, for  tbe  fiscal  purposes  of  the  Union.  It 
is  establiriwd,  not  for  tin  benefit  of  the  stock- 
boldera,  but  for  the  benefit  of  the  nation.  It 
li  part  of  the  fiscal  means  of  the  nation. 
Lidnd,  *the  power  of  creating  a  corporation 
ii  never  nsed  for  its  own  sake,  but  for  the  pur- 
pose of  effecting  something  else,"*  The  bank 
is  created  for  tbe  purpose  of  facilitating  all  the 
fiscal  operations  of  the  national  government. 
All  its  powers  and  faculties  are  conferred  for 
tUs  pvrpoa^  and  for  this  alone;  and  it  is  to  be 
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supposed  that  no  other  or  greater  powers  are 
conferred  than  are  necessary  to  this  end.  The 
collection  and  administration  of  the  public  rev- 
enue is,  of  all  others,  the  moat  important 
branch  of  the  pubtio  service.  It  is  that  which 
least  admits  of  hindrance  or  obstruction.  Tbe 
bank  is,  ia  effect,  an  instrument  of  the  gov- 
ernment and  ita  instrumental  ehameter  is  ita 
principal  character.  That  k  the  end;  all  Uw 
rest  are  means.  It  is  as  much  a  servant  of  the 
government  as  the  treasury  department  The 
two.  faculties  of  the  bank,  which  are  essential 
to  its  existence  and  utility,  are,  its  capacity  to 
hold  property,  and  that  of  suing  ^d  being 
sued.  The  latter  is  the  necesaai?  sanction  and 
security  of  the  former,  and  of  all  the  rest. 
The  former  must  be  inviolablOf  and  the  latter 
must  be  sufficient  to  secure  ita  Inviolability. 
But  it  is  not  so,  if  CVmgress  cannot  erect  a 
forum,  to  which  the  bank  may  resort  for  jua- 
tioe.  A  needful  operation  of  the  government 
becomes  dependent  upon  foreign  support, 
*which  ma^  be  given,  out  which  may  [*811 
also  be  witliheld.  There  is  no  unreasonable 
jealousy  of  the  state  judicatures;  but  the  con- 
stitution itself  snp*^ses  that  they  may  not 
always  be  worthy  of  confidence,  where  ike 
rights  and  interests  of  the  national  government 
are  drawn  in  question.  It  ia  indispensable  that 
the  interpretation  and  application  of  the  laws 
and  treaties  of  the  Union  should  be  uniform. 
The  danger  of  leaving  the  administration  of 
the  national  justice  to  the  local  tribunals,  ia 
not  merely  speculative..  In  Ohio,  the  bank  has 
been  outlawed;  and  if  it  cannot  seek  redress  In 
the  federal  tribimals,  it  can  find  it  nowhere. 
Where  is  the  power  of  coercion  in  the  national 
government  T  What  is  to  become  of  the  public 
revenue  while  it  is  goin^  on.  Congress  might 
not  only  have  given  origmal,  but  it  might  have 
given  exclusive  jurisdiction,  in  the  cases  men- 
tioned in  the  26th  aeetim  of  the  judidaiy  not 
of  1789,  0.  20}  instead  which,  it  has  con- 
tented itself  with  giving  an  appellate  juriadio* 
tion,  to  correct  the  errors  of  the  state  courts, 
where  a  question  incidentally  arises  under  the 
laws  and  treaties  of  the  Union.  But  here  the 
question  ia,  whether  tbe  government  of  the 
United  States  can  execute  one  of  its  own  laws, 
throu|^  the  proceaa  of  its  own  courts.  The 
right  of  the  bank  to  sue  in  the  national  eonrta, 
ia  one  of  its  essential  faculties.  U  that  can  be 
taken  away,  it  ia  deprived  of  a  part  of  its  be* 
ing,  aa  much  aa  if  it  were  stripped  of  its  power 
of  discounting  notes,  receiving  deposits,  or 
dealing  in  bills  of  exchange. 

Agamst  the  jurisdiction,  it  was  said,  that  by 
the  act  incorporating  the  old  Bank  of  the 
United  'States,  authority  ia  given  to  [*813 
the  corporation  "to  sue,  ete.,  m  eonrta  m  ree- 
ord,  or  any  other  ^lace  whataoever."  By  the 
present  charter,  it  is  empowered  "to  sue,  etc., 
in  all  state  courts  having  competent  jurisdic- 
tion, and  in  any  circuit  court  of  the  United 
States."  No  difference  is  perceived  in  the  legal 
effect  of  these  two  acts.  Both  give  the  same 
privileges.  The  circuit  courts  of  the  Union  are 
"courta  of  record;"  and  an  authority  to  sue  ia 
oourta  of  record,  or  any  other  plaoe  whataoever, 
is  an  authority  to  sue  la  the  circuit  courts. 
So  that,  if  CongresB  were  competent,  under  the 
conatitution,  to  vest  audi  a  jurisdiction  in  the 
federal  courts,  it  was  vested  by  tbe  first  act 
of  incorpwatitm.  Bat  in  the  eaae  of  The  Bank 
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of  the  United  States  t.  Deveaux,*  the  court 
says,  that  "by  the  judiciary  act,  the  jurisdic- 
tion of  the  circuit  courts  is  extended  to  cases 
wbere  the  constitutional  right  to  plead  and  be' 
impleaded  in  the  courts  of  the  Union,  depends 
on  the  character  of  the  parties;  but  where  that 
right  depends  on  the  nature  of  the  case,  the 
circuit  courts  derive  no  jurisdiction  from  that 
act,  except  in  the  single  case  of  a  controversy 
between  citizens  of  the  same  state  claiming 
lands  under  grants  from  different  states.  Un- 
less, then,  jurisdiction  over  this  cause  has  been 
given  to  the  Circuit  Court,  by  acme  other  than 
the  judidary  act,  the  Bank  of  the  United 
States  had  not  a  right  to  sue  in  that  court, 
upon  the  principle  that  the  case  arises  under 
a  lav  of  the  United  States."  The  court  then 
813*]  proceeds  to  consider,  'whether  jurisdic- 
tion had  been  given  to  the  Circuit  Court  by  the 
act  incorporating  the  bank,  and  determines 
that  it  had  not.  The  judiciary  act,  nor  no  oth- 
er law  of  CongresB,  can  extend  the  jurisdiction 
of  the  federal  courts  beyond  the. constitutional 
limits.  The  charter  attempted  to  confer  ju- 
risdiction on  the  state  <vurts,  in  cases  where 
the  bank  is  a  party.  This  provision,  and  that 
empowering  tt  to  sue  in  the  circuit  courts  of 
the  Union,  are  both  equally  voidi  The  act 
must  therefore  be  restricted,  so  as  to  give  the 
corporation  authority  to  sue  and  be  sued  in 
such  courts  only  as  are  competent  to  take 
jurisdiction.  This  court  has  determined  that 
the  right  of  the  corporation  to  litigate  in  the 
courts  of  the  Union, .  depends  upon  the  char- 
acter (as  to  citizenship)  of  the  members  which 
compose  the  body  corporate,  and  that  a  cor- 
poration, as  such  cannot  be  a  citizen,  within 
the  meaning  of  the  constitution.*  There  is  here 
no  averment  on  the  record,  that  the  plaintiffs 
have  a  right  to  sue,  upon  the  ground  of  the 
corporation  being  citizens  of  a  different  state 
from  the  defendants;  nor  could  such  averment 
have  been  made,  consistently  with  the  tpith 
of  the  fact. 

It  had  been  said  that  every  suit  brought  by 
the  bank,  arises  under  the  laws  of  the  United 
States,  because  the  bank,  with  all  its  powers 
and  faculties,  was  created,  and  existed,  by  a 
law  of  the  United  States.  So  it  might  be  said 
of  an  alien  who  is  naturalized  by  the  laws  of 
914*]  the  Union,  that  'he  derives  his  citizen- 
ship from  those  laws.  But,  could  Congress, 
therefore,  authorize  all  naturalized  citizens  to 
sue  in  the  courts  of  the  Union?  A  clear  dis- 
tinction exists  between  a  party  and  a  cause; 
the  party  may  originate  under  a  law  with 
which  the  cause  has  no  connection.  A  revenue 
officer  may  commit  a  trespass  while  exMuting 
his  official  duties,  and  if  he  justifies  under  the 
statutes  of  the  United  States,  a  question  will 
arise  under  them,  in  which  an  appellate  juris- 
diction is  given  to  this  court,  to  correct  the 
errors  of  the  state  courts.  But  could  Congress 
give  additional  jurisdiction  to  the  federal 
courts,  in  all  suits  brouriit  by  or  against  the 
revenue  officers?  In  Muntyre  r.  Wood,*  this 
court  says,  "when  questions  arise  under  the 
constitution  of  the  United  States,  in  the  state 
courts,  and  the  party  who  claims  a  right  or 

1.  _0  Crancb,  8S. 

2.  — Hope  InsnranM  Craipany  T*  Boardman,  6 
Crutch,  61. 

.1.— 7  Crancb,  60B. 
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privilege  under  them  is  nnsuecessfu),  an  ap- 
peal is  given  to  the  Supreme  Cpiut;  and  this 
provision  the  legislature  has  thought  sufficient 
at  present  for  all  the  political  purposes  to  be 
answered  by  the  clause  of  the  constitution 
which  relates  to  the  subject."  And  it  may  be 
added,  that  it  must  remain  sufficient  until  the 
law  shall  be  changed  by  some  unequivocal  pro- 
vision within  the  constitutional  competency  of 
Congress  to  make. 

It  was  also  contended,  that  every  right  that 
accrues  to  the  bank  in  its  corporate  character, 
upcm  which  a  suit  can  be  maintained,  is  to  be 
regarded  as  arising  under  the  charter,  and,  con- 
sequently, under  a  law  of  the  United  States. 
But  the  jurisdiction  *of  the  federal  [*81Sfc 
courts,  if  it  attach  at  all,  must  attach  either  to 
the  party  or  to  the  case.  The  party  and  his 
rights  cannot  be  so  mixed  together  as  that  the 
legal  origin  of  the  first  shall  give  character  to 
the  latter.  A  controversy  regarding  a  promis- 
sory note  or  bill  of  exchange  cannot  be  said  to 
arise  under  an  act  of  Congress,  because  the 
bank  which  is  created  by  an  act  of  Congress, 
has  purchased  the  note  or  bill.  Neither  the 
rules  of  evidence,  nor  the  law  of  contract,  can 
be  regulated  by  the  national  legislature.  But> 
in  the  case  supposed,  no  question  can  arise,  ex- 
cept under  the  law  of  contract  and  the  rules  of 
evidence.  No  law  of  Congress  is  drawn  into 
question,  and  its  correct  decision  cannot  possi- 
bly depend  upon  the  construction  of  such  law. 
The  bank  cannot  come  into  the  federal  courts 
as  a  party  suing  for  a  breach  of  contract 
or  a  trespass  upon  its  property;  for,  neither  its 
character  as  a  party,  nor  the  nature  of  a  con- 
troversy, can  give  the  court  jurisdiction. 
The  case  does  not  arise  under  its  charter.  It 
arises  under  the  general  or  local  law  of  con- 
traetf  and  may  be  determined  without  opening 
the  statute  book  of  the  United  States.  The 
privilege  conferred  upon  the  bank  in  its  char- 
ter, to  sue  in  the  circuit  courts,  must  be  lim- 
ited, not  only  by  the  criterion  indicated;  it 
must  also  be  limited  by  the  general  provisiona 
of  the  judiciary  act,  regulating  the  exercise  of 
jurisdiction  in  the  circuit  courts.  It  cannot 
sue  upon  a  chose  in  action  assigned  to  it,  un- 
less the  jurisdiction  would  have  attached  be- 
tween the  original  parties;  it  cannot  sue  a 
party  in  the  Circuit  Court,  'over  whom 
the  existing  laws  give  the  Supreme  Court  ex- 
clusive jurisdiction.  The  privilege  must  be  en- 
joyed, subject  to  existing  laws.  As  to  the  leg- 
islation of  Confess  in  giving  to  the  courts  of 
the  Union  cognizance  of  criminal  offenses,  that 
depended  on  the  plain  principle,  that  where 
a  power  is  granted,  all  its  incidents  pass.  Con- 
grcss  has  power  to  legislate  on  various  sub- 
jects. It  is  an  incident,  that  they  may  enforce 
obedience  to  the  laws  they  make  on  those  sub< 
jects,  by  punishing  offenses  against  them. 
Thus,  for  example,  the  right  to  punish  perjury, 
and  the  falsification  of  judicial  records,  as  es- 
sential to  the  administration  of  justice.  Hence, 
Congress  has  assumed  the  power  of  punishing 
those  offenses,  when  connected  with  the  pro- 
ceedings in  the  courts  of  the  Union.  So,  in 
the  case  of  patents,  the  grant  creates  the- 
right;  and  the  power  to  secura  to  Inventors  tbe- 
exclusive  benefit  to  their  discoveries,  could  not 
be  executed  without  giving  the  patentees  a 
right  to  sue  in  those  courts. 

TVhent.  9.. 
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Ut.  Chief  Jnstlee  HanhaU  deliTered  the 
opSnion  of  the  court,  and  after  stating  the 
cue,  proceeded  as  follows : 

At  the  close  of  the  ar^^ment,  a  point  was 
raggpsted,  of  such  vital  importance  as  to  in- 
duce the  court  to  request  that  it  might  be  par- 
tieolirly  spokn  to.  That  point  is,  the  right 
of  the  bank  to  sue  in  the  courts  of  the 
United  States.  It  has  been  argued,  and  ought 
to  be  disposed  of,  before  we  proceed  to  the 
aetnal  exercise  of  jurisdiction,  by  deciding  on 
the  rights  of  the  parties. 

>17*]  *Tfae  appellants  contest  the  jurisdic- 
tion  of  tbe  court  on  two  grounds: 

Itt.  That  the  act  of  Congress  has  not  given  it. 

2d.  That,  under  the  constitution,  Congress 
cannot  give  it. 

1.  The  first  part  of  the  objection  depends 
entirely  on  the  langiiage  of  the  act.  The  words 
are,  that  the  bank  shall  be  "made  able  and 
capable  in  law,**  "to  sue  and  be  sued,  plead 
ud  be  impleaded,  answer  and  be  answered, 
defend  and  be  defended,  in  all  state  courts 
having  competent  jurisdiction,  and  in  any  cir- 
enlt  court  of  the  United  States." 

These  words  seem  to  the  court  to  admit  of 
bat  one  interpretation.  They  cannot  be  made 
plainer  by  explanation.  They  give,  expressly, 
the  right  "to  sue  and  be  sued,"  "in  every  cir- 
etdt  court  of  the  United  States,"  and  it  would 
be  difficult  to  substitute  other  terms  which 
woald  be  more  direct  and  appropriate  for  the 
purpose.  The  argument  of  the  appellants  is 
fonnded  on  the  opinion  of  this  court,  in  The 
Bank  of  the  United  States  Deveanx,  5 
Cranch,  88.  In  that  case  it  was  decided  that 
the  former  Bank  of  the  United  States  was  not 
entbled.  by  the  act  which  incorporated  it,  to 
toe  in  the  federal  courts.  The  words  of  the 
Id  section  of  that  act  are  that  the  bank  may 
"me  and  be  sued,"  etc.,  "in  courts  of  record,  or 
any  other  place  whatsoever."  The  court  was 
of  opinion  that  these  general  words,  which  are 
nsnal  in  all  acts  of  incorporation,  gave  only  a 
general  capacity  to  sue,  not  a  particular  privi- 
Sis*)  lege  to  sue  in  the  'courts  of  the  United 
Btites;  and  this  opinion  was  strengthened  by 
the  circumstance  that  the  9th  rule  of  the  7th 
Mction  of  the  same  acts,  subjects  the  directors, 
in  case  of  excess  in  contracting  debt,  to  be  sued 
b  their  private  capacity,  "in  any  court  of  rec- 
ord of  the  United  States,  or  either  of  them." 
The  express  grant  of  jurisdiction  to  the  federal 
courts,  in  this  case,  was  considered  as  having 
tome  influence  on  the  construction  of  the  gen- 
eral words  of  the  3d  section,  which  does  not 
mention  those  courts.  Whether  this  decision 
be  right  or  wrong,  it  amounts  only  to  a  decla- 
ration, that  a  general  capacity  in  the  bank  to 
ioe,  without  mentioning  the  courts  of  the  Un- 
ion, may  not  give  a  right  to  sue  in  those 
courts.  To  infer  from  this,  that  words  express- 
ly conferring  a  right  to  sue  in  those  courts 
do  not  give  the  right,  is  surely  a  conclusion 
which  the  premises  do  not  warrant. 

Tbe  act  of  incorporation,  then,  confers  juris- 
diction on  the  circuit  courts  of  the  United 
States,  if  Congress  can  confer  it. 

2.  We  will  now  consider  the  constitutional- 
ity of  the  clause  in  the  act  of  incorporation, 
wlueh  MiUiorises  the  bank  to  ane  in  the  federal 
eonrta. 

In  support  of  this  elanse,  it  is  said  tliat  the 
l^slatire,  executiTe,  and  judicial  poweri^  of 
•  L.  ed. 


every  well-oonstmoted  government,  are  eo-ex- 
tensive  with  each  other;  that  is,  they  are  po- 
tentially co-extensive.  The  executive  depart- 
ment  may  constitutionally  execute  every  law 
which  the  legislature  may  constitutionally 
make,  and  the  judicial  department  may  receive 
from  the  legislature  the  power  of  construing 
every  such  law.  All  governments 'which  [*819 
are  not  extremely  defective  in  their  organi- 
zation, must  possess,  within  themselves,  the 
means  of  expounding,  as  well  as  enforcing, 
their  o^  laws.  If  we  examine  the  constitu- 
tion of  the  United  States,  we  find  that  its 
framers  kept  this  great  political  principal  in 
view.  The  2d  article  vests  the  whole  executive 
power  in  the  President;  and  the  3d  article  de- 
clares, "that  the  judicial  power  shall  extend 
to  all  cases  in  law  and  equity,  arising  under 
this  eonstitution,  the  laws  of  the  United 
States,  and  treaties  made,  or  wUeh  shall  be 
made,  under  their  authority." 

This  clause  enables  the  judicial  department 
to  receive  jurisdiction  to  the  full  ext^t  of  the 
constitution,  laws,  and  treaties  of  the  United 
States,  when  any  question  respecting  them 
shall  assume  su^  a  form  that  the  judicial 
power  is  capable  of  acting  <m  it.  'That  jiower 
IS  capable  of  acting  only  when  the  subject  la 
submitted  to  it  by  a  party  who  asserts  hts 
rights  in  the  form  prescribed  by  law.  It  then 
becomes  a  case,  and  the  constitution  declares 
that  the  judicial  power  shall  extend  to  all 
cases  arising  under  the  constitution,  laws,  and 
treaties  of  the  United  States. 

The  suit  of  The  Bank  of  the  United  States 
Osbom  et  al.,  is  a  case,  and  the  question  is, 
whether  it  arises  under 'a  law  of  the  United 
States. 

The  appellants  contend  that  it  does  not,  be- 
cause several  questions  may  arise  in  it,  which 
de[>end  on  the  general  principles  of  the  law,  not 
on  any  act  of  Congress. 

If  this  were  sufficient  to  withdraw  a  ease 
from  *the  jurisdiction  of  the  federal  ["820 
courts,  almost  every  case,  although  involving 
the  construction  of  a  law,  would  be  with- 
drawn; and  a  clause  in  the  constitution,  relat- 
ing to  a  subject  of  vital  importance  to  the  gov- 
ernment, and  expressed  in  the  most  comprehen- 
sive terms,  would  be  construed  to  mean  almost 
nothing.  There  is  scarcely  any  case,  every  part 
of  which  depends  on  the  constitution,  laws,  or 
treaties  of  the  United  States.  The  questions, 
whether  the  fact  alleged  as  the  foundation  of 
the  action,  be  real  or  fictitious;  whether  the 
conduct  of  the  plaintiff  has  been  such  as  to 
entitle  him  to  maintain  his  action;  whether  his 
right  is  barred;  whether  he  has  received  satis- 
faction, or  has  in  any  manner  released  his 
claims,  are  questions,  some  or  all  of  which  may 
occur  in  almost  every  ease;  and  if  their  exist- 
ence be  suflicient  to  arrest  the  jurisdiction 
of  the  court,  words  which  seem  intended  to  be 
as  extensive  as  the  eonstitution,  laws,  and 
treaties  of  the  Union,  which  seem  designed  to 
give  the  courts  of  the  government  the  con- 
struction of  all  its  acts,  so  far  as  they  affect 
the  rights  of  individuals,  would  be  reduced  to 
almost  nothing. 

In  those  cases  In  which  original  jurisdiction 
is  given  to  the  Supreme  Court,  the  judicial 
power  of  the  United  States  cannot  be  exerdsed 
in  its  appellate  form.  In  every  other  case  the 
power  ia  to  be  exercised  ia  itB<Hriginalorap»el- 
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late  form,  or  both,  as  the  visdom  of  Congress 
may  direct.  With  the  exception  of  these  cases, 
in  which  original  jurisdiction  is  ^ven  to  this 
court,  there  is  none  to  which  the  judicial  pow- 
«r  extends,  from  which  the  originu  jurisdiction 
S21*]  of  the  inferior  oourts  is  excluded  'by 
the  constitution.  Original  jurisdiction,  bo  tn 
as  the  constitution  gives  a  rule,  is  co-extensive 
with  the  judicial  power.  We  find,  in  the  con- 
stitution, no  pronibition  to  its  exercise,  in 
every  case  in  which  the  judicial  power  can  be 
exOTcised.  It  would  be  a  very  bold  construc- 
tion to  say  that  this  power  could  be  applied'  in 
Its  appellate  form  only,  to  the  most  important 
class  of  cases  to  which  it  is  applicable. 

The  constitution  establishes  the  Supreme 
Court,  and  defines  its  jurisdiction.  It  enumer* 
ates  cases  in  which  its  jurisdiction  is  original 
and  exclusive;  and  then  defines  that  which  is 
appellate,  but  does  not  insinuate  that  in  any 
such  case  the  power  cannot  be  exercised  in  Its 
original  form  by  courts  of  original  jtirisdiction. 
It  u  not  insinuated  that  the  judidal  power,  in 
cases  depending  on  the  character  of  the  cause, 
cannot  be  exercised  in  the  first  instance,  in  the 
courts  of  the  Union,  but  must  first  be  exercised 
in  the  tribunals  of  the  State;  tribunals  over 
which  the  government  of  the  Union  has  no 
adequate  control,  and  which  may  be  closed  to 
any  claim  asserted  under  a  law  of  the  United 
States. 

We  perceive,  then,  no  ground  on  which  the 

{troposition  can  be  maintained,  that  Congress  is 
ncapable  of  giving  the  circuit  courts  original 
jurisdiction,  in  any  case  to  which  the  appellate 
jurisdiction  extends. 

We  ask,  then,  if  it  can  be  sufficient  to  ex- 
clude this  jurisdiction,  that  the  case  involves 
questions  depending  on  general  principles  T  A 
eause  may  depoid  on  several  questions  of  fact 
S22*]  and  law.  Some  *of  these  may  depend 
on  the  construction  of  a  law  of  the  United 
States;  others  on  principles  unconnected  with 
that  law.  If  it  be  a  sufficient  foundation  for 
jurisdiction,  that  the  title  or  right  set  up  by 
the  party  may  be  defeated  by  one  construction 
of  the  constitution  or  law  of  the  United  States, 
and  sustained  by  the  opposite  construction,  pro- 
Tided  the  facts  neoessair  to  support  the  action, 
Iw  made  out,  then  all  the  other  questions  must 
Iw  decided  as  incidental  to  this,  which  gives 
that  jurisdiction.  Those  other  questions  can- 
not arrest  the  proceedings.  Under  this  con- 
4rtruction,  the  judicial  power  of  the  Union  ex- 
tends effectively  and  beneficially  to  that  most 
important  class  of  caseSf  which  depend  on  the 
character  of  the  cause.  On  the  opposite  con- 
struction, the  judicial  power  never  can  be  ex- 
tended to  a  whole  case,  as  expressed  by  the 
constitution,  but  to  those  parts  of  cases  only 
which  present  the  particular  question  involv- 
ing the  construction  of  the  constitution  or  the 
law.  We  say  it  never  can  be  extended  to  the 
whole  case,  because,  if  the  circumstance  that 
other  points  ara  involved  in  it,  shall  disable 
<rongre8s  from  authorizing  the  courts  of  the 
Union  to  take  jurisdiction  of  the  original  cause, 
it  equally  disables  Congress  from  authorizing 
those  Courts  to  take  jurisdiction  of  the  whole 
cause,  on  an  appeal,  and  thus  will  be  restricted  to 
a  single  question  in  that  cause;  and  words  ob- 
Tiously  intended  to  secure  to  those  who  claim 
T^ts  under  the  constitution,  laws,  or  treaties 
^ the  United  States,  a  trial  in  the  federal 
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courts,  will  be  restricted  to  the  Insecure  rem- 
edy of  an  appeal  upon  an  insulated  point,  after 
it  has  'received  that  shape  which  may  [*sas 
be  0ven  to  it  b^  another  tribunal.  Into  which 
be  IS  forced  against  his  will. 

We  think,  tiien,  that  when  a  question  to 
which  the  judicial  power  of  the  Union  is  ex- 
tended by  the  constitution,  forms  an  ingredient 
of  the  original  cause,  it  is  in  the  power  of 
Congress  to  give  the  circuit  courts  jurisdiction 
of  that  cause,  although  other  questions  of  fact 
or  of  law  may  be  involved  In  it. 

The  case  of  the  bank  is,  we  think,  a  very 
strong  case  of  this  description.  The  charter  of 
incorporation  not  only  creates  it,  but  gives  it 
every  faculty  which  it  possesses.  The  power 
to  acquire  rights  of  any  description,  to  truu- 
act  business  of  an^  description,  to  make  con- 
tracts of  any  description,  to  sue  on  those  con- 
tracts, is  given  and  measured  by  its  charter, 
and  that  charter  is  a  law  of  the  United  States. 
This  being  can  acquire  no  right,  make  no  con- 
tract, bring  no  suit,  which  is  not  authorized  by 
a  law  of  the  United  States.  It  is  not  only  it- 
self the  mere  creature  of  a  law,  but  all  its  ac- 
tions and  all  its  rights  are  dependent  on  the 
same  law.  Can  a  bemg,  thus  constituted,  have 
a  case  which  does  not  arise  literally,  as  wcill 
as  substantially,  under  the  lawT 

Take  the  case  of  a  contract,  which  is  put  aa 
the  strongest  against  the  bank. 

When  a  bank  sues,  the  first  question  which 
presents  itself,  and  which  lies  at  the  founda- 
tion of  the  cause  Is,  has  this  legal  entity  a 
right  to  sue?  Has  it  a  right  to  come,  not  into 
this  court  particularly,  but  Into  any  court? 
This  depends  on  a  *law  of  the  United  [*82-4 
States.  The  next  question  is,  has  this  being  a 
ri^ht  to  make  this  particular  contract?  If 
this  question  be  decided  in  iVt  negative,  tha 
cause  is  determined  against  the  plamtiff;  and 
this  question,  too,  depends  enUrely  on  a  law 
of  the  United  States.  These  are  important 
questions,  and  they  exist  in  every  possible  case. 
The  right  to  sue,  if  decided  once,  is  decided 
forever;  but  the  power  of  Congress  ^as  ex- 
ercised antecedently  to  the  first  decision  on 
that  right,  and  if  it  was  constitutional  then, 
it  cannot  cease  to  be  so,  because  the  {Mrtieular 
question  is  decided.  It  may  be  revived  at  th« 
will  of  the  party,  and  moat  probably  would  l>e 
renewed,  were  the  tribunal  to  be  changed.  But 
the  question  respecting  the  ri^ht  to  make  a 
particular  contract,  or  to  acquire  a  particular 
property,  or  to  sue  on  account  of  a  particular 
injury,  belongs  to  every  particular  case,  and 
may  be  renewed  in  every  case.  The  question 
forms  an  original  ingredient  in  every  cause. 
Whether  it  be  In  fact  relied  on  or  not,  in  the 
defense.  It  Is  still  a  part  of  the  cause,  and  may 
be  relied  on.  The  right  of  the  plaintiff  to  sue, 
cannot  depend  on  the  defense  which  the  defend- 
ant may  choose  to  set  up.  His  right  to  sue 
is  anterior  to  that  defense,  and  must  depend 
on  the  state  of  things  when  the  action  la 
brought.  The  questions  which  the  case  In- 
volves, then,  must  determine  its  character, 
whether  those  quettiona  be  made  In  the  cause 
or  not. 

The  appellants  say  that  the  case  arises  on 
the  contract;  but  the  validity  of  the  contract 
depends  on  a  law  of  the  United  States,  and  the 

Elaintiff  is  'compelled.  In  every  case,  [*895 
>  show  its  validity.  The  ease  arises  em- 
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phatieallj  under  the  law.  The  act  of  Congress 
M  its  foandation.  The  contract  could  never 
have  be«n  made,  but  under  the  authority  of 
that  act.  The  act  itself  is  the  first  ingre- 
dient in  the  case;  is  its  origin;  is  that  from 
wUcli  wmy  other  part  arises.  That  other 
viMsti<ms  may  also  arise,  as  the  exeenticm  of 
Cae  eontraet,  or  its  performanoe,  cannot  change 
the  case,  or  give  it  any  other  origin  than  the 
charter  of  incorporation.  The  action  still  or- 
iginates in,  and  is  sustained  hj,  that  charter. 

The  clause  giving  the  bank  a  right  to  sue  in 
the  circuit  courts  of  the  United  States,  stands 
<m  the  same  principle  with  the  acts  authoridng 
oflieera  of  the  United  States  who  sue  in  their 
own  names,  to  sue  in  the  courts  of  the  United 
States.  The  Postmaster-General,  for  example, 
cannot  soe  under  that  part  of  the  constitution 
which  gives  jurisdiction  to  the  federal  courts, 
in  consequence  of  the  character  of  the  party, 
nor  is  be  authorized  to  sue  by  the  judiciary  act. 
He  eoraes  into  the  courts  of  the  Union  under 
the  anthcwity  of  an  act  of  Congress,  the  consti- 
tntkuality  of  which  can  only  be  sustained  by 
the  admission  that  his  suit  is  a  case  arising 
nder  a  law  of  the  United  States.  If  it  be 
said,  that  it  is  such  a  case,  because  a  law  of 
the  United  States  authoriKes  the  contract,  and 
authorizes  the  suit,  the  same  reasons  exist  with 
respect  to  a  suit  brought  by  the  bank.  That, 
too,  is  such  a  case;  because  that  suit,  too,  is 
Haelf  antbcnrized,  and  is  brought  on  a  contract 
anthorised  by  a  law  of' the  United  States.  It 
SS4*J  depends  absolutely  *on  that  law,  and 
easnot  exist  a  moment  without  its  authority. 

If  it  be  said  that  a  suit  brought  by  the  bank 
may  depend  in  fact  altogether  on  questions  un- 
connected  with  any  law  of  the  United  States, 
it  is  equally  true  with  respect  to  suits  brought 
by  the  Postmaster-General.  The  plea  in  bar 
may  be  payment,  if  the  suit  be  brought  on 
a  bond,  or  non  assumpsit,  if  it  be  brought  on 
aa  open  account,  and  no  other  question  may 
arise  than  what  respects  the  complete  dis- 
^arge  of  the  demand.  Yet  the  constitutional- 
ity of  the  act  authorizing  the  Poatmaster-Gen- 
oal  to  sue  in  the  courts  of  the  United  States, 
has  never  been  drawn  into  question.  It  is  sus- 
tained singly  by  an  act  of  Congress,  standing 
on  that  construction  of  the  constitutioh  which 
assols  the  right  of  the  legislature  to  give 
original  jurisdiction  to  the  circuit  courts,  in 
eases  arising  under  a  law  of  the  United  States. 

The  clause  in  the  patent  law,  authorizing 
snits  in  the  circuit  courts,  stands,  we  think, 
on  the  same  principle.  Such  a  suit  is  a  case 
arising  under  a  law  of  the  United  States.  Yet 
the  defendant  may  not,  at  the  trial,  question 
the  validity  of  the  patent,  or  make  any  point 
which  requires  the  oonstruetion  of  an  act  of 
OoBi^ess.  He  may  rest  his  defense  exdusive- 
iy  on  the  fact  that  he  has  not  violated  the 
right  of  the  plaintiCF.  That  this  fact  becomes 
the  sole  question  made  in  the  cause,  cannot 
oust  the  jurisdiction  of  the  court,  or  establish 
the  poaiti<Mi,  that  the  case  does  not  arise  under 
a  law  of  the  United  States. 

It  is  said  that  a  dear  distinction  exists  be- 
SS7*]  tween  *the  party  and  the  cause;  that 
the  party  may  originate  under  a  law  with 
whid  the  cause  has  no  connecUon;  and  that 
Congress  may,  with  the  same  propriety,  give  a 
■atualized  citizen,  who  is  the  mere  creature 
«  Ifc  ed. 


of  a  law,  a  right  to  sue  in  the  courts  of  the 
United  States,  as  give  that  ri^ht  to  the  bank. 

This  distinction  is  not  denied;  and,  if  the 
act  of  Congress  was  a  simple  act  of  incorpora- 
tion, and  contained  nothing  more,  it  might  be 
entitled  to  great  (wnsideration.  But  the  act 
does  not  stop  with  incorporating  the  hank.  It 
proceeds  to  bestow  upon  the  being  it  has  made, 
all  the  faculties  and  capacities  which  that  be- 
ing possesses.  Every  act  of  the  bank  grows 
out  of  this  law,  and  is  tested  by  it.  To  use 
the  language  of  the  constitution,  every  act  of 
the  bank  arises  out  of  this  law. 

A  naturalized  citizen  is  indeed  made  a  citizen 
under  an  act  of  Congress,  hut  the  act  does  not 
proceed  to  give,  to  regulate,  or  to  prescribe  his 
capacities.  He  becomes  a  member  of  the  so- 
ciety,  possessing  all  the  rights  of  a  native 
citizen,  and  standing,  in  the  view  of  the  consti- 
tution, on  the  footing  of  a  native.  The  con- 
stitution does  not  authorize  Congress  to  en- 
large or  abridge  those  rights.  The  simple  pow- 
er of  the  national  legislature,  is  to  prescribe 
a  uniform  rule  of  naturalization,  and  the  ex- 
ercise of  this  power  exhausts  it,  so  far  as  re- 
spects the  inoividual.  The  constitution  then 
takes  him  up,  and,  among  other  rights,  extends 
to  him  the  capacity  of  suing  in  the  courts  of 
the  United  States,  precisely  under  the  same 
circumstances  under  which  a  native  might  sue. 
He  is  "distinguishable  in  nothing  from  [*828 
a  native  citizen,  except  so  far  as  the  constitu- 
tion makes  the  distinction.  The  law  makes 
none. 

There  Is,  then,  no  resemblanoe  between  the 
act  incorporating  the  bank,  and  tiie  general 

naturalization  law. 

Upon  the  best  consideration  we  have  been 
able  to  bestow  on  this  subject,  we  are  of  opin- 
ion that  the  clause  in  the  act  of  incorporation 
enabling  the  bank  to  sue  in  the  courts  of  the 
United  States,  is  consistent  with  the  constitu- 
tion, and  to  be  obeyed  in  all  courts. 

We  will  not  proceed  to  consider  the  merits 
of  the  cause. 

The  appellants  contend,  that  the  decree  of 
the  Circuit  Court  is  erroneous. 

1.  Because  no  authority  is  shown  in  the 
record,  from  the  bank,  authorizing  the  institu- 
tion or  prosecution  of  the  suit. 

2.  Because,  as  against  the  defendant,  Sul- 
livan, there  are  neither  proofs  nor  admissions, 
sufficient  to  sustain  the  decree. 

3.  Because,  upon  equitable  principles,  the 
case  made  in  the  bill  does  not  warrant  a  decree 
against  either  Oabom  or  Harper,  for  the 
amount  of  coin  and  notes  in  the  bill  specified 
to  have  passed  through  their  hands. 

4.  Because  the  defendants  are  decreed  to 
pay  interest  upon  the  coin,  when  it  was  not  in 
the  power  of  Osbom  or  Harper,  and  was  stayed 
in  the  hands  of  Sullivan  by  injunction. 

5.  Because  the  case  made  in  the  bill  does  not 
"warrant  the  interference  of  a  court  of  ['829 
chancery,  by  injunction. 

6.  Because,  if  any  case  is  made  in  the  bill 
proper  for  the  interference  of  a  court  of  chan- 
cery, it  is  against  the  state  of  Ohio,  in  which 
ease  the  CSrmit  Court  could  not  exerdse  juris- 
^ction. 

7.  Because  the  decree  assumes  that  the  Bank 
of  the  United  States  is  not  subject  to  the  tax- 
ing power  of  the  state  of  Ohio,  and  decides 
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that  the  law  of  Ohio,  the  execution  of  which 
is  enjoined,  is  unconstitntional. 

These  points  will  be  considered  in  the  order 
in  which  they  are  made. 

1.  It  is  admitted  that  a  corporation  can  only 
appear  by  attorney,  and  it  is  also  admitted  thai 
the  attorney  must  receive  the  authority  of  the 
corporation  to  enable  him  to  represent  it.  It 
is  not  admitted  that  this  authority  must  be 
under  teal.  On  the  contrary,  the  |ffindple  de- 
cided in  the  cases  of  The  Bank  of  Columbia  r. 
I^ttenon,  etc.,  is  supposed  tf>  apply  to  this 
case,  and  to  show  that  the  seal  may  be  dis- 
pensed with.  It  is,  however,  unnecessary  to 
pursue  this  inquiry,  since  the  real  question  is, 
whether  the  non-appearance  of  the  power  in 
the  record  be  error,  not  whether  the  power  was 
insufficient  in  itself. 

Natural  persons  may  appear  in  court,  either 
by  themselVes  or  by  their  attorney.  But  no 
man  has  a  right  to  appear  as  the  attorney  of 
another,  without  the  authority  of  that  other. 
In  ordinary  cases,  the  authority  must  be  pro- 
duced, because  there  is,  in  the  nature  of  tilings, 
no  prima  facie  evidence  that  one  man  is 
8S0*]  in  fact  the  attorney  of  another.  *The 
case  of  an  attorney-at-Iaw,  an  attorney  for  the 
purpose  of  representing  another  in  court,  and 
prosecuting  or  defending  a  suit  in  his  name,  is 
somewhat  different.  The  power  must  indeed 
exist,  but  its  production  nas  not  been  con- 
sidered as  indispensable.  Certain  gentlemen, 
first  licensed  by  government,  are  admitted  by 
order  of  court,  to  stand  at  the  bar,  with  a 
general  capacity  to  represent  all  the  suitors  in 
the  court.  The  appearance  of  any  one  of  these 
gentlemen  in  a  cause,  has  always  been  re- 
ceived as  evidence  of  his  authority;  and  no  ad- 
ditional evidence,  so  far  as  we  are  informed, 
has  ever  been  required.  This  practice,  we  be- 
lieve, has  existed  from  the  first  establishment 
of  our  coiu-ts,  and  no  departure  from  it  has 
been  made  in  those  of  any  state,  or  of  the 
Union. 

The  argument  supposes  some  distinction,  tn 
this  particular,  between  a  natural  person  and 
a  corporation;  but  the  court  can  perceive  no 
reason  for  this  distinction.  A  corporation,  it 
is  true,  can  appear  only  by  attorney,  while  a 
nataral  person  may  appear  for  himself.  But 
when  he  waives  this  privilege,  and  elects  to  ap- 
pear by  attorney,  no  reason  is  perceived  why 
the  same  evidence  should  not  be  required,  that 
the  individual  professing  to  represent  him  has 
authority  to  do  so,  which  would  be  required  if 
he  were  incapable  of  appearing  in  person.  The 
universal  and  familiar  practice,  then,  of  permit- 
ting gentlemen  of  the  profession  to  appear 
without  producing  a  warrant  of  attorney, 
forms  a  rule,  which  is  as  applicable  in  reason 
to  their  appearance  for  a  corporation,  as  for  a 
natural  person.  Were  it  even  otherwise,  the 
8S1*]  practioeia'*aa  uniform  and  as  ancient, 
with  regard  to  corporations,  as  to  natur- 
al persons.  No  ease  has  ever  occurred, 
BO  far  as  we  are  informed,  in  which 
the  production  of  a  warrant  of  attorney 
has  been  supposed  a  necessary  preliminary 
to  the  appearance  of  a  corporation,  eitlier  as 
pliUntiff  or  defendant,  by  a  gentleman  admit- 
ted to  the  bar  of  the  court.  The  usage,  then, 
is  as  full  authority  for  the  case  of  a  corpora- 
tion as  of  an  individual.  If  this  usage  ought 
to  be  altered,  it  should  be  f  rule  to  operate 
9S« 


prospectively,  not  txy  the  reversal  of  a  decree- 
pronounced  In  conformity  with  the  generaL 
course  of  the  court,  in  a  case  in.  which  no  doubt- 
of  the  legality  of  Uie  aj^earanoe  had  ever  beeia 

suggested. 

In  the  statutes  of  jeofails  and  amendment^, 
which  respect  this  subject,  the  non-appearance- 
of  a  warrant  of  attorney  in  the  record  has  gen- 
erally been  treated  as  matter  of  form;  and  the 
82d  section  of  the  judiciary  act  may  very  welL 
be  construed  to  com^hend  this  formal  defeefe 
in  its  general  terms,  in  a  case  of  law.  No  re&- 
son  is  perceived  why  the  courts  of  chancery, 
should  be  more  rigid  in  exacting  the  exhibition, 
of  a  warrant  of  attorney  than  a  court  of  law; 
and,  since  the  practice  has,  in  fact,  been  the- 
same  in  both  courts,  an  appellate  court  ought^ 
we  think,  to  be  governed  in  both  by  the  same- 
rule. 

2.  The  second  poist  Is  one  on  which  the  pro-, 
ductiveness  of  any  degree  in  favor  of  tbtt- 
plaintiffs  most  probably  depends;  for,  if  th*: 
claim  be  not  satisfied  with  the  money  found  in. 
the  possession  of  Sullivan,  it  is,  at  best,  uncer- 
tain whether  *a  fund,  out  of  which  it  (*8SSl 
can  be  satisfied,  is  to  be  found  elsewhere. 

In  inquiring  whether  the  proofs  or  admis- 
sions in  the  cause  be  suffident  to  charge  Sulli- 
van, the  court  will  look  into  the  answer  or 
Currie,  as  well  as  into  that  of  Sullivan.  In. 
objection  to  this  course,  it  is  said  that  the- 
answer  of  one  defendant  cannot  be  read! 
against  another.  This  is  generally,  but  not 
universally,  true.  Where  one  defendant  suc- 
ceeds to  another,  so  that  the  right  of  the  one- 
devolves  on  the  other,  and  they  become  privies- 
itt  estate,  the  rule  is  not  admitted  to  apply* 
Thus,  if  an  ancestor  die,  pending  a  suit,  and 
the  proc(^edingB  be  revived  against  his  heir,, 
or  if  a  suit  be  revived  against  an  executor  or  ad- 
ministrator, the  answer  of  the  deceased  per- 
son, or  any  other  evidence,  establishing  any 
fact  against  him,  might  be  read  also  against 
the  person  who  succeeds  to  him.  So,  a  pen- 
dente lite  purchaser  is  bound  by  the  decree^ 
without  being  even  made  a  party  to  the  suit: 
a  fortiori,  he  would,  if  made  a  party,  be  bound! 
by  the  testimony  taken  against  the  vendor. 

In  this  case,  if  Currie  received  the  money 
taken  out  of  the  oank,  and  passed  it  over  to- 
Sullivan,  the  establishment  of  this  fact,  in  & 
suit  against  Currie,  would  seem  to  bind  his- 
successor,  Sullivan,  both  as  a  privy  in  estate,, 
and  as  a  person  getting  possession  pendente 
lite,  if  the  original  suit  had  been  inatitntef 
against  Currie.  We  can  perceive  no  difference^ 
so  far  as  respects  the  answer  of  Currie,  be- 
tween the  case  supposed  and  the  case  as  it 
stands.  If  Currie,  who  was  the  predecessor  of 
Sullivan,  admits  that  he  received  the  money 
of  *the  bank,  the  fact  seems  to  bind  all  [*8SS: 
those  coming  in  under  him,  as  completely  aa- 
it  binds  himself.  This,  therefore,  appears  to- 
the  court  to  be  a  ease  in  which,  upon  principle^ 
the  answer  of  Currie  may  be  read. 

His  answer  states,  that  on  or  about  the  19tlk 
or  20th  of  September,  1819,  the  defendant,. 
Harper,  delivered  to  him,  in  coin  and  notes,  the 
sum  of  $98,000,  which  he  was  informed  and  be- 
lieved to  be  the  money  levied  on  the  bank  a» 
a  tax,  in  pursuance  of  the  law  of  the  state  of 
Ohio.  After  consulting  counsel  on  the  ques- 
tion, whether  he  ought  to  retain  this  sum  with- 
in his  individual  control,  or  dms  it  to  the  cred- 
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it  of  the  state  on  the  books  of  the  treasury,  he 
adopted  the  latter  course,  but  retained  it  care- 
fully in  a  trunk,  separate  from  the  other  funds 
«f  the  treasury.  The  money  afterwards  came 
the  hands  of  Sullivan,  the  gentleman  who 
■oeoeeded  him  as  treasurer,  and  gave  him  a  re- 
CNpt  for  all  the  money  in  the  treasury,  includ- 
ing this,  which  was  still  kept  Kparate  from  the 
rest. 

We  think  no  reasonable  doubt  can  be  enter- 
tabled,  but  that  the  $88,000,  delivered  by  Har- 
per to  Currie,  were  taken  out  of  the  bank. 
Carrie  nnderstood  and  believed  it  to  be  the 
fut.  When  did  he  so  luderstand  and  believe 
it!  At  the  time  when  he  received  the  money. 
And  from  whom  did  he  derive  h^  underatand- 
iag  and  belief?  The  inference  is  irresistible 
that  be  derived  it  from  his  own  knowledge  of 
drcumstancea,  for  the^  were  of  public  noto- 
riety, and  from  the  information  of  Harper. 
In  the  necessary  course  of  things.  Harper,  who 
was  sent,  as  Currie  must  have  known,  on  this 
B34*]  business,  'brings  with  him  to  the  treas- 
urer of  the  state  a  sum  of  money,  which,  by 
the  law,  was  to  be  taken  out  of  the  bank, 
pays  Ub  998,000  thereof,  which  the  treasurer 
receives  snd  lueps,  as  being  money  taken  from 
the  bank,  and  so  enters  it  on  the  books  of  the 
treasury.  In  a  suit  brought  against  Mr.  Currie 
for  this  money,  by  the  state  of  Ohio,  If  he  had 
&il«d  to  account  for  it,  could  any  person  doubt 
the  competent^  of  the  testimony  to  eharoe 
himT  We  think  no  ndnd  eould  heritats  la 
uaA  a  case. 

Carrie,  then,  being  dearly  in  possesBldn  of 
tUs  monej,  and  dearly  liable  for  It,  we  are 
next  to  look  into  Sullivan's  answer,  for  the 
porpose  of  inquiring  whether  he  admits  any 
nets  wUeh  show  him  to  be  liable  also. 

SnUivan  denies  all  personal  knowledge  of  the 
truuaetion;  that  is,  he  was  not  in  office  when 
it  todc  place,  and  was  not  present  when  the 
■oBey  was  taken  out  of  the  bank,  or  when  it 
was  detirered  to  Currie.  But  when  he  altered 
the  treasury  office,  he  reoelved  this  sum  of 
$n,000,  separate  from  the  other  money  of  the 
^essnry,  which,  he  understood  from  report,  and 
was  informed  by  his  predecessor,  from  whom 
hs  received  it,  was  the  money  taken  out  of  the 
bank.  This  sum  has  remained  untoadied  ever 
since,  from  respect  to  the  injunction  awarded 
by  the  court. 

We  ask.  if  n  rational  doubt  can  remain  on 
this  subject. 

Mr.  CiuTie,  as  treasures  of  the  state  of  Ohio, 
receives  198,000,  as  being  the  amount  of  a  tax 
imposed  by  the  legislature  of  that  state  on 
»5*]  *the  Bank  of  the  United  States;  entent 
the  same  on  the  books  of  the  treasury;  and, 
the  legality  of  the  act  by  which  the  money  wa^ 
levied  being  questioned,  puts  it  in  a  trunk,  and 
keeps  it  apart  from  the  other  money  belonging 
to  the  public.  He  resigns  his  office,  and  is  sue- 
eeeded  by  iSr.  Sullivan,  to  whom  he  delivers 
the  money,  informing  him,  at  the  same  time, 
that  it  is  the  money  raised  from  the  bank ;  and 
Mr.  Sullivan  continues  to  keep  it  apart,  and 
abstains  from  the  use  of  it,  out  of  respect  to 
an  injunction,  forbidding  him  to  pay  it  away  or 
in  any  manner  to  dispose  of  it.  Is  it  possible 
to  donbt  the  Identity  of  this  money? 

Even  admitting  that  the  answer  of  Carrie, 
thon^  establishing  his  liability  as  to  himself, 
eooM  not  prove  even  that  fwet  as  to  Sullivan} 
«  L.  ed. 


the  answer  of  Sullivan  is  itself  suffident,  we 
think,  to  charge  him.  He  admits  that  these 
$98,000  were  delivered  to  him,  as  being  the 
money  which  was  taken  out  of  the  bank,  and 
that  he  so  received  it;  for,  he  saya,  he  under- 
stood this  sum  was  the  same  as  charged  in  the 
bill;  that  his  information  was  from  report,  and 
from  Us  predecessor;  and  that  the  money  has 
remained  untouched,  from  respect  to  the  in- 
junction. This  declaration,  then,  is  a  part  of 
the  fact*.  The  fact,  as  admitted  in  his  answer, 
is  not  simply  that  he  received  $98,000,  but  that 
be  received  $98,000  as  being  the  money  taken 
out  of  the  bank — the  money  to  which, the  writ 
of  injunction  applied. 

In  a  common  action  between  two  private  in- 
dividuals, such  an  admlsrion  would,  at  least,  be 
sufficient  to  throw  on  the  defendant  the  bur- 
then of  *proving  that  the  money,  which  [*889 
he  acknowledges  himself  to  have  received  and 
kept  as  the  money  of  the  plaintiff,  was  not 
that  whidi  it  was  declared  to  be  on  its  delivery. 
A  declaration,  accompanying  the  delivery,  and 
constituting  a  part  of  it,  gives  a  character  to 
the  transaction,  and  is  not  to  be  placed  on  the 
same  footing  with  a  declwration  made  by  the 
same  person  at  a  different  time.  The  answer 
of  Sullivan,  then,  is  in  the  opinion  of  the  court, 
sufficient  to  show  that  these  $98,000  were  the 
specific  dollars  for  which  this  suit  was  brought. 
This  sum  having  come  to  his  possession  with 
full  knowledge  of  the  fact,  in  a  separate  trunk, 
unmixed  with  money,  and  with  notice  that  an 
injunction  had  been  awarded  respecting  it,  he 
would  seem  to  be  responsible  to  the  plaintiff 
for  it,  unless  he  can  show  suffident  matter  to 
discharge  himself. 

3.  The  next  objection  Is,  to  the  decree 
against  Osbom  and  Harper,  as  to  whom  the 
bill  was  taken  for  confessed. 

The  bill  charges  that  Osbom  employed  John 
L.  Harper  to  collect  the  tax,  who  proceeded  by 
violence  to  enter  the  office  of  discount  and  de- 
posit at  Chilicotbe,  and  fordbly  took  therefrom 
$100,000  in  spede  and  bank  notes;  and  that, 
at  the  time  of  the  seisure;  Harper  well  knew, 
and  was  duly  notified,  that  an  injunction  had 
been  allowed,  which  money  was  delivered  either 
to  Currie  or  Osbom. 

So  far  as  respects  Harper  and  Osbom,  these 
allegations  are  to  be  considered  as  trae.  If  the 
act  of  the  legislature  of  Ohio,  and  the  official 
'character  of  Osbom,  oonstitnte  a  de-  1*887 
fense,  qdther  of  these  defendants  are  liable, 
and  the  whole  decree  is  erroneous;  but  if  the 
act  be  unconstitutional  and  void,  it  can  be  no 
justification,  and  both  these  defendants  are  to 
be  considered  as  individuals  who  are  amenable 
to  the  laws.  Considering  them,  for  the  pres- 
ent, in  this  character,  the  fact,  as  made  out  in 
the  bill,  is,  that  Osbom  employed  Harper  to  do 
an  illegal  act,  and  that  Harper  has  done  that 
act;  and  that  they  are  jointly  responsible  for 
it,  is  supposed  to  be  as  well  settled  as  any 
principle  of  law  whatever. 

We  think  it  unnecessary,  in  this  part  of  thn 
case,  to  enter  into  the  inquiry  respecting  the 
etteet  of  the  injunction.  No  injunction  is 
necessary  to  attach  responsibility  on  tlinee  who 
conspire  to  do  an  illegal  act,  which  this  is,  if 
not  justified  by  the  authority  under  which  it 
was  done. 

4.  The  next  objection  is,  to  the  allowance  of 
interest  on  the  coin,  whidi  eonstituted  a  nart 
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x>f  the  sum  decreed  to  the  complainantB.  Had 
the  complainants,  without  the  interreation  of  a 
court  of  equity,  resorted  to  their  legal  remedy 
for  the  injury  sustained,  their  right  to  prin- 
cipal and  interest  would  have  Btix>d  on  equal 
ground.'  The  same  rule  vould  be  adopted  in 
«  court  of  equity,  had  the  subject  been  left 
under  the  control  of  the  party  in  possession, 
while  the  right  was  in  liti^tion.  But  the  sub- 
ject was  not  left  under  the  control  of  the  par- 
ty. The  cotut  itself  interposed,  and'  forbade 
the  person,  in  whose  possession  the  property 
was,  to  make  any  use  of  it.  This  order  having 
been  obeyed,  places  the  defendant  in  the  same 
8S8*]  *BitQatiott,  so  far  as  respects  interest, 
as  if  the  court  had  taken  the  money  into  its 
own  custody.  The  defendant,  in  obeying  the 
mandate  of  the  court,  becomes  Its  instrument, 
as  entirely  as  the  cleric  of  the  court  would  have 
been  had  the  money  beeen  placed  in  his  hands. 
It  does  not  appear  reasonable  that  a  decree 
which  proceeds  upon  the  idea  that  the  injunc- 
tion of  the  court  was  valid,  ought  to  direct  in- 
terest to  be  p^  on  the  money  which  that  in- 
junction restrained  the  defendant  from  using. 

5.  The  fifth  objection  to  the  deisree  is,  that 
the  case  made  in  the  bill  does  not  warrant  the 
interference  of  a  cotut  of  chancery. 

In  examining  this  (question,  it  is  proper  that 
the  court  should  consider  the  real  case,  and  its 
actual  circumstances.  The  original  bill  prays 
for  an  injunction  against  Ralph  Osbom,  audi- 
tor of  the  state  of  Ohio,  to  reatrain  him  from 
executing  a  law  of  that  state,  to  the  great  op- 
pression and  injury  of  the  complainants,  and  to 
the  destruction  of  rights  and  privileges  con- 
ferred on  them  by  their  charter,  And  by  the 
constitution  of  the  United  States.  The  true 
inquiry  is,  whether  an  injunction  can  be  issued 
to  restrain  a  person,  who  is  a  state  officer, 
from  performing  any  official  act  enjoined  by 
statute;  and  whether  a  court  of  equity  can 
decree  restitution,  if  the  act  be  performed.  In 
pursuing  this  inquiry,  it  must  be  assumed,  for 
the  present,  that  the  act  is  unconstitutional, 
and  furnishes  no  authority  or  protection  to  the 
officer  who  is  about  to  proceed  imder  it.  This 
must  be  assumed,  because,  in  the  arrangement 
83V']  of  his  argument,  "the  counsel  who 
opened  the  cause  has  chosen  to  reserve  that 
point  for  the  last,  and  to  contend  that,  though 
the  law  be  void,  no  ease  is  made  out  against 
the  defendants.  We  suspend,  also,  the  con- 
sideration of  the  question,  whether  the  .interest 
of  the  state  of  Ohio,  as  disclosed  in  the  bill; 
shows  a  want  of  jurisdiction  in  the  Circuit 
Court,  which  ought  to  have  arrested  its  pro- 
ceedings. That  question,  too,  is  reserved  by 
the  appellants,  and  will  be  subsequently  con- 
sidered. The  sole  inquiry,  for  the  present,  is, 
whether,  stripping  the  case  of  these  objections, 
the  plaintilTs  below  were  entitled  to  relief  in  a 
court  of  equity,  against  the  defendants,  and  to 
the  protection  of  an  injunction.  The  appel- 
lants expressly  waive  the  extravagant  proposi- 
tion that  a  void  act  can  afford  protection  to  the 
person  who  executes  it,  and  admits  the  liability 
of  the  defendants  to  the  plaintiffs,  to  the  ex- 
tent of  the  injury  sustained,  in  ui  action  at 
law.  The  question,  then,  is  reduced  to  the 
single  inquiry,  whether  the  case  is  cognizable 
in  a  court  of  equity.  If  it  is.  the  decree  must 
be  affirmed,  so  far  as  it  is  supported  by  the 
evidence  in  the  cause. 
928 


The  appellants  allege  that  the  original  bill 
contains  no  allegation  which  can  justify  the  ap- 

ftlication  for  an  injunction,  and  treat  the  dec- 
arations  of  Ralph  Osbom,  the  auditor,  that  he 
should  execute  the  law,  as  the  light  and  frivol- 
ous threats  of  an  individual  that  he  would 
commit  an  ordinary  trespass.  But  surely  this 
is  not  the  {mint  of  view  in  which  the  applica- 
tion for  an  injunction  is  to  be  considered.  The 
legislature  of  Ohio  had  passed  *a  law  [*840 
for  the  avowed  purpose  of  expelling  the  bank 
from  the  state;  and  had  made  it  the  duty  of 
the  auditor  to  execute  it  as  a  ministerial  offi- 
cer. He  had  declared  that  he  would  perform 
this  duty.  The  law,  if  executed,  would  unques- 
tionably effect  its  object,  and  would  deprive 
the  bank  of  its  chartered  privileges  so  far  aa 
they  were,  to  be  exercised  in  tut  state.  It 
must  expel  the  bank  from  the  state;  and  this 
is,  we  think,  a  conclusion  which  the  court 
might  ri^tfully  draw  from  the  law  itself. 
That  the  declarations  of  the  auditor  would  be 
fulfilled,  did  not  admit  of  reasonable  doubt. 
It  was  to  be  expected  that  a  person  continuing 
to  hold  an  office  would  perform  a  duty  enjoined 
by  h^s  government,  which  was  completely 
within  his  power.  This  duty  was  to  bt  repeat- 
ed until  the  bank  should  abandon  the  exercise 
of  its  chartered  rights. 

To  treat  this  as  a  common  casual  trespass, 
would  be  to  disregard  entirely  its  true  charac- 
ter and  substantial  merits.  The  application  to 
the  court  was,  to  interpose  its  wnt  of  injunc- 
tion to  protect  the  banic,  not  from  the  casual 
trespass  of  an  individual,  who  might  not  'per- 
form the  act  he  threatened,  l)ut  from  the  total 
destruction  of  its  franchise,  of  its  chartered 
privileges,  so  far  as  respected  the  state  of  Ohio, 
it  was  morally  certain  that  the  auditor  would 
proceed  to  execute  the  law,  and  it  was  morally 
certain  that  the  effect  must  be  the  expulsion  of 
the  bank  from  the  state.  An  annual  charge  of 
$100,000  would  more  than  absorb  all  the  ad- 
vantages of  the  privilege,  and  would  conse- 
quently annul  it. 

•The  appellants  admit  that  injunc-  [^841 
tions  are  often  awarded  for  the  protection  of 
parties  in  the  enjoyment  of  a  franchise;  but 
deny  that  one  has  ever  been  granted  in  such  a 
case  aa  this.  But,  although  the  precise  case 
may  never  have  occurred,  if  the  same  principle 
applies  the  same  remedy  ought  to  he  afforded. 
The  interference  of  the  court  in  this  class  of 
cases,  has  most  frequently  been  to  restrain  a 
person  from  violating,  an  exclusive  privilege,  by 
participating  in  it.  But  if,  instead  of  a  con- 
tinued participation  in  the  privilege,  the  at- 
tempt be  to  disable  the  party  from  using  it,  is 
not  the  reason  for  the  interference  of  the 
court  rather  strengthened  than  weakened? 
Had  the  privilege  of  the  bank  been  exelurive, 
the  argument  admits  that  any  other  person,  or 
company,  might  have  been  enjoined,  accord- 
ing to  the  regular  course  of  the  Court  of  Chan- 
cery, from  using  or  exercising  the  same  busi- 
ness. Why  would  such  person  or  company 
have  been  enjoined?  To  prevent  a  permanent 
injury  from  being  done  to  the  party  entitled  to 
the  franchise  or  privilege;  which  injury,  the  ap- 
pellants say,  cannot  be  estimated  in  damages.  It 
requires  no  argument  to  prove  that  the  injury 
is  greater,  if  the  whole  privilege  he  destroyed, 
than  if  it  be  divided;  and,  so  far  aa  respects  the 
estimate  of  damages,  although  precise  accuracy 
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ma,j  not  be  attained,  yet  a  reasonable  calcula- 
tion may  be  made  of  the  amount  of  the  injury, 
so  u  to  satisfy  the  court  and  jury.  It  will  not 
be  pretended  that,  jn  Buch  a  case,  an  action  at 
law  oould  not  be  maintained,  or  that  the  mate- 
rials do  not  exist  on  which  a  verdict  might  be 
•4S*]  *found,  and  a  judgment  rendered.  But 
ia  this,  and  many  other  eases  of  contimuDg 
injuries,  as  in  the  case  of  repeated  ejectments, 
a  Court  of  Chancery  will  interpose.  The  injury 
done,  by  denying  to  the  bank  the  exercise  of  its 
frandifee  in  the  state  of  Ohio,  is  as  difficult  to 
calculate,  as  the  injury  done  by  participating  in 
aa  exclusive  privilege.  The  single  act  of  levy- 
ing the  tax  in  the  first  instance,  is  the  cause  of 
aa  action  at  law;  but  that  affords  a  remedy 
enly  for  the  single  act,  and  is  not  equal  to  the 
remedy  in  ehanceiy,  which  prevents  its  repeti- 
tien,  and  protects  the  privilege.  The  same  con- 
servative principle,  which  induces  the  court  to 
interpose  its  authority  for  the  protection  of  ex- 
dusive  privil^es,  to  prevent  the  commission 
of  waste,  even  in  some  cases  of  trespass,  and 
in  many  cases  of  destruction,  will,  we  think, 
apply  to  this.  Indeed,  trespass  is  destruction, 
wlwTB  there  is  no  privity  of  estate. 

If  the  state  of  Ohio  could  have  been  made  a 
party  defendant,  it  can  scarcely  de  denied  that 
this  would  be  a  strong  case  for  an  injunction. 
The  objection  is,  that,  as  the  real  party  cannot 
be  brought  before  the  court,  a  suit  cannot  be 
sostained  against  the  agents  of  that  party;  and 
esses  have  been  cited,  to  show  that  a  court  of 
ehancery  will  not  make  a  decree,  unless  all 
those  who  are  substantially  interested  be  made 
partira  to  the  suit: 
This  is  certainly  true  where  it  is  in  the  power 
the  plaintiff  to  make  them  parties;  but  if 
the  person  who  is  the  real  principal,  the  person 
who  is  the  true  source  of  the  mischief,  by 
whose  power  and  for  whose  advantage  it  is 
S4S*]  done,  be  himself  'above  the  law,  be 
exempt  from  all  judicial  process,  it  would  be 
sobvmive  of  the  best-estaDlished  principles  to 
say  that  the  laws  could  not  afford  the  same 
icffledies  against  the  agent  employed  in  doing 
the  wrong,  which  they  would  afford  against 
him,  could  his  principal  be  joined  in  the  suit. 
It  is  admitted  that  the  privil^  of  the  principal 
is  not  communicated  to  the  agent;  for  the  ap- 
pellants acknowledge  that  an  action  at  law 
would  lie  against  the  agent,  in  which  full  com- 
pensation onght  to  be  made  for  the  injury.  It 
bring  admitted,  then,  that  the  agent  is  not 
privileged  by  his  connection  with  his  principal, 
that  he  is  responsible  for  his  own  act,  to  the 
full  extent  of  the  injury,  why  should  not  the 
preventive  power  of  the  court  also  be  applied 
to  him  T  Why  may  it  not  restrain  him  from  the 
commission  of  a  wrong,  which  it  would  punish 
him  for  eommittinsT  We  put  out  of  view  the 
diaraeter  of  the  principal  as  a  sovereign  state, 
beeaose  that  is  made  a  distinct  point,  and  con- 
nder  the  question  singly  aa  respects  the  want 
of  parties.  Now,  if  the  party  before  the  court 
would  be  responsible  for  the  whole  injury,  why 
may  he  not  be  restrained  from  its  commission, 
if  no  other  party  can  be  brought  before  the 
eonrtr  -The  appellants  found  their  distinction 
on  the  legal  principle  that  all  trespasses  are 
wrenl  aa  well  aa  joint,  without  immiiy  into 
the  validify  of  this  reason,  if  true.  We  ask,  if 
it  be  truet  Will  it  be  said  that  the  action  of 
trespass  is  the  Mily  remedy  given  for  this  in- 
4  L.  ed. 


jury  1  Can  it  be  denied  that  an  action  on  the 
case,  for  money  had  and  received  to  the  plain- 
tiff's use,  might  be  maintained!  *We  ['844 
think  it  cannot;  and  if  such  an  action  might 
be  maintained,  no  plausible  reason  sug^sts  it- 
self to  us,  for  the  opinion  that  an  injunction 
may  not  be  awarded  to  restrain  the  agent,  with 
as  mudi  propriety  as  it  might  be  awarded  to 
restrain  the  principal,  could  the  principal  be 
made  a  party. 

We  think  the  reason  for  an  injunction  is 
much  stronger  in  the  actual,  than  it  would  be 
in  the  supposed  case.  In  the  regular  course  of 
things,  the  s^^ent  would  pay  over  the  money 
immediately  to  his  principal,  and  would  thus 
place  it  beyond  the  reach  of  the  injured  party, 
since  his  principal  is  not  amenable  to  tiie  law. 
The  remedy  for  the  injury  would  be  against 
the  agent  only;  and  what  agent  could  make 
compensation  for  such  an  injury  T  The  remedy 
would  have  nothing  real  in  it.  It  would  be  a 
remedy  in  name  only,  not  in  substance.  This 
alone  would,  in  our  opinion,  be  a  sufficient  rea- 
son for  a  court  of  equity.  The  injury  would, 
in  fact,  be  irreparable ;  and  the  cases  are  innu- 
merable in  which  injunctions  are  awarded  on 
this  ground. 

But,  were  it  even  to  be  admitted  that  the  in- 
junction, in  the  first  instance,  was  improperly 
awarded,  and  that  the  original  bill  could  not  be 
maintained,  that  would  not,  we  think,  materi- 
ally affect  the  case.  An  amended  and  supple- 
mental bill,  making  new  parties,  has  been  filed 
in  the  cause,  and  on  that  bill,  with  the  proceed- 
ings under  it,  the  decree  was  pronounced.  The 
question  is,  whether  that  bill  and  those  pro* 
ceedinga  support  the  decree. 

The  case  they  make  is,  that  the  money  and 
'notes  of  the  plaintiffs,  in  the  Circuit  [*845 
Court,  have  been  taken  from  them  without  au- 
thority, and  are  in  possession  of  one  of  the  de- 
fendants, who  keeps  them  separate  and  apart 
from  all  other  money  and  notes.  It  is  admitted 
that  this  defendant  would  be  liable  foe  the 
whole  amount  in  an  action  at  law;  but  it  is  de- 
nied that  he  is  liable  in  a  court  of  equity. 

We  think  it  a  case  in  which  a  court  of  equity 
ought  to  interpose,  and  that  there  are  several 
grounds  on  which  its  jurisdiction  may  be 
placed. 

One,  which  appears  to  be  ample  for  the  pur- 
pose,  is,  that  a  court  will  always  interpose  to 
prevent  the  transfer  of  a  specific  article,  which, 
if  transferred,  would  be  lost  to  the  owner.  Thus, 
the  holder  of  negotiaUe  securities,  indorsed  In 
the  usual  manner,  if  he  has  acquired  them, 
fraudulently,  will  be  enjoined  from  negotiating 
them;  because,  if  negotiated,  the  maker  or  in- 
doraer  must  pay  them.*  Thus,  too,  a  transfer 
of  stock  will  be  restrained  in  favor  of  a  person 
having  the  real  property  in  the  article.  In  these 
cases,  the  injured  party  would  have  his  remedy 
at  law;  and  the  probability  that  this  r«nedy 
would  be  adequate,  is  stronger  in  the  cases  put 
in  the  books  than  in  this,  where  the  sum  is  so 
greatly  beyond  the  capacity  of  an  ordinary 
agent  to  pay.  But  it  is  the  province  of  a  court 
of  equity,  in  such  cases,  to  Arrest  the  injury, 
and  prevent  the  wrong.  The  remedy  is  more 
beneficial  and  complete  than  the  law  can  give. 
The  money  of  tiie  bank,  if  mingled  with  the 
other  money  *in  the  treasury,  and  put  ['846 
into  circulation,  would  Iw  totally  lost  to  the 
1.— 1  Had.  154,  1B6.  ~  ~~ 
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owners ;  and  the  refison  for  an  injunction  is,  at 
least,  as  strong  in  such  a  cue,  as  in  the  ease  of 

a  negotiable  note. 

6.  We  proceed  now  to  the  6th  point  made  by 
the  appellants,  which  is,  that  if  any  case  is 
made  in  the  bill,  proper  for  the  interference  of  a 
court  of  chancery,  it  is  against  the  state  of 
Ohio,  in  which  case  the  Circuit  Ourt  could 
not  exercise  jurisdiction. 

The  bill  is  brought,  it  is  said,  for  the  purpose 
of  protecting  the  bank  in  the  exercise  of  a  fran- 
chise granted  by  a  law  of  the  United  States, 
which  franchise  the  state  of  Ohio  asserts  a  right 
to  invadet  and  is  about  to  invade.  It  prays  the 
aid  of  the  court  to  restrain  the  officers  of  the 
state  from  executing  the  law.  It  is,  then,  a 
controversy  between  the  banlc  and  the  state  of 
Ohio.  The  interest  of  the  state  is  direct  and 
immediate,  not  consequential.  The  process  of 
the  court,  though  not  directed  against  the  state 
by  name,  acts  directly  upon  it,  by  restraining 
its  officers.  The  process,  therefore,  is  substan- 
tially, though  not  in  form,  against  the  state, 
and  the  court  ought  not  to  proceed  without 
making  the  state  a  party.  If  this  cannot  be 
done,  the  court  cannot  tiuce  jurisdiction  of  the 
cause. 

The  full  pressure  of  this  argument  is  felt,  and 
the  difficulties  it  presents  are  acknowledged. 
The  direct  interest  of  the  state  in  the  suit,  as 
brought,  is  admitted;  and,  had  it  been  in  the 
power  of  the  bank  to  make  it  a  party,  perhaps 
no  decree  ought  to  have  been  pronounced  in 
847']  the  cause,  until  the  *state  was  before 
the  court.  But  this  was  not  in  the  power  of 
the  bank.  The  eleventh  amendment  of  the 
constitution  has  exempted  a  state  from  the 
suits  of  citizens  of  other  states,  or  aliens;  and 
the  very  difficult  question  is  to  be  decided, 
whether,  in  such  a  case,  the  court  may  act  up- 
on the  agents  employed  by  the  state,  and  on 
the  property  in  their  hands. 

Before  we  try  this  question,  by  the  constitu- 
tion, it  may  not  be  time  misapplied,  if  we  pause 
for  a  moment  and  reflect  on  the  relative  situa- 
tion of  the  Union  with  its  meml>ers,  should  the 
objection  prevail. 

A  denial  of  jurisdiction  forbids  all  inquiry 
into  the  nature  of  the  case.  It  applies  to  cases 
perfectly  clear  in  themselveB;  to  oases  where  the 
government  is  in  the  exercise  of  its  best-estab- 
lished and  most  essential  powers,  as  well  as  to 
those  which  may  be  deemed  questionable.  It 
asserts  that  the  agents  of  a  state,  alleging  the 
authority  of  a  law  void  in  itself,  because  repug- 
nant to  the  constitution,  may  arrest  the  execu- 
tion of  any  law  in  the  United  States.  It  main- 
tains that,  if  a  state  shall  impose  a  fine  or  pen- 
alty on  any  person  employed  In  'the  execution 
of  any  law  of  the  United  States,  it  may  levy 
that  fine  or  penalty  by  the  ministerial  officer, 
without  the  sanction  even  of  its  own  courts; 
and  that  the  individual,  though  he  perceives  the 
approaching  danger,  can  obtain  no  protection 
from  the  judicial  department  of  the  government. 
The  carrier  of  the  mail,  the  collector  of  the  rev- 
enue, the  marshal  of  a  district,  the  recruiting 
officer,  may  all  be  inhibited,  under  ruinous 
848*]  penalties,  *.from  the  performance  of  their 
respeetiTe  duties;  the  warrant  of  a  ministerial 
officer  may  authorize  the  collection  of  these 
penalties,  and  the  person  thus  obstructed  in  the 
performance  of  his  duty,  may  indeed  resort  to 
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his  action  for  damages,  after  the  infliction  of 
the  injury,  but  cannot  avail  themselves  of  the 
preventive  justice  of  the  nation  to  protect  him 
m  the  performance  of  his  duties.  Each  member 
of  the  Union  is  capable,  at  ith  will,  of  attacking 
the  nation,  of  arresting  its  progress  at  every 
step,  of  acting  vigorously  and  effectually  in  the 
execution  of  its  designs,  while  the  nation  stands 
naked,  stripped  of  its  defensive  armor,  and  in- 
capable  of  shielding  its  agent  or  executing  its 
laws,  otherwise  than  by  proceedings  which  are 
to  take  place  after  the  mischief  is  perpetrated, 
and  which  must  often  be  ineffectiuu,  from  the 
inability  of  the  agenta  to  make  compensation. 

These  are  said'  to  be  extreme  cases ;  but  the 
case  at  bar,  bad  it  been  put  by  way  of  illustra- 
tion in  argument,  might  have  been  termed  an 
extreme  case;  and,  if  a  penalty  on  a  revenue 
officer,  for  performing  his  duty,  be  more  ob- 
viously wrong  than  a  penalty  on  a  bank,  it  is 
a  difference  in  degree,  not  in  principle.  Public 
sentiment  would  be  more  shocked  by  the  inflic- 
tion of  a  penalty  on  a  public  officer  for  the  per- 
formance of  his  duty,  than  by  the  infliction  of 
this  penalty  on  a  bank,  which,  while  carrying 
on  the  fiscal  operations  of  the  government,  is 
also  transacting  its  own  business;  but,  in  both 
cases,  the  officer  levying  the  penalty  acts  under 
a  void  authority,  and  the  power  *to  re-  [*84» 
strain  him  is  denied  as  positively  in  the  one  as 
in  the  other. 

The  distinction  between  any  extreme  ease, 
and  that  which  has  actually  occurred,  If,  in- 
deed, any  difference  of  prindple  can  be  sup- 
posed to  exist  between  them,  disappears  when 
considering  the  question  of  jurisdiction;  for,  if 
the  courts  of  the  United  States  cannot  right- 
fully protect  the  agents  who  execute  every  law 
authorized  by  the  constitution,  from  the  direct 
action  of  state  agents  in  the  collection  of  penal- 
ties, they  cannot  rightfully  protect  those  who 
execute  any  law. 

The  question,  then,  is,  whether  the  constitu- 
tion of  the  United  States  has  provided  a  tribu- 
nal which  can  peacefully  and  rightfully  pro- 
tect those  who  are  employed  in  carryini;  into 
execution  the  laws  of  the  Unioi),  from  the  at- 
tempts of  a  particular  state  to  resist  the  execu- 
tion of  those  laws. 

The  state  of  Ohio  denies  the  existence  of 
this  power,  and  contends  that  no  preventive 
proceedings  whatever,  or  proceedings  against 
the  very  property  which  may  have  been  seized 
by  the  agent  of  a  state,  can  be  sustained 
against  such  acrent.  because  they  would  be  sub- 
stantially against  the  state  itself,  in  violation 
of  the  11th  amc-ndment  of  the  constitution. 

That  the  courts  of  the  Union  cannot  enter- 
tain a  suit  brought  against  a  state  by  an  alien, 
or  the  citizen  of  another  state,  is  not  to  be  con- 
troverted. Is  a  suit,  brought  against  an  indi- 
vidual, for  any  eanae  whatever,  a  suit  against 
a  state,  in  the  sense  of  the  ronstitntion? 

*The  11th  amendment  Is  the  limitation  [*850 
of  a  power  supposed  to  be  granted  in  the  orig- 
inal instrument;  and  to  understand  accurately 
the  extent  of  the  limitation,  it  seems  proper  to 
define  the  power  that  is  limited. 

The  words  of  the  constitution,  so  far'  as  they 
respect  this  question,  are:  "The  judicial  power 
shall  extend  to  controversies  between  two  or 
more  states,  between  a  state  and  citizens  of  an- 
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4Um  state,  aad  between  a  state  and  foreign 
«tates,  dtiiens,  or  subjects." 

A  subsequent  clause  distributes  tbe  power 
sreviouBlf  panted,  and  assigns  to  the  Supreme 
Court  original  jurisdiction  in  those  cases  in 
which  "a  state  shall  be  a  party." 

The  words  of  the  11th  amendment  are:  "The 
Judicial  power  of  tbe  United  States  shall  not 
be  construed  to  ntend  to  may  suit  in  law  or 

Tity,  commenced  or  prosecuted  against  cme 
the  United  States,  1^  citizens  of  another 
state,  or  1^  dtizens  or  subjects  of  a  foreign 
state." 

The  Bank  of  tbe  United  States  contends  that 
ia  all  cases  in  which  jurisdiction  depends  on 
■the  character  of  the  party,  reference  is  made  to 
the  party  on  the  record,  not  to  one  wlio  may  be 
interesteid^  but  ia  not  shown  by  the  record  to  be 
a  party. 

The  appellants  admit  that  the  jurisdiction  of 
the  eourt  is  not  ousted  by  any  incidental  or  con- 
-seqnential  interest,  which  a  state  may  have  in 
the  decision  to  be  made,  but  is  to  be  considered 
as  a  party  where  the  decision  acts  directly  and 
immediately  upon  the  state,  through  its  officers. 
SSI*]  *If  this  question  were  to  be  deter- 
vined  on  tbe  authority  of  English  decisions,  it 
is  beliered  that  no  case  can  be  adduced  where 
4Uiy  person  has  been  considered  as  a  party,  who 
h  not  made  so  in  the  record.  But  the  court 
will  not  review  those  decisions,  because  it  is 
tbonght  a  question  growing  out  of  the  consti- 
tation  of  the  United  States  requires  ratber  an 
attentive  consideration  of  the  words  of  that  in- 
strument, than  of  the  decisions  of  analt^us 
^[Dotiona      tbe  courts  of  any  other  oount^. 

Do  the  prorisioift,  then,  of  the  American  con- 
stitution, respecting  controversies  to  which  a 
state  may  be  a  party,  extend,  on  a  fair  con- 
atmetion  of  that  instrument,  to  cases  in  which 
the  state  is  not  a  party  on  the  record  T 

Tbe  first  in  the  enumeration,  is  a  controversy 
between  two  or  more  states. 

There  are  not  many  questions  in  which  a 
«Ute  would  be  aoppoaed  to  take  a  deeper  or 
iBore  immediate  interest,  than  In  those  which 
decide  on  the  extent  of  her  territory.  Yet  the 
'Constitution,  not  considering  the  state  as  a 

Ssrty  to  such  controversies,  if  not  plaintifT  or 
efendant  on  the  record,  has  expressly  given 
jurisdiction  in  those  between  citizens  claiming 
lands  under  grants  of  different  states.  If  each 
state,  in  consequence  of  the  influence  of  a  deci- 
«on  on  her  boundary,  bad  been  considered,  by 
the  framera  of  the  constitution,  as  a  party  to 
that  controversy,  the  express  grant  of  jurisdic- 
"tion  would  have  been  useless.  Tbe  grant  of  it 
eertainly  proves  that  the  constitntion  does  not 
852*]  'consider  the  state  as  a  party  In  such 
a  ease. 

Jurisdiction  is  expressly  granted  in  those 
cases  only  where  citizens  of  the  same  state 
<laim  lands  under  grants  of  different  states. 
If  the  claimants  be  citizens  of  different  states, 
the  court  takes  jurisdiction  for  that  reason. 
Still,  the  right  of  the  state  to  grant,  is  the 
essential  point  in  dispnte;  and  in  that  point  the 
state  is  deeply  interested.  If  that  interest  con- 
verts the  state  into  a  partjr,  there  is  an  end  of 
the  cause;  and  the  constitution  will  be  con- 
■stmed  to  foriiid  tbe  circuit  courts  to  take 
cognizance  of  questions  to  which  it  was  thought 
necessary  expressly  to  extend  their  jurisdicbgn, 
«  Ii.  ed.  • 


even  wlien  tbe  eonteoverqr  arose  betyreen  dti- 
sens  of  the  same  state. 

We  are  aware  that  the  application  of  these 
cases  may  be  denied,  because  the  title  to  the 
state  comes  on  incidentally,  and  the  appellants 
admit  the  jurisdiction  of  the  court,  where  its 
judgment  does  not  act  directly  upon  the  prop- 
erty  or  interests  of  the  state;  but  we  deemed  it 
of  some  importanoe  to  ahow  that  the  framera 
of  tbe  eonautution  contemplated  tbe  distinction 
between  cases  in  which  a  state  was  interested, 
and  those  in  which  it  was  a  party,  and  made 
no  provision  for  a  case  of  intenst,  without 
being  a  party  on  the  record. 

In  cases  where  a  state  is  a  party  on  tbe  rec- 
ord, the  question  of  jurisdiction  is  decided  hy 
inspection.  If  jurisdiction  depend,  not  on  this 
plain  fact,  but  on  the  interest  of  the  state,  what 
rule  hoa  the  constitution  given,  by  which  thia 
interest  *ia  to  be  measured?  If  no  rule  [*85S 
be  given,  is  it  to  be  settled  by  tbe  court  I  If  so, 
the  curious  anomaly  is  presented  of  a  court  ex- 
amining the  whole  testimony  of  a  cause,  inquir- 
ing into,  and  deciding  on,  the  extent  of  a  state's 
interest,  without  having  a  right  to  exercise  any 
jurisdiction  in  the  case.  Can  this  inquiry  be 
made  withont  the  exercise  of  jurisdiction! 

The  next  in  the  enumeraUon,  is  a  controversy 
between  a  state  and  the  citizens  of  another 
state. 

Can  this  case  arise,  if  the  state  be  not  a  party 
on  the  record?  If  it  can,  the  question  recurs, 
what  degree  of  interest  shall  be  sufficient  to 
change  the  parties,  and  arrest  the  proceedings 
against  the  individual?  Controversies  respect- 
ing bounda]^  have  lately  existed  between  Vir* 

f'lnia  and  Tennesiee,  between  Kentucky  and 
ennessee,  and  now  exist  between  New  York 
and.  New  Jexaer.  Suppose,  while  such  a  con- 
troversy is  pending,  the  collecting  officer  of  one 
state  should  seize  property  for  taxes  belonging 
to  a  man  who  supposes  himself  to  reside  in  the 
other  state,  and  who  seeks  redress  in  the  Fed- 
eral Court  of  that  state  in  which  the  officer  re- 
sides. The  interest  of  the  state  ia  obvious. 
Yet  it  is  admitted  that  in  such  a  case  the  acticn 
would  lie,  because  the  officer  might  be  treated 
as  a  trespasser,  and  the  verdict  and  judgment 
against  him  would  not  act  directly  on  .the  prop- 
erty of  the  state.  That  it  would  not  so  act, 
may,  perhaps,  depend  on  circumstances.  Tbe 
officer  may  retain  the  amount  of  the  taxes  in 
bis  hands,  and,  on  the  proceedings  of  the  state 
Bgainst  him,  may  plead  in  bar  the  judg- 
ment of  a  court  of  'competent  jurisdic-  ['854 
tion.  If  this  plea  ought  tq  be  sustained,  and  it 
is  far  from  being  certain  that  it  ought  not,  the 
judgment  so  pleaded  would  have  acted  directly 
on  the  revenue  of  the  state,  in  the  hands  of  its 
officer.  And  yet  the  argument  admits  that  the 
action,  in  such  a  case,  would  be  sustained. 
But,  suppose,  in  such  a  case,  tbe  party  con- 
ceiving himself  to  be  injured,  instead  of  bring- 
ing an  action  sounding  m  damages,  should  sue 
for  the  specific  thing,  while  yet  in  nosnession  of 
the  seizing  officer.  It  being  admitted,  in  argu- 
ment, that  the  action  sounding  in  damages 
would  lie,  we  are  unable  to  perceive  the  line  of 
distinction  between  that  and  the  action  of 
detinue.  Yet  the  latter  action  would  claim  the 
specific  article  seized  for  the  tax,  and  would  ob- 
tain it,  should  the  seizure  be  deemed  unlawful. 
It  would  be  tedious  to  pursue  this  part  of  the 
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inqairy  farther,  and  it  would  be  useless,  h«- 
eauBe  ever^  person  will  perceive  that  the  same 
reasoning  is  ap|tlicable  to  all  the  other  enumer- 
ated controversies  to  which  a  fliate  may  be  a 
party.  The  principle  may  be  illustrated  by  a 
r^erence  to  those  other  controversies  where 
juriBdietion  depends  on  the  party.  But,  before 
we  review  them,  we  will  notice  one  where  the 
nature  of  the  controversy  is,  in  some  d^ree, 
blended  with  the  character  of  the  part^. 

If  a  suit  he  brought  against  a  foreign  minis- 
ter, the  Supreme  Court  alone  has  original  juris- 
diction, and  this  is  shown  on  the  record.  But 
suppose  a  snit  to  be  brought  which  affects  the 
interest  of  a  foreign  minister,  or  which  the 
855*}  person  of  his  secretary,  *ot  of  his  ser- 
vant, is  arrested.  The  minister  does  not,  by 
the  mere  arrest  of  his  secretary,  or  his  servant, 
become  a  party  to  this  suit,  but  the  actual  de- 
fendant pleads  to  the  jurisdiction  of  the  court, 
and  asserts  his  privilege.  If  the  suit  affects  a 
foreign  minister,  it  must  be  dismissed,  not  be- 
cause he  is  a  party  to  it,  hut  because  it  affects 
him.  The  language  of  the  constitution  in  the 
two  cases  is  different.  This  court  can  take 
cognizance  of  all  cases  "affecting"  foreign 
ministers;  and,  therefore,  jurisdiction  does  not 
depend  on  the  party  named  in  the  record.  But 
tills  language  changes,  when  the  enumeration 
proceeds  to  states.  Why  this  change  t  The 
answer  is  obvious.  In  the  case  of  foreign  min- 
isters, it  was  intended,  for  reasons  which  all 
Comprehend,  to  give  the  national  courts  juris- 
diction over  all  cases  by  which  they  were  in  acy 
manner  affected.  In  the  case  of  states,  whose 
Immediate  or  remote  interest  were  mixed  up 
With  a  multitude  of  cases,  and  who  might  be 
affected  in  an  almost  infinite  variety  of  ways,  it 
was  Intended  to  give  jurisdiction  in  those  cases 
only  to  which  they  were  actual  parties. 

In  proceeding  with  the  cases  in  which  juris- 
diction depends  on  the  character  of  the  party, 
the  first  in  the  enumeration  is,  "controversies 
to  which  the  United  States  shall  be  a  pari^." 

Does  this  provision  extend  to  the  cases  where 
the  United  States  are  not  named  in  the  record, 
but  claim,  and  are  actually  entitled  to,  the 
whole  subject  in  controversy? 

Let  us  examine  this  question. 

Suits  brought  by  the  Postmaster-General  are 
86«*]  •for  money  due  to  the  United  States. 
The  nominal  plaintiff  has  no  interest  in  the  con- 
troversy, ana  the  United  States  are  the  only 
real  party.  Yet,  these  suits  could  not  be  insti- 
tuted in  the  courts  of  the  Union,  under  that 
clause  which  ^ves  jurisdiction  in  all  cases  to 
which  the  United  States  are  a  party;  and  it 
was  found  necessary  to  give  the  court  jurisdic- 
tion over  them,  as  being  cases  arising  under  a 
law  of  the  United  States. 

The  judicial  power  of  the  Union  is  also  ex- 
tended to  controversies  between  citizens  of  dif- 
ferent states ;  and  it  has  been  decided  that  the 
character  of  the  parties  must  be  shown  on  the 
record.  Does  this  provision  depend  on  the 
character  of  those  whose  interest  is  litigated,  or 
of  these  who  are  parties  on  the  record?  In 
a  snit,  for  example,  brought  by  or  against  an 
executor,  the  creditors  or  legatees  of  bis  testa- 
tor are  the  persons  really  concerned  in  inter- 
est; but  it  has  never  been  suspected  that,  if  the 
executor  be  a  resident  of  another  state,  the  ju- 
risdiction of  the  federal  courts  could  be  ousted 
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by  the  fact  that  the  creditors  or  lesatees  were 
citizens  of  the  same  state  with  the  opposite 
|>arty.  The  universally  received  construction 
in  this  case  is,  that  jurisdictim  is  neither  giv«n 
nor  ousted  1^  the  relative  situation  of  the  par^ 
ties  concerned  in  interest,  but  by  the  relative 
situation  of  the  ^rties  named  on  the  rec- 
ord. Why  is  this  construction  universal  t 
Ko  case  can  be  imagined,  in  which  the  ex- 
istence of  an  interest  out  of  the  party  on  tJie 
record  is  more  unequivocal  than  in  that 
which  has  been  just  stated.  Why,  then,  la  It 
universally  admitted  that  this  interest  In 
•no  manner  affects  the  jurisdiction  of  [•857 
the  court?  The  plain  and  obvious  answer  is, 
because  the  jurisdiction  of  the  court  depends, 
not  upon  this  interest,  but  upon  the  actual  par* 
ty  on  the  record. 

Were  a  state  to  be  the  sole  legatee,  it  will 
not,  we  presume,  be  all^;ed  that  the  jurisdic- 
tion of  the  court,  in  a  suit  against  the  executor, 
would  be  more  affected  by  this  fact  than 
the  fact  that  any  other  person,  not  suable  in 
the  courts  of  the  Union,  was  the  sole  l^atee. 
Yet,  in  such  a  case,  the  court  would  decide 
directly  and  immediately  on  the  interest  of  the 
state. 

This  principle  might  be  further  illustrated  by 
showing  that  jurisdiction,  where  it  depends  on 
the  character  of  the  party,  is  never  conferred  in 
consequence  of  the  existence  of  an  interest  in  a 
party  not  named;  and  by  showing  that,  under 
the  distributive  clause  of  the  2d  section  of  the 
3d  article,  the  Supreme  Court  could  never  take 
original  jurisdiction,  in  consequence  of  an  in- 
terest in  a  party  not  named  in  the  record. 

But  the  principle  seems  too  well  established 
to  require  Uiat  more  time  should  be  devoted  to 
it.  It  may,  we  think,  be  laid  down  as  a  rule 
which  admits  of  no  exception,  that,  in  all  case* 
where  jurisdiction  depends  on  the  party,  it  ia 
the  party  named  in  the  record.  Consequently, 
the  11th  amendment,  which  restrains  the  juris- 
diction granted  by  the  constitution  over  suits 
against  states,  is,  of  necessity,  limited  to  those 
suits  in  which  a  state  is  a  party  on  the  record. 
The  amendment  has  Its  full  effect,  if  the  consti- 
tution be  construed  as  It  *would  have  [*858 
been  construed,  had  the  jurisdiction  of  the  court 
never  been  extended  to  suits  brought  against 
a  state,  by  the  citizens  of  another  state,  or  by 
aliens. 

The  state  not  being  a  party  on  the  record, 
and  the  court  having  jurisdiction  over  those 
who  are  parties  on  the  record,  the  true  question 
is,  not  one  of  jurisdiction,  but  whether,  in  Urn 
exercise  of  its  jurisdiction,  the  court, ought  to 
make  a  decree  against  the  defendants;  whether 
they  are  to  be  considered  as  having  a  real  inter* 
est,  or  as  being  only  nominal  parties. 

In  pursuing  the  arrangement  which  the  ap- 
pellants have  made  for  the  argument  of  the 
cause,  this  question  has  already  been  considered. 
The  responsibility  of  the  officers  of  the  state 
for  the  money  taken  out  of  the  bank  was  ad- 
mitted, and  it  was  adcnowledged  that  this  re- 
sponsibility mi^ht  be  enforced  by  the  proper 
action.  The  objection  is  to  its  being  enforced 
against  the  specific  article  taken,  and  ny  the  de- 
cree of  this  court.  Bat  it  has  been  shown,  we- 
think,  that  an  action  of  detinue  might  be  main- 
tained for  that  article,  if  the  bank  has  pos- 
sOsed  the  means  of  describing  it,  and  that  the- 
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lateRflt  of  fhe  sUta  would  have  been  an  ob- 
stacle to  the  suit  of  the  bank  against  the  indi- 
vidnal in  possession  of  it.  The  judgment  in  such 
a  Boit  might  have  been  enforced,  had  the  article 
bem  found  in  possession  of  the  individual  de- 
fendant. It  has  been  shown  that  the  danger  of 
its  being  parted  with,  of  its  bein^  lost  to  the 

Slaintiff,  and  the  necessity  of  a  discovery,  jus- 
ifled  the  application  to  a  court  of  equity.  It 
859*]  was  in  a  'court  of  equity  alone  that 
the  relief  would  be  real,  substantial  and  effec- 
tiTe.  The  parties  must  certainly  have  a  real  in- 
terest in  the  case,  since  their  personal  responsi- 
bility is  acknowledged,  and,  if  ^nied,  could 
be  demonstrated. 

It  was  proper,  then,  to  make  a  decree  against 
the  defendants  in  the  Circuit  Court,  if  the  law 
of  the  state  of  Ohio  be  repugnant  to  the  consti- 
tntion,  or  to  a  law  of  the  United  States  made  in 
pursuance  thereof,  so  as  to  furnish  no  author- 
ity to  those  who  took,  or  to  those  who  received, 
the  money  for  which  this  suit  was  instituted. 
7.  Is  that  law  unconstitutional  T 
This  point  was  arpied  with  great  al)iUty,  and 
decided  by  this  court,  after  mature  and  deliber- 
ate consideration,  in  the  case  of  M'CulIoch  t. 
The  State  of  Maryland.  A  revisira  of  that 
opinion  has  been  requested;  and  many_  consid- 
erations oombine  to  induce  a  review  of  it. 

The  foundation  of  the  argument  in  favor  of 
the  right  of  a  state  to  tax  the  hank,  is  laid  in 
the  Buposed  character  of  that  institution.  The 
argument  supposes  the  corporation  to  have 
been  originated  for  the  management  of  an  indi- 
vidual concerned,  to  be  founded  upon  contract 
between  individuals,  having  primto  trade  and 
private  profit  for  its  great  md  and  principal 
object. 

If  these  premises  were  true,  the  conclusion 
drawn  from  them  would  be  inevitable.  This 
mere  private  corporation,  engaged  in  its  own 
business,  with  ite  own  views,  would  certeinly 
be  subjMit  to  the  texing  power  of  the  state,  as 
any  individual  would  be;  and  the  casual  cir- 
8«0*]  cum  stance  of  its  being  'employed  by 
the  government  in  the  transaction  of  its  fiscal 
■Jffairs,  would  no  more  exempt  its  private  busi- 
ness from  the  operation  of  that  power,  than  it 
would  exempt  the  private  business  of  any  indi- 
vidual employed  in  the  same  manner.  But  the 
premises  are  not  true.  The  bank  is  not  consid- 
ered as  a  private  corporation,  whose  principal 
object  is  individual  trade  and  individual  profit; 
but  as  a  public  corporation,  created  for  public 
and  national  purposes.  That  the  mere  business 
of  banking  Is,  in  ite  own  nature,  a  private  busi- 
ness, and  may  be  carried  on  by  individuals  or 
eompanies  having  no  political  connection  with 
tiie  government,  is  admitted;  but  the  bank  is 
not  such  an  individual  or  company.  It  was 
not  created  for  its  own  sake,  or  for  private  pur- 
poses. It  has  never  been  supposed  that  Con- 
gress could  create  such  »  corporation.  The 
whole  opinion  of  the  court,  in  the  case  of 
H'CuUoch  V.  The  Stete  of  Maryland,  is  founded 
on,  and  sustained  by,  the  idea  that  the  bank 
is  an  instrument  which  is  "necessary  and  prop- 
er for  carrying  into  .effect  the  powers  vested  in 
the  government  of  the  United  Stetes."  It  is 
not  an  instrument  which  the  government  found 
ready-made,  and  has  supposed  to  be  adapted  to 
ite  purposes;  but  one  which  was  created  in  the 
fbnn  in  which  it  now  appears,  for  national 
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purposes  only.  It  is,  undoubtedly,  capable  of 
transactii^  private  as  well  as  public  business. 
While  it  is  the  great  instrument  by  which  the 
fiscal  operations  of  the  government  are  effected, 
it  is  also  trading  with  individuals  for  ite  own 
advantage.  The  appellants  endeavor  to  distin- 
guish between  this  trade  and  iU  'agency  ['SBl 
for  the  public,  between  ite  banking  operations 
and  those  qualities  which  it  possesses  in  com- 
mon with  every  corporation,  such  as  individual- 
iiy,  immortelity,  ete.  While  they  seem  to 
admit  the  right  to  preserve  this  corporate  ex- 
istence, they  deny  the  right  to  protect  it  in  ite 
trade  and  business. 

If  there  be  anything  in  this  distinction,  it 
would  tend  to  show  that  so  much  of  the  act  as 
incorporates  the  bank  is  constitutional,  but  so 
mudi  of  it  as  authorizes  ite  banking  operatitms 
Is  unconstitutional.  Congress  can  make  the 
inanimate  body,  and  employ  the  machine  as  a 
depository  of,  and  vehicle  for,  the  conveyance 
of  the  treasure  of  the  nation,  if  it  be  capable  of 
being  so  employed,  but  cannot  breathe  into  it 
the  vitel  spirit  which  alone  can  bring  it  into 
useful  existence. 

Let  this  distinction  be  considered. 

Why  is  it  that  Congress  can  incorporate  or 
create  a  bank?  This  question  was  answered 
in  the  case  of  M'CulIoch  v.  The  State  of  Kfary- 
land.  It  is  an  instrument  which  is  "necessary 
and  proper"  for  carrying  on  the  fiscal  opera- 
tions of  government.  Can  this  instrument,  on 
any  rational  calculation,  effect  ite  object,  un- 
less it  be  endowed  with  that  faculty  of  lending 
and  dealing  in  money  which  is  conferred  by 
ite  charter?  If  it  can,  if  it  be  as  competent  to 
the  purposes  of  government  without,  as  with 
this  faculty,  there  will  be  much  difficulty  in 
sustaining  that  essential  part  of  the  charter.  If 
it  cannot,  then  this  faculty  Is  necessary  to  the 
legitimate  operations  of  government,  and  was 
constitutionally  and  rightlully  engrafted  on  toe 
institution.  It  is,  in  that  view  of  the  subject, 
*the  vitel  part  of  the  corporation;  it  is  ['862 
ite  soul;  and  the  right  to  preserve  it  originates 
in  the  same  principle  with  the  right  to  preserve 
the  skeleton  or  body  which  it  animates.  The 
distinction  between  destroying  what  is  denom- 
inated  the  corporate  franchise,  and  destroying 
its  vivifying  principle,  is  precisely  as  incapable 
of  being  maintained  as  a  distinction  between 
the  right  to  sentence  a  human  being  to  death, 
and  a  right  to  sentence  him  to  a  totel  privation 
of  Bust^anee  during  life.  Deprive  a  bank  of 
ite  trade  and  business,  which  is  ite  sustenance, 
and  ite  immortality,  if  it  have  that  property, 
will  be  a  very  useless  attribute. 

This  distinction,  then,  has  no  real  existe.nce. 
To  tex  ite  faculties,  its  trade  and  occupation,  is 
to  tax  the  bank  itself.  To  destroy  or  preserve 
the  one,  is  to  destroy  or  preserve  the  other. 

It  is  urged,  that  Congress  has  not,  by  this  act 
of  incorporation,  created  the  faculty  of  trading 
in  money;  that  it  had  anterior  existence,  and 
may  be  caried  on  by  a  private  individual,  or 
company,  as  well  as  by  a  corporaton.  As  this 
profession  or  business  may  be  taxed,  reflated, 
or  restrained,  when  conducted  by  an  individual, 
it  may  likewise  be  taxed,  regulated,  or  re- 
strained, when  conducted  by  a  corporation. 

The  general  correctness  of  these  propositions 
need  not  be  controverted.  Their  tiarticnlar 
application  to  the  question  before  the  court  is 
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alone  to  be  considered.  We  do  not  maintain 
that  the  corporate  character  of  the  bank  ex- 
empts its  operations  from  the  action  of  state 
authority.  If  an  individual  were  to  be  en- 
AeS*]  dowed  with  the  same  faculties,  *for 
the  same  purposes,  he  would  be  equally  pro- 
-teoted  in  the  exercise  of  those  faculties.  The 
operatiims  of  the  hank  are  believed  not  only  to 
jneld  the  compensation  for  its  services  to  the 
^vemment,  but  to  be  essential  to  the  perform- 
ance of  those  services.  Those  operations  give 
its  value  to  the  currency  in  which  all  the  trans- 
actions of  the  government  are  conducted.  They 
are,  ther^ore.  Inseparably  otmneeted  vith  thbse 
transactions.  They  enable  the  bank  to  render 
those  services  to  the  nation  for  which  it  was 
created,  and  are,  therefore,  of  the  very  essence 
•ot  its  character,  aa  national  instruments.  The 
business  of  the  bank  constitutes  its  capacity  to 
perform  its  functions,  as  a  machine  for  the 
mon^  transactions  of  the  government.  Its 
«orporate  character  is  merely  an  incident,  which 
■enables  it  to  tnnsact  that  business  more  bene- 
fleially. 

Were  the  Secretary  of  the  Treasury  to  be  au- 
thorized, by  law,  to  appoint  agencies  through- 
out the  Union,  to  perform  the  public  functions 
of  the  bank,  and  to  be  endowed  with  its  facul- 
ties, as  a  necessary  auxiliary  to  those  functions, 
the  operations  of  those  agents  would  be  as  ex- 
■empt  from  the  control  of  uie  states  as  the  bank, 
land  not  more  so.  If,  instead  of  the  Secretary 
■of  the  Treasury,  a  distinct  office  were  to  be 
-created  for  the  purpose,  filled  by  a  person  who 
should  receive,  as  a  compensation  for  his  time, 
labor,  and  expense,  the  profits  of  the  banking 
"business,  instead  of  other  emoluments,  to  be 
'drawn  from  the  treasury,  which  banking  busi- 
ness was  essential  to  the  operations  of  the  gov- 
«rnment,  would  each  state  in  the  Union  possess 
864*]  a  right  to  *control  these  operationsT 
The  question  on  which  this  right  would  depend 
must  always  be,  are  these  faculties  so  essential 
to  the  fiscal  operations  of  the  government,  as  to 
authorize  Congress  to  confer  themT  Let  this 
be  admitted,  and  the  question,  does  the  right 
to  preserve  them  exist,  must  always  be  an- 
swered in  the  aflirmative. 

Congress  was  of  opinion  that  these  faculties 
were  necessary  to  enable  the  bank  to  perform 
the  services  which  are  exacted  from  it,  and  for 
which  it  was  created.  This  was  certainly  a 
question  proper  for  the  consideration  of  the 
national  legislature.  But,  were  it  not  to  un- 
dergo revision,  who  would  have  the  hardil^cwd 
to  say,  that,  without  the  employment  of  a 
"banking  capital,  those  services  could  be  per- 
formed T  That  the  exercise  of  th$se  faculties 
greatly  facilitates  the  fiscal  operations  of  the 
government,  is  too  obvious  for  controversy; 
and  who  will  venture  to  affirm  that  the  sup- 
pression of  them  would  not  materially  affect 
those  operations,  and  essentially  impair,  if  not 
totally  destroy,  the  utility  of  the  machine  to 
the  government  T  The  currency  which  it  cir- 
-culates,  by  means  of  its  trade  with  individuals, 
is  believed  to  make  it  a  more  fit  instrument  for 
the  purposes  of  government  than  it  could  other- 
wise he;  and,  if  this  be  true,  the  capacity 
to  carry  on  this  trade  is  a  faculty  indispensable 
to  the  character  and  objects  of  the  institution. 

The  appellants  admit  that,  if  this  faculty  be 
necessary,  to  make  the  bank  *  fit  instrument 
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for  the  purposes  of  the  government,  Congress 
possesses  the  same  power  to  protect  the  ma- 
chine in  *this,  as  in  its  direct  fiscal  op-  [*865 
erations;  but  they  deny  that  it  is  necessary  to 
those  purposes,  and  insist  that  It  is  granted 
solely  for  the  benefit  of  the  members  of  uie  cor- 
poration. Were  this  proposition  to  be  admit- 
ted/ all  the  consequences  which  are  drawn  from 
it  might  follow.  But  it  is  not  admitted.  The 
court  has  already  stated  its  conviction  that, 
without  this  capacity  to  trade  with  individuals, 
the  bank  would  be  a  very  defective  instrument, 
when  considered  with  a  single  view  to  its  fitness 
for  the  purposes  of  goTemment.  On  this  point 
the  whole  argument  rests. 

'  It  is  contoided  that,  admitting  Congress  to 
possess  the  power,  this  exemption  ought  to  have 
been  expressly  asserted  in  the  act  of  incorpora- 
tion ;  and,  not  being  expressed,  ought  not  to  be 
implied  1^  the  court. 

It  is  not  unusual  for  a  legislative  act  to  in- 
volve consequences  which  are  not  expressed. 
An  officer,  for  example,  is  ordered  to  arrest  an 
individual!  It  is  not  necessary,  nor  is  it  usual, 
to  say  that  he  shall  not  he  punished  for  obeying 
this  order.  His  security  is  implied  in  the  order 
itself.  It  is  no  unusual  thing  for  an  act  of 
Congress  to  imply,  without  expressing,  this 
very  exemption  from  state  control,  which  is 
said  to  be  so  objectionable  in  this  instance. 
The  collectors  of  the  revenue,  the  carriers  oi 
the  mail,  the  mint  establishment^  and  all  those 
institutions  which  are  public  in  their  nature, 
are  examples  in  point.  It  has  never  been 
doubted,  tnat  all  who  are  employed  in  them, 
are  protected,  while  in  the  line  of  duty;  and 
yet  this  protection  is  not  expressed  in  any  act 
of  Congress.  It  is  incidental  *to,  and  [*866 
is  implied  in,  the  several  acts  by  which  these 
institutions  are  created,  and  is  secured  to  the 
individuals  employed  in  them,  by  the  judidal 
power  alone;  that  is,  the  judicial  power  is  the 
instrument  employed  by  the  government  in  ad- 
ministering this  security. 

That  department  has  no  will,  in  any  case.  If 
the  sound  construction  of  the  act  be,  that  it  ex- 
empt the  trade  of  the  bank,  as  being  essential 
to  the  character  of  a  machine  necessary  to  the 
fiscal  operations  of  the  government,  from  the 
control  of  the  states,  courts  are  as  much  bound 
to  give  it  that  cons^etion  as  if  the  exemption 
had  been  established  in  express  terms.  Judi- 
cial power,  as  contradistinguished  from  the 
power  of  the  laws,  has  no  existence.  Courts 
are  the  mere  instruments  of  the  law,  and  can 
will  nothing.  When  they  are  said  to  exercise 
a  discretion,  it  is  a  mere  legal  discretion,  a  dis- 
cretion to  be  exercised  in  discerning  the  course 
prescribed  by  law ;  and,  when  that  is  diaeemed. 
it  is  the  datj  of  the  court  to  follow  it.  Judi- 
cial power  is  never  exercised  for  the  purpose  of 
giving  effect  to  the  will  of  the  judge;  always 
for  the  purpose  of  ^ving  effect  to  the  will  of 
the  legislature;  or,  in  o&er  words,  to  the  will 
of  the  law. 

The  appellants  rely  greatly  on  the  distinction 
between  the  bank  and  the  public  institutions, 
such  as  the  mint  or  the  post-office.  The 
agents  in  those  oRices  are,  it  is  said,  officers  of 
government,  and  are  excluded  from  a  scat  in 
Congress.  Not  so  the  directors  of  the  bank. 
The  connection  of  the  government  with  the 
bank,  is  likened  to  that  with  contractors. 
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It  will  not  be  contended  that  the  directors,  or 
4t7*]  'other  officers  of  the  bank,  are  oiB- 
4erB  of  government.  But  It  is  contended,  that, 
were  their  resemblance  to  "contractors  more  per- 
ieet  than  it  is,  the  right  of  the  state  to  control 
iti  operations,  if  those  operations  be  necessary 
to  its  character,  as  a  machine  employed  hy  the 
forenunent,  cannot  be  maintained.  Can  a  eon* 
tractor,  for  supplying  a  military  post  with 
provisions,  be  restrained  from  making  pur- 
duuM  within  any  state,  or  from  transporting 
the  prorisiona  to  the  place  at  which  the  troops 
were  stationed  T  or  could  he  be  fined  or  taxed 
tor  doing  so?  We  have  not  yet  heard  these 
-ipMstions  answered  in  the  affirmative.  It  is 
true,  that  the  property  of  the  contractor  may 
be  taxed,  as  the  property  of  other  citizens;  and 
so  may  the  local  property  of  the  bank.  But 
we  do  not  admit  that  the  act  of  purchasing,  or 
4f  eonngring  the  articles  purchased,  ean  be  un- 
der state  control. 

If  the  trade  of  the  bank  be  essential  to  its 
dtsraeler  as  a  machine  for  the  fiscal  operations 
of  the  goremment,  that  trade  moat  be  as  ex- 
empt from  state  control  as  the  actual  convey- 
ance of  the  public  money.  Indeed,  a  tax 
bears  upon  the  whole  machine;  as  well  upon 
the  faculty  of  collecting  and  transmitting  the 
wumey  of  the  nation,  as  on  that  ctf  discounting 
the  notes  of  Individuals.  No  distinction  Ja 
ttken  between  them. 

Considering  the  capacity  of  carrying  on  the 
trade  of  batucing,  as  an  important  feature  in 
the  character  of  this  corporation,  which  was 
necessary  to  make  it  a  fit  instrument  for  the 
objects  for  which  it  was  created,  the  court  ad- 
heres to  its  decision  in  the  case  of  M'Culloch  t. 
S«8*]  -  The  State  *of  Maryland,  and  is  of 
opinion  that  the  act  of  the  state  of  Ohio,  which 
ii  certainly  much  more  objectionable  tiian  that 
t4  the  state  of  Maryland,  is  repugnant  to  a  law 
of  the  United  States,  made  in  pursuance  of  the 
ooBstitution,  and,  therefore,  void.  The  coun- 
sel for  the  appellants  are  too  intelligent,  and 
have  too  much  self-respect,  to  pretend  that  a 
void  act  can  afford  any  protection  to  the  offi- 
eers  who  erccute  it.  They  expnssly  admit 
thit  it  cannot. 

It  being  then  shown,  we  think  conclusively, 
that  the  defendants  could  derive  neither  au- 
thority nor  protection  from  the  act  which  they 
executed,  and  that  this  suit  is  not  against  the 
state  of  Ohio  within  the  view  of  the  constitu- 
tion, the  state  being  no  party  on  the  record, 
the  only  real  question  in  the  cause  is,  whether 
the  record  contains  sufficiept  matter  to  justify 
the  court  in  pronouncing  a  decree  against  the 
defendants?  That  this  question  is  attended 
with  great  difficulty,  has  not  been  concealed  or 
denied.  But  when  we  reflect  that  the  defend- 
ants, Osborne  and  Harper,  are  incontestably 
liable  for  the  full  amount  of  the  money  taken 
oat  of  the  bank;  that  the  defendant,  Currie,  is 
also  responsible  for  the  sum  received  by  him, 
it  having  come  to  his  hands  with  full  knowl- 
edge of  the  unlawful  means  Inr  which  It  was 
acquired ;  that  the  defendant,  Sullivan,  is  also 
responsible  for  the  sum  specifically  delivered  to 
Wm,  with  notice  that  it  was  the  property  of  the 
hsak.  unless  the  form  of  having  made  an  entry 
on  the  books  of  the  treasurv  can  countervail 
the  fsct,  that  it  was,  in  truth,  kept  untouched, 
it  a  trunk,  bj  itself,  as  a  deposit,  to  await 
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*the  event  of  the  pending  suit  respect- 
ing  it;  we  may  lay  it  down  as  a  proposltioii, 
safely  to  Iw  amnned,  that  all  the  defendants  In 
the  cause  were  liable  in  an  action  at  law  for  the 
amount  of  this  decree.  If  the  original  injune* 
tion  was  properly  awarded,  for  the  reasons 
stated  in  the  preceding  part  of  this  opinion,  the 
money,  having  reach^  the  hands  of  all  those 
to  whom  it  afterwards  came  with  notice  of  that 
injunction,  mi^ht  be  pursued,  so  long  as  it  re- 
mained a  distinct  deposit,  neither  mixed  with 
the  moneyof  the  treasury,  nor  put  into  circu- 
lation, were  it  to  be  admitted  that  the 
original  injunction  was  not  properly  awarded, 
still  the  amended  and  supplemental  bill,  which 
brings  before  the  court  all  the  parties  who  had 
been  concerned  in  the  transaction,  was  filed 
after  the  cause  of  action  had  completely  ac- 
crued. The  money  of  the  bank  had  been  taken, 
without  authority,  some  of  tiie  defendants, 
and  was  detained  by  the  only  person  who  was 
not  an  original  wrong-doer,  in  a  specific  form; 
so  that  detinue  mi^ht  have  been  maintained 
for  it,  had  it  been  in  the  power  of  the  bank 
to  prove  the  facts  which  are  necessary  to  es- 
tablish the  identity  of  the  property  sued  for. 
Under  such  circumstances,  we  think,  a  court 
of  equihr  may  afford  its  aid,  on  the  ground 
that  a  discovery  is  necessary,  and  also  on  the 
same  principle  that  an  Injunction  issues  to 
restrain  a  person  who  has  fraudulently  ob- 
tained possession  of  negotiable  notes,  from  put- 
ting them  into  circulation;  or  a  person  having 
the  apparent  ownership  of  stock  really  belong- 
ing  to  another,  from  transferring  it.  The  suit, 
then,  might  be  as  well  sustained  in  a  court  of 
*ec|uii7  as  in  a  court  of  law,  and  the  [*870 
objection  tiiat  tiie  interests  of  the  state  are 
committed  to  subordinate  agents,  if  true,  is  the 
unavoidable  consequence  of  exemption  from 
beii^  sued— of  sovereignty.  The  interests  of 
the  United  States  are  sometimes  committed  to 
subordinate  agents.  It  was  the  case  in  Hoyt 
V.  Qelston,  in  the  case  ^of  The  Apollon,  and  in 
the  case  of  Doddridge's  Lessee  v.  Thompson  and 
Wright,  and  in  many  others.  An  independent 
foreign  sovereign  eannot  be  sued,  and  ooes  not 
appear  in  court.  But  a  friend  of  the  court 
comes  in,  audi  by  suggestion,  gives  it  to  under- 
stand that  his  interests  are  involved  in  the 
controversy.  The  interests  of  the  sovereign,  in 
such  a  case,  and  in  every  other  where  he 
chooses  to  assert  them  under  the  name  of  the 
real  party  to  the  cause,  are  as  well  defended  as 
if  he  were  a  party  to  the  record.  But  his  pre- 
tensions, where  they  are  not  well  founded,  can- 
not arTNt  the  right  of  a  party  having  a  right  to 
the  thing  for  which  he  sues.  Where  the  right 
is  in  the  plaintiff,  and  the  possession  in  the  de- 
fendant, the  inquiry  cannot  be  stopped  by  the 
mere  assertion  of  title  in  a  sovereign.  The 
court  must  proceed  to  investigate  the  assertion, 
and  examine  the  title.  In  the  case  at  bar,  the 
tribunal  established  by  the  constitution,  for  the 
purpose  of  deciding,  ultimately,  in  all  cases  of 
this  description,  had  solemnly  determined,  that 
a  state  law  imposing  a  tax  on  the  bank  of  the 
United  States,  was  unconstitutional  and  void, 
before  the  wrong  was  committed  for  which 
this  suit  was  brought. 

We  think,  then,  that  there  is  no  error  in  the 
decree  'of  the  Circuit  Court  for  the  ['871 
district  of  Ohio,  so  far  as  it  directs  restitution 
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of  the  specific  sum  of  $08,000,  which  was  taken 
out  of  the  bank  unlawfully,  and  was  in  the 
possession  of  the  defendant,  Samuel  Sullivan, 
when  the  Injunction  was  awarded,  in  Septem- 
ber, 1880,  to  restrain  him  from  paying  it  away, 
or  in  any  manner  using  it;  and  so  far  as  it  di- 
rects the  payment  of  the  remaining  sum  of 
$2,000,  by  the  defendants,  Ralph  Osborne  and 
John  L.  Harper;  but  that  the  same  is  errone- 
ous, BO  far  as  respects  the  interest  on  the  coin, 
part  of  the  said  |»8,000,  it  being  the  opinion  of 
this  court,  that,  while  the  parties  were  re- 
strained by  the  authority  of  the  Circuit  Court 
from  using  it,  they  ought  not  to  be  charged 
with  interest.  The  decree  of  the  Circuit  Court 
for  the  district  of  Ohio  is  affirmed,  as  to  the 
said  sums  of  $98,000  and  $2,000;  and  reversed, 
u  to  the  residue. 

ilSr.  Justice  Johnson.  The  argument  In  this 
cause  presents  three  questions:  (1)  Has  Con- 
gress granted  to  the  Bank  of  the  United  States 
an  unlimited  right  of  suing  in  the  courts  of  the 
United  States?  (2)  Could  Congress  constitu- 
tionally grant  such  a  right?  and  (3)  Has  the 

fi)we^  of  the  court  been  le^lly  and  conatitu- 
onally  exercised  in  this  suit. 
I  have  very  little  doubt  that  the  public  mind 
will  be  easily  reconciled  to  the  decision  of  the 
court  here  rendered ;  for,  whether  neccesary  or 
unnecessary  originally,  a  state  of  things  has 
now  grown  up,  in  some  of  the  states,  which 
872*]  renders  all  "the  protection  necessary, 
that  the  general  government  can  give  to  this 
bank.  The  policy  of  the  decision  is  obvious, 
that  is,  if  the  bank  is  to  be  sustained ;  and  few 
will  bestow  upon  its  legal  correctness,  the  re- 
flection that  it  is  ne«saary  to  test  it  by  the  con- 
stitution and  laws  under  which  it  is  rendered. 

The  Bank  of  the  United  States  is  now  iden- 
tified with  the  administration  of  the  national 
government.  It  is  an  immense  machine,  eco- 
nomically and  beneficially  applied  to  the  fiscal 
transactions  of  the  nation.  Attempts  have  been 
made  to  dispense  with  it,  and  they  have  failed ; 
serious  and  very  weighty  doubts  have  been 
entertained  of  its  constitutionality,  but  they 
have  been  abandoned ;  and  it  is  now  become  the 
functionary  that  collects,  the  depository  that 
holds,  the  vehicle  that  transports,  the  guard 
that  protects,  and  the  agent  that  distributes 
and  pays  away,  the  millions  that  pass  annually 
(hrough  the  national  treasury;  and  all  this, 
not  only  without  expense  to  the  government, 
but  after  paying  a  large  bonus,  and  sustaining 
actual  annual  losses  to  a  large  amount;  fur- 
nishing the  only  possible  means  of  embodying 
the  most  ample  security  for  so  immense  a 
charge. 

Had  its  effects,  however,  and  the  views  of  its 
fr^mers,  been  confined  exclusively  to  its  fiscal 
uses,  it  is  more  than  probable  that  this  suit, 
and  the  laws  in  which  it  originated,  would 
never  have  had  existence.  But  it  is  well  known, 
that  with  that  object  was  ctHnbined  another,  of 
a  very  general  and  not  less  important  character. 

The  expiration  of  the  charter  of  the  former 
bank,  led  to  state  creations  of  banks;  each  new 
873*]  bank  increased  *the  facilities  of  creating 
others;  and  the  necessities  of  the  general  gov- 
ernment, both  to  make  use  of  the  state  banks 
for  their  deposits,  and  to  borrow  largely  of  all 
who  would  lend  to  them,  produced  that  rage 
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for  multipljing  banks,  which,  idded  by  the 
emoluments  derived  to  the  states  in  their  crea- 
tion, and  the  many  individual  incentives  which 
they  developed,  soon  inundated  the  country  with 
a  new  description  of  bills  of  credit,  against 
which  it  was  obvious  that  the  provisions  of  the 
constitution  opposed  no  adequate  inhibition. 

A  specie-paying  bank,  with  an  overwhelming 
capital,  and  the  whole  aid  of  the  government 
deposits,  presented  the  mly  resource  to  which 
the  government  could  resort,  to  restore  that 
power  over  the  currency  of  the  country,  whieb 
the  framers  of  the  constitution  evidently  in- 
tended to  ^ive  to  Congress  alone.  But  this 
necessarily  involved  a  restraint  upon  individual 
cupidity,  and  the  exercise  of  a  state  power;  and, 
in  the  nature  of  things,  it  was  hardly  possible 
for  the  mighty  effort  necessary  to  put  down  an 
evil  spread  so  wide,  and  arrived  to  such  ma- 
turity, to  be  made  without  embodying  against 
it  an  immense  moneyed  combination,  which 
could  not  fail  of  making  its  inSuence  to  be 
felt,  wherever  its  claimances  could  reach,  or 
its  industry  and  wealth  be  brought  to  operate. 

I  believe  that  the  good  sense  of  a  people,  who 
know  that  they  govern  themselves,  and  feel 
that  they  have  no  interests  distinct  from  those 
of  their  government,  would  readily  concede  to 
the  bank,  thus  t^rcumstaneed,  some,  if  not  all 
the  rights  here  •contended  for.  But  I  [*874 
cannot  persuade  myself  that  they  have  been- 
conceded  in  the  extent  which  this  decisioD 
affirms.  Whatever  might  be  proper  to  be  done 
by  an  amendment  of  the  constitution,  this  court 
is  only,  at  present,  expounding  its  existing  pro- 
visions. 

In  the  present  instance,  I  cannot  persuade 
myself  that  the  constitution  sanctions  the  vest- 
ing of  the  right  of  action  in  this  bank,  in  cases- 
in  which  the  privilege  is  exclusively  personal,, 
or  in  any  case,  merely  on  the  ground  that  a 
question  might  possibly  be  raised  in  it,  involv- 
ing the  constitution,  or  constitutionality  of  • 
law,  of  the  United  States. 

When  laws  were  heretofore  passed  for  rais-  . 
ing  a  revenue  by  a  duty  on  stamped  paper,  the 
tax  was  quietly  acquiesced  in,  notwithstanding 
it  entrenched  so  closely  on  the  unauestionable 
power  of  the  states  over  the  law  oi  contracts; 
but  had  the  same  law  which  declared  void  con- 
tracts not  written  upon  stamped  paper,  de- 
clared that  every  person  holding  such  paper 
should  be  entitled  to  bring  his  action  "in  any 
circuit  court"  of  the  United  States,  it  is  confi- 
dently believed  that  there  could  have  been  but 
one  opinion  on  the  constitutionality  of  such  a 
provision.  The  whole  jurisdiction  over  con- 
tracts might  thus  have  been  taken  from  tbs- 
state  courts,  and  c<mferred  upon  those  of  the 
United  States.  Nor  would  the  evil  have  rested 
there;  by  a  similar  exercise  of  power,  imposing 
a  stamp  on  deeds  generally,  jurisdiction  over 
the  territory  of  the  state,  whoever  might  be 
parties,  even  between  citizens  of  the  same 
state — jurisdiction  of  suits  instituted  for  the 
recovery  of  legacies  'or  distributive  [•87B 
portions  of  intestates*  estates — jurisdiction,  in 
fact,  over  almost  every  possible  case  might  be- 
transferred  to  the  courts  of  the  United  States. 
Wills  may  be  required  to  be  executed  on 
stamped  paper;  taxes  may  be,  and  have  beeOr. 
imposed  upon  legacies  and  distributions;  and, 
in  all  such  cases,  there  is  not  only  a  poB8ibility~ 
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tat  ft  inrobtUUty,  Uiat  a  qaesUon  may  arise, 
iDToIviiig  the  conBtitutionality,  conBtmction, 
etc,  of  a  law  of  the  United  States.  If  the  cir- 
cumstance ttiat  the  questions  which  the  case 
involves  are  to  determine  its  character,  whether 
those  questiouB  be  made  in  the  case  or  not, 
then  every  case  here  alluded  to,  may  as  well  be 
tranaferrttd  to  the  jurisdietion  of  the  United 
States,  fts  those  to  which  this  hank  la  a  party. 
But  atin  farther,  as  was  justly  insisted  in  argu- 
ment, there  is  not  a  tract  of  land  in  the  United 
States,  acquired  under  laws  of  the  United 
States,  whatever  be  the  number  of  mesne  trans- 
fers that  it  may  have  undergone,  over  which 
the  jurisdietion  of  the  courts  of  the  United 
States  might  not  be  extended  1^  Congress,  up- 
on the  Teiy  principle  on  which  tiie  right  of  suit 
in  this  buk  is  here  maintained.  Nor  is  the  ease 
of  the  alien,  put  in  argument,  at  all  inapplic- 
able. The  <Hie  acquires  its  character  of  indi- 
vidual property,  as  the  other  does  its  political 
existence,  under  a  law  of  the  United  States; 
and  there  is  not  a  suit  which  may  be  instituted 
to  recover  the  one,  nor  an  action  of  ejectment 
to  be  brought  by  the  other,  in  which  a  right  ac- 
quired nnder  a  law  of  the  United  Stat^  does 
not  lie  as  essentially  at  the  basis  of  the  right  of 
action,  as  in  the  suits  brought  hy  this  bank. 
87€*]  *It  is  no  answer  to  the  argument,  to 
■ay  that  the  law  of  the  United  States  is  but  an- 
cillary to  the  constitution,  as  to  the  alien;  for 
the  constitution  could  do  nothing  for  him  with- 
out the  law;  and,  whether  the  question  be  up- 
on  law  or  constitution,  still  if  the  possibility  of 
its  arising  be  a  sufficient  eircumstanee  to  bring 
it  within  the  jurisdiction  of  the  United  States 
eonrts,  tliat  possibility  exists  with  regard  to 
every  suit  affected  by  alien  disabilities;  to  real 
actions  in  time  of  peace — ^to  all  actions  in  time 
of  war. 

I  cannot  persuade  myself,  then,  that,  with 
these  palpaUe  consequences  in  view,  Congress 
ever  could  have  intended  to  vest  in  the  Bank 
€i  Hm  United  States  the  right  of  suit  to  the  ex- 
tent here  claimed.  And,  notwithstanding  the 
etmfiden'ee  with  which  this  point  has  been  ar- 
gued, an  examination  of  the  terms  of  the  act, 
and  a  consideration  of  them  with  a  view  to  the 
context,  will  be  found  to  leave  it  by  no  means 
«  clear  case,  that  such  is  the  le^l  meaning  of 
the  act  of  incorporation.  To  be  sure,  if  the 
act  bad  simply  and  substantively  given  the 
ri^bt  "to  sue  and  be  sued  in  the  circuit  courts 
<rf  the  United  States,"  there  could  have  been  no 
^cation  made  upon  the  construction  of  those 
words.  But  such  is  not  the  fact.  The  words 
sre,  not  that  the  bank  shall  be  made  able  and 
capiable  in  law,  to  sue,  etc.,  but  that  it  shall, 
**by  a  certain  name,"  be  made  able  and  capa- 
ble in  law  to  do  the  various  acts  therein  enu- 
merated. And  these  words,  under  tlie  force  of 
which  this  suit  is  instituted,  are  found  in  the 
ordinary  incorporating  clause  of  this  act,  a 
877*]  clause  *which  is  well  understood  to  be, 
and  which  this  court,  in  the  case  of  Deveaux, 
has  recognised  to  be,  little  more  than  the  mere 
«ommon  place  or  formula  of  such  an  act.  The 
name  of  a  corporation  is  the  symbol  of  its  per- 
sonal existence;  a  misnomer  there  is  fatal  to  a 
suit  (and  still  more  fatal  as  to  other  transac- 
tiois).  By  the  incorporating  clause,  a  name  is 
given  it,  and,  with  that  name,  a  place  among 
crested  beings;  thea  usually  follows  an  enu- 
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meration  of  the  ordinary  acts  in  which  It  may 
personate  a  natural  man ;  and  among  those  acts, 
the  right  to  sue  and  be  sued,  of  which  the 
court,  in  Deveaux's  case,  ver^  covrectly  re- 
marks, that  it  is  "a  power  which,  if  not  inci- 
dent to  a  corporation,  is  conferred  by  every 
incorporating  act,  and  is  not  understood  to  en- 
large  the  jurisdiction  of  any  particular  court* 
but  to  give  a  capacity  to  the  corporation  to 
appear  as  a  corporation  in  any  court  which 
would  by  law  have  cognizance  of  the  cause  if 
brought  by  individuals."  With  this  qualifica- 
tion, the  clause  in  ijuestion  will  be  construed  as 
an  enumeration  of  incidents,  instead  of  a  string 
of  enactments;  and  such  a  construction  is 
strongly  countenanced  by  the  concluding  sen- 
tenoe  of  the  section;  for,  after  running  through 
the  whole  routine  of  powers,  most  of  which 
are  unquestionably  incidental,  and  needed  no 
enactment  to  vest  them,  it  concludes  thus: 
"and  generally  to  do  and  execute  all  and  sin- 
gular the  acts,  matters,  and  things,  which  to 
them  it  shall  and  may  appertain  to  do."  And, 
in  going  over  the  act,  it  will  be  found,  that 
whenever  it  is  contemplated  to  vest  a  power 
not  ineideiital,  it  is  done  1^  a  speeifle  proviutm, 
made  *the  subject  of  a  distinct  clause;  [*878 
such  is  that  power  to  transact  the  business  of 
the  loan-o£Bce  of  the  United  States.  And,  in-  - 
deed,  there  is  one  section  of  the  act  which  strik- 
ingly exhibits  the  light  in  which  the  law-mak- 
ers considered  the  incorporating  clause.  I  mean 
the  tenth ;  which,  notwithstanding  that  the 
same  clause  in  the  seventh  section,  which  is 
supposed  to  confer  this  sweeping  power  to  su^ 
confers  also,  in  terms  equally  comprehensiye, 
the  power  to  make  laws  for  the  institution,  and 
"to  do  and  execute  all  and  singular  the  matters 
and  things,  which  to  them  it  ^all  and  may  ap- 
pertain to  do,"  contains  an  enactment  in  the 
following  words:  "That  they  shall  have  power 
to  appoint  such  ofScers,  clerks  and  servants, 
under  them,  for  executing  the  business  of  the 
corporation,  and  to  allow  them  such  oompensa* 
tion  for  their  services,  respectively,  as  shall  be 
reasonable;  and  shall  be  capable  of  exercising 
such  other  poWers  and  authorities  for  the  well 
governing  and  ordering  the  officers  of  the  said 
corporation,  as  shall  be  prescribed  by  the  laws, 
r^pilations  and  ordinances  of  the  same;"  a 
section  which  would  have  been  altogether  un- 
necessary had  the  seventh  section  been  consid- 
ered as  enacting,  instead  of  enumerating  and 
limiting.  I  consider  the  incorporating  clause, 
then,  not  as  purporting  the  absolute  investment 
of  an^  power,  but  as  the  usual  and  formal  dec- 
laration of  the  extent  to  which  this  artificial 
should  personate  the  natural  person,  in  the 
transactions  incident  to  ordinary  life,  or  to  the 
peculiar  objects  of  its  creation;  and,  therefore, 
not  vesting  the  right  to  sue  in  the  courts  of  the 
United  'States,  but  only  the  right  of  [*87» 
personating  the  natural  man  In  the  courts  of 
the  United  States,  as  it  might,  upon  general 
principles,  in  any  other  courts  of  competent 
jurisdiction.  And  this,  I  say,  is  consonant  to 
the  decision  in  Deveaux's  case,  and  sustained 
by  abundant  evidence  on  the  face  of  the  act  it- 
self. Indeed,  any  other  view  of  the  effect  of 
the  section  converts  some  of  its  provisions  into 
absolute  nonsmse. 

It  has  been  aivued,  and  I  have  no  objection 
to  admit,  that  wa  phraseology  of  this  act  has 
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been  varied  from  that  Incorporating  the  former 
bank,  with  a  view  to  meet  the  decision  in  De- 
veaux's  case.  But  it  is  perfectly  obvioiu,  that 
in  the  prosecution  of  that  design,  the  purport 
of  Deveaux's  case  has  been  misapprehended. 
The  court  there  decide  that  the  jnnMlietion  of 
the  United  States  depended,  ( 1 )  on  the  charac- 
ter of  the  cause;  (2)  on  the  character  of  the 
parties ;  tliat  the  judiciary  act  confined  the  ju- 
risdiction of  the  circuit  courts  to  the  second 
class  of  cases,  and  Uie  incorporating  act  con- 
tained no  words  that  purported  to  cariy  it  fur- 
ther. Whether  the  legislative  power  of  Uie 
United  States  could  extend  it  as  far  as  is  here 
insisted  on,  or  what  words  would  be  adequate 
to  that  purpose,  the  ease  neither  called  on  the 
ooort  to  decide,  nor  has  it  proposed  to 
dedde.  If  anytiiing  is  to  he  inferred 
from  that  decision  on  those  points,  it  is 
unfavorable  to  the  sufficiency  of  the  words 
inserted  in  the  present  act.  For,  the  argument 
of  the  court  intimates  that  where  the  l^sla- 
ture  propose  to  give  jurisdiction  to  the  courts 
»«0*]  of  the  United  States,  they  do  *it  by  a 
separate  provision,  as  in  the  case  of  the  action 
oftUbt  for  exceeding  the  sum  authorized  to  be 
loaned.  And  on  the  words  of  the  incorporat- 
ing section,  it  makes  this  remark,  "that  it  is 
not  understood  to  enlarge  the  jurisdiction  of 
any  particular  court,  but  to  give  a  capacity  to 
the  corporation  to  appear  as  a  corporation  in 
ai^  court,  which  would  by  law  have  cognis- 
ance of  Uie  cause  if  brought  by  individuals. 
If  jurisdiction  is  given  by  this  clause  to  the  fed- 
enu  courts,  it  is  equally  given  to  all  courts  hav- 
ing original  jurisdiction,  and  for  all  sums, 
however  small  they  be."  Now,  the  difference 
of  phraseology  between  the  former  act  and  the 
present,  in  the  clause  in  question,  is  this:  the 
former  has  these  words,  "may  sue  and  be 
sued,  etc,  in  courts  of  record  or  any  other  place 
whatsoever;"  the  present  act  has  substituted 
these  words,  "in  all  state  courts  having  com- 

Stent  jurisdiction,  and  in  any  circuit  court  of 
e  United  States."  Now,  the  defect  here  could 
mot  have  been  the  want  of  adequate  words, 
had  the  Intent  appeared  to  have  been,  to  en- 
large the  jurisdiction  of  any  particular  court. 
For,  if  the  circuit  courts  were  courts  of  record, 
the  right  of  suit  given  was  as  full  as  any  other 
words  could  have  made  it.  But,  as  the  court 
in  its  own  words  assigns  the  ground  of  its  de- 
cision, the  clause  couM  not  have  been  intended 
to  enbrge  the  jurisdiction  of  the  state  courts, 
and  therefore  could  not  have  been  intended  to 
enlarge  that  of  the  federal  courts,  much  less  to 
have  extended  it  to  the  smallest  sum  possible. 
Therefore  it  concludes,  that  the  clause  is  one 
881*]  of  mere  enumeration,  containing,  *a8 
it  expresses  it,  "the  powers  which,  if  not  inci- 
dent to  a  corporation,  are  conferred  by  every 
incorporating  set,  and  are  not  understood  to 
enlarge,!'  etc.  If,  then,  this  variation  had  in 
view  the  object  which  is  attributed  to  it,  the 
words  intended  to  answer  that  object  have  been 
inserted  so  unhappily  as  to  neutralise  its  influ- 
ence; but  I  think  it  much  more  consistent  with 
the  respect  due  to  the  draftsman,  who  was 
known  to  have  been  an  able  lawyer,  to  believe 
that,  with  such  an  object  in  view,  he  would 
have  pursued  a  much  more  plain  and  obvious 
course,  and  given  it  a  distinct  and  unequivocal 
section  to  itadf,  or  at  least  have  worded  it  with 
SS8 


more  marked  attention.  This  opinion  Is  fur- 
ther supported,  by  considerinff  the  abaurditie'*' 
that  a  contrary  opinion  would  lead  to. 

A  literal  translation  of  the  words  in  ques- 
tion is  impossible.  Nothing  but  inconsistencies 
present  themselves,  if  we  attempt  to  apply  it 
without  a  reference  to  the  laws  and  constitu- 
tion of  the  United  States,  forming  together  the 
judicial  ^stem  of  the  Union,  ^e  words  are, 
"may  sue  and  be  sued,  etc.,  in  any  state  court, 
having  competent  jurisdiction,  and  in  any  cir- 
cuit court  of  the  United  States."  But  why 
should  one  member  of  the  passage  be  entitled 
to  an  enacting  effect,  and  not  the  residue!  Yet^ 
who  will  impute  to  the  legislature  or  the- 
draftsman,  an  intention  to  vest  a  jurisdiction 
by  these  words  In  a  state  court?  I  do  not 
speak  of  the  positive  effect;  since  the  failure  of 
one  enactment,  because  of  a  want  either  of 
power  to  give  or  capacity  to  receive,  will  not 
control  'the  effect  as  to  any  other  en-  [•88* 
actment.  I  speak  of  the  intent  or  understand- 
ing of  the  law-maker,  who  must  have  used 
these  words,  as  applicable  to  the  state  courts, 
in  an  enacting  sense,  if  we  suppose  him  to  have 
used  them  in  that  sense,  as  to  the  courts  of  the 
United  States.  Yet  I  should  be  very  unwill- 
ing to  impute  to  him,  or  to  the  legislature  of 
the  country,  ignorance  of  the  fact  that  such  an 
enactment,  if  it  was  one,  could  not  give  a  right 
to  sue  in  the  state  courts,  if  the  right  did  not 
exist  withouj;  it.  Or,  in  fact,  that  such  enact- 
ment  was  altogether  unnecessary,  if  the  legisla- 
tive power,  which  must  give  effect  to  sucn  an 
enactment,  was  adequate  to  eonstitute  effectu- 
ally this  body  corporate. 

But  why  should  this  supposed  enactment  go 
still  farther,  and  confer  the  capacity  to  be  sued, 
as  well  as  to  sue,  either  in  the  courts  of  the  one- 
jurisdiction  or  the  other  T  Did  the  law-givers 
suppose  that  this  corporation  would  not  be 
subject  to  suit,  without  an  express  enactment 
for  that  purpose  alsol  Or  was  it  guilty  of  the 
more  unaccoiintable  mistake,  of  supjusing  that 
it  could  confer  upon  Individuals,  indiscrimi- 
nately, this  privilege  of  bringing  suits  in  tlie 
courts  of  the  UnitM  States  against  the  bankf 
that,  too,  for  a  cause  of  action  originating,  say, 
in  work  and  labor,  or  in  a  special  action  on 
the  case,  or  perhaps,  ejectment  to  try  title  to 
land  mortgaged  by  a  person  not  having  the 
estate  in  him,  or  purchased  of  a  tortious 
holder  for  a  banking-house?  I  cannot  acqui- 
esce in  the  supposition;  and  yet,  if  one  is  an 
enactment,  and  *take8  effect  as  such,  [*88S 
they  are  all  enactmoits,  for  th«y  are  uttered 
eodem  flatu. 

My  own  conclusion  is,  that  none  of  them  are 
enactments,  but  all  merely  declaratory;  or,  at 
most,  only  enacting,  in  the  words  of  the  court, 
in  the  case  of  Deveaux,  that  the  bank  may,  by 
its  corporate  name  and  metaphysical  existence 
bring  suit,  or  personate  the  natural  man,  in  the 
courts  specified,  as  though  it  were  in  fact  a 
natural  person;  that  is,  in  those  cases  in  which^ 
according  to  existing  laws,  suite  may  be 
brought  in  the  courts  specified  respectively. 

Indeed,  a  more  unrestricted  sense  given  to 
the  words  of  the  act,  could  not  be  carried  into- 
execution;  a  literal  exercise  of  the  right  of  suit, 
supposed  to  be  granted,  would  be  impossible. 
Can  the  Bank  of  the  United  States  be  sued  (in 
the  literal  language  of  the  act)  "in  any  circuit 
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wort  of  Hut  United  SUtesr*  in  that  of  Ohio, 
or  Loni^ana,  for  instaneeT  Iioeality,  in  this 
respect,  cannot  be  denied  to  such  an  institu- 
tion ;  or,  at  least,  it  is  only  incidentally,  by  dis- 
tress infinite,  or  attachment,  for  instance,  that 
such  a  suit  could  be  maintained.  Nor,  on  the 
other  hand,  could  the  bank  sue  literally  in  any 
circuit  court  of  the  United  States.  It  roust,  of 
neeessi^,  be  oonflned  to  the  Circuit  Court  of 
that  disbict  in  which  the  defendants  resides,  or 
Is  to  be  found.  And  thus,  at  last,  we  eircum- 
•eribe  these  general  words,  Inr  reference  to  the 
judicial  system  of  the  United  States,  as  it  ex- 
isted at  the  time.  And  why  the  same  restric- 
tion should  not  have  been  imposed  as  to 
amount,  which  is  imposed  as  to  all  other  suit- 
884*j  ors,  *to  wit,  $500  and  upwards,  is  to 
me  inscrutable,  except  on  the  supposition  that 
this  elanse  was  not  intended  for  any  other  pur- 
iKMe  than  that  which  I  have  supposed.  The 
United  States  have  suffered  no  other  suitors  to 
institute  a  suit  in  its  courts  for  less  than  that 
sum,  and  it  is  hard  to  conceive  why  the  bank 
should  be  permitted  to  institute  a  suit  to  re- 
cover, if  it  will,  a  single  cent.  This  considera- 
ti<m  is  expressly  drawn  into  notice  by  this 
eoort,  in  tlie  case  of  Deveaux,  and  if  it  was 
entitled  to  weight  then,  in  fixing  the  construc- 
tion of  the  incorporating  section,  I  see  no  rea- 
BOB  why  it  ahottld  be  unnoticed  now. 

I  wiU  dwell  no  longer  on  a  point  which  is  in 
fact  secondary  and  sutmrdinate ;  for  if  Congress 
can  vest  this  jurisdiction,  and  the  people  will 
it,  the  act  may  be  amended,  and  the  jurisdiction 
vested.  I  next  proceed  to  consider,  more  dis- 
tinctly, the  constitutional  question  on  the  right 
to  vest  the  jnrisdietion  to  the  extent  here  eon- 
tended  for. 

And  here  I  must  dbsemi  that  I  altogether 
■immderetood  tiie  coonsd  who  argued  the 
eanse  for  the  plaintiff  in  error,  if  any  of  them 
contended  against  the  jurisdiction,  on  the 
ground  that  the  cause  involved  mieations  de- 
pendii^  on  general  principles.  No  one  can 
question  that  the  court  which  has  jurisdiction 
of  the  principal  question,  must  exercise  juris- 
diction over  every  question.  Neither  did  I  un- 
derstand them  as  dawing  that,  if  Congress 
eoold  eoofer  on  the  eireuit  courts  appellate, 
they  could  eonfer  original  jurisdiction.  The 
argument  .went  to  deny  the  right  to  assume 
jurisdiction  on  a  mere  hypothesis.  It  was  one 
ftS5*]  of  'description,  identity,  definition; 
they  contended  that,  until  a  question  involving 
the  construction  or  administration  of  the  laws 
of  the  United  States  did  actually  arise,  the 
casus  ffederis  was  not  presented,  on  whii^  the 
constitution  authorised  the  eovenunent  to  take 
to  itself  the  jurisdiction  of  the  cause.  That 
until  sneh  a  question  actually  arose,  until  such 
a  case  was  actually  presented,  non  constat, 
but  the  cause  depended  upon  general  principles, 
exclusively  cognizable  in  the  state  courts;  that 
neither  the  letter  nor  the  spirit  of  the  consti- 
tution ssDctioned  the  assumption  of  jurisdic- 
tion on  the  part  oi  the  United  States  at  any 
{Revious  stage. 

And  this  doctrine  has  my  hearty  eoncur- 
TOBce  in  its  general  application.  A  very  simple 
ease  may  be  stated  to  illustrate  its  bearing  on 
the  question  of  jurisdiction  between  the  two 
governments.  By  virtue  of  treaties  with  Great 
Britain,  aliens  holding  lands  were  exempted 
•  U  ed. 


from  alien  disabilities,  and  made  capable  of 
holding,  aliening,  and  transmitting  their  es- 
tates, in  common  with  natives.  But  why 
should  the  claimants  of  such  lands,  to  all  eter- 
nity, be  vested  with  the  privilege  of  bringing 
an  original  suit  in  the  courts  of  the  United 
States  T  It  is  true,  a  question  might  be  made, 
upon  the  effect  of  the  treaty,  on  the  rights- 
claimed  by  or  through  the  alien ;  but  until  that- 
question  does  arise,  nay,  until  a  decision) 
against  the  right  takes  place,  what  end  has  the- 
United  States  to  subserve  in  cl|timing  jur^- 
diction  of  the  cause?  Such  is  the  present  law 
of  the  United  States,  as  to  all  but  this  one  dis- 
tinguished party;  and  that  law  was  passed 
*when  the  doctrines,  the  views  and  [*88S 
ends  of  the  constitution,  were,  at  least,  as  well 
understood  as  they  are  at  present.  I  attach 
much  importance  to  the  26th  section  of  the 
judiciary  act,  not  only  as  a  measure  of  policy^ 
but  as  a  eotemporaneous  exposition  of  the  con- 
stitution on  this  subject;  as  an  exposition  of 
the  words  of  the  constitution,  deduced  from  a 
knowledge  of  its  views  and  policy.  The  object 
was,  to  secure  a  uniform  construction  and  » 
steady  execution  of  the  laws  of  the  Union. 
Except  as  far  as  this  purpose  might  require, 
the  general  government  had  no  interest  ia 
stripping  the  state  courts  of  their  jurisdiction^ 
their  policy  would  rather  lead  to  avoid  in- 
cumbering themselves  with  it.  Why,  then, 
should  it  be  vested  with  jurisdiction  in  a  tiion- 
sand  causes,  on  a  mere  possibility  of  a  question 
arising,  which  question,  at  last,  does  not  occur 
in  one  of  them  t  Indeed,  I  cannot  perceive  how 
such  a  reach  trf  jurisdiction  can  be  assertecU 
without  changing  the  reading  of  the  constitu- 
tion on  tide  subject  altogether.  The  judiciaT 
power  extends  only  to  "cases  arising,"  that  is. 
actual,  not  potential  cases,  llie  Camera  of 
the  constitution  knew  better  than  to  trust  such 
a  quo  minus  fieUim  in  tiw  hands  of  any  gov* 
emment. 

I  have  nevfjf  understood  anyone  to  questiois 
the  right  of  Congress  to  vest  original  jurisdic- 
tion in  its  inferior  courts,  in  cases  coming  prop- 
erly within  the  description  of  "cases  arising 
under  the  laws  of  the  United  States;"  but 
surely  it  must  first  be  ascertained,  in  some 
proper  mode,  that  the  cases  are  such  as  th» 
constitution  describes.  By  possibility,  a  con- 
stitutional question  may  be  raised  in 
*any  conceivable  suit  that  may  be  insti-  [*887 
tuted;  but  that  would  be  a  very  insuflScient 
ground  for  assuming  universal  jurisdiction; 
and  yet,  that  a  question  has  been  made,  as> 
that,  for  instance,  on  the  bank  charter,  and 
may  again  be  made,  seems  still  worse,  as  a 
ground  for  extending  jurisdiction.  For  the- 
folly  of  raising  it  agabi,  in  every  suit  institut- 
ed by  the  bank,  is  too  great  to  suppose  it  pos- 
sible. Yet  this  supposition,  and  this  alone, 
would  seem  to  justify  vesting  the  bank  with 
an  unlimited  right  to  sue  in  the  federal  courts- 
Indeed,  I  cannot  perceive  how,  with  ordinary 
correctness,  a  question  can  be  said  to  be  in- 
volved in  a  cause,  which  only  'may  possibly  be- 
mad e,  but  which,  in  fact,  is  the  very  last  ques- 
tion that  there  is  any  probability  will  be 
made;  or  rather,  how  that  can  any  longer  be- 
denominated  a  question,  which  has  been  put 
out  of  existence  by  a  solemn  decision.  The 
constitution  presumes  that  the  decisions  of 
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the  supreine  tribunal  will  be  acquiesced  in;  and 
After  disposing  of  .the  few  questions  which  the 
oonstitutioit  refers  to  It,  all  the  minor  ques- 
tions belong  properly  to  the  state  jurisdictions, 
and  nerer  were  intended  to  be  taken  away  in 
mass. 

Efforts  have  been  made  to  fix  the  precise 
sense  of  the  constitution,  when  it  vests  juris- 
diction in  the  general  government,  in  "cases 
arising  under  the  laws  of  the  United  States," 
To  me,  the  question  appears  susceptible  of  a 
very  simple  solution;  that  all  depends  upon  the 
indentity  of  the  case  supposed;  according  to 
which  idei^  a  case  nuty  be  such  in  its  very 
-existence,  or  it  may  become  such  in  its  prog- 
ress. An  action  may  "live,  move,  and  have 
888*}  'its  being,"  in  a  law  of  the  United 
States;  such  is  that  given  for  the  violation  of  a 
patent-right,  and  four  or  five  diff'erent  actions 
given  by  this  act  of  incorporation;  partieularly 
that  against  the  president  and  directors  for 
over- issuing ;  in  all  of  which  cases  the  plain- 
tiff must  count  upon  the  law  itself  as  the 
ground  of  his  action.  And  of  the  other  de- 
scription, would  have  been  an  action  of  tres- 
pass, in  this  case,  had  remedy  been  sought  for 
an  actual  levy  of  the  tax  imposed.  Such  was 
the  case  of  the  former  Bank  v.  Deveaux,  and 
maiqr  others  that  have  occurred  In  this  court, 
in  which  the  suit,  In  its  fbnn.  was  such  as 
•occur  in  ordinary  cases,  but  in  which  the  plead- 
ings or  evidence  raised  the  question  on  the  law 
or  constitution  of  the  United  States.  In  this 
-class  of  cases,  the  occurrence  of  a  question 
makes  the  ease,  and  transfers  it,  as  provided 
for  under  the  twenty-fifth  section  of  the  ju- 
diciary act,  to  the  jurisdiction  of  the  United 
states.  And  this  appears  to  me  to  present  the 
only  sound  and  practical  construction  of  the 
constitution  on  this  subject;  for  no  other  cases 
does  it  regard  as  neciessary  to  place  under  the 
control  of  the  general  government.  It  is  only 
when  the  case  exhibits  one  or  the  other  of 
these  characteristics,  that  it  is  voted  upon  by 
t^e  constitution.  Where  no  question  is  raised, 
there  can  be  no  contrariety  of  construction; 
and  what  else  had  the  constitution  to  guard 
against?  As  to  cases  of  the  first  description 
ex  necessitate  rei,  the  courts  of  the  United 
States  must  be  susceptible  of  original  jurisdic- 
tion; and  as  to  all  other  cases,  I  should  hold 
them,  also,  susceptible  of  original  jurisdiction, 
889*]  if  it  were  practicable,  *in  the  nature  of 
things,  to  make  out  the  definition  of  the  case, 
BO  as  to  bring  it  under  the  constitution  ju- 
dicially, upon  an  original  suit.  But  until  the 
plaintiff  can  control  the  defendant  in  his  plead- 
ings, I  see  no  practical  mode  of  determining 
when  the  case  does  occur,  otfaerwiae  than  by 
permitting  the  cause  to  advance  until  the  case 
for  whiu  the  constitution  provides  shall 
.actually  arise.  If  it  never  occurs,  there  can  be 
nothing  to  complain  of;  and  such  are  the  pro- 
visions of  the  twenty-fifth  section.  The  cause 
might  be  transferred  to  the  Circuit  Court  be- 
fore an  adjudication  takes  place;  but  I  can 
perceive  no  earlier  stage  at  which  it  can  pos- 
sibly  be  predicated  of  such  a  case,  that  it  is 
one  within  the  constitution;  nor  any  possible 
necessity  for  transferring  it  then,  or  until  the 
court  has  acted  upon  it  to  the  prejudice  of  the 
claims  of  the  United  States.  It  is  not,  there- 
fore, because  Congress  may  not  vest  an  original 
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jurisdiction,  where  they  can  constitutionally 
vest  in  the  circuit  courts  appellate  jurisdiction, 
that  I  object  to  this  general  grant  of  the  right 
to  sue;  but,  because  that  the  peculiar  nature 
of  this  jurisdiction  is  such  as  to  render  it  im- 
possible to  exercise  it  in  a  strictly  original 
form,  and  because  the  principle  of  a  possible 
occurrence  of  a  question  as  a  ground  of  juris- 
diction, is  transcending  the  bounds  of  the 
constitution,  and  placing  it  on  a  ground  which 
will  admit  of  an  enormous  accession,  if  not  an 
unlimited  assumption,  of  jurisdiction. 

But,  dismissing  the  question  of  possibility, 
which,  I  must  think,  would  embrace  every 
other  case  as  well  as  those  to  which  this  bank 
is  a  party,  in  what  *sense  can  it  be  pre-  ["890 
dicated  of  this  case,  that  it  is  one  arising  under 
a  law  of  the  United  States?  It  cannot  be  de- 
nied that  jurisdiction  of  this  suit  in  equity 
could  not  be  entertained,  unless  the  court  could 
have  had  jurisdiction  of  the  action  of  trespass, 
which  this  injunction  was  intended  to  antid- 
pate.  And,  in  fact,  there  Is  no  question  that 
the  bank  here  maintains  that  the  right  to  sue 
extends  to  common  trespass,  as  well  as  to  con- 
tracts, or  any  othher  cause  of  action.  But  sup- 
jKise  trespass  in  the  common  form  instituted; 
the  declaration  is  general,  and  the  defendant 
pleads  not  guilty,  and  goes  to  trial.  Where  is 
the  feature  In  such  a  causa  that  can  give  the 
court  jurisdiction?  What  question  arises  un- 
der a  law  of  the  United  States?  or  what  ques- 
tion that  must  not  be  decided  exclusively  upon 
the  lex  loci,  upon  state  laws?  Take  also  the 
case  of  a  contract,  and  in  what  sense  can  it  be 
correctly  predicated  of  that,  that  in  common 
with  every  other  act  of  the  bank,  it  arises  out 
of  the  law  that  incorporates  iti  May  it  not 
with  equal  propriety  be  asserted  that  all  the 
crimes  and  all  the  controversies  of  mankind, 
arise  out  of  the  fiat  that  called  their  progenitor 
into  existence.  It  is  not  because  man  was 
created,  that  he  commits  a  trespass,  or  incurs 
a  debt;  but  because,  being  indued  with  certain 
faculties  and  propensities,  he  is  led  by  an  ap- 
propriate motive  to  the  one  action  or  the  other. 
Sound  philosophy  attributes  effects  to  their 
proximate  causes.  It  is  but  pursuing  the  grade 
of  creation  from  one  step  to  ano^er,  to  de- 
duce the  acts  of  this  bank  from  state  law,  or 
even  divine  law,  with  as  much  correctness  aa 
from  the  law  of  *its  immediate  crea-  [*891 
tion.  Its  contracts  arise  under  it  own  acts, 
and  not  under  a  law  of  the  United  States;  so 
far  from  it,  indeed,  that  their  effect,  their  con- 
struction, their  limitation,  their  concoction,  are 
all  the  creatures  of  the  respective  state  laws  in 
which  they  originate.  There  is  a  satisfactory 
illustration  of  the  distinction  between  con- 
tracts which  draw  their  existence  from  stat- 
utes, and  those  which  originate  in  the  acts  of 
man,  afforded  by  this  act  of  incorporation  it- 
self. It  will  be  unnecessary  to  look  beyond  it. 
The  action  of  debt  before  alluded  to,  given  by 
the  ninth  clause  of  the  seventh  section,  against 
the  directors,  to  anyone  who  will  sue,  is  one 
of  those  factitious  or  statute  contracts  which, 
exist  in,  and  expire  with,  the  statute  that  cre- 
ates it.  Not  so  with  the  ordinary  contracts  of 
the  bank;  upon  the  expiration  of  the  charter, 
they  would  be  placed  in  the  state  of  the  credita 
of  an  intestate  before  administration;  there  ia 
no  (Hte  to  sue  for  them;  but  the  moral  obligfc- 
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tiott  would  remftln,  and  a  court  <tf  equity  nould 
enforce  it  against  tlieir  debtors,  at  the  auit  of 
the  indiTidoal  stockholders.  Nor  would  this  be 
OD  the  principle  of  contracts  executed  under 
power  of  attorney;  for,  the  law  applicable  to 
principals  would  govern  every  question  in  such 
causes.  All  the  acts  of  the  corporati<m  are 
executed  In  their  own  right,  ana  not  in  the 
right  of  another.  A  personal  exiatence,  with 
aU  its  incidents,  is  giTen  to  them,  and  it  ia  in 
ri^t  of  tiiat  existence  that  they  are  capable  of 
acting,  and  do  act. 

Nor,  indeed,  in  another  point  of  view,  is  it 
strictly  predicable  of  this  rank,  Uiat  its  acts 
893*]  arise  'out  of,  because  its  existence  is 
drawn  from,  a  law  of  the  United  States.  It  is 
because  it  is  incorporated,  not  because  incor- 
porated by  a  law  of  the  United  States,  that  it  is 
made  capable  of  exercising  certain  powers  in- 
ddeataBy,  and  of  being  Tested  with  othera 
ei^nwly.  The  same  effects  would  follow,  if 
ineorporated  by  any  other  competent  legislative 
power.  The  law  of  the  United  States  creates 
the  bank,  and  the  common  law,  or  state  law 
more  properly,  takes  it  up  and  makes  it  what 
it  is.  Who  can  deny,  that  in  many  points  the 
incidents  to  such  an  institution  may  vary  in 
dUfevnt  states,  although  it*  exbtence  be  de- 
rirad  from  the  general  ^vemmentl  It  la  the 
ease  with  a  natural  alien,  when  adopted  into 
the  national  family.  His  rights,  duties,  pow- 
ers, etc.,  receive  always  a  shade  from  the  lex 
lod  of  the  state  in  which  he  fixes  his  domicile. 

If  this  right  to  sue  oouid  be  vested  at  all  in 
the  bank,  it  is  obvious  that  it  must  have  been 
tor  one  or  more  of  three  causes:  (1)  That  a 
law  of  the  United  States  ineorporated  It;  (S) 
that  a  law  of  the  United  States  vested  in  It  the 
power  to  sue;  or  (3)  that  the  power  to  defend 
itself  from  trespasses  as  applicable  to  this  case 
strictly,  or  to  contract  debts  as  applicaUe  to 
the  Georgia  case,  was  conferred  on  it  by  a  law 
of  the  United  States  expressly. 

The  first  I  have  considered.  On  the  second, 
no  one  would  have  the  hardihood  to  contend 
that  such  a  grant  has  any  efHeacy,  unless  the 
suits  come  within  the  description  of  cases 
arising  under  a  law  of  the  United  States, 
89S'J  independently  of  the  *grant  of  the 
ri^t  to  sue;  and  it  only  remains  to  add  a  few 
more  remarks  on  the  third  ground. 

Of  the  power  to  repel  trespasses,  and  to 
enter  into  contracts,  as  mere  incidents  to  its 
creation,  I  trust  I  have  shown  that  neither 
comes  within  the  description  of  a  case  arising 
under  a  law  of  the  United  States.  But  where 
will  we  find,  in  the  law  in  question,  any  express 
grant  of  power  relative  to  either  1  The  con- 
tracts on  which  the  Georgia  case  to  founded, 
are  declared  on  as  common  promissory  notes, 
payable  to  bearer.  Now,  as  mere  incidents,  I 
nave  no  doubt  of  an  action  being  sustainable  in 
a  state  court  in  both  cases.  But  if  an  express 
grant  is  relied  on,  as  bringing  this^  or  the  cave 
of  a  contract,  within  the  description  of  "a  ca&e 
arising  under  a  law  of  the  United  States,"  then 
I  look  through  the  law  in  vain  for  any  express 
grant,  either  to  make  the  contract  or  repel  the 
trespass.  It  is  true,  the  sweeping  terms  with 
which  the  incorporating  section  conidudes,  im- 

Ctrt,  that  "by  that  name  it  shall  and  may  be 
wful  for  the  bank  to  do  and  execute  all  and 
•  Ii.  ed. 


siagnlar  the  acta,  matters  and  things,  whidi  to 
them  it  shall  and  may  appertain  to  do."  But 
this  contains  no  grant  of  either,  since  the 
inquiry,  at  last,  must  be  into  the  incidents  of 
such  an  institution,  uul,  as  incidents,  they 
needed  not  these  words  to  sustain  them;  nor 
could  those  words  give  any  more  force  to  the 
right.  So  that,  at  last,  we  are  referred  to  the 
mere  fact  of  its  corporate  extotenoe,  for  the 
basis  of  either  of  the  aotions,  or  either  of  the 
powers  here  imisted  on,  as  brin^;iiig  this  cause 
within  the  constitutional  definition.  Having  a 
l^ial  'existence  as  an  incorporated  ['894 
banking  institution,  it  has  a  right  to  security 
in  its  possessions,  and  to  the  performance  of 
its  contracts;  but  that  right  will  be  precisely 
the  same,  if  incorporated  by  a  state  law,  or 
even,  as  was  held  in  the  case  of  Terrett  v.  Tay- 
lor, if  having  *  eonnum  Jaw  corporate  exist- 
ence. The  ecnnmon  law,  or  the  state  law,  to 
referred  to  by  the  law  of  the  United  States,  ss 
the  source  of  these  incidents,  when  it  speaks  of 
the  acts  which  are  appurtenant  to  it;  and  I 
know  of  no  other  law  that  can  define  them,  or 
confer  them  as  incidents.  Suppose  a  natural- 
ization act  passed,  which,  after  specifying  the 
terms  and  conditions  upon  which  an  alien  shall 
beoonw  a  idtizoi,  proeeeda  to  declare,  "that, 
as  a  citicen,  he  shall  lawfully  do  and  execute 
all  and  singular  the  acts,  matters  and  things, 
which  to  'a  citizen,'  or  'to  him  as  a  citizen,' 
it  shall  and  may  appertain  to  do,*'  would  not 
these  words  be  a  mere  nullity?  His  new 
existence,  and  the  relations  with  the  society 
into  which  he  is^  introduced,  that  grow  out  of 
that  connection,  give  him  the  right  to  defend 
his  property  or  his  extotenoe  (as  in  thto  ease), 
uid  to  enter  into  and  enforce  those  oontraets 
which,  as  an  alien,  he  would  have  been  pre- 
cluded from.  He  was  no  more  a  citiceB, 
without  an  act  of  Congress,  than  this  was 
a  bank.  Finally,  after  the  most  attentive  con- 
sideration of  this  cause,  I  cannot  help  thinldng 
that  this  idea  of  taking  jurisdiction  upon  an 
hypothesis,  or  even  of  assuming  original,^  un- 
limited jurisdiction,  of  all  questions  arising 
under  a  law  of  the  United  States,  involves  some 
striking  ineonatotencies.  A  court  may  take 
cognizance  of  a  question  *ia  a  cause,  [*8V6 
and  enter  a  jud^nent  upon  it,  and  yet  not 
have  jurisdiction  of  the  cause  itself.  Such  are 
all  questions  of  jurisdiction,  of  which  every 
court,  however  limited  its  jurisdiction,  must 
have  cognizance  in  every  cause  brought  befoje 
it.  So,  atop,  I  see  not  why,  upon  the  same  prin* 
eiple,  a  law  expressly  violating  the  eonstitu- 
ti(m,  nuty  not  be  made  the  groundwork  of  a 
transfer  of  jurisdiction.  Csses  may  arise,  and 
would  artoe,  under  such  a  law;  and  if  the  simple 
existence,  or  possibility  of  such  a  ease,  to  a 
sufficient  ground  of  jurisdiction,  and  that 
ground  sufficient  to  transfer  the  whole  case  to 
the  federal  judiciary,  the  least  that  can  be  said 
of  it  is,  that  it  was  not  a  case  within  the 
mischief  intended  to  be  obviated  by  the  consti- 
tution. I  shall  say  no  more  on  thto  subject, 
but  proceed  to  one  which  atoo  acts  forcibly  on 
my  judgment  in  forming  my  opinion  in  thto 
cause. 

I  will  not  undertake  to  define  the  limits 
within  which  the  discretion  of  the  legislature 
of  the  Union  may  range,  in  the  adoption  of 
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measures  for  executing  their  oonstitutional 
powers.  It  is  very  pouible,  that  in  the  choice 
of  means  as  "proper  and  necessary"  to  carry 
their  powers  into  effect,  they  may  have  assnmpd 
a  latitude  not  foreseen  at  the  adoption  of  the 

'  coBstitntion.  For  example  in  order  to  collect 
a  stamp  duty,  they  have  exercised  a  power 
over  the  general  law  of  eixitracte;  in  order  to 
secure  debts  due  the  United  States,  they  have 
controlled  the  state  laws  of  estates  of  deceased 
persons  and  of  insolvents'  estates;  in  the  dis< 
tributions  and  the  powers  of  individuals  them- 
selves,  when  insolvent,  in  tiie  assignment  of 
80«*}  their  *own  estates}  in  the  exercise  of 
various  powers,  they  have  taken  jurisdiction 
over  aimes  whidi  the  state  lam  took  cognieanoe 
of;  and  all  this,  being  within  the  range  of  their 
discretion,  is  aloof  from  judicial  control,  while 
unaffectedly  exercised  for  the  purposes  of  the 
constitution.  Nor,  indeed,  is  there  much  to  be 
alarmed  at  in  it,  while  the  same  people  who 
govern  the  states,  can,  where  they  will,  control 
the  legislature  of  the  United  Stateq. 
,  Yet,  certainly,  there  is  one  limit  to  this  diain 
of  implied  powers,  which  most  lie  beyond  the 
reach  of  legislative  discretion.  No  one 
branch  of  the  general  government  can  new-mod- 
el the  constitutional  structure  of  the  other. 

Much  stress  was  laid,  in  the  argument,  upon 
the  necessity  of  giving  co-ordinate  extent  to  the 
several  departments  of  a  government;  but  it 
was  altogether  unnecessary  to  toing  this  eon- 
rideratitm  into  the  present  case.  As  a  ground 
of  policy,  this  is  not  its  proper  place;  and  as  a 
ground  of  construction,  it  most  be  needless, 
when  applied  to  the  oonstitution  in  which  the 
judidal  power  so  very  far  transcends  both  the 
others.  In  its  acknowledged  limits. 

Th»  principle  is,  that  every  government 
should  possess  the  means  of  protecting  itself; 
that  is,  of  construing  uid  enforcing  its  own 
hiws.  But  this  Is  not  the  half  of  the  extent  oi 
the  judicial  power  of  the  Union.  Its  most 
interesting  province  is  to  enforoe  the  equal 
administration  of  laws,  and  systems  vt  laws, 
over  which  the  legislative  power  can  exercise 
no  control.  And  thus,  the  judicial  power  is 
897*]  distributed  into  the  two  *classes:  (1) 
That  which  is  defined  by  the  circumstances  of 
the  cose;  and  (2)  that  which  depends  upon  the 
cireomstancQi  of  the  perstm.   On  the  first,  I 

■  have  endeavored  to  show,  that  the  end  Is 
adequately  effected  by  the  provisions  of  the 
26th  section  of  the  judiciary  act,  and,  practi- 
cally, can  be  exercised  in  no  other  way.  But 
with  regard  to  the  second  doss,  the  argument 
turns  against  the  United  States;  and  every  rea- 
son that  may  be  urged  in  favor  of  eking  out 
the  jurisdiction  in  the  first  class  of  cases,  re- 
acts forcibly  to  confine  the  jurisdiction  strictly 
Within  its  constitutional  limits,  as  to  the  second 
class.  When  the  alien,  <a  the  eitizen  of  another 
state,  or  the  grants  of  another  state,  are  impli- 
cated, the  state  courts  open  their  tribunals  to 
the  judiciary  of  the  United  States,  and  recognize 
their  power  as  co-ordinate.  Their  citizens,  their 
territory,  their  laws,  all  are  subjected  to  a 
power  quite  foreign  to  the  states,  and  judicial 
power  is  literally  poured  out  upon  the  courts  of 
the  Union,  without  stint. 

How  interesting,  then,  is  it  to  the  states,  that 
the  number  of  those  persons  who  daim  the 
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I  privilege  of  coming  into  the  courts  of  the  Unite! 
States  should  be  strictly  limited.  Coses,  sina 
they  arise  out  of  laws,  ete.*  of  the  United  States 
must  be  very  limited  In  nmnber;  but  pmson 
may  bring  into  the  courts  of  the  United  State 
any  question  and  every  question,  and,  if  this 
law  l>e  correctly  oonstruM,  fm  any,  tiie  very 
smallest  possible  amount. 

But  if  the  plain  dictates  of  our  senses  be  re* 
lied  on,  what  state  of  facts  have  we  exhibited 
here?  *Making  a  person,  makes  a  case;  [*80fl 
and  thus,  a  government  which  cannot  exeruisl 
jurisdiction  unless  an  alien  or  citizen  of  anotbei 
state  be  a  party,  makes  a  party  which  is  neithet 
alien  nor  eitixoi,  and  then  cuubns  ^urisdictiofl 
because  it  has  made  a  ease.  If  this  be  tone, 
why  not  make  every  citizen  a  corporation  sol^ 
and  thus  bring  them  all  into  the  courts  of  th» 
United  States  quo  minus  ?  Nay,  it  is  still  woise,. 
for  there  is  not  only  an  evasion  of  the  constitu- 
tion implied  in  this  doctrine,  but  a  positive 
power  to  violate  it.  Suppose  every  individual 
of  this  corporatioi  were  citizens  of  Ohio,  or,  s*  ' 
applicable  to  the  other  coae,  were  citizens  of 
Georgia,  the  United  States  could  not  give  any  ' 
one  of  them,  individually,  the  right  to  sue  a ' 
citizen  of  the  same  state  in  the  courts  of  the 
United  States;  then,  on  what  principle  %ould 
that  right  be  communicated  to  them  in  a  body? 
But  the  question  is  equally  unanswerable,  if 
any  single  member  of  the  corporation  is  of  the 
same  state  with  the  defendant,  as  haa  been 
repeatedly  adjudged. 

One  of  the  counsel  who  ugned  this  eauae  in 
behalf  of  the  bank,  has  denominated  it  a  bun- 
dle of  faculties.   This  is  very  true;  but  those 
faculties  are  substituted  for  the  organization  of 
a  natural  person;  and  it  is  perfectly  certain, 
that  when  it  comes  into  this  court,  it  must  be 
treated  as  a  person.  It  is  altogether  Inadmissi- 
ble, to  refine  away  the  principles  of  Jurispni- 
denee,  so  as  to  considor  it  in  any  other 
than  that  of  a  person.  As  such,  it  sues  out  • 
writ,  declares,  pleads,  takes  judgment,  and  levies 
an  execution.    If  it  is  not  a  *person,  i'999 
it  has  no  standin|i;  in  this  court;  it  must,  there- 
fore, abandon  this  suit,  or  be  subjected  to  per- 
sonal disabilities.   Gentlemen  have  a  right  to 
take  what  ground  here  they  please,  to  sustain 
this  action;  but  it  is  perfectly  clear  to  me  that 
the  aot  of  Congress  was  intended  to  vest  this 
rig^t  as  a  personal  right,  or  not  at  all.  Let  any* 
one  look  through  this  act,  and  notice  the  unre- 
stricted latitude  that  has  been  assumed  in  vest- 
ing the  right  to  sue  both  by  and  against  this 
bank,  and  he  will  see  that  either  there  is  no 
general  right  to  sue  given  in  the  seventh  sec- 
tion, now  relied  on,  or  that  it  is  given  under  the 
general  power  granted  to  pass  all  laws  necessa- 
ry to  carry  the  powers  oi  the  general  govern- 
ment into  execution.  The  proviso  to  the  nth 
section  is  a  remarkable  proof  of  this.  It  pnts 
the  limits  of  judicial  power  altogetiier  out  of 
view.   If  Congress,  in  legislating  on  this  sub- 
ject, did  intend  such  a  grant  as  is  here  contend- 
ed for,  it  must  be  presumed  that  they  did  not 
advert  to  the  consideration  that  granting  to- 
an  individual  a  right  to  sue  was  enlarging  the 
jurisdiction  of  the  court.  It  never  can  be  sup- 
posed that  they  meant  to  assume  the  power  of 
adding  to  the  number  of  persons  who  might 
constKutionolly  bseome  suitors  in  the  courts  of 
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the  muted  States.  But  erery  difficulty  vatiiehes 
vlwa  we  limit  the  meaning  of  the  language  of 
tbe  aet,  by  a  reference  to  uie  context.  In  fact, 
a  geiwral  power  to  bring  actions  in  the  courts 
of  the  United  States,  is  so  peculiarly  and  ex- 
plidtty  pewoMl  ob  the  tece  of  the  oonatitntion, 
tbftt  ft  M  hard  to  perceiTtt  how  Gongreia  could 
bave  ior  a  moBBOit  loet  ai^t  of  the  reetrietioni 
•••*]  *fiiipoaed,  in  this  respect,  upon  the  ^- 
dfaial  power. 

Nor  had  the  bank  any  idea  that  this  pover 
was  Tasted  in  it,  upon  the  ground  that  every 
possible  ease  in  which  it  might  be  involved  in 
Btiyation,  came  within  the  eonstitntioniJ  defl- 
■itMn  of  cases  arising  under  laws,  ete.,  of  .the 
IMted  States.  In  Its  avermente,  those  on 
irtid  it  claims  jurisdiction,  it  simply  takes 
two  gronnds:  (1)  Tliat  it  was  incorporated  by 
am  aet  of  Congress.  (2)  That  the  right  to  sue 
was  given  it  by  an  act  of  Congress.  But  there 
is  mo  averment  that  the  cause  of  action  was 
a  ease  arising  under  a  law  of  the  United 
States.  It  well  knew  that  it  was  a  case  em- 
phaticslly  arising  out  of  an  act  of  the  state  of 
CNiiOt  operating  upon  the  domicile  of  the  bank, 
which,  although  purchased  in  right  of  an  ex> 
istonee  metaphymeally  given  it  by  Congress, 
was  acquired  and  lield  according  to  the  laws 
of  Ohio,  acting  upon  its  own  territory.  Teeh- 
aieally,  these  averments  cover  only  two 
grounds;  they  affirm,  (1)  that  the  bank,  being 
nworporated  by  Congress,  had,  therefore,  a 
ri^t  to  sue;  (2)  that  being  incorporated,  and 
Wving  the  right  to  sue  conferred  upon  it  by 
an  aet  of  Congress,  therefore  it  coula  maintain 
this  action.  But  yet  neither,  nor  both  of  these, 
eoold  give  the  right,  unless  in  one  of  the  cases 
defined  in  the  constitution,  which  case  is  not 
the  subject  of  an  averment.  I  would  not  will- 
ingly place  the  case  on  the  ground  of  mere 
teduiiealitT;  and,  therefore,  only  make  the  ob- 
Mfvation  to  show,  that  the  ground  asstnned  In 
argitnwnt  is  an  afterthought..  I  believe  that, 
•91*]  until  this  argument,  the  *ground  now 
made  was  never  thought  of;  and  I  am  at  s 
foes  to  conceive  how  it  is  poBsible  to  maintain 
the  position  that  all  possible  cases  in  which 
this  bank  sliall  sue  or  be  sued,  come  within 
the  description  now  contended  for.  Take,  for 
instance,  a  trespass  or  a  fraud  committed  by 
the  bank,  and  suit  brought  by  the  injured 
party,  in  what  sense  could  they  be  said  to  be 
cases  arising  under  a  law  of  the'  United  States  T 
Or,  take  the  case  of  ejectment,  suppose  to  re- 
cover part  of  the  premises  of  the  banking- 
bonee  in  Philadelphia,  and  not  a  question 
raised  in  the  suit,  but  what  arises  under  the 
territorial  laws  of  the  country,  and  what  cir- 
eunutances  characterize  thai  as  a  case  of  the 
proper  description  to  give  this  court  jurisdic- 
tion? If  ttiis  cause  of  action  arises  under  a 
xtatnte.  why  is  not  the  statute  referred  to. 
and  the  provision  particularly  relied  on,  if 
there  is  any  other  than  what  the  averments 
specify? 

Various  instances  have  been  cited  and  relied 
on.  in  which  this  ripht  of  suit  in  the  courts  of 
the  United  States  lias  been  given  to  particular 
offiem  of  the  United  States.  But  on  these  I 
would  remark,  that  It  is  not  logical  to  cite  as 
proofs  the  exercise  of  this  right,  In  instanoes 
whidi  may  themselves  be  the  subject  of  oon- 
•  It.  ed. 


stitutional  questions.  It  cannot  be  intended 
to  surprise  this  court  into  the  recognition  of 
the  constitutionality  of  the  laws  so  cited. 
But  there  is  a  stronger  objection;  no  such  in- 
stance is  in  point,  until  it  be  shown  that  Con- 
gress has  authwized  such  officers  to  Mng 
their  jHrivate  contracts  and  iHivate  contro- 
versies into  the  courts  of  the  United  States. 
In  all  the  *cases  dted,  the  individual  [*«02 
is  acting  distinctly  as  the  organ  of  govern- 
ment; but  let  them  take  the  character  of  a 
mere  contractor,  a  factor,  a  broker,  a  common 
carrier,  and  then  let  laws  authorizing  them  to 
sue  in  the  court*  of  the  United  States  be 
passed,  and  I  will  acknowledge  the  eases  to  be 
in  point;  though  I  will  still  cuspnte  the  princi- 
ple, that  a-  repetition  of  vma  ean  convert  an 
act  into  law  or  truth.  The  distinction  is  a 
clear  one  between  all  these  cases  and  the  bank. 
The  latter  is  a  mere  agent  or  attorney,  in 
some  Instanoes;  in  others,  and  especialfy  in 
the  cases  now  before  the  court,  it  is  a  private 
person,  acting  on  its  own  accoxuit,  not  clothed 
with  an  offl^l  eharaeter  at  all.  But  the  acts 
of  public  officers  are  the  acts  of  government; 
and  emphatically  so,  in  suits  by  the  Postmas- 
ter-General; the  mon^  to  be  recovered  being 
the  property  of  the  United  States,  It  may  be 
considered  that  they  are  parties  to  the  suit,  , 
just  as  those  states  are  to  the  suits  by  or 
against  their  Attorney-General,  where  he  is  by 
law  authorized  to  bring  and  defend  suits  in 
his  ovrn  name  officially.  When  the  United 
States  are  parties,  the  grant  of  jurisdietion  is 
genffiral.  But  there  is  express  law  also  for 
every  contract  that  the  postmaster  enters  Into, 
or  it  will  be  in  vain  for  him  to  bring  his  suit 
in  his  own  name  or  otherwise.  It  would  be 
in  vain  for  him  to  rely  simply  on  his  being 
made  postmaster  under  an  act  of  Congress; 
in  which  point  alone,  there  would  seem  to 
exist  any  analogy  between  lils  ease  and  that 
of  the  bsnk. 

As  to  the  instance  of  the  action  given  under 
the  patent  law,  it  has  been  before  remarked, 
that  so  'entirely  is  its  existence  blend-  [*«03 
ed  with  an  act  of  Congress,  that  to  prosecute 
it,  it  is  indispensable  that  the  act  should  be 
set  forth  as  the  ground  of  action.  I  rather 
think  it  an  unfortunate  quotation,  since  it 
presents  a  happy  illustration  of  what  we  are 
to  understana  by  those  eases  arising  under  a 
law  of  Congress,  which  in  their  nature  admit 
of  an  exercise  of  original  jurisdiction.  The 
plaintiff  must  recover,  must  count  upon  the 
act  of  Congress;  the  constitutional  character- 
istic appears  on  the  record  before  the  defend- 
ant is  called  to  answer;  and  the  repeal  of  the 
statute  before  judgment,  puts  an  end  to  his 
right  altogether.  Various  such  oases  may  be 
cited.  But  how  the  aet  of  Congress  is  to  be 
introduced  into  an  action  of  trespass,  ejeet- 
m<-iit.  or  slander,  before  the  defendant  is 
called  to  plead,  I  cannot  imagine. 

Upon  the  whole,  I  feel  compelled  to  dissent 
from  the  court,  on  the  point  of  jurisdiction; 
and  this  renders  it  unnecessary  for  me  to  ex- 
press my  sentiments  on  the  residue  of  the 
points  in  the  cause. 

Decree  affirmed,  except  as  to  interest  on  the 
amount  of  the  specie  m  the  hands  of  the  de- 
fendant, Sullivan. 
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•04*]        [*CoD8titutioiimt  Law.] 

THB   BANK   OP   THE   UNITED  STATES 

T. 

THE    PLANTERS'    BANK    OF  GE0RGL4.. 

The  drcntt  courts  of  the  United  States  have  Ja- 
risdlcUon  of  salts  broasht  by  tbe  Bank  of  the 
United  States  ajialnst  another  bank.  Incorporated 
under  a  law  of  a  state,  and  of  which  llie  state  It- 
self la  a  stockholder,  tosether  with  private  Indi- 
viduals, who  are  citizens  of  tbe  same  state  with 
some  of  the  stockholders  ot  the  Baiik  of  the  Unit- 
ed States. 

The  Bank  of  the  United  States  may  sne  In  the 
circuit  courts,  as  Indorsee  or  bearer  of  a  promis- 
sory note,  although  the  original  payee  or  Indorser 
could  not  sue  In  the  same  courts,  being  a  dtlsen 
of  the  same  state  with  the  defendants. 

The  circumstance  that  a  state  is  a  member  of  a 

(irlvate  corporation,  will  not  give  this  court  orlg- 
nal  Jurisdiction  of  suits  where  the  corporation  is 
a  partTt  or  oust  the  circuit  courts  ol  toe  jurlsdlc- 
tion  Tested  ta  them  by  law. 

THIS  cause  was  brought  up  on  a  certificate 
of  a  division  of  opinion  between  the  judges 
of  the  drmiit  Court  of  Georgia,  upon  the  ques- 
tiODs  arising  in  it,  and  was  argued  by  the 
same  eounsM  with  ttie  weoeding  case  of  Oa- 
bom  T.  The  Bank  of  the  United  Statea. 

Mr.  Chief  Justice  HarthaU  delivered  the 

opinidn  of  the  court: 

In  this  case,  the  petition  of  the  plaintiffs, 
which,  according  to  the  practice  of  the  state 
of  Georgia,  is  substituted  for  a  declaration,  ie 
founded  on  promissory  notes,  payable  to  a  per- 
son named  in  the  note,  "or  bearer,"  and  states 
•05*]  that  the  notes  were  '"duly  transferred, 
assigned  and  delivered"  to  the  plaintiffs,  "wbo 
thereby  became  the  lawful  bearer  thereof,  and 
entitl^  to  payment  of  the  sums  therein  speci- 
fied; and  that  the  defendants,  in  consideration 
of  tlieir  liability,  assumed,"  etc 

The  Planters'  Bank  pleads  to  the  Jurisdiction 
of  the  court,  and  alleges  that  it  is  a  corpora- 
tion, of  which  the  state  of  Georgia,  and  cer- 
tain individuals,  who  are  citizens  of  the  same 
state  with  some  of  the  plaintiffs,  are  members. 
The  plea  also  alleges  that  the  persons  to 
whom  the  notes  mentioned  in  the  petition  were 
made  payable,  were  citizens  of  the  state  of ; 
Georgia,  and,  therefore,  incapable  of  suing  the 
■aid  bulk  in  a  circuit  court  of  the  United 
States;  and  being  so  incapable,  could  not,  by 
transferring  the  notes  to  the  plaintiffs,  enable 
them  to  sue  in  that  court. 

To  this  plea  the  plaintiffs  demurred,  and  the 
defendants  joined  in  demurrer. 

On  the  argument  of  the  demurrer,  the  judges 
were  divided  on  two  questions: 

1.  Whether  the  averments  in  the  declaration 
be  sufficient  in  law  to  give  this  court  jurisdic- 
tion of  the  cause. 

2.  Whether,  on  the  pleadings  in  the  same, 
the  plaintiffs  be  entitled  to  judgment. 

The  first  question  was  fully  considered  by 
the  court  in  the  case  of  Osbom  v.  The  Bank  of 
the  United  States,  and  it  is  unnecessary  to  re- 
peat the  reasoning  used  in  that  case.  We  are 
of  opinion  that  the  averments  in  the  declara- 
tion are  sufficient  to  give  the  court  jurisdiction 
of  the  cause. 

•00*]  *2d.  The  second  point  is  understood 
to  involve  two  questions: 

1.  Does  the  wenmstaace  that  the  state  Is  a 
■44 


corporator,  bring  this  cause  within  the  elanw 
in  the  constitution  which  gives  jurisdiction  to 
the  Supreme  Court  where  a  state  is  a  party,  or 
bring  it  within  the  11th  amendment  T 

2.  Does  tbe  fact  that  the  note  is  made  {uty- 
able  to  a  citizen  of  the  state  of  Georgia,  or 
bearer,  oust  the  jurisdiction  of  the  court  t 

1.  Is  the  state  of  Georgia  a  nurty  defendant 
in  this  caseT  If  it  is,  then  the  suit,  bad  the 
11th  amendment  never  been  adopted,  must 
have  been  brought  in  tbe  Supreme  Court  of 
the  United  States.  Could  this  court  have  en- 
tertained jurisdiction  in  the  case? 

We  think  it  could  not.  To  have  given  the 
SuQreme  Court  original  jurisdiction,  the  state 
must  be  plaintiff  or  defendant  as  a  state,  and 
must,  as  a  state,  be  a  party  on  the  record.  A 
suit  against  the  Planters'  Bank  of  Geoi^  is 
no  more  a  suit  against  the  state  of  Georgia 
than  against  any  other  individual  corporator. 
The  state  is  not  a  party,  that  is,  an  entire  yax- 
ty,  in  the  cause. 

If  this  suit  could  not  have  been  brou^t 
originally  in  the  Supreme  Court,  it  would  be 
difficult  to  show  that  it  is  within  the  11th 
amendment.  That  amendment  does  not  pur- 
port to  do  more  than  to  restrain  the  oonstrue- 
tion  which  might  otherwise  be  given  to  the 
constitution;  and  if  this  case  be  not  one  of 
which  the  Supreme  Court  could  have  taken 
original  jurisdiction,  it  is  not  within  the 
amendment.  "This  is  not,  we  think,  a  [•907 
case  in  which  the  cSiaracter  of  the  defendant 
gives  jurisdiction  to  the  court.  If  it  did,  the 
suit  could  be  instituted  only  in  the  Supreme 
Court.  This  suit  is  not  to  be  sustained  be- 
cause the  Planters'  Bank  is  suable  in  the  fed- 
eral courts,  but  because  the  plaintiff  has  a 
right  to  sue  any  defendant  in  that  court,  who 
is  not  withdrawn  from  its  jurisdiction  by  the 
constitution,  or  by  law.  The  euit  is  against 
a  corporation,  and  the  judgment  is  to  be  sat- 
isfied by  the  property  of  the  corporation,  not 
by  that  of  the  individual  corporators.  The 
state  does  not,  by  becoming  a  corporator,  iden- 
tify itself  with  the  corporation.  The  Planters* 
Bank  of  Georgia  is  not  the  state  of  Georgia, 
although  the  state  holds  an  interest  in  it. 

It  is,  we  think,  a  sound  principle,  tliat  when 
a  government  becomes  a  partner  in  any  trad- 
ing company,  it  devests  itself,  so  far  as  con- 
cerns the  transactions  of  that  company,  of  its 
sovereign  character,  and  takes  that  of  a  pri- 
vate citizen.  Instead  of  communicating  to  the 
company  its  privileges  and  its  prerogatives,  it 
descends  to  a  level  with  those  with  whom  it 
associates  itself,  and  takes  the  character  which 
belongs  to  its  associates,  and  to  the  business 
which  is  to  be  transacted.  Thus,  many  states 
of  this  Union  who  have  an  interest  in  banks, 
are  not  suable  even  in  their  own  courts;  ^et 
they  never  exempt  the  corporation  from  being 
sued.  The  state  of  Georgia,  by  giving  to  the 
bank  the  capacity  to  sue  and  be  sued,  volun- 
tarily strips  itself  of  its  sovereign  character, 
80  far  as  respects  the  transactions  of  tbe 
bank,  and  waives  all  'the  privileges  of  ['908 
that  character.  As  a  member  of  a  corporation, 
a  government  never  exercises  its  sovereignty. 
It  acts  merely  as  a  corporator,  and  exereiaea 
no  other  power  in  the  management  of  the  af- 
fairs of  the  corporation,  than  are  expressly 
given  by  the  incorporating  act. 

imieat.  t. 
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The  government  of  the  Union  held  shares  in 
the  old  Bank  of  the  United  States;  bat  the 
privileges  of  the  government  were  not  im* 

Eirted  hy  that  efrenmstanoe  to  the  hank.  The 
nitcd  States  was  not  a  party  to  suits  bronght 
hf  or  against  the  bank  in  the  sense  of  the 
eonstitntion.  So  with  respect  to  the  pment 
bank.  Suits  bronght  by  or  against  it  are  not 
nnderstood  to  be  brought  by  or  against  tbe 
United  States.  The  government,  by  beooming 
K  corporator,  lays  down  its  sovereinity,  so  far 
as  respeets  the  transactkms  of  the  corpora* 
tkm*  and  exereises  no  power  or  privilege  which 
li  not  derived  from  Um  ehaiter. 

W  think,  then,  that  the  Planters^  Bank  of 
G«ot«ia  is  not  exempted  from  bring  med  in 
the  federal  courts,  by  the  droomstaiUM  tlwt 
tlw  state  is  a  eonmrator. 

S.  We  proceed  next  to  inquire,  whether  the 
Jiirisdiet!<«  of  the  oouvt  is  ousted  by  the  dr* 
enmstanne  that  the  notes  on  which  the  suit 
was  instituted,  were  made  payable  to  dtisens 
of  tlie  state  of  Georgia. 

Withont  examining  whether,  in  this  ease,  the 
original  promise  is  not  to  the  bearer,  the 
court  will  proceed  to  the  more  general  ques- 
tion, whether  the  bank,  as  indorsee,  may 
maintain  a  suit  gainst  tiw  maker  of  a  note 
•09*1  payable  to  a  eitlsen  of  *the  sUte.  The 
words  of  the  judiidarT  aot,  section  11,  are, 
*iior  shall  any  district  or  dreult  court  have 
ec^gnizanee  of  any  snit,  to  recover  the  con- 
tents of  any  promissory  note,  or  other  chose 
in  action,  in  favor  of  an  assignee,  unless  a 
suit  might  have  been  prosecuted  in  such  court 
to  reoover  the  said  contents,  if  no  assignment 
had  been  made,  ezeept  In  eases  of  f ora^  bUla 
of  eondiange.'* 

This  is  a  limitation  on  the  jurisdiction  oon- 
ISsnad  b7  the  judiciary  act.  It  was  apprehend- 
ed that  bonds  and  notes,  given  in  the  usual 
oourse  of  business,  by  citizens  of  the  same 
state,  to  each  other,  might  be  assigned  to  the 
eitizens  of  another  state,  and  thus  render  the 
maker  liable  to  a  suit  in  the  federal  courts. 
To  remove  this  Inoonvenienoe,  the  act  wUdi 
gives  jurisdiction  to  the  courts  of  the  Union 
over  suits  hroiu^t  by  the  dtisen  of  one  state 
against  the  dtuHn  of  another,  restrains  that 
jurisdiction,  where  the  suit  la  brought  by  an 
assignee,  to  eases  where  the  suit  might  havf! 
been  sustained,  had  no  assignment  been  made. 
But  the  bank  does  not  sue  in  virtue  of  any 
right  conferred  by  the  judiciary  act,  but  in 
Tirtne  of  tha  right  ttmfeired  by  its  diuter.  It 
does  not  sue  because  the  deftaidant  is  a  dtlxen 
of  a  different  state  from  any  of  its  members, 
but  because  its  charter  confers  upon  it  the 
right  of  suing  its  debtors  In  a  circuit  court  of 
the  United  SUtes. 

If  the  Bank  could  not  sue  a  person  who  was 
a  citizen  of  the  same  state  with  any  one  of  its 
members,  in  tbe  Circuit  Court,  this  disability 
would  deftet  the  power.  There  is,  |vobably, 
not  ft  eommmial  state  in  the  Union,  some  of 
•  !•*]  whoae  elttiens  *are  not  members  of  the 
Bank  of  the  Ihiited  States.  There  is,  conse- 
quently, scarcely  a  debt  due  to  the  bank,  for 
which  a  suit  eould  be  maintained  in  a  federal 
court,  did  the  jurisdiction  of  the  court  depend 
on  dtlzenahlp.  A  general  power  to  sue  In  any 
eirenit  court  of  the  United  States,  expressed 
in  terms  oinlowly  intended  to  eomnehend 
«  li.  ed. 


every  case,  would  thus  be  eonstrued  to  com* 
prehend  no  case.  Such  a  emstmetion  cannot 
lie  the  CMToet  one. 

We  think,  then,  that  the  diartcr  gives  to 
the  bank  a  right  to  sue  In  the  circuit  courts  of 
the  United  States,  withont  regard  to  dtizen- 
ehip;  and  that  the  certificate  on  both  ques- 
ti(His  must  be  in  fISTor  of  the  plaintiff. 

1ST.  JuBtioe  Johnson.  This  cause  is  one  in 
which,  from  the  great  importance  of  the  ques- 
titms  it  gave  rise  to,  was  certified  to  this  oourt, 
on  a  pro  fOrma  difference  of  iqplnion,  that  R 
mi^t  undergo  the  fullest  investigation,  and 
give  time  for  the  matureet  reflection. 

The  first  of  the  points  certified  involved  the 
question  of  jurisdiction;  for  my  opinion  on 
which,  I  must  refer  to  the  case  of  Osbom  et  aL 
V.  The  Bank  of  the  United  States,  argued  in 
conjunction  with  this,  and  dedded  this  term. 

That  winlon  is  final  en  the  judgment  whidi 
I  must  gtVe  in  the  cause;  but  there  were  other 
questions,  which,  although  not  touched  upon  in 
the  argument  here,  were  very  ably  argued  in 
the  oourt  below,  and  on  which,  having  formed 
an  opinion,  I  will  make  some  remarks. 

*aiie  ease  of  The  Bsnk  v.  Deveaux,  1*911 
having  decided  that  this  court  will  look  into 
the  individual  characters  of  the  coiporaton 

RlainUffs,  in  order  to  give  jurisdiction,  where 
;  depends  on  dreumstanoes  of  the  person,  it 
was  contended  in  the  court  below,  that  this 
court  was  bound,  in  justice,  to  look  behind 
the  charter  of  the  bank  defendant,  in  order  to 
determine  the  individual  characters  of  the  cor- 
porators defendants  also.  And  the  pleas  were 
so  drafted  as  to  exhibit  to  the  court  two 
grounds  on  whidi  to  decide  against  the  juris* 
diction  of  the  Clrenlt  Court,  as  depending  on 
Individual  character.  The  one  was,  that  a  dtit 
zen  of  one  state  was  suing  a  dtizen  of  the 
same  state;  the  other,  that  the  state  of  Geor- 
gia was  a  defendant,  Iteing  a  member  of  tJie 
corporation  defendant,  and  was  exempt  from 
suit  ander  the  11th  amendment.  And  on  both 
these  grounds,  I  see  not  how  I  can  refuse  my 
assent  to  the  doctrine  of  the  pleas.  The  case 
of  Deveaux  forms,  I  presume,  one  of  the  can- 
ons of  this  court.  On  no  other  ground  can 
that  dedsion  be  law,  but  that  the  individual 
corporators  were  the  real  parties  plaintiffs. 
The  same  principle,  when  applied  to  toe  corpo- 
ration defendant,  will  make  the  individual  cor- 

Siratora  here  the  real  defendants  to  the  suit. 
,  then,  the  real  plaintiffs  and  the  real  de- 
fendants are  so  related  in  personal  duuraeter, 
as  to  preclude  this  oourt  nrom  taking  juris* 
diction,  I  see  no  ground  on  whidi  we  can  sus- 
tain the  demurrer,  unless  we  reverse  the  de- 
dsion in  Deveaux's  case. 

So,  also,  with  regard  to  the  state  of  Georgia. 
An  original  suit  gainst  that  state  for  the  re- 
covery *of  a  debt,  could  not  be  main-  [*9ia 
tained.  Tet,  If  an  oripnal  anit  against  a 
corporation  be  an  original  suit  against  eadi 
corporator,  I  see  not  wherdn  the  case  differa 
from  that  of  a  direct  suit  against  the  state. 
Suppose  the  casA  of  a  joint  bond,  nven  by  a 
state  and  individuals,  to  an  individual  con- 
tractor, dtizen  of  another  state,  what  would 
except  a  suit  on  such  a  bond  tnm  the  opera- 
tion of  the  11th  amendment  of  the  constitu- 
tion T    If  it  he  said  that  the  amendment  al« 
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luded  to  hafl  regard  only  to  suits  instituted 
against  states  u  their  sovereign  capacity,  I 
would  ask,  in  what  other  capacity  can  a  state 
appear,  or  evnt  azlstT  In  every  poaalUe  fimn 
and  ahape,  it  is  >  a  sovereign  state,  or  It  is 
nothing.  And  this  very ,  itoek,  held  in  tiiis 
bank,  u  the  property  of  the  people  of  Georgia, 
held  by  them  in  the  name  and  capacity  of  the 
state  of  Georgia.  If  any  dispute  were  to  arise 
on  the  title  to  the  stock,  in  what  capacity 
could  thev  sue  or  be  sued  for  the  interest  held 
by  them  in  the  atodc,  unless  in  their  sovereign 
eapadtyf  It  is  not  beoanae  it  innarte  its  own 
Immunities  to  the  other  atoduoldtt*,  that 
this  action  cannot  be  maintained,  but  because 
that  the  judicial  power  must  reach  each,  and 
every  defendant,  In  order  to  bring  a  case  with- 
in the  prescribed  limits  of  the  eonstitntion. 
Each  defendant  occupies  his  own  peculiar 
rank,  claims  his  own  peculiar  immunitiee;  but 
they  are  not  suable  in  the  courts  of  the  Unit- 
ed States,  as  long  as  any  mm  of  tham  is 
eiwted  frcot  suit  In  thoae  eonrta. 

I  am  here  expressing  a  tedinical  opinion, 
founded  on  the  authority  of  the  case  of 
9 IS*]  The  Bank  v.  *Deveaux.  That  decision 
brings  it  strictly  within  the  letter  of  the  11th 
amendment;  although  I  am  ready  to  admit 
that,  unaffected  by  that  decision,  It  Is  not 
within  its  purview.  Although  not  Teaponsible 
for  that  decision,  I  aoknowledge  its  olmgatioB, 
until  overruled. 

The  Ust  question  which  the  pleadings  in 
this  cause  present,  arises  out  of  tiie  nature  of 
the  contract,  the  form  of  tin  declaration,  and 
tlut  provision  of  tlw  judldary  act,  wliieh  pre- 
cludes suits  by  an  assignee  of  ohoses  in  action, 
when  the  suit  could  not  be  brought  in  the 
eourts  of  the  United  States,  aa  between  the 
original  parties. 

The  plaintiff  oounta  upon  a  number  of  prom- 
issory notes,  payable  to  A,  B,  or  bearer,  com- 
monly called  bank  notes,  delivered  to  A,  B, 
and  by  him  "transferred,  assigned,  and  set 
over"  to  the  plaintiffs  in  this  action.  The 
plea  states,  that,  as  between  the  orl^dnal 
promisor  and  promisee,  suit  eould  not  have 
beet  brought  in  the  drenit  ooorCa  of  tlw  Unit- 
ed State*;  a»l.  thar^cve^  H  cannot,  h  be- 
tween the  pnaent  pnrtie*,  tha  proalMr  and 
94« 
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assignee  As  all  the  facts  are  admitted  by  the 
demurrer,  it  is  difficult  to  see  on  what  ground 
this  case  is  to  be  ez««»ted  from  tiw  operation 
of  the  jvovisions  of  the  jndiieiary  aot  on  this 
subject.  Whatever  diJKonlUes  may  be  aog* 
gestett,  on  the  technical  meaning  of  the  term 
assignmmt,  it  is  very  clear  that  he  who  ac- 
quires a  choae  in  action,  by  mere  delive^,  has 
been  recognized  in  the  laws  of  the  United 
States  as  an  assignee.  If  any  oonstderatioiu 
could  be  introduced  into  the  eaa^  beaidea  what 
the  pleadings  bring  out,  there  mi^t  be 
*maali  reason  to  doubt,  whether  the  [*tt4 
case  of  bank  bill*,  properly  so  called,  and  par- 
tieulariy  *o  declared  on,  came  within  the  m- 
eral  law  applicable  to  womissoTy  notes;  Mt 
here,  non  constat,  that  the  notes  declared  upon 
were  ever  thrown  into  drculation,  as  the  rep- 
resentative of  property,  as  a  currency,  a  bud- 
stitnte  for  gold  and  sihEcr. 

But  the  case  does  not  rest  here.  This  ground 
«f  daisnaa  infmAn  «at  «n  «    i  tltiilliiil 

r virion,  but  on  an  act  of  Congress ;  and  if  It 
true  that  the  unrestricted  right  to  an*  oa 
all  its  contracts  be  vested  in  the  Bank  of  the 
United  States,  whatever  their  origin,  or  what- 
ever their  amount,  it  follows  that  such  a  pro- 
vision amounts  to  a  repeal  of  the  law  here 
relied  on.  I  rather  think  that  the'  improbabil- 
ity of  such  a  provision  being  intended  by  tba 
legialatwa,  operate*  againat  the  eonatrnetioB 
that  would  matain  It.  But  if  nuh  b*  ths 
legal  conatnwtioB  of  the  incorporating  act, 
there  can  be  no  doubt  of  its  being  fatal  to 
this  plea. 

Certificate. — This  cause  came  on  to  be  heard 
on  the  transcript  of  the  record  of  the  Circuit 
Court  of  the  United  States  for  the  District 
of  GoOTsia,  and  on  the  qwattona  in  aaid  eaose, 
on  which  the  judges  of  the  aaid  (Sreuit  Govt 
were  divided  m  opinion,  and  waa  argued  1^ 
counscL  On  oonrideration  wliereof,  tlus  eonrt 
is  of  opinion,  1.  That  the  averments  in  tbt 
declaration  in  said  cause,  are  sulBeient  in  law 
to  give  the  said  Circuit  Court  jurisdiction  in 
aaid  cause. 

2.  That,  on  the  pleadings  in  tha  aaae,  the 
plaintiffs  are  entittad  to  JoagBMat. 

An  which  is  oidmd  UU  mrCiM  to  On 
■aid  Cfaronit  OBort. 

Vhsat.  ■. 
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Gommanah— Power  oyer  commerce  with  fordgn  nations  and 
among  the  aoTeral  States,  and  with  the  Indians.  Is  eomnUtted  to 
congress  hy  tiie  Goiutttiltion.  It  Is  nnllmtted  except  as  prescribed 
b7  the  CoDstitatlon,  pp.  186-189. 

The  citations  of  the  first  and  greatest  case  upon  the  commerce 
clause  of  the  national  Constitution  are  deservedly  numerous.  The 
Introductory  general  doctrine  munclated  above  has  been  affirmed 
and  commented  on  in  the  following  cases.  In  which  the  main  con- 
trover^  was  on  the  point  whether  or  no  the  power  committed  to 
congress  was  exclusive  or  concurrent  with  the  States;  City  of 
New  York  v.  Mlln,  11  Pet  168, 9  L.  670,  in  dissenting  opinion,  arguing 
for  exclusive  power;  License  Cases,  5  How.  602,  603,  12  L.  SOO,  301, 
as  having  decided  congress  had  power  over  navigation;  8.  C,  p.  604, 
12  L.  301,  but  that  the  question  of  exclusive  power  bad  not  been 
decided;  and  S.     p.  605, 12  L.  802,  subsequoitiy  Judges  had  differed 
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ai>d  the  qnestlon  was  stin  an  open  one;  In  Passenger  Oases,  7  How. 
89S,  400, 12  li.  749,  751.  the  concnndng  opinion  of  Hcljean  approved 
the  nile  generally,  and  In  the  opinion  of  Wayne,  fit.  O.,  pp.  411.  488. 
484, 12  L.  765,  held,  that  the  power  was  exdnslTely  In  congress; 
another  Jadge  In  S.  C.  p.  545,  12  L.  812,  argued  that  according  to 
the  principal  case  the  exercise  of  any  State  power  must  not  be  such 
as  to  conQlct  directly  with  an  existing  act  of  congress;  In  Hall  t. 
De  Cnlr.  95  U.  S.  499,  24  L.  551,  It  Is  held,  that  whenever  the  terms 
of  the  grant  or  the  nature  of  the  power  granted  required  an  exclu- 
sive exercise  by  congress,  all  power  In  the  State  was  absolutely  gone; 
MobUe  Co.  V.  Elmban.  102  U.  8.  699,  26  L.  240,  the  court  said  the 
question  had  been  left  open  but  had  beoi  truly  stated  In  Oooley  v. 
Wardens  of  Philadelphia,  12  How.  299-821,  18  L.  996,  1006;  Wall- 
ing V.  Michigan,  116  U.  S.  4NS.  29  L.  694,  6  S.  Ot  467,  the-  court  re- 
ferred to  repeated  decisions  that  any  State  regulation  of  commerce 
except  In  matters  of  local  concern  was  repugnant  to  its  freedom; 
and  m  Bobbins  v.  Shelby  District,  120  U.  S.  492,  30  L.  696,  7  S.  Ct 
698.  held,  the  exclusive  power  of  congress  was  now  established 
Thmever  the  snbject  was  national  In  character,  or  admitted  only  of 
one  uniform  system;  the  subject  was  again  broi^ht  up  In  the  dis- 
senting opinions  In  Letsy  v.  Hardin.  185  U.  8.  160.  84  L.  147.  10  S. 
Ct  699,  In  discussing  Mobile  Co.  v.  Kimball,  supra;  In  Minot  v. 
Philadelphia,  etc.,  K.  R.  Co.,  2  Abb.  (U.  S.)  342.  P.  C.  9,645,  the 
result  of  the  decisious  was  held  to  be  that  States  bad  no  power  to 
regulate  any  but  Internal  commerce.  See  In  re  Saunders,  52  Fed.  801, 
18  h.  B.  A.  S61,  where  authorities  are  collected  on  exclusive  anthor- 
Ity  of  congress;  MltcheU  v.  Steehnan.  8  GaL  871.  In  general  dlacua- 
slon,  holding  that  when  exercised  the  power  of  congress  was  exclu- 
sive; Santo  V.  Iowa,  2  Iowa,  202.  <B  Am.  Dec.  SOI.  In  a  general  dis- 
cns^on  of  the  subject  the  court  said  the  decision  of  the  principal 
case  was  that  the  power  was  not  exclusive  In  congress  until  exer 
clsed.  See  also  note  to  50  Am.  Bep.  269,  on  exdusiveness  of  con- 
gressional power. 

The  exclusive  power  of  congress  was  admitted  and  the  rule  of  the 
principal  case  cited  in  Sweatt  v.  Boston,  etc.,  B.  R.  Co.,  S  Cliff.  351, 
6  N.  B.  R.  241,  F.  C  18.684,  where  It  was  held  that  transportation 
of  freight  and  passengers  between  States  was  commerce  within 
the  meaning  of  the  Constitution;  United  States  v.  Brldleman,  7 
Sawy.  247,  7  Fed.  898,  holding  the  power  to  regulate  Intercourse  with 
Indians  included  power  to  punish  for  crimes  committed  on  Indians 
wherever  the  Indian  tribes  existed;  United  States  v.  Boston  & 
Albany  R.  R.  Co.,  15  Fed.  211,  as  to  laws  governing  transportation 
of  animals  between  States,  with  penalties  attached;  United  States 
v.  Oralg,  28  Fed.  796.  as  to  the  assisted  Immigration  act  of  1886  (but 
see  the  principal  case,  p.  216,  and  the  cases  following  and  citing 
It,  posQ;  United  States  v.  Ooold,  25  Fed.  Oas.  1878.  as  to  regulation 
Qt  aUTa  trade;  Hlnson  t.  liott,  40  Ala.  185,  as  to  regalatlon  of 
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forulgn  and  interstate  commerce;  In  re  Perkins.  2  Cal.  ^2,  laying 
down  tbree  canons  of  exclusive  congresstonal  power;  Lfck  v.  Fanlke- 
ner.  20  Cal.  421.  In  issuing  United  States  notes;  People  t.  Bensse- 
laer,  etc..  R.  R.  Co..  IB  Wend.  131,  30  Am.  Dec.  40,  as  to  regulation 
of  the  coasting  trade;  Lawrence  v.  Hodges,  92  N.  C.  677,  53  Am. 
Rep.  437.  prescribing  methods  of  sale  and  transfer  of  vessels. 

But  on  the  uune  point  of  exclusive  Jniisdiction  the  principle  laid 
ilown  was  discnsaed  and  dlstlngidshed  in  Ucense  Gases,  5  How. 
581.  12  Ifc  291»  s^arate  opinion  of  Taney,  holding  it  did  not  war- 
rant the  role  of  exclusive  power;  Passenger  Cases,  7  How.  490.  12 
793.  separate  opinion  that  the  court  had  emphatically  disclaimed 
all  Intention  of  passing  on  the  question;  and  In  Ex  parte  Crandall. 
1  Nev.  800.  310,  where  the  court  held  the  question  was  not  involved 
In,  and  had  been  expressly  waived  by.  the  principal  case. 

The  concurrent  l^slative  power  of  the  States  was  affirmed  In 
the  following  cases  citing  the  principle:  Groves  v.  Slaughter,  15 
Pet  S04,  511,  10  L.  S2t  828,  as  to  the  prohibition  and  regulation  of 
slavery;  Western  Union  TeL  Co.  v.  Pendleton.  95  Ind.  13,  48  Am. 
Rep.  683,  collecting  and  reviewing  decisions,  and  affirming,  as  i 
proper  exercise  of  the  police  power,  a  law  Imposing  a  penalty  on 
telegraph  companies  for  falling  to  transmit  a  message;  Hardy  v. 
A.,  T.  &  S.  F.  B.  R.  Co.,  32  Kan.  714,  5  Fac.  12,  as  to  the  maximum 
freight  law,  h<ddlng  it  did  not  apply  to  Interstate  commerce,  else  it 
would  be  vcM,  collecting  and  reviewing  authorities;  Commonwealth 
T.  Hnntley,  166  Uass.  24%  80  E.  1132, 15  L.  B.  A.  845.  dtssentliif 
<Vtnlon,  discussing  as  to  the  State  power  to  r^ulate  the  Importa- 
tkm  of  liquor;  Walcott  v.  People.  17  Mich.  08.  sustaining  State  law 
.equinng  express  companies  to  pay  a  tax  on  current  business  within 
ihe  State;  Western  Union  Tel.  Co.  v.  Tyler,  00  Va.  299,  44  Am.  St. 
Rep.  911.  18  S.  E.  280.  holding  a  State  law  providing  under  penalty 
for  prompt  delivery  of  telegrams,  was  not  a  regulation  of  commerce. 

Xside  from  the  foregoing  respecting  exclusive  and  current  pow- 
ers, the  following  citations,  holding  various  State  le^slatlon  nn- 
constitational  under  the  syllabus  principle:  Brown  v.  Maryland, 
12  Wheat  446,  6  L.  688.  as  to  law  requiring  Importers  of  foreign 
Koods  to  pay  a  license  fee;  Lelsy  v.  Hardin,  135  U.  S.  108,  34  L. 
132.  10  S.  Ct  683,  to  prevent  sale  of  Imported  liquors  In  original 
packages;  Brennan  v.  TltusvIUe,  153  U.  S.  301.  38  722,  14  S.  Ct. 
832,  imposition  of  license  tax  on  soliciting  agents  of  manufacturers 
of  another  State;  Kaelser  v.  Illinois  Central  B.  B.  Co.,  6  McCrary. 

18  Fed.  153,  as  to  so  much  of  a  law  providing  for  a  tariff  of 
Buzlmnm  charges  on  railways  as  related  to  through  shipments;  Ho- 
Ule,  etc.,  B.  B.  Co.  v.  Sessions,  28  Fed.  504,  as  to  the  Mississippi  Ball- 
road  Oommlsrion,  and  collecting  authorities;  In  re  Saunders,  52  Fed. 
806,  18  L.  R.  A.  551,  with  Brown  v.  Maryland,  supra;  Cuban  S.  S.  Co, 

Fltspatri ck.  66  Fed.  66,  as  to  the  provisions  in  the  Constitution  and 
statutes  of  Louisiana  prohibiting  foreign  seamen  from  loading  and 
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unloading  their  own  Blilps;  Bx  parte  Jervey.  68  Fed.  9ES8.  tiie  Sonth 
Carolina  dispensary  act,  when  applied  to  persons  bringing  Ugnor 
Into  State  wlthont  attempting  to  unload;  State  v.  P.  W.,  etc.,  B.  B. 
Go.,  4  Honst  804,  206.  as  to  act  of  1864,  Imposing  a  tax  on  passen- 
gers In  so  tar  as  It  c^erates  on  persons  enteriiUT  Into,  departing 
from,  or  passing  throngh  the  State;  Webb  t.  Dunn,  XS  Ela.  724,  as 
to  the  law  Imposing  a  port  fee  on  all  vessels  entering  the  port  of 
Feneacola;  Munn  t.  People,  69  111.  102,  in  dissenting  opinion,  argu- 
ing that  the  law  regulating  public  warehonses  was  nnconstltntional; 
Hollida  V.  Hunt,  70  111.  113,  22  Am.  Rep.  66,  law  to  regulate  the  sale 
of  patents;  Sherlock  v.  Ailing,  44  Ind.  195.  showing  that  laws  bur- 
dening commerce  had  been  held  InTalld;  Lonlslana  r.  Kennedy.  19 
La.  Ann.  426,  as  to  a  tax  om  pnqiwty  brongbt  ftom  other  States  for 
sale  or  reshlpment  until  It  became  part  of  the  common  proi»erty  of 
the  State;  Stanley  t.  Wabash,  etc,  B.  B.  Co.,  100  Mo.  489,  IS  S.  W. 
710,  8  L.  B.  A.  550,  law  requiring  of  railway  companies  donble-deck 
cars  for  transportation  of  sheep,  so  far  as  it  related  to  Interstate 
traffic,  collecting  authorities;  CJoxe  t.  State.  144  N.  T.  408,  39  N.  E. 
403,  holding  a  State  could  not  make  a  grant  of  marsh  lands  with 
power  to  Inclose  and  obstruct  navigation;  Chapman  t.  MlUer,  2 
Spears  L.  778,  as  to  the  pilot  ordinance  of  city  of  Charlestown;  Rail- 
road Commissioners  t<  Ballroad  Co..  22  S.  0.  286,  288,  act  to  regu- 
late fre^hts  to  points  outside  the  State.  See  aJao  note  to  27  Am.  St 
Bep.  t^,  on  subjects  on  which  State  legislation  is  forbidden. 

Distinguished  also  in  State  r.  Delaware,  etc..  B.  B.  Co.,  80  N.  J. 
Jj.  479,  as  not  applicable  to  a  State  law  laying  a  tax  on  transporta- 
tion of  passengers  and  things  within  a  State. 

Commerce  is  more  than  trafilc,  it  is  commerdal  tntercourse  be- 
tween nations  and  parts  of  nations  In  all  Its  branches,  and  Includes 
navigation.  It  Is  regulated  by  prescribing  rules  for  carrying  on 
tliat  Intercourse,  pp.  189,  190. 

The  citations  collect  a  number  of  authorities  affirming  the  above 
definition  and  rule,  and  furUier  elucidating  it  And  first  those  cases 
which  relate  to  navigation:  United  States  t.  Coombs,  12  Pet  78. 
9  L.  1006,  holding  that  Federal  Jurisdiction  extended  to  theft  ttom 
a  cast-away  ship  on  the  sea  beach  above  high-water  mark;  Hender- 
son V.  Mayor  of  New  York,  92  U.  S.  270,  23  L.  548,  holding  statutes 
of  New  York  and  Louisiana  imposing  a  passenger  tax,  payable  by 
master  of  a  vessel,  void;  Lord  v.  Steamship  Co.,  102  U.  S.  544,  26 
L.  226,  holding  that  when  navigating  the  high  seas  between  ports 
of  the  same  State,  a  vessel  of  the  TTnlted  States  was  subject  to  the 
regulating  power  of  congress;  The  Thomas  Swan,  6  Ben.  46,  F.  O. 
13,931,  holding  the  regulating  power  included  the  control  for  that 
purpose  of  all  the  navigable  waters  of  a  State  accessible  from 
another  State;  Martin  v.  Acker,  Blatchf.  &  H.  280,  F.  G.  9,166,  hold- 
ing that  an  action  for  wages  by  a  seaman  on  a  vessel  plying  between 
ports  of  the  same  State  was  within  the  Federal  admiralty  Jurlsdie- 


Oibtwiu  T.  Ogdn. 


0  Wheat  1-840 


tlon;  The  CAeeKman  Two  Ferry  Boats,  2  Bond,  872.  F.  O.  2,683, 
holding  that  a  t&nrj  boat  eiucaged  In  carrying  traffic  and  Intercourse 
between  States  was  subject  to  congressional  legislation;  Blancbaid 

The  Martha  Washington,  1  Cliff.  472,  F.  O.  1,613,  holding  the  act 
of  congress  of  July,  1850,  concerning  the  re^stry  of  vessels  was 
constltntlonal;  The  James  Morrison,  Newb.  246,  F.  C.  16,465,  holding 
that  the  right  of  congress  did  not  extend  to  regulate  all  navigation 
but  only  where  It  could  regulate  commerce;  The  Oretna  Green.  20 
Fed.  901,  holding  the  navigation  laws  did  not  apply  to  a  case  of  a 
vesadL  plyli^  wholly  within  a  State;  United  States  t.  BmrUngton. 
ete..  Ferry  Co.,  21  Fed.  S88.  holding  that  the  canning  of  passengers 
was  commercial  Intercourse;  United  States  v.  Oness,  48  Fed.  688, 
holding  revised  statutes,  section  4490,  imposing  a  penalty  for  navi- 
gating contrary  to  regulations,  was  constitutional;  North  Bloomfleld 
Gravel  Mln.  Co.  v.  United  Stetes,  88  Fed.  674,  sustaiDing  act  of 
congress  of  March,  1893.  regulating  hydraulic  mining  in  California; 
Mltchdl  T.  Steelman.  8  Cal.  372,  applying  the  rule  to  an  act  of 
congress  requiring  r^stratlon  of  ships'  mortgages;  Wlswall  v.  Potts,- 
5  Jones  Bq.  190,  holding  congress  eonld  require  the  recording  of 
vessels  engaged  In  foreign  or  Interstate  commerce,  but  not  of  those 
trading  exclusively  in  a  State. 

Cases  which  relate  to  navigable  rivers  and  streams,  and  obstruc- 
tions by  bridges, etc.are:  Sllliman  v.  Troy,  etc..  Bridge  Co.,  11  Blatchf. 
284.  F.  C.  12,863,  in  general  diacussion  with  reference  to  powers  of 
the  State  to  authorize  a  bridge  over  a  navigable  stream;  Columbus 
Ins.  Co,  T.  Onrtenlns,  6  McLean,  218,  F.  O.  holding  that  con- 
gress by  Its  enactments  bad  Intended  that  the  Mississippi  and  Its 
navigable  tributaries  should  remain  free  from  obstructions  to  navi- 
gation; Hatch  V.  Wallamet  Bridge  Co.,  7  Sawy.  131,  6  Fed.  329. 
holding  power  of  congress  extended  to  all  navigable  waters  accessi- 
ble from  a  State  other  than  that  in  which  they  lie;  and  Wallamet 
Bridge  Co.  V.  Hatch.  9  Sawy.  649,  19  Fed.  350,  holding  the  river 
for  the  purposes  of  commerce  was  part  of  the  Columbia  river,  and 
navigable  water  of  the  United  States;  United  States  v.  New  Bedford 
Bridge  Co.,  1  Wood.  A  M.  419^  F.  C.  16,867.  holding  congress  had 
power  to  keep  open  all  navigable  streams  to  the  highest  ports  of 
delivery;  The  GUnton  Bridge,  Woolw.  163,  164.  F.  0.  2,900,  holding 
the  definition  covered  the  right  to  legislate  concerning  bridges  over 
navigable  waters;  Depew  v.  Board  of  Trustees,  5  Ind.  10,  and  Nea- 
derhouser  v.  State,  28  Ind.  266,  holding  that  the  power  to  regulate 
commerce  Included  the  right  to  keep  open  the  natural  channels  of 
commerce,  but  that  a  State  could  anthorlae  an  obstmctlra  of  a 
stream  not  being  an  interstete  navigable  stream;  Pollock  v.  Cleve- 
land Ship  Building  Oa.  66  Ohio  St  668,  47  N.  B.  684,  holding  the 
right  of  a  riparian  proprietor  to  the  soil  of  a  river  was  subordinate 
to  the  public's  paramount  right  of  navigation. 

Tbe  following  cases  relate  to  intercourse  with  the  Indians:  United 
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States  T.  Bonid^,  8  WalL  417,  18  L.  IBS,  applTlng  the  nile  to  metm 
of  congress  problbltlngr  sale  of  hqom  to  Indians;  United  States  t. 
flerdofl;  2  Bawy.  817,  F.  O.  IQ^SZ,  holding  tbat  Alaska  was  not  part 
of  the  Indian  Territory  to  which  the  statute  of  Jane  30,  1834.  ap- 
plied; United  States  t.  Brldteman,  7  Sawy.  2S0,  7  Fed.  901,  holding 
that  Federal  courts  had  Jurisdiction  to  punish  larceny  from  an 
Indian;  and  United  States  t.  Martin,  8  Sawy.  476,  14  Fed.  820,  had 
also  Jnrlsdlction  of  a  murder  of  an  Indian. 

Oases  relating  to  railroads,  postal  and  telegraph  lines  are:  Pensa- 
cola  Co.  T.  West  Tel.  Co.,  96  U.  S.  9.  24  L.  710,  holding  that  the 
definition  also  Included  the  postal  service  and  extends  to  telegraph 
lines;  Sweatt  t.  ISoston,  etc.,  R.  R.  Co.,  3  GUfT.  347,  5  N.  B.  B.  243. 
F.  C.  13,684,  holding  that  railroad  companies  are  commercial  cor- 
porations; Pensacola  TeL  Co.  t.  Western  Union  Tel.  Co.,  2  Woods, 
646,  P.  C.  10.960,  holding  congress  had  power  to  legislate  concerning 
telegraphs,  and  the  statute  of  Florida  which  conflicted  with  Federal 
law  was  void;  Western  Union  Tel.  Ca  t.  Atlantic  &  Pacific  Tel.  Co., 
5  NeT.  109,  holding  that  telegraphy  came  within  the  definition.  Cases 
relating  to  other  subjects  of  coi^^slonal  legislation  under  the 
ifommerce  clause  are:  In  re  Bahrer,  140  U.  S.  556,  35  L.  574,  11  S. 
Gt.  8^7,  where  the  definition  was  applied  to  congressional  legislation 
as  to  liquors;  United  States  t.  Boyer,  85  Fed.  432,  holding  the  act 
of  congress  providing  for  Inspection  before  slaughter  of  animals  for 
«xport  was  unconstitutional. 

The  following  cases  further  define  what  are  subjects  of  interstate 
commerce  on  which  State  legislation  has  been  held  unconstitutional; 
Covington,  etc..  Bridge  Co.  t.  Kentudcy,  164  U.  8.  218,  38  L.  969. 14 
S.  Ct  1092,  holding  bridges  were  instruments  of  interstate  commerce 
as  well  as  ferry  boats,  and  that  a  State  law  attempting  to  regulate 
tolls  on  a  bridge  over  the  Ohio  waa  void;  The  William  Jarvls,  1 
Spi-ague,  487,  F.  0.  17,697,  holding  Louisiana  code  respecting  colored 
seamen,  was  unconstitutional;  State  t.  Chicago,  etc.,  R.  R.  Co.,  40 
HInn.  268,  12  Am.  St  Rep.  731,  41  N.  W.  1047.  3  L.  R.  A.  238, 
and  n..  holding  the  State  railroad  commission  had  no  power  to  fix 
sates  for  transportation  in  another  State;  McNangbton  t.  McOirl, 
-JO  Mont  120,  63  Am.  St  Bep.  613.  40  Pac.  658.  lerlewing  authorities 
and  holding  that  an  agent  of  a  corporation  of  another  State  buying 
wool  consigned  to  warehouses  out  of  State  was  engaged  In  Inter- 
t^tate  commerce;  People  t.  Brooks,  4  Den.  476,  holding  a  State 
hospital  tax  on  officers  and  crew  of  vessels  engaged  In  the  coasting 
trade  was  void;  Commonwealth  v.  Gloucester  Ferry  Co.,  98  Pa.  St 
120.  123.  dissenting  opinion,  ai^big  that  State  conid  not  tax  cor^ 
porate  stock  of  a  foreign  corporation  doing  business  in  the  State. 
On  the  other  band.  State  enactments  have  been  sustained  on  the 
subjects  to  which  the  followli^  cases  relate:  Lehigh  Valley  R.  R. 
Co.  T.  Pennsylvania,  145  U.  S.  200,  36  L.  675.  12  S.  Ct.  807,  in  which 
a  tax  cm  railroad  tranq^rtatlon  between  points  In  a  State,  though 
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passlag  In  transit  outside  the  State,  was  held  not  a  tax  on  Interstate 
ctHumerce;  Fry  State,  63  Ind.  663,  30  Am.  Rep.  246,  upholding 
State  law  relating  iBsnlng  and  taking  up  of  tickets  by  common 
carrfera;  Fuller  t.  Chicago  ft  N.  W.  R.  B.  Co.,  31  Iowa,  207.  ap- 
holding  State  taw  requiring  railway  companies  annually  to  fix  and 
publish  schedule  of  rates  for  transportation;  Howell  t.  State,  8  Oill, 
18,  ai^endo,  as  to  right  of  a  State  to  tax  shares  of  vessels  owned 
by  residents  of  the  State;  Commonwealth  t.  Phlla.  &  R.  R  Co.,  62 
Pa.  St  296,  1  Am.  Rep.  408,  showing  that  the  State  tonnage  law 
on  all  goods  transported  was  not  a  regulation  of  commerce,  but  a  tax 
for  roTenne;  State  t.  Moi^ran,  2  8.  Dak.  61,  48  N.  W.  320.  holding 
that  the  regulation  of  tb,e  buBlness  of  mercantile  commercial  agen- 
cies waa  a  legitimate  subject  of  State  legislation. 

The  same  definition  and  mle  have  been  also  cited  generally  In 
Passenger  Cases,  7  How.  436,  437.  12  L.  766,  In  which  the  rule  was 
approved;  Dred  Scott  t.  Sandford,  19  How.  622,  15  L.  700,  dlsseut- 
tng  opinion  of  Curtis,  arguendo.  Illustrating  Interference  of  the 
national  Constitution  with  State  rights;  United  States  v.  E.  C. 
Knight  Co..  156  C.  S.  21,  36,  30  L.  332.  337,  15  S.  Ct.  257,  262,  dissent- 
ing opinion,  arguing  that  the  anti-monopoly  act  of  1800  extended  to 
manufacturers  of  a  necessary  of  life;  Eaelser  Illinois  Central 
R.  IL  Co.,  6  McOrary.  409,  18  Fed.  158,  laying  down  seven  proposl- 
Uons  as  to  commerce  and  Its  regulation,  as  established  by  cases,  and 
collecting  authorities;  United  States  v.  Holtzhauer,  40  Fed.  78,  hold- 
lag  that  an  indictment  under  revised  statutes,  section  5344,  need 
not  allege  Jurisdictional  facts;  Lin  Sing  v.  Washburn,  20  Cal.  585. 
dissenting  opinion,  arguendo,  that  regulation  of  commerce  did  not 
extend  to  the  taxation  of  Chinese  as  a  class;  In  re  State  Lands.  18 
Colo.  364,  82  Pac.  988,  holding  that  where  a  State  Constitution  pro- 
vided that  power  waa  to  be  exerdsed  under  such  regulations  as 
should  be  prescribed  by  law.  It  meant  rules  to  be  prescribed  by  the 
legislative  department;  New  Tork  t.  Mlln,  11  Pet  154,  9  L.  669,  In 
dissenting  opinion;  United  States  v.  WiUIamson,  28  Fed.  Cas.  602, 
affirming  right  of  owner  to  travel  with  slaves  through  another  State. 
See  also  note,  27  Am.  St  Rep.  551,  as  to  what  Is  commerce. 

Distinguished  In  Passenger  Caaea.  7  How.  602,  12  L.  794.  holding 
that  the  converse  of  the  pn^Msitlon.  via.,  that  navigation  Included 
commerce,  is  not  true;  and  in  State  t.  Fullerton,  7  Reb.  (La.)  215, 
as  not  applicable  to  a  tax  levied  on  persons  coming  by  boat  to  the 
city  of  New  Orleans,  where  neither  fbe  captain,  officers  or  crew 
of  the  ship  were  made  liable. 

SmbargD.—  Power  in  the  Federal  goTemment  to  lay  an  embargo 
Is  acknowledged  and  is  Included  in  the  pow^  to  regulate  commerce, 
pp.  191.  192. 

Cited  to  this  point  In  Legal  Tender  Cases,  12  Wall  650,  20  L.  312, 
holding  all  powers  necessary  tor  executing  powers  expressly  granted 
were  Included. 
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Comnuirce^  u  used  In  national  Constltatton,  comprebenda  evwf 
spedes  of  eommMdal  IntarconiBe  between  United  States  and  foreign 
natlona,  between  States,  and  with  Indian  tribes;  In  reffolating  It 
the  power  of  congress  does  not  stop  at  the  jnrisdictlonal  lines  of 
States,  and  may  be  exercised  within  a  State,  pp.  193-1S5. 

Upon  this  point  also  the  citations  are  nameroas,  and  show  the 
following  applications  of  the  principle:  Oilman  t.  Philadelphia,  S 
Wall.  737,  789,  743.  18  L.  103.  104,  105.  dlssentlnc  opinion,  holding 
that  congress  had.  by  the  acts  relatii^  to  the  coasdng  trade,  regu- 
lated the  naTigatlon  on  the  SchnyUdll  river;  Wabash,  etc.,  Ry.  t. 
Illinois.  118  U.  S.  578,  80  li.  249.  7  a  Ot  11,  holding  a  State  law 
imposing  penalty  for  discriminating  in  the  matter  of  long  and  short 
haul  which  might  operate  on  Interstate  transportation,  anconstltu- 
tional,  collecting  and  reviewing  authorities;  Leicy  t.  Hardin,  135 
U.  S.  Ill,  84  U  133,  10  S.  Ot  685,  holding  that  power  of  congress 
over  imports  from  fortign  countries  applied  to  importations  from 
one  State  to  another;  SchoUenberger  t.  Pennsylvania,  171  U.  S.  21, 
18  S.  Ot.  765,  holding  a  State  could  not  wholly  exdnde  oleomai^^arlne 
from  importation  from  State  where  made,  bnt  might  regulate  Its 
introduction  so  as  to  secure  purity;  Lake  Shore,  etc.,  R.  B.  Co. 
V.  Ohio,  173  n.  8.  316,  In  dissenting  opinion,  arguendo,  that  States 
could  not  legislate  to  provide  for  stoppage  of  trains  at  certain  places, 
and  Impose  fines;  The  Daniel  Hall.  Brown  Adm.  107,  198,  F.  C. 
3,564,  holding  that  power  of  congress  extended  to  transportation  of 
goods  whol^  within  a  State,  but  destined  for  other  States;  Hatch 
V.  Wallamet  Bridge  Co.,  7  Sawy.  188,  6  Fed.  882,  holding  that  a 
coastiiv  license  was  only  a  license  to  navigate  a  stream  as  far  as 
navigable,  and  that  a  State  could  obstruct  or  destroy  the  navlgatlou 
of  a  river  within  its  limits;  The  Cfausan,  2  Story,  464,  F.  O.  2,717. 
holding  It  to  have  been  decided  that  power  of  congress  to  regulate 
foreign  and  Interstate  navigation  was  exclusive,  applying  rule  to 
liens  on  ships  In  home  and  foreign  porta;  Roberta  v.  Skolfleld,  8 
Ware.  101,  F.  0. 11,917,  holding  that  no  State  could  have  a  separate 
and  distinct  maritime  law  of  ite  own;  The  GHnton  Bridge,  Woolw. 
165,  F.  O.  2,900,  holding  congressional  anthori^  extended  to  acta 
done  on  land,  which  prevented  the  exercise  of  poww  to  regulate 
commerce;  King  v.  American  Transportation  Co.,  1  Flipp.  7.  F.  C. 
7.787,  holding  that  the  destructloD  of  a  warehouse  by  fire  caused 
by  sparks  from  smokestack  of  a  vessel  navigating  a  river,  was  a 
case  over  which  congress  had  no  power  to  legislate;  Cuban  S.  S. 
Co.  V.  Fltzpatrick,  66  Fed.  67,  holding  that  regulating  power  ex- 

%nded  to  the  persons  conducting  navigation  as  well  as  to  the  Instro- 
mente  used;  United  States  v.  Coal  Dealers'  Assn..  86  Fed.  2K,  hold- 
ing the  Coal  Dealers  Association  of  California  Illegal  as  a  restraint 
on  Interstate  commerce,  under  the  anti-trust  law  of  1890;  City  of 
South  Bend  v.  Martin,  142  Ind.  42, 41  N.  E.  818, 29  L.  B.  A.  586,  ordl- 
nance  Imposing  a  license  on  peddlers,  not  an  interference  with  tnter> 
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■tftto  commerce,  when  the  goods  offered  had  become  permanently 
■xed  and  mingled  with  proper^  In  State;  City  of  Huntington  t. 
Uahan.  142  Ind.  698,  61  Am.  St  Rep.  202,  42  N.  E.  468.  holding 
right  to  dellTer  goods  sold  when  not  within  the  State  conld  not  be 
taxed;  The  Wharf  Case,  8  Bland,  871,  In  general  dlscoBsion,  holding 
the  Federal  government  had  power  to  eatabliBh  and  regulate  pablle 
ports:  State  v.  DeUware.  etc..  B.  R.  Oo..  80  N.  J.  L.  402.  dlssentiiig 
opinion,  arguendo,  that  State  conld  not  impose  tax  on  transportation 
of  passengers  and  merchandise  passing  through  State;  Flanagan  v. 
Philadelphia,  42  Pa.  St  231.  sustaining  State  act  for  erection  of 
new  bridge  over  the  Schuylkill  river  at  Philadelphia;  State  v.  Free- 
man, 8  Yerg.  816,  holding  that  State  law  of  1833,  extending  crim- 
inal law  to  crimes  by  Indians  within  the  Indian  Territory,  was 
Talld.  Cited  approvingly  In  Passenger  Cases,  7  How.  462, 12  L.  777; 
aiirnendo,  in  dissenting  opinion.  New  Tork  HUn,  11  Pet  IM, 
195,  9  It.  689. 

Distinguished  in  The  James  Morrison,  Newb.  248,  F.  O.  15,465, 
as  not  Intending  to  say  that  power  of  congress  extended  to  all  com- 
merce and  navigation,  and  holding  it  did  not  Include  a  ferry  wholly 
In  limits  of  State. 

Begulation  of  commerce.— The  power  committed  to  congress  by 
the  Constitution  doea  not  extend  to  commerce  wholly  within  a 
State,  p.  194. 

nils  mlli^  la  affirmed  and  applied  by  the  following  dting  cases, 
many  of  them  concerned  with  navigation  of  rivers  and  lakes.  The 
cases  relating  to  rivers  are:  Veazle  v.  Moor,  14  How.  575,  14  L.  648, 
affirming  Moor  v.  Veazle,  32  Me.  364,  52  Am.  Dec.  666,  sustaining 
statute  of  Maine  granting  sele  right  of  navigating  a  river  wholly 
within  the  State;  The  Daniel  Ball,  10  Wall.  56fi,  19  L.  1002.  holding 
that  a  steamship  transporting  goods  on  navigable  waters  of  the 
United  States  entirely  within  a  State's  limits,  but  coming  from  and 
going  to  other  States,  was  subject  to  congressional  legislation; 
Lord  T.  Steamship  Oa,  102  U.  S.  S4S,  26  L.  226,  accepting  tiie  rule  as 
undoubted,  and  holding  revised  statutes,  section  4283.  u  limited  by 
revised  statutes,  section  4289.  not  applicable  to  vessels  used  on 
rivers  or  inland  navigation,  and  therefore  nnconstitutlonat;  Bridge 
Go.  V.  United  States,  106  U.  S.  492,  26  L.  1151,  dissenting  opinion, 
arguing  that  congress  could  not  order  removal  of  bridges  over 
navigable  streams  which  did  not  obstruct  navigation;  United 
States  V.  New  Bedford  Bridge,  1  Wood.  A  M.  417,  P.  O.  16,867, 
holding  that  penalties  for  obstruction  of  a  navigable  stream  wholly 
In  a  State  by  a  bridge  constructed  nndor  a  State  law  could  not  be 
inflicted  In  Federal  courts;  The  Bright  Star,  Woolw.  275,  F.  C.  1,880, 
holding  tliat  a  steamboat  plying  on  a  navigable  river,  but  wholly 
within  a  State,  was  not  engaged  In  interstate  commerce;  The 
Gretna  Green.  20  Fed.  901,  holding  the  navigation  laws  did  not 
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apply  to  a  veBsel  tradlc?  within  State  limits;  United  States  Bur- 
lington, etc..  Ferry  Co.,  21  Fed.  335,  holding  that  the  regalatlng 
power  of  congress  extended  to  vessels  on  narlgabte  waters  of  the 
United  States,  even  when  engaged  exclnslTely  In  domestic  commerce 
of  the  States;  Whltaker  t.  The  F.  Lorents,  29  Fed.  Oaa.  954,  hold- 
log  Federal  courts  dfd  not  have  Jnrisdlction  of  a  case  of  damage 
to  a  passenger  going  between  ports  in  same  State:  The  Belfast  t. 
Boon  &  Co.,  41  Ala.  70,  holding  a  State  had  the  right  to  create  a 
statutory  lien  on  a  vessel  for  goods  lost  in  navigating  an  Interior 
river  above  tide-water. 

The  citing  cases  relatii^  more  particularly  to  navigation  on  the 
lakes  are:  Allen  v.  Newberry,  21  How.  246.  IS  L.  Ill;  Hagolre  v. 
Card,  21  How.  250.  16  1*.  Ill,  holding  act  of  congress  of  Febnmry 
23,  1846,  regalatlng  Federal  Jnrlsdlction  In  admiral^  npon  the 
lakes,  did  not  apply  to  vessels  engaged  In  domestic  State  commerce; 
The  Seneca,  1  Biss.  372,  F.  C.  12.668,  and  The  Tng  Oconto,  B  BIsa. 
463,  F.  C  10,421,  holding  a  steamboat  plying  wholly  between  porta 
of  a  State  not  liable  to  government  Inspection  act;  The  James  Mor- 
rison, Newb.  245,  F.  O.  15,465,  holding  congress  had  no  power  over 
commerce  completely  Internal  and  confined  to  one  State;  Transpor- 
tation Oo.  T.  Moore,  6  Mich.  393.  dlsttngnlshlng  and  defining  **  in- 
land navigation"  as  not  Including  navigation  of  the  Great  Ameri- 
can Lakes  and  their  connecting  waters. 

In  matters  not  relating  to  navigation,  the  ruling  is  applied  In 
the  following  cases:  Pensacola  Tel.  Co.  v.  West,  etc.,  TeL  Co.,  96 
U.  S.  23,  24  L.  715,  dissenting  opinion,  arguendo,  that  act  of  congress 
of  July  24,  1866,  did  not  relate  to  all  telegraph  lines;  Interstate 
Commerce  Commn.  v.  Brimson.  1S4  U.  S.  470,  38  L.  1055,  14  S.  Ct 
1130,  in  general  discussion  on  the  powers  of  Interstate  commerce 
commlsdon  to  require  witnesses  to  testify;  Oeer  v.  Connecticut, 
161  U.  S.  531,  40  L.  797.  16  S.  Ct  605,  holding  a  State  law  prohibit- 
ing the  killing  of  game  birds  for  export  constitutional;  State  r. 
Harrub,  State  v.  Melvln,  96  Ala.  184,  186,  36  Am.  St  Rep.  199,  202. 
10  So.  754, 755, 15  L.  R.  A.  764,  sustaining  State  law  regulating  oyster 
fisheries  in  State,  collecting  cases;  Dobbs  v.  State,  39  Ark.  856,  49 
Am.  Rep.  276»  holding  State  law  prohibiting  sale  of  pistols  eov 
stitutional;  People  v.  Brady,  40  Gal.  218,  6  Am.  Rep.  615,  holding  the 
Constitntion  could  not  abrogate  the  right  of  a  State  to  regulate  tiie 
production  and  competency  of  evidence;  Phelps  v.  Bacey,  60  N.  Y. 
15. 19  Am.  Rep.  144,  holding  States  could  pass  laws  for  preservation 
of  game;  Railroad  Co.  v.  Harris.  99  Tenn.  710,  712,  43  S.  W.  121. 
122,  holding  that  a  tax  on  railroads  for  transportation  wholly 
within  a  State  does  not  affect  interstate  commerce;  Smith  v.  State. 
100  Tenn.  506,  46  S.  W.  669.  41  L.  R.  A.  434.  «35.  discussing  power 
of  congress  to  legislate  sustaining  State  law  providing  for  separate 
railroad  accommodation  of  white  and  colored  races.  See  also  note 
to  62  Am.  Dec.  238,  on  State  jurisdiction;  note  to  62  Am.  Dee.  288, 
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on  aaiw  mbject  Cnted  approrlngly  In  dissentliig  opinion.  Brovn 
Uarrland.  12  Wheat  4B2.  6  L.  090. 

Pow«r  ot  oongraOT  onr  commeree  Ib  the  powOT  to  reffolate  or 
prescribe  the  mles  by  which  commerce  Is  to  be  goTemed;  It  has  no 
UmltatloDB  except  as  prescribed  by  the  Constitution,  p.  196. 

The  cases  In  which  this  principle  has  been  cited  and  applied  may 
be  groDped  Into  four  classes:  First,  those  in  which  the  courts  have 
said  congress  can,  and,  second,  cannot  legislate;  third,  those  in  which 
it  has  been  decided  States  can,  and,  fourth,  cannot  legislate.  Of  the 
flrat  class  are:  Interstate  Commerce  Comma,  t.  Brlmson.  154  U.  S. 
471,  88  L.  loss.  14  8.  Ct  1131.  holding  that  the  Interstate  commenie 
act  was  a  legitimate  exercise  of  congressional  power;  Scranton  t. 
Wheeler.  67  Fed.  812,  16  U.  S.  App.  1S2,  holding  that  the  States* 
title  to  land  under  rivers  was  subject  to  the  regulating  power  of 
congress;  Sweatt  v.  B(»ton,  H.  &  B.  R.  R.  Co.,  3  CllCt.  352.  5  N.  B. 
B.  247.  F.  G.  18,684,  holding  railroad  companies  are  subject  to  tbe 
bankmptcy  act;  Sang  Long  v.  Jackson.  86  Fed.  60S,  the  act  pro- 
hibiting Importation  of  Impnre  tea;  United  States  t.  Bfackensle,  80 
Fed.  Oas.  1164,  In  charge  to  grand  Jnry  holding  congress  had  power 
to  limit  trial  of  crimes  by  members  of  army  or  navy  to  conrts- 
martial;  Mitchell  v.  Steelman,  8  Gal.  372,  holding  congress  could 
require  registration  of  mortgages  of  ships;  S.  O.,  p.  373,  citing 
opinion  of  Johnson  that  the  regulating  power  extended  to  shipbuild- 
ing, the  carrying  trade,  etc.;  Bnllard  v.  N.  P.  R.  R.  Co.,  10  Mont  179. 
26  Pac.  122,  11  L.  R.  A.  250,  collecting  cases  holding  Interstate  com- 
merce law  of  *1887  derived  Its  authority  from  the  regulating  power 
In  the  Oonstltntlon;  Kneedler  t.  Iaiw,  4B  Fa.  St  278,  snstalnlni 
vaUdlty  of  conscription  act  of  oongress  of  1868;  Schollenberger  v. 
Brintoa  (the  L^al  Toider  Oases),  K  Pa.  St  61.  In  concurring 
opinion,  holding  congress  had  power  to  issue  treasury  notes  and 
make  them  legal  tender.  Cases  in  which  the  legislative  powers  of 
congress  have  been  denied  are:  Pollard  v.  Hagan.  3  How.  229,  11 
L.  674,  holding  the  regulating  power  did  not  confer  on  the  United 
States  any  rights  over  the  shores  of  navigable  waters;  Kraitncky, 
ulc,  Br.  Co.  v.  LoulBvlUe  &  N.  R.  B.,  87  Fed.  624,  2  L.  B.  A.  827. 
holding  the  commerce  act  of  18S6  was  not  Intended  to  tntwfere  with 
private  contracts  betwean  fommna  ouxisra  aot  in  conflict  with  the 
Uw. 

Cases  in  which  State  powers  of  legislation  have  been  In  question 
have  principally  related  to  those  which  have  been  held  to  conflict 
n-lth  the  power  of  congress  under  the  principle  syllabused  aliove: 
Lee  Bowman  v.  Chicago  B.  B.  Co.,  126  U.  S.  520^  81  710,  8  S.  Ct 
712,  dissenting  opbilon.  majwlty  holding  that  a  State  law  prohibit- 
ing  Importation  of  llquw  wltiiont  a  certificate  was  void;  The 
Chnsan.  2  Story,  466.  F.  a  2.717.  holding  a  State  conld  not  l^lslato 
•o  as  to  supply  what  was  not  actually  occupied  by  congressional 
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l^lsUtlon;  Lin  fflng.  t.  Washbum,  20  ObI.  606,  argnendo,  and 
holding  State  law  of  18K  against  Importation  of  Ohlneae  labor  nn- 
eonstltntlonal;  O.  B.  L.  Oo.  r.  Patterson,  83  Oal.  840,  holding  law 
granting  connty  supervlBorB  rigbt  to  collect  toll  for  floating  lumber 
down  the  Carson  river  unconstitutional:  Council  Bluffs  t.  K.  C,  etc., 
B.  B.  Co..  46  Iowa.  340,  24  Am.  Bep.  TTD,  holding  statute  of  1S72  Im- 
posing certain  duties  on  railroad  companies  terminating  at  OounnU 
Bluffs  void  as  an  interference  with  regulations  enacted  by  congress; 
Carton  &  Go.  v.  Illinois  Cent  B.  B.  Co.,  58  Iowa,  161,  44  Am.  Bep. 
674.  X8  N.  W.  68,  holding  If  State  law  of  1874  contemplated  the  fixing 
of  rates  on  shipments  to  other  States,  it  was  void;  Wood  r.  Stock- 
well.  SO  He.  82.  holding  State  had  no  power  to  interfere  with  act  of 
congress  requiring  registration  of  conveyances  of  ships;  The  Wharf 
Case,  3  Bland,  374,  376,  holding  State  law  authorizing  wharfage 
dues  on  articles  other  than  productions  of  State  void;  People  v. 
Brooks,  4  Den.  479,  holding  tliat  when  a  subject  of  legislation 
had  been  acted  on  1^  Gongrefls  It  is  placed  b^cmd  Stete  control; 
State  T.  Scott,  98  Tenn.  269,  89S.W.  2;S6L.B.A.482;  soUdtlng 
orders  for  pictures  to  be  enlarged  outside  the  State  is  interstate 
commerce  and  State  law  Imposing  a  tax  on  persona  other  than 
Diiotograpliers  of  the  State,  engaged  in  such  bualnesa,  void.  But 
State  power  of  legislation  has  been  affirmed  In  Crow  t.  State,  14 
Mo.  305,  as  to  Internal  taxation.  By  analogy  the  principle  has  been 
further  applied  to  municipal  ordinances  In  the  following  cases:  Os- 
borne T.  Mobile,  44  Ala.  498,  holding  a  municipal  tax  on  an  express 
company  was  not  a  tax  to  regulate  commerce;  State  %  Thomas,  ISXS 
Ha  90, 14  8.  W.  109,  a  municipal  ordinance  authorizing  the  ordering 
of  a  special  election  to  All  vacancies  In  an  elective  office  before  the 
end  of  the  official  term;  State  v.  Schweickardt,  100  Mo.  600.  19 
S.  W.  51,  to  the  power  given  to  the  city  of  St  Louis  to  regplate 
Ite  parks.  See  also  Passenger  Cases,  7  How.  894,  12  L.  749,  whwe 
the  rule  Is  dted  iq»provingly  In  general  discussion. 

Ctnnmeree.— Power  of  congress  comprehends  navigation  wltbln 
llmlte  of  every  State  so  far  as  It  is  connected  with  commerce  with 
foreign  nations,  or  among  the  States  or  with  the  Indian  tribes, 
p.  197. 

Cited  to  this  point  In  re  Deba,  IfiS  U.  8.  B90,  88  L.  U04. 15  S.  Ct 
908^  as  asserting  the  control  of  congress  over  inland  waters  and 
applying  the  rule  to  right  to  remove  obstmctlonB  to  commerce  on 
raUways;  The  Daniel  BaU,  Brown  Adm.,  109,  F.  a  3,564,  holding 
power  of  congress  controlled  the  commodity  and  means  of  ite  trans- 
portation from  point  of  shipment  to  destination;  The  General  fi*"^ 
Brown  Adm.  330,  P.  a  5,307,  holding  that  admiralty  Jurisdiction 
extended  to  vessels  of  all  classes,  whether  licensed  or  not;  if  en- 
gaged In  business  of  commerce;  The  Hartha  Washington,  8  Wars^ 
349.  F.  a  8448.  holding  the  regulating  power  axtended  to  the  t» 
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■trmnenti  uf  eommmrce,  but  dooTitliiff  If  It  conM  Tqmlate  the  mode 
of  tnnafw  of  ihlps;  United  States  t.  Debe,  64  Fed.  740.  collectliig 
and  rerlewlng  antboritles  bpiaug  that  '*  commerce "  In  the  anti- 
tniat  statute  of  1890  Is  not  synonymona  wltti  **  trade,**  but  has  eame 
signification  as  In  Gonstltntlon. 

State  Inspection  lavs  are  not  passed  1^  vlrtne  of  powor  to  regu- 
late commerce,  though  tb^  may  have  an  Inflnoice  on  commerce; 
th^r  object  Is  to  Improve  quality  of  articles  produced  and  fit  them 
for  subjects  of  commerce,  p.  20!t. 

CMted  and  principle  applied  In  Turner  t.  Maryland.  107  U.  8.  00, 
61.  27  L.  876.  2  S.  Ot  64,  6S,  holding  that  Statute  of  Maryland  re- 
lating to  Inspection  of  tobacco  before  exportation  was  constltn- 
tlonal;  8.  0„  p.  54,  27  L.  876,  2  8.  Ct  B7,  holding  all  such  laws  are 
subject  to  tbe  revision  and  control  of  congress;  Bowman  r,  Chicago 
R.  R.  Co..  120  n.  S.  488.  81  li.  708,  8  S.  Ot  700,  holding  that  a  State 
law  protalblting  Importation  of  liquor  without  a  certlflcate  that 
consignee  was  a  licensed  dealer  was  not  an  Inspection  law,  but  a 
regulation  of  commerce  and  unlawful;  Lelsy  t.  Hardin,  186  XJ.  S. 
lis.  34  L.  184, 10  a  Ot  686,  holding  a  State  Uw  prohlblttng  sale  of 
Imported  liquors  by  the  Importer  except  In  unbroken  packages 
void;  Volght  T.  Wright.  141  D.  S.  66,  86  L.  639.  11  8.  Ot  866,  hold- 
ing State  law  of  Vliginla  requiring  Inspection  of  Imported  fiour  void 
as  discriminating  In  favor  of  home-made  flour;  Patapsco  Guano  Co. 
V.  North  Carolina.  171  U.  8.  866,  18  8.  Ct  866,  sustaining  State  law 
for  the  Inspection  of  fertilizers  Impodng  a  charge  per  ton  to  defray 
costs  of  Inspection;  New  York  v.  Compagnie  Gen.  Transatlantlque, 
20  Blatcbf.  803,  10  Fed.  862,  holding  State  laws  for  Inspection  of 
alien  Immlgrante  not  Inspection  laws  In  sense  <Ht  the  Constitution; 
United  States  r.  Bain,  8  Hi^hea.  604.  F.  a  14.^  classing  lnq>ec- 
tlon  laws  among  the  subjecte  of  legislation  left  to  State  control: 
In  re  Wong  Yung  Quy,  6  Sawy.  447,  2  Fed.  629.  bidding  statute  of 
California  relatli^  to  disinterment  and  removal  of  Chinese  corpses 
not  in  conflict  with  national  Constitution;  Oorfleld  v.  Coryell,  4 
Wash,  a  O.  880.  F.  a  8.230,  holding,  by  analogy,  that  New  Jersey 
oyster  law  of  1820  was  constitutional;  Nellson  v.  Oarsa.  2  Woods. 
290.  F.  C.  10.091.  holding  Inspection  laws  of  Texas  of  1871-1874 
constitutional;  Swift  t.  Sutphln,  89  Fed.  687.  holding  Minnesota 
statnte.  ^ect  of  whl4^  was  to  prohibit  Importation  of  any  fresh 
meat,  violative  of  the  Constitution;  In  re  Barber,  89  Fed.  650,  hold- 
ing Indian  statute,  in  effect  prohibiting  Import  of  dressed  meat,  un 
constitutional;  United  States  v  Boyer,  85  Fed.  480,  holding  that  con- 
gressional law  for  inspection,  before  slaughter,  of  animals  Intended 
for  export  not  vrltUn  constitutional  power  to  regulate  commerce: 
State  T.  Goal  Od.,  41  La.  Ann.  471.  6  So.  223,  holding  that  as 
regards  Inspection  laws,  quantity  was  as  legitimate  subject  as  qual- 
ttj;  Tomer  ▼.  State,  66  Md.  264,  holding  State  couM  ngulato  dl- 
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menaUnui  of  paAagea,  require  ttuAv  deUvoT  at  State  warehooBef 
for  Inspection  and  Impose  charges  to  cover  the  cost  of  Inspection; 
Moore  T.  State.  48  Hiss.  170.  commenting  on  the  quarantine  and 

police  powers  of  State,  the  court  holding  fbe  State  could  legislate 
to  prohibit  lotteries;  Scott  t.  Wilson,  8  N.  H.  827,  arguendo,  that 
State  law  to  prevent  damage  from  floating  timber  loose  down  the 
Connecticut  river  did  not  affect  to  regulate  commerce;  Smith  v. 
State,  100  Tenn.  499,  46  S.  W.  568,  41  L.  R.  A.  434.  sustaining  State 
law  for  separate  railroad  accommodation  for  white  and  colored 
races  as  a  ralld  poUce  regulation;  St  Loula,  etc^  B7.  Oo.  ▼.  ftnlth, 
49  S.  W.  631.  upholding  State  Inqiectlon  was  respectlnc  In^OTtar 
tlon  of  diseased  cattle. 

Distinguished  in  Railroad,  etc,  Oo.  v.  Board  of  Health,  36  La. 
Ann.  668,  showing  that  State  law  Impoidng  fees  for  quarantine  in- 
spection do  not  come  within  the  definition  of  Insiwction  laws  In  the 
principal  case. 

Pilotage.—  States  may  enact  laws  applicable  to  pilotage  within 
their  own  limits,  subject  to  the  power  of  congress  to  Interpose  and 
legislate;  but  congress  cannot  delegate  its  leglslatlre  powers  to  a 
State,  pp.  207.  20a 

The  following  cases  dte  and  ai^ly  the  rule  In  sostiUnlng  Taiious 
State  laws  and  acts  of  congress  on  the  subject:  Wilson  McNamee, 
102  U.  S.  574,  26  L.  236,  as  to  the  pilot  laws  of  New  York;  The  Wave 
V.  Hyer,  2  Paine.  144,  F.  C.  17,300,  as  to  act  of  congress  adopting 
New  Tork  State  law  relating  to  pilots,  holding  congress  had  still 
power  to  legislate  on  the  entire  subject;  The  Glencame,  7  8a wy.  202, 
7  Fed.  O07,  the  Oregon  pilot  laws  valid  until  superseded  by  congress; 
The  Glymene,  0  Fed.  167.  act  of  congress  of  Mardi»  1887,  to  prevent 
conflicts  undOT  the  pilotage  lavra  of  Delaware  and  Pennsylvania; 
The  Chase,  14  Fed.  805,  law  conferring  on  local  boards  power  to  fix 
pilotage  rates,  valid  as  exerdse  of  original  State  power;  Commis- 
sioners of  Pilotage  V.  Steamboat  Cuba.  28  Ala.  108,  law  requiring 
steamboat  owners  to  flle  statement  of  name  and  owners  of  boats; 
Low  V.  Commissioners  of  Pilotage,  Charlt  (Qa.)  314,  act  authorizing 
ct^  of  Savannah  to  elect  commissioners  of  pilotage;  Thompson  t. 
Spralgne,  60  Qa.  421,  pilotage  clauses  in  Georgia  code  valid  except 
as  to  one  clause  repugnant  to  act  of  cimgress.  Olted  also,  arguendo. 
In  Hobart  t.  Drogan,  10  Pet  120,  9  L.  S68.  holding  rule  did  not 
apply  to  legislation  as  to  salvage;  dissenting  opinion.  Gooley  v. 
Wardens  of  Philadelphia.  12  How.  821, 18  L.  1000,  majority  Itoldlns 
State  pilotage  law  constltutlonaL 

BegnlatloB  of  eommeree.—  Power  to  relate  Implies  full  power 
ovOT  the  thing  to  be  regulated,  and  excludes  the  action  of  all  others 
that  would  perform  the  same  operation  on  same  thing,  p.  200. 

Cited  to  this  point  in  Cherokee  Nation  v.  Georgia.  &  Pet  44,  8  U 
40,  and  principle  applied  to  power  of  congress  to  make  ngulatfau 
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and  rules  nspectli^r  United  States  territory;  Fassengnr  CJases,  T 
How.  6Bt^  12  It.  816.  dlBcoBiring  and  reviewing  anttaorltles;  United 
States  T.  New  Bedford  Bridge.  1  Wood.  &  M.  4S0.  F.  a  16.88T* 
collecting  cases  on  question  of  exclnslve  power  of  congr^s,  doubting 
that  silence  of  congress  was  eqnlTalent  to  a  prohibition. 

DIstlngnlahed  In  Scott  t.  Wilson,  3  N.  H.  325,  as  Inapplicable  to 
a  State  law  respecting  the  floating  of  timber  loose  down  the  Oon- 
nectlcnt  rivw. 

Bight  of  intercourse  between  States  derives  Its  source  from  those 
laws  whose  authority  Is  acknowledged  by  dTlUzed  man  throughout 
the  world.  The  Gonstltatlon  gave  to  congress  the  power  to  regulato 
It  p.  211. 

Cited  and  principle  applied  in  United  States  t.  Orulkshank.  82  U.  S. 
551.  23  L.  601,  to  the  right  of  public  meeting  for  a  lawful  purpose; 
Bowman  t.  Chicago  Ry.  Co..  125  U.  S.  519,  520,  31  L.  719,  8  S.  Gt 
Til,  712,  dissenting  opinion,  holding  that  free  interstate  commercial 
intercourse  existed  by  virtue  of  the  Constitution,  but  congress  could 
not  so  regulate  It  as  to  prevent  the  reasonable  enndse  of  the  powen 
reserved  to  the  States. 

Begolation  of  commerce  Includes  vessels  engaged  In  carrying 
passengers  as  well  as  those  carrying  merchandise,  pp.  216,  217. 

Cited  to  this  p<^nt  In  dissenting  opinion.  City  of  New  York  t. 
MUn,  11  Pet  154,  166.  9  L.  669;  Passenger  Cases.  7  How.  401.  479. 
12  L.  751, 784,  as  now  not  an  open  question;  S.  C,  p.  566, 12  L.  821.  as 
Instance  of  use  of  legitimate  authoi-lty  by  congress;  Hall  v.  De  Culr. 
05  V.  a.  491, 24  L.  549,  arguendo.  In  case  of  Louisiana  statute;  United 
States  T.  Burlington,  etc.,  Ferry  Co.,  21  Fed.  836,  holding  a  ferry 
boat  on  navigable  water  plying  between  ports  of  same  State  was 
within  admiralty  Jurisdiction  and  subject  to  navigation  laws  of 
congress;  United  States  v.  The  Ohio,  27  Fed.  Cas.  226,  holding  that  a 
boat  bavlng  no  motive  power  of  Ite  own  Is  not  a  vessel  within 
the  law  for  enrolling  and  licensing  ships  engaged  In  the  coasting 
trade;  Hanson  v.  Eichstaedt  69  Wis.  546,  35  N.  W.  33.  applying 
principle  to  use  of  State  office  of  register  of  deeds  by  all  persons. 

Admiralty^  Enrollment  confers  national  character  on  vessels 
designed  for  the  coasting  trade;  regl8trati<m  Uie  like  as  to  vessels 
designed  for  for^gn  trade,  pp.  214.  215. 

The  effect  of  enrollment  has  been  considered  and  defined  In  the 
following  cases,  which  cite  and  apply  the  above  ruling:  The 
Mohawk.  3  Wall.  571, 18  L.  68,  holding  that  under  the  act  of  March 
2,  18S1,  It  was  equivalent  to  both  enrollment  and  registration  and 
subjected  mrolled  vessels  to  the  penalties  attaching  to  registered 
ones;  Morgan  Parham,  16  Wall.  476,  21  L.  804.  that  it  did  not 
subject  a  Tcmel  to  Stete  taxation  when  registered  and  owned  In 
another  State;  Howell  t.  State,  S  Oil!,  19^  holding  U  did  not  pr«- 
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Tcnt  Om  State  tazliig  ■  ihare  of  a  tmkA  licensed  fur  coasting  trade 
owned  resident  of  ■  State;  Steamboat  Ga  r.  UTlnsBton*  S 
Gov.  7S7, 78ft  in  general  dlscnsalon  of  the  points  decided  In  prlnd- 
pal  case  as  to  the  extent  of  the  license,  holding  that  it  gave  foil 
power  to  navigate  the  waters  of  the  United  Sttites  for  the  purpose 
of  the  coasting  trade;  Bradsbaw  t.  The  Sylph,  8  Fed.  Cas.  117S, 
holding  that  vessels  enjoyed  a  common  character  In  all  American 
ports  regardless  of  owner's  domicile;  Lawrence  t.  Hodges,  02  N.  C. 
1177,  6S  Am.  B^.  440.  that  It  and  the  license  conferred  the  national 
character  vherevear  the  ahlp  might  go  and  howevw  engaged. 
Cited  also  in  the  following  ca«es:  Hall  t.  De  Oolr.  95  U.  &  49S, 
CIS,  24  L.  ISSl,  556,  holding  that  vessels  carrying  passengers  are 
e<4ually  uuder  the  control  of  congress;  and  in  Belden  v.  Chase,  160 
U.  8.  697.  87  Ii.  1226.  14  S.  Ct  271,  holding  that  a  Steam  pleasure 
yacht  wu  an  ocean-going  steamer  not  a  coaster. 

Admiralty.—  License  under  act  of  congress  for  regulating  the 
coasting  trade  gives  a  permission  to  carry  on  that  trade,  pp.  212,  218, 

Cited  and  rule  applied  in  the  following  cases,  In  which  the  effect 
of  the  license  In  exempting  tiie  vessel  firom  attempted  control  and 
taxation  by  States  and  mnnldpalltles  has  been  afflnned:  Slnnot  t. 
Davenport,  22  How.  2Sft  241,  16  L.  246,  247.  as  to  State  law  re- 
quiring registration  of  vessels  holding  coasting  licenses;  State  Ton- 
nage Oases,  12  Wall.  215,  20  L.  374,  as  to  law  to  impose  tonnage 
duty  on  steam  and  sailing  boats;  Hall  v.  De  Onir.  96  U.  B.  496,  24 
L.  5S0,  as  to  a  passenger  vessel  licensed  for  coasting  trade;  Moran 
V.  New  Orleans,  112  U.  S.  72,  28  L.  654,  5  8.  Ct  30,  as  to  municipal 
ordinance  Imposing  license  tax  on  tow  boats  mnnlng  between  Onlf 
of  Mexico  and  New  Orleans;  Usrroan  v.  Chicago,  147  V.  S.  405.  87 
Ifc  220,  13  S»  Ct  800,  aa  to  mnnldpal  ordinance  imposing  Ilcenae 
tax  on  vessels  licensed  under  revised  statutes,  section  4311;  Phila- 
delphia, etc.  Tow  Boat  Go.  t.  Philadelphia,  W.  &  B.  II.  R.  Co.,  19 
Fed.  Cas.  475,  as  to  Maryland  Sunday  law  unless  engaged  in 
towing  between  ports  of  the  State;  ChUvers  v.  People,  11  Mich. 
63,  dissenting  opinion,  arguing  that  licensed  vessel  could  not  be 
subjected  to  municipal  tax  as  a  ferry  boat  from  Detroit  to  Canada. 
But  In  the  following  cases  the  Ueense  was  h^  not  to  confer  ex- 
emption: Transportation  Ga  v.  Parkersbnrg,  107  U.  8.  705,  27  U 
689,  2  8.  Ct.  748,  as  to  State  law  Imposing  a  wharfage  tax:  San 
Francisco  v.  Cal.  8.  N.  Co.,  10  Cal.  607,  holding  that  vessels  plying 
on  rivers  were  engaged  In  coasting  trade  and  were  subject  to 
statutory  harbor  dues  under  State  law. 

The  same  ruling  has  also  been  cited  and  applied  In  the  following 
cases:  The  James  Morrison,  Newb.  261.  262,  264.  256,  F.  a  15.460^ 
and  The  William  Pope,  Newb.  269,  260,  F.  a  16.703,  holding  that 
a  feny  boat  wholly  la  a  State  was  not  wgaged  In  the  coasting 
trade  and  did  not  nanlre  a  Federal  Ilcenae;  United  Stataa  t.  Kaw 
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Bedford  Bridge,  1  Wood.  &  Bf.  406,  F.  O.  16,867.  holding  tliat  a 
bridge  constmcted  under  State  law  was  not  a  crime  against  the 
Fedraal  licensing  acts  without  a  constltntlfmal  prorWon  or  law  of 
congress;  City  of  New  York  t.  Independent  Steamboat  Ca.  22  Fed- 
802,  holding  the  qneetlon  of  extent  of  license  wax  not  Involved  In 
alleged  infringement  of  exclnslve  ferry  rights  under  a  State  fran- 
chise; Ravesles  t.  United  States,  87  Fed.  447,  holding  a  vessel  en- 
gaged  In  the  carrying  trade  on  a  navigable  river  was  engaged  In 
the  coast-wlse  trade  and  subject  to  act  of  Jnne  19.  1886;  Steam- 
boat  Oo.  V.  Livingston,  3  Cow.  TJSO,  dissenting  opinion,  holding  that 
prtndpal  case  had  decided  that  the  commerce  subject  to  control  of 
congress  was  the  coasting  trade  which  included  the  transportation 
of  passengers. 

Taxatton.  may  be  levied  both  by  congress  and  States  upon  the 
same  subject  so  long  as  the  object  of  the  tax  is  within  the  power 
of  the  taxing  authority,  p.  199. 

This  principle  has  been  applied  In  the  following  dtlng  cases  as 
to  the  congressional  power  of  taxation:  Day  v.  Bnfflngton,  8  Ollff. 
886,  F.  O.  S,67S,  holding  the  salary  of  a  Judge  paid  by  the  State 
could  not  be  taxed  as  income  under  the  national  internal  revenue 
law;  State  v.  Oarton,  82  Ind.  7,  0,  2  Am.  Bep.  81ft  321,  holding 
offldal  bonds  ^ven  to  a  State  by  Its  officers  could  not  be  taxed  by 
congress;  Kunzler  v.  Kobaus,  6  Hill,  824,  holding  congress  could 
authorise  voluntary  bankruptcy  In  the  laws  of  1841.  State  taxa^ 
tloD  has  been  dealt  with  In  the  following,  in  which  the  power  to 
tax  has  been  denied:  Ward  v.  Maryland,  12  Wall.  428,  20  L.  ^i2, 
as  to  a  discrlmlnatlog  tax  on  nonresident  traders;  Gloucester  Ferry 
Co.  V.  Pennsylvania,  114  U.  8.  211.  29  L.  104,  6  8.  Ot  832,  on  trans- 
portation of  passengers  and  fr^bt  by  steam  ferry  between  New 
Jersey  and  Philadelphia;  Grow  v.  State,  14  Mo.  806,  884,  on  mm- 
chants.  And  In  the  fallowing  cases,  in  whldi  the  State  power  of 
taxing  has  been  affirmed:  Louisville  Bridge  Oo.  v.  City  of  Lonla- 
vlile.  81  Ky.  196,  as  to  so  much  of  a  bridge  over  the  Ohio  river 
as  lay  within  the  State  boundary  line;  Stetson  v.  City  of  Bangor, 
56  Me.  286,  as  to  shares  In  national  banks;  Bagnet  v.  Wade,  4 
Ohio,  HO,  on  merchants;  Perry  v.  Torrence,  8  Ohio,  624,  82  Am. 
Dec.  727.  and  Tran^rtatlon  Oo.  t.  City  ot  Wheeling,  9  W.  Va. 
181. 27  Am.  Bep.  006;  as  to  State  and  municipal  taxes  on  steamiioata 
•s  property. 

Taxation  — Duties.— Power  to  levy  duties  on  Imports  and  ex- 
ports Is  a  branch  of  the  taxing  power  not  of  the  oHnmeree  power, 
and  States  cannot  levy  tonnage  duties  without  consent  of  congress, 
pp.  201.  202. 

Cited  and  principle  applied  in  the  following  cases,  which  relate 
to  taxes  which  a  State  or  municipality  may  lawfully  impose:  Pas> 
•enger  Oase^  7  How.  001.BQ8,S48;664,UIi.7M,814,816k  boMlng 
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that  a  [wsseDger  tax  on  the  master  of  a  ship  Is  not  an  Import  duty 
nnlesa  the  passengers  are  Imports;  State  Tonnage  Oases,  12  WalL 
214,  20  L.  378.  holding  ships  may  be  taxed  as  proiierty;  Transports^ 
tlon  Co.  T.  Wheeling,  90  U.  S.  282.  28S,  25  415,  416.  holding 
steamboats  plying  on  a  navigable  river  are  liable  to  taxatltm  by 
the  dty  which  is  their  homeport;  'Vnggins  Ferzy  t.  Bast  St  Lonla, 
107  n.  8.  374.  27  li.  428.  2  8.  Ct  264.  sustaining  a  license  tax  on 
fonry  boats;  The  North  Cape,  6  Blss.  SIO.  F.  O.  10,316.  sustaining 
a  municipal  tax  on  a  vessel  owned  In  a  city  not  being  a  tonnnKc 
tax.  It  Is  dted  also  In  the  following,  where  the  taxation  was  held 
unUwful:  Peete  v.  Morgan,  10  WaU.  583.  22  L.  202.  as  to  a  State 
tax  by  way  of  tonnage  to  provide  the  cost  of  carrying  out  a  valid 
State  quarantine  law;  Oloncester  Ferry  Co.  v.  Fransylvanla;  114 
U.  S.  211,  29  H  104,  6  S.  Ot  832,  as  to  a  tax  imposed  on  transporta- 
tion on  ferry  betweto  States;  United  States  v.  New  Bedford  Bridge. 
1  Wood.  St  M.  502,  F.  O.  15,867.  holding  the  rule  was  now  settled 
as  to  imposition  of  tonnage  duties  by  State;  Lott  v.  Morgan,  41  Ala. 
2B0,  as  to  a  tonnage  tax  on  vessels  plying  In  the  navigable  waters 
of  the  State  (Law  of  1866);  Slpe  v.  Murphy.  49  Ohio  St  546,  31  N. 
B.  887,  17  L.  B.  A.  187,  license  tax  on  auction  sale  of  goods  Im- 
ported for  such  sale;  Johnson  v.  Drummond,  20  Oratt  422,  as  to 
duty  on  oysters  under  law  of  1866,  because  It  vras  In  tact  a  tonnago 
duty.  It  la  also  cited  genially  In  People  v.  Walling,  53  Mich.  269, 
18  N.  W.  810.  holding  the  terma  ■'Imports'*  and  "exports"  apply 
only  coming  from  or  going  to  foreign  countries. 

Distinguished  in  Commonwealth  v.  Philadelphia,  etc.,  B.  B.  Co., 
82  Pa.  St.  208,  1  Am.  Bep.  409,  holding  that  act  of  1864,  linposlog 
a  tonnage  tax  on  freight  carried  by  the  railroad,  was  In  no  way 
a  levy  ot  duties  on  imports,  but  a  tax  for  revenue. 

Immigration  tax.—  The  first  danse  of  section  0  ot  Oonstitntion 
enables  congress  to  impose  poll  tax  on  all  Immigrants;  congress 
may  prohibit  where  States  permit  but  cannot  permit  where  States 
prohibit  (opinion  of  Johnson),  p.  230. 

Denied  In  Passenger  Cases,  7  How.  640,  12  L.  810,  in  opinion  ot 
Woodbury,  imlnting  out  that  the  section  was  one  of  limitation  ot 
power  rather  than  of  grant  and  seemed  to  refer  only  to  slaves. 

Itioensl)^  acts  are,  In  fact  unlTersaUj  reatniBingactB  (eoncuxring 
q^lnlon  oC  JohiuMi)k  p,  28& 

Olted  to  this  point  la  Mnim  v.  The  fmiflm,  00  UL  90^  dlaaentinc 
opinion,  ai^endo,  tiiat  act  of  18TI*  to  ngiilato  pnUle  wartfMmsea, 
was  In  violation  of  the  bill  of  rights. 

OonstltntlonAl  law.—  In  construing  the  Constitution,  words  must 
be  taken  In  thedr  natural  sense,  and  the  objects  for  whldi  u  power 
Is  conferred  tsken  Into  consideration,  pp.  188,  180. 

Further  canons  of  construction  w«re  laid  down  In  the  following 
cases:  Citing  the  above  rale,  vis..  In  Bhode  Island  v.  MatwachnitettSt 
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12  Pet.  72S,  9  L.  1200,  where  It  was  held  that  the  Interpretation  4^  a 
•npreme  law  was  confined  to  its  obvious  or  necessarily  Implied  sense; 
Oreencastle  Township  t.  Black,  6  Ind.  670,  where  the  court  held  the 
discretion  of  courts  In  constrains  a  State  Gonstltntlon  was  more 
limited  than  in  coiutntlng  statnt«;  Beebe  t.  State,  6  Ind.  S2S,  hold- 
ing that  all  that  codrta  conld  do  with  statntes.  noxloiis,  but  ctm- 
stltatlonal.  was  to  chasten  tiielr  harshness  of  construction;  SmlOi  t. 
Halfacre,  6  How.  (Ulss.)  600,  that  a  Gonstltntlon  ought  not  to  be  so 
construed  as  to  cripple  the  government  and  applying  the  principle 
to  the  election  of  State  officials;  Bloomer  r.  Todd,  3  Wash.  Ter.  617. 
19  Fac.  140,  1  L.  B.  A.  115,  In  denying  women  snffrage  In  the  terrt« 
torjr,  it  was  held  that  any  pow«r  not  given  to  oongresa  in  the  Gonstl- 
tntlon, specifically  or  by  necessary  lmplicatio&,  did  not  exist  at  all. 

The  following  cases  afllrm  and  apply  the  mie  with  reference  to 
State  OonsUtutlons,  vis.:  People  v.  Lynch,  M  Oal.  28,  21  Am.  Rep. 
687,  as  to  the  separation  of  legislative  and  judicial  powers  in 
California  Gonstltntion;  Thomason  v.  Buggies,  69  Cal.  474,  11  Pac. 
25,  and  Oakland  Paving  Co.  v.  Hilton,  69  Oal.  492,  11  Pac.  9,  as  to 
the  provision  requiring  entry  on  the  Journals  of  a  proposed  con- 
stitutional amendment;  Alexander  v.  People,  7  Golo.  165,  2  Pac.  S09, 
when  tt  was  bdd  that  when  the  Gonstltntlon  fixed  the  lowest  limit, 
the  legislature  might  act  wlttiont  restriction  in  ascendlxv  scale;  Peo- 
ple ▼.  Hatch,  88  m.  187,  holding  that  the  governor  must  be  allowed 
the  whole  time  given  by  the  Constitution  for  signing  bills;  Hills  v. 
Chicago,  60  IlL  90,  as  to  persons  to  make  sales  for  dellnqnent  taxes 
nnder  Illinois  Constitution;  Lafayette,  M.  &  B.  B.  B.  Co.  v.  Oelger,  84 
Ind.  203,  as  to  power  of  municipal  corporations  to  subscribe  for 
railroad  stock;  Cory  v.  Garter,  48  Ind.  838,  17  Am.  Bep.  746,  collect- 
ing anthoilties  on  the  construction  of  Constitutions  and  sustaining 
a  provbdon  for  the  separate  education  of  ct^red  <dilldren;  Bobert- 
son  ▼.  State,  lOD  Ind.  120,  10  N.  B.  606,  per  Blllott,  J.,  holding  that 
under  the  State  Gonstltntion  jurisdiction  of  a  contest  for  lieutenant- 
governor  vested  wholly  in  the  general  assembly;  Opinions  of 
Justices.  62  Me.  606,  In  dissenting  opinion,  arguendo,  that  the  State 
Constitution  contained  no  Inhibition  against  females  holding  office; 
Murphy  and  Glover  Test  Oath  Cases,  41  Mo.  878,  to  the  oath  of 
loyalty  prescribed  by  the  OonstttntbHi  af  Missouri,  holding  It  con- 
trary to  the  national  Constitution;  State  Gouniy  Court,  SO  Mo.  329, 
dissenting  opinion,  interpreting  the  provision  for  the  establishment  of 
inferior  courts  of  law;  Hale  v.  Everett,  53  N.  H.  126, 16  Am.  Bep.  18!^ 
Interpreting  the  Constitution  on  the  question  of  support  of  religious 
socieUes;  Attorney-General  v.  Taggart,  66  N.  U.  365,  366,  29  AtL 
1029,  K  L.  R.  A.  614.  615.  and  u..  respecting  question  of  vacancy  in 
office  of  governor;  People  v.  New  York  Cent  B.  B.  Co.,  24  N.  Y.  487,  la 
discussing  the  bearing  of  the  Constitution  on  the  law  dealing  with 
0ie  State  canal  rerenues:  Metropolitan  Bank  v.  Van  Dyck,  27  N.  T. 
412,  418,  in  g«ieral  discussion  as  to  the  powers  of  congress  under 
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the  Ooiwtltiitlon;  Wenzler  t.  People,  58  N.  7.  S20,  constrnlng  the 
<^a8e  In  State  Constltutloii  on  election  of  jasticee  of  the  peace; 
People  T.  Carr,  100  N.  Y.  242,  63  Am.  Rep.  165,  3  N.  B.  84,  and 
People  T.  Wemple,  115  N.  T.  S08.  22  N.  B.  273.  as  to  the,  Umlt  of  age 
for  h(rtdliig  Judicial  office;  Home  Ins.  Go.  t.  Taxing  District,  4  Lea, 
664,  dissenting  opinion,  arguendo,  that  Implied  repeals  were  for- 
bidden In  Tennessee;  Farlnholt  t.  Lucfebord,  90  Va.  9S7,  44  Am.  St. 
Bep.  954,  21  S.  B.  817,  as  to  the  homestead  exemption,  and  holding 
that  a  mall  carrier  was  a  laboring  man;  Cincinnati  &  O.  B.  B.  Go. 
T.  Miller,  19  W.  Va.  419,  arguing  In  interpreting  the  inhibition 
i^alnst  exemptii^  proper^  from  taxation;  State  t.  CottrlU.  31  W. 
Va.  191.  6  S.  B.  448,  as  to  the  trial  of  crimes  and  misdemeanors  1^ 
jury,  reviewing  authorities;  State  McOough,  24  So.  897,  refusing, 
to  follow  an7  refined  rules  of  interpretation  whwe  the  language  was 
plain;  Coombs  t.  State,  44  S.  W.  855,  construing  proritfon  as  to 
establishment  of  courts  by  the  legislature. 

The  mle  has  been  cited  and  applied  In  constrnlng  and  considering 
the  validity  of  acts  of  congress  and  State  enactments,  as  follows: 
Kldd  V.  Pearson,  128  U.  S.  20,  32  L.  360,  9  S.  Ot  10,  the  Kansas 
prohibition  law;  United  States  t.  B.  C.  Knight  &  Co.,  168  U.  S.  lA, 
39  L.  882,  IS  8.  Ot  268,  dlssentli^  oi^nlon,  arguing  that  the  anti- 
monopo^  act  of  1890  extended  to  manufacturers  of  a  necessary  of 
life;  FoUock  t.  rarmers^  L.  &  T.  Go.,  168  U.  S.  618,  80  L.  1119,  IS 
S.  Ct  918,  as  to  the  meaning  of  "direct  taxes,"  and  holding  the 
Income  tax  act  of  1894  void;  Bx  rel.  Hobbs,  1  Woods,  642,  F.  O. 
6,550,  the  provisions  of  the  Georgia  code  as  to  Intermixed  marriages; 
Id  re  Irwlne,  13  Fed.  Cas.  180,  as  to  the  bankruptcy  law  of  1841; 
Clayton  v.  Berry,  27  Ark.  132,  the  act  appropriating  money  to  pay 
militia  claims;  People  v.  Wellw,  11  OaL  86,  the  law  concerning  the. 
election  of  district  Judges;  Frlesileben  t.  Shallcross,  9  Houst  107, 
19Aa696,8L.  B.A.856,andn..  Bnstalnlng  act  making  the  right  to 
vote  dependent  on  payment  of  taxes;  Wellborn  v.  Estes,  70  Ga.  397, 
the  code  provisions  as  to  election  of  Judges;  Indiana  Central  B.  B.  Co. 
V  Bradley,  7  Ind.  4Q,  the  statute  on  the  Jurisdiction  of  common-law 
courte  when  title  to  land  was  directly  called  In  question;  Waldo  v. 
Wallace,  12  Ind.  687,  note,  on  question  whether  a  statute  conferring 
Judicial  powers  on  mayor  of  a  city  was  constitutional;  State  t. 
Tonng,  47  Ind.  167,  dissenting  opinion,  discussing  constitntionallty 
of  liquor  law  of  1878,  as  affected  by  Its  title;  Sibley  t.  Smltti,  2  Mich. 
492,  as  to  the  statute  relating  to  sale  of  lands  for  taxes;  George  v. 
Concord,  45  V.  H.  489,  and  Metropolitan  Bank  t.  Van  Dyck,  27  N. 
T.  449,  holding  that  act  of  congress  of  1862,  making  United  States 
notes  legal  tender,  was  constitutional;  ShoUenberger  t.  Brinton  (the 
Legal  Tender  Cases),  52  Fa.  St  89,  on  same  act  of  1862,  arguendo,  that 
it  did  not  apply  to  contracte  to  pi^  coin;  Kunzler  t.  Kohans.  S  Hill, 
824,  and  Backett  r.  Andross,  S  HIU,  864,  In  conddering  the  voluntary 
provisions  of  the  bankruptcy  act  of  1841;  Newell  v.  People,  7  N.  T. 
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96, 109,  118,  119,  construing  the  Erie  canal  act  of  18S1,  and  holding 
■ame  onooiutltntlonal;  EIneedler  t.  Ijane,  46  Pa.  St  812,  arfiiendo. 
In  CftTor  of  coiucriptlon  act  of  congress  of  1868;  Stockton  ▼.  Hont- 
gomery,  Dall.  (Tex.)  475,  aa  to  act  of  1841,  conatltatlng  territory  of 
Ward;  Bx  parte  Bodrignes.  89  Tex.  770.  deciding  section  12  «r  tba 
election  law  cf  1878  was  unconstitutional;  Henderson  t.  Beaton,  B2 
Tex.  42.  dissenting  opinion,  signing  against  the  constitntionallty  of 
act  of  1879,  creating  a  commission  of  arbitration  and  award;  State  t. 
Dnket,  90  Wis.  280.  48  Am.  St  It«p.  933, 63  N.  W.  86,  SI  L.  R.  A.  S21, 
statute  making  a  sentence  of  imprisonment  for  life  an  absolute  di»- 
solution  of  marriage  constitutionaL  Tbe  same  rule  has  also  l>een 
applied  and  the  principal  case  cited  In  Bussle  r.  Braxzell,  128  Mo. 
100, 49  Am.  St  Bep.  651,  80  S.  W.  680^  In  constmlng  tbe  proTlslon  in 
tbe  constitntion  of  r^iiAouB  sodely  as  to  tbe  metbod  of  clianging 
the  constitution. 

BtatatoT7  oonstmetion.—  A  limitation  of  a  power  a^ea  tbe  ex- 
istmce     tbat  power,  and  an  exception  from  a  power  marks  Its 

extent,  pp.  191,  200. 

Cited  and  rule  applied  In  dissenting  opinion,  Dred  Scott  t.  Sand- 
ford,  19  How.  594,  15  L.  779,  In  tbe  Interpretation  of  State  law  of 
Missouri,  conferring  citizenship  on  negroes;  Ttnkham  t.  Tapscott  17 
N.  T.  162,  applying  rule  to  construction  of  act  to  reot^nlze  the 
warden's  office  of  port  of  New  York;  Morton  t.  Gtordon.  Dall. 
(Tex.)  898,  holdli^  congress  cannot  limit  the  right  of  appeal;  State 
T.  Cunningham,  83  Wis.  155,  35  Am.  St  Rep.  59,  53  N.  W.  53.  17 
L.  R.  A.  171,  applying  rule  in  deciding  ralidlty  of  apportionment  act 
of  1892. 

State  leglslatlTe  powers  extend  to  everythtng  wtthln  tbe  State 
not  surrendered  to  the  national  goremment  all  which  can  be  more 
advantageously  exercised  by  tbe  State  itself,  p.  202. 

A  Ter7  great  number  of  citing  cases  affirm  this  doctrine  and  apply 
It.  teklng  flrat  ttiose  In  which  State  right  of  legislation  has  been 
sustained  and  arranging  them  aa  to  the  subject-matter,  tbe  following 
relate  to  exercise  of  the  police  power:  New  York  v.  Mlln.  11  Pet 
133.  139,  141,  145,  146,  147,  0  L.  660.  662,  663,  665.  666.  affirming 
Milne  T.  New  York,  2  Paine,  431.  F.  G.  9,618,  as  to  New  York 
statute  requiring  master  of  a  vessel  arriving  from  foreign  port  to 
report  as  to  passengers;  Holmes  v.  Jenntson,  14  Pet  616;  617,  10  L. 
619;  020.  extradition  of  criminals  of  foreign  Stetes;  S.  a,  p.  619,  10 
li.  621.  holding  that  no  power  over  the  internal  police  of  a  State  bad 
been  surrendered  to  the  Federal  government;  License  Cases.  5  How. 
628,  12  L.  812,  holding  It  was  conceded  that  States  could  excludo 
articles  detrimental  to  public  morals,  safety  or  prosperity;  Slaughter 
House  Cases,  16  WalL  63,  21  L.  404,  regulation  of  place  and  manner 
of  conducting  slaughter-houses;  Peete  v.  Morgan,  19  Wall.  682,  22" 
L.  202,  holding  that  quarantine  powers  bad  not  been  surrendered  to 
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the  national  goTernment;  United  States  t.  Omlkshanfc,  02  U.  S.  551, 
23  L.  501,  regulation  of  pnbUc  meetings;  PattOTSon  t.  Kentnefey,  97 
XT.  S.  603,  24  It.  1116,  collecting  authorities  as  to  continued  existence 
of  police  power  In  States,  and  holding  that  they  could  prerent  the 
use  of  a  patented  article;  Leisy  Hardin,  IKt  U.  8.  181,  182,  183. 
34  L.  140,  10  S.  Ot  6^,  dissenting  opinion,  holding  that  the  prin- 
cipal case  had  not  considered  the  grant  of  power  to  congress  as 
per  se  Impairing  the  police  power  of  a  State;  Plumley  t.  Massa- 
chusetts. 155  U.  S.  479,  39  I*.  229,  15  S.  Ot  161,  a  law  forbidding 
sale  of  imitation  articles  of  food;  Geer  t.  Connecticut,  161  U.  8.  634, 
40  L.  799,  16  8.  Gt  606,  law  prohibiting  export  of  game  birds; 
Hennlngton  t.  Georgia.  163  U.  8.  308,  300^  41  L.  170.  171,  16  8.  Ot 
1069,  1090,  Georgia  Sunday  law  forbidding  mnidng  of  freight  trains 
on  Sunday;  Beeves  t.  Oornlng,  61  Fed.  784.  Indiana  law  requiring 
vendor  of  patent  to  file  copy  of  patent  to  exhibit  source  of  tiUe: 
Caldwell  t.  State.  1  Stew.  &  P.  376,  377,  Alabama  law  extending 
State  cItU  and  criminal  Jurisdiction  over  the  Oreetc  nation  within 
its  limits;  Magner  t.  People,  07  IlL  334,  law  prohibiting  killing  of 
game  during  certain  seasons;  Jamleson  t.  Indiana,  etc..  Gas  Co.,  128 
Ind.  678.  28  N.  R  88. 12  Ij.  B.  A.  650*  law  regulating  use  of  natural 
gas;  State  Fagan.  22  La.  Ann.  BB6,  statute  giving  a  company  sole 
right  to  keep  a  slaughter-house  and  requiring  all  slaughtering  to  be 
done  there;  Morgan's  L.  L.  T.  B.  &  S.  Co.  v.  Board  of  Health,  36 
La.  Ann.  669,  law  as  to  quarantine,  and  Imposing  fees;  State  v. 
Coal  Co.,  41  La.  Ann.  471,  6  So.  223,  Inspection  law  requiring  weigh- 
ing of  coal  where  the  measures  of  weight  varied  In  different  States; 
The  Wharf  Case,  3  Bland.  372.  law  enacting  a  system  of  police  for 
a  public  port;  Craig  v.  Kline,  66  Pa.  St  408,  8  Am.  Bep.  642,  law 
regulating  the  floating  of  logs  on  Ihe  Susquehanna  river;  Nixon  v 
Reld.  8  S.  Dak.  514.  515,  67  N.  W.  50,  60.  32  L.  B.  A.  310.  ferry 
licenses;  Smith  v.  State.  100  Tenn.  505,  46  S.  W.  660.  41  L.  R.  A. 
434.  435,  law  providing  for  separate  accommodation  of  the  white 
and  colored  races  In  railroad  traveling;  Baker  v.  Wise,  16  Gratt 
106,  100,  205,  law  providing  additional  protection  of  the  slave  prop- 
erty of  citizens;  Norfolk  &  W.  R.  B.  Go.  v.  Commonwealth,  OS  Va. 
766,  757.  67  Am.  St  Bep.  831.  832.  24  8.  B.  888,  84  L.  B.  A.  107,  109^ 
law  prohibiting  certain  nllway  traffle  on  Bnndaiy 

Oases  In  which  legislation  on  the  subject  of  the  liquor  traffic  has 
also  been  sustained,  as  part  of  the  police  power,  are  the  following; 
Mugler  V.  Kansas,  123  TT.  S.  669.  31  L.  210,  8  8.  Gt  206;  Bowman  v. 
Chicago  R.  B.  Co..  126  U.  S.  510,  31  L.  716,  8  S.  Gt  7OT.  and  In  re 
Bahrer,  140  U.  S.  566,  35  L.  574,  11  S.  Ct.  867,  as  to  the  Kansas 
prohibition  law;  also  In  Bowman  v.  Chicago  R.  R.  Co.,  supra,  p.  612, 
81  L.  716.  8  S.  Ct  708,  dlsaenting  opinion,  arguendo,  that  a  Slate 
might  legislate  against  the  introduction  of  intoxicating  liquor;  S.  C. 
p.  610.  81  L.  710,  8  S.  Ct  211,  distinguishing  the  rule  laid  down  in 
Brown  T.  Maryland.  12  Wheat  410^  6  Ll  678,  fiom  that  of  the  prln- 
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dps]  case;  Dorman  t.  State.  84  Ala.  247,  248,  State  prohlbltloD  law 
of  1665-1856;  Hlnaon  t.  Lott,  40  Ala.  182,  holding  the  State  conid 
impose  tax  on  foreign  Imported  Ilgnw  after  bnlh  was  broken,  and 
on  liquor  Imported  from  another  State;  State  Falker,  4S  Kan.  2^ 
22  Pac.  1022,  7  L.  K.  A.  186,  and  n.,  law  agahist  Importation  and  sale 
of  llqnors,  whether  In  original  packages  or  not;  S.  C,  p.  247,  22  Pac.^ 
1024,  collecting  authorities  and  holding  the  ruling  in  Bowman 
Chicago  R.  E.  Co.,  126  U.  S.  482,  31  L.  706,  8  S.  Ot  607,  SUpra,  did 
not  extend  to  liquor  imported  from  another  State;  Trageeer  v.  Gray, 
73  Md.  254,  25  Am.  St  Eep.  600,  20  Aa  006.  »  I*  E.  A-  784,  Uquor 
law  of  city  of  Baltimore^  confining  licenses  to  citizens  of  United 
States;  Gommonwealth  t.  Kimball.  24  Pick.  S63,  85  Am.  Dec.  829, 
law  prohibiting  sale  of  intoxicating  l«qnor  without  a  license;  Pei^le 
T.  WalUng,  53  Mich.  260,  18  N.  W.  810.  law  Imposing  tax  on  the 
wholesale  Importation  of  liquor  from  another  State. 

The  following  cases  relate  to  the  subjects  of  navigation,  ferries 
and  bridges:  Passenger  Gases,  7  How.  548,.  556,  12  I*.  813,  817, 
applying  rule  as  to  State  powers  to  regulate  matters  In  harbors  and 
ports;  Conway  v.  Taylor,  1  Black,  633,  17  L.  202,  holding  the 
authority  to  establish  and  regulate  ferries  belonged  to  the  State;, 
OUman  v.  Philadelphia,  8  Waa  725,  728,  720,  18  L.  09,  100,  holding 
State  had  power  to  provide  for  the  erection  of  a  bridge  over  the 
^hnylkill  river;  The  Passaic  Bridges,  3  Wall.  793,  showing  that  the 
decision  In  Willson  v.  Blackbird  Creek,  2  Pet.  245,  did  not  conflict 
with  principal  case;  Wiggins  Ferry  Co.  v.  East  St  Louis,  107  U.  8. 
377,  27  L.  424,  2  3.  Gt  266,  holding  that  ferry  boats  enrolled  and 
licensed  under  laws  of  United  States  were  liable  to  State  license 
fee;  Transportation  Co.  t.  Parfcersbnrg,  107  U.  S.  706,  27  L.  590,  2 
S.  Ot  74^  arguendo,  aa  to  validity  of  State  laws  Imposing  a  wharf- 
age tax;  Woodman  v.  Kllboum  Mfg.  Co..  1  Abb.  (U.  S.)  164,  1  BIss. 
S52,  F.  C.  17,978,  collecting  cases  and  holding  that  a  partial  ob- 
struction of  navigable  stream,  tmless  in  conflict  with  Oonstitntloo 
or  Federal  enactment  was  within  power  of  State  legislature;  Silll- 
man  v.  Hudson  a  Bridge,  4  Blatchf.  403,  412,  F.  C.  12,852.  holding 
New  York  statute  authorizing  construction  of  bridge  valid,  unless 
T^ognant  to  Oonstitatlon  or  Federal  law;  Bllzabethport,  ete..  Ferry 
Oa  United  States,  5  Blatchf.  100,  F.  0.  4,862,  holding  the  grant 
of  a  ferry  franchise  belongs  exclusively  to  the  State;  SUUman  v. 
Troy,  etc.  Bridge  Co.,  11  Btotehf.  286,  287,  F.  C.  12,853,  reviewing 
cases  and  holding  the  State  could  authorize  a  bridge  across  a 
navigable  river  not  interfering  with  Interstate  commerce;  The 
James  Morrison,  Newb.  250,  F.  C.  15,466,  and  The  William  Pope, 
Newb.  268.  250,  F.  O.  16,703.  holding  a  ferry  wholly  In  a  State  was 
engaged  In  internal  commerce  and  not  under  the  control  of  congress; 
New  Bedford  Bridge,  1  Wood.  &  M.  424,  F.  a  15,867,  holding  only 
States  had  power  to  legislate  concerning  roads  and  bridges  used  for 
Intmud  commerce;  Olty  of  Norwalk.  55  Fed.  107,  as  an  Instance  of 
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creation  of  new  legal  right  by  State  anlliority  In  maritime  aCteln, 
coIlectlDg  authorities;  Atkinson  Philadelphia  &  T.  R.  B.  Co.,  2 
Fed.  Gas.  109,  as  to  act  for  coDStmctloii  of  railway  briges  over  a 
stream;  Baston  t.  New  York  &  L.  B.  B.  EL  Co.,  8  Fed.  Oas.  278.  hold- 
ing constmctioa  of  a  bridge  with  draws  over  a  navigable  stream 
within  power  of  State  legislature,  when  not  In  conflict  with  law  of 
congress;  United  States  v.  Jackson,  26  Fed.  Cas.  561,  collecting 
authorities  and  holding  that  act  of  congress  of  1838,  reoniring- 
llcenslng  and  Inspection  of  steamboats,  applied  to  all  steamboats, 
whether  engaged  solely  In  State  traffic  or  not;  Kell(^  ▼.  Union  Co., 
12  Conn.  24,  26,  and  Thames  Bank  t.  LoTell,  18  Conn.  510,  46  Am. 
Dec.  833,  holding  a  State  could  tax  vessels  passing  thereon  for  the- 
cost  of  Improving  a  navigable  river;  City  of  Savannah  v.  State,  4 
Ga.  40,  holding  State  can  authorize  construction  of  wharves  on 
navigable  rivers  within  its  territorial  Umite;  Chicago  v.  McGinn,  51 
111.  273,  2  Am.  Bep.  000,  sustaining  a  dty  ordinance  regnlatlng  Qie 
time  and  manner  of  vessels  passing  ttirongh  bridges  over  the  Chicago- 
river;  Wiggins  Ferry  t.  East  St  Louis,  102  lU.  S72,  674.  holding 
that  municipal  authorities  could  Impose  a  license  on  the  buslnesa 
of  conducting  a  ferry;  Keokuk  v.  Keokuk  Northern  &  P.  Co.,  46 
Iowa,  208,  holding  a  city  could  charge  a  reasonable  compensation 
for  use  of  wharves;  Newport  v.  Taylor,  16  B.  Mon.  795,  798,  holding 
power  of  congress  did  not  Interfere  with  right  of  Stete  to  regulate 
ferries  over  the  Ohio  river;  State  v.  Fnllerton,  7  Boh.  ^ja.)  217, 
holding  the  State  conld  impose  tax  on  persons  coming  by  boat  to- 
Xew  Orleans,  when  neither  the  captain,  officers  nor  crew  of  the  shii^ 
were  charged;  Master,  etc.,  of  New  Orleans  v.  The  Martha  J.  Ward. 
14  La.  Ann.  280,  291,  holding  that  State  act  providing  tar  payment 
of  fees  for  services  of  the  master  and  warden,  constitutional; 
Chllvers  v.  People,  11  Mich.  50,  sustaining  a  municipal  ordinance 
Imposing  a  license  for  keeping  a  ferry  over  the  Detroit  river,  al- 
though the  vessel  had  a  coasting  license;  Marshall  v.  Grimes,  41 
Miss.  84,  86,  holding  that  States  haA  retelned  the  power  of  estab- 
lishing and  regulating  ferries;  Carroll  v.  Campbell.  108  Mo.  664,  IT 
S.  W.  887.  holding  the  a^ant  of  a  tenj  privilege  1^  city  council, 
within  dty  limits,  was  valid  tbongh  the  ferry  Is  across  a  river  to^ 
iinotber  State;  Plscataqna  Bridge  v.  New  Hampshire  Bridge,  7  N. 
H.  63,  holding  the  State  has  power  to  grant  exclusive  right  to  build 
a  bridge  within  certain  llmlte  and  to  teke  tolls;  Dover  v.  Portsmouth 
Bridge,  17  N.  H.  229,  holdli^  the  grant  of  power  to  congress  did  not 
operate  to  restrain  States  from  erecting  bridges  and  dams  if  no- 
actual  legislation  of  congress  was  contravened;  State  v.  Freeholdera 
of  Hudson,  28  N.  J.  L.  209,  and  Freeholders  v.  State,  24  N.  J.  L.  728, 
as  distinctly  conceding  to  State  the  power  to  regulate  ferries  on  Ito 
own  waters;  Steamboat  Co.  v.  Livingstone,  8  Cow.  734,  In  general 
discussion  as  to  the  effect  of  the  decision  in  the  principal  case; 
People  T.  Babcock,  U  Wend.  691,  holding  the  right  of  States  t» 
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license  (errtes  wlfhln  tiietr  llmltB  was  not  snrtendored  to  national 
goTemment;  Peofde  t.  Rensselaer,  etc..  B.  B.  Co.,  16  Wend.  133,  30 
Am.  Dec  41,  and  Thompson  v.  People,  23  Wend.  tS53,  holding  State 
4--ould  antborize  bridge  across  a  navigable  stream  with  a  draw  to- 
nilow  passage  of  vessels  engaged  In  coastiDg  trade;  Langdon  t. 
Mayor,  etc,  of  New  Tork,  93  N.  T.  156,  sustaining  a  grant  by  tbe 
city  of  part  of  Its  watfflr  front 

State  power  to  lay  taxes  for  Internal  revenue  has  been  affirmed 
In  the  following  cttations:  Passenger  Oases,  7  How.  060,  651,  12 
L.  814.  concurring  opinion,  as  to  a  tax  for  the  support  of  paupers: 
People  V.  Naglee,  1  Gal.  236.  52  Am.  Dec.  S16.  holding  that  except 
as  to  imports,  exports  and  tonnage,  power  of  taxation  existed  in 
States  as  sovereign  nations,  collecting  authorities;  Norrls  v.  City  of 
Boston,  4  Met  288,  as  to  a  law  prohibiting  the  landing  of  aliens 
without  payment  of  a  citation  fee  for  the  support  of  foreign 
paupers;  Oudler  t.  Mi^or.  etc,  of  New  York,  1  Wend.  600,  sus- 
taining a  bond  to  Indemnify  ttie  mayor,  etc,  of  New  Tork  against 
cost  of  maintenance  of  foreign  immigrants;  Oommonwealtb  v. 
PhUadelphla  &  B.  By.  Co..  62  Pa.  St  292,  1  Am.  Bep.  403,  hold- 
ing law  of  1864,  imposing  a  tonnage  tax  on  transportation,  valid  as 
solely  a  revenue  law;  Bx  parte  Asher,  23  Tex.  App.  672,  6  S.  W.  96. 
as  to  a  law  Imposing  a  tax  on  commercial  travellers. 

Legislation  concerning  railroads  has  been  sustained  in  the  fol- 
lowing: Ballroad  Co.  t.  FuUer,  17  Waa  668,  21  L  714;  PoUer  v. 
Chicago,  etc,  B.  B.  Oo^  81  Iowa,  210,  sustaining  statute  of  Iowa 
reaulring  railroad  companies  annually  to  fix  rates  of  ite  fares  for 
passengers  and  fr^ht  as  not  being  a  regulation  of  Interstete  com- 
merce; Wabash,  etc.,  B.  B.  Co.  v.  Illinois,  118  U.  S.  684,  30  L.  262.  7  S. 
Gt  17.  dissenting  opinion,  arguendo,  that  States  could  legislate  on 
regulation  of  railroads  In  the  matter  oi  long  and  short  haul  until 
congress  acted. 

Other  matters  in  which  the  competency  of  State  le^slatlon  has 
been  affirmed  ot  discussed,  are  dealt  with  in  the  following  cases: 
Passenger  Oases,  7  How.  646,  658,  666, 12  L.  812,  817,  820.  in  general 
discussion  as  to  State  powen  rdatlng  to  local  taxation,  quarantlDe, 
police.  Importation  of  criminals  or  paupers,  immoral  prlnto  and 
books,  poisons  and  liquors;  Smith  v.  Maryland,  IS  How.  74,  16  L. 
271,  State  law  regulating  oyster  dredging;  Tennessee  v.  Davis,  100 
U-  S.  301,  26  L.  663,  dissenting  opinion,  arguendo,  that  Federal  courte 
had  no  Jurisdiction  on  the  removal  from  a  State  court  of  a  trial  of  a 
rerenoe  officer  for  murder  committed  In  the  course  of  his  employ- 
ment; Presser  t.  Illinois.  116  V.  S.  268,  28  L.  620,  6  S.  Ot  686.  State 
law  making  all  dtta^is  between  eighteen  and  for^-five  subject  to 
military  duty;  Kldd  t.  Pearson,  128  U.  S.  23,  62  L.  861,  9  S.  Gt  11, 
holding  that  State  legislation  may  aCtect  commerce  without  regu- 
lating it  and  to  that  extent  is  lawful,  collecting  anthorlUes;  Coving- 
too.  etc.  Bridge  Go.  v.  Kentucky,  164  D.  &  211,  88  L.  966, 14  S.  Ct 
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1M9,  bL  general  dlMnralon,  coDecdnff  anttiontieB  on  eoncnrrent  Juris- 
diction; Sweatt  T.  Boston,  H.  ft  B.  B.  B.  Go.,  8  Ollff.  8B2.  6  N.  B.  R. 
248,  F.  0.  13,684,  showing  that  the  States  and  the  United  States  are 
Independent  soveretgntles,  collecting  authorities  and  holding  that 
railroad  corporations  are  subject  to  control  of  congress;  Corfield  t. 
Coryell,  4  Wash.  O.  0.  879,  F.  O.  8,230,  law  of  New  Jersey  of  1820,  as 
to  oyster  fisheries;  Louisville  R.  R.  Co.  t.  Railroad  Oommlsslon  of 
Tennessee,  10  Fed.  713.  In  general  discussion  of  powers  of  State  to 
legislate  as  to  commerce;  Preston  t.  Flnley,  72  Fed.  SSS,  holding  that 
newspapers  were  subjects  of  commerce;  United  States  v.  Boyer,  85 
Fed.  433,  holding  that  legislation  as  to  completely  Internal  commerce 
of  a  State  Is  reserved  for  the  State;  State  v.  Harmb,  95  Ala.  188,  36 
Am.  St.  Rep.  203, 10  So.  754, 15  L.  R.  A.  764,  discussing  limits  of  Stat.- 
power,  bolding  that  an  oyster,  until  shelled,  was  not  an  article  of 
interstate  commerce;  Green  t.  City  of  Savannah,  6  Ga.  13,  bolding 
the  dty  could,  under  the  State  lawv,  regulate  the  planting  of  rice 
within  Ite  corpfHTftte  limits;  State  t.  Morris.  77  N.  a  616,  statute 
of  1876,  restraining  disposition  of  property  of  a  corporation  by 
lottery;  Frasher  v.  Stete,  8  Tex.  App.  274,  30  Am.  Rep.  138,  holding 
marriage  laws  were  the  subject  of  State,  not  Federal  legislation. 
See  also  note  to  69  Am.  Rep.  279,  on  prop«  subjects  for  State 
legislation. 

The  same  principle  has  also  been  cited  and  applied  In  the  fol- 
lowing cases  in  which  the  incompetency  of  the  State  to  legislate  has 
been  affirmed;  Passenger  Oases.  7  How.  396,  398,  406,  480,  GOS.  004. 

534.  12  L.  749,  70a  76S.  784,  794.  795.  807,  holding  States  bad 
no  power  to  impose  duties  on  imports  or  expor'te;  S.  0.,  p.  463,  12 
L.  778,  applying  the  rule  to  attempted  tax  on  passengers;  Foster  v. 
New  Orleans,  94  U.  S.  247,  24  L.  123,  holding  Louisiana  stetnte  pro- 
viding for  survey  by  master  and  wardens  of  New  Orleans,  ex- 
clusively of  ships  and  cargo  arriving  at  that  dty,  void  as  a  regulation 
of  commerce;  HaU  v.  De  Culr,  95  U.  S.  488,  24  L.  548.  bolding  act 
of  Louisiana,  requiring  transportation  companies  to  give  equal 
rights  to  travellers  without  distinction  of  race  or  color,  rold.  as  a 
r^i:nlatlon  of  Interstate  commerce;  Walling  r.  Michigan,  116  U.  6. 
455.  29  L.  694,  6  St  Ot  457,  law  Imposing  Ucrase  tax  on  nonresident 
Importers  of  Uquors;  United  Stetes  v.  Petersburg  Blectlon  Judges,  1 
Hughes,  607,  F.  0.  16,036,  dissenting  opinion,  saying  Federal  courts 
bad  only  Jurisdiction  to  protect  righte  accruing  from  citizenship  of 
United  Stetes;  Ex  parte  Kinney,  3  Hughes,  13,  F.  O.  7,825,  holding 
that  privileges  of  dtisens  as  of  Stetes  and  as  of  United  States  were 
s^NUUte,  c(dlectlng  authorities;  People  t.  Raymond,  84  Oal.  498, 
State  law  Imposing  stamp  duty  on  passenger  contracto  void  as  a 
regulation  of  commerce;  Higglns  t.  Um^  180  Mass.  8,  Stete  law 
relating  to  Inspection  and  sale  of  lime  from  Stete  of  Maine  only, 
held  unconstitutional;  State  v.  Cutshall,  110  N.  C.  549,  15  S.  B.  2ft4. 
16  L.  R.  A.  133,  Stete  act  as  to  bigamous  marriages  held  Invalid; 
In  re  Booth,  8  Wis.  125,  holding  that  congresa  had  no  power  to  pus 
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the  fngltlr«  Blare  act  of  1850.  See  also  note  to  26  Am.  Bep.  617,  on 
limitation  of  State  power  to  reffulate  transfer  of  patmts;  and  note 
to  2T  Am.  St  Bep.  549,  cHi  subjects  natloniU  In  character  on  which 
States  conld  not  legislate. 

The  same  principle  has  also  been  dlsttngnlshed  In  the  following 
cases:  New  Tork  t.  Miln.  11  Pet  133  OM),  135,  9  L.  660,  661,  show- 
ing that  State  act  requiring  report  from  master  of  ship  as  to  pas- 
seogers,  did  not  eontllct  with  any  act  of  United  States  and  did  not  con- 
cern navigation;  6.  C,  pp.  156, 161,  9  L.  669,  671,  dissenting  opinion, 
arguendo,  that  New  Tork  statute  was.  In  fact,  a  regulation  of  com- 
merce; Pennsylvania  t.  Bridge  Co..  13  How.  584.  585.  586,  587.  14  L. 
277,  278.  dissenting  opinion,  the  majority  holding  that  a  bridge  con- 
structed under  State  law  over  the  Ohio  river  was  a  public  nuisance; 
OloQcester  Ferry  Oo.  v.  Pennsylvania,  114  TJ.  8.  216,  29  L.  166,  S  8. 
Ct  834,  holding  that  ruling  of  principal  case  as  to  State  right  to 
regulate  ferries  was  confined  to  ferries  entirely  within  the  State; 
Council*  Bluffs  V.  K.  0.,  etc.,  &  O.  B.  R.  B.  Co.,  45  Iowa,  354.  24 
Am.  Bep.  783.  admitting  the  principle  but  holding  not  applicable  to 
Btate  law  attempting  to  regulate  Interchange  of  traffic  at  Council 
BluCTs. 

Constitutional  law.— Congress,  In  exercising  Its  granted  powem. 
may  use  the  same  means  as  a  State  in  exer<^siDg  one  of  Its  re- 
served powers;  but  the  State  act  does  not  derive  Ite  authority  from 
the  particular  power  granted  to  congress,  but  from  some  other 
imwer  remaining  In  the  Stete;  and  in  conflict  with  coi^resslonal 
legislation  It  yields  to  the  latter,  pp.  204,  209. 

llie  foregoing  propositions  were  laid  down  In  dtstlngalsblng  be- 
tween a  legislative  power  and  the  means  by  which  It  Is  exercised 
in  refutetion  of  the  theory  tiiat  similar  legislation  by  the  Stete 
legislatures  and  by  congress  necessarily  flowed  from  the  same 
power.  The  citing  cases  affirm  and  rely  upon  the  hotdlrir  as  fol- 
lows: New  Tork  t.  Uiln,  11  Pet  137,  9  L.  662.  holding,  as  resulting 
from  the  rule.  Hiat  a  Stete  may  adopt  the  same  legislative  meann 
as  congress,  but  must  not  conflict  with  Ite  laws;  License  Cases,  5 
How.  SSI,  682,  583,  584,  12  L.  291,  292.  In  general  discussion,  re- 
viewing authorities  and  holding  that  the  principal  case  had 
ruled  that  States  might  make  regulations  affecting  commerce 
subject  to  the  control  of  congress:  S.  O.,  p.  600,  12  Ii. 
299,  defining  the  llmlte  of  Stete  and  Federal  powen  as  de- 
pendUUig  on  the  omdltlon  of  the  BubJec^mattBr  of  the  regulation; 
l^wwenger  Oases,  7  How.  553,  12  L.  815.  holding  that  In  case  of 
coi^lcting  legislation  the  Stete,  being  the  granting  power,  most 
give  way;  Ballroad  Oo.  v.  Huscn,  95  U.  S.  472.  24  L.  630,  holding 
that  police  power  of  Stete  cannot  be  exercised  over  subject  con- 
fided to  congress  exclusively  by  the  Constitution;  Wisconsin  v. 
Dnluth.  96  n.  S.  387,  24  L.  672,  boldtakg  that  when  congrem  has 
occupied  the  field  Ite  action  Is  eondnidTe  oi  any  tight  to  ttu  oon- 
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trary  asserted  nnder  State  anthorlty,  collecting  cases;  Brown  v. 
Houston,  114  tr.  S.  631,  29  L.  260^  5  S.  Ot  109«,  and  Bobbins  v. 
Shelby  District,  120  U.  S.  403,  30  L.  606.  7  8.  Ot  5W,  holding  the 
principle  was  well  established  that  failure  of  congress  to  lei^slate 
Indicated  the  snbject  should  be  left  free  except  as  to  matters  of 
local  concern  by  the  States;  Sawrle  v.  Tennessee,  82  Fed.  610,  as 
to  supremacy  of  congressional  when  In  conflict  with  State  leglsla 
tion;  Edwards  v.  Pope,  3  Scam.  470,  afBrmIng  the  powern  of  State 
to  enact  general  or  special  laws;  State  v.  "Wiley,  4  Or.  1S8,  boldlufj 
that  when  only  part  of  a  statute  Is  unconstitutional  that  part  only 
Is  void;  Lake  Shore,  etc.,  R.  K.  Oo.  t.  Ohio,  178  U.  8.  208,  290,  hold- 
ing State  law  requiring  stoppage  of  trains  at  certain  places  for  a  time 
sufficient  to  receive  and  let  off  pasaei^ters,  not  repugnant  to  Oon- 
stltutlon  In  the  absence  of  legislation  by  congress.  See  also  for 
general  dlscuwion  of  concurrent  subjects  of  State  and  Federal 
les^slatlott,  Prigg  v.  Pennsylvania,  16  Pet  665,  10  L.  1104;  License 
Cases,  B  How.  625,  12  L.  311;  Passenger  Cases,  7  How.  55^,  12  L. 
815;  United  States  v.  E.  a  Eulgbt  Co..  156  tJ.  8.  12,  89  L.  320,  15 
8.  Ot  253.  defining  limits  of  State  and  Federal  jurisdiction  and 
collecting  authoritiea 

Besides  the  foregoing  cases  which  d«U  with  prtndples  rather 
than  measures,  the  following  citing  cases  apply  the  rule  to  con- 
(nvBslonal  le^lation:  In  re  Bahrer,  140  U.  8.  656,  567,  85  L.  S74. 
575,  11  S.  Ct  867,  868,  sustaining  act  making  liquors  Impoi-ted  Into 
any  State  subject  to  local  legislation  under  the  police  power;  United 
States  T.  Addyston  Pipe,  etc.,  Co.,  78  Fed.  722,  holding  the  anti- 
trust act  could  not  affect  any  monopoly  unless  It  directly  inter- 
fered with  Interstate  foreign  commerce;  Mitchell  v.  Steelman,  8 
Gal.  872,  holding  act  requiring  recording  of  ships'  mortgages  over- 
rode the  Stete  statute  of  frauds;  Briggs  v.  Llgtit  Boats,  11  Allen, 
160,  holding  that  the  establishment  and  regulation  of  llgbthousea 
and  vessels  belonging  exclusively  to  the  national  government;  Steam- 
boat Co.  V.  Livingstone,  3  Cow.  734,  showing  that  congress  could 
not  legislate  as  to  vessels  salting  only  between  ports  In  same  State. 
See  also  note  to  62  Am.  Dec.  240,  on  power  of  congress  to  revise 
and  control  Stete  infection  lawa  .  And  in  tbe  following  cases  the 
rule  Is  ai^flied  to  legislation  by  tlie  Stetes,  In  which  the  Stete 
laws  on  the  various  subjecte  named  have  or  have  not  been  sus- 
tained as  shown:  Sinnot  v.  Davenport  22  How.  242,  16  L.  247, 
registration  of  steamboats  void,  being  also  required  by  act  of 
congress;  Henderson  v.  Mayor  of  K.  T.,  02  U.  S.  272,  23  L.  540,. 
stetntes  of  New  York  and  Louisiana  Imposing  a  passenger  tex 
payable  by  master  of  veBsel,  void;  Morgan  v.  Louisiana,  118  V.  8. 
464,  30  L.  241,  6  8.  Ct  1110  (see  also  8.  C,  36  La.  Ann.  668),  quaran- 
tine laws,  valid  until  congi'ess  acted;  Henntegton  v.  Georgia,  163 
U.  8.  814,  41  L.  178,  16  S.  Ot  1002,  Sunday  law  valid  until  super- 
seded by  congress;  Balhroad  Oo.  t.  New  York,  160  U.  8-  081.  41  L. 
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854,  17  8.  Ot  420,  law  regulating  the  heating  of  steam  passenger 
can,  Talld;  Missouri,  K.  &  T.  B.  K.  Oo.  t.  Haber,  160  U.  S.  026,  42 
L.  882,  18  8.  Ot  law  prohibiting  Importation  of  diseased  cattle 
Talld  and  not  overriden  by  tbe  animal  IndnHtrr  act  of  1844;  In  re 
Brown,  4  Fed.  Oas.  336.  3  N.  6.  B.  255,  holding  a  bankrupt  entitled 
to  homestead  out  of  land  mortgaged  by  him  to  secure  loan  made 
before  claim;  Parrott's  Chinese  Case,  6  Sawy.  362,  1  Fed.  494,  any 
provisions  In  Constitution  or  laws  of  California  in  conflict  with 
treaty  with  China  void,  the  treaty-making  power  havlntc  been 
rested  In  the  national  government;  United  States  t.  New  Bedford 
Bridge,  1  Wood,  ft  M.  418,  F.  a  15,867»  as  to  erection  of.  bridge 
OTOT  navigable  stream  wholly  In  State,  over  which  coi^bs  bad 
not  legislated;  Pensacola  TeL  Oo.  v.  Western  17.  TeL  Co.,  2  Woods, 
640,  F.  O.  10,060,  Florida  statute,  as  to  excluslTe  power  to  erect 
telegraph  lines,  void  as  confllctiug  with  congressional  legislation; 
Sawrie  Tennessee,  82  Fed.  618,  law  prohibiting  Importation  for 
•ale  of  cigarettes,  void  as  regarded  orl^nal  packages;  Williams 
T.  The  Lizzie  Henderson,  20  Fed.  Oae.  1374.  law  of  Florida  exempt- 
ing State-owned  ships  from  half  pilotage,  rvM  as  in  conflict  with 
Revised  Statutes,  section  4237;  HoweU  v.  State.  8  OUl.  2%  8a 
arguendo,  tiiat  there  was  no  conflict  between  State  law  taxing 
Shan  ot  coasting  vessel  owned  by  resident  In  State  and  act  of  con- 
gress under  which  the  vessel  wss  licensed;  Norrls  t.  City  of  Boston. 
4  Met  292,  law  imposing  capitation  tax  on  foreign  Immigrants  valid; 
Rothermel  v.  Meyerle,  186  Pa.  St  2«i,  20  Ati.  588.  9  L.  R.  A.  368,  and 
a.,  If  law  of  State,  Imposing  a  discriminating  license  tax  on  resi- 
dents and  nonresidents  of  a  county  buying  produce  for  export,  was 
void  as  to  exports  from  State.  It  remained  good  as  to  remainder. 
See  also  note  to  70  Am.  Dec.  1B4,  on  State  powers  to  regulate 
weights  and  measures  until  congress  legislates;  and  note  to  47  Am. 
St  Rep.  534,  587;  on  quarantine  and  DoUce  laws  and  racalations  ot 
States. 

Uigratlou  or  Imputation  of  persons.— 'nie  constltutiODal  re- 
straint on  congresslonsl  legislation  Is  an  exception  from  the  power 
to  regulate  commerce  and  dasses  migration,  or  voluntary,  with 
Importation  or  Involuntary  arrivals,  p..  216. 

ated  In  Groves  v.  Slaughter,  15  Pet  614,  10  U  824,  holding  that 
congress  could  prohibit  Importation  of  slaves  after  cesser  of  tbe 
term  of  restraint;  Passenger  Gases.  7  How.  490.  12  L.  788^  holding 
«liat  States  could  pass  laws  restricting  pauper  Immigration  (see 
Norris  V.  City  of  Boston,  4  Met  2BSt. 

Object  of  oomaeA»  clause  In  Constitution  was  Id  keep  oom- 
merdal  intercourse  among  the  States  free  from  all  Invidious  and 
IMUtlal  restraints  (concurring  opinion  of  Johnson,  J.),  p.  231. 

Olted  In  Bfltchen  v.  Steelman,  8  Oal.  374,  applying  principle  t» 
«iistaln  act  of  '^sagress  requiring  regtstry  ot  ships'  mortgases. 
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8ta:t«  aiid  7ed«nl  leglslati<m  may  bear  npon  the  same  nlb]ec^ 
matter,  and  if  the  purposes  are  different  and  lead  to  no  confllctt 
both  may  subsist  ocmcnrrenfly  (concurring  opinion  of  Johnson,  J.), 

pp.  23S-239. 

This  dictum  of  the  concnrring  jndge,  though  not  forming  part  of 
the  decision,  has  been  accepted  m  correct  and  has  been  cited  and 
applied  Id  Passt-oger  Oases.  7  How.  G40,  668,  661.  12  L.  810,  815, 
619,  to  a  poll  tax  on  passengers  under  New  York  statute;  Missouri. 
K.  &  T.  By.  Oo.  T.  Haber,  169  U.  &  027.  42  L.  888,  18  8.  Ct  484, 
holding  Kansas  law  prohibiting  Importation  of  diseased  cattle  not 
In  conflict  with  any  regulation  of  congress;  Tbe  Wave  t.  Myer,  2 
Paine.  148.  F.  O.  17,300.  holding  the  tribunal  for  raforcement  of 
a  law  accompanied  the  power  to  make  the  law;  Worsley  t.  New 
Orleans,  9  Rob.  (La.)  883,  41  Am.  Dec.  336,  sustaining  dty  whart- 
age  dues  for  use  of  city  wharves  both  on  imports  and  exports; 
Cannon  t.  New  Orleans,  27  La.  Ann.  18,  sustaining  city  ordinance 
Imposing  levee  and  wharfage  due  on  all  steamboats  mooring  or 
landing  in  port  of  New  Orleans;  Morgan,  etc.,  8.  8.  Go.  t.  Boaid  of 
Health,  86  La.  Ann.  669;  holding  State  conld  enact  quarantine  laws 
and  Impose  fees  for  carrying  them  into  execution;  but  In  Sawrie 
T.  Tennessee,  82  Fed.  622,  it  was  held  that  State  law  prohibiting 
importation  for  sale  of  cigarettes  In  original  packages  conld  not  be 
upheld  as  a  quarantine  or  Inspection  law. 

Appeal  and  uror.—  Where  a  canse  has  beeq  once  renuutded  and 

State  court  declines  to  carry  into  effect  the  mandate  of  Supreme 
Court  the  latter  will  proceed  to  a  final  decision  and  award  execntion 
to  prevailing  party,  p.  239. 

Cited  as  instance  of  final  decree  eaienA  in  Sn^eme  Court  in 
Tyler  t.  Hagwlre.  IT  Waa  291,  21  L.  586. 

Miscellaneous  cltationa.— CMted  In  Passenger  Gases.  7  How.  488, 
668,  12  L.  788.  817.  showing  that  differences  between  the  States  on 
qnestions  of  Import  duties  had  mainly  led  to  the  Constitution;  al- 
^luded  to,  arguendo.  In  State  Freight  Tax  Case,  16  Wall.  279,  23 
L.  163,  apparentiy  as  authority  for  saying  that  power  to  regulate 
commerce  lay  exclnslT^  with  congress;  United  States  t.  Reese. 
92  TT.  &  ISSa,  23  L.  577.  as  having  hdd  that  it  belongs  to  congress 
to  determine  whether  the  neces^ty  has  arisen  which  calls  for  its 
action,  collecting  authorities;  Hall  t.  De  Onlr.  96  U.  S.  S14.  24  L. 
557,  arguendo,  that  the  doctrines  In  principal  case,  and  In  Wlllson 
T.  Blackbird  Co.,  2  Pet  246.  7  L.  412,  were  entirely  distinct;  United 
States  T.  Harris.  106  U.  S.  636,  27  L.  292,  1  S.  Ct  606,  saying  that 
the  United  States  government  was  one  of  delegated,  limited  and 
enumerated  powers,  and  every  valid  act  of  congress  must  be  war- 
ranted by  the  Oonstitntion;  Peoiile  v.  Compagnle  Gten.  Trans- 
Atlantiqne,  107U.  8.61,27L.884,2&Gt8».  and  Lake  8hoE«, 
etc^  By.  Co.  v.  Ohio,  ITS  U.  &  8S^  rafierring  to  argument  oi 
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eomutf ;  New  Orleani  Gaa  Go.  t.  LonlalaiuL  Ught  Co..  lis  U.  8.  661, 
39  Ifc  VSOt  «  a  Ct  368,  arguendo,  u  to  extent  of  poUce  power; 
Bowmui  T.  Chicago  By.  Go,  12S  U.  8.  m  SH*.  708,  8  8.  Ct  101, 
and  EIdd  T.  Peanon,  128.n.  &16,82L.S48^98.Ct.ain  general 
dlMiinlon  d^lnlng  limit  between  8tate  and  EMeral  lei^BlatlTe 
powers,  and  saying  the  general  principles  were  laid  down  In  prin- 
cipal case;  Lelsy  Hardin.  135  T7.  8.  12S,  34  I«.  138.  10  S.  Ot  690. 
saying  that  when  the  line  between  State  and  Federal  powers  was 
defined  accommodation  to  It  conld  readily  be  foand  In  candid  co- 
operation for  general  good;  United  States  t.  B.  O.  Knight  Co..  IM 
a.  8.  16,  89  U  830,  15  a  Ct  256,  referred  to  as  giving  instance 
where  State  law  interfered  with  Interstate  or  International  com- 
merce; United  States  B.  a  Knight  Oo^  156  U.  &  40,  89  L.  841. 
16  a  Ot  266,  In  general  discussion  as  to  dlfflcnltles  suggested  In 
construing  the  Constitution;  The  Sloop  Merchant,  Abb.  Adm.  8, 
P.  O.  0,434,  holding  an  authorised  regulation  of  the  Supreme  Court 
was  complete  and  exclnslve,  inhibiting  what  it  did  not  allow  as 
well  as  governing  what  was  fixed;  United  States  v.  New  Bedford 
Biidge^  1  Wood.  &  M.  500.  F.  O.  16.867,  holding  that  t<a  stoppage 
ot  a  navlgaUfl  stream  below  a  port  of  entry  redress  seemed  ob- 
tainable botti  Is  State  and  Federal  courts;  State  Lottery  Go.  v. 
Fltzpatrick.  8  Woods,  264;  F.  O.  8,541,  In  general  discussion,  saying 
ttut  the  authority  of  Federal  Constitution  was  the  supreme  law; 
8c handler  Bottling  Go.  v.  Welch.  42  Fed.  665,  saying  laws  under 
the  United  States  Oonstitntlon  were  supreme;  United  States  v. 
Boyer,  86  Fed.  434,  in  general  dlscosslon.  reviewing  authorities; 
Haslett  V.  The  Bnt^rlse,  11  Fed.  Gas.  787,  holding  that  a  barge 
being  engaged  In  maritime  swvice  was  subject  to  maritime  law; 
Van  Santwood  t.  The  J.  B.  OtOe,  28  Fed.  Gas.  1077,  holding  contract 
of  albelghtment  subject  to  B^deral  Jurisdiction  whettier  vessel  pro- 
pelled by  Its  own  power  or  by^tow;  Steamboat,  etc  v.  BIchards,  9  Ind. 
528,  holding  that  State  had  power  to  create  domestic  lien  on  ves- 
sels, but  that  It  did  not  extend  to  contracts  made  and  broken  out- 
side the  State;  Kershaw  v.  Kelsey.  100  Mass.  577.  97  Am.  Dec  189, 
1  Am.  Rep.  166.  shoTring  that  commercial  clause  of  GonstltntloD 
did  not  affect  private  contract  between  dtisoi  of  State  In  rebellion 
and  dtiaoi  of  k^al  State  relating  to  matters  wholly  wiUiin  State 
of  former;  Fifleld  v.  Close.  16  Mich.  606.  btddlng  act  of  congress 
Imposing  stamp  duty  on  process  In  State  courts  unconstitutional: 
Sea  well  v.  The  K.  C,  etc,  &  M.  By.  Co.,  119  Mo.  235, 24  S.  W.  lOM. 
in  general  dlscoaslon,  as  to  extent  of  congressional  powers  over 
traffic  between  points  In  same  State,  bat  in  course  of  transit  pass- 
ing out:  State  ▼.  St  Loots.  146  Mo.  684.  46  S.  W.  991, 42  L.  B.  A.  125. 
.  separate  <^tnion,  argnendo^  that  cil7  faavli^  power  to  regnlate  the 
use  of  Its  streets  by  the  National  Snbw^  Company  could  pass 
ordinances  providing  for  laying  wires  underground;  Jack  v.  Martin, 
U  Woid.  682,  arguuido,  as  to  general  laws  of  congress  on  fugitive 
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Hlaves;  Boston,  etc..  B.  B.  Oo.  t.  New  Tork,  etc..  B.  B.  Co..  18  B.  I. 
HSi,  In  dissenting  opinion,  as  Instance  of  grant  of  exdnslTe  prlvl* 
leges  by  State  witbont  giving  power  of  eminent  domain;  B)x  parte 
Bodrlgnez,  S»  Tex.  767.  holding  tbat  State  and  Federal  conrts  had 
alwa^  exercised  the  powa  to  determine  the  validity  and  ctmstl- 
tallonallty  of  laws;  Bx  parte  BomaneSt  1  Utah,  24,  In  conslderliig 
the  power  of  State  to  arrest  and  remove  criminals;  Arbens  v. 
Wheeling  &  H.  R.  R.,  33  W.  Va.  7,  10  S.  B.  16,  S  L.  R.  A.  375.  on 
point  that  every  grant  of  power  carried  with  it  such  incidental 
powers  as  were  requisite  to  Its  exercise,  applying  rule  to  power 
of  a  railroad  company  to  constmct  its  line  along  a  public  street  in 
ti  cutting.  DlstlDgnlsbed  In  Morgan  v.  Parbam,  16  Wall.  47S,  21 
L.  304.  as  not  in  point  on  a  qnestion  of  right  of  State  to  tax  as 
personal  prc^erty  a  vessel,  owned  and  taxed  In  another  State,  bnt 
■enrolled  In  taxing  State;  Oamden  &  A.  By.  Oo.  v.  Briggs.  22  N.  J. 
L.  661.  as  having  no  applicabillly  to  case  of  a  State  chartering  a 
company  to  navigate  Its  own  waters;  Tyactc  v.  Bromley,  4  Edw. 
-Gh.  273;  S.  a,  1  Barb.  Oh.  684,  holding  the  decision  did  not  reach 
the  point  of  chancery  jurisdiction  to  sustain  by  Injonctifm  a  snp- 
posed  valid  right. 

-9  Wheat  241-325,  6  L.  81,  KIRK  v.  SMITH. 

Title  by  possession.— TO  maintain  the  title  the  possession  most 
4>e  adverse,  p.  288. 

Oited  and  principle  applied  in  Armstrong  v.  Morrill,  14  Wall  146, 
20  ii.  772,  holding  that  a  statute  forfeiting  the  lands  of  original 
holder  for  nonpayment  of  taxes  broke  the  continuity  of  an  adverse 
possession;  Nelson  v.  City  of  Madison.  8  Biss.  2B4,  F.  O.  10,110, 
Applied  to  dedication  of  land  for  a  pablic  street  collecting  and 
reviewing  authorities;  Roberts  v.  Pillow,  1  Hemp.  684,  F.  a  11,900, 
and  Gilmer  v.  Billings,  S6  Fed.  778,  where  same  principle  allied 
to  holdiiw  of  corporate  stock;  Fanner  v.  Bslava,  11  Ala.  1048,  hold- 
ing further  that  such  tltie  also  gives  a  right  of  entry  In  ejectment; 
lUugo  V.  Woodruff.  48  Ark.  485,  In  support  of  ruling  that  a  mort- 
gagee's right  of  recovery  of  mortgaged  premises  is  barred  by  ad- 
verse possession  for  statutory  period;  Hart  v.  Bostwlck.  14  Pla. 
178,  holding  adverse  possession  good  defense  to  ctjectnaent;  Ooo^er 
V.  Rogers.  26  Fla.  877.  7  So.  896,  holding  that  in  Florida  the  doc- 
trine was  to  be  takoi  strictiy  and  required  clear  and  positive  mvof ; 
Mettler  v.  Ulller,  ISO  HL  841,  22  N.  B.  682,  and  Dewey  v.  UcLaln, 
7  Kan.  181«  12  Am.  Bep.  420^  holding  the  possession  of  land  by  a 
totant  tor  life  or  Us  vendee  cannot  be  adverse  to  that  of  remaln- 
■derman  or  reversioner;  Maple  v.  Stevenson,  122  Ind.  870,  28  M.  B. 

further  defining  elements  of  adverse  possession;  Story  v. 
Saunders.  8  Humph.  670.  holding  that  possession  of  a  tenant  In 
common  Is  ordinarily  not  adverse;  Sydnor  v.  Palmer,  20  Wis.  202; 
-coUectlng  authorities  and  wplylnc  rnla.  Otted  tenerally  in  Foase 
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T.  lavaon,  88  Ma  ^  to  the  ^ect  tbat  a  daim  to  be  adversB  mnit 
be  under  a  dalm  of  title  hostile  to  right  of  true  owner. 

Titl«  by  poaaeasion.— A  possession  permissive  and  entirety  con- 
•latent  wltb  title  of  anotiier  cannot  bar  that  titie,  p.  288. 

The   following  citing  cases  affirm  and  apidy  this  rule:  M. 
ete:.  B.  B.  Oo.  T.  Jones,  68  Ala.  06,  holdli^  that  a  mere  permlsalTa 

enjoyment  of  land  or  an  easement  thereon  did  not  confer  any  aAvene 
right;  Alexander  t.  Wheeler,  89  Ala.  341,  holding  tbat  possession,  per- 
misslTe  in  Inception,  conld  only  become  adverse  by  clear,  open  and 
coutlnuoas  assertion  of  hostile  title;  Toy  v.  Wellborn,  112  Ala.  167, 
20  So.  605,  holding  that  registration  of  a  tax  deed,  vaguely  describ- 
ing the  properly,  could  not  convot  a  pennlaslTe  Into  an  adverae 
poaaeRRlon;  Coogler  ▼.  Rogers,  26  Fla.  8H0,  7  So.  396.  applying  rnle 
to  a  caae  of  cotenancy  holding  there  must  be  an  ouster  by  one  or 
the  other  before  ejectment  would  lie;  Spalding  t.  Orl^,  4  Qa.  87. 
collecting  authorities  and  applying  principle;  Allen  t.  Smith,  6 
Blackf.  628,  holding  that  Instruments  not  purporting  to  convey  titie 
cannot  be  foundation  for  adverse  possession;  Brooks  v.  Biding,  46 
Ind.  22,  holding  unintentional  Indosnre  of  land  part  of  a  public 
street,  but  not  actually  to  public  use,  equivalent  to  permissive  pos- 
session; Union  Fac.  By.  Co.  v.  Kindred,  48  Ean.  186^  28  Pac  112. 
holdtiv  cnltiration  and  indorare  of  part  of  railway  right  of  w^ 
only  pOTmisaive;  Armstrong  v.  Blsteau.  6  Md.  279,  69  Am.  Dea  128. 
holding  acta  of  ownership  committed  with  consent  of  real  owno-,  not 
sufficient  to  found  titie  by  possession;  Walsh  v.  Hclntire,  68  Md. 
418,  13  Ati.  361,  holding  acts  of  agent  in  charge  were  always  refer- 
able to  the  permission  under  which  he  ori^ually  entered;  Benson  v. 
Stewart,  SO  Misa.  66,  that  entry  by  a  purchaser  before  payment  was 
not  adverte;  Lane  t.  Kennedy,  18  Ofato  St  48.  holding  occupation  of 
part  of  street  with  ncogalHon  of  ultimate  rli^t  of  public  not  ad- 
verse; Ola^  ▼.  McClure,  10  Oratt  810.  boldli^  posaesdon  originally 
permlsslTe.  cannot  become  adverse  except  by  a  disclaimer,  the  as- 
sertion of  an  adverse  titie  and  notice;  Teager  v.  WoodrufT,  63  Pac. 
1046,  holding  construction  and  use  of  water  ditch  for  eight  years  on 
mother's  land,  permissive;  Brown  v.  Huey,  103  Qa.  450.  holdtog 
vendee's  possession  under  bond  for  a  titie.  permtesive  merely;  Pitzer 
r.  Boms,  7  W.  Va.  74,  apidylng  rule  to  grantor  of  a  trust  deed 
remaining  in  poaaesaion;  Hudson  t.  Putney*  14  W.  Va.  676.  bidding 
a  patmt  procnred  by  a  ^lant  In  common  conld  not  make  his  pcwseaa* 
«lon  adverse.  Cited,  but  without  particular  application  of  tiie  rule, 
to  Potto  V.  Coleman.  67  Ala.  228,  holding  ^ttoct  recognition  of 
another  title  an  estoppel. 

Dlsttogulshed  in  Fain  v.  Garthwright.  6  Ga.  17,  arguendo,  that  th* 
roUng  waa  limited  to  executory  contracte  for  proprietary  lands  ot 
the  Stote;  Meyw  ▼.  Hop^  77  N.  W.  721,  holding  perqalntTO  oitiy 
on  land  raises  no  conclusive  presumption  of  permissive  oecuna- 
tioa  and  that  a  holding  bad  become  adverae  bf  azecntlfm  of  a 
nortgace  witnessed  by  the  ousted  par^. 
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The  wlgliLtl  charter  of  Pennsylvania  empowered  William  Penn 
to  create  numon  without  restrictloD  to  lands  which  were  racant  at 
the  time,  p.  277. 

Olted  as  an  instance  of  a  grant  conferring  power  to  grant  lands 
to  be  h^d  of  himself  as  mesne  lord  in  The  Pec^e  t.  Van  BensseUm. 
9  N.  T.  888. 

The  Pennsylvania  statute  of  17(Mt  is  not  retrospectlTe,  and  did  not 
have  the  effect  of  an  act  of  limitations,  pp.  287,  288. 
Cited  approTtni^  in  BaUn     Bavb,  12  8.  ft  B.  889. 

War.—  Power  of  the  State  to  confiscate  property  of  snbjects  of  an 
enemy  Is  absolute  and  Include  the  poww  to  do  it  partially  or  con- 
ditlODally.  p.  284. 

Cited  in  Beime  t.  Brown,  4  W.  Ta.  79,  as  one  of  the  rights  of 
war;  and  to  same  point  in  Bx  parte  Qnarrier  and  Fltzhugh,  4  W. 
Va.  218. 

MiscellaneoQS.— Cited,  bat  not  in  point;  Hackett  t.  Uamy,  184 
Ind.  190,88N.  ]S.80O,19UB.A.881. 

»  Wheat  825-868.  6  L.  101,  TATLOB  MASON. 

Derise  —  Condition  subsequent. — A  devise  to  parties  in  succession, 
upon  condition  that  devisee  change  his  name,  take  an  oath,  etc., 
creates  an  Immediate  estate  liable  to  be  divested  on  the  nonper- 
formance of  the  condition;  the  condition  Is  one  subsequent,  not 
precedent,  pp.  841-439. 

(Ated  and  ruUi^  appUed  in  Webster  v.  Cooper,  14  How.  601,  14 
U  616,  the  condition  being  that  devisee,  on  coming  into  possession, 
should  take  t^tator's  name;  Jenkins  v.  Merrltt,  17  Fla.  S22,  as  to  a 
pecuniary  legacy  the  income  to  be  paid  to  two  beneficiaries  while 
they  resided  together;  Began  v.  Walker,  1  Wis.  662,  holding  that  a 
condition  for  cesser  ot  an  estate  tor  failure  to  perform  obligations 
of  a  bond  was  snbseqaent 

Derlso  npon  oondltlons.— Nature  of  the  condition  must  be  de- 
•termlned  by  the  intention  of  the  testator  and  sought  in  the  will, 
p.  841. 

Cited  and  role  applied  in  Jackson  v.  Berry,  8  N.  J.  L.  242,  holding 
there  are  no  technical  words  to  distinguish  the  two  classes  of  con- 
ditknu. 

Devlso  upon  conditions.— Where  condition  depends  on  will  of 
devisee  bis  failure  to  perform  Is  equivalent  to  a  refusal;  contra.  If 
performance  depends  on  will  of  others,  p.  844. 

Cited  and  principle  an?Ued  In  Den  Hance,  11  N.  J.  X<.  251,  to  a 
dOTiM  to  become  void  od  the  rtfnsal  of  derlM*  to  conny  put  af 
property  as  directed. 
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Derlso  npon  oondltloiui.— Where  a  condition  1b  to  be  performed 
before  the  derlsee  has  possesion,  bnt  Is  coupled  with  a  condldoo 
snbaeqnent,  both  conditions  are  deemed  snbaeqiient,  p.  S63. 

Cited  as  an  Instance  dC  condition  precedent  in  Htm  t.  Mesaengqr, 
88  N.  J.  L.  60S. 

Dertae  npon  condltlim.— A  condition  that  a  deriaee  In  tee  shall 
not  make  any  change.  rdatlTe  to  the  property.  In  his  life  Is  Told  as 
iqmgnant  to  the  natnre  of  the  estate,  p.  860. 

Oited  In  Hardy  OaUoway,  111  N.  O.  S28.  32  Am.  St  Rep.  829. 
16  S.  B.  880,  as  Instance  of  a  condition  void  as  a  restraint  on  alloia- 
tlon.  Bee  note  to  57  Am.  Dec  488;  on  general  condition  restraining 
alienation  of  fee-simple. 

Uiscellaneons.—  Olted.  bnt  not  in  point,  In  Oeorgia  T.  &  T.  Co. 
T.  Ohrer,  1  Qa.  40;  Lampley  t.  Scott.  24  UIbb.  634;  Tompkins  t. 
Saltmarsh,  14  S.  &  B.  281,  and  in  Green  t.  Dyovbnii;,  2  Flip.  497. 
F.  0. 6,766;  aa  to  dependent  and  Ind^tendent  covenants  of  a  contract. 

8  Wheat  854-361.  3  L.  109,  McOEBBT  T.  SOMBRVILLB. 

DeKont  — AUen.—  Under  acts  11  and  12  William  III.  chapter  6, 
hi  force  In  Maryland,  title  cannot  be  acquired  by  htirshlp  through  an 
alien  ancestor,  if  llTlns.  aa.  at  common  law,  that  ancestor  wonfd. 
Imt  for  his  alienage,  be  the  heir.  p.  358. 

Cited  and  applying  the  common-law  mle  in  Levy  t.  McCartee,  6 
Pet  116.  8  li.  839,  to  a  descent  in  New  York,  where  statute  of 
WllUam  III  was  not  in  force.  Olted  and  rule  applied  in  McKinney 
V.  BaTl^o,  18  How.  288, 15  Lw  367,  showing  that  the  mle  of  descent 
In  Texaa  followed  the  statute  of  William  HI.  Referred  to,  arguendo, 
hi  United  Stfttea  t.  Wong  Kim  Arfc.  169  U.  S.  661.  662.  42  L.  885,  18 
S.  Ct  462,  and  Lynch  v.  Clarke,  1  Sandf.  Oh.  670,  as  having  assumed 
that  children  of  alien  parentage,  but  bom  In  the  United  States,  were 
citizens.  Cited  and  ruling  applied  in  Dixon  t.  Walker.  30  Fed.  Cas. 
1077,  to  a  case  of  descent  In  District  of  Columbia,  where  the  statute 
of  WUUam  III  la  In  force;  Bartlett  v.  Morris.  9  Port  271,  holding 
that  the  same  rules  of  interpretation  applied  to  private  as  to  public 
statutes;  Fnrenes  t.  Mickelson.  86  Iowa,  612,  68  N.  W.  418.  as  gOTem- 
ing  ttie  law  of  inheritance  In  Iowa.  Cited,  arguendo,  and  as  not  in 
conflict  with  Orr  t.  Hodgson,  4  Wheat  468,  4  L.  613,  In  Jackson  t. 
Oreen,  7  Wend.  340.  Cited  and  ruling  applied  In  People  t.  Irrln, 
21  Wend.  180,  In  Interpreting  New  York  statute  which  agreed  with 
U  and  12  William  III;  Wright  v.  Methodist  Episcopal  Church, 
1  Hoff.  Oh.  266,  as  having  settled  the  law  decisively;  McLean  v. 
Swanton,  13  N.  T.  639,  as  precisely  In  point  and  that  there  was  no 
■atolttl  dUterenee  between  the  statute  of  New  York  and  11  and  12 
.mniam  JXL 

Doubted  and  distinguished  In  Sullivan  v.  Bomett,  lOS  U.  &  840^  841. 
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80  L.  112^  Buggestliig  that  the  BogUah  statute  had  not  beui  cranctly 
quoted  and  that  Oie  ruling  did  not  aitply  to  UlBwnri. 

MisoeUaneonk— Cated,  bnt  not  In  point  In  Oampbell'i  Oim^  2 
Bland  Oh.  237,  20  Am.  Dec.  87a 


Admiralty.—  Probable  caase  Is  not  matter  of  defense  In  mnnlcdpal 
Mlsnre  In  admiralty,  except  where  bo  made  by  atatnte,  p.  878. 

Cited  and  principle  applied  in  Averill  t.  Smith.  17  Wail.  03,  94. 
21  L.  617,  and  Intimating  that  the  court  In  the  principal  case  re- 
ferred to  section  89  of  the  collection  act  as  In  point;  Stacey  t. 
Bmery.  97  U.  S.  648,  24  L.  1035,  holding  that  the  certificate  i^ven 
under  section  89  extended  to  the  party  directing  the  selsnre;  Smith 
T.  ATerill,  7  Blatchf.  81.  F.  0.  18,007,  where  a  certificate  bad  been 
given  under  a  statute;  United  States  t.  I^eindeer,  27  Fed.  Gas.  768. 
holding  that  if  the  certificate  is  refused,  the  party  seizing  is  liable 
In  damages;  Williams  r.  Delano,  166  Mass.  14,  28  N.  B.  1123,  hold- 
ing ttiat  where  a  seizure  is  made  as  provided  1^  statute,  the  party 
seizing  Is  not  liable  to  an  action  at  law. 

Distinguished  In  The  Palmyra,  12  Wheat  17,  6  L.  636,  holding  It 
not  decided  tiiat  in  maritime  torts  generally,  probable  canse  might 
not  be  a  defense. 

Admiralty.—  Probable  canse  Is  a  defense  In  case  of  capture  Jure 
belli,  exempts  the  ciy^tors  firom  damages  and.  If  strong  enough,  gives 
tiiem  costs  and  expenses  in  proceeding  to  adjudication,  pp.  872,  878. 

Cited  and  applied  in  The  Thompson,  8  Wall  162, 18  U  67,  a  case  of 
seiznre  of  ship  during  the  Rebellion;  The  Ship  La  Manche,  2 
Sprague,  216,  F.  C.  8,004,  holding  that  If  the  case  be  one  of  further 
proof  there  Is  probable  cause. 

Zntematlonal  law.—  One  nation  cannot  seize  vessels  twe  olfaises 
against  Its  own  laws  in  ports  of  another,  p.  871. 

Cited  and  rule  applied  in  Crapo  v.  KeUy,  16  Wall.  638,  21  L.  439. 
Cited,  arguendo,  in  dissenting  opinion.  United  States  v.  Erie  By. 'Co.. 
106  U.  S.  335,  27  L.  165.  1  S.  Ct  232,  on  the  question  whether  United 
States  could  tax  bonds  of  nonresident  aliens;  Brown  v.  Duchesne. 
2  Curt  373,  F.  C.  2,004,  as  instance  of  unlawful  seizure;  The  People 
T.  McLeod,  25  Wend.  580, 1  Hill,  424,  87  Am.  Dec  868.  applying  the 
ruling  to  arrest  of  a  foreign  subject  f<nr  oCCense  committed  in 
territorial  waters. 

Oonfliet  of  laws.- Phrases  In  municipal  laws  must  alw^n  be 
restricted  In  constmction  to  places  and  persons  upon  v^om  tlie 
legislature  have  authority  and  Jurisdiction,  p.  370. 

Distinguished  In  Green  v.  State,  66  Ala.  44,  41  Am.  Bep.  746, 
holding  reasoning  not  applicable  where  a  crime  Is  perpetrated 
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partly  In  one  State  and  partly  In  another;  Ex  parte  McNeeley.  88 
W.  Ya.  02,  82  Am.  St  Bep.  838,  U  S.  0.  ^8,  holding  a  crime  com- 
mitted In  one  country  cannot  by  leglslatlTe  fiction,  be  considered  an 
offense  In  another. 

Xntematlonal  law.— When  the  boundary  Une  betwew  two  na* 
tlons  mna  along  the  middle  of  a  river,  the  whole  river  Is  common 
to  both  for  all  pnrposee  of  navigation  as  a  common  highway,  p  369. 

Cited  to  thlE  point  in  United  States  v.  Rodgers,  ISO  U.  S.  272,  37 
L.  1070,  14  S.  Gt  118,  In  dissenting  opinion,  arguendo,  that  the 
open  waters  of  the  Great  Lakes  were  not  "high  seas;"  The  At^ 
lantie,  1  Ware,  122,  F.  0.  621.  applying  the  rule  to  waters  separat- 
ing the  United  States  from  British  provinces;  The  Pilot  48  Fed. 
320^  applied  to  the  waters  of  the  strait  of  Juan  de  Fnca. 

Distinguished  In  The  Pilot  60  Fed.  480,  7  U.  S.  App.  188,  as  not 
anttaorlty  for  the  contention  that  no  part  of  the  Strait  of  Juan  de 
Fnca  was  foreign  water. 

Conflict  of  laws.— Arrest  of  an  offending  vessel  must  be  re- 
strained to  places  where  the  jurisdiction  of  the  arresting  country 
Is  complete  to  its  own  waters,  or  to  the  ocean,  the  common  high- 
way of  an  nations,  p.  371. 

ated  In  GucuUn  v.  Louisiana  Ins.  Go..  S  Mart  (N.  S.)  482,  16  Am. 
Dee.  208,  limiting  the  warrant  under  a  policy  warranted  free  from 
loss  from  Illicit  trading  to  rightful  selznres. 

Dntlea^  Tlndar  act  <tf  1708,  a  vessel  entwlng  American  watem 
is  not  compelled  to  make  entry  at  the  custom-house  of  flie  district 
unless  bound  to  an  American  port  P<  370. 

Olted  and  ruling  followed  In  The  Javlrena,  67  Fed.  ISB,  80  U.  S. 
Appk  21%  holding  revised  statutes,  section  2773,  corresponds  sulh 
stantlally  with  the  provision  construed  in  prindpal  casb 

*  Karlne  tort—  Measure  of  damages  in  cases  of  admiralty  tint 
does  not  depend  on  probable  profits  of  voyage  either  on  ship  or 
L-argo;  rules  of  damage  laid  down.  pp.  876,  877. 

Cited  and  rule  applied  In  Pacific  Ins.  Co.  v.  Conard,  1  Bald.  144, 
F.  G.  10,647,  reviewing  authorities;  The  Rhode  Island.  Abb.  Adm. 
104,  F.  G.  11,743,  applying  the  mle;  The  Alice,  12  Fed.  5U2,  holding 
that  measure  of  damages  for  nondelivery  of  cargo  Is  value  at  place 
of  shipment  not  destlnadon;  The  Sam  Brown,  28  Fed.  6B1,  UmitlBf 
damages  In  action  of  tort  to  actual  damages  sustained  at  time  and 
place  of  Injury;  Danolds  v.  State,  80  N.  T.  50.  42  Am.  Bep.  284, 
holding  that  the  same  rule  applied  against  the  government  as 
against  Individuals.  Referred  to  In  Steam  Nav.  Go.  v.  Merchants* 
Bank.  6  How.  480^  12  L.  604^  re«pectins  UabUlty  of  owner  for  tort 
of  master. 
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Xtamvm^— In  cases  of  tort  as  well  aa  ez  contractu,  damage* 
for  dday  or  dotation  of  Teasel  may  be  awarded,  p.  S78. 
Olted  aa  being  a  wellHwttled  role  In  ThB  Nneatra  SefiOTa  de  Begla, 

108  U.  S.  103,  27  L.  666.  2  S.  Ct.  293,  a  case  of  unlawfnl  seizure  as 
a  prtee;  The  Conquerre,  186  U.  S.  125,  126.  41  L.  945,  17  S.  Ct  516, 
collecting  and  reviewing  autboritles,  but  limiting  the  rule  to  actual 
proved  loss  by  the  detention;  The  Narragansett,  01c.  396,  F.  0. 
10,020,  and  applied  to  demurrage  while  ship  under  repairs  from 
collision;  The  Rhode  Island,  Abb.  Adm.  104,  F.  0. 11.748,  as  instance 
and  correct  ruling;  Spragne  v.  West,  Abb.  Adm.  654,  F.  O.  13,266, 
applying  the  rule;  Hawgood  t.  One  Thousand  Three  Hundred  and 
Ten  Tons  of  Coal.  21  Fed.  685,  686.  aa  correctly  defining  demur- 
rage; Falkenburg  v.  Clark,  11  B.  L  283,  as  correctly  defining  de- 
murrage and  adopting  It;  note  on  demurrage  in  Van  Etteu  v. 
Newton,  30  Am.  St  Rep.  636,  639. 

Admiralty  —  Damages.— Couns^'s  fees  may  be  allowed  both  In 
prize  and  instance  cases,  p.  379. 

Olted  and  rule  appUed  in  United  States  v.  Waters,  183  U.  S.  212, 
33  L.  695,  10  8.  Ct  200,  referred  to  on  same  point  in  Pacific  Ins. 
Co  V.  Oonard,  1  Bsld.  145,  F.  G.  10.647,  and  mle  applied;  Jay  v. 
Almy,  1  Wood.  &  M.  271,  F.  C.  7,236,  as  instance  of  proper  allow- 
ance, but  improper  when  not  allowed  in  previous  action  resulting 
in  nonsuit;  Allen  v.  Blunt,  2  Wood.  &  M.  147,  F.  O.  217,  where  rale 
extended  to  damage  suits  for  infringement  of  patents. 

Overruled  In  The  Margaret  v.  The  Connestoga,  2  Wall.  Jr.  123. 
F.  0.  9,070,  where  the  court  pointedly  refused  to  follow  the  ruling. 
Referred  to  in  genmil  discussion  In  Sturgls  v.  Tlie  Joseph  Johnson. 
23  Fed.  Cas.  327.  saying  that  atatnte  of  February  20.  1863,  had 
taken  away  the  discretion  of  the  court  to  award  counsel's  fees. 
Cited  In  The  Wreath.  30  Fed.  Cas.  663,  where  costs  were  allowed, 
the  court  saying,  the  allowance,  when  made,  Is  on  exceptional  and 
extraordinary  reasons;  The  City  of  Augusta,  80  Fed.  808,  remarking 
that  rule  was  changed  by  act  of  1863. 

Judicial  notice.— The  court  Is  bound  to  take  such,  of  public  facts 
and  geographical  positions,  p.  874. 

(Mted  and  ruling  applied  in  Peyroux  t.  Howard,  7  Pet  342,  8  L. 
707.  to  the  position  and  flow  of  the  tide  at  New  Orleans;  The 
Minna,  Blatchf.  Pr.  335,  F.  O.  9,634.  and  The  Annie,  Blatchf.  Pr. 
337,  F.  C.  417.  to  notorious  practice  of  blockade  running  by  ship- 
owners; Lands  v.  Cargo  of  Coal.  4  Fed.  480.  applying  the  ruling 
to  navigable  waters;  Ex  parte  Lane,  6  Fed.  37,  to  the  fact  that 
Ontario  is  a  British  province;  Bnimagim  v.  Bradsbaw,  39  Cal.  40, 
holding  Judicial  notice  will  be  taken  of  geographical  divisions  of 
coonties  and  incorporated  cities;  Hipes  v.  Cochran,  18  Ind.  177, 
on  the  question  of  suflldency  of  m  notice  dependent  upon  increased 
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fatdUties  of  transport;  State  t.  Warner,  61  Me.  18B.  holding  the 
court  could  take.jndlclal  notice  o(  the  posltton  of  an  Island  In  the 
coant7  of  York. 

Bee  adjndicata.— An  unappealed  decree  of  acquittal  Is  condu- 
sire  evidence  In  every  inquiry  before  another  tribunal  that  there 
was  no  case,  p.  807. 

ated  and  principle  applied  in  Cushlng  v.  Laird.  107  U.  8.  80,  27 
L.  395,  2  S.  Ct.  204,  as  to  a  prize  of  war,  but  saying  It  was  no 
determination  as  to  title;  The  Rhode  Island,  Abb.  Adm.  108,  F.  O. 
11.743.  applying  the  rule  to  report  of  the  commissioner;  Hall  v. 
Warren,  2  McLean,  334,  F.  O.  6,952,  holding  that  certificates  of 
condemnation  and  acquittal  were  alike  conclusive;  Fuller  v.  Colby, 
3  Wood.  &  M.  11,  P.  O.  5,149,  applying  the  rule;  Bailey  v.  Bund- 
bene.  48  Fed.  82,  approving  and  applying  the  rule  to  a  prior  adju- 
dication ttiat  there  had  been  no  collision. 

Maritime  tort.—  Remedy  In  personam  may  be  pursued  In  ad- 
miralty, p.  365. 

Cited  as  Instance  of.  In  Manro  v.  Almeida,  10  Wheat  487,  6  L. 
872,  saying  the  question  must  be  considered  settled;  Waring  v. 
Clarke,  5  How.  486,  487,  12  L.  248,  holding  that  admiralty  Juris- 
diction in  tort  is  given  by  locality;  New  Jersey  Steam  Nav.  Co.  v. 
Merchants'  Bank.  6  How.  436,  12  L.  505.  approving  the  rule;  Price 
v.  Thornton,  10  Mo.  138,  rule  applied  to  case  of  a  slave  permitted 
to  ship  on  a  boat  and  subsequently  lost 

Mlscellaneoos  eltatiottB.—  Cited  In  Osbom  t.  United  States  Bank, 
9  Wheat  870,  d  L.  236,  as  Instance  where  Interests  of  central  gov- 
emmoit  committed  to  subordinate  agents;  Steele  v.  Thacher,  1 
Ware,  97,  F.  C.  18^48,  as  instance  of  exercise  of  admiralty  Juris- 
diction in  case  of  tort  partly  on  land  and  partly  on  water. 

9  Wheat  887-890.  6  L.  116,  TBB  BMILT  AND  THB  CABOLINB. 

SUITS  trade.—  Seizure  of  vessel  may  be  made  as  soon  as  prepara- 
tions have  advanced  so  far  as  to  show  the  real  purpose,  p.  389. 

Cited  and  ruling  applied  in  The  St  lago  de  Ouba,  9  Wheat.  413,  6 
L.  123,  holding  that  the  object  of  the  particular  fitting  out  being 
apparent  the  right  of  seizure  follows;  The  Plattsburgb,  10  Wheat 
141,  6  U  286,  and  United  States  v.  Ooodlng.  12  Wheat  478.  6  L.  697, 
holding  it  Is  snffldent  if  any  preparations  are  made  for  the  unlawful 
purpose;  The  Slavers  (Sarah),  2  WalL  371, 17  L.  907.  and  The  Slavers 
Weathergage.  2  Wall.  880,  17  L.  910,  approving  and  applying  th» 
rule  to  similar  state  of  facts;  United  States  v.  Simmons,  96  U.  S. 
365,  24  L.  821,  applying  the  principle  to  a  seizure  of  distilling 
apparatus;  The  Yacht  Wanderer,  ^ragae,  619.  F.  C.  17,139.  holding 
It  not  necessary  that  fittings  are  adapted  to  unlawful  purpose,  when 
Intent  otherwise  proved;  OommonwealUi  t.  King,  t  Whart  408, 
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applying  tbe  rale  to  an  attempt  to  export  flonr  from  New  Jtnef 
without  branding 

Libel  in  admiralty^  Alternatlye  charges  in  same  libel  when  eacb 
constltnteB  an  offense  la  no  objection  in  admiralty  or  even  to  ao 

Indictment  at  common  law,  p.  387. 

Cited  In  The  Confiscation  Oases,  20  Wall.  105,  22  L.  822.  applying 
ruling  to  confiscation  of  property  of  rebels;  United  States  t.  Three 
Hundred  and  Nlnety-slx  Barrels  Distilled  Spirits,  28  Fed.  Oas.  122. 
rallng  as  to  what  aUegatitms  In  information  are  suffldettt;  United 
States  T.  Fifteen  Barrels  of  Spirits,  61  Fed.  421,  allied  to  charges 
for  illegally  Importing  spirits. 

Flaadli^— Brrors  In,  must  be  objected  to  In  the  trial  conrt 
where  amendments  can  be  made,  and  objections  cannot  be  first  made 
In  Court  of  Appeals,  p.  886. 

Cited  In  Aiken  t.  Bemis,  3  Wood.  &  M.  848,  F.  C.  109,  holding 
amendments  In  Informations  allowable  after  writ  of  error;  United 
States  T.  Three  Hundred  and  Nlnety-slx  Barrels  Distilled  Spirits, 
28  Fed.  Cas.  122,  illustrating  extent  of  permissible  amendments. 

Penal  statutes,  constmctlon  of. —  The  object  of  the  statnte  most 
be  sought  and  no  Interpretation  adopted  which  will  defeat  Ite  own 
purpose  If  it  will  admit  of  any  other  reasonable  construction, 
p.  888. 

Cited  tn  Burt  t.  State,  S9  Ala.  94»,  saying  the  rule  requiring  strict 
construction  of  penal  statutes  applies  to  the  offense,  not  tiie  punish- 
ment; Bx  parte  Jolce,  88  Ala.  138,  7  So.  4,  applying  the  principle 
to  a  conylctlon  for  carrying  on  a  lottery;  Daniel  v.  Gay,  19  Ark.  133, 
applying  the  ruling  to  the  Interpretation  of  the  term  "  mulatto  "  In 
a  suit  for  freedom;  State  t.  WilUams,  85  Mo.  App.  546,  applied  tn 
g^ieral  dtecussion;  Ex  parte  Deldeshdmer,  14  Ner.  818,  holdlag  the 
ruling  not  to  be  in  conflict  with  Dwarrls  oa  Statutes,  711. 

MlscellaneoQs  dtattms^-Oited.  but  not  In  poln^  In  United  States 
Three  Hundred  and  Nlnety-slx  Barrels  Distilled  Spirits,  28  Fed.  Cas. 
122. 

9  Wheat  891-408,  6      118^  THB  MBBINO. 

Pleadings  in  admiralty.— When  a  charge  la  so  clearly  set  forth 
as  to  bring  It  within  the  statute,  the  addition  of  the  words  **  contra 
formam  statutl  *'  is  unnecessary,  p.  401. 

Cited  to  this  point  In  Hie  Confiscation  Cases,  20  WalL  111.  22  U 
824,  holding  the  omission  not  available  In  a  court  of  error,  and 
rule  confined  to  dvll  cases;  American  Ins.  Co.  v.  Johnson,  Blatchf. 
&  H.  15,  F.  O.  808,  ^proving  the  rule  In  general  discussion;  Walsh 
V.  United  Statea,  8  Wood,  ft  M.  848,  F.  a  17,11^  holding  courts  an 
liberal  In  allowing  amendments,  erea  in  Informations;  United 
States  v.  Parynthia  Davis,  1  OUfl.  68fi^  F.  a  10,008,  approving  the 
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role  whm  there  an  no  technical  words  envloyed  In  the  statute; 
The  Idaho,  12  Sawy.  168,  29  Fed.  189,  ^proving  the  role  and  dls- 
tfnffDlshlng  between  pleading  In  action  at  law  for  a  statntory  pen- 
alty and  lil>el  in  admiralty;  The  Cherokee,  6  Fed.  Gas.  649.  holding 
libela  for  fbrfeltnre  mnst  set  forth  distinctly  the  gronnd  and  cause 
of  demand. 

Jnrlsdletion  In  admiralty.—  Setanre.  If  made  within  waters  of  a 
foreign  nation,  belongs  to  court  of  district  into  which  the  property 
is  bnraght,  and  in  which  proceedings  are  Institnted.  Illegality  of 
selnire  does  not  affect  the  jurisdiction,  pp.  402,  40S. 

Cited  to  this  point  in  Re  Johnson,  167  U.  S.  126,  42  L.  105,  17 
S.  Ct  737,  as  haTing  approved  the  ruling  in  The  Richmond,  9  Gr. 
102,  8  tj.  670,  and  distinguishing  between  arrests  In  cItII  and  crim- 
inal cases;  The  Washington,  4  Blatchf.  109,  F.  G.  17.221,  In  general 
discussion  as  to  Jurisdiction  in  a  stisnre  for  violation  of  revenne 
laws;  The  Peterhoff,  Blatchf.  Pr.  605,  F.  O.  11.024,  applying  the 
ruling  to  a  prize  taken  on  the  high  seas,  carried  to  Key  West,  then 
to  New  Tork.  where  proceedings  Instituted;  note  to  "  The  Tug 
May."  in  9  Blss.  249,  F.  O,  9.830,  where  the  seizure  was  made  within 
adlstrlct 

Slaves.—  Intention  of  act  of  1800  was  to  prevent  citizens  of  United 
States  affording  any  facilities  to  the  trade  and  the  offense  consisted 
In  the  employment  of  a  vessel  belonging  to  United  States  citizen  in 
carrying  alavea,  regardless  of  the  purpose,  pp.  404,  405. 

Cited  in  United  Stotes  t.  Battiste.  2  Snnm.  246,  F.  a  14.546, 
ad^qytlng  the  constmction  of  the  statute;  Charge  to  grand  Jury  by 
Wayne,  J.,  80  Fed.  Gas.  1027,  on  alleged  violation  of  the  statnte 
prohibiting  carrying  slaves  from  one  port  to  another  in  a  foreign 
country. 

Pleadinge;— Irregularities  In,  are  waived  by  appearance  of  the 

parties  Interested,  and  their  pleading  to  the  merits,  pp.  400,  401. 

Cited  as  instance  In  Stewart  George  v.  Skeates,  19  Ala.  743. 
where  technical  objection  as  to  seizure  not  allowed  after  Issue  Joined 
on  the  merits. 

9  Wheat.  409-420,  6  L.  122.  THB  ST.  JAOO  DB  CUBA. 

Admiralty.—  Gourto  will  not  enforce  contracte  for  wages  or  ma* 
terials.  If  connected,  however  remotely,  with  an  unlawful  purpose 
which  the  claimant  might,  upon  inquiry,  have  ascertained,  pjf.  414, 
416. 

Cited,  collecting  authorities,  and  applying  the  principle  In  Tufts 
T.  Tufts.  8  Wood.  &  U.  606,  F.  O.  14,283,  where  it  was  sought  to 
enforce  a  contract  against  public  policy;  The  Ann,  6  Hughes,  298,  8 
Fed.  928,  applying  the  rule  In  a  case  of  unlawful  oyster  dredging; 
The  Jennie  Hayes,  37  Fed.  87^  holding  In  such  case  the  services 
rendered  wonld  be  lllegaL 
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Uarltime  liens.— The  whole  object  of  giving  admiralty  process 
and  priority  of  payment  to  privileged  creditors  of  a  vessel.  Is  to 
fnrnlsh  wings  and  legs  to  the  forfeited  hull  to  get  back,  for  the 
iwneflt  of  all  concerned;  that  Is,  to  complete  her  voyage,  p.  419. 

Quoted  In  The  Del  Norte,  90  Fed.  C09,  constnilng  Washington 
statute  governing  maritime  liens;  North  Am.  Com.  Go.  v.  United 
States,  81  Fed.  749;  S.  0.,  sub  nom.  The  Loula  Olsen,  48  U.  S.  App. 
267,  holding  lien  for  supplies  Innocently  furnished,  not  defeated  by 
subsequent  forfeiture  for  subsequent  Illegal  acts.  Gited  In  In  re 
Hydraulic,  etc.,  Dredge,  80  Fed.  555,  53  U.  S.  App.  230.  holding 
A  contract  for  furnishing  coal  to  a  dredge  used  for  making  a  fill  for 
railroad  purposes  not  an  admiralty  contract 

Maritime  liens,  order  of  ranking.—  As  to  liens  for  materials  and 
supplies  the  last  lien  will  supersede  the  preceding.  The  last  bottomry 
bond  will  override  all  that  precede,  and  an  abandonment  to  a  salvor 
win  supersede  every  prior  claim,  p.  416. 

Olted  to  this  point  In  The  GUde.  167  U.  S.  610,  42  L.  297,  17  S.  Ct 
'831,  as  formulating  the  general  rule,  but  holding  tbat  a  Hen  for 
damages  occasioned  by  negligent  towage  must  be  preferred  to 
previous  lien  for  supplies;  Tbe  J.  G.  Stevens,  170  U.  S.  120,  42  L. 
972,  18  S.  Ct  547,  as  supplying  the  general  rule,  but  holding  it  did 
sot  apply  to  the  making  of  claims  for  damages  by  collision  and  for 
supplies;  Tbe  Hendrlk  Hudaon,  11  Fed.  Oas.  1096.  applying  rule  to 
■contract  made  by  master  to  contract  for  transport  of  merchandise 
to  collect  prior  charges  for  which  ship  would  be  liable;  Marsh  v.  The 
Minnie,  16  Fed.  Gas.  814,  holding  Uen  of  materialmen  for  repairs 
preferred  to  that  of  mortgagee  for  unpaid  purchase  money. 

Forfeiture  of  venel  overrides  rights  of  snbsequent  purchaser, 
whether  with  or  vrithout  notice,  p.  416. 

Cited  as  having  established  this  principle  In  **  The  Distilled 
Spirits."  11  WalL  368,  20  L.  171.  but  In  the  principal  case  the 
principle  la  annmed  aa  law  and  acted  upon. 

Admiralty  claims.— Forfeiture  does  not  override  rights  derived 
under  maritime  contracts,  fairly  and  honestly  acquired,  whether 
«aUed  liens  or  privileges,  pp.  416,  417. 

The  following  citing  cases  affirm  and  a^ly  this  principle:  The 
Siren,  7  Waa  169,  19  L.  132,  holding  as  setUed  law  that  all  mari- 
time claims  in  the  vessel  extend  to  proceeds  of  sale;  The  Patapsco, 
13  Wall.  330,  20  L.  698,  applying  the  principle  and  saying  It  had 
also  been  extended  to  seamen's  wages;  The  Rumbell,  148  U.  S.  9. 
S7  L.  346,  13  S.  Ct  489,  holding  liens  for  repairs  and  supplies  over- 
rode claims,  except  for  wages  and  salvage;  Moran  v.  Stnrges.  154 
n.  S.  282,  88  lu  990,  14  a  Ct  1027.  applying  rule  and  collecting 
AUflioritiea:  The  Botoey.  Blatchf.  ft  H.  232,  F.  a  11,993,  applying 
tlie  prludple  of  ^lority  of  dalm  for  wages  to  that  for  port  duet; 
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The  Lanrel,  Newb.  273,  F.  O.  15,569,  holding  that  United  States 
claim  fiv  violation  of  statute  did  not  oTerrlde  that  of  material- 
men; The  HaiT  Ann,  Abb.  Adm.  272,  F.  O.  9.191,  and  The  Jennie 
Hayes,  87  Fed.  874,  as  directly  In  point  on  the  subject  of 
seamen's  wages;  The  Elexena,  58  Fed.  865,  bnt  holding  that  these 
rights  might  be  confiscated  In  doe  ironrse  of  proceeding  by  the 
rommon-law  cotirts  of  State  as  well  as  of  tlie  United  States;  North 
Am.  Com.  Co.  t.  United  States,  SI  Fed.  751,  752;  S.  C  snb  nom. 
The  Loois  Olsen,  48  U.  S.  App.  367,  368,  369,  871,  examining  prin- 
cipal case  at  length  and  holding  lien  for  supplies  Innocently  fur- 
nished Is  not  defeated  by  snbseqnent  Illegal  acts  and  forfeiture 
thNefor;  Briggs  t.  A  Light  Boat,  7  Allen,  297,  holding  that  title 
acquired  by  forfeiture  was  subject  to  same  liens  as  If  acquired  by 
private  sale;  Union  Pac.  R.  R.  Go.  v.  United  States,  2  Wyo.  186. 
192,  applying  the  principle  to  lien  of  a  common  carrier  of  goods 
carried  for  a  government  contractor;  McKenzie  v.  The  Oglethorpe. 
16  Fed.  Gas.  206,  applying  rule  to  wages  of  foreign  seamen  who 
unknowingly  contracted  for  voyage  on  American  ship:  The  Velocity. 
28  Fed.  Gas.  1141,  holding  mle  not  applicable  to  <dalm8  under  local 
laws. 

Dlstlngntahed  In  The  Haytlan  Bepnblic,  66  Fed.  122.  and  The 
I^uls  Olsen.  74  Fed.  246,  holding  that  forfeiture  cuts  ofT  liens 
for  supplies  furnished  prior  to  cause  of  forfeiture;  Briggs  v.  A  Light 
Boat  11  Allen,  182,  183.  holding  that  State  courts  could  not  enforce 
a  materialman's  lien  against  a  ship  built  for  the  goremment 

Hypothecatlcm  Tesael  to  materialmen.—  Power  of,  belongs  to 
the  master  alone;  when  owner  Is  present  contract  Is  presumed  to 
be  with  him  on  his  ordinary  responsibility,  and  no  Hen  attaches  tn 
vessel  pp.  41(^  417. 

The  citing  cases  affirm  and  apply  this  prim^ple  as  follows: 
Thomas  T.  Osbora,  19  How.  29.  15  L.  537,  affirming  the  role,  but 
refnaring  to  extend  it  to  case  of  an  owner  pro  hac  vice  In  com- 
mand of  the  vessel;  S.  0.,  p.  88, 15  L.  641,  holding  that  a  shipmaster 
who  contracts  for  a  voyage  upon  "a  lay"  can  bind  the  ship;  The 
Kate,  164  U.  S.  466,  41  L.  516,  17  S.  Ct  138,  and  The  Valencia,  165 
U.  S.  268,  41  L.  713,  17  S.  Ct  824,  holding  that  no  Hen  attached 
when  suppUes  were  furnished  on  the  order  of  a  charterer;  The 
Valencia.  166  U.  8.  271,  41  L.  718,  17  S.  Ct  325,  holding  that  sup- 
pliers were  put  upon  Inquiry  and  a  mere  beU^  was  Insufficient  to 
create  a  lien;  The  Glide,  167  U.  8.  mO,  42  L.  297,  17  S.  Gt  981. 
nffirmlng  the  mle  and  collecting  authorities;  Phelps  v.  The  Camilla, 
Taney.  410,  F.  a  11,073,  holding  same  mfe  appUed  when  owner's 
resident  agent  purchased  in  his  own  name;  Hill  v.  The  Golden 
Gate,  Newb.  813.  F.  a  6,492,  applying  the  mle;  Sarehet  v.  The 
Davis,  Crabbe,  200,  F.  O.  12,357.  applying  the  mle;  The  Regulator, 
1  Hask.  30,r.O.  11,666.  applying  tke  role  where  In  a  foreign  port 
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snppUes  were  ordered  by  the  managlDg  owner;  The  Norman,  6  Fed. 
407,  applying  the  rule  where  supplfes  ordered  hj  the  charterer: 
Stephenson  v.  The  Francis,  21  Fed.  721,  In  general  diBcussIon.  re- 
viewing antborltles  on  the  iwlnt  and  applying  role;  The  Kingston, 
23  Fed.  202,  as  having  settled  the  rule  and  holding  that  a 
lien  on  a  vessel  could  not  tw  enforced  In  District  Court  unless  of  a 
marittme  nature;  The  Mary  Morgan,  ?8  Fed.  19S,  collecting  nnd 
reviewing  the  anihorltles,  holding  that  the  doctrine  of  Implied  lien 
had  not  been  extended  to  debts  contracted  by  the  owner,  ezc^t  In 
exceptional  circumstances;  The  Norman,  28  Fed.  384.  applying  the 
rnle  where  coal  was  supplied  by  order  of  the  charterers  In  a  foreign 
port;  The  Willamette  Valley,  68  Fed.  570,  29  U.  S.  App.  447,  apply- 
ing tlie  rule  where  the  vessel  was  sent  by  a  receiver  out  of  his 
court's  jurisdiction  in  charge  of  a  master;  Marsh  v.  The  Minnie, 
16  Fed.  Oas.  818,  saying  it  had  been  doubted  if  owner  could  make 
valid  hypothecation  bottomry  bond  In  home  port;  Spedden  v. 
Koenlg,  TO  Fed.  SOT,  42  U.  S.  App.  67,  holding  that  In  the  home 
port,  where  owners  easily  accessible,  master  could  not  create  lien 
without  authority;  The  Burton,  84  Fed.  1000,  holding  that  the 
burden  was  on  the  Ubellants  to  show  that  a  Hen  was  Intended  and 
authorized  by  owners;  Case  v.  Woolley,  0  Dana,  27,  32  Am.  Dec.  63, 
holding  the  principle  well  established;  Boylan  v.  The  Victory,  40 
Mo.  253,  holding  a  contract  for  stores  and  supplies  furnished  at 
owner'a  special  request,  for  which  local  law  gave  a  lien,  enforce* 
able  In  rem  In  State  court 

Dlatlngnlshed  In  The  Geo.  T.  Kemp,  2  Low.  480,  F.  O.  5,341,  hold- 
ing the  rule  did  not  apply  when  lien  given  by  local  law;  nor  when 
owner  present  In  foreign  port  Questioned  in  The  Iris,  88  Fed.  900, 
holding  the  presumption  that  individual  llablll^  was  relied  upon 
is  Ie«  strong  than  It  was  when  the  principal  case  was  dedded. 

Hypothecation  of  vessel  for  supplies  only  arises  when  the  vessel 
Is  in  a  foreign  i>ort  or,  being  In  her  home  port  Is  falsely  held  out 
as  a  foreign  vessel,  pp.  416,  417. 

This  holding  affirmed  and  relied  upon  by  the  citing  cases,  as  fol- 
lows: FldEell  T.  The  Loper.  Taney,  901.  F.  O.  11,119,  applying  the 
principle  bidding  that  when  the  voyage  was  wholly  In  the  home 
State  it  was  Immaterial  that  she  connected  vrith  another 
vessel;  Re  Surplus  of  Ship  Bdlth,  11  Blatcbf.  460,  F.  O.  4,283,  col- 
lecting authorities  and  discussing  rule  of  Hen;  Francis  v.  The 
Harrison,  1  Sawy.  370,  2  Abb.  (U.  S.)  91,  F.  O.  5,038,  holding  that 
the  lien  of  a  domestic  materialman  was  enforceable  against  pro- 
ceeds in  court;  8.  C,  p.  871.  explaining  the  principles  on  which  the 
determination  of  the  master's  agency  depended;  Hill  v.  The  Golden 
Sate,  Newb.  812;  F.  a  6^492,  holding  the  lien  depends  on  the  real 
«r  supposed  residence  of  owner  and  not  on  place  of  enrollment; 
Uacy  T.  De  Wolf,  8  Wood,  ft  M.  2QB,  F.  O.  8.983>  applying  the  ml* 
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ud  holding  that  payment  by  one  of  several  part  owners  created  no 
Hen  on  the  aharea  of  the  others  In  the  vessel;  Davis  v.  Ohild.  2  Ware 
(Dav.X  SI  (74).  F.  G.  8.628^  applying  the  principle;  Fox  v.  Holt.  4 
Ben.  296,  86  Conn.  572,  F.  a  B,012,  as  having  clearly  established 
Vie  mie;  The  Nestor,  1  Snmn.  74,  F.  a  10,126,  holding  ttiat  every 
port  was  a  foreign  port  which  was  not  In  the  State  to  which  the 
vessel  belonged;  Leland  v.  The  Medora,  2  Wood.  &  M".  97,  F.  0. 
8,237.  holding  that  the  Ifen  for  repairs  In  foreign  port  exlBta  wlth- 
ont  express  hypothecation;  The  Island  City,  1  Low.  377,  F.  O. 
7,109,  applying  the  rule  where  the  ship  was  held  out  as  foreign; 
Hill  V.  The  Golden  Gate,  12  Fed.  Gas.  161,  holding  rnle  as  settled 
beyond  dispute  confining  maritime  Hens  to  fordgn  vessels  and 
that  ports  In  different  Statra  are  foreign  to  each  oflier;  Marsh  v. 
The  Minnie,  16  Fed.  Gas.  810,  applying  rule  and  holding  claims  of 
materialmen  postponed  to  mortgagee  when  owner  resident;  The 
Rapid  Transit,  11  Fed.  320,  referred  to,  arguendo,  as  stating  correct 
rule;  The  Gnmberland,  30  Fed.  460,  holding  that  such  lien  attached 
by  Implication;  The  Gilbert  Knapp,  87  Fed.  214,  holding  that  steve- 
dwe  might  have  Hen  for  servlcea  In  fordgn  port  not  In  home  port; 
The  B.  S.  Garrett  44  Fed.  880,  where  materialman  had  no  knowl- 
e^e  of  residence  In  district  of  a  part  owner  and  dealt  with  ship  as 
foreign;  The  Westover,  76  Fed.  383,  holding  that  to  charge  the 
vessel  In  home  port  there  mnst  be  a  mutual  contract  express  or 
implied;  Case  v.  Woolley,  6  Dana,  28,  32  Am.  Dec.  04,  discussing 
qnestlon  of  home  port  as  between  England  and  Dnlted  States,  and 
that  In  the  latter  any  place  where  the  vessel  and  Its  owner  were  not 
together  should  be  considered  a  foreign  port 

Distinguished  tat  The  Snaan  G.  Owens,  28  Fed.  Oaa.  449,  as  not 
altogether  In  accord  with  The  Oeaeral  Smith,  4  Wheat  488,  4  L. 
609.  and  holding  materialmen  famishing.  suppUes  by  oiAer  of  non- 
resident owners  to  vessel  In  home  port  entltted  to  Hen. 

ICarltlme  llen^  Fair  claims  of  seamen  and  of  materialmen  wlth- 
«at  hyiwthecatlon  of  the  vessel  are  not  overridden  by  previous 
forfeiture,  even  In  the  home  port  if  13ie  vessel  Is  held  out  as  foreign, 
p.  417. 

Cited  in  The  Rnmbell,  148  D.  S.  12,  87  L.  347.  18  a  Ot  600. 
holding  as  settled  that  general  maritime  law  gave  a  Hen  for  neces- 
sary repairs  in  a  foreign  port  enforceable  in  admiralty;  S.  CL,  p.  12, 
87  li.  347,  13  8.  Gt  600,  holding  as  settled  that  Independently  of 
local  statute  there  was  no  Hen  for  repairs  In  home  port;  The 
Celestlne,  1  Blss.  5,  F.  0.  2,641,  holding  the  liens  were  also  pre* 
ferred  to  a  bona  fide  purchaser  without  notice;  The  America,  1  Fed. 
Gas.  613,  holding  that  seamen's  wages  are  generally  preferred  to 
claims  of  materialmen;  The  Pathfinder.  18  Fed.  Gas.  1295.  holding 
as  between  materialmen  the  first  seizure  has  priority. 

Dlstlnffaiahed  In  Ramsay  v.  A'Vgre,  12  Wheat  682.  0  U  7S8, 
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holding  the  point  not  settled  because  ruling  related  to  the  dlstrl- 
botlon  ot  money  In  oonrt 

Hypothecation  of  vessel  In  home  port  may  be  made  by  the  master 
by  Implication,  by  vessel  being  falsely  held  iq?  as  foreign  by  her' 
owners.  The  privilege  of  materialmra  depends  on  their  btflef  of 
teets,  pp.  417,  41& 

Cited  and  i-ule  applied  in  The  A.  D.  Patchln.  1  Blatchf.  418.  419. 
F.  0.  87,  holding  that  master  who  was  also  owner,  but  did  not 
disclose  his  ownership,  pledged  the  ship;  The  Alice  Talnter,  14 
Blatchf.  42.  F.  O.  190,  where  the  merchant  was  not  misled  as  to 
the  real  p<Hrt  of  the  ship;  Blowers  v.  One  Wire  Bope  Oable,  19  Fed. 
448,  holding  that  materialmen  were  estopped  by  tbe  knowledge  of 
the  tticta  wlthoat  r^;ard  to  the  actual  title,  so  that  goods  placed  on 
a  vessel  became  subject  to  the  vess^'s  liens;  Stephenson  t.  The 
Francis.  21  Fed.  717,  holding  that  mere  fact  of  residence  in  State 
of  a  part  owner  unknown  to  materialman  will  not  bar  Hen  when 
vessel  appears  to  belong  to  foreign  port;  The  Oamberland,  80  Fed. 
461,  holding  where  charterer  was  part  of  time  master  and  no 
knowledge  of  charter  shown  lien  attached  while  mastership  lasted; 
Gager  v.  The  A.  D.  I^tchln,  9  Fed.  Gas.  1028.  holding  that  a 
contract 'of  salvage  made  with  owner  as  master,  ownership  being 
unknown,  was  enforceable  in  rem.  See  also  note  to  62  Am.  Dec. 
241,  on  dependency  of  Uen  on  vessel  In  home  port  on  local  law. 

Xtrhartage.—  Olalm  for,  Is  good  against  all  the  world,  wbelher  ttw 

object  of  the  voyage  la  lawful  or  not.  p.  418. 

Cited  and  rule  applied  In  The  Kate  Tremalne,  B  Ben.  65,  68,  F. 
O.  7,622,  holding  that  wharfage  Is  a  maritime  demand  different 
from  that  of  materialman  and  an  implied  Hen  on  the  vessel;  Dela- 
ware Blvor  Storage  Co.  v.  The  Thomas,  7  Fed.  Jas.  418,  htddlng 
claim  for  wharfage  not  enforceable  In  admiralty;  Broolunan  t. 
Bamlllt  48  N.  T.  56S,  8  Am.  Rep.  788,  bidding  a  dalm  for  wharfage 
was  a  maritime  claim  not  enforceable  In  State  courts. 

Maritime  lien.—  Preferred  Hens  by  parties  debtors  to  the  vesseL 
The  payment  should  be  appUed  to  the  items  entitPd  to  precedence, 
p.  41& 

Olted  In  The  J.  F.  Spencer,  5  Ben.  158,  F.  O.  7,816.  applying  the 
mle  to  freight  moneys  received  by  consignee  of  a  ship. 

Miscellaneous  citations.— Cited  in  general  discussion  In  Waring 
T.  Clarke,  6  How.  409,  12  L.  235,  saying  that  decisions  rested  on  the 
principle  that  the  subject-matter  in  cases  of  contract  determined 
the  Jurisdiction;  New  Jersey  S.  N.  Co.  v.  Merchants*  Bank,  6  How. 
890, 12  U  485,  as  Instance  of  Jurisdiction  of  admiralty  over  suits  by 
materialmen;  The  Kalarama.  10  WalL  212,  19  L.  948,  showing  that 
maritime  law  of  the  United  States  recognized  distinction  between 
repairs  fnmiahed  in  a  home  and  foreign  port;  The  Hilarity,  ^"ft*^?hf. 
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A  H.  92.  F.  a  6.480,  as  aatbority  for  rule  that  In  respect  to  do- 
tneBtlc  ships  In  their  own  ports  the  Oonrt  of  Admiralty  must  be 
SOTemed  by  the  lex  lod;  The  Stephen  Allen,  Blatchf.  &  H.  178,  F. 
O.  13,801,  collectfnK  antliotlttes  to  the  point  that  the  question  of 
lion  or  no  lien  on  domestic  Tessels  dependi  on  local  law;  Tb& 
Infanta,  Abb.  Adm.  267,  F.  C.  7,030.  holding  that  a  maritime  lien 
was  regarded  as  being  an  element  In  the  original  contract  and 
Inherent  therein;  The  Young  Mechanic,  2  Oart  410,  F.  C.  18,180, 
In  general  dlBcussion  as  to  the  nature  of  a  maritime  lien  and 
bow  It  was  not  forfeited  by  breach  of  municipal  law;  Drlnkwater 
r.  The  Spartan,  1  Ware,  1S3,  F.  0.  4,(^,  and  The  Richard  Bnsteed. 
1  Spragne,  447,  F.  O.  U,764,  holding  that  the  Jurisdiction  of  t&» 
Court  of  Admiral!?  bad  been  distinctly  asserted  over  maritime  con- 
tract by  materialmen  In  the  principal  case;  The  Gallsto,  2  Ware 
(DaT.).  S9  (81),  F.  G.  2.816;  to  the  point  that  whenever  the  law  gave 
a  Hen  on  the  vessel  It  would  be  enforceable  In  rem;  The  Hendrik 
Hudson,  11  Fed.  Cas.  1095,  general  discussion  as  to  various  terms 
used  to  express  the  Idea  of  a  privileged  debt  secured  by  maritime 
lien;  Ludlngton  v.  The  Nucleus,  IS  Fed.  Gas.  1095,  holding  that 
when  a  lien  was  given  by  local  law  for  contract  for  materials  It 
could  be  enforced  In  admiralty;  The  Alvlra,  63  Fed.  140,  Id  general 
dlscnsriott  distinguishing  between  the  prlndples  applicable  to  mart- 
time  liens  and  tbose  created  by  State  law;  note  to  41  Am.  St  B«p. 
762,  on  waiver  of  mecbanlcs*  liens  by  taking  sAcoritlsfl. 

9  Wheat  421-430.  6  L.  126,  THE  MAROARBT. 

Admiial^.—  A  sale  or  tr&nsf  er  nnder  the  ship  registry  act  179% 
even  tor  frandnlent  purpose,  Is  binding  between  the  parties  and 
changes  the  legal  ownership,  p.  428. 

Cited  In  The  Maria,  Deady,  94.  F.  O.  9.075.  applying  the  ruling, 
holding  that  a  sale  to  a  foreign  corporation  comes  under  the  act 
without  reference  to  the  nationality  of  the  shareholders. 

Forfeiture  for  failure  to  make  known  transfer  of  ship  to  subject 
of  fordgn  State,  only  avoided  by  compliance  wltb  terms  of  ship 
registry  act  of  1792.  pp.  422.  42S. 

Olted  In  The  Maria,  Deady,  100.  F.  O.  9.075.  afllrmlng  the  rule, 
but  holding  that  time  should  be  given  tor  the  party  In  charge  to 
return  and  register  the  transfer  before  declaring  the  forfeiture. 

Pleading.— In  proceeding  under  statute  tta  forftfture,  proviso 
by  way  of  exception  from  enactiiv  danie  la  pnqieriy  mattnr  of 
defense  for  defendant  P-  426. 

Distinguished  in  Mathews  v.  Pascal,  18  La.  53,  holding  that  on» 
^.lyimiwg  f orteltnre  of  a  slave  for  removal  by  tenant  withont  con> 
srat  of  MTcnlonar,  mnst  allege  and  prove  abaenoe  eC  rontwil 
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Adxnixaltr.— The  proviso  of  exception  In  tbe  sblp  nglsttr  act 
of  1792  applies  only  In  case  of  a  part  owner,  not  to  a  sole  owner, 
p.  420. 

Cated  and  rule  appUed  In  The  Florenso,  Blatcbf.  &  H.  F.  O. 
4,886,  holding  purchase  of  the  entire  ship  snbsequent  to  act  of  for^ 
feiture  under  the  act  will  not  prevent  the  forfeiture. 

9  Wheat  430-444,  6  L.  128,  TWO  HUNDEBD  OHBSTS  OP  TEA- 
Dntiae.— Terms  UMd  In  classification  of  subjects  of  taxation 
must  be  understood  In  ttielr  known  commercial  sense,  according 
to  the  general  usage  and  known  denominations  of  trade,  p.  438. 

Cited  and  rule  applied  in  the  following  eases:   Barlow  v.  United 
States,  7  Pet.  410,  8  L.  731,  construing  section  of  act  of  1709  re- 
lating to  drawback  on  "  refined  sugars; "  ElUot  v.  Swartont.  10  Pet 
161,  9  L.  879,  as  to  duties  on    worsted"  goods;  Ourtls  v.  Martin. 
8  How.  109, 11  L.  517,  as  to  gnnny  doth  charged  with  duty  as  cot- 
ton bagging;  Lawrence  v.  Allen,  7  How.  797,  12  L.  918,  as  to  "  India 
rubber  shoes  "  imported  in  a  condition  for  wearing;  Arttinr  v.  Gum- 
ming, 91  U.  S.  363,  23  L.  489,  as  to  "  burlaps  "  distinguished  from 
oilcloth  foundations  or  floorcloth  canvas;  Tyng  v.  Qrinnell,  92  U.  S. 
470,  28      784,  as  to  wronght-iron  tubes,  and  holding  the  question  . 
as  to  commerctsl  name  of  import  was  one -of  fact  for  the  Jury; 
Arthur  V.  Morrison.  96  V.  S.  Ill,  24  L.  766.  as  to  *'  crupe  velln; " 
Arthur  v.  Botterfleld,  120  U.  8.  75,  81  t<.  6«t,  8  B.  Ot  717,  as  to 
goat's  hair  goods,  under  act  of  1870;  American  Net  &  Twine  Co. 
V.  Wortblngton,  141  U.  S.  471,  35  L.  823,  12  S.  Ct  56.  as  to  "  gilling 
twine  "  andnr  act  of  1883,  collecting  authorities;  Earnshaw  v.  Cad- 
walader,  145  U.  S.  256,  258,  36  L.  697,12  S.  Ot  854,  as  to  "Iron 
ore,"  holding  It  did  not  mean  dry  ore;  Cadwalader  v.  Zeh,  151,  U. 
S.  176,  38  L.  117,  14   8.  Ot  290,  as  to  "toys"  under   set  of 
1883,   collecting   authorttles;   Lntsen   v.   Uagone,   158    II.  S. 
107,  88  L.  652,  14  8.  Ot  290,  as  to  **  saccharine,"  under  act  of 
1883;  United  States  t.  BuflCalo  Gas  Oo.,  172  U.  8.  341,  as  to  natnral 
gas;  United  States  v.  Breed,  1  8unm.  164,  F.  C  14,038,  as  to  "loaf 
sugar;"  Morrison  v.  Arthur.  18  Blatchf.  190,  F.  0.  9,842,  as  to 
** crape  veils"  and  "silk  veils,"  under  act  of  1864;  Lane  v.  Russel, 
4  OUCf.  125,  T.  O.  8,068,  as  to  "ribbons,"  under  act  of  1864;  United 
States  V.  Kimball,  26  Fed.  Gas.  785,  holding  a  passenger  on  railroad 
carrying  letter  without  knowledge  of  company  does  not  subject 
company  to  penal^;  United  States  v.  Belndeer,  27  Fed.  Gas.  18^ 
arguendo,  that  in  cases  of  penalties,  a  word  must  be  taken  in  Its 
commercial  sense  to  draw  the  penal^;  Nichols  v.  Beard,  15  Fed. 
487,  as  to  **  wine  gallon  **  or  "  beer  gallon  "  with  reference  to  Im- 
ports  ot  ale  and  porter;  Appeal  of  Field,  50  Fed.  900,  as  to  "  silk 
veils,"  under  act  of  1890;  "  Zante  Ourrants/*  73  Fed.  188,  189,  as 
ta  "Zanto  currants^'*  imda  act  of  1894^  coUectlBg  and  reviewing 
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authorities;  United  States  Buffalo  Natural  Gas  Fuel  Go.,  78  Fed. 
Ill,  as  to  natural  gas,  boldlng  It  was  exempt  &om  duty  as  a 
"erode  mbmaL"  - 

Tariff  laws.— A  Ubel  1b  sufficient  which  follows  the  language  of 
tbe  enacting  clanm  of  the  act  which  inflicts  the  forfeiture,  p.  436. 

Cited  In  Two  Hundred  and  Fifty  Barrels  of  Molasses  t.  United 
States,  Chase.  509.  F.  G.  14,293,  applying  role  to  admiralty  libel  for 
forfeiture,  although  goods  partly  landed. 

MlscellaneouB.— Olted  Incidentally  In  Gommonwealth  t.  Olltlnan, 
64  Fa.  St  ioo.  Illustrating  ruling  that  the  question  In  proof  was  not  « 
what  the  statute  meant  hut  what  the  article  seized  was;  Evans 
T.  The  Commercial  M.  I.  Co.,  6  B.  I.  64,  holding  the  rule  was,  all 
dealers  In  the  article  were  admitted  to  testify  as  to  the  trade  name. 

9  Wheat  445-460;  6  L.  131,  MASON  T.  MUN0A8TBB. 

CoTOUut  at  general  warranty  in  a  deed  may  operate  to  create 
a  title  In  fee  by  estoppel,  p.  455. 

Tbls  proposition  is  Inferentlally  laid  down  by  Mason  t.  Muncan- 
ter,  In  its  affirmance  of  the  case  of  Terrett  v.  Taylor,  9  Cr. 
43,  S  L.  660.  The  followlag  are  the  citing  cases  In  this  connection: 
Maglll  T.  Brown.  16  Fed.  Oas.  413.  In  general  discussion  as  to  rules 
governing  transmission  of  property  of  Society  of  Friends;  Dudley 
T.  Cadwell.  19  Conn.  227.  applying  the  rule,  holding  a  title  could  be 
acquired  by  estoppel  through  a  mortgagee,  good  as  against  a  mort- 
gagor; Fairbanks  v,  WiUIamson,  7  Me.  100,  holding  the  effect  of 
a  warranty  deed  was  to  extinguish  all  rights  of  the  warrantor, 
present  and  future;  Pike  v.  GaJvIn,  29  Me.  186,  stating  effect  of 
decisions  as  to  effect  of  warranty  covenant  In  deed  and  collecting 
authorities;  Showman  v.  Bflller,  6  Md.  487,  holding  that  a  deed 
containing  a  warranty,  and  a  covenant  for  further  auurance  con- 
stituted an  estoppel  and  entitled  grantor  to  specific  performance; 
Somes  V.  Skinner,  8  Pick.  61.  holding  that  If  a  vendor  conveys  by 
deed  with  warranty,  and  afterwards  acquires  title,  the  title  Inures 
for  benefit  ot  grantee;  Vanderheyden  t.  Orandall,  2  Den.  26,  hold- 
ing that  an  estate  In  fee,  acquired  by  descent  by  a  tenant  for  life, 
who  had  previously  mortgaged  bis  Ufe  estate,  and  had  been  fore^ 
closed.  Inured  by  estoppeL  to  the  title  derived  under  tbe  mortgage; 
Williams  V.  First  Presbyterian  Society  of  Cincinnati,  1  Ohio  St. 
SOS,  holding  a  grant  to  trustees  upon  trusts  of  perpetual  duration 
Imported  a  grant  In  fe& 

Bights  of  pewholders  In  Episcopal  parish  church  are  limited  and 
subject  to  general  right  of  the  parish  In  tba  freehold  of  the  church, 
of  which  It  caimot  be  derived  except  by  Its  own  consent  pp.  462 

463. 

ated  in  Price  t.  Methodist  Church.  4  Ohio,  541,  applying  principle 
hcddlng  tbm  aeqnlsition  of  right  of  burial  In  cemetery  of  If.  B. 
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church  gave  no  vU^ht  to  control  church  In  the  i^tproprlate  me  of 
ItB  groDQdi. 

Miscellaneous  citations.— Referred  to  In  The  Wardens,  etc.  t. 
Majror  of  Savannah.  82  6a.  666,  9  S.  B.  540,  as  a  supplement  to 
Terrett  t.  Taylor,  9  Or.  48,  8  L.  600,  hoimng  title  to  cemetery 
connected  with  Bplscopa)  parish  church  In  Savannah,  Tested  In 
rector  as  a  corporation. 

9  Wheat.  4G9-488,  6  L.  187,  DODDRIDGE  v.  THOMPSON. 

The  territory  lying  between  two  rivers  is  the  whole  country 
from  their  sources  to  their  mouths,  and  if  no  fork  ta  eltiier  has 
solely  acquired  the  river  name,  Uie  main  branch  to  Its  source  it 
the  true  river,  p.  478. 

Cited  and  principle  implied  In  Reynolds  v.  McArthnr,  2  Pet  4Sft 
7  L.  477,  In  deciding  validity  of  patent  to  land  between  same  rivers 

mentioned  In  principal  case. 

Statutes.— A  law  of  congress,  not  intended  to  retrospect,  ought 
not  to  have  that  effect  given  to  it  by  construction,  p.  479. 

Cited  and  principle  applied  in  Ladlga  v.  Roland,  2  How.  689,  11 
L.  890,  In  Interpreting  treaty  of  1882  with  the  Creek  Indians. 

Miscellaneous  citations.— Cited  In  Osbom  v.  United  States  Bank, 
9  Wheat.  870,  6  L.  235,  as  illustration  of  fact  that  national  Interests 
were  sometimes  committed  to  subordinate  agents;  Lessee  of  Wal- 
lace V.  Saunders,  7  Ohio.  116,  with  reference  to  title  to  land  between 
Scioto  and  Little  Bflaml  rivers  reserved  for  military  locations. 

S>  Wheat  483-488,  6  L.  140,  BIOOS  v.  TAYLOEl. 

Evidence.—  Secondary  evidence  to  prove  lost  or  destroyed  writing 
may  be  given  after  proof  of  the  cause  of  absence  of  the  original. 
The  evidence  may  be  1^  counterpart,  examined  copy,  or  parol,  p. 

486. 

The  general  principle  Is  applied  in  the  following  citing  cases: 
Burton  V.  Drlggs,  20  Wall.  134,  22  L.  302,  admitting  copy  of  a 
tleposltlon  which  had  been  duly  filed;  Stebblns  v.  Dnncan,  108  U. 
S.  43.  27  L.  646,  2  S.  Ct  320,  admitting  copy  and  parol  evidence  of 
deed  destroyed  in  Chicago  fire;  Halderman  v.  Halderman,  Hemp. 
560,  F.  a  0,909,  as  to  copy  of  account  of  a  partner  with  firm, 
question  of  admissibility  not  decided  as  It  was  not  a  final  settle- 
ment of  account;  Mariner  v.  Saunders,  0  OUm.  122,  where  husband 
not  admitted  to  prove  execution  of  deed  by  wife,  when  one  of  the 
witnesses  was  within  court's  Jurisdiction;  Hobtw  v.  Beard,  48  S. 
€.  379,  21  S.  B.  309,  in  case  of  a  recorded  deed,  where  botti  deed 
and  record  had  been  destroyed  by  fire. 

Cited  in  Taylor  v.  Rlggs.  1  Pet  S97,  7  L.  278,  «■  having  snb- 
atantially  decided  that  d^ositlon  of  a  missing  witness  may  be 
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Erldeuoe.— Proof  of  destruction  of  partlcolar  writing  need  not 
be  abaolnte,  an  Impiestfoa  of  and  bdlef  In  tbe  dmtmctfnt  Is 
snffldent,  p.  488. 

(ated  In  Trauams  v.  United  States,  1  How.  29^  11 L.  138,  applTlns 
principle  to  proof  of  official  papers  destroyed  by  bnmlnff  of  the 
Treasury  Bolldins,  Washington;  United  States  t.  Doebler,  1  Bald. 
521,  F.  O.  14,977,  applying  mllng  to  lost  letters  relating  to  counter- 
feit notes;  Hopper  r.  Ashley,  15  Ala.  463,  admitting  parol  evidence 
of  impression  of  belief  of  handwriting;  Holtt  t.  Moulton,  21  N.  H. 
aSO,  holding  absolute  assurance  by  no  means  necessary  to  make 
evidence  admtsslblo  to  prove  handwriting.  * 

Eridenee.— Admlaslbility  of  evidence  of  loss  at  writing  Is  ad- 
dressed to  the  court,  not  to  Jury,  p.  4as. 

Olted  and  mle  appUed  In  Bagley  v.  McMlckle,  0  Oal.  449,  holding 
the  preliminary  proof  was  addressed  to  the  court,  which  was  the 
sole  Judge  of  Its  soffldency;  Mason  v.  Llbbey,  90  N.  T.  684,  applying 
rule  to  offer  of  panfl  proof  of  contents  of  a  destroyed  letter. 

Bvidanosu— Secondary  proof  of  lost  document  not  admissible 
where  loss  or  destruction  has  been  voluntary  and  with  Intent  to 
produce  wrong  to  opposite  party,  or  fraudident,  or  to  create  excuse 
for  nonproductlon;  otherwise  when  it  has  happened  through  mistake 
or  accident  p.  437. 

ated  In  The  Arld«  1  Haak.  72,  F.  a  627,  holding  that  a  party 
who,  nndw  no  inetense  of  mistake  or  acddoit,  vidnntarUy  destroys 
iHlmary  evidence  excludes  himself  from  bmeflt  of  secondary  evl- 
doice;  Bagley  t.  McMlcUe,  9  OaL  447,  applying  rule  where 
secondary  evidence  admitted  to  prove  destroyed  notes,  reviewing 
anthorltles  and  defining  reqnlsites  of  evidence;  Bagley  v.  Baton,  10 
CaL  147, 148,  Implying  rule  and  admitting  secondary  evidence  where 
notes  bad  been  destroyed  to  prevent  their  negotiation  to  third 
parties,  but  not  to  cancel  Indebtedness;  note  to  Oarpentw  t.  Dame, 
10  Ind.  186;  Rudolph  v.  Lane.  57  Ind.  118,  restating  rule  admlttii^ 
secondary  evidence  where  the  destruction  was  voluntary,  but  with- 
out fraudulent  Intent;  Old  National  Bank  v.  Flndley.  131  Ind.  280, 
31  N.  B.  94,  applying  mle  to  voluntary  destruction  of  deed  un- 
accompanied by  fraad;  Schlemmer  v.  Schendorf,  20  Ind.  App.  4S2, 
admitting  parol  proof  of  note  destroyed  by  the  holder  In  conse- 
quence of  cruel  and  coercive  acts  of  the  debtor;  Joannes  v.  Ben- 
nett 6  AUen,  ITS.  81  Am.  Dec.  741.  holding  the  Inference  of  fraud 
arising  from  voluntary  destruction  must  be  first  rebutted  befwe 
secondaiy  «vMence  can  be  leotfved;  Skinner  v.  Henderson,  10  Mo. 
207.  admitting  secondary  eridenee  of  contents  of  deed  destroyed  by 
mutual  ciHiaflBt  to  nadnd  an  unezecoted  oontmct;  Bank  t.  Btaat- 
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trmn,  44  M.  H.  438,  to  prove  contents  of  deed  not  recorded  and 
cancelled  with  Intention  to  revest  title;  Broadwell  v.  Stiles,  8  N. 
J.  li.  60,  refaslng  to  admit  secondary  evidence  of  genuineness  of 
signature  willfully  erased  from  indorsement  on  note;  WyckoCT  v. 
WyckofiF,  16  N.  J.  Eq.  403,  applying  rule  where  a  will  was  de- 
stroyed under  mistaken  belief  that  it  was  inoperative.  See  note  to 
IS  Am.  Dec.  483,  on  destruction  of  note  by  holder. 

Kiacellaneous  citations.— Merrill  v.  Dawson,  Hemp.  624,  F.  O. 
9,469,  saying  it  was  settled  by  principal  case  that  affidavit  of  party 
to  suit  was  competent  to  prove  loss  of  paper;  Longworth  v.  Close. 
1  McLean,  2%,  F.  O.  8,489,  with  other  authorities  to  show  that 
in  courts  of  United  States  a  copy  of  a  recorded  deed  was  not  re- 
ceived as  evidence  without  accounting  for  nonproductlon  of  original; 
Woods  T.  Gassett,  11  N.  H.  445t  holding  evidence  of  party  to  cause 
competent  to  prove  loss  Introductory  of  secondary  «vldence  of  con- 
tents. 

Wheat  489-501,  6  L.  142,  HUGHES  v.  EDWARDS. 

Seeds.— In  a  deed  for  land  upon  condition  subsequent,  If  the 
condition  Is  Impossible  of  performance  when  deed  Is  made,  only  the 
condition  is  void,  and  the  estate  vests,  p.  494. 

Cited  In  Decrow  v.  Moody,  73  Me.  103,  applying  principle  to  a 
legacy  contingent  on  legatee  remaining  with  the  testator  for  a  term 
rendered  Impossible  by  testator's  death,  holding  legatee  entitled 
to  legacy;  Byrne  v.  State,  12  Wis.  518,  holding  a  subscription  for 
stock  not  invalid,  though  made  on  condition  which  could  not  be 
performed.  See  note  to  44  Am.  Deo.  746,  on  discharge  of  condition 
rendering  estate  absolute. 

Mortgages. —  A  mortgagee  may  pursue  legal  remedy  eject- 
ment and  at  same  time  file  bill  to  foreclose,  p.  494. 

Glted  and  principle  an>Ued  In  Sparks  v.  Pico.  1  UcCall,  600,  003, 
F.  O.  13,211,  holding  that  though  action  on  note  barred  by  statute, 
mortgagee  can  prosecute  lien  on  mortgaged  premises  In  equity, 
bar  of  remedy  does  not  extinguish  debt;  Duval  v.  McLoskey,  1 
Ala.  728,  holding  a  mortgagee  has  three  remedies  —  action  at  law 
to  recover  debt,  ejectment,  and  foreclosure;  S.  O..  p.  746,  holding 
validity  of  a  mortgage  Is  not  Impaired  by  failure  to  present  the 
notes  within  time  limited  hy  stetate;  Harris  t.  HtUs.  28  III.  48,  81 
Am.  Dec.  263,  holding  that  when  note  barred,  right  to  foreclose 
was  also  barred  unless  mortgage  contained  covenant  for  payment 
on  which  action  of  ejectment  could  be  based;  Moreton  v.  Harrison, 
1  Bland,  500,  holding  remedies  at  law  and  In  equity  may  be  pro- 
ceeded on  at  same  time  but  only  one  satisfaction  can  be  had; 
Trustees  t.  Dickson,  1  Freem.  Ch.  482,  holding  statute  of  Missis- 
sippi as  to  presmtment  of  claims  against  decedents  does  not  ^tply- 
to  mortgage  debts. 
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Bqnltr  appUM  the  statute  of  Umltatlona  «qiially  to  an  ordinal? 
mortgage  and  a  deed  absolute  In  form  but  Intended  as  a  mortgage, 
p.  491. 

Cited  and  rule  applied  in  Clarke  v.  Southwick,  1  Ourt  304,  F.  O. 
2,863,  where  twenty  yeare'  possession  under  law  of  Massachusetts 
bars  legal  action  to  foreclose,  a  less  time  will  not  bar  a  bill  to  fore- 
dose  an  equitable  mortgage:  Dexter  t.  Arnold,  3  Sumn.  1^,  F.  O. 
3,860,  applying  mle  where  law  of  Bhode  Island  allowed  redemption 
of  a  mortgage  after  twenty  years'  possession  It  will  be  foDowed 
In  equity;  Fisk  t.  Stewart  24  Minn.  110.  holding  where  a  loan  was 
to  stand  as  long  as  Interest  was  paid,  each  payment  of  Interest 
kept  alive  the  right  of  f<n«cloBure  and  redemption. 

Xartgages.— An  absolute  deed  Intended  to  operate  as  security 
tor  debt  win  be  treated  in  equity  as  a  mortgage,  and  may  be  re- 
deemed by  grantor  on  proof  of  intention,  or  foreclosed  by  grantee 
treating  deed  as  mortgage,  p.  495. 

The  citations  collect  a  number  of  authorities  bearing  upon  this 
principle,  as  foDews:  Peugh  t.  DaTls,  96  U.  B.  836,  24  I<.  T76, 
allying  xvlnclide  in  suit  for  redemption  by  grantor  and  admitting 
evidence,  written  or  oral,  to  show  real  character  of  transaction; 
Brick  V.  Brick,  98  U.  S.  516,  25  L.  257,  applying  rule  to  a  certificate 
of  stock  issued  and  delivered  as  security  for  loan;  Jackson  v. 
Lawrence.  117  U.  S.  681,  29  L.  1026,  6  S.  Ct  916,  construing  effect 
of  deed  absolute  to  Missouri  land  with  verbal  understanding  that 
it  was  to  be  security  for  loan,  collecting  authorities;  The  Ellen 
Holgate,  80  Fed.  127,  applying  role  to  bills  of  sale  of  ship  Intended 
as  collateral  security  for  loans;  Bay  v.  Tatum,  72  Fed.  114,  SO  U.  S. 
App.  635,  applying  rule  to  a  deed  given  in  accordance  with  Oeoi^a 
code  (ii  1969-1971):  Cleveland  v.  Ia  Crosse  &  IS.  R.  R.  Co.,  6  Fed. 
Oas.  1035,  holding  a  deed  by  a  railroad  company  could  be  held  to  be  a 
mortgage  even  without  accompanying  deed  cf  defeasance;  Hudson 
V.  Isbell.  6  Stew.  A  P.  77,  holding  that  parol  evidence  was  admissible 
to  convert  an  absolute  conveyance  into  mortgage;  Mobile,  B.  &  L. 
Assn.  T.  Bobertson,  66  Ala.  388*  holding  a  lease  by  a  building  and 
loan  association  to  stockholder  to  be  In  elTect  a  mortgage;  Harman 
V.  Mbj,  40  Ark.  149,  holding  whenever  at  time  of  sale  a  vendor  la 
indebted  to  purchaser  and  so  continues  with  .right  to  call  for  a 
reconveyance  on  payment  of  debt  his  absolute  deed  will  be  held 
a  mortgage;  Lee  v.  Evans,  8  CaL  430,  436.  holding  that  parol  evl- 
drace  could  not  be  received  to  prove  a  deed  absolute  a  mortgage 
exc^  In  case  of  fraud  or  mistake;  Sears  v.  Dixon.  88  CaL  883,. 
boldiiv  absolute  a  deed  of  homestead  accompanied  by  covmant 
to  reconv^  on  repi^ment  of  purchase  money  void  its  a  mortgage;. 
Bacon  Brown,  19  Conn.  84.  holding  a  deed  can  i^ierate  as  » 
mortgage  without  creating  a  personal  obligation  of  the  sum  namedi 
la  the  condition;  Hall  v.  Uvlngston.  8  DeL  Oh.  874.  holding  courts  of 
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eqolty  would  admit  parol  evldenoe  to  enforce  eqaltiee  In  dedailng 
an  abMlnte  deed  aa  a  mortgage  evoi  wlllioiit  the  element  of  totnd 
or  mistake;  First  Nat  Bank  t.  Aahmead*  28  Fla.  88^  2  So.  661, 
holding  a  deed  by  bnsband  and  wife  of  homestead  wltti  a  separate 
agreement  of  defeasance  in  favor  of  husband,  when  made  as  seen* 
rlty,  only  created  a  mortgage;  Morgan  v.  Morgan,  10  Ga.  305,  in 
general  discussion  as  to  what  evidence  was  admissible  to  prove  the 
mortgagee  had  treated  deed  as  a  mortgage,  collecting  authorities; 
Gibson  V.  Hough.  60  Ga.  690,  holding  under  Georgia  code  a  deed 
In  fee  without  defeasance  or  condition,  accompanied  by  a  bond 
to  reconvey,  does  not  create  a  mortgage;  Baztw  t.  Child,  89  Me. 
112,  holding  an  express  provision  that  mortgagee  shall  hold  abso- 
lutely on  default  cannot  deprive  mortgagor  of  right  to  redeem; 
Campbell  v.  Dearborn,  109  Mass.  139,  12  Am.  Rep.  677,  holding 
equity  courts  had  undoubted  power  to  declare  a  deed  a  mortgage, 
collecting  authoritleB;  McMillan  v.  Blssell,  63  Mich.  69,  29  N.  W. 
7S8,  In  general  discussion,  collecting  authorities,  and  holding  the 
nature  of  the  deed  may  be  shown  by  parol  on  adequate  proof; 
Stephens  v.  Sherrod,  6  Tex.  298,  66  Am.  Dec.  T78,  holding  that  a  bill 
of  sale  of  a  negro  and  a  defeasance  executed  at  same  time  as 
security  for  a  loan  were  a  mortgage,  enforceable  notwithstanding 
death  of  the  negro;  Baxter  v.  Wllley,  9  Vt  280,  81  Am.  Dec.  625. 
holding  that  a  sale  and  conveyance  In  payment  of  pre-existing  de'  i 
with  a  simple  right  to  repurchase  Is  not  a  mortgage,  othwwlse  if  the 
object  la  to  secure  payment 

Mortgages. —  Mortgagor's  right  to  redeem  and  mortgagee's  right 
to  foreclose  are  both  barred  by  twenty  years'  adverse  possession 
without  acknowledgment  of  continuance  of  the  mortgage,  pp.  497, 
49& 

The  following  citing  cases  affirm  and  apply  this  principle: 
WilllBon  T.  Watkins,  3  Pet  62,  7  L.  600,  applying  rule  to  holding  of 
adverse  possession  by  a  tenant  after  bis  disclaimer  of  a  lease; 
Peyton  v.  Stith,  6  Pet  494,  8  L.  203,  applying  same  principle  to 
tenant  seeking  by  purchase  of  an  adverse  claim  of  title  to  assert 
title  against  his  landlord;  Piatt  v.  Vattier,  9  Pet  417,  9  L.  178. 
refusing  to  recognize  claim  of  titie  of  assignee  of  mortgagor  after 
thlr^  years*  adverse  possesion  by  mortgagee;  Boone  v.  Chiles, 
10  Pet  221,  9  L.  404,  applying  rule  in  adjudicating  claim  which  had 
been  allowed  to  sleep  for  more  than  twenty  years;  Jenkins  v.  Pye, 
12  Pet  262,  9  L.  1079,  holding  the  general  doctrine  well  established 
that  stale  demands  will  not  be  enforced;  Bowman  t.  Wathen,  1 
How.  184,  11  L.  99,  holding  the  doctrine  of  equitable  bar  by  lapse 
of  time  was  settled  law;  Zeller  t.  Bckert,  4  How.  297,  11  U  983. 
applying  rale  dei^ing  suit  to  recover  real  estate  by  beirs-aMaw 
twenty-five  years  after  right  of  entry  accrued;  Sllcer  v.  Bank  of 
IMttsburg,  16  How.  680,  14  L.  1066,  where  a  mortgagor  sought  to 
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redeem  more  than  twenty  years  after  levy  apon  and  sale  of  morU 
gaged  premises,  tlie  mortgagee  puicbasliig;  Mitchell  t.  Thompsoiit 

1  McLean,  106.  F.  O.  9,669.  holding  that  a  fraudulent  title  may  be 
protected  by  time,  mnning  from  the  time  when  the  tr&ud  waa 
dlscoTered;  Piatt  Tattler,  1  McLean,  162,  F.  a  11.117,  holding 
the  title  of  assignee  of  a  mortgagee  In  possession  became  absolute 
after  statutory  period,  collecting  authorities;  Bowman  v.  Wathen, 

2  McLean,  396,  F.  C.  1,740,  holding  that  time  In  equity  can  operate 
as  a  bar  where  at  law  the  statute  could  have  no  effect,  collecting 
authorities;  Feraon  t.  Sanger,  1  Wood.  &  M.  148,  F.  C.  4,762.  holding 
a  pnrchaaer  having  taken  possession  conld  not,  after  six  or  seven 
years,  dalm  to  rescind  contract  on  ground  of  misrepresentation; 
Fox  V.  Blossom,  17  Blatchf.  356,  F.  O.  5,008,  holding  under  law 
of  Connecticut  a  second  mortgagee  may  after  fifteen  years*  pos- 
session by  mortgagor,  without  acknowledgment  of  debt  of  a  first 
mortgagee,  bring  suit  to  have  first  mortgage  cancelled;  Amory  v. 
Lawrence,  3  CUfF.  633,  F.  C.  336.  applying  rule  refusing  to  hold 
mortgage  barred  when  there  had  been  verbal  recognitions  and  pay- 
ments on  account  witiiln  the  time;  TiUotson  v.  Kennedy,  B  Ala. 
412,  38  Am.  Dec.  833,  holding  posseaBlon  of  a  tenant  becomes  ad- 
verse after  disclaimer  and  statute  runs  against  landlord  from  time 
he  has  notice  of  disclaimer;  Sullivan  v.  Hadley,  16  Ark.  145,  holding 
that  equity  courts  had  apparently  adopted  same  period  of  limitation 
for  foreclosure  as  was  allowed  to  mortgagee  to  bring  ejecunent, 
coUecttng  authorities;  Rings  v.  Woodruff,  43  Ark.  491,  holding  the 
seven  years'  adverse  possession  required  to  bar  action  for  recovery 
must  be  in  open  denial  of  mortgagees  title  snffldent  to  put  him  <ax 
notice;  Haskell  v.  Ball^.  72  Conn.  672,  holding  it  was  wen  settled 
lapse  of  time  would  operate  as  bar  without  any  statute  of  limita- 
tions; Perkins  v.  Cartmell,  4  Harr.  276,  42  Am.  Dec.  '^$6,  In  general 
discussion  holding  when  a  court  of  equity  acts  In  analogy  to  stat- 
utes of  limitation  it  adopts  the  exceptions  also;  Pollock  v.  Malson. 
41  HL  020,  holding  a  mertgage  collateral  to  notes  Is  barred  of  fore- 
closnre  when  acrtion  on  notes  barred  unless  it  contains  independent 
covenant  for  payment;  Locke  t.  GaldweU,  91  IlL  ^0,  holding  the 
rule  of  bar  by  adverse  p<»ses8lon  was  reciprocal  and  applied  to 
mortgagor  and  mor^gee;  Llngan  v.  Henderson,  1  Bland  Oh.  282. 
holding  bill  of  foreclosure  can  only  be  barred  by  same  time  limit 
as  action  In  ejectment  See  also  BImendorf  v.  Taylor,  10  Wheat. 
178.  note,  6  L.  297. 

Distlngnished  in  Dexter  v.  Arnold,  8  Sumn.  169^  F.  0.  8,809,  am 
not  aiq^cable  whrae  the  only  evidence  in  snniiort  of  right  to  re- 
deem wsa  parol  atatementa  to  third  parties. 

AUana. —  Vv-der  treaty  '*vlth  Oreat  Britain  of  1794,  an  alien  en- 
tltted  to  possession  of  land  at  date  of  treaty  may  maintain 
cnlt  in  ct]ectment»  and  independently  of  trestgr  a  mortgagee^  tbonsb 
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an  alien,  may  have  decree  of  sale  for  payment  of  mortgage  debt, 
pp.  406,  407. 

ated  In  Pollard  t.  Klbbe,  14  Pet  418.  10  H  610,  vltb  reference 
to  proTlBlon  that  French  Bnbjects  at  time  of  treaty  with  France 
of  1778  should  not  be  considered  allrais;  Nellson  t.  Lagow,  12  How. 
108.  13  L.  914.  holding  that  act  of  congress  of  May,  1820.  did  not 
preclude  the  United  States  from  taking  a  mortgage  on  lands  to 
secure  debt;  Hauensteln  t.  Lynham,  100  II.  S.  489,  25  L.  630.  ar- 
guendo, concerning  Swiss  trea^  of  1850,  as  to  effect  of  treaties 
on  alienage  being  snp«1or  to  State  laws,  collecting  authorltlea; 
Baldwin  t.  Franks,  120  U.  S.  703.  80  L.  772,  7  S.  Ct  765,  dissenting 
opinion,  on  construction  of  treaty  with  China  of  1868.  with  refer- 
ence to  right  of  Chinese  to  emigrate  to  United  States;  Parrott's 
Chinese  Case,  6  Sawy.  371.  1  Fed.  503,  holding  California  consti- 
tution and  statutes  prohibiting  employment  of  Chinese  by  cor- 
porations void,  as  conflicting  with  treaty  with  China  of  1868; 
People  T.  Oerke.  6  OaL  882,  886,  holding  the  treaty-making  power 
of  the  Federal  goTemment  was  competent  to  prevent  escdieat  to 
State  of  property  of  foreign  dtlsens;  Opel  Shonp.  100  Iowa.  424. 
60  N.  W.  663,  37  L.  B.  A.  687,  dlsqoallflcatlon  of  an  alien  under 
State  law  from  dealing  with  real  property  will  be  removed  by  a 
national  treaty  conferring  the  right;  Bank  t.  Johnson.  47  Ohio  St 
314.  24  N.  E.  505,  S  L.  B.  A.  616.  the  fact  a  mortgage  Is  made  to  a 
partnership  Incapable  of  holding  title  does  not  affect  Its  validity, 
which  can  be  enforced  In  equity;  Williams  v.  Wilson,  Mart  &  Y. 
268,  ai^lylng  rule  to  land  acquired  alien  prior  to  treaty  with 
Great  Britain. 

Hortgages. —  When  mortgagor  remabui  In  possesion,  the  mort- 
gage after  twenty  years  will  be  presumed  to  be  discharged  by  pay- 
ment or  release,  unless  presumption  la  reitelled  by  proof  of  pay- 
ment of  Interest  promise  to  pay  or  acknowledgment  of  continuance 
of  mortgage,  p.  408. 

Cited  and  relied  upon  In  Bansdale  v.  Orove,  4  McLean.  284,  F.  C. 
11,670^  collecting  autlunltles,  holding  a  deed  may  be  pre- 
sumed from  long  possesidon;  Almy  v.  Wilbur,  2  Wood.  & 
M.  403,  F.  O.  266.  holding  where  possession  Is  rightfully  given, 
no  conversion  can  be  considered  as  made  till  demand  of  re- 
turn and  refusal;  Byrd  v.  McDanlel.  33  Ala.  27.  holding 
that  though  the  mortgagor  is  a  quasi-tenant  to  mortgagee  that  does 
not  affect  the  presumption  of  payment;  Browne  v.  Browne,  17  Fla. 
625.  35  Am.  Bep.  103,  ai^endo.  that  principal  case  was  no  author^ 
ity  for  contention  that  action  of  equity  and  law  was  concurrent; 
Oheever  t.  Perley,  11  Alien,  588,  holding  the  act  of  recognition  of 
mortgage  to  overcome  presumption  must  be  positive  and  unequiv- 
ocal; Nevltt  V.  Bacon.  32  Miss.  227.  66  Am.  Dec.  613.  applying 
rule  and  holding  right  to  foreclose  will  be  barred  when  the  rights 
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to  ncoTV  powMrion  and  to  roe  on  tbe  note  were  barred;  Gape 
GIndefta  Oo.  t.  Harbison,  58  Mo.  96,  applying  rale  and  holding  that 
lo  HlBsonrl,  by  analogy,  ten  years*  adverse  possession  would  suffice 
to  raise  the  presumption;  Tripe  t.  Marcy,  39  N.  H.  449,  approving 
rule  but  holding  presumption  of  payment  could  not  arise  short  of 
'wenty  years  from  default;  Murdock  t.  Waterman,  14S  N.  Y.  G6,  39 
M.  B.  88%  27  U  B.  422;  a  p^ment,  to  arrest  running  of  the  statute, 
mnst  be  a  party  bound  to  ^aj  the  obligation  or  bis  agent  author- 
ted  In  faet  or  In  law;  Boberta  t.  Welch.  8  Ired.  Bq.  292,  applying 
rule  whoe  a  moxtgag»  bad  been  nimeognlied  tat  twenty-eight 
rears;  Bay  t.  Pearce,  84  N.  O.  48T,  applying  rule  wboe  m<xtgag» 
remained  unacknowledged  nearly  thlr^  years;  Boyster  t.  Farrell, 
115  N.  O.  310.  20  S.  B.  476,  h<ddlng  a  written  acknowledgment 
operated  not  only  on  the  statute  of  limltatioDB  but  on  the  rlglit  to 
foreclose;  Barrett  t.  Prentiss,  57  Vt  800,  holding  partial  payment 
by  the  maker  of  the  note  snfadent  to  rebut  presumption  extending 
to  his  grantee;  Snavely  t.  Pickle,  29  Oratt  39,  hiding  the  presump- 
titm  may  be  repelled  by  conTeraations  and  admissions  by  mortgagee 
to  third  parties;  TroU  v.  Carter,  16  W.  Ta.  583,  applying  pilkiciple. 
refusing  to  enforce  a  parol  tmst  where  long  time  bad  elapsed  since 
absolute  deed  executed,  collecting  authorities.  See  note  to  54  Am. 
Dec  180,  on  refusal  of  relief  in  equity  because  of  laches. 

Distinguished  In  Wyman  v.  Babcock,  2  Curt  899,  F.  a  18.118, 
as  not  applicable  where  there  has  been  no  breach  of  a  condltitm 
ard  noOilag  attributable  to  the  mortgagor  as  neglect;  Ohoutean  t. 
BnriandOk  20  Ma  488,  as  having  no  application  where  neither 
Diortgagor  not  mortgagee  were  In  posaesalon;  Johnston  t.  Bea) 
Bitate  Aaan.,  2  Tex.  Civ.  App.  499,  21  S.  W.  962.  as  authority 
for  holding  a  mortgagor  could,  by  promise,  subsequent  to  second 
mortgage,  revive  a  prior  obligation  so  as  to  deprive  second  mort- 
gagee of  defense  of  statute  bar.  Doubted  In  Blackwell  v.  Bamett 
52  Tex.  882,  whetlier  a  second  mortgage,  given  after  first  mortgi^ 
debt,  barred  by  time,  was  made  subordinate  by  subsequent  recog- 
nition of  first  mortgage. 

Becordlx^. —  Under  Kentucky  registration  law,  registration  of 
a  mortgage  is  constractive  notice  of  it  and  equal  to  direct  notice,  p. 
490L 

ated  IB  Tripe  t.  Harcy.  88  N.  H.  448.  applying  rule  to  regia- 
tcatlon  in  Mew  Hampshire. 

Kortgftges. — A  purchaser  of  mortgaged  property  with  notice 
actual  or  constructive  of  the  mortgage  is  bound  by  same  eqnltlea 
as  the  mortgagor,  the  conv^ance  paasea  nothing  bat  the  equity 
of  redemption,  p.  499. 

Hda  holding  affirmed  and  applied  by  the  following  ddng 
cases:  Wtalttington  v.  Flint.  48  Ark.  616.  61  Am.  Bep.  B78, 
rowwlng  authorities  holding  the  rule  applied  In  aU  Btatee 
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where  a  mortgase  curled  the  legal  title  except  In  Iflaalsslppt; 
Uedl^  ▼.  BUlott,  62  JXL  S^,  holding  that  mortgagor  and  purchaser 
may  both  be  treated  as  tenant  or  trespasser  by  mcntgagee  on  for* 
restore  of  condition  of  mortgage;  Palmer  t.  Butler,  80  Iowa,  582, 
liolding  that  a  purchaser  was  bound  by  an  acknowledgment  of  the 
mortgage  by  the  mortgagor  preventing  the  bar  of  the  statute; 
Schmucker  v.  Sibert.  18  Kan.  110,  26  Am.  Bep.  768,  holding  when 
the  note  is  barred  the  mortgage  is  also  barred,  but  is  not  barred 
until  the  note  Is;  Mnndy  v.  Monroe,  1  Mich.  71,  boldlng  mortgagee's 
right  to  bring  ejectment  after  default  was  absolute  and  State  law 
forbidding  It  was  unconstitutional;  Oarson  t.  Oocbran,  62  Minn. 
75,  53  N.  W.  1132,  holding  the  principle  was  undoubted  as  to  pay- 
ments by  mortgagor  prior  to  purchase,  but  not  settled  as  to  subse- 
quent  payments;  Tripe  v.  Marcy,  39  N.  H.  448,  applying  rule  to  a 
purchaser  where  mortgage  had  been  registered;  Den  v.  McKnlgbt, 
11  N.  J.  L.  303,  applying  rule  to  a  purchase  from  executors  when 
intent  of  sale  was  a  l^;al  fraud,  with  notice  of  which  purchaser 
was  chargeable;  Heyer  t.  Pniyn,  7  Paige,  489,  34  Am.  Dec.  859, 
holding  that  wh«re  a  purchaser  had  recognized  a  mwtgi^  his 
grantees  were  bonnd;  Mardock  t.  Waterman,  Iffi  N.  T.  06,  39 
N.  B.  832,  accepting  the  principle,  saying  the  mortgagee  Is  not 
called  on  to  Inquire  how  mortgagor  has  dealt  with  e<iuity  of  redemp- 
tion; Jennings  t.  Wood,  20  Ohio,  282,  holding  when  mortgagee  pur- 
chases the  mortgaged  premises  and  delivers  up  the  note,  the  mort- 
gage Is  thereby  extinguished  although  remaining  of  recwd;  Olarfc 
T.  Potter,  32  Ohio  St  61,  arguoido.  holding  where  a  decree  of  fore- 
closnre  remained  unacted  on  for  over  twenty  years,  mortgagor  re- 
maining In  possession,  decree  could  not  be  enforced  against  his  ven- 
dees; Presbyterian  Corporation  v.  Wallace,  3  Rawle,  148,  holding  a 
sheriff's  sale  of  part  of  mortgaged  premises  under  a  younger  Judg- 
ment against  purchaser  from  mortgagor  freed  the  land  from  the 
mortgage;  Nixon  v.  Bynum,  1  Ball.  L.  151,  holding  a  mortgage  duly 
registered  prevents  a  purchaser  tnm  the  mortgagor  setting  np 
title  by  possession  against  mor^gee;  Kendall  t.  Tracy,  64  Tt 
526,  24  Atl.  1119,  applying  rule  and  holding  mor^gee  could  assert 
his  rights  over  part  of  mortgaged  property  sold  by  mortgagor, 
notwithstanding  he  had  stood  by  and  seoi  large  expenditure 
thereon.    See  also  1  Blackf.  133,  note. 

Kortgacres. —  A  mortgagor  continuing  In  possession  is  not  ac- 
countable to  the  mortgagee  for  the  rents  and  profits,  even  though 
the  land  when  sold  is  InsufiQdrat  to  pay  the  debt,  p.  500. 

Oited  In  Teal  v.  Walker,  UlU.  S.250^28L.418>4aOt424, 
applying  the  rule  to  a  trust  deed  and  holding  that  under  Oregon 
statute  a  mortgagee  Is  not  enUtied  to  rente  and  proflte  before  fore- 
•Mosure;  Wlllia  v.  Eastern  Trust  etc.,  C5o.,  169  U.  S.  811,  42  L.  759, 
18  S.  Ct  353,  boldlng  a  mortgagee  not  entitled  to  aummary  process 
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to  neoTV  potrocoplOTi  of  land  under  landlord  and  tenant  act  of  Dla- 
trleC  of  Gohimbia;  Dow  t.  Memphis,  etc.,  B.  B.  Oo.»  20  Fed.  T70, 
lOTlylnc  rnle  to  a  mort^ace  of  railroad,  Indndlng  tibe  income.  to(d% 
etc  boMlng  m<ntgagee  not  entitled  to  account  of  rec^pts,  collect- 
Ins  anthortties.  See  note  to  7  Am.  St  Bep.  33,  aa  to  rights  of 
mvtBSSor  In  possesion  to  qnlet  enjoyment 

Kwrtgagea. —  Improvements  made  on  mortgaged  property  Inure 
for  the  benefit  of  the  mortgagee,  p.  600. 

Cited  and  rule  applied  In  Mobile  Marine  Dock,  etc.,  Co.  t.  Hnder, 
85  Ala.  720.  holding  on  foreclosure  the  lands  to  be  sold  must  be 
estimated  at  present  value,  including  the  ImproTements;  Porter  v. 
PlUabniT.  86  Me.  284.  holding  that  under  State  law  a  mortgagee 
secured  by  note  and  mortgage  may  recover  balance  of  debt,  deduct- 
lag  value  of  mortgaged  premises  at  foreclosure;  Tripe  Marcy.  89 
M.  H.  461,  holding  neither  mortgagor  nor  purchaser  of  the  equity 
could  set  up  claim  for  betterments;  Walker  v.  Walker,  64  N.  H.  66, 
5  AtL  461.  applying  rule  to  Improvements  made  by  a  holder  of  a 
remainder  In  fee  upon  condition,  when  the  condition  was  broken, 
ated  also  in  Savings  Bank  v.  Oreswell,  100  D.  &  640.  26  L.  714. 
as  to  Judgment  liens. 

Mortgages.—  When  mortgaged  property  Is  partly  sold  to  various 
purchasers  the  right  of  mortgagee  to  call  for  foreclosure  and  sale 
of  all  the  mortgaged  property  is  not  affected,  the  contribution  by 
the  purcbasere  to  discharge  the  debt  is  for  them  to  settle,  p.  601. 

Cited  and  rule  applied  in  Mobile  Marine  Dock,  etc.,  Go.  v.  Hnder. 
9S  Ala.  720,  holding  that  the  portions  of  land  unsold  must  be  first 
■objected,  then  the  other  portions  In  Inverse  order  of  alienation;  Gib- 
son V.  McCormlck,  10  0411  &  J.  106,  applying  ruling  holding  a  decree 
for  sale  for  payment  of  creditors  erroneous  If  It  directs  payment  by 
contribution  by  devisees;  Presbyterian  Corporation  v.  Wallace,  3 
Bawle,  164,  ruling  commented  on  in  general  discussion.  And  see 
Savings  Bank  v.  Gresw^  100  U.  8.  640,  26  L.  714,  as  to  subjection 
•f  dlffinent  prcqperties  to  jndgment  lien. 

Hiscellaneona.—  ated  in  Medley  v.  BllUott,  62  lU.  684,  saying  it 
wsa  settled  law  the  Interest  of  a  mortgagee  was  a  mere  chattel  In- 
terest similar  to  that  in  the  debt  secured;  Iglehart  v.  Armlger,  1 
Bland  Gh.  626,  but  not  In  point;  Neale  v.  Hagthrop,  8  Bland  Ob. 
582,  apparently  error;  Ladue  v.  Detroit,  etc.,  B.  B.  Co.,  13  Mich. 
306,  87  Am.  Dec.  768,  as  to  general  nature  of  a  mortgage,  holding 
that  In  Michigan  it  was  only  an  accessory  to  the  debt;  Tripe  v. 
Uarcy,  89  N.  EL  462,  in  general  dlscnssiott  as  to  notice  to  purchaser 
from  mortgagor,  coUecttng  avthoritlea;  McOlMki^  v.  O'Brien,  16 
W.  Ta.  848^  in  general  discussion  on  question  wbetlrar  mmetgag» 
diaiiM  on  estate  mei^e  in  legal  title  on  pigment 
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9  Wheat  602-615,  6  L.  146.  STEPHENS  T.  UcOABGO. 

Pleading.— A  claimant  of  same  property  nnder  different  titles 
may  assert  all  Us  titles  In  same  UU,  p.  604. 

ated  in  Halsey  t.  Geddard,  86  Fed.  28.  holding  a  bill  not 
mnlttfarions  because  alleging  two  alternative  grounds  on  which 
complainants  maj  be  entitled  to  an  estate. 

tllsceUaneouB.—  CUted  In  The  S.  W.  B.  B.  Oo.  t.  Panlk,  24  6a.  871, 
not  In  point 

9  Wheat  61&-«25,  6  L.  149.  LOVSI  T.  SIMM'S  LBSSBO. 

Ejectment— Plaintiff  must  show  right  to  possession  to  be  In 
himself,  but  tenant  may  always  prove  title  oat  of  plaintiff,  although 
he  does  not  prove  It  in  himself,  p.  624. 

Oited  and  rule  applied  In  Hamilton  t.  Brown.  161  V.  S.  274.  40 
L.  609;  16  S.  Ct  692,  to  an  escheat  of  lands  In  Texas;  Oommyns  v. 
Latimer,  2  Ela.  88,  holding  that  a  vi^e  description  without  any 
designation  to  give  beginning  of  a  survey.  Insufficient  to  support 
action  In  ejectment;  note  to  Doe  t.  West,  1  Blackf.  136,  quoting  the 
opinion  at  length,  the  case  holding  a  prior  i>eaceable  possession 
under  claim  of  right  will  prevail  against  mere  intruder;  Boylan  v. 
Meeker,  28  N.  J.  L.  297,  applying  rule  where  plaintiff  claimed  tiUe 
under  a  will,  holding  defendant  could  use  will  to  show  the  title  was 
elsewhere;  WlUlams  v.  Seawall,  1  Terg.  84,  api^ylng  rule  as  to 
alternative  defense.  <^ted,  arguendo.  In  dissenting  oirinlon,  Hmder* 
son  T.  State.  10  How.  826,  18  L.  440. 

Dtstlngutohed  In  Turner  v.  Aldrldge,  HcAlL  280,  F.  0. 14,240,  hold- 
ing that  rule  was  subject  to  be  limited  and  qualified  by  each  case, 
and  that  a  plaintiff  having  documentary  tiUe  with  possession  could 
recover  against  a  defendant,  a  mere  trespasser;  Bush  v.  French, 
1  Ariz.  Tre.  163,  as  not  applicable  to  disputed  mining  claims  when 
both  parties  showed  color  of  title. 

Mlscellaneoas.—  Cited  In  State  t.  Klrke.  12  Fla.  291,  96  Am.  Dec 
326.  not  In  point 

0  Wheat  626.  6  L.  151,  STBWABT  v.  INGLE. 

OartlorazL—  Betnm  to  writ  of  certiorari  on  snggestton  of  dimlnn- 
tion  of  record  maj  he  made  by  the  clerk  of  lowor  court  instead  of 
Judge,  p.  {Q6. 

Cited  In  Worcester  v.  State,  6  Pet  66S,  8  L.  602.  holding  same 
rule  applied  to  the  return  of  a  writ  of  error;  In  Deans  v.  WUcoxon.  18 
Fla.  640.  as  to  (orm  of  writ  of  certiorari  and  Its  service. 

9  WV-«t  627-628^  0  L.  161.  PBTTON  ▼.  BOBBBTSON 

Avonmb  Oottrt  —  Beplerln.—  In  replevin  for  property  distrained 
''ai-  rent  the  real  mattor  In  controversy  is  the  sum  claimed;  In  re* 
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pteTtn  to  trj  title  to  property.  It  te  the  value  «f  the  property  »• 
plevled,  p.  628. 

Cited  In  HUton  v.  DIeklnaon,  108  U.  S.  171,  27  L.  690,  2  S.  Ct  428, 
collecting  and  reviewing  authorities,  holding  the  demand  goTema 
Jurisdiction  until  It  an>ears  that  It  Is  not  the  snm  In  dispute,  then 
the  sum  shown  will  govern;  Oltmon  v.  Shufeldt,  122  U.  a  29,  30  U 
1084.  7  S.  Ot  lOer.  ai^lylng  rule  to  appeal  from  Olrcnlt  Oonrt  nndor 
act  of  1875,  reviewing  anUiorltles.  holding  In  a  snlt  hy  several  on 
distinct  demands  defendant  can  only  appeal  as  to  those  to  whom 
more  than  $5,000  Is  decreed;  Came  v.  Buss,  152  U.  S.  252.  S8  L.  429, 
14  8.  Ct.  679,  holding,  In  bill  to  redeem,  right  of  appeal  depends  un 
amount  to  be  redeemed. 

DlBttngnlshed  In  Grambling  v.  Dickey,  118  N.  a  989,  24  S.  B.  072. 
mm  Inapplicable  to  Interpleader  before  a  jostlce  to  try  title  to  per- 
■onal  property. 

9  Wheat  529-631.  6  L.  162,  EX  PABTB  BUBB. 

Mandamns.—  Proceedings  by  mandamus  to  review  action  of  Cir- 
cuit and  District  Courts  In  disbarring  an  attorney,  will  not  be  enter- 
tained nnleas  It  has  been  irregular  or  flagrantly  Improper,  p.  580. 

Cited  In  Bx  parte  Bradley,  7  WalL  377,  379,  19  L.  219,  approving 
rule,  holding  that  one  court  could  not  disbar  for  contempt  before 
another  court;  in  dissenting  opinion,  p.  880,  19  L.  219.  showing 
reason  for  refusal  of  mandamus  In  the  principal  case;  Davidson  v. 
Washbnm.  66  Ala.  597,  holding  mandamus  wonld  not  lie  to  compd 
the  rendering  of  a  particular  judgment;  State  v.  KIrke,  12  Fla.  286. 
96  Am.  Dec.  821,  holding  mandamus  Is  proper  to  review  disbarment 
of  an  attorney;  S.  O.,  p.  800.  96  Am.  Dec.  833.  holding  State  Supreme 
Court  could  Interpose  when  decision  of  lower  court  manifestly 
erroneous  and  conduct  Improper;  People  v.  Pearson,  2  Scam.  204, 
88  Am.  Dec.  448,  as  one  of  fifteen  cited  cases  where  mandamus 
has  been  refused,  stating  principles  resulting  from  refusals;  Jelley 
V.  Boberts,  60  Ind.  7.  collecting  authorities  on  proper  cases  for  man- 
damus, holding  it  wIU  not  lie  to  compel  performance  of  a  discre* 
tlonary  act;  Walls  v.  I^lmer,  64  Ind.  496.  holding  -Wbm  mandamns 
is  proper  to  review  disbarment  See  notes  to  89  Am.  Dec.  740;  96 
Am.  Dec  844,  on  mandamus,  an  appropriate  remedy  to  restore  an 
attorney;  note  to  2  Am.  St  B^  882,  <m  remedy  against  Illegal  or 
unjust  exercise  of  power. 

Distinguished  In  Matter  of  Bldrldge,  82  N.  T.  166,  holding  the 
gcnilt  or  Innocence  of  an  appellant  did  not  rest  In  the  absolute  dto- 
«retioD  of  any  court  and  was  always  open  to  review. 

▲ttom«y  and  client— The  discretionary  power  of  conrte  to  con- 
trol attorneys  should  be  exercised  with  great  modmtion  and  Judg- 
ment but  It  must  be  exercised  and  by  the  court  itself,  p.  B80. 

Olted  and  rule  applied  hi  following  caws:  In  n  BooBe^  88  Fsd. 
Vox.  U  — 18 
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M&.  boldliis  aa  attorney  conld  not  by  contract  enable  himself 
to  act  against  a  former  client  and  uae  tbe  knowledge  then  obtained; 
United  States  t.  Green.  86  Fed.  861.  coUectlng  authorities,  hold- 
ing flUng  a  brief  In  appeal  court  libelling  Judges  of  CHrcult 
Oourts.  ground  for  disbarment;  Beene  ▼.  State.  22  AA.  154,  holding 
the  court  on  anwal  would  only  inquire  as  to  regularly  ot  proceed- 
ings, and  not  abuse  of  discretion;  People  t.  Green,  T  Ckilo.  240,  49 
Am.  Kep.  868,  8  Pac.  67,  holding  that  where  the  power  was  statutory 
Its  use  was  by  implication  mandatory,  and  the  ofTense  need  not  occur 
in  open  court;  People  t.  MacCabe,  18  Colo.  191,  30  Am.  St.  Rep. 
274,  82  Pac.  281. 19  L.  B.  A.  232,  attorney  disbarred  for  advertising  to 
obtain  divorces;  State  t.  Klrke,  12  Fla.  287.  95  Am.  Dec.  322,  holding 
the  discretion  to  disbar  must  be  sound  and  according  to  law;  Peo- 
l^e  T.  Barker.  56  UL  SOI,  apidylng  rule  In  a  case  of  a  breach  of  pro- 
fessional obUgatton  of  secrecy;  S.  0.,  p.  808,  to  necessity  for  exercise 
of  greatest  moderation  and  Judgment;  lUce  t.  Oommonwealth.  18  B. 
Hon.  483,  484,  for  adding  to  a  letter  before  publication;  Walker  t. 
Commonwealth.  8  Bush,  04.  Cited,  arguendo,  generally  as  to  power 
of  courts  to  disbar  attorneys,  holding  the  court  could  not  act  sum- 
marily when  the  fact  of  malpractice  was  not  actually  known  to  it; 
Bradley  t.  Tochman,  3  Fed.  Gas.  1167.  where  the  court  refused  to 
proceed  to  summary  disbarment  on  account  of  a  lettnr  written  by 
an  attorney;  State  t.  HcOIaugherty.  88  W.  Va.  258,  10  8.  B.  409.  fbr 
publishing  au  article  In  a  newspaper  reflecting  on  conduct  of  a 
Judge;  note  to  2  Am.  St  Rep.  848,  on  exercise  of  discretionary  power 
In  disbarment  proceedings. 

Courts —Attorney  and  client.—  The  poww  of  disbarment  of  at- 
torneys Is  Incidental  to  all  courts,  and  is  necessary  few  the  pmerra- 

don  of  decorum,  and  for  the  respectability  of  the  profession,  p.  631. 

Cited  in  In  re  Dorsey.  7  Port  306,  398,  in  dissenting  opinion,  col- 
lecting authorities,  holding  that  oath  in  relation  to  duelling  could 
be  Imposed  pttor  to  admission  of  an  attorn^;  Bx  parte  Law.  85  Ga. 
291,  holding  act  of  congreM  of  186B,  preao^dng  oath  for  attorneys 
who  had  been  pardoned  apd  takoi  oatb  of  amnesty,  was  void; 
Bicker's  Petition.  66  M.  H.  211.  29  Atl.  561.  24  U  B.  A.  .741,  hold- 
ing that  a  woman  may  be  an  attomey-at-law;  Matter  of  Knapp, 
86  N.  T.  292,  holding  that  tbe  court  has  Jurisdiction  to  determine 
the  amount  of  a  lien  claimed  by  an  attorney  on  moneys  received  by 

him  for  a  client;  Matter  of  ■,  an  Attorney,  86  N.  1.  608.  applying 

rule  wbcffe  an  attorn^  bad  puUlshed  in  a  newspaper  a  Ubellons 
charge  against  a  Judge. 

Attorney  and  client—  Charges  against  an  attorney  must  be  made 
on  oath;  but  tbe  Terlficatlon  m^  be  waived     the  attorney,  p.  681. 

Olted  and  mle  mndled  In  Beene  t.  Btat^  22  Ark.  167,  stating  the 
usual  practice:  State  t.  Klrke,  12  Fla.  286,  86  Am.  Dec.  880,  holding 
defact  of  nonservSee  of  mle  cured  by  ivpearance;  State  t.  Finl^,  30 
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Bim.  818,  U  So.  503,  holding  that  the  charges  must  be  specific  and 

particular;  Matter  of  ,  an  Attorney,  86  N.  T.  668,  applying  rule 

as  to  waiver  when  attorney  made  no  objection  as  to  the  mode  of 
procedure,  and  having  had  doe  notice,  appeared.  See  note  to  96  Am. 
Dec  342,  on  jwactlce  In  disbarment  proceedings;  note  to  2  Am.  St. 
Bc|k.  868,  on  neceasi^  for  affidavit  In  disbarment;  note,  S.  0.,  p.  SS9, 
on  waiver  of  tanaal  proceedings. 

Distingnlshed  In  In  re  Shepard,  108  Mich.  633.  67  N.  W.  071,  hold- 
ing that  the  court  may  act  on  charges  verified  on  Information  and 
beUef  only. 

9  Wheat  682-687,  6  L.  152,  SMITH  T.  McIYBB. 

Equity  —  OouTta  —  Trand.—  A  case  Involving  fraud,  once  tried  at 
law,  cannot  be  beard  In  equity  unless  by  reason  of  some  equitable 
circumstance  of  whtch  the  party  could  not  avail  himself  ftt  law, 

pp.  536,  537. 

Citing  cases  have  affirmed  and  followed  this  rule  In  a  variety  of 
Instances:  Baker  v.  Biddle,  1  Bald.  408,  F.  C.  764,  collecting  and 
revlewinc  authorities,  applying  rale  to  a  blU  for  discovery;  Plerpont 
V.  Fowle,  2  Wood.  &  H.  80.  F.  a  11,162.  holding  that  where  the 
reUef  is  as  complete  at  law  as  In  equity,  unless  case  begun  tat  equity 
and  a  disclosure  obtained  there,  equl^  will  not  proceed;  Fuller  v. 
Montague,  59  Fed.  217,  16  IT.  S.  App.  381.  holding  equitable  suit 
for  partition  will  not  be  entertained  on  a  bill  in  nature  of  eject- 
ment seeking  to  establish  clalmanfa  titie;  Jones  v.  Watkins,  1  Stew. 
102,  concarring  opinion,  holding  equity  will  not  relieve  against  mis- 
take In  law  after  writ  of  error  ts  barred  by  statute;  8. 0.,  p.  124,  con- 
curring opinion,  holding  that  equity  will  not  re-examine  a  questloa 
decided  In  action  at  law;  Herbert  t.  Hobbs,  8  Stew.  14,  holding  tibat 
injury  resulting  from  neglect  to  sue  on  verbal  request  by  surety  Is 
an  available  defense,  both  In  law  and  equl^;  WUklns  v.  Judge,  14 
Ala.  138,  holding  that  when  question  of  fraud  bad  been  decided  at 
law  It  could  not  be  again  litigated  In  equity;  Waring  v.  Lewis,  53 
Ala.  623,  holding  Judgment  of  Probate  Court  not  reviewable  In  chan- 
cery unless  special  equitable  circumstance  shown;  Andrews  v.  ren- 
ter, 1  Ark.  197,  applying  rule  refusing  to  relieve  in  equity  when 
party  lost  remedy  at  law  txy  negUgmce;  Hanpstead  Watkins,  ft 
Ark.  362,  368,  869,  42  Am.  Z>ec.  707,  712,  718,  and  Garvin  v.  Squires, 
9  Ark.  635,  50  Am.  Deo.  225,  holding  that  where  party  has  elected 
the  tribunal  for  defense  he  is  bound  by  the  decision;  Gaines  v.  Hale, 
26  Ark.  211,  in  dissenting  opinion,  arguendo,  that  the  court  could 
not  adjudicate  on  a  question  of  law  decided  In  a  law  court;  Dntil 
V.  Pacheco,  21  Gal.  442,  82  Am.  Dec.  750,  refusing  to  intocfere  to 
set  aside  a  Judgment  wlmre  the  fraud  alleged  might  have  been 
pleaded  In  ttie  action  at  law;  BeD  v.  Balhroad  Co.,  84  La.  Ann.  794. 
holding  Hat  a  r^rlstered  judgment  of  State  court  creates  no  lloi  on 
property  at  the  time  In  custody  of  receiver  appointed  by  Federal 
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conrt;  Green  t.  Robinson,  6  How.  (lilas.)  106,  when  eqnltr  oonrt 
refosed  to  restrain  collection  of  a  note  on  whlcb  Judgment  bad  been 
obtained,  altbougb  fraud  might  hare  been  pleaded;  Miller  t.  Palmer, 
66  MlSB.  S36,  holding  equity  will  enjoin  a  Judgment  on  default  for 
balance  of  purchase  money  suffered  by  defendant  under  mistaken 
belief  that  sale  was  valid;  Tennanf  b  Oase.  3  Neb.  426,  holding  that 
courts  of  law  could  not  determine  the  Jurisdiction  of  State  Senate  in 
adjudging  a  member  gnllty  of  contempt;  Dwyer  t.  Oarlougb,  81 
Ohio  Sth  160,  holding  In  foreclosure  snlt  a  defendant-assignee  of  mort- 
gagor could  not  plead  tbe  proceedings  In  Insolvency;  Kearney  t. 
Smith,  3  Yerg.  132,  24  Am.  Dec.  562,  wbere  bill  In  equity  dismissed 
because  of  previous  trial  at  law,  where  fraud  might  have  been 
alleged;  Thompson  v.  Hill,  3  Yerg.  170,  holding  no  Jurisdiction  In 
equity  where  dispute  of  boundary  had  been  tried  and  decided  at 
law;  Chester  v.  Apperson,  4  HeislE.  646,  where  equity  refused  to  en- 
join a  Judgment  at  law  suffered  by  defendant's  own  neglect,  but 
jrave  relief  on  account  of  equitable  defenses  which  conld  not  ban 
been  urged  in  action  at  law. 

Oonrta.— In  all  cases  of  concurrent  Jurisdiction  tbe  conrt  wblch 
first  has  poesession  of  the  subject  must  decide  it,  p.  536. 

This  principle  is  affirmed  and  followed  by  citing  cases  In  numerous 
instances:  Blake  v.  Alabama  &  G.  B.  R.  Co.,  6  N.  B.  B.  332.  3 
Fed.  Gas.  687,  giving  preference  to  receiver  first  appointed  by  State 
court.  Federal  courts  also  having  Jurisdiction;  The  Celestlne,  1  Blss. 
11,  F.  0.  2,641,  holding  that  when  a  vessel  was  lawfully  seised 
under  State  law,  the  State  conrt  and  of&cen  had  Jurisdiction  to  the 
exclusion  of  admiralty;  Bdl  V.  Ohio  Life  ft  l^ust  C!o.,  1  Biss.  268, 
F.  0.  1,260,  holding  as  between  Federal  and  Stete  courts,  priori^ 
of  Jurisdiction  is  determined  by  service  of  process,  not  by  commence- 
ment of  suit;  note  to  Union  Mutual  Life  Ins.  Co.  v.  Chicago  Univer- 
sity, 10  Biss.  197.  on  concurrent  Jurisdiction  of  Federal  and  State 
courts,  collecting  cases;  Be  The  Boston,  H.  &  E.  B.  R.  Co.,  9  Blatehf. 
100,  F.  C.  1,677.  with  other  cases,  applying  principle  to  administration 
of  bankruptcy  law,  petitions  being  filed  in  District  Oourte  In  different 
States;  Two  Hundred  and  Fifty  Barrels,  ete.  t.  United  States.  Chastf, 
607,  F.  0. 14,293,  holding  where  seizure  fbr  violation  of  revenue  laws 
first  made  on  shipboard.  Admiralty  Court  had  Jurisdiction;  Mallett 
V.  Dexter,  1  Curt  179,  F.  O.  8,988,  holding  an  administrator  In  pro- 
cess of  accounting  before  Probate  Court,  cannot  be  compelled  to 
account  in  equity;  Taylor  v.  The  Royal  Saxon,  1  Wall.  Jr.  331,  F.  0. 
13,803,  holding  a  replevin  in  State  court  is  a  valid  plea,  both  In 
abatement  and  bar  against  a  second  ^pievtn  In  District  Oonrt; 
Haines  v.  Oarpentor,  1  Woods,  268.  F.  O.  5,906.  holding  Federal 
conrt  will  not  Interfere  In  contest  as  to  validity  of  will  b^nn  In 
Stete  court;  Wllmer  v.  Atiante  ft  R.  A.  L.  R.  R.  Co.,  2  Woods,  420, 
F.  0.  17,775,  applying  principle,  collecting  numeroos  authorities  as 
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to  bow  priority  wu  estaMlstaed,  holdlnf  ttiat  service  of  process  and 
KStndnlng  order  gave  constnictlTe  possession  to  trustee;  8.  <X,  3 
Woods,  4Sft,  F.  0. 17,T76,  on  later  application  for  writ  of  assistance 
la  eoncnrrb^  opinion,  holding  that  actual  possession  taken  by  an- 
odier  receiver  appointed  by  State  court  took  priority;  Young  r. 
Montgomery  &  B.  R.  B.  Oo.,  2  Woods,  619.  F.  0.  18,166,  boiang  flrBt 
mortgagee  could  not  Interfere  with  possession  by  receiver  under 
second  mortgage  appointed  by  another  court;  Board  of  Missions  v. 
UcMaster,  S  Fed.  Cas.  781,  holding  authority  of  State  court  para- 
mount in  aiding  executor  In  administering  a  trust  Involving  Interest 
of  resldente  and  nonresidents;  Hascm  t.  Jones.  16  Fed.  Oas.  1044. 
holding  in  matter  of  fraud,  the  conrt  wblch  first  has  possession  of 
the  case  has  exdnsive  Jurisdiction  till  disposed  of;  Teadon  v.  Plant- 
ers* Bank,  80  Fed.  Gas.  796,  holding  that  opposition  by  assignees  In 
bankruptcy  to  foreclosure  proceedings  In  State  court  must  be  made 
there;  Bruce  v.  Manchester  K.  B.  B.  Oo.,  19  Fed.  844,  applying 
mle  to  foreclosure  in  Stete  court  and  application  to  enforce  truste  In 
Federal  court;  Owens  v.  Ohh>  Oentral  B.  K.  Oo..  20  Fed.  18.  holding 
that  conrt  first  obtaining  Jurisdiction  by  serrtce  of  process  does  not 
lose  It  subsequent  selxure  onder  proceedings  In  anotbor  conrt; 
AAuns  T.  Mercantile  Trust  Co..  68  Fed.  621,  80  U.  B.  .i^rp.  204,  sus- 
taining ruling  as  to  appointment  of  receivers  by  Stete  and  Federal 
<^ourte;  Foster  v.  Bank,  68  Fed.  7!^,  applying  rule  to  application  for 
a  receiver  to  oust  one  already  appointed  by  Stete  court;  Foley  v. 
Hartley,  72  Fed.  573,  applying  rule  in  suit  for  administration  of  In- 
testate's estete  in  Stete  court,  where  suit  Inatltnted  In  Federal  courts, 
to  Invalidate  claim  of  lllegltlniate  hsAr. 

In  the  State  courts  the  following  have  cited  and  varionsly  relied 
upon  the  syUabns  principle:  King  t.  Smith,  15  Ala.  268,  holding 
that  settlement  of  an  administrator's  account  In  tiie  Orphans*  Court 
cannot  be  reopened  In  chancery;  Foster  v.  State  Bank,  17  Ala.  675. 
holding  that  all  defenses,  legal  and  equlteble,  are  finally  precluded 
by  a  decision  of  the  cause  at  law;  Moore  v.  Lesueur,  33  Ala.  241, 
holding  Court  of  Chancery  would  not,  without  special  equities,  take 
charge  of  suit  b^n  in  ttte  Orphans*  Court;  Waring  v.  Lewis.  68  Ala. 
62S,  holding  final  decree  of  Probate  Court  in  admlnistrallon  cmdu- 
stve  ai  to  facts  Involved  in  Its  rendition;  Beatty  v.  Boss.  1  Fla.  207, 
holding  that  on  a  territory  becoming  a  State,  a  cause  In  progress 
would  not  be  removed  from  Stete  to  Federal  court  where  the  Jnris- 
Action  waa  concurrent;  In  the  Matter  of  an  Bxecutive  Commnnlca- 
tlon.  14  Fla.  801,  holding  the  senate  has  exclusive  Jurisdiction  to  try 
impeachment  of  governor  of  Stete,  power  of  courte  limited  to  ascer- 
-tataunent  (tf  continuance  or  discharge  from  Inpeachment;  Sanford 
T.  Oload,  17  Bin.  6^  holding  that  In  ordor  to  stay  proceedings  on 
grannd  of  anottier  suit  pending,  it  must  be  specifically  pleaded  and 
prored;  lanns  t.  Wlmberly.  88  Oa.  696,  holding  that  a  plea  of  former 
recovery  or  p^idency  of  previous  action  will  always  lead  to  fl*«Tiltgfl1 
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of  a  later  salt;  Hlnes  t.  Bawson,  40  Qa.  359,  2  Am.  Bep.  582,  boldlos 
lliat  tf  a  mortgagee  commences  foreclosure  in  State  court  and  la 
there  temirararllf  enjoined  he  cannot  proceed  in  Federal  conrt;  Tay- 
lor T.  Oity  ot  Fort  Wayne,  47  Ind.  282.  holding  that  town  council 
could  not  proceed  to  annex  territory  after  an  application  for  Incor- 
poration filed  with  court  having  jurisdiction;  Hill  Mfg.  do.  t.  Provt- 
dence  &  New  York  Steamship  Oa,  118  ICasB.  500.  18  Am.  Bep.  S82, 
holding  action  in  State  court  for  damage  to  goods  by  flre  on  a  ihlfk 
through  negligence  of  owner  cannot  be  defeated  by  subsequent  pro- 
ceedings for  limitation  of  liability  in  Admiralty  Court;  Weeks  v. 
Billings.  55  N.  H.  374.  holding  that  an  action  In  State  court  cannot 
be  removed  into  Federal  court  by  a  bare  trustee  for  principal  defend- 
ant; Ex  parte  Bnshnell,  8  Ohio  St  601.  holding  State  court  has  no 
authority  to  withdraw  persons  by  habeas  ewpos  from  custody  of 
Federal  court,  collecting  authorities;  Norman  v.  Zieber,  8  Or.  202, 
holding  Circuit  Conrt  could  not  by  habeas  corpus,  review  a  com- 
mitment by  a  Justice's  Court  but  could  inquire  Into  Its  jurisdic- 
tion; Chapin  V.  James,  11  B.  I.  89,  23  Am.  Bep.  414,  holding  that 
State  court  cannot  enjoin  a  levy  by  marshal  of  a  Federal  court  to 
enforce  Its  own  decree;  McCulla  v.  Beadleston,  17  B.  I.  27,  20  Atl. 
14,  holding  In  action  at  law  on  a  bond,  a  charge  of  fraud  could  be 
inquired  Into  without  intervention  of  equity;  Walker  v.  Howard,  10 
T«L  ClT.  App.  611,  80  8.  W.  10D8,  arguendo,  by  analogy  that  a  court 
having  once  acquired  Jurisdiction,  no  other  court  will  Interfere; 
Bank  of  B.  Falls  v.  B.  A  B.  B.  B.  Co.,  28  Vt  478,  where  conrt  of 
equity  refused  to  enjoin  parties  who  resided  out  of  the  State  from  a 
proceeding  at  law  begun  In  another  State;  Craig  v.  Hoge,  95  Va. 
280,  28  S.  E.  319,  holding  a  bill  attacking  one  of  several  debts  under 
a  deed  of  trust  and  seeking  sutwtltutlon  could  not  be  entertained 
during  pendency  of  i^or  suit  for  administering  the  trust,  collecting 
authorities;  Bx  parte  Mooney,  26  W.  Va.  41.  68  Am.  Bep.  63,  holding 
that  errors  making  a  Judgment  merely  voidable  could  not  be  Inquired 
into  under  writ  of  habeas  corpus;  Smith  v.  Ford,  48  Wis.  166,  2 
N.  W.  159,  holding  a  State  court  competent  to  Judge  of  a  plea  of 
bankruptcy,  collecting  authorities.  See  note  to  62  Am.  Dec,  246,  on 
conflict  of  Jurisdiction  in  actions  against  vessels. 

Distinguished  in  Loring  v.  Marsh.  2  CUff.  828.  F.  a  ^614.  holding 
that  the  pendency  of  another  action  for  same  cause  in  State  conrt 
not  a  good  plea  In  abatemrat;  Central  Trust  Co.  t.  South  Atlantic 
&  O.  B.  B.  Co.,  67  Fed.  9,  refusing  to  appoint  receivers  when  one 
bad  already  been  appc^nted  In  suit  pending  In  State  court;  Nelsoo 
T.  Dunn,  15  Ala.  614,  holding  that  if  a  plaintlCF  at  law  subsequently, 
and  with  defendant's  consent  submits  the  controversy  to  Court  of 
Chancery,  that  court  will  retain  Jurisdiction;  Gtould  v.  Hayes,  19  Ala. 
449,  holding  that  a  settlement  In  Orphans*  Conrt  would  not  bar  chan- 
cery Jurisdiction  when  the  will  contained  executory  tmste  not  en- 
forceabla  In  former  court;  Inerarity  t.  Oortls,  4  Fla.  188^  as  not 
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qn^ealde  to  cues  sought  to  be  transferred  from  territorial  coortl 
on  territory  becoming  a  State,  denying  Beatty  t.  Bobs,  1  Fla.  207, 
supra. 

MlBcellaneoiu  dtatlons.—  Cited  In  Pratt  t.  Nortbam,  5  Mason,  lOS, 
F.  O.  ll^STBt  as  Instance  of  concorrent  Jurisdiction  ot  law  and  eqnity; 
Plerpont  t.  Fowle,  2  Wood,  ft  H.  82,  F.  0. 11,152,  as  Instance  of  case 
where  idlef  was  adequate  at  law  but  equitable  Jurisdiction  obtained 
by  relief  sought  against  teind;  Ooodenow  t.  Mlllken,  1  Haak.  352, 
F.  O.  5,635,  as  tutTlng  recognized  the  principle  of  concurrent  Juris- 
diction In  matters  of  fraud;  Hartford  Fire  Ins.  Go.  t.  Bonner  Mer- 
cantile Co.,  44  Fed.  167.  11  L.  R.  A.  027,  fraud  can  always  be  set  up 
as  a  legal  defense  to  an  action  on  an  Instrument;  Wright  t.  Leclaire, 

8  Iowa,  233.  holdUv  statute  of  limitations  applied  by  analogy  equally 
to  cases  In  law  and  eqnltar;  Taylor  Taylor,  74  Me.  588.  holding 
State  oonrts  had  full  Jnrladictlon  In  equity  In  cases  of  Craod  to 
entertain  salt  by  assignee  In  tnmlyenej. 

9  Wheat  537-640,  6  L.  164,  MOLLAN  t.  TOBBANOB. 

Federal  courts.— Jurisdiction  of,  depends  on  state  of  things  at 
time  of  commencing  action;  after  Testing,  it  cannot  be  ousted  by  8ub> 
sequent  events,  as  by  changing  of  the  residence  of  any  of  the  parttea, 

p.  539. 

Cited  and  rule  applied  In  Clarke  t.  Mathewson,  12  Pet  171,  9  I*. 
1044,  to  a  bin  of  error  by  resident  administrators  of  a  deceased 
plaintiff  who  had  resided  In  different  State;  Anderson  t.  Watt,  138 
D.  S.  703,  34  L.  1081,  11  S.  Ct  461,  where  pleadings  showed  plaintiff 
and  defendants  resided  In  same  State,  but  plaintiff  being  a  married 
woman  had  Hie  domicile  of  her  husband,  wbo  resided  in  dlflermt 
States;  Hardenbergh  t.  Ray,  151  U.  S.  118,  88  L.  95,  14  S.  Ot  800, 
affirming  S.  C.  IS  Sawy.  102,  33  Fed.  814,  where  a  substitution  ot 
defendants  was  made,  one  being  of  same  residence  as  plaintiff; 
Tunstall  T.  Wortblngton,  Hemp.  004,  F.  C.  14,239,  holding  that  in 
a  garnishment  proceeding,  the  Judgment  creditor  and  garnishee  must 
be  of  different  States;  Trigg  t.  Conway,  Hemp.  712,  F.  C.  14,173, 
where  administrator  of  deceased  plaintlfl  resided  In  same  State  as 
defendant;  HeUus  t.  Thompson.  1  Cliff:  183,  F.  O.  9.405,  where,  on 
death  of  defendant  his  administrator  was  temporarily  in  same  State 
with  plaintiff;  Culver  t.  Woodruff  County,  6  DIU.  394,  F.  C.  3.409, 
where,  by  act  of  congress,  certain  counties  of  State  of  Arkansas  were 
changed  from  one  district  to  another;  Bawle  t.  Phelps.  2  FUpp.  471, 
F.  C  11.&88,  remanding  cause  to  State  court  because  requisite  diverse 
citlsenshlp  was  wanting  when  suit  commenced;  Barnard  v.  Hart- 
ford, etc,  Co.,  2  Fed.  Cas.  838,  holding  a  decree  dismissing  the  ori|f> 
inal  blU  does  not  dispose  of  a  cross-bin  by  a  defendant  praying  relief 
against  anotbor  defuidant;  OUmer  t.  City  of  Orand  Baplds,  16  V«a» 
710,  holding  a  former  suit  d^eated  by  reason  of  dtlsenship  no  bar 
to  snbaeqoent  suit  on  same  canae  lit  action  what  domicile  had  acta- 
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aOj  been  changed;  Jarboe  t.  Templer,  88  Fed.  217.  holding  jnrisdlc* 
tton  not  lost  by  nibseqnent  transfer  of  cause  of  action  to  a  dtizen 
of  same  State;  The  Tolchester.  42  Fed.  183,  holding  JnrlBdlctlon  In 
admiralty  In  suit  for  limiting  llabill^  not  lost  by  reduction  of  claims 
in  State  conrta  behnr  the  appraised  value;  Laakey  t.  Newtown  lOn. 
Co.,  06  Fed.  029,  bidding  allegation  of  dlverae  idtlcenahip  In  amended 
complaint  Insnffldent;  Jones  v.  Shapera,  57  Fed.  461,  IS  U.  S.  App. 
481.  holding  assignee  may  sue  on  note  If  payee  or  first  bolder  was 
resident  of  different  State  where  action  brought;  Ex  parte  Kyle,  67 
Fed.  809,  holding  Jurisdiction  acquired  by  Cherokee  court  not  lost 
by  subsequent  naturalization  of  defendant;  Brlgel  t.  Tug  River  Goal, 
etc.,  C3o.,  78  Fed.  14,  affirmed  in  S.  O.,  86  Fed.  819,  In  suit  for  fore- 
closure, where  one  of  the  plaintiffs  changed  residence  after  com- 
mencement of  suit;  Oross  t.  Bvans.  86  VeiL  4,  02  U.  8.  App.  728, 
where  citizenship  of  defendant  changed  after  removal  of  case  trom 
State  coart,  and  Jurisdiction  was  held  not  lost 

Cited  and  followed  in  various  State  court  cases,  via.:  Indlau- 
apolls,  etc..  By.  Go.  t.  Blsley,  60  Ind.  65,  where  a  removal  to 
Federal  court  refused  when  citizenship  of  parties  changed  after 
action  commenced;  Dorr  v.  Davis,  76  Me.  804,  holding  Jurisdiction 
of  County  Probate  Court  not  lost  because  minor  heir  went  to  reside 
out  .of  county;  Brighton  Uarket  Bank  v.  Merick,  11  Mich.  420,  on 
the  question  whether  a  note  Indorsed  before  maturity  to  a  citizen  of 
another  State  was  discharged  by  the  Insolvent  laws  of  the  maker 
State,  court  equally  divided;  State  v.  St  Lonls  County  Court,  88 
Mo.  407,  holding  that  Jurisdiction  once  acquired  was  not  lost  by 
legislative  amendment  unless  by  express  prohibition;  Laird  v.  Ball- 
road  Co..  56  N.  H.  879,  20  Am.  Bep.  219,  where  a  suit  could  have 
been  removed  to  Federal  court  at  commencement  but  State  court 
was  allowed  to  take  Jurisdiction,  held  not  affected  by  aubsequent 
change  of  fesldence;  Trapier  v.  Waldo,  16  8.  CL  285,  holding  an 
order  tor  sale  In  foreclosure  suit  made  by  court  having  Jnriadlctlon 
not  affected  by  leglslati<m  after  Jurisdiction  had  attached;  Machine 
Go.  V.  Uarchant  11  Utah,  76;  39  Fac.  485,  holding  Jurisdiction  of 
Justices'  Court  not  lost  because  at  time  of  Judgment  claim  with 
Interest  exceeds  limit  the  Judgment  is  good  only  up  to  limit  and 
on  appeal  Judgment  may  be  given  for  fuU  amount  Glted,  argu- 
endo, in  discnsdon,  obiter,  in  dissentiiw  opinion,  Dred  Scott  v. 
Sandfbrd  19  How.  671.  IB  L.  769. 

Limited  In  Thaxter  v.  Hatch.  6  Mcliean,  70,  F,  O.  18,866,  to  cases 
where  Jurisdiction  bad  actually  vested  by  commencement  of  the 
aolt  Distinguished  In  Yattier  v.  Hlnde.  7  Pet  261,  8  U  678,  hold- 
ing where,  of  several  defendants,  some  reside  in  State,  some  not, 
Jurisdiction  could  be  had  by  striking  out  the  nonresident  defendants; 
Florida  v.  Georgia,  17  How.  608,  16  L.  200,  showing  that  principal 
case  did  not  rest  on  the  ground  that  there  Is  Jurisdiction  by  implica- 
tion over  a  third  necessary  party;  Olarke  v.  Mathewson.  2  Snmo. 
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265,  F.  O.  2,867.  as  not  applicable  to  a  bill  of  revivor  wben  a  new 
party  plaintiff  Is  of  same  State  with  defendant,  case  overniled  on 
appeaL  See  8.  0, 12  Pet  171,  9  Lw  lOH  ante. 

Federal  courts.—  An  Indorsee  residing  in  different  State  may  sne 
the  Immediate  Indorser  in  Federal  court,  altboogh  the  latter  resides 
Id  same  State  as  maker  of  tb»  note,  p.  S38. 

Cited  and  nile  appUed  In  Superior  Oity  t.  Blpley.  18S  17.  &  96,  84 
L.  916.  11  8.  Ot  289;  Parker  t.  OUnsby,  141  T7.  S.  86.  86  L.  666, 
11  S.  Ot  913;  NoeU  v.  Mitchell,  4  Blss.  348,  P.  C.  10,287;  Towne  v. 
Smith.  1  Wood.  &  M.  120,  F.  C.  14,115,  In  case  of  a  note  passing  by 
deUvery  without  assignment;  Mllledollar  t.  Bell,  2  Wall.  Jr.  837. 
P.  a  9.549.  as  affirming  Tonng  t.  Bryan,  bat  not  applicable  to  a  salt 
liy  mortgagee-assignee  against  mortgagor. 

Federal  conrts.—  To  sustain  Federal  jnrisdlctlbn  in  suit  against  a 
remote  Indorser  of  note,  plaintiff  must  show  the  Intermediate  in- 
dorsw  could  have  sustained  an  action  in  Federal  court,  p.  B89w 

Cited  and  rule  followed  In  Bank  of  .United  States  t.  Moss,  6  How. 
37,  12  L.  334;  Coffee  t.  Planters*  Bank  of  Tennessee.  18  How.  187. 
14  U  106;  Bradley  t.  Bhine.  8  WaU.  396.  19  L.  468;  Morgan  v.  Gay, 
19  WalL  83.  22  L.  100^  Corbin  v.  County  of  Black  Hawk.  106  U.  8. 
687. 26  L.  1139;  Bradford  v.  Jenkg,  2  McLean,  133,  F.  C.  1,769;  Astrom 
V.  Hammond,  8  McLean,  107,  F.  G.  696;  Dundas  t.  Bowler,  3  McLean. 
208.  F.  a  4,140;  In  OampbeU  t.  Jordan.  Hemp.  686,  F.  a  2W,  hold- 
ing the  prtaidple  did  not  apply  to  a  suit  against  an  immediate  In- 
dorser; Hampton  t.  Truckee  Canal  Co.,  9  Sawy.  888,  19  Fed.  8,  hold- 
ing that  assignee  of  mechanics'  liens  mnst  show  that  court  bad 
Jurisdiction  of  the  original  lienor;  S.  C,  p.  386,  holding,  and  not  de- 
ciding the  point,  that  the  authorities  were  conflicting  as  to  power  to 
sne  when  there  were  Intermediate  assignees  presumably  residing  in 
same  State  as  defendant;  Jewett  t.  Bradford  Savings  Bank,  etc.,  45 
Fed.  802,  agendo,  as  establlsbing  the  law  of  action  by  indorsee  of 
note  against  Immediate  Indoiver;  Slcinner  v.  Barr,  77  Fed.  818^  re- 
rerstnig  verdict  tot  idalntiff,  where  immediate  assignor  of  plaintiff 
could  not  have  maintained  llie  action.  . 

Distinguished  In  Jewett  v.  Bradford  Savings  Bank,  etc..  46  Fed. 
802,  as  not  applicable  to  suit  to  compel  transfer  of  corporate  stock. 

Pleading.—  Plea  to  Jurisdiction  must  aver  condition  of  affairs  at 
time  of  action  brought  not  at  time  of  plea  pleaded,  p.  639. 

Cited  In  Upton  v.  New  Jersey  Southern  B.  R.  Co.,  25  N.  J.  Bq. 
376,  where  application  for  removal  refused  on  account  of  death  of 
nonre^ent  compl^nant;  Holden  v.  Putnam  Fire  Ins.  Co..  46  N.  T. 
6,  7  Am.  Bep.  290;  Peacbno-  t.  Phosnlx  Ins.  Co.,  66  N.  T.  200,  where 
-emoval  of  caase  refused  for  fiUluTe  to  aver  divwse  cttiaenship  at 
commencement  of  suit. 
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Plfladliif  AmMidment  of  allowed  when  plea  to  JnrlsdlctloD  mu> 
talned  hj  reamn  of  defective  avermeiit  of  residence,  p.  040. 

Cited  as  example  of  order  for  amendment  by  Supreme  Oonzt  In 
Qarland  t.  Davis.  4  How.  154.  11  L.  918.  collecting' authorities. 

Pleadii^  —  Federal  courts.—  To  snatiUn  Federal  Jnrlsdlctiftn  a 
count  for  mon^  had  and  received  by  Indorsee  of  note  against  a  re- 
mote Indorser  need  not  show  tiiat  action  was  sustamable  by  Inter- 
mediate Indorser.  p.  S!t9. 

Cited  and  rule  applied  In  Phillips  v.  Preston,  6  How.  291,  12  L. 
157.  where  suit  between  indorsees  was  founded  on  an  alleged  con- 
tract to  divide  the  losses;  Bank  of  United  States  v.  Moss.  6  How.  37, 
12  L.  834,  where  money  counts  stated  an  indebtedness  and  promise 
to  pay  directly  by  defendants  to  plalntUTs;  Brown  v.  Noyes,  2  Wood. 
&  M.  79,  B*.  0.  2,028.  holding  that  in  actions  for  money  had,  allega- 
tions of  different  citizenship,  and  amount  were  alone  required  to 
;;ive  prima  facie  Jurisdiction. 

Miscellaneous.—  Cited  In  Dred  Scott  v.  Sandford,  19  How.  473,  15 
I..  729,  as  supporting  doctrine  that  facts  upon  which  Federal  Juris- 
diction Is  founded  should  appear  upon  the  record;  S.  C.  19  How. 
.'.66,  15  L.  767,  separate  opinion  as  example  of  proceeding  on  writ 
<if  error  after  dismissal  of  suit  for  want  of  Jurisdiction;  Donaldson 
V.  Hazen.  Hemp.  436,  F.  C.  8,984,  also  to  same  effect;  United  States 
V.  Woolsey.  28  Fed.  Gas.  767,  holding  that  whether  the  Jurisdiction 
is  sufficiently  stated  the  defendant  must  plead  specially  to  avoid  it. 

0  Wheat.  641-553.  6  L.  155.  WALKBB  v.  TURNBB. 

Courts  —  Judgments.—  Judgment  by  court  of  limited  Jurisdiction 
48  void  unless  the  grounds  of  Jurisdiction  appear  on  Hie  face  of  the 

proceedings,  pp.  648.  649. 

Cited  and  mle  applied  In  Tolmie  v.  Thompson.  3  Cr.  C  C.  130.  F. 
C  14,080,  to  a  sale  of  real  estate  of  Intestate  under  special  Jurisdic- 
tion of  County  Court;  Arrowsmlth  v.  Burllnglm,  4  McLean.  490,  F.  (X 
563.  to  an  auditor's  deed  for  land  sold  for  taxes  in  Illinois;  Bnmbam 
V.  Webster,  2  Ware,  248,  F.  G.  2,178,  to  a  plea  of  a  foreign  Judgment; 
Forbes  v.  Hyde,  81  Oal.  349,  as  to  facts  necessary  to  be  stated  In 
affidavit  for  publication  of  summons;  Grler  v.  McLendon.  7  Ga.  364. 
to  a  record  offered  to  prove  appointment  of  guardian  of  a  ward 
resident  in  Alabama;  Mason  &  W.  B.  R.  Co.  v.  Davis,  13  Ga.  76, 
to  records  of  arbitrators  to  assess  damages  against  railroad  company 
for  Injuries  to  property;  State  v.  Metzger,  26  Mo.  66,  and  Smith  t. 
Simpson,  80  Mo.  637,  to  transcript  of  Justice  in  case  of  assault  and 
battery  omitting  to  state  that  offense  was  committed  In  his  comity; 
SUples  V.  Fairchtid,  8  N.  T.  46^  as  to  appUcatlon  for  attachment  of 
a  nonresident  debtor;  Camp  v.  Wood,  10  Watts,  120.  as  to  necessity 
for  stating  appearance  and  confession'of  Judgment  In  judgment  of 
justice  of  the  peace  for  an  amount  In  excess  of  Us  Jurisdiction; 
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Mayor  t.  Adama,  27  W.  Ya.  254,  265,  as  to  necessity  for  record  of 
pratlnff  notice  of  special  session  of  County  Oonrt.  Olted  in  Wagon 
Go.  T.  Peterson,  27  W.  Va.  824.  distlnfolsUiis  between  a  total  lack 
of  statement  of  Jurisdictional  facta  and  a  ausgestlon  of  facts  which 
cotdd  be  Inquired  Inta 

Bzeentioiui  —  Jud^ent.  —  Void  Judgment  will  not  sivport  an 
execution  or  order  of  sale  founded  on  It,  p.  649. 

Cited  and  rule  applied  in  Mayhew  Davis,  4  McLean.  222.  F. 
O.  9,347,  as  to  deed  for  land  sold  for  taxes  which  showed  that  no 
le^al  notice  of  sale  had  been  given;  Camp  t.  Wood,  10  Watts,  122, 
where  Jurisdiction  of  Justice  Court  limited  to  $100,  and  Judgment 
given  for  $100^. 

Umltations  of  actions.— A.  void  sheriff's  deed  will  not  support 
possessory  title  under  laws  of  Tennessee,  which  require  a  grant,  or 
a  deed  founded  on  a  grant,  pp.  660,  661. 

Cited  and  rule  appUed  In  Bedfleld  v.  Farks,  132  U.  &  260,  83  L. 
331, 10  8.  Ct  87,  as  to  possessory  title  founded  on  void  tax  deed  In 
Arkansas. 

Cited  In  dissenting  opinion  In  Moore  v.  Brown.  11  How.  435,  18 
L.  760.  as  having  been  founded  on  a  misconception  of  the  decisions 
in  Tennessee  bnd  subsequently  overruled  by  Green  v.  Neal,  6  Pet. 
291,  8  L.  402.  majority  holding  that  a  void  tax  deed  was  InsufiBcIent 
to  support  statute  of  limitations  In  Illinois.  Distinguished  in  Wilson 
V.  Atkinson,  77  Cal.  488,  11  Am.  St  Bep.  301,  20  Pac.  07.  as  being 
founded  on  local  law,  holding  that  a  tax  deed  void  on  Its  face 
mlgbt  under  California  code,  be  sufficient  to  give  color  of  title  to 
support  title  by  adverse  posession;  mentioned  In  Toll  v.  Wright,  87 
Mich.  99,  as  having  been  overruled  by  Qreen  v.  Neal,  6  Pet  291, 

8  L.  402;  Gray  v.  Darby,  Mart  &  Y.  424.  as  having  properly  fid- 
lowed  decisions  of  the  courts  of  the  State  since  overruled. 

Mlsc^laneous.— Cited  erroneously  In.Wllklns  v.  Judge,  14  Ala. 
1S& 

9  Wheat  563-655.  6  L.  158.  OATLETT  T.  BBODIB. 

Appeal  and  error.— Bond  on  appeal  when  Intended  to  operate 
as  supersedeas  must  be  for  amount  to  secure  the  whole  Judgment 
If  affirmed  and  not  othmriso  discharged,  p.  tSSti. 

Cited  and  rule  applied  In  Stafford  v.  Union  Bank  of  Louisiana. 
16  How.  139,  14  L.  878.  holding  when  stay  of  execution  not  desired, 
then,  under  act  of  1794,  security  only  required  to  answer  costs; 
mited  States  v.  Dashlei,  8  Wall.  701,  18  L.  270;  Davidson  v. 
Lanier,  4  Wail.  454,  18  L.  379.  holding  that  the  Judge's  approval 
of  the  bond  need  not  be  In  writing;  French  v.  Shoemaker,  12  WalL 
99.  20  L.  271.  holding  the  bond  must  cover  damages  for  dday,  costs 
and  mterost;  Blgier  t.  Waller,  12  WalL  UQ,  30  h.  262;  Telogra|>h 
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Oo.  T.  Byser,  10  Wall.  429,  22  L.  44.  In  dissenting  opinion;  Butchers' 
AseociatloD  t.  Slaagtater  House  Co.,  1  Woods.  64,  P.  a  2,284,  hold- 
ing tx>th  appeals  and  writs  of  orror  operated  as  supersedeas  withont 
an  express  order;  The  Sydney.  47  Fed.  263,  applying  mle  as  ex- 
tended by  rnle  23;  Bosenstdn  t.  Tarr.  51  Fed.  370,  applying  mle  as 
varied  by  Jerome  McOarter,  21  WalL  17.  22  L.  615.  holding  the 
bond  covered  compensation  for  delay  as  well  as  the  amonnt  pay- 
able In  money  under  the  decree  appealed  from;  note  to  Shannon  v. 
Spencer,  1  Blackf.  121,  on  amonnt  of  appeal  bond;  Many  v.  SItzer, 
6  Gray,  144,  holding  that  on  dismissal  of  writ  of  error  defendant 
was  liable,  under  the  bpnd,  for  the  original  Judgment,  and  the  costs 
inserted  therein  by  the  Judge  below;  Rose.  t.  Bichmond  Go.,  17 
Ner.  76,  27  Pac.  1117.  holding  that  the  amonnt  of  the  security  was 
left  to  the  discretion  of  conrt;  Ex  parte  Dunn,  6  8.  C.  809,  collecting 
authorities  holdtaig  the  Supreme  Court  had  full  power  to  dedde  all 
questions  as  to  scope  of  a  writ  of  error.  See  note  to  38  Am.  St. 
Bep.  715,  on  amount  for  which  sureties  are  liable  when  penalty 
Is  not  fixed;  id.,  p.  717,  on  Interest  as  forming  part  of  the  judgment 
recoverable.  Cited  also  in  Harris  v.  Wheeler,  8  Blatcbf.  83,  F.  O. 
6,180,  arguendo,  that  until  there  was  an  actual  award,  the  amount 
of  bond  could  not  be  ascertained,  holding  aecntifm  could  not  issue 
until  entry  of  formal  decree;  Tacker  r.  Lee,  8  Or.  (3.  a  686,  687, 
F.  C  14,221,  arguendo,  as  to  amount  which  could  be  recovered 
on  the  bond,  and  the  method  of  assigning  breach  of  condition; 
Klchardson  v.  Richardson,  82  Mich.  807,  46  N.  W.  671,  arguendo, 
as  to  power  of  State  Supreme  Court  to  fix  penalty  of  appeal  bond, 
collecting  authorities;  Mason  v.  Qermaine,  1  Mont  281,  holding  the 
same  rules  as  to  bonds  applied  to  appeals  from  State  Supreme 
Court  and  from  Circuit  Courts. 

OTermled  in  Jerome  v.  UcCartcr,  21  WaH.  29.  22'L.  616»  hold- 
ing that  since  the  adoption  of  mle  29  the  amonnt  waa  In  the 
discretion  of  the  Judge  below.  Distinguishable  in  ValU  v.  Town 
Council,  18  R.  I.  410,  28  Atl.  846,  as  not  applicable  to  an  appeal 
to  Stete  court  from  doings  of  a  town  coundl  requiring  a  par- 
ticular bond.  Criticised  In  Konntze  v.  Omaha  Hotel  Co.,  107  U. 
S.  886,  27  li.  613,  2  8.  Ct.  918,  with  other  authorities,  and  holding 
the  amount  recoverable  under  bond  in  ordinary  folreclosure  suit 
was  limited  to  the  costo  on  appeal,  waste,  and,  perhaps,  taxes  paid 
and  loss  from  improper  Insurance. 

Appeal  and  error.— Bond  on  aiq^eal.  If  to  act  «■  a  mper- 
sedeas,  most  be  llled  within  ten  .days  after  Judgment  p.  SS4. 

Cited  In  Telegraph  Oo.  v.  Eyser,  19  Wall.  429,  22  U  44,  In  dis- 
senting opinion,  the  majority  holding  that  since  the  amending  act 
of  1872  the  time  was  extended  to  sixty  days.  Cited  In  note  to 
Mills  V.  Conner.  1  Blackf.  6»  on  necessity  for  filing  bond  to  act  as 
auperaedeaa. 
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Appaal  and  onor.—  In  this  case  proper  appeal  bond  not  being 
filed,  cause  ordered  dismissed  unless  sufficient  bond  filed  thirty  days 
after  end  of  term,  p.  655. 

Oted.  Implying  mle  In  Anson,  Bangs  &  Go.  t.  Blve  Bldge  B.  B. 
Oo..  23  How.  2,  16  L.  618;  Hadson  t.  Parker,  166  IT.  &  287.  88  L. 
428,  15  S.  Ct.  464,  holding  that  on  a  writ  of  error  in  a  (slminal 
case.  Justice  of  Supreme  Court  may  admit  to  ball  and  fix  amount 
tt  bond. 

MlsceUaneons.— Oted  tn  Bryan  t.  Bates.  12  Allen,  218.  holding 
that  Supreme  Court  was  the  sole  tribunal  to  determine  as  to 
snSdency  of  bond  taken  on  writ  of  error. 

»  Wheat  666-667.  6  L.  16»,  BAITS  T.  PETBBJ3. 

Contracts  —  Novation.—  Simple  contract  debt  Is  not  extlngnlsbed 
by  subsequent  special  contract  to  settle  at  a  future  date,  which 
elapses  before  suit  brought,  and  no  settlement  Is  made,  p.  667. 

Cited  and  mle  appUed  In  Kelsey  t.  Western.  2  N.  T.  611.  holding 
that  a  bond  for  payment  of  a  legacy  diarged  on  real  estate  given 
by  devisee  does  not  extinguish  the  charge;  Scott  t.  Howsman.  2 
McLean,  186,  F.  C.  12.532,  holding  that  assumpsit,  not  covedant.  Is 
maintainable  on  a  single  contract  subsequent  to  and  varying  terms 
of  contract  under  seaL 

9  Wheat  668-666,  6  L.  160,  SBBBBB  DOBIL 
Bills  and  notes.—  When  note  spedfles  no  time  ftw  pajment  It  la 

due  presently  or  on  demand,  p.  661. 

Cited  In  note  to  1  Blackf.  2SI,  as  to  eet  of  a  note  dedaied  on, 
without  stating  date  of  payment 

Pleading.— Declaration  on  promissory  note  must  stete  where 
payable,  omission  Is  fatal,  p.  662. 

ated  and  rule  followed-  In  Lowe  t.  Kiss,  24  m.  168;  76  Am.  Dec 
748,  holding  declaration  describing  note,  without  any  iiAace  of 
payment,  not  sustained  by  note  p^able  spedfloUly  at  a  certain 
place;  also  In  Faulkner  t.  Faulkner,  78  Ma  386.  and  Orr  t.  Hop- 
kins, 8  N.  Mez.  47,  1  Pac.  183,  both  to  same  effect  Cited,  argu- 
endo, in  Mygatt  t.  City  of  Green  Bay,  1  Bias.  298.  F.  O.  9,998, 
showing  that  the  rate  of  interest  exchange  and  place  of  demand 
are  controlled  by  place  named  for  payment;  Boberte  t.  Hasou,  1 
Ala.  876,  holding  that  when  a  note  names  place  for  payment  a 
demand  at  that  place  Is  condition  precedent  to  Indorser's  liability. 

Variance.— If  a  promissory  cote  Is  payable  to  order  and  names 
place  for  payment  declaration  must  state  these  facto  or  there  wID 
be  a  fatal  variance  in  essence  of  Instrument  declared  on  and  proTSd, 
p.  5U2. 


Cited  and  followed.  On  t.  HopUn%  8  N.  Hex.  (IS)  47,  1  Fna 
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188,  where  tiie  note  declared  on  waa  negotiable  gMierally,  and  the 
note  proved  was  payable  at  a  particular  place. 

Modified  In  Harrison  t.  Weaver,  2  Port.  544,  holding  that  omt8> 
alon  to  plead  that  note  was  payable  to  order  was  an  Immaterial 
variance;  also  In  Sapplngton  v.  PnlUam,  3  Scam.  3S7,  as  not  ap- 
plicable to  statute  of  llUnola  making  notes  assignable  tbongh  they 
contain  no  words  of  negotiability. 

Evidence.—  Secondary  evidence  of  contents  of  written  instru- 
ments Is  not  admissible  when  the  originals  are  within  the  control 
or  CQstody  of  par^,  p.  66S. 

Olted  and  rule  applied  In  Halderman  v.  Halderman,  Hemp.  660, 
F.  O.  S,909,  to  copy  of  account  of  deceased  partner  with  firm  in 
suit  for  settlement  of  account;  The  Alice,  12  Fed.  924,  refusing  to 
admit  copy  of  bill  of  lading  certified  by  United  States  consul; 
Anglo-American  Packing  Co.  v.  Gannon,  31  Fed.  314,  holding  each 
part  of  a  telegram  is  primary  evidence,  but  lett»^i»ress  copy  of 
letter  or  telegram  only  secondary:  Onthrle  t.  Umllt  4  Kan.  193, 
holding  It  error  to  admit  copy  of  contract  when  original  known 
to  be  in  custody  of  third  party;  Holtt  v.  Monlton.  21  N.  H.  S81, 
where  parol  evidence  of  a  mortgage  not  admitted  when  It  dis- 
closed the  existence  of  higher  evidence;  Putnam  v.  Goodall,  31  N. 
H.  424,  holding  parol  evidence  which  showed  the  existence  of  a 
lease  not  admissible  to  prove  the  lease;  Vanauken  v.  Hombeefc,  14 
K.  J.  L.  181,  26  Am.  Dec.  610,  holding  In  action  on  a  note  worn 
out  and  destroyed,  proof  of  the  destmctlon  was  necessary. 

Modified  in  United  States  v.  Doebler.  1  Bald.  521,  F.  O.  14.977, 
holding  that  degree  of  diligence  in  procuring  production  of  original 
depends  on  nature  of  transaction.  Importance  of  paper,  and  the 
circumstances. 

Bvldence.— Formal  proof  of  instruments  may,  under  Kentucky 
law,  be  dispensed  with  where  party  will  not  deny  their  execution 
under  oath,  but  the  statute  does  not  alter  the  gmeral  law  of 
evidence,  requiring  their  production,  p.  SG3. 

<nted  In  note  to  Bates  v.  Hunt,  i  68,      to  necessity  fbr 

pleas  In  abatement,  non  est  factum,  and  requiring  proof  of  execu- 
tion b^g  under  oath  in  Indiana.  - 

SSrldene*.— Rul»  of  evidence  requiring  production  of  original 
documents  will  not  be  dispensed  with  merely  because  proof  of  due 
execution  is  not  alwi^  required,  p.  B64. 

Cited  and  rule  applied  In  Matossy  v.  Frosb,  9  Tex.  614,  as  to  a 
statute  of  Kentucky  dispensing  with  proof  of  execution  of  a  note 
when  signature  not  denied  upon  oatlL 

TriaL—  Notwitbstendlng  a  stetute  dispensing  with  proof  of  In- 
strument sued  upon*  their  production  at  the  trial  will  still  be  re- 
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qidrad  to  vtsMy  plalntUTs  tlfle,  trace  payments  Indorsed  tboeon, 
and  prevent  thefr  snbseqoent  assignment  to  others,  p.  B64. 

Cited  and  followed  In  Lnstlg  t.  McOuUoch,  10  Oolo.  App.  4Bk 
holding  acceptor  of  bill  entitled  to  have  same  surrendered  OTer  to 
court's  custody  upon  entry  of  judgment  against  him. 

9  Wheat  666-578,  6  L.  161.  KBRR  t.  MOON. 

Conflict  of  lawa.— Title  and  disposition  of  real  property  at» 
exclnslvely  subject  to  laws  of  place  where  sltnate,  p.  670. 

Cited  and  prindple  applied  In  HcGormlck  v.  Sulllvant,  10  Wheat 
202,  6  Sj.  80S,  to  win  i^bated  In  Pennsylvania,  held  Inoperative  to 
pass  land  in  'Virginia  unless  proved  there;  Taylw  v.  Benham.  5 
How.  278,  12  L.  140,  holding  failure  to  record  a  will  will  not  avoid 
sale  thereunder,  unless  required  by  laws  of  Stote  where  land 
situate;  Bnrbank  v.  Conrad,  06  U.  8.  298,  24  U  726,  holding  that 
In  Massachusetts  acknowledgment  and  recording  are  necessary  to 
perfect  title  as  against  strangers;  United  States  v.  Ames,  1  Wood.  & 
M.  80,  F.  O.  14,441.  holding  that  State  laws  apply  to  government 
lands  over  which  there  has  been  no  ces^on  of  jurisdiction,  unless 
otherwise  required  by  Oonstintion,  treaties  oe  stotutes  of  United 
States;  Biagill  v.  Brown,  19  Fed.  Gaa.  447,  tai  construing  devise 
of  land  to  charltoble  uses;  In  re  Zug,  30  Fed.  Oas.  94S.  holding,  In 
questions  touching  tenure  of  real  estate.  Federal  courts  are  gov- 
erned by  lex  loci;  Leavens  v.  Butler,  8  Port  401,  holding  County 
Court  could  not  decree  division  of  lands  in  another  State;  Goodman 
V.  Winter,  64  Ala.  426,  holding  probate  was  as  Indispensable  to 
force  and  effect  of  a  devise  as  to  bequest  of  personalty;  S.  C,  p.  428. 
holding  that  leges  ret  sitae  must  be  observed  as  to  essentials  to 
pass  title  without  regard  to  domicile  of  owner  or  place  of  alienation 
or  devise;  Sloan  v.  Frothingham.  65  Ala.  598,  holding  when  title  has 
to  be  made  through  an  executor,  he  must  be  one  recognized  by  the 
lex  rel  sitae;  Keith  v.  Proctor.  114  Ala.  686.  21  So.  606,  holding  that 
failure  of  person  named  as  executor  to  act  within  time  limited  by 
statute  Is  an  implied  renunciation  of  his  right,  which  cannot  be 
retracted;  Ohappell  v.  Jardlne,  51  Conn.  66,  holding  a  mortgage  of 
property,  which  by  change  of  boundary  subsequently  became  part 
<tf  another  Stote,  Is  governed  by  the  laws  of  original  State  at  date 
of  mortgage;  Key  v.  Harlan,  IS  Oa.  477,  holding  foreign-probated 
will  cannot  be  admitted  to  probate  In  Oeor^  unless  necnted  aa 
required  by  Georgia  law;  note  to  Calloway  v.  Doe,  1  Blackf.  VIZ,  on 
title  to  and  disposition  of  real  property;  Bogers  v.  Stevens,  8  Ind. 
467,  holding  by  analogy  to  English  law,  a  will  must  be  properly 
probated  before  it  could  be  read  in  evidence;  Lucas  v.  Tucker,  17 
Ind.  45,  collecting  and  reviewing  authorities  holding  that  leges  loci 
sitae  control  as  to  transfer  of  title  of  real  estate  and  that  will  must 
t»e  probated  In  State  before  ezecotor  can  act;  BvansvlU^  etc,  t. 
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Wlnsor,  14S  Ind.  688,  48  N.  B.  holding  a  foreign  will  cannot 
be  contested  ontU  proved  or  recorded  In  State;  Doyle  t.  McOutre, 
38  Iowa,  412,  holding  foreign  contracts  between  husband  and  wife 
on  security  of  real  estate  are  governed  by  1»  loci  r^  sitae;  Acker 
T.  Priest  ^  Iowa,  816,  61  K.  W.  287,  holding  that  whether  a  tmst 
InterMt  has  been  abated  In  lands  Is  to  be  determined  by  the  lex 
lod  r^  sitae;  Sneed  t.  Swing,  S  J.  J.  Marsh.  466,  22  Am.  Dee.  47» 
holding  that  foreign  will  to  pass  title  to  real  estate  mast  be  exe- 
cuted conformably  to  law  of  Kentucky;  Ciorrle's  Case,  2  Bland,  499, 
In  a  petition  to  appoint  guardian  of  infant  heirs  to  recover  property 
in  foreign  country;  Hntcbins  v.  State  Bank,  12  Met  424,  holding 
that  when  ttUe  to  real  estate  has  to  be  made  by  oflld^  act 
executor  the  will  must  have  bem  probated  in  State;  Boss  t.  Boss. 
129  Mass.  246,  87  Am.  822,  holding  validity  and  form  of  a 
mortgage  of  real  estate  determined  by  lex  lod  rel  sitae;  Omsoe  v. 
Bntler,  36  Miss.  167,  holding  rule  as  to  necessity  for  probate  in 
State,  of  foreign  wills,  not  affected  by  act  of  congress  of  1790; 
Emmons  v.  Gordon,  140  Mo.  500,  (12  Am.  St.  Rep.  741,  41  S.  W. 
1001,  holding  as  to  lands  In  a  foreign'  State,  owner  dies  intestate 
unless  will  made  In  accordance  with  laws  of  that  State;  Bentley  v. 
Whittemore,  18  N.  J.  Bq.  878,  holding  a  preforatlal  assignment 
valid  in  foreign  State,  covering  lands  in  home  State,  void  as  to  such 
lands;  Wills  v.  Oowper.  2  Ohio,  129,  holding,  under  laws  of  Ohio, 
a  power  to  sell  lands  given  by  will  to  executor  could  not  be  exer- 
cised by  administrator  with  will  nrnexed;  Thrasher  v.  Ballard, 
33  W.  Ya.  2SS,  280,  26  Am.  St  Bep.  806,  807,  10  S.  &.  412,  holding 
foreign  probated  will  ineffectual  to  pass  title  to  land  in  Virginia 
unless  proved  there. 

Otted  also  In  notes  to  60  Am.  Dec.  861,  76  Am.  De&  722,  on  exe- 
cution of  will  devising  realty;  and  In  Irring  t.  lleLean.  4  Blackf. 
68,  in  general  dlscnsidon. 

Bzeenton  and  admlniatmtora. —  Probate  of  win  is  operative 
only  in  State  where  granted.  An  administrator  cannot  sue  or  be 
sued  in  courts  of  another  State  for  debts  or  credits  of  his  testatw^ 
p.  671. 

CAted  and  rule  followed  in  Tai^^  t.  Ntnthup,  16  Pet  6^  10  L. 
641,  holding  an  administrator  under  probate  In  another  State  might 
rective  but  could  not  be  sued  in  District  ttf  Columbia  for  assets 
dne  the  deceased  by  government;  Bartlett  v.  Bogers,  8  Sawy.  63, 
F.  C.  1079,  holding  will  proved  In  New  Tork  no  authority  for 
action  by  executor  to  collect  assets  in  Oalifomla;  Caldwell  v.  Hard- 
ing, 6  Blatcbf.  601,  F.  C  2,801,  to  same  effect  win  proved  In  Mas- 
sachusetts, as  to  assets  In  New  York;  Melius  v.  Thompson,  1  OUff. 
128,  182.  184.  F.  C.  9.406,  holding  a  blU  of  revivor  wiU  not  He  la 
Massactauaetts  against  an  oxeentmr  nndw  OaUfWnla  pnibata; 
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HmviiA  Nmt.  Bk.  t.  New  k'ork  SHk  Mfg.  Co.,  11  Fed.  636.  holding. 
SHcnendo,  that  same  ruite  applied  to  recelTeni  under  the  dedslon 
ID  ftooth  T.  Clark.  17  How.  322,  16  L.  164;  Lnsk  y.  ElmbaU,  87  Fed. 
6«7,  bfddl&s  the  defect  In  power  to  sue  la  not  cured  taking  oat 
letters  of  admlnistratitm  after  suit  brought;  Harrison  t.  Mahorner, 
14  Ala.  885,  bidding  that,  under  law  of  ISil.  foreign  executor  en- 
titled to  sue  on  recording  his  lettm  testamentary.  Olting  numerous 
authorities  as  to  absence  of  extra-territorial  operation  of  admin- 
istration; Moore  t.  Lewis,  21  Ala.  580,  holding  administrator  of  will 
proved  In  Cuba  Incapable  of  suing  In  Alabama  for  a  legacy  due  his 
testator;  Wood  t.  Mathews,  58  Ala.  4,  holding  suit  by  parties 
claiming  nnder  will  of  heir  of  intestate  could  not  sue  before  pro- 
bating the  will  in  State;  Greer  v.  Ferguson,  56  Ark.  3^,  19  a  W. 
967.  holding  that  Judgment  could  not  be  rendered  against  adminis- 
trators of  a  deceased  defendant  appointed  in  another  State,  collect- 
ing authorities;  Davis  v.  Smith,  6  Qa.  296.  48  Am.  Dec.  295,  holding 
that  foreign  administrator  cannot  be  made  personally  responsible 
for  failing  to  appear  and  decend  an  action  on  his  Intestate's  cove- 
nant in  another  State;  State  v.  Joyce,  48  Ind.  317,  applying  laws 
of  Indiana,  allowing  a  duly  probated  foreign  will  to  be  certified  and 
recorded  in  State  and  to  be  of  same  effect  as  If  there  probated; 
Pitts  Melser,  72  Xnd.  471,  holding  a  foreign  will  not  probated 
in  State  Inoperative  to  pass  titie  or  establish  any  right  under  It; 
Sneed  v.  Ewing,  6  J.  J.  Marsh.  467,  22  Am.  Dec.  48,  holding  that 
foreign  probate  gave  no  right  to  meddle  with  personal  property  In 
State;  Turley  v.  Dreyfus.  33  La.  Ann.  887,  holding  a  Judgment 
against  a  foreign  administrator  could  not  be  enforced  against 
another  administrator  appointed  In  State;  Gabanne  t.  Skinker,  56 
Uo.  867,  and  Bnunons  v.  (Gordon,  140  Mo.  499,  ttS  Am.  St  Bep. 
740.  41  8.  W.  1001,  holding  an  executor  of  a  wlU  not  probated  In 
another  Stete  cannot  be  held  liable  on  his  bond  for  his  acte  done  In 
that  State;  Taylor  v.  Barron.  86  N.  H.  496,  holding  there  is  no 
privity  between  administrators  of  same  Intestete  appointed  In 
different  States,  collecting  authorities;  Schultz  v.  Pulver,  11  Wend. 
363,  holding  an  administrator  in  New  York  Is  bound  to  take  neces- 
sary steps  to  collect  debto  in  foreign  States,  and  obtain  proper  r«p- 
resentatloD  tm  that  purpose;  Garr  v.  Lowe's  Bxrs.,  7  Helsk.  88,  89, 
holding  that  until  foreign  wlU  probated  in  State  the  deceased  will 
be  regarded  as  intestate. 

Cited  also  In  United  Stetes  v.  Union  Pacific  B.  B.  Co..  11  Blatchf. 
390,  F.  O.  16,698.  holding  that  the  rule  was  changed  by  act  of  con- 
gress of  March,  1878,  but  that  the  act  was  Inoperative.  Cited,  ar- 
guendo. In  Thnrber  v.  Carpenter,  18  R.  I.  784,  81  AtL  0,  holding  that 
a  foreign  executor  could  sell  mortgaged  property  in  State  as  being 
persona  designata,  not  deriving  his  authority  from  court  of  another 
StatOb 
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Ploadli^.— EWlure  to  aynr  probate  and  record  ot  tamtm  wJD 
In  home  State  la  not  cored  by  nondenlal  of  the  facti  In  aoaww  the 
defect  tn  title  appears  on  face  of  the  bill,  p.  572. 

Cited  and  rale  followed  In  Bartlett  t.  Rogen^  8  Sawy.  64,  F.  a 
1,079,  holding  the  objection  may  be  taken  at  tlie  hearing,  when 
issue  Joined  on  allegation  of  due  Issne  of  letters  testamentary. 
Cited,  Seery  t.  Murray.  77  N.  W.  1060,  to  point  that  will  not  pro- 
bated cannot  be  read  In  evidence. 

MUcellaneons. —  Cited  Incidentally  In  Southern  life  Ina^  etc^ 
Co.  T.  Cole,  4  Fla.  S68. 

0  Wheat.  578-676,  6  L.  16S.  MBBBDITH  T.  PIGKBT.  ' 

Evidence. —  It  Is  the  province  of  testimony  respecting- a  deed  or 
other  writing,  to  show  notoriety  and  names  of  places,  bnt  not  to 
explain  the  writing;  ttiat  Is  province  of  court,  p.  676. 

PuUio  lands.— Call  for  location  **ln  the  fork  of  the  first  fork" 
of  a  stream  Is  not  satisfied      location  In  the  first  fork,  p.  676. 
Not  dted. 

9  Wheat.  676-678,  6  L.  184,  WALDBM  T.  CBAIO. 

BJeotmaut  —  Amendmsnt. —  In  action  of,  great  Uberallty  ot 
amendments  should  be  sJlowed,  p  678. 

mectment — Amendment. —  In  action  of,  an  am«idment  to  m- 
large  the  term  laid  In  the  dedaratl<m  should  be  allowed  In  the 
discretion  of  the  court,  p.  678. 

Cited  in  Walden  v.  Craig,  14  Pet  163,  10  L.  807,  holding  that 
when  the  court  gives  leave  to  extend  the  term,  it  is  not  an  amend* 
ment  similar  to  the  exercise  of  an  original  Jurladlctloil;  Arery  v. 
Bowman,  89  M.  H.  887,  holdli^  that  an  officer's  return  of  a  levy 
on  execution  may  be  amended  at  any  time  after  the  retura  day  Id 
court's  discretion. 

Appeal  and  oror. —  Writ  of  etnt  will  not  lie  to  review  action  oC 
Circuit  Court  In  granting  or  refusing  motion  to  enlarge  the  term 

stated  in  an  action  of  ejectment,  p.  578. 

Cited  and  rule  followed  In  Pickett  v.  Legerwood,  7  Pet  149,  8 
039;  reversing  S.  C.  1  McLean,  144,  F.  C.  8,175;  Poole  v.  Nixon,  ft 
Pet  App.  778,  0  L.  306^  19  Fed.  Cae.  996,  refusing  an  order  to  amend 
proceedings  on  appeal,  that  being  a  matter-  for  the  lower  court;  hold- 
ing that  where  an  erroneous  Judgment  was  corrected  by  a  writ  of 
error  coram  vobls  In  the  lower  court  the  judgment  sustaining  that 
writ  could  not  be  reviewed  on  writ  of  error;  Sllcer  v.  Bank  of  Pitts- 
burg. 16  How.  579,  14  L.  1066,  refusing  to  review  an  order  to  enter 
a  Judgment  nunc  pro  tunc;  United  States  v.  Plumer,  8  OIIIT.  59. 
F.  C.  16,066,  holding  writ  of  error  wlU  not  He  to  review  criminal 
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proceedlDgs  In  Oircuit  Court;  Chapman  t.  Barney.  129  U.  8.  681, 
32  L.  891,  9  S.  Ct  427,  nor  to  an  amendment  snbstltntlng  a  new 
sole  plaintiff  for  sole  orl^nal  plaintiff;  Stevens*  Admr.  t.  Nichols, 
157  U.  S.  871,  89  L.  787.  16  S.  Gt.  641,  nor  to  an  order  denying  leave 
to  amend  a  petition  for  removal;  The  Blmira,  16  Fed.  139,  nor  ti> 
an  ordOT  denying  a  motion  to  stay  execution  not  being  a  final  order 
In  salt;  note  to  Jared  v.  Goodtltle,  1  Blackf;  81,  on  reriew  of  amend- 
ment of  declaration  In  ejectment;  Brush  v.  Carter,  82  N.  J,  I*.  6Ei9; 
motion  on  the  trial  for  leave  to  amend  and  plead  Justlflcatlon,  Is  Id 
discretion  of  court  and  cannot  be  reviewed  on  error;  Austin  v.  Glapp. 
5  Tex.  133,  holding  order  allowing  cleric  to  amend  by  changing  date 
of  writ,  and  at  filing  petition  In  action  for  negligence,  discretionary 
and  not  reviewable  by  error;  Fowler  t.  Oolton,  1  Finn.  837,  holding 
refusal  to  defendant  of  leave  to  amoid  notice  of  special  matter  in 
action  of  slander,  not  reviewable. 

Distinguished  In  Avety  Bowman,  89  N.  H.  896,  holding  that  a 
refusal  of  an  amendment  for  supposed  Mck  of  power  may  be  cor- 
rected on  writ  of  error;  Welch  v.  County  Court,  29  W.  Va.  68,  1 
S.  E.  340,  In  general  dlscuBsion,  citing  many  authorities,  holding 
that  mllug  most  be  confined  to  cases  which  are  purely  matters  of 
discretion  or  such  as  in  their  result  cannot  do  injury. 

Miscellaneous. —  Referred  to  in  Walden  v.  Bodley,  9  How.  86,  88. 
18  L.  86,  87,  being  a  further  chapter  In  litigathm  of  same  case. 

9  Wheat  579-681.  6  L.  166,  UNITBD  STATBS  v.  PBRBZ. 

Trial  —  Criminal  law. —  DiscSiaise  of  Jury  from  giving  any  ver- 
dict in  capital  case,  where  necessary  to  effect  the  ends  of  Justice, 
is  in  diaoetion  of  trial  Judge;  consotit  of  prisoner  Is  not  re- 
quired, and  he  may  be  again  put  on  his  defense,  p.  680. 

This  case  has  become  a-  leading  authority  upon  the  foregoing 
proposition,  and  its  citations  consequently  collect  a  large  number  of 
similar  cases,  as  follows:  Bx  parte  Lange,  18  WalL  201,  21  L.  887, 
per  Clifford,  J.,  holdli^  that  the  rule  of  twice  in  Jeopardy "  did 
not  apply  to  a  mistrial;  Coleman  v.  Tennessee,  97  U.  8.  620,  621,  24 
L.  1123,  1124,  holding  a  prisoner  could  be  retried.  If  after  verdict 
the  Judgment  was  arrested  or  new  trial  granted  at  request  of  ac- 
cused; Simmons  v.  United  States.  142  U.  S.  164,  36  L.  971,  12  S. 
Gt  172.  where  Judge  dismissed  the  Jury  on  account  of  reported  bias;. 
Logan  V.  United  States,  144  U.  S.  298.  36  L.  441, 12  S.  Gt  628,  where 
a  Jury  after  forty  hours  announced  they  could  not  agree,  they  were 
held  pnqperly  discharged  by  the  Judge  and  defendant  retried; 
Thompson  t.  United  BUtes,  166  U.  8.  274,  89  L  149^  IS  8.  Gt  74. 
where  dnrii^  the  trial  it  was  shown  that  one  of  ftM  Jury  was  dis- 
qudlifled,  because  a  member  of  the  grand  Jury  which  found  the  In- 
lilctment;  United  States  v.  Keen.  1  McLean.  434,  F.  C.  15,610. 
applying  rule  to  a  trial  for  stealing  a  letter  from  the  malls;  United 
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StatM  T.  Shoemaker.  2  McLean,  110,  F.  O.  16^279,  holding  In  a 
i^inUial  case,  tbe  prosecution  cannot  after  the  Jury  ie  Impaneled 
enter  a  nolle  prosequi,  If  the  prosecution  Is  abandoned  It  Is  equiva- 
lent to  an  acquittal;  United  States  v.  Watson,  3  Ben.  S,  F.  C.  16,651. 
holding  that  illness  of  prosecuting  attorney  after  the  Jury  was 
Impaneled  was  not  sufficient  ground  for  discharging  the  Jury  against 
wUl  of  defendant,  and'ttiat  aach  dlscdiarge  was  equivalent  to  ac- 
quittal; United  States  T.  Uorris,  1  Curt  86,  F.  O.  VHfilti,  applying 
rule  in  case  of  misdemeanor  where  bias  was  shown  in  one  of  ttie 
Jurors;  Holmes  v.  Oregon  &  Gal.  R.  R.  Co.,  7  Sawy.  394,  9  Fed.  239, 
arguendo,  as  to  effect  of  exercise  of  discretionary  power  by  court, 
that  when  determining  the  truth  of  allegations  of  Jurisdictional 
facts  Its  adjudication  was  conclusive;  Kelly  v.  United  States,  27 
Fed.  617,  618,  where  jury  in  criminal  case  disagreed  and  were  dis- 
charged. 

State  court  dting  cases  have  rdled  upon  tiie  foregoliv  sj^bna,  as 
follows:  Atkins  t.  State,  26  Ark.  577,  5TO,  as  to  power  to  discharge 
jury  on  a  member  becoming  disabled  by  sickness,  collecting  author- 
ities; People  V.  Shotwell,  27  Gal.  399,  where  the  Judge  ordered  dis- 
charge of  Jury  by  sheriff  If  they  failed  to  agree  by  a  certain  hour, 
held  prisoner  could  be  retried;  People  v.  Smalllng,  94  Cal.  116,  29 
Pac.  422,  holding,  in  case  of  murder,  discharge  of  Jury  for  falling  to 
agree  no  bar  to  retrial;  State  t.  Lee,  66  Oonn.  274,  48  Am.  St  Bep. 
206,  30  AU.  1711,  27  L.  B.  A.  499,  holding  that  by  State  law  there 
could  be  an  appeal  by  the  State  In  nature  of  motion  for  new  trial, 
after  verdict  of  acquittal;  In  re  Allison,  13  O0I6.  532, 16  Am.  St  Bep. 
229,  22  Pac.  822,  10  L.  B.  A.  793,  except  in  case  of  gross  abuse 
of  court's  discretion,  the  objection  •<  twice  in  Jeopardy  Is  not  ground 
for  reversal  on  error  or  discharge  on  tiabeas  corpus;  EUls  v.  State, 
25  Fla.  706,  6  So.  769,  holding  Jury  may  be  discharged  on  account  of 
sudden  sickness  of  Juror,  illness  of  prisoner  or  other  urgent  cause, 
and  prisoner  retried;  Tervin  v.  Stete,  37  Fla.  402,  20  80.  563,  to  same 
effect;  Ochs  v.  People,  124  111.  410.  16  N.  B.  666,  holding  that  reasons 
for  discharge  of  Jury  Include  outside  influence  and  return  of  n  Juror 
under  suspicious  circumstances;  note  to  Wyatt  v.  Stete,  1  Blackf. 
257,  on  what  prisoner  must  show  to  have  verdict  set  aside;  Stete  v. 
Walker,  26  Ind.  363,  where  Jury  was  out  nineteen  hours  and  failed 
to  agree,  held  their  discharge  was  proper;  Stete  v.  Nelson,  26  Ind. 
369,  where  Jury  deliberated  three  days  and  failed  to  agree  In  case  of 
grand  larceny,  their  discharge  held  proper;  Sholar  v.  Stete.  105  Ind. 
300.  56  Am.  Rep.  217.  4  N.  B.  876,  arguendo,  when  an  accused  takes 
a  new  trial  under  a  stetute  he  wfUves  privilege  of  pleading  twice  In 
Jeopardy,  at^lied  to  waiver  by  accused  of  his  right  to  object  when 
Jury  sent  at  his  request  to  view  premises  where  homicide  committed; 
Stete  V.  Leach,  120  Ind.  125,  22  N.  B.  112,  in  a  trial  before  Justice 
of  peace  for  misdemeanor,  held  Jury  were  properly  discharged  after 
three  how'  delloeration;  Stete  v.  Oalendlne,  8  Iowa,  294,  constmlng 
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*'ii:^ent  drcnmatances,"  which  authorize  discharge  of  Jury;  State 
r.  White,  19  Kan.  448.  27  Am.  Bep.  139,  where  Jury  In  trial  for 
Ugamy  were  ont  fonrteen  hours,  held  property  discharged,  and 
prisoner's  absence  at  discharge  Irregular,  but  Immaterial;  O'Brian 
T.  Commonwealth,  6  Bnsli,  S68,  where  Juror  properly  discharged  as 
baring  been  member  of  grand  Jury  finding  the  Indictment,  held 
the  court  conld  not  summon  another  Juror  and  proceed  with  trial; 
State  V.  Ferguson.  8  Rob.  (La.)  616,  where  Jury  dismissed  for  fall- 
are  to  agree;  State  t.  Oostello,  11  La.  Ann.  28S,  explaining  what 
necessity  will  authorize  discharge  of  jury,  where  Jury,  In  murder 
case,  after  bting  Impanelled,  but  before  Indictment  read,  were 
allowed  to  separate,  hdid  their  discharge  proper;  State  t.  Blackman, 
35  La.  Ann.  484,  where.  In  case  of  shooting,  wltii  Intent  to  murder. 
Jury  were  dlschat^ed  after  being  ont  two  or  three  hours,  held  no 
sbnse  of  discretion;  State  t.  Nash,  46  La.  Ann.  203.  14  So.  610, 
where,  after  being  sworn,  but  before  any  testimony  offered,  a  Juror 
was  removed  from  panel  on  murder  trial,  it  being  shown  that  he 
bad  conscientious  objections  to  capital  punishment,  held  prisoner 
not  In  Jeopardy;  Hbtfman  t.  State.  20  Md.  484;  Anderson  t.  State.  88 
Md.  481,  88  AtL  938,  holdli^  no  man  Is  In  Jeopardy  till  a  verdict  tfl 
rendered;  Commonwealth  t.  Boby,  12  Pick.  60S,  discussing  cases  in 
which  plea  of  twice  in  Jeopardy  could  not  be  made;  Commonwealth 
T.  Townsend,  5  Alien,  218,  holding  that  the  time  for  exercise  of  the 
power  of  discharge  lay  In  court's  discretion,  and  suggesting  proper 
course;  Commonwealth  t.  Sholes,  18  Alien,  556,  holding  that  a 
motion  by  defendant  to  Quash  the  Indictment,  made  after  Jury 
Impanelled,  all  parties  consentliVt  did  not  entitle  him.  on  his  being 
orermled,  to  i^ead  twice  In  Jeoinrdy  on  a  new  ImpanelHng  of  the 
same  or  another  Jury;  Oommonw^th  t.  McCormlck,  130  Uass.  62, 
89  Am.  Bep.  424,  where,  after  trial  begnn,  court  properly  discharged 
Jury  on  finding  a  Juror  was  surety  on  a  recognizance  of  one  of 
defendants  l)efore  trial;  Commonwealth  t.  Cody,  165  Mass.  136,  42 
N.  B.  576.  where  Jury  discharged  for  failure  to  agree;  People  t. 
Pllne.  61  Bfich.  28  N.  W.  84,  where  Jury  discharged  In  Justice's 
Court,  after  being  ont  only  fifteen  minutes. 

Elsewhere  In  the  State  courts  are  the  following  idtlng  and  appljr- 
Ing  cases:  Hare  t.  State,  4  How.  (Miss.)  200,  holding  a  plea  of 
former  trial  must  allege  either  acqnltbU  or  conviction;  Price  v. 
State.  86  Bfiss.  644,  72  Am.  Dec.  200,  mentioning  that  the  rule  was 
not  accepted  in  Pennsylvania,  Virginia,  North  Carolina  and  Ten- 
nessee, but  was  iQ  that  State;  State  v.  Uhlch,  110  Mo.  358,  859,  860, 
19  S.  W.  658,  660,  holding  that  sickness  of  the  Judge  was  proper 
ground  for  discharge  of  Jury  and  defendant  could  be  retried;  State 
T.  Shuchardt.  18  Neb.  466.  467.  25  N.  W.  728.  holding,  when  case 
sabmltted  to  jury  at  7  p.  h.,  and  at  6  a.  x..  next  morning,  tb^ 
tepmtea  Inabtll^  to  agree,  flwlr  dlsdurge  was  nnanthorised  and 
prisoner  entitled  to  rdease;  DaTla  t.  Stat^  51  Neb.  846,  70  N.  W. 
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999,  denying  plea  of  former  jeop^u^y,  where  Jnry  at  first  trial  wn« 
dismlBsed  because  a  Jnror  became  Insane;  Bx  parte  Maxw^  11 
Ner.  4S4,  In  general  discussion  of  qnestlon,  wben  Jeopardy  attacbes, 
collecting  cases  of  rallnss  In  Tarions  States  and  noting  the  pre- 
Talllng  rule;  State  v.  Prltchard.  16  Nev.  112,  holding  the  discharge  of 
an  Incompetent  Juror  after  Jury  Is  sworn,  and  before  any  evidence 
given,  does  not  necessitate  discharge  of  entire  Jury  nor  entitle 
prisoner  to  plead  twice  In  Jeopardy;  State  v.  Hall,  9  N.  J.  L.  2^, 
where,  after  case  submitted  to  Jury,  one  member  went  away,  their 
discharge  by  Judge  held  good;  People  v.  Green,  13  Wend.  57,  where 
Jury  discharged  after  only  thirty  minutes*  consultation,  hdd  Judge's 
detOsion  could  not  be  reviewed;  State  v.  Washington,  90  N.  O.  668, 
holding  it  was  the  duty  of  a  Judge  to  withdraw  a  Juror  in  <wd0  to 
guard  against  fraudulent  ^actlces.  In  sncb  case  then  Is  no  Jeopardy; 
Poage  V.  State,  3  Ohio  St  239,  holding  that  on  discharge  of  Jury  In 
criminal  case  without  consent  of  prisoner  and  without  lawfnl  cause, 
prisoner  cannot  be  retried  for  same  offense;  Biltchell  v.  State,  42 
Ohio  St  394,  collecting  and  discussing  authorities  defining  reasons 
which  authorize  discharge  of  Jury;  State  v.  Shaffer,  28  Or.  567,  32 
Pac.  6M,  holding,  that  under  law  of  Oregon,  prisoner's  consent  not 
necessary  wben  Jury  discharged  fbr  Just  cause;  State  t.  UcKee,  1 
Ball.  L.  eB&,  21  Am.  Dec.  601,  hcddlns  that  after  Jury  mm  charged 
they  could  be  discharged  for  four  reasons  only,  vis.,  consent  of 
prisoner,  illness  of  Juryman,  prisoner  or  court  absence  of  Juryman, 
impossibility  of  agreeing;  State  v.  Waterhouse,  Mart  &  Y.  280,  281, 
holding  that  improper  exercise  of  discretion  of  Judge  in  discharging 
Jury  would  be  an  acquittal;  Mahala  v.  State,  10  Yerg.  536^  81  Am. 
Dec.  698,  holding  that  discharge  of  Jury  early  In  the  morning,  when 
charged  the  previous  evening,  and  when  the  court  continued  In 
session  till  the  following  day,  was  not  a  necessary  discharge; 
Swlndel  V.  State,  82  Tex.  104,  holding  the  entry  of  a  nolle  prosequi 
before  verdict  no  bar  to  second  prosecution;  Uosdey  v.  State,  8ft 
Tex.  671,  holding  retrial  of  prisoner  on  capital  charge,  after  dis- 
charge of  Jury  for  failure  to  agree,  not  Inhibited  by  provision  In 
United  States  Constitution;  SImco  v.  State,  9  Tex.  App.  346.  holding 
a  defendant  convicted  under  an  illegal  Indictment  could  be  again 
prosecuted  for  same  offense;  Powell  v.  State.  17  Tex.  App.  851, 
holding  that  discharge  of  a  Jury  for  oOier  reasons  than  prescribed 
by  the  code  entitied  the  prisons  to  plead  twice  In  Jeopardy;  People 
V.  Eerm,  8  Utah,  271,  30  Pac.  989,  holding  defendant  consenting  to 
discharge  of  Jury,  cannot  plead  once  In  Jeopardy;  Fells'  Case,  9 
Leigh,  616,  holding  court  has  pow^r  to  discharge  Jury  In  any  crim- 
inal case  for  good  cause,  rule  applied  where  Jury  kept  together  fmr 
nine  days;  Qmber  v.  State,  8  W.  Va.  702,  holding  tha^  when  attar 
being  Impanelled,  Jury  was  discharged  on  a  question  of  prisoner** 
sanity  being  raised,  he  could  not  be  tried  for  same  offense  before 
another  Jury:  State  t.  Davis,  81  W.  Ta.  888»  7  8.  B.  26^  holding  that 
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a  jnror  ndgtat  be  discharged  during  conrae  of  trial  and  a  new  Juror 
snbsUtnted  and  tbe  trial  proceeded  wlUi  de  novo,  collecting 
aothorittes. 

See  notes  to  1  Am.  Dec.  177.  on  dlscfaai^e  of  Jury  wltliont  verdict; 
to  12  Am.  Dec.  647.  on  Inability  of  Jury  to  agree  as  jnstlflcatlon  for 
discharge;  to  21  Am.  Dec.  506,  on  when  Jeopardy  attaches;  to  1  Am. 
St  Bep.  622.  on  discbarge  of  juries  in  criminal  eases.  Cited  also  tn 
Bx  parte  limge,  18  Wall.  17B.  21  L.  878.  as  Ulnstratii^;  a  class  of 
cases  which  did  not  oflmd  against  the  mle  of  twice  In  Jeopardy; 
Atkins  T.  State,  16  Ark.  675,  to  show  practice  as  to  raising  qnestlon 
of  right  to  discharge  of  accused  by  motion  on  arrest  of  judgment; 
Shite  T.  Burke,  64  N.  H.  95,  as  to  sufficiency  of  Indictment  for 
marder  in  describing  the  method  and  Instrument  of  the  crime;  State 
T.  M'Lemore.  2  Hill  L.  682,  holding  seventh  amendment  of  Federal 
Constitution  applicable  only  to  Federal  courts;  State  t.  Waterhouse, 
Hart  A  Y.  288,  In  a^arate  opinion,  holding  that  the  weight  of 
authority  waa  that  a  ndstrial  ordered  by  the  court  against  the 
prisoner'a  autfawltr.  discharged  the  prisons,  but  that  the  principal 
case  was  binding  as  an  auttioritatlTe  conatmction  of  the  constltn- 
tlonal  provision;  Mahala  v.  State,  10  Terg.  688,  81  Am.  Dec.  685, 
explaining  and  reconciling  principal  case. 

Distlngolshed  in  United  States  t.  Olbert,  2  Sumn.  66,  F.  C.  16,204, 
as  wholly  inapplicable  to  a  ease  where  a  verdict  had  been  rendered 
upon  a  anffident  Indictment;  Ned,  a  Slave,  t.  State.  7  Port  209, 
holdli^  discharge  of  jury  for  inaUllty  to  agree  Irregular,  and 
equlvaloit  to  acquittal;  Hawes  v.  State,  88  Ala.  61,  7  So.  810,  as 
being  the  mle  In  United  States  courts  and  In  some  States,  but  not  In 
Alabama,  and  holding  that  action  of  court  In  discharging  Jury  waa 
always  open  to  review  on  appeal  or  writ  of  error.  Dissented  from 
in  State  v.  Ephraim,  2  Dev.  &  B.  170,  holding  that  in  case  of  felony 
a  jury  could  not  be  discharged  without  prisoner's  consent  and  not 
tben  but  for  evident  urgent  overruling  necessllT  which  must  appear 
on  tbe  record;  Powell  v.  State,  17  Tex.  App.  S62,  866,  S66,  In  general 
dlscusalcni  on  petition  for  rehearing  as  supporting  tiie  rule  tliat 
Jeopardy  does  not  attach  until  verdict  and  that  the  discretion  of 
-the  court  In  dismissing  a  jury  la  subject  to  review. 

Trial  —  Grlminal  law.— Where  jury  Is  discharged  for  failure  to 
agree,  prisoner  may  be  again  tried,  p.  680. 

Cited  as  instance  where  jury  failed  to  agree,  in  People  v.  Sheldon, 
iS6  N.  Y.  277,  66  Am.  St  Rep.  668,  60  N.  B.  843,  41  L.  R.  A.  647.  re- 
viewing authorities  and  granting  new  trial  where  trial  judge  had 
coerced  jury  into  a  verdict 

Miscellaneous.—  Cited  erroneously,  Bultner  t.  Hill,  U  W.  Ta.  48flk 
7  &  B.  18.  case  Intended  Is  6  Wheat  680. 
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9  Wheat  681-698,  0      168.  RBNNBR  T.  BANK  OF  COLUMBIA. 

Xndorser  of  note,  payable  at  bank.  1b  bound  hy  banl^s  usage  to 
give  four  instead  of  three  days  of  graces  p.  SSi. 

Cited  and  relied  upon  in  Merchants'  Bank  t.  Central  Bank,  1  Qa. 
-434.  holding  parties  dealing  with  Central  Bank,  bound  by  Its  charter 
exemption  from  liability  to  give  demand  and  notice. 

Bills  and  notes.—  To  charge  an  indorser.  demand  of  payment 
must  be  made  on  the  maker  on  the  third  day  after  that  limited 
on  the  note;  this  Is  the  general  rule,  and  of  it  courts  will  take 
Judicial  notice,  pp.  684,  685. 

Cited  In  McGruder  t.  Bank  of  Washington.  9  Wheat.  699,  6  L. 
170,.  presumably  to  same  point;  Wood  t.  Corl,  4  Met  206,  holding 
that  proof  <>f  a  special  custom  of  no  grace  lies  on  the  party  miOclng 
the  plea;  Stuckert  T.Anderson, 8  Whart  120, holding  that  a  notice 
sent  through  the  post-offlce  to  the  maker  did  not  make  an  Indorser 
liable;  Apperson  t.  Bynum,  6  Cold.  348,  holding  that  when  exact 
presentation  and  demand,  according  to  the  terms  of  the  note,  be- 
come Impossible  or  Impracticable,  but  presentment  and  demand 
were  subsequently  made,  the  liabllllT  of  Indorser  continues  as  If 
presentment  had  been  made;  Lnmh&e  Co.  t.  Bank,  86  Tex.  800.  24 
S.  W.  200,  as  settled  law  and  collectli^  anthorltleB;  Jackson  t. 
Henderson,  3  Leigh.  218,  holding  that  if  the  declaration  counted 
on  the  general  law  merchant,  proof  of  presentation  on  the  fourth 
4lay  of  grace  did  not  support  the  issue;  Gatlln  t.  Jones,  1  Finn.  132, 
and  Corwith  T.  Morrison,  1  Finn.  490,  holding  that  a  plaintiff  must 
aver  due  presentation  and  refusal  to  pay  and  notlop  to  ladorser. 

Contracts.—  At  common  law  a  party  to  a  contract  has  until  the 
last  hour  cf  the  last  day  nmited  by  tne  ^preement  to  perform  Us 
engagement,  p.  686. 

Contracts— Bills  and  notes.— Time  for  payment  of  contract  Is 
to  be  ascertained  elthor  trtm  the  contract  alone  or  ftom  It  taken 
In  connection  with  some  known  custom  which  the  parties  are  pre- 
fiuroed  to  have  consented  should  be  made  part  of  the  contract,  p.  686. 

Cited  and  principle  affirmed  and  followed  In  Mills  t.  Bank  6f 
United  States,  11  Wheat  438,  6  L.  614,  holding  that  when  a  note 
Is  payable  at  a  bank  wltose  rule  Is  to  demand  payment  and  give 
notice  on  fourth  grace  day,  the  parties  are  bound  with  or  without 
personal  knowledge  of  rule;  Bank  of  Washington  r.  mplett,  1  Pet 
82,  7  L.  41,  holding  the  usage  of  the  place  where  a  bill  is  drawn  or 
where  payment  is  demanded,  regulates  the  number  of  grace  days; 
6ampson  t.  Gazzam,  6  Port  136,  30  Am.  Dec.  583,  holding,  when 
the  law  raises  the  presumption  of  the  existence  of  a  fact  the  pre- 
sumption Is  Itself  proof  of  the  fact;  Kllgore  t.  Bulkley,  14  Conn. 
888,  holding  a  certificate  of  deposit  In  New  York  was  goTemed 
local  custom,  and  wheq  by  Its  terma  It  fell  due  on  a  Sunday  It  was 
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parable  on  the  prevtona  day;  Georgia  Nat.  Bank  t.  Henderson,  4ff 
Oa.  600.  dlssenttng  oplnloL,  majority  holdlns  that  when  a  bank 
treated  a  Un  of  wdiaoee  as  a  bank  cbeck  not  entitled  to  days  of 
grace.  It  was  liable  In  damages  for  falling  to  present  and  give 
notice  of  dishonor;  note  to  State  t.  Bradley.  1  Blackf.  88,  aa  to- 
custom  of  presentation  on  foarth  day  after  doe  date;  Leach  t.  Per- 
kins. 17  Me  464.  S5  Am.  Dec.  269,  holding  that  usage  might  be 
admitted  to  expl^n  intention  of  parties  In  contracting,  bat  not  to 
establish  the  rights  under  the  contract,  applied  to  an  action  by 
materialmen  against  one  of  scTeral  owners  of  a  vessel;  Marine 
Bank  t.  Smith,  IS  Me.  102.  ai^endo,  as  to  rules  founded  on  usage 
and  aa  to  anffldency  of  notice  given  by  a  bank  when  the  note 
remained  In  the  bank;  Bank  of  Oolumbla  t.  Magmder,  6  Harr.  &  J. 
180,  14  Am.  Dec.  274,  holding  that  the  special  custom  of  banks  Id 
Oolumbla,  being  well  known  to  defendant  at  the  time  of  his  In- 
dorsement, he  must  be  supposed  to  have  assented  to  It;  Bank  t. 
Plnkers,  8S  N.  C.  879,  holding  that  testimony  might  be  admitted  to 
prove  a  general  custom  by  a  bank  to  receive  papers  for  discount 
without  any  purpose  or  practice  on  its  part  to  present  them  for 
payment.  See  note  to  60  Am.  Dec.  97,  on  bank  usage  aa  to  demand 
of  p^ment 

Dissented  from  In  Dabney  v.  Campbell,  9  Humph.  682,  683,  684, 
665,  holding  customers  of  a  bank  not  bound  by  Its  special  custom 
of  treating  one  particular  di^  as  a  holiday,  In  absence  of  knowledge^ 

Bills  and  notes.—  Three  grace  days  are  allowed  by  cnstom  only 
and  interest  is  taken  for  that  time,  and  all  dealers  In  such  paper 
are  understood  to  be  governed  by  It;  at  law  the  note  Is  payable 
when  due,  p.  686. 

Cited  to  this  point  In  Fowler  v.  Brantly,  14  Pet  82Q,  10  L.  476^ 
where  .a  note  was  negotiated  after  being  refused  discount  at  a 
bank;  Weema  ▼.  Ventress,  14  La.  Ann.  267,  holdli^  Oiat  when  a 
note  bears  interest  from  maturity  the  Interest  runs  from  the  due 
date  without  allowing  for  the  grace  days;  Crump  v.  Nicholas,  D 
Leigh,  257,  (ollovring  Virginia  custom  aa  to  discounting  notes. 

Common  law  it.  made  up  of  general  rules  originating  in  customs 
observed  from  time  lmm«>morlal  and  Is  liable  to  variation  by  proof 
of  fecial  or  local  customs,  pp.  585,  G86. 

Cited  and  role  applied  In  Strother  v.  Lncaa,  12  Pet  436,  9  L. 
1147,  to  constmctlon  of  tmuB  used  Ir  teaty  ceding  BClssonrl  to  the 
United  States,  as  affecting  land  h^d  under  farmer  grants  and 
laws;  Sampson  v.  Gazzam,  6  Port  184,  40  Am.  Dec  682,  holdings 
custom  of  Alabama  merchants  admissible  to  prove  Intention  of 
parties  to  a  contract;  Bowen  v.  Blount,  48  A^a.  674,  construing  »  . 
conveyance  to  a  married  woman,  with  reference  ts  State  law,  nak> 
lug  the  estate  a  s^arate  estete  of  ithe  wifsk 
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Svldttttoe.—  Parol.  Is  not  admissible  to  contradict  or  vary  the 
legal  import  of  a  written  asreement,  and  evidence  ot  usage  Is  ad- 
mitted not  to  vary  the  meaning  bat  to  asceotain  the  nndwstandlng 
of  parties  as  to  thetr  contracts,  pp.  S87,  688. 

This  holding  has  been  widely  affirmed  and  Indorsed  by  the  citing 
cases,  as  follows:  Bank  of  U.  8.  v.  Dunn,  6  Pet  ST.  8  L.  319,  col- 
lecting authorities,  and  holding  that  liability  of  an  Indorser  could 
not  be  Taried  by  secret  understandings;  Dickens  t.  Beal,  10  Pet 
581,  8  L.  641,  to  the  Inquiry,  what  would  be  reasonable  diligence  In 
giving  notice  of  dishonor  of  a  bill  of  exchange  as  depending  on 
local  nsage;  Strother  t.  Lucas,  12  Pet  4S7.  8  L.  1147,  with  refers 
epc©  to  Spanish  titles  in  Missouri:  Rillllps  t.  Preston,  B  How.  291, 
12  L.  158,  holding  that  a  collateral  agreement  by  parol  may  be 
proved  by  parol;  BUven  t.  New  England  Screw  C!o.,  23  How.  432, 
16  L.  513,  holding  parol  evidence  admissible  as  to  usage  In  fllllog 
customers'  orders  in  turn,  and  In  proportion;  Martin  v.  Cole,  104 
n.  S.  3^  26  L.  650,  reprinted,  38  Am.  Rep.  118,  as  an  unquestioned 
authority  for  the  rule  as  to  the  nonadmlsslbtlity  of  parol  evidence, 
and  refusing  to  admit  it  to  prove  that  an  indorsement  in  blank 
was  without  recourse;  Burke  v.  Dnlaney,  168  U.  S.  232,  88  L.  700, 
14  S.  Ct  817,  admitting  parol  evidence  to  show  collateral  agree- 
ment delaying  operation  of  a  note  pending  examination  of  the 
property  for  which  it  was  given;  Bank  of  Alexandria  v.  Deneale. 
2  Gr.  C.  O.  406,  F.  C.  846,  to  prove  usage  of  banks  with  which  a 
defendant  was  cognizant  as  showing  the  Intention  of  the  parties; 
8.  G.,  p.  497,  F.  C.  846,  defining  the  limits  within  which  parol  evi- 
dence was  admissible;  Citizens'  Bank  v.  Nantnc^t  Steamboat  Co.,  2 
Story,  46,  F.  a  2,780,  holding  that,  what  were  properly  to  be 
deemed  contracts  on  account  of  owners  of  a  ship  and  what  merely 
personal  contract  by  master,  was  a  matter  to  be  proved  dehors 
the  contract;  Marye  v.  Strouse,  6  Sawy.  209,  6  Fed.  488,  as  to 
custom  of  stock  brokers  in  charging  for  telegrams;  Chubb  v. 
Bushels  of  Oats,  5  Fed.  Cas.  664,  admitting  evidence  to  prove  gen- 
eral custom  of  stowing  goods  for  water  carriage;  Gorrell  t.  Home 
Ins.  Co.,  68  Fed.  377,  24  U.  S.  App.  188,  boldtag  parol  evidence 
not  admissible  to  show  that  a  note,  abwlnte  In  terms,  was  payable 
out  of  a  particular  fund 

The  State  court  cases  which  dte  and  follow  this  principle  are: 
Price  V.  White,  9  Ala.  666,  as  to  alleged  custom  to  pay  clerks* 
travelling  expenses  to  place  of  business,  held  parol  evidence  in- 
competent; Barlow  v.  Lambert,  28  Ala.  709,  66  Am.  Dec.  S78.  hold-  *  ' 
Ing  that  custom  cannot  overturn  the  positive  requirements  of  ttie 
law  or  the  express  contracts  of  the  parties,  whether  written  or 
verbal;  McGlnre  t.  Oox,  82  Ala.  622,  70  Am.  Dec.  668,  admitting 
.  parcA  testimony  to  show  custom  of  carrying  cotton  In  tow  on  cer^ 
tidn  parts  of  the  Alabama  river;  Herbert  v.  Oaston,  48  Ala.  568. 
In  estimating  amount  payable  nnder  a  ocmtract  which  might  hav* 
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been  dlsdiarged  In  Ck>nfederate  notes;  Casteel  t.  Walker,  40  Aik. 
120,  48  Am.  6^  boldlnff  that  the  oonstniction  of  the  maker*! 
obllgatlonB  fm  Interest  on  a  note  after  matorlly  was  matter  of 
law  for  the  court,  and  parol  evidence  of  Intention  not  admlsalhle; 
Kilgore  T.  Buckley.  14  Oonn.  892,  admitting  parol,  to  prore  that 
hj  special  custom  in  New  York  certificates  of  deposit  faUlng  doe 
on  a  Sunday  were  payable  on  prsvlous  day;  Rogers  v.  Atkinson,  1 
Ga.  20,  tbe  court  there  refusing  to  admit  conversations  or  stipu- 
lations anterior  to  a  written  agreement,  but  allowing  parol  evidence 
of  subsequent  circumstances  in  certain  events  to  prove  In  fact 
another  contract:  Battnn  t.  Sellers,  6  Harr.  ft  J.  251,  refusing  to 
admit  a  bill  of  parcels  to  prove  contents  of  a  contract  to  deliver  a 
specific  article;  Lyon  v.  George,  44  Md.  SOI,  holding,  where  no 
written  contract  for  services,  evidence  may  be  given  of  uniform 
usage  In  regard  to  such  services,  applied  to  rate  of  commissions 
on  sales  by  agent;  Taunton  Bank  v.  Richardson,  6  Pick.  447,  hold- 
ing parol  evidence  was  admissible  to  prove  waiver  of  notice,  col- 
lecting authorities;  Farwell  v.  St  Paul  Trust  Co..  45  Minn.  49S. 
22  Am.  St  Bep.  746,  48  N.  W.  827,  refusing  to  allow  evidence  of 
parol  agreement  by  Indorser  waiving  presentment  and  notlee: 
Fanuworth  v.  Chase,  10  N.  H.  642.  51  Am.  Dec.  200,  allowing  parol, 
to  prove  usage  of  purchases  not  for  cash  by  dry-goods'  Jobbers  In 
Boston,  where  bills  not  marked;  Hayes  v.  Waldron,  44  N.  H.  587, 
84  Am.  Dec.  110,  as  Illustration  of  case  of  admission  of  testimony 
to  prove  customs  and  usages  of  trade,  applied  to  use  of  a  stream 
Into  which  manufacturer's  waste  was  discharged;  Bahcock  v.  May, 
4  Ohio,  347,  admitting  parol  evidence  to  prove  custom  of  navi- 
gating lAke  Brie  In  construction  of  MU  of  lading.  Olted  also  In 
Stubba  V.  Goodan,  4  Oa.  Ill,  contrasting  doctrines  of  Greenleaf 
and  Story  on  this  point 

Distinguished  In  Bank  of  Alexandria  v.  Deneale,  2  Cr.  G.  O.  4&1. 
F.  C.  846,  holding  parol,  not  admissible  to  show  that  an  Indorser 
agreed  to  be  absolutely  hound  to  pay  In  any  event;  Mead  v.  Steger, 
6  Port  504,  showing  exceptions  to  general  rule,  e.  g..  to  prove 
true  consideration  for  deed,  or  fraudulent  omission  to  state  con- 
tract truly,—  latent  ambiguity,—  no  consideration  stated,—  other  con- 
atderattona  than  stated;  Bank  of  St  Marys  v.  Mumford,  6  Ga.  77, 
dissenting  opinion,  majority  htddlng  parol,  admissible  to  prove  that 
one  of  two  Joint  makers  of  a  note  was  only  a  surety,  the  foct  not 
b^ng  apparent  on  face  of  the  note. 

Contracts  —  Evidence.— In  construing  a  contract  It  Is  allowable 
to  look  outelde  of  it  with  reference  to  any  known  usage  or  custom 
to  ascertain  what  was  the  sense  and  understanding  of  tbe  parties, 
pp.  588-688. 

Cited  and  rule  applied  In  Ogden  v.  Saunders,  12  Wheat  298,  6  L. 
635,  holding  that  a  bankrupt  law  of  any  State  la  not  a  law  Impairing 
tbe  obUgatloaa  of  a  contract;  &  O.  p.  842,  6  L.  000b  dlasenttng 
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opinion,  anpiendo,  that  when  usage  was  made  part  of  a  contract,  It 
was  so  by  act  of  parties  not  by  interference  of  the  legislature;  The 
Gazelle,  6  Hughes,  395,  11  Fed.  432,  applying  rule  to  evidence 
offered  to  construe  a  charterparty;  The  Cyprus,  20  Fed.  146,  In  con- 
struction of  term  "working  days"  In  a  iSiarterparty;  State  t. 
RiTes.  12  Ark.  720,  arguendo,  holding  that  county  warrants,  made 
legal  tender  to  a  collector  of  county  taxes,  were  l^al  tendw  by  him 
in  payment  of  county  revenue;  Kean  v.  Davis,  20  K.  J.  L.  430,  ar- 
guendo, to  show  that  extrinsic  evidence  of  custom  might  be  ad- 
mitted to  prove  that  signature  of  a  cashier  bound  the  bank; 
Towner  v.  Lucas,  13  Gratt  712,  holding  where  a  note  was  made 
payable  with  grace,  evidence  of  the  established  and  known  usage 
of  bank  was  admlsidble  to  show  when  the  grace  expired;  Wood- 
ward, etc^  Oa  V.  Foster,  18  Oratt  213,  to  same  purport  and  effect. 

Custom  —  Contracts. —  Usage  or  custom  becomes  part  of,  and  is 
the  law  governing  contracts  entered  Into  with  reference  thereto. 
The  general  common  law  may  be  controlled  by  special  custom,  and 
*-he  general  commercial  law  by  a  spe<^  local  usage,  with  refer- 
ence to  contracts  made  in  view  of  sudi  usage,  pp.  088-691. 

Otted  and  principle  followed  in  United  States  v.  Arredondo,  6 
Pet  716.  8  L.  666,  with  reference  to  land  titles,  derived  from  Spain; 
Dlllard  V.  Paton,  19  Fed.  626,  holding  that  where  parties  were 
shown  to  have  long  dealt  with  each  other  without  reference  to 
local  custom  of  Memphis  Cotton  Exchange,  that  custom  was 
thereby  negatived;  Bridgeport  Bank  v.  Dyer,  19  Conn.  140.  holding 
that  a  known  custom  of  a  bank  to  said  checks  to  New  York  for 
collection  by  boat  Instead  of  by  mall,  was  sufDcient  evidence  of 
an  agreement  between  the  bank  and  an  Indorser,  to  waive  the  nsuel 
law  regarding  transmission  of  checks;  Cadwell  v.  Meek,  17  111.  229, 
recognizing  the  rule,  but  refusing  to  extend  it  to  an  Individual 
course  of  dealing,  which  would  enable  a  fraud  to  1>e  perpetrated; 
ESvansvllle,  etc.,  B.  B.  Co.  v.  Tonng,  28  Ind.  618,  defining  conditions 
undor  which  a  local  commercial  nsaga  la  valid  to  control  a  general 
principle  and  rendor  contracting  parties  subject  to  It;  Patrick  v. 
Beazley.  6  How.  (Miss.)  622,  623,  In  dissenting  opinion,  majority 
holding  an  Indorser  not  sufficiently  notified  of  dishonor;  Crosby  v. 
Wyatt,  10  N.  H.  324,  holding  a  well-known  bank  usage  to  receive 
payment  by  Installments  at  regular  Intervals  Is  presumptive  evi- 
dence of  surety's  assent  until  contrary  Is  shown;  Sewall  v.  Allen. 
0  Wend.  361,  admitting  proof  of  usage  of  senders  of  money  to  com* 
pensate  coram<m  carriers  for  taking  bills;  Merchants  &  Manuf.  Ins. 
Co.  V.  Shilllto,  15  Ohio  St  660.  86  Am.  Dec.  404,  holding  thai 
when  goods  carried  on  deck  were  i^rotected  a  marine  Insurance 
It  was  on  account  of  a  custom  vrblch  became  part  of  the  contract. 

BUIb  and  notaa  —  Ouatom. —  Onstom  of  banks  In  Colnnibla. 
Washington  and  Georgetown,  of  demanding  payment  on  the  fourth 
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Instead  of  tblrd  day  after  time  limited.  Is  not  unreasonable  or  m 
pDgDant  to  any  principles  of  ceneral  policy,  p.  693. 

Cited  and  this  ruling  relied  upon  in  Thornton  t.  Bank  of  WashinK* 
ton,  3  Pet  41,  7  L.  605,  holding  that  renewal  of  a  note  on  the  third 
grace  day  waa  not  per  se  nsury,  as  each  note  was  considered  a  dis- 
tinct transaction;  Cookendorfer  t.  Preston,  4  How.  826,  11  L.  996, 
reviewing  decision  holding  that  the  usa^  has  since  been  changed 
as  to  notes  d^^ted  for  collection,  and  that  a  local  usage  may  be 
dianged  In  the  same  mode  It  was  established;  Adams  t.  Otterback, 
15  How.  545,  14  Jj.  808,  holding  that  a  change  la  the  usage  in 
Columbia,  made  In  1846,  as  to  making  the  demand  on  the  fifth  In* 
stead  of  the  fonrth  day,  was  not,  In  1863,  safficlent  to  establish  a 
usage;  HiU  r.  Norrell,  8  McLean.  685,  F.  a  0,497,  holding  that 
demand  made  on  third  day  was  within  the  present  usage;  Lumber 
Co;.  v.  Bank,  8B  Tex.  801,  24  8.  W.  260;  way  of  lllnstratlon  of  a 
valid  custom  departing  from  common-law  rule,  but  holding  Texas 
rule  was  three  days. 

Appeal  and  erroT««-  Evidence  of  local  custom  being  admitted  at 
the  trial  without  objection,  altliough  not  snffldently  pleaded,  ob- 
jection cannot  be  taken  on  appeal;  but  if  the  complaint  states  n» 
cause  of  action,  that  is  not  cured  by  verdict  and  none  can  be 
presumed  to  have  been  proved,  pp.  594,  595. 

Olted  in  Townsend  v.  Jemlson,  7  How.  721,  12  L.  886,  where 
record  showed  a  demnrrer  apparently  not  disposed  of,  the  court 
iwesiunes  It  withdrawn  m  overruled;  Leavitt  t.  Cowles,  2  McLean, 
493,  F.  a  8,171,  holding  it  was  now  unnecessary  to  Insert  special 
count  on  a  lost  note  to  let  In  secondary  evidence;  Nets  t.  Toenm, 
9  Sawy.  27,  16  Fed.  171,  holding  in  action  on  contract  to  sell  antf 
deliver  on  demand,  where  no  time  was  stated,  an  averment  of  de- 
mand and  readiness  to  pay  without  specifying  time,  is  snfllclent 
on  general  demurrer;  note  to  Oay  v.  JopUn,  4  McCrary,  464,  on 
amendments  after  verdict;  Oindrat  v.  Mechanics'  Bank,  7  Ala.  884, 
holdiiv  no  necessity  to  allege  special  usage  of  giving  notice  by 
deposit  In  post-office;  Coles  v.  Kelsey,  2  Tex.  666,  dissenting  opinion, 
majority  holding  bar  of  the  statute  may  be  taken  advantage  of 
by  demnrrer  where  apparent  on  the  petition. 

Cited  also  In  Harrison  v.  Nixon,  9  Pet  618,  614,  537,  9  L.  212. 
213,  221.  dissenting  opinion,  majority  holding  a  bill  claiming  a 
legacy  defective  for  lack  of  averment  aa  to  testator's  domicile. 

Pleading — Bills  and  notes. —  Where,  by  special  custom,  four 
days  of  grace  are  allowed,  suit  against  indwser  most  aver  the 
custom  and  demand  on  such  day,  p.  590. 

Cited  as  being  a  dictum  in  Jackson  v.  Benderson.  8  Leigh,  2ia 

Svidence. —  Secondary  evidence  of  contents  of  lost  .documents  Is 
admissible,  If  tbe  original  is  lost  by  accident  and  no  fault  Is  im- 
putable to  the  party  nor  suspicion  Of  fraud,  pp.  69%  687. 
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The  principal  case  has  been  relied  apon  to  this  point  hj  the  fol- 
lowing citing  cases:  Burton  t.  Drlggs,  20  Wall.  134,  22  L.  802.  ad- 
mitting a  copy  of  deposItlonB,  certified  by  clerk,  the  original  being 
lost;  McPhaul  t.  Lapsley.  120  WalL  288,  22  L.  348,  refusing  admis- 
sion of  testimony  to  dlsproTO  the  Terl^  of  pbott^raphlc  copies,  when 
other  evidence  of  alleged  fraud  and  forgery  was  oljtainable;  United 
States  T.  Doebler,  1  Bald.  521,  F.  G.  14.977,  holding  the  d^ree  of 
diligence  In  procuring  production  of  original  depemls  on  nature  of 
transaction,  importance  of  paper,  and  circumstances  of  case; 
Halderman  v.  Haldermao,  Hemp.  560,  F.  C.  5,909,  tiolding  copy  of 
Individual  account  of  deceased  partner  not  admissible;  The  Alice, 
12  Fed.  924.  refusing  to  admit  certified  copy  of  a  bill  of  lading 
when  It  was  not  shown  tbat  original  was  lost;  Bagley  t.  Baton, 
10  Gal.  148,  holding  ttiat  in  cases  of  rolnntary  detraction  the 
motive  was  the  controlling  fact,  and  if  destroyed  nnder  mlstakoi 
belief  of  the  effect,  secondary  evidence  was  admissible;  Sellar  t. 
Clelland,  2  Colo.  540,  holding,  when  no  suspicion  attaches  of  fraud- 
ulent destruction,  and  no  doubt  can  arise  as  to  proof  of  contents, 
secondary  evidence  Is  admissible;  Sharp  v.  Lockwood,  12  Conn. 
159,  arguendo,  to  show  that  the  court  could  not  admit  secondary 
evidence  without  finding  fact  of  loss;  Witter  t.  Lntbam,  12  Conn. 
400,  holding  that  tbe  object  of  the  rule  was  to  guard  against 
fraud;  Vaughn  t.  Blggers,  6  6a.  197,  admitting  secondary  evldrace 
to  prove  an  execution  under  which  land  had  been  sold;  Joannes  v. 
Bennett,  5  Allen,  173,  81  Am.  Dec.  741,  refusing  secondary  evi- 
dence of  an  alleged  Hbellons  letter  destroyed  by  the  libelled  party 
suing  for  the  libel;  Pipes  v.  Norton,  47  Miss.  81,  in  action  to  recover 
money  paid  on  drafts  or  notes,  boldlog  they  should  be  produced  or 
their  destruction  or  loss  proved;  Young  v.  Dearborn,  22  N.  H.  878. 
holding  a  person  called  to  prove  what  a  deceased  witness  t^rtlfled 
on  a  fonner  trial,  may  state  merely  the  gist  of  tbe  testimony; 
Broadwell  v.  Stiles,  8  N.  J.  L.  60,  refusing  to  Allow  secondary  evi- 
dence to  disprove  genuineness  of  signature  by  a  party  who  had 
voluntarily  erased  It;  yanauhen  v.  Hombeck,  14  N.  J.  L.  182,  25 
Am.  Dec.  611,  holding  that  In  action  on  worn-out  and  destroyed 
note,  destruction  must  be  proved;  Wyckoff  v.  WyckoCT,  16  N.  J. 
Eq.  admitting  oral  evidence  of  contents  of  will,  voluntarily 
destroyed  by  witness,  the  residuary  legatee;  MaudevlUe  v.  Reynolds, 
68  N.  T.  633,  allowing  proof  of  a  jndgment-roll  proved  to  have 
been  lost  or  destroyed;  Hawkins  v.  Stevoison,  DalL  fTez.)  660, 
holding  accurate  description  in  the  pleadings  of  a  note  lost  by  at- 
torney after  suit  begun  sufficient 

Evldmee.—  Secondary  evidence  of  lost  docvment  mnst  be  the  best 
obtainable,  and  sncb  as  to  leave  no  reasonable  doubt  of  ttie  sub- 
stantial parts  of  the  paper,  p.  597. 

Cited  and  rule  affirmed  and  applied,  as  follows:  Oomett  v. 
WlUlams,      WaU.  246,  22  U  267.  admitting  a  copy  of  a  o^rtlfled 
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copy  of  a  Jod^ent  on  proof  of  destrnctloii  of  certified  copy,  and 
loss  of  original;  Morehead  t.  United  States,  17  Fed.  Gas.  730,  holding, 
wbere  the  contents  of  a  lost  docnment  are  unquestionable,  secondary 
evidence  may  be  admitted;  Harvey  r.  Thorpe,  28  Ala.  262,  66  Am. 
Dec.  346,  contrasting  American  and  English  mle  as  to  degrees  of 
secondary  evidence,  preferring  the  former,  but  holding,  where 
secondary  evidence  Is  offered,  it  may  be  shown  that  better  exists; 
Shorter  v.  Sheppard,  83  Ala.  663,  holding  oral  admls^ons  by  a 
grantee,  a  fugitive  from  jastlce,  that  he  had  reconveyed  to  the 
grantor,  under  the  circumstances,  Insufflcleot  to  establish  recon- 
veyance; Jacques  V.  Horton,  76  Ala.  246,  holding,  ou  failure  to  prove 
by  a  copy,  contents  of  a  document  may  be  shown  by  competent  paroV 
evidence;  Witter  v.  Latham,  12  Conn.  399,  admitting  parol  evidence 
to  prove  discharge  In  Insolvency,  the  original  certificate  being  lost* 
Vaughn  T.  Blggera,  6  6a.  190,  collecting  caaes  and  holding  that  in 
the  absence  of  better  evidence  It  was  proper  to  admit  evidence  of 
presumption  In  case  of  a  lost  execution  on  which  a  sale  ha^  been 
bad:  Mandevllle  v.  Reynolds,  68  N.  Y.  633,  sustaining  proof  of  a 
lost  judgment-roll  by  entries  In  the  clerk's  Judgment-book  and  docket 
of  Judgments;  Hobbs  v.  Beard,  43  S.  0.  379,  21  S.  E.  309,  where 
contents  of  a  lost  deed,  proved  by  declaration  of  grantee  In  a  letter 
written  while  In  possesion  of  the  premises,  oral  declarations  of  the 
grantor  and  evidence  ot  the  deed  having  been  recorded;  Tlsdale  v. 
Tlsdate.  2  &ieed.  607.  04  Am.  Dec.  782,  admitting  secmdary  evi- 
dence to  ^ve  contents  of  a  paper  constituting  a  declaration  of 
trust  by  one  heir  for  himself  and  coheirs. 

Heading  —  TlriaL—  Declaration  on  a  lost  note  does  not  require  a 
special  coont  to  ivatlfy  the  admission  of  secondary  evidence,  par^ 
ticnlarly  when  the  note  is  lost  after  declaration  filed,  pp.  697,  698. 

Cited,  applying  rule,  in  Tllllere  v.  Armstrong,  4  Mart  (N.  8.)  22, 
to  parol  evidence  offered  to  prove  a  bond  lost  after  notice  filed; 
Vanauken  v.  Hombeck,  14  N.  J.  L.  181,  26  Am.  Dec.  610,  holding 
ao  special  count  necessary  In  declaring  on  a  lost  or  destroyed  note; 
Saigent  v.  Railroad  Co.,  82  Ohio  St  456,  holding.  In  action  on  de- 
stroyed note,  tlie  destruction  need  not  be  averred  In  tiie  petition. 

MlaceDaneons.— Olted  In  Harria  t.  Boblnaon,  4  How.  849,  11  L. 
1006.  on  necesslly  fOr  notice  to  drawer  of  note  where  residence 
could  not  be  ascertained;  Beedlng  v.  Pie.  2  Cr.  O.  O.  162,  F.  O.  1,227, 
as  to  usage  of  banks  In  demanding  payment  on  fourth  day;  Brenf s 
Bxrs.  V.  Coyle,  2  Cr.  C.  C.  288,  F.  C.  1,837,  as  governing  the  decision 
in  that  case  as  to  demand  and  notice;  Sloo  v.  Roberts,  7  Ind.  181. 
discussing  necessity  of  showing  nonlndorsement  of  a  lost  note,  and 
dlstlngnlahlng  between  actions  on  notes  lost  before  and  after  due 
date;  Tattle  v.  Standlsh,  4  Allen,  483.  SI  Am.  Dec.  714,  aa  an 
illoatration  of  a  recovery  against  an  Indorser  of  a  lost  note,  showing 
there  had  been  a  previous  suit  against  the  maker  In  which  the  note 
had  been  naed;  Adams  v.  Baker,  16  B.  L  4,  27  Am.  St  Bep.  728.  11 


i(  U'lient  G9&-602 


Notes  on  U.  8.  Reports. 


804 


Atl.  170.  discussing,  but  not  deciding,  the  point  of  right  to  recoTer 
on  note  lost  when  overdue,  citing  principal  case  and  oHier  authorities 
In  support;  Moms  t.  Trice.  21  Giatt  082.  8  Am.  Bsp.  811.  as  ta 
actl(m  on  lost  negotiable  note. 

9  Wheat  698-602,  6  L.  170.  UcOBUDUB  t.  BANK. 

Bills  and  notes.—  If  maker  not  found  at  place  of  abode  or  bosA- 
uess,  inquiry  must  be  made  and  due  diligence  exendMd  to  flnd  blm. 
Mere  distance  does  not  excuse  demand,  p.  600. 

Cited  and  ruling  affirmed  In  Ex  parte  Heldelback,  2  Low.  688.  P. 

(7.  6,322,  holding  that  demand  must  be  made  at  the  domicile,  irre- 
spective of  place  of  making  or  negotiating  note;  Tarlor  v.  Branch, 
1  Stew.  &  P.  252,  23  Am.  Dec.  295.  holding  that  a  bond  presented  at 
late  residence  of  maker,  which  he  was  then  found  to  have  left, 
sufficient;  Leonard  v.  Olson,  90  Iowa,  174,  01  Am.  St  Rep.  236,  68  ft. 
W.  670,  85  L.  R.  A.  384,  showing  that  head-note  of  principal  case  not 
sustained  b7  the  opinion,  and  mere  presentation  at  former  residence 
without  further  Inquiry,  Is  not  snffldoit;  Baggett  t.  Rlghtor.  4  Bob. 
(La.)  19.  holding  diligent  Inqnlrr  for  Oie  maker  and  his  domicile  ex- 
cuses formal  demand;  BeUlevre  t.  Bird.  4  Mart  (N.  S.)  187.  hold- 
ing that  where  demand  had  not  been  made  personally,  nor  at  former 
or  present  domicile,  all  being  known,  due  dlUgenee  had  not  been 
ocerdsed. 

Bills  sad  notes.—  Demand  on  maker  Is  In  general  Indispensable, 
and  must  be  made  at  his  place  of  abode,  not  malL  Notice  to 
Indorser  may  be  given  by  mall,  p.  601. 

Oited  and  rule  applied  in  Bank  of  Columbia  r.  I^awrence,  2  Or. 
O.  O.  612,  F.  a  872,  holding  that  when  residence  and  place  of 
boslneBS  of  Indorser  were  known  to  bolder  and  wen  In  same 
neighborhood,  a  notice  left  at  post-office  was  not  sufficient;  Dennle 
V.  Walker,  7  N.  H.  200,  holding  temporary  absence  from  State  of 
maker  of  note  having  a  domicile  In  the  State,  do  excuse  for  not 
making  demand  at  the  domicile;  Stuckert  t.  Anderson.  8  Whart  122. 
holding  demand  on  maker  of  note  cannot  be  made  through  post- 
office. 

Bills  and  notes.—  Removal  of  maker  of  note  to  anotbw  States 
without  holder's  knowledge,  excusn  actual  donand  of  payment,  and 
the  Indorser  Is  bound,  p.  602. 

The  following  dtlng  cases  affirm  and  foUow  tUs  mle:  IMcklzia  t. 
Seal,  10  Pet  680.  9  L.  541,  where  notice  by  mall  to  the  Indorser  held 
sufficient;  Roberts  t.  Mason,  1  Ala.  877.  collecting  authorities,  bold* 
Ing,  where  a  note  was  made  payable  at  a  certain  bank,  which  had 
ceased  to  exist  before  jnaturlty,  no  demand  on  maker  was  neces- 
sary; Leonard  t.  Olson,  99  Iowa,  172.  61  Am.  St  Rep.  285.  68  N.  W. 
jt79,  holding  further,  that  if  note  is  made  payable  at  a  particular 
place,  demand  must  be  made  there,  except  maker  remove*  from 
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State  before  maturity;  Central  Bank  t.  Allen,  16  Me.  44,  holding 
note  payable  at  a  bank  which  went  out  of  business  before  maturity, 
snffldently  presraited  at  the  office  of  the  bank  occuj^ng  Its  place; 
Whete  T.  Fldd,  6  Met  iSS,  afilrming  role,  but  holding  that  de> 
mand  should  bare  been  made  at  maker's  last  place  of  residence  tn 
State,  If  aacertalnable  by  due  diligence;  Grafton  Bank  t.  Cox,  13 
Gray,  504,  affirming  necessity  where  the  maker  has  left  the  State, 
for  demand  at  the  last  place  of  business  and  residence  or  due  efforts 
to  find  them;  Herrlck  t.  Baldwin,  17  Minn.  213,  10  Am.  Rep.  164, 
holding  It  was  apparently  doubtful  whether  on  authority  of  prln- 
dpal  caae  presentment  and  demand,  even  at  maker's  last  place  of 
resldoBCe  la  State,  were  not  entlrtiy  dlqwnsed  with;  Salisbury  v. 
Bartleson,  89  Minn.  868,  40  N.  W.  266,  holding  It  snfltelent  in  case 
maker  left  State  to'  present  note  at  his  former  resldoice;  Atherton  v. 
Thornton,  8  N.  H.  182.  holdlog  removal  to  another  Jurladlctloa 
coold  not  defeat  liability  of  a  ball  and  notice  of  execution  sufficiently 
given  him  at  his  last  abode  tn  the  State;  Caldwell  t.  Porter.  17 
N.  H.  82,  holding,  la  case  of  removal  from  State,  it  is  sufficient  to 
present  note  at  usual  place  of  residence  In  State;  Taylor  t.  Snyder, 
8  Den.  ISl,  45  Am.  Dec.  461,  to  same  effect;  £^les  v.  Oilmore,  1  N. 
T.  828,  828,  In  dissenting  oi^nlon*  niajorl^  holding  that  when 
makw  resided  out  of  State,  when  note  was  made*  presentment  and 
demand  of  payment  from  him  mnst  be  made  to  charge  Indorser: 
Poster  T.  JuUen,  24  N.  T.  31,  3B.  36,  38.  39,  80  Am.  Dec.  322,  323. 
325,  326,  reviewing  cases  and  holding  the  rule  of  the  principal  case 
was  that  no  demand  or  inquiry  was  necessary  when,  after  the  date 
of  the  note,  the  maker  had  removed  Into  another  State,  that  the 
bead-note  of  principal  case  was  misleading,  and  no  presentment 
was  necessary;  Adams  t.  Leland,  80  M.  Y.  811,  holding  it  was  snffl- 
dent  to  present  the  note  at  former  reddence  or  place  of  business: 
Gist  T.  Lybrand,  S  Ohio,  819,  17  Am.  Dec.  606,  holding,  in  case  of 
removal,  no  actual  demand  from  maker  required;  Held  v.  Morrison, 
2  Watts  &  S.  406,  where  maker  of  note,  in  Ireland,  emigrated  to 
America  before  maturity,  presentment  Is  tmnecessary;  McVeigh  v. 
Bank,  2tf  Gratt  806,  811,  823,  in  general  discussion  as  to  suffldency 
of  notice  of  dishonor  of  note  left  at  last  place  of  abode  of  indorser. 
Cited,  but  misiinderstood.  In  Farmers*  Bank  t.  Ounnell*  26  Oiatt 
142. 

Umited  In  Taylor  t.  Snydor,  8  Den.  1S4, 48  Am.  Dee.  468,  hokUng, 
when  maker  and  Indorser  lived  in  different  States  at  date  (tf  note, 
demand  on  maker  necessary. 

MiscellaneouB.—  Cited  In  Brent  v.  Coyle,  8  Cr.  G.  0.  288;  F.  O. 
1337,  as  turning  on  same  question  of  demand  and  notice  as  prin- 
cipal case;  Baumgardner  v.  Beeves,  85  Pa.  St  266,  on  question  of 
discn^tancy  la  pleading  and  proof  as  not  touched  by  principal  ease; 
Terbell  t.  Downer,  27  Vt  612,  65  Am.  Dec;  214,  holdli^  vrtwn  aote 
payable  at  bank,  ao  presentment  necessaxy  ts  diaqte  sbsIesi; 
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9  Wheat  a08-«15,  6  L.  171,  BX  PARTE  WOOK 

Patoite.—  Under  act  of  179B,  patuit  cannot  tw  r^ealed  wlttaoot 
record  of  prdlmlnary  proceedings,  iBSnanee  of  idre  tedaa,  and 
jury  trial  of  questions  of  fact,  and  only  In  cases  of  patents  obtained 
Burreptltloiisly  or  on  false  sanctions,  where  patentee  resides  In 
dlBtrlct  and  where  application  Is  made  within  three  Toara  after 
issue,  p.  606. 

dted  and  constmetlon  of  statute  approved  In  Delano  T.  Scott, 
Gllp.  483,  F.  O.  8,758,  where  a  workman  obtiilned  a  patent  for  an 
article  he  had  been  employed  to  make;  United  States  t.  American 
Bell  Tel.  Co.,  82  Fed.  602.  and  Attomey-Oeneral  t.  Romford  Ohem. 
Works,  82  Fed.  022,  in  review  of  this  and  subsequrait  l^slattm 
on  the  subject 

Courts.—  Where  a  court  exercises  special  jurisdiction,  all  the  pre- 
liminary proceedings  requlre<l  to  give  the  jurisdiction  must  appear 
of  record,  p.  607. 

Olted  and  rule  applied  In  Tomer  t.  Tbrower,  6  Port  BS»  holding 
that  on  a  sheriffs  ssle  nnder  a  special  power,  erldence  must  be 
given  in  supptot  of  title  of  ewj  act  reqnirod  1^  statata^ 

8  Wheat  010-048,  0  U  174,  THB  UONTB  ALLBGBB. 

When  one  of  two  innocoit  persons  must  suffer,  he  to  whom  Is 
imputable  negligence  or  want  of  employmmt  of  all  the  means 
within  his  reach  to  guard  against  the  injnrj  must  bear  the  loss,, 
p.  641. 

Judicial  sales.— Melthtf  the  owner,  nor  the  marshal,  nor  the 
auctioneer,  can  he  charged  with  fraud,  because  the  goods  sold  are 
subsequently  ftnind  defective,  p.  0^ 

Cited  in  note  to  Uorgan  v.  Fencher,  1  Blackf.  12,  holding  declara- 
tion by  constable  that  goods  offered  at  execution  sale  belonged  to 
the  execution  debtor,  no  warranty  of  title;  Phillips  v.  Glty  of  Hud- 
son. 31  N.  J.  L.  152,  holding  that  a  sale  of  personalty  only  Impllea 
that  the  seller  had  authority  to  sell  such  a  title  as  the  ostensible 
owner  had. 

Sales  —  Judicial  sales.—  A  sale  by  sample  in  private  transactions 
implies  a  warranty  that  bulk  corresponds  with  sample;  hut  ttila 
mie  does  not  apply  to  judicial  sales,  p.  644. 

Cited  and  rule  applied  In  Scfaucbardt  t.  Aliens.  1  WalL  808.  17 

L.  040,  holding  that  anthori^,  without  restriction,  to  an  agent  to 
sell  carried  authority  to  warrant;  Mlddleton  v.  Flndla.  26  Gal.  81. 
arguendo,'  that  one  employing  an  agent  to  sell  cannot  refuse  to 
pay  his  commission,  because  title  proves  defective;  Hitohcock  v. 
Griffin,  88  Ulcb.  4D3.  41  Am.  St  Bep.  628,  68  N.  W.  376,  holding 
same  rule  ivpUed  when  sale  was  made  by  bnAw  and  aoupted 
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by  principal;  Cooley  v.  Perrlne,  41  N.  J.  L.  325,  32  Am.  Rep.  213. 
and  Andrews  t.  E:neeland,  6  Cow.  368,  holding  sale  by  broker,  by 
sample,  when  not  restricted  by  his  Instructions  as  to  mode  of  sale, 
boond  principal  by  Implied  warranty;  North  River  Bank  t.  Aymar, 
8  EUn.  268.  holdb^  principal  bbnnd  by  notes  issued  by  agent  in 
ttie  name,  tmt  In  fraud,  of  prindpal.  If  within  tb»  lett»  of  bis 
authority.  See  note  to  7  Am.  Dec.  181.  on  anthorily  of  ngvat  to 
sell  by  sample. 

Judicial  salaa,— There  Is  no  warranty,  either  by  the  owner,  the 
ii\^»wiiMii,  or  the  auctioneer,  and  maxim  **  caveat  emptor "  applies, 
pp.  644.  648. 

A  number  of  citing  cases  affirm  and  follow  this  ruling,  tIz.: 
EockseU  T.  AUen,  8  McLean,  857,  F.  O.  11,983,  applying  rule  to  a 
sale  of  land  on  execution  by  sheriff;  Searey  t.  M'Ohord,  1  Fed. 
262,  setting  aside  a  sale  by  assignee  In  bankruptcy,  where  pur- 
chasOT  Umocently  misled  by  advertised  notice  of  sale;  Fidelity  Ins.. 
etc,  Go.  V.  Roanoke  Iron  Oo.,  84  Fed.  746,  holding  purchaser  under 
a  decree  for  sale  cannot,  after  completion,  dalm  discharge  of  un- 
paid taxes  out  of  purchase  money;  Perkins  t.  Winter,  7  Ala.  868, 
on  a  sale  by  commissioners  under  order  of  court,  purchaser  not 
entitled  to  Indemnity  for  an  Incumbrance  after  order  passed  to 
make  deed;  Branbain  t.  M.  &  C.  C.  of  San  Jose,  24  CaL  607,  holding 
a  naked  purchaser  at  a  Judicial  sale,  under  foretdosure  decree, 
not  entitled  to  have  sale  set  aside  as  void,  because  he  acquired  no 
ntle;  Worthy  v.  Johnson,  8  6a.  240,  62  Am.  Dec.  402,  applying 
rule  to  public  eale%  imder  authority  of  law,  by  executors  and 
gnahUana,  who  cannot  bind  the  estate  by  covenante  respecting  the 
iwoperty  sold;  HcWhorter  v.  Beavers,  8  On.  802,  holding  that  on 
a  sale  by  sheriff  there  Is  no  Implied  warranty;  England  v.  Olark. 
4  Scam.  490,  holding  that  there  was  no  remedy  at  law  to  relieve 
a  purchaser  at  a  Judicial  sale  where  the  title  failed;  Brown  v. 
Wallace,  4  Gill  &  J.  492,  2  Bland,  699.  holding  that  the  court  In 
no  case  undertook  to  sell  anything  more  than  the  title  of  the  parties 
to  the  suit;  Johnson  v.  Layboum,  66  Hlnn.  883,  67  N.  W.  988,  hold- 
ing a  sale  by  aulgnee  In  Insolvent  was  a  sale  by  an  officer  of  the 
law;  St^hens  v.  Bills,  66  llo.  460,  holding  a  sale  In  partition  does 
not  Import  any  warranty  of  tlUe  whether  purchaser  be  a  stranger 
or  a  party  Interested;  Frasher  v.  Ingham,  4  Neb.  635,  but  holding 
rule  did  not  apply  where,  on  sale  by  sheriff  under  levy,  it  subse- 
quently appeared  the  levy  had  been  made  on  the  wrong  lands;  Ellis 
T.  Adderton,  88  N.  O.  477.  holding  that  a  purchaser  having  notice 
defecte  in  title  and  that  only  the  Interest  of  hitestete- would  be 
•old,  was  bound  by  his  purchase;  Westfall  v.  Dungan,  14  Ohio  St 
SSI,  holding  purchaser,  after  completion,  could  not  be  relieved 
agabut  false  and  ftandnlent  representations  made  ezecnton 
at  time  gf  tale;  Freeman  v.  Caldwell,  10  Watts,  10;  holding  ttat 
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rale  la  applicable  bb  w^-ll  to  sales  of  personalty  a*  realty,  and  tba,t 
a  purchaser  at  sheriff's  sale,  whose  title  Is  subseqaently  defeated 
by  repleTln,  has  no  recourse;  Lynch  t.  Baxter,  4  Tex.  437,  61  Am. 
Dec.  736,  holding  that  a  bond  for  warranty  of  title  given  by  an 
administrator  on  a  sale  could  not  bind  his  Intestate's  estate;  Steams 
T.  EdsoD,  63  Vt  263,  25  Am.  St  Bep.  760.  holding  that,  on  sale  nn- 
der  execution  of  mor^ged  real^.  purchaser  not  excused  from 
completion,  becanse  before  deed  from  sh^ff  the  mortgage  had 
been  foreclosed;  Saunders  t.  Pate.  4  Rand.  IS.'  holding  a  sheriff 
selling  under  execution  in  good  faith  Incurred  no  responsibility  as 
to  title;  Young  t.  McClung,  9  Oratt  359.  holding  it  the  duty  of  a 
purchaser  at  Judicial  sate  to  see  that  all  interested  parties  are 
concluded  by  the  decree. 

See  notes  to  14  Am.  Dec.  131.  on  title  under  sale  on  execution; 
43  Am.  Dec.  144,  on  rule  of  caveat  emptor  in  sheriff's  sales;  92  Aol 
Dec.  466,  on  rule  as  to  warranty  of  title  In  tales  of  diatt^;  70 
Am.  Dec.  57S,  on  when  purchaser  on  execution  or  Judicial  sale  may 
obtain  release  from  Us  bid;  20  Am.  Rep.  38.  on  rule  of  caveat 
emptor  as  applied  to  Judicial  sales;  62  Am.  St  Bep.  177.  on  relief 
on  ground  of  title  after  confirmation  of  sale. 

Limited  In  Trigg  v.  Jones,  42  3.  W.  850,  holding  that  rescission 
will  be  accorded  a  purchaser  who  Is  deceived  by  the  action  of  the 
court  or  the  mlsrepreaoitetlona  of  its  agents. 

Tadidal  sal*  Is  not  a  sale     sample,  p.  040. 

Auction.— An  auctioneer  has  no  authority  to  give  a  warrant 

unless  specially  Instructed,  p.  047. 

Cited  and  principle  applied  in  Upton  v.  Suffolk  County  Mills.  11 
€u8h.  689,  59  Am.  Dec.  164.  holding  sale  by  general  agent  of  flour, 
with  unauthorized  warranty  to  keep  sweet  during  a  sea  voyage, 
not  binding  on  principals;  Blood  v.  Frendi,  9  Gray,  190,  wbm  the 
auctioneer,  acting  as  agent  for  an  administrator,  stated  the  hay 
was  good,  held  not  a  binding  warranty. 

Admiralty.— Sales  hi  admiralty  are  governed  by  the  same  rules 
as  other  Judicial  sales,  p.  04& 

Sale.—  Equitable  relief  will  not  be  given  in  cases  of  an  executed 
contract  of  sale  where  the  maxim  of  caveat  emptor  applies,  p.  Otti 

Distinguished  in  Rockwell  v.  Allen,  8  McLean.  857,  F.  O.  11.968. 
showing  that  equl^  would  relieve  against  completion  of  a  contract 
where  no  Intraest  wouU  pass  to  the  purchase;  BoyUn  t.  Oook,  Oi 
Ala.  478,  dtlng  numerous  authorities  in  support  (rf  the  rule,  but 
holding  a  purchaser  wlU  not  be  bound  by  an  absolutely  void  sale. 
Bee  Fresher  v.  Ingham.  4  Neb.  085,  en  Instance  ot  sale  vbera  pur^ 
chaser  relieved  in  equity. 

Miscellaneous.— Olted  in  Le  Boy  v.  Beard.  8  How.  408,  12  L.  1100, 
discussing  powers  of  agents  to  give  oovenants  9i  seisin;  Tomer  v. 
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Thrower,  5  Port  58,  on  marahal  exceeding  his  povers  not  blndlns 
any  one  tmt  blmsdf ;  Frost  t.  Render,  6B  6a.  20,  as  haTing  been 
dted  by  defradant  In  error,  bnt  to  what  point  not  stated. 

9  Wheat  6C0.  6  L.  182,  McIVBB  t.  WATTLBS. 

Appeal.—  Costs  are  not  allowed  In  any  case  dismissed  for  want  of 
Jurisdiction,  p.  6B0. 

ated  and  mle  followed  in  HomthaU  t.  The  OoUector.  9  Wan.  007* 
19  U  562,  noting  exception  where  defendant  In  lower  court  waB  also 
defendant  In  Supreme  Court;  Bumbam  t.  Bangeley,  2  Wood.  &  M. 
420,  421,  428,  F.  O.  2,1T7.  to  Circuit  Court  costs  where  cause  dis- 
missed for  lack  of  Jurisdiction  over  person;  Mead  t.  Piatt,  21 
Blatcbf.  4S0,  17  Fed.  886,  where  appeal  was  from  disallowance  of 
claim  XxT  District  Court  In  bankruptcy;  Pentlarge  t.  Kirby,  22 
Blatebf:  261,  20  Fed.  898,  holding  rule  not  changed  by  revised 
statutes,  sectlcms  828,  91^  988,  revised  statutes.  United  States; 
Abbey  t.  The  B.  L.  Stevens,  1  Fed.  Gas.  12,  where  an  appeal  In 
admiralty  dismissed  for  want  of  Jurisdiction  without  costs;.  Thurston 
County  V.  Scammell.  7  Wash.  96,  84  FtLC.  471,  ^tending  rule  to 
action  ^smlssed  on  account  of  rq>eal  of  statute  on  whldi  It  was 
founded. 

Qnallfled  In  If .  a  ft  L.  M.  By.  Oo.  T.  Swan,  111  U.  8.  887,  28  L. 
466,  4  8.  Ct  614,  allowing  costs  against  plaintiff  In  error  who  had 
wrongful)^  removed  a  cause  from  State  court;  Bradstreet  Oa  t. 
Higgins,  114  U.  8.  263,  29  L.  176.  5  S.  Ct  880,  allowing  costs  of 
printing  record  to  enable  d^endant  to  move  to  dismiss  plaintiff, 
having  failed  In  his  duty.  See  rule  10,  sections  2  and  7.  Denied  as  to 
Missouri  State  courts  in  State  v.  Thompson,  81  Mo.  167,  holding  that 
a  contrary  rule  had  been  established  sb  to  costs  ImproVldeutiy  In- 
curred; BIti  V.  Meyer.  40  N.  J.  L.  256,  29  Am.  Bep.  236,  holding 
^t  when  an  Issue  of  fact  must  be  passed  on  by  the  court,  to  reach 
the  condnslon  that  tt  had  no  Jurisdiction,  costs  might  be  awarded. 

MisceUaneona^Ottad  erroneously  in  Wallace  t.  Falrman.  4  Watts, 

9  W^t  661-668,  6  L.  182,  WAI/TON  v.  UNITBD  STATBS. 

PuUlo  ofllear  of  ttie  United  States  Is  not  entitled  to  notice,  re- 
quiring him  to  render  account  of  public  mon^  received  and  not 
accounted  for,  as  statute  as  to  notice  has  been  superseded,  p.  664. 

Cited  in  Watklna  v.  United  States,  9  Wall.  76S,  19  L.  822,  In 
action  upon  a  marshal's  official  bond;  United  States  v.  Lent  1 
Paine,  422,  F.  a  16,603,  holding  that  the  statutory  requirement  of 
submission  of  agentfs  accounts  to  the  treasury  did  not  pmflnde  a 
settlement  of  the  account  in  court  of  Justice. 

Bvldsaiosu—  Transcript  from  books  and  proceedings  of  the  Federal 
tnaaoiy.  certlfled  and  authenticated,  is  evidence  In  proaecatloii  of 
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dellnanent  government  officer  under  act  of  1797,  and  no  eonntw- 
clalm  for  any  credit  can  be  allowed  at  the  trial,  unless  presented  to» 
and  disallowed  by,  the  treasnry  accounting  officer,  p.  665. 

Cited  in  United  States  v.  Eggleston,  4  Sawy.  201,  F.  0.  16,027. 
holding  that  by  revised  statutes,  section  886,  the  transcript  was 
made  prima  facie  evidence;  United  States  v.  Patterson,  91  Fed.  866, 
holding  a  credit  claimed  by  a  Federal  officer  for  errors  by  his  book- 
keeper, might  not  be  pleaded,  unless  presented  to,  and  disallowed  by, 
the  treasury  department 

Officers.— Beceiver  of  public  moneys  Is  Individually  responsible 
for  all  moDieys  received  In  his  public  capacity,  p.  660. 

Olted  In  United  States  t.  Wade,  76  Fed.  206,  holding  the  allowance 
of  a  credit  to  an  offlber  for  money  properly  paid  by  him  to  superior 
officer,  no  discharge  to  the  Utter  on  his  failure  to  account  to  govern- 
ment 

Official  bond  is  not  given  to  secure  balance  due;  it  is  a  collateral 
securl^  for  faithful  performance  <tf  official  duties  and  does  not 
discharge  the  officer  of  his  Individual  responsibility,  p.  660. 

Cited  and  rale  applied  In  Mason  v.  Fractional  School  District,  34 
Mich.  231,  in  action  by  school  district  for  moneys  had  and  received, 
collecting  authorities;  Cole  Ca  Dallmeyer,  101  Mo.  65,  IS  S.  W. 
088,  holding  county  could  have  recourse  on  bond  of  treasurer,  and 
also  sue  him  In  assump^t  and  claim  might  be  allowed  against  his 
estate  In  probate;  State  v.  Blake,  2  Ohio  St  140,  affirming  rule  and 
holding  the  obligation  could  exist  no  longer  than  the  liability  It 
was  Intended  to  secure;  Spokane  County  v.  Prescott  19  Wash.  421. 
63  Pac.  662  ;  67  Am.  St  Bep.  736.  arguing,  therefore,  that  action 
against  official  bondsmen  not  an  action  on  a  written  contract  within 
the  statute  of  limitations. 

Appeal  — Trial.— Bill  of  exceptions  Is  not  valid,  unless  for  mat- 
ter excepted  to  at  trial,  p.  657. 

Oited  and  rule  applied  In  Ballway  Oa  t.  Heck,  102  U.  S.  120,  26 
U  69;  New  Orleans  ft  M.  B.  B.  B.  Co.  v.  JTopes.  142  U.  S.  22,  35  L. 
922,  12  S.  Gt  11<^  holding  that  a  blU  of  exceptions  will  be  pre- 
sumed to  state  only  things  occurring  at  the  trial,  unless  from  Its 
language  the  contrary  Is  disclosed;  NlcoU  v.  American  Ins.  Co.,  3 
Wood,  ft  M.  537,  F.  C.  10,259.  applying  rale;  Johnson  v.  Garbor,  73 
Fed.  526,  43  U.  S.  App.  107,  applying  rule,  even  when  there  was  a 
practice,  prevailing  In  trial  court  but  not  embodied  in  a  rale,  of 
permitting  exceptions  to  be  taken  after  close  of  trial;  Frank  v.  State, 
40  Ala.  18,  holding,  where  the  entire  evidrace  is  set  out  there  is  no 
exception  for  consideration  wha%  none  is  diown  to  have  been  made 
In  trial  court;  Allen  v.  Smith,  12  N.  J.  L.  168,  rejecting  exertions 
not  made  at  trial;  Oarretion  v.  Appleton,  08  N.  J.  L.  892, 87  Afl.  162, 
applying  rule  where  an  instruction  asked  was  refused  and  ezcep- 
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tlon  taken;  Kearney  t.  Koodgrass,  12  Or.  812.  7  Fac.  810^  holdlnc 
DO  exception  can  be  taken  to  an  order  on  motion  for  a  new  trial. 
Dlstlngnished  In  Mercbantt*  Bxcbange  Bank  t.  HcOraw,  76  Fed. 

936,  48  U.  S.  App.  66,  where  the  exceptions  were  to  further  In- 
structions given  by  the  court  to  the  Jury  after  they  bad  retired  and 
letnmed  fw  Uie  porpose^  and  in  the  absence  ot  connseL 

Appeal  —  XrlaL — BUI  of  exertions  most  not  only  state  that 
erldence  was  objected  to  at  trial,  but  also  that  ttcception  was  takoi 
to  the  coDTt's  ruling,  for  the  objection  might  have  been  made,  bat 
not  Insisted  on,  p.  6S7. 

Cited  as  authority  for  the  foregoing,  in  United  States  t.  Jarrls, 
3  Wood.  &  M.  226,  F.  a  15.46&i  hotding  the  objections  must  be 
p««i«ted  in  as  exceptions;  Oroft  t.  Femll,  21  Ala.  S57,  holding 
that  no  ruling  win  be  considered  as  excepted  to  nnless  so  apedflc- 
tlly  stated;  Lenox  t.  Pike,  2  Ark.  22,  botding  the  exertions  must 
appear  to  liave  been  taken  and  signed  at  the  trial;  Evans  t.  Fisher, 
5  Gilm.  466;  McEown  T.  Powers,  86  Me.  294.  28  Atl.  1080,  and 
Patterson  t.  FhlUIpB,  1  How.  (Miss.)  678,  all  to  same  effect;  Law 
T.  Merrill,  6  WeaiL  278,  where  the  bill  showed  on  its  face  that  it 
was  not  taken  until  atta  tb,e  decision  of  the  court  on  the  appUca* 
tion  for  a  new  trIaL 

Distinguished  in  Baltimore  Build.  Assn.  t.  Grant  41  Md.  664,  666^ 
as  not  applicable  where  It  appeared  from  the  certificate  that  the 
exceptions  were  In  Atct  taken  pending  the  trial. 

Appeal  —  TrlaL — It  Is  sufficient  If  the  exceptions  are  taken  at 
the  trial  and  noted  by  the  court,  and  afterwards,  during  the  term, 
reduced  to  form  and  signed  by  the  Jui^e,  nunc  pro  tunc,  pp.  687, 

058. 

A  large  number  of  citing  cases  have  affirmed  and  followed  this 
rale.  Tlx.,  Brown  t.  Clarke,  4  How.  16,  11  L.  868,  holding  this  also 
the  rule  In  Mississippi;  Sheppard  t.  Wilson,  6  How.  276,  12  L.  436, 
rejecting  bill  of  exceptions  dgned  two  years  after  trial,  tliere  being 
DO  evidence  ot  any  exceptions  taken  at  the  trial;  Turner  t.  Tatea, 
16  How.  29,  14  L.  831,  ft»llowlng  rule;  BflUer  t.  Bhlers, 
91  U.  S.  261.  23  L.  320.  as  the  true  rule  and  that  time  was  confined 
to  the  term  In  which  Judgment  was  rendered;  Davis  v.  Patrick, 
122  U.  S.  143,  80  I..  1002.  7  S.  Ct  1103.  holding  that  If  the  blU 
ot  exceptions  Is  prepared  and  presented  to  Judge  for  signature 
during  the  term,  his  delay  in  signing  them  either  with  or  vrithont 
consul  of  the  parties  did  not  render  them  Invalid;  Ward  v.  Cochran, 
ISO  U.  a  606,  87  L.  U96,  14  8.  Ct  281,  holding  that  an  expres* 
order  of  court  continuing  cause  for  purpose  of  settling  bill  of  ex- 
ceptions, takes  them  out  of  the  general  rule;  United  States  t. 
Jarvis,  3  Wood.  &  M.  224,  F.  C.  16,469,  as  to  completing  the  bill 
after  trial,  citing  authorities;  Whalen  v,  Sheridan,  18  Blatcfaf.  309; 
ft  Fed.  487,  where  leave  to  file  and  serve  blU  of  exceptions  nunc  pro 
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tunc  In  the  term  following,  Jndgment  was  denied;  Sweet  t.  Perkins, 
24  Fed.  779,  denylns  application  to  settle  bill  of  exceptluu  after 
neatly  two  years  trom  Judgment,  no  special  cause  being  drawn; 
Btolne  01t7»  etc.,  Co.  t.  HerreshofT  Ufg.  Ga,  82  Fed.  824.  KB. 
holding  the  bin  should  be  presented  for  signature  In  the  trial  term; 
Preble  v.  Bates,  40  Fed.  746,  holding  that  In  the  Federal  courts  the 
rule  Is,  the  blU  must  be  signed  at  the  term  In  which  Judgment  was 
rendered,  not  the  trial  term;  United  States  t.  Olaasen,  46  Fed.  69, 
holding  that.  In  a  <!rlmlnal  case,  presentation  to  and  signing  by 
judge  of  minutes  of  flie.  trial  used  In  moving  for  arrest  of  judg- 
ment and  new  trial,  was  a  waiver  of  all  exceptkma  not  tiiereln  In* 
eluded  and  that  no  further  bill  should  be  given;  Sutherland  v. 
Bound,  07  Fed.  471,  16  V.  S.  App.  80,  holding  negligence  of  counsel 
not  suflaclent  cause  to  permit  amendment  of  bill  long  after  being 
allowed  and  signed  and  after  trial  term;  Strader  v.  Alexander,  9 
Port  444,  holding  bill  could  not  be  objected  to,  because  not  signed 
and  sealed  during  the  term  If  exception  was  taken  at  trial  and 
noted  by  Jndge  and  voluntarily  sealed  by  him  afterwards;  Pool 
V.  Gahawba,  etc.,  B.  B.  Go.,  5  Ala.  288.  following  last  case  and 
holding  that  noting  of  an  exertion  by  the  Judge  not  absc^ntely 
necessary  If  from  recoUectlon  he  could  eatltj  It;  Bx  parte  Nelson, 
62  Ala.  382,  discussing  practice  In  various  States  as  influenced  by 
their  statutes;  collecting  authorities;  Bigler  t.  Blgler,  120  Ind. 

22  N.  E.  776,  rejecting  a  bill  wlilch  did  not  show  on  Its 
face  the  date  of  presentation  to  the  Jndg^;  HaUoweU  v.  Hallowell, 
1  T.  6.  Mod.  131,  holding  the  time  to  tenda>  bill  lay  in  court's 
discretion,  and  when  enrolled  without  objection  the  court  will  pre* 
Bume  that  time  wu  properly  allowed;  Wlllluns  Bams^,  52  Miss. 
868.  affirming  the  general  mle;  Frarell  t.  Alder,  2  Swan,  79,  stating 
practice  in  Tennessee  as  to  signing  bills  of  exertion  after  trial, 
affirming  rule  of  principal  case;  Clark  v.  Lary,  8  Sneed,  79,  hold- 
ing a  bill  filed  out  of  term  time  Is  no  part  of  record,  and  will  not 
be  noticed  by  Supreme  Court;  Mallon  v.  Tucker  Mfg.  Co.,  7  Lea,  66, 
sustaining  a  rule  of  Circuit  Court  that  bills  when  not  agreed  to  should 
be  presented  within  fifteen  days  after  verdict;  Nadenbousch  v. 
Sharer,  2  W.  Va.  296,  collecting  anUiorllies,  h<ddlng  that  an  ex- 
ception  to  the  contf  s  ^lai^  to  Jury  after  evidence  closed,  may  be 
taken  at  any  time  before  verdict 

Dtstlngnished  In  Insurance  Co.  v.  Boon.  06  IT.  8.  142,  24  X*.  406, 
as  not  applicable  to  formal  findings  of  fact  which,  being  In  the 
discretion  of  the  court  might  be  made  and  filed  In  the  term  fol- 
lowing and  ordered  filed  nunc  pro  tunc;  Coe  v.  Morgan.  IS  Fed. 
845,  holding  rule  might  be  relaxed  when  delay  arose  from  nn- 
famiUarity  of  attorney  with  the  rules  of  practice,  and  time  would 
have  been  granted,  if  Asked;  Woods  v.  Llndvall,  48  Fed.  78,  4  U.  S. 
App.  49,  holding  bill  of  excepttons  might  be  allovred  and  filed  at 
the  term  when  motion  for  a  new  trial  was  finally  aetad  on,  where 
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custom  obtained  of  entering  Judgment  Immediately  after  rendition 
of  Terdict,  collecting  aathorttles;  V.  &  M.  K.  B.  Co.  r.  Bagsdale* 
61  Miss.  462,  4B2,  boldlng  that  the  seaUng  of  a  blU  of  exceptions 
Is  not  a  Judicial  act  and  any  reasonable  practice  can  be  austalned, 
and  deflnlng  reasonable  practice  In  Iflsslsslppl;  Dean  t.  Orldley. 
10  Wend.  256,  holding  that  the  practice  In  New  York  State  did  not 
require  tbe  bill  to  be  signed  on  the  trial,  nor  nunc  pro  tunc. 

Trlid  —  A^eaL—  BUI  of  eni^TUons,  atthongh  drawn  up  after  tbe 
trial,  must  on  its  fa«  purport  to  liaTe  been  drawn  pending  tbe 
trial,  or  it  is  fittal  error,  p.  668. 

Disapproved  In  Hunnlcutt  t.  Peyton,  102  U.  S.  857,  358,  26  L.  117. 
holding  It  unnecessary  they  should  be  signed  nunc  pro  tunc  or 
antedated. 

Miscellaneous.—  Oited  in  United  -States  t.  Jarrls,  8  Wood,  ft  U. 
223.  F.  O.  16,469,  discussing  a  statement  made  and  signed  by  a 
Judge  in  IMatrict  Court  of  Maine  as  not  amounting  to  a  bill  of 
exceptions. 

9  Wheat  658-67S,  6  L.  184,  THB  FANNT. 

Prise  —  Shipping.—  Property  Illegally  captured  belonging  to  sub- 
ject of  a  friendly  poww  must  be  restored  to  original  owner,  and 
an  alleged  Innocent  porchaser  from  agent  of  captor  takes  no  title, 

p.  669. 

Sbl^dng.—  Bona  fide  purchaser  without  notice  Is  entitled  to  be 
reimbursed  freight  which  he  may  hav^  paid  on  the  captured  goods, 

p.  671. ' 

Shipping,— The  innocent  neutral  carria*  of  such  goods  trans- 
shipped in  a  foreign  port  la  entitled  to  fr^ht  out  of  t3ie  goods, 
p.  671. 

No  citations. 

9  Wheat  678-680.  6  L.  ISa  DANFORTH  T.  WBAR. 

PdbUo  lands.—  Surreys  and  grants  of  land  wlUiln  Indian  terrt- 
Uaj  are  wholly  Totd,  pp.  675.  676. 

Cited  and  rule  applied  in  Gaines  t.  Hale.  26  Ark.  184,  holding 
that  act  of  congress  of  1814  gave  no  right  of  pre-emption  over 
lands  In  Indian  territory;  Montgomery  t.  Ives,  18  Sm.  &  M.  175, 
to  land  granted  by  the  government  of  West  Florida  In  1772,  bef<ne 
the  Indian  title  was  extinguished. 

Public  lands.— Lands  subject  to  entry  are  those  over  which  a 
State,  after  purchase  from  the  Indiana,  has  extended  a  connty 
line,  p.  676. 

Olted  In  Rhode  Island  Massachusetts,  12  Pet  746,  9  L.  12QQ, 
in  fixing  limits  of  terltwial  JnriadlcttoP  qC  conttgnous  Statea. 
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FabUo  lands.— Land  patent  lying  partly  within  Indian  territory 
Is  Tcdd  as  to  that  part,  valid  for  residue,  pp.  6T7,  678., 

Olted  and  role  applied  In  Pattmon  t.  Jenks,  2  Fet  286.  7  L.  409, 
to  a  land  grant  under  laws  of  Georgia;  Mltchel  t.  United  Statra, 
9  Pet  733,  0  L.  291,  as  to  a  grant  of  land  In  East  Florida;  8.  C 
15  Pet.  88,  10  L.  671,  similar  case,  to  define  what  land  passed  to 
the  United  States  as  belouc;lng  to  the  fortress  of  St.  Marks:  Wal- 
lace T.  Harris.  82  Mich.  400,  holding  that  a  deed  of  land  hy  hus- 
lund  alone,  part  of  It  being  a  homestead,  was  void  as  to  the  home- 
stead, ralid  as  to  Oie  remainder;  Weitzner  t.  Tblngstad,  BS  Minn. 
248,  56  N.  W.  818,  holding  to  same  effect  as  to  a  contract  to  sell; 
People  T.  Van  Bensselaer.  0  N.  T.  323,  holding  that  a  grant  of  lands 
by  royal  letters-patent  In  16S5  were  not  rendered  void  by  reason 
of  their  conferring  manorial  privileges  and  franchises;  Den  v. 
Nixon,  10  Yerg.  519,  holding  that  statute  of  1824,  declaring  void 
entry  on  land  In  occupation  of  another  without  notice  only,  voided 
the  entry  as  to  so  mneb  as  was  so  occupied. 

Miscellaneous.—  Cited,  but  not  In  point,  In  Lewis  t.  Durst,  10  Tex. 
416,  and  Onilbean  ▼.  Mays,  15  T^.  417. 

9  Wheat  680-719,  6  L.  189,  MILLER  v.  STEWART. 

Principal  and  snzety  —  Altwatlon  of  instnunents.— Liability  of 
surety  Is  not  to  be  extended  by  Implication  beyond  the  terms  of  his 
contract,  and  a  variation  to  which  he  does  not  assent  Is  fataL 
Accordingly  an  Interlineation  In  a  tax  collector's  bond,  adding  a 
further  township  to  tils  Jurisdiction,  avoids  It  p-  703. 

This  is  a  leading  authority  for  the  principle  above  laid  down. 
That  It  has  been  widely  Indorsed  and  followed  Is  amply  shown  by 
the  dling  cases.  Those  In  the  Fedwal  courts  are:  United  States 
V.  Boyd,  15  Pet  208,  10  L.  714,  holding  offlcl&l  bond  conld  not,  by 
Implication,  be  made  retrospective;  McMlcken  v.  Webb,  6  How.  299, 
12  L.  446,  holding  the  liability  of  two  sureties  on  a  note  could  not  be 
transferred  to  another  contract  without  their  consent;  Leggett  v. 
Humphreys,  21  How.  76,  IS  L.  54,  holding  that  a  surety  who  had 
satisfied  the  penalty  of  bis  bond,  at  execution  sale,  would  be  re- 
lieved In  equity  from  another  judgment  on  same  bond  in  another 
court;  Martin  v.  Thomas,  24  How.  817.  16  L.  890,  holding  surety 
released  by  prindpal  erasing  his  name  from  a  bond  In  replevin 
with  consent  of  marshal;  Smith  t.  United  States,  2  WaU.  28^  17 
L.  792,  where  erasure  of  name  of  one  surety  b^ore  approval  of 
trand  by  a  judge,  without  consent  of  the  other  surety,  avoided  the 
bond;  United  States  v.  Boecker,  21  Wall.  657,  22  L.  476,  holding 
that  liability  under  a  distiller's  bond  was  limited  to  the  specific 
locality  named;  Magee  v.  Manhattan  Life  Ins.  Co.,  92  U.  S.  98,  28 
L.  700,  holding  sureties  on  a  bond  for  faithful  performance 
not  relieved  by  reason  of  previous  undischarged  Indebtedness  of 
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their  principal  to  obligee,  when  no  fraud  Imputed;  Union  Life  Ins. 
Co.  T.  Hanford,  148  U.  S.  191,  86  L.  120.  12  S.  Ot  439,  bcddluff  an 
extension  of  a  mortgage,  given  to  a  grantee  without  consent  of  his 
grantor,  discharges  latter  from  personal  liability^  Prairie  State 
Bank  T.  United  States.  164  U.  S.  237,  41  L.  418,  17  S.  Ot  146,  hold- 
ing surely  for  faithful  performance  of  building  contract  who,  on 
default  of  his  prinelpal,  completed  the  contract,  had  a  superior 
equitable  rigbt  to  the  final  reserved  payment  over  that  of  an 
assignee  of  the  principal  made  without  sureties'  knowledge;  Boody 
T.  United  States,  1  Wood.  &  M.  169^  F.  G.  1,636,  holding  that  sureties 
for  a  deputy  postmaster  are  liable  for  his  noncompliance  with  sub- 
sequent as  well  as  past  laws  or  orders  till  his  term  expires;  United 
Sbites  T.  De  Ylsser,  10  Fed.  658,  holding  sureties  on  warehouse 
bonds  discharged  try  postponement  of  sale  of  goods  In  bond  without 
thdr  consent;  United  States  v.  Campbell.  10  Fed.  818,  820,  holdiug 
sureties  on  warehouse  bond  could  not  be  held  on  a  rellquidation  of 
bonded  goods  withdrawn  within  specified  time  on  discovery  of  error 
In  duty  paid;  United  States  v.  O'Neill,  19  Fed.  570,  holding  sureties 
discharged  when  name  of  an' Intended  third  surety  was  altered  and 
another  substituted;  Evans  v.  Lawton,  34  Fed.  236.  holding  a 
goarantor  of  an  agent  authorized  to  sell  for  "  cash  In  all  cases," 
discharged  on  permlsdon  given  to  sell  for  credit  to  any  extent; 
Pascault  T.  dochran,  34  Fed.  364,  holding  a  collateral  mortgage  given 
as  security  for  purchase  money  not  discharged  by  action  of  vendor 
In  [lerfectlng  title  after  conveyance;  Board  of  Oomrs.  v.  Branham, 
57  Fed.  181,  holding  sureties  to  contractor's  bond  discharged  when 
contractor,  by  fraud,  obtained  an  excessive  payment  on  the  con- 
tract; Scott  V.  Scruggs,  60  Fed.  72S,  23  U.  S.  App.  280,  holding  a 
Joint  maker  of  a  note  being  a  surety,  released  by  extension  of  note 
without  his  knowledge,  although  holder  did  not  know  he  was  a 
surety;  United  States  Glass  Oo.  t.  West  Yltglnla  Flint  Bottle  Oo., 
81  Fed.  995.  096,  holding  an  alteration  in  contract,  whether  material 
or  not,  discharged  sureties;  Jacksonville,  etc..  By.  Co.  v.  Hooper,  85 
Fed.  624,  52  U.  S.  App.  686,  dissenting  opinion,  majority  holding 
sureties  on  a  supersedeas  bond  not  released  by  an  arrangement 
looking  to  a  settlement  of  the  Judgment  which  subsequently  failed; 
Tyler  Mln.  Co.  v.  Last,  etc.,  Mln.  Co.,  90  Fed.  23,  bolding  sureties 
on  preliminary  Injunction  bond  released  by  modification  of  the  same 
by  the  court 

State  court  <dting  cases  commencing  with  Alabama  are:  Glover 
V.  Bobbins,  49  Ala.  221,  20  Am.  Bep.  278.  holding  surety  discharged 
by  addition  to  a  note  of  the  words  "  with  Interest  at  4  per  cent.," 
without  his  consent,  though  made  by  payee  or  principal;  City 
Oouncll  V.  Hughes,  65  Ala.  204,  holding  obligation  of  sureties*  bond 
of  a  city  clerk  did  not  extend  beyond  period  for  which  he  was  origin- 
ally  elected;  Anderson  v.  Bellenger,  87  Ala.  336,  13  Am.  St  Bep. 
48.6SO.  82,4L.B.A.  680,  variations  In  a  contract  of  suretyship^ 
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macte  by  a  third  party,  without  authority,  and  not  affecting  Talldlty 
of  the  contract,  do  not  discharge  surety;  State  t.  OhurchlU,  48  Ark. 
442,  S  S.  W.  359.  holding  erasure  of  name  of  a  surety,  the  snretles 
not  assenting,  discharges  the  remaining  snretles;  Pierce  t.  Whlttng, 
68  OaL  S4f^  holdtnib  where  an  undertaking  giren  to  obtain  release  of 
a  ship  provided  for  surrender  of  the  proper^  on  demand,  snretles 
were  not  chargeable  when  no  demand  made;  Blder  Kntner,  97 
Cal.  493,  82  Pac.  564,  defining  obligations  of  snretles  to  undertaking 
on  attachment;  New  Haven  Co.  Bank  v.  Mitchell,  16  Oonn.  220. 
holding  a  contract  of  suretyship  should  be  Interpreted  by  same 
rules  as  other  contracts;  Village  of  Chester  t.  Leonard.  68  Conu. 
509,  37  AtL  400,  holding  that  snretles  to  a  contractor's  bond,  whlcb 
provided  for  payments  on  the  engineer's  certificates,  were  released, 
if  pigments  were  made  withoat  them;  Mayor  of  Wilmington  v. 
Horn,  2  Harr.  196,  holding  surety  to  aa  official  bond  of  an  officer 
whose  appointment  is  annnal,  not  liable  b^ond  the  actual  term, 
though  the  office  held  over  till  a  successor  is  appointed;  Baney  r. 
Baron.  1  Fla.  831,  holding  surety  on  an  appeal  bond  conditioned  for 
payment  of  damages  and  costs,  not  liable  for  additional  damages 
awarded  by  the  Conrt  of  Appeals;  State  v.  Montague,  i34  Fla.  86,  15 
So.  591,  holding  sureties  on  tax  collector's  bond  not  liable  for  cost 
of  advertising  sales  for  delinquent  taxes;  Field  v.  RawUngs,  1 
011m.  G88,  holding  that  sureties  to  a  bond  for  return  of  certain 
moneys.  If  so  decided  by  the  le^slatnre  or  the  Supreme  Court,  were 
not  bound  to  procure  such  decision,  nor  liable  under  a  decision  of 
one  branch  only  of  the  legislature;  Sans  t.  People.  8  GUm.  836. 
holding  a  surety  to  a  ball  bond,  the  amount  of  which  was  subse- 
quently altered,  was  not  bound,  although  he  verbally  assented  to  the 
alteration;  Sharp  v.  Bedell,  5  Gllm.  03,  holding  sureties  to  an  appeal 
bond  conditioned  to  pay  judgment  rendered  by  a  spedflc  court,  not 
llalfle  when  vmae  changed  and  Judgment  rendered  In  another; 
Oovemor  t.  Li^ow,  43  ZU.  141,  bidding  snretles  to  bond  by  as- 
signees In  UquidaUon  of  a  bank  not  liable  after  the  four  years 
allowed  by  law  for  the  liquidation,  although  in  the  interim  an  act 
was  passed  extending  the  time;  Chicago  &  A.  B.  R.  Oa  v.  Hlggins. 
58  111.  183,  holtUng  sureties  on  an  agent's  bond  not  bound  for  money 
recelved  and  retained  by  another  and  subordinate  agent  In  same 
department,  not  appointed  by  their  principal;  People  v.  Tompkins, 
74  lU.  487,  holding  sureties  to  grain  inspector's  bond  not  liable  for 
moneja  collected  by  him  tar  InspectliMDi,  where  the  dntr  of  col- 
lecting snch  mon^  was  not  Imposed  aa  him  before  fiie  exe<!ation 
of  the  bond;  Ovlngton  v.  Smith.  78  lU.  252,  holding  snretles  to  an 
Injunction  bond,  where  two  parties  were  enjoined,  not  liable  when 
Injunction  dissolved  against  one  only;  Schnell  v.  North  Side  PI.  Mill 
Oo.,  89  111.  684,  where  court  refused  to  regard  an  Indorsement  of  a 
note  in  blank  as  a  contract  of  guaranty  in  the  absence  of  legal 
evidence  to  rebut  the  necessary  presumption. 
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PoUowbsff  an  alphabetical  arrangement  of  fbe  State  conrts,  dtlng 
cases  in  the  States  from  Indiana  to  Minnesota,  are:  Jndah  t. 
Zimmerman,  22  Znd.  892,  holding  the  surety  on  contractor's  Uond 
not  liable,  when  a  anpplemental  contract  was  entered  Into,  which 
materially  Tsrled  ihe  first  contract;  Jenkins  t.  Lemonds,  29  Ind. 
296,  and  State  t.  Boberts,  46  Ind.  205,  holding  snretleB  to  bond  of 
clerk  of  court  not  liable  to  make  good,  money  which  he  was 
Dot  authorized  to  receive;  Markland,  etc.,  Co.  t.  Kimmel,  87  Ind. 
669.  holding  that  a  guarantor  of  several  lessees  is  not  bound 
DDtU  all  have  executed  the  lease;  Hawkins  v.  Thomas,  8  Ind.  App. 
402,  29  N.  B.  168,  holding  the  sureties  on  oflldal  bond  are  liable  as 
tar  and  no  farther  than  the  principal;  IHiompaon  Dlckerson,  22 
Iowa,  863,  holding  anreties  on  a  anbstltnted  olSdbal  bond  not  liable 
for  past  delinqnendea;  Indiana  Dist  r.  Belchard,  BO  Iowa,  101,  hold- 
ing tibanges  made  in  school  building  contract  extending  time  for 
completion,  released  sureties  to  contractor's  bond;  Spencer  v.  Sher- 
wln.  86  Iowa,  121.  53  N.  W.  87,  holding  sureties  to  bond  enjoining 
collection  of  a  Judgment,  not  bound  on  dismissal  of  the  bill,  where 
the  condition  was  only  to  pay  all  damages  which  might  be  ad- 
judged 1^  reason  of  the  Injnnctton;  McLennan  t.  Wellington,  48 
Kan.  760,  SO  Fac.  184,  lu>ldlng  In  a  bond  for  due  performance  of 
buOdlng  contract,  the  sureties  wen  not  released  1^  dianges  In  the 
spedflcatlons  which  were  allowed  by  the  contract;  Pern  Plow, 
etc..  Go.  T.  Ward,  1  Kan.  App.  6,  41  Pac.  64,  holding  surety  on  three 
notes,  payable  one,  two  and  three  years  after  date,  released  by 
subsequent  ^reement,  that  on  default  on  one  note  the  others  should 
becohie  payable;  Hickman  v.  Fargo,  1  Kan.  App.  705,  42  Pac.  884, 
holding  that  sureties  for  a  debtor's  release,  bond  conditioned  for 
payment  of  qwdflc  Judgment  If  he  breaks  bounds,  are  not  liable 
to  pay  another  Judgment  though  rendered  by  same  court;  Ruble 
T.  Norman,  7  Bush,  588,  holding  that  otlngnlshment  of  a  debt 
secured  by  bond  by  delivery  of  an  equivalent  In  property,  released 
the  sureties  and  their  liability  was  not  revived  by  sale  of  the 
property  by  the  debtor  and  retention  of  part  of  the  proceeds;  Roman 
T.  Peters.  2  Rob.  (La.)  482,  88  Am.  Dec.  224.  holding  sureties  to 
sheriff's  official  bond,  rel^sed  by  creation  of  a  new  office,  altering 
the  duties  and  emoluments  of  the  sheriff;  McGutre  v.  Wooldridge, 
6  Bob.  (La.)  60,  holding  that  extension  of  time  on  a  note  released 
the  IndOTser;  Oreen  ▼.  Locke,  81  La.  Ann.  669;  holding  snrety  on 
official  bond  released  by  temporary  transfer  of  principal  to  other 
employment;  Stlllman  v.  Wlckham,  106  Iowa,  599,  76  N.  W.  1008. 
holding  building  contractor's  bondsmen  released  by  a  sligbt  varia- 
tion In  the  contract,  even  though  for  the  contractor's  benefit;  Manu- 
fkcturers*  Bank  v.  Cole,  89  Me.  193,  holding  no  action  against  snrety 
to  a  note  maintainable  where  note  made  payable  to  president  etc., 
tS  ft  bank  or  ordw,  and  note  not  discounted  or  negotiated  hf  the 
tank;  Watwman  t.  Toee,  48  Me.  6U.  holdlns  the  addition  to  a 
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note  of  the  words  "with  interest"  Is  material,  and  If  made  wltb- 
-ont  consent  of  Indorser,  he  is  discharged,  although  made  before 
■dellTery;  Strawbrldge  v.  Baltimore,  etc.,  R.  B.  Co.,  14  Md.  366, 
74  Am.  Dec.  543,  holding  sureties  on  a  ticket  agents  bend  not 
^scharged  by  conTerslon  of  the  station  from  second  to  first 
class,  tbe  duties  being  the  same;  Fnllerton  t.  Miller.  22  Md.  8.  hold- 
ing liability  of  surety  to  an  appeal  bond  operating  as  a  supersedeas, 
limited  to  make  good  the  damages  awarded  by  the  courts  and  not 
to  those  suffered  by  reason  of  the  appeal;  Wehr  t.  German,  etc.. 
Congregation,  47  Md.  190,  holding,  on  bond  to  secure  perform- 
ance of  builder's  contract,  alterations  In  work.  If  allowed  and  within 
limits  prescribed,  did  not  discharge  sureties;  First  Nat  Bank  t. 
<}erfce,  68  Md.  456,  6  Am.  St  Bep.  456.  13  AtL  360.  holding  suretieii 
to  a  bond  of  assistant  t>ookkeeper  of  bank  discharged  on  his 
appointment  as  note-teller  and  discount  clerk;  Plnnkett  t.  Sewing 
Machine  Co.,  84  Md.  533,  86  AtL  116,  holding  on  bond  of  agent  In  a 
limited  territory,  for  sale  of  a  specified  article,  where  the  guaranty 
provided  for  variation  of  contract  by  agreement  in  writing,  sureties 
were  discharged,  on  the  territory  being  enlarged  verbally;  Grocers' 
Bank  T.  Kingman,  16  Gray,  476,  holding  sureties  to  cashier's  bond 
■discharged,  by  subsequent  Increase  of  bank's  capital  stock;  contra, 
Llonberger  t.  Erieger,  88  Ho.  165;  In  Thomas  v.  Blake,  126  Mass. 
S21,  holding  that  liability  of  sureties  on  depn^  sheriff's  bond,  which 
recited  the  appointment  without  Btating  date,  was  confined  to  acts 
subsequent  to  date  of  bond;  Warren  t.  Lyons,  152  Mass.  312,  26  N. 
E.  722,  9  L.  R.  A.  364,  guarantor  for  payment  of  rent  "  In  the  man- 
ner therein  mentioned,"  is  discharged  by  lessee  holding  over  at  a 
different  rent  for  a  time,  but  thereafter  at  former  rent:  SImonson 
V.  Grant  36  Minn.  442,  31  N.  W.  862;  sub  nom.  Slmonson  t.  Thorl, 
holding  sureties  to  builder's  contract  discharged  by  owner  making 
payments  on  order  of  contractors,  in  excess  of  the  amonnt  due  under 
the  contract 

State  court  dttng  and  applying  cases  from  Missouri  to  New 
Jersey  are  as  follows:  Blair  t.  Perpetual  Ins.  Oo.,  10  Mo.  566,  47 

Am.  Dec.  133,  holding  surety  on  corporation  agenf  a  bond  only 
liable  for  acts  which  corporation  can  lawfully  require  of  the  af;ent: 
Fisher  V.  Cutter,  20  Mo.  209,  holding  a  guaranty  of  a  draft  dis- 
charged by  extension  of  the  time;  Schuster  v.  Welssmau,  (13  Mo. 
561.  holding  liability  of  sureties  on  a  deputy  collector's  bond  not 
^scharged  by  subsequent  division  of  the  district  Into  two;  Nof- 
singer  t.  Hartnett,  84  Mo.  553,  dedOlng  liability  of  sureties  to 
appiAl  bond  to  State  Su^me  Court,  when  case  subsequently 
taken  to  Supreme  Oonrt  of  United  States  as  defendant  on 
disposition  and  destination  of  mandate  of  latter  court;  Schuster 
V.  Weiss,  114  Mo.  171,  21  S.  W.  442,  19  L.  R.  A.  186,  sureties  to  appeal 
bond  discharged  by  an  alteration  in  the  >aw  governing  appeals; 
Home  Savings  Bank  v.  Traqbe,  6  Mo.  App.  230,  holding  sureties 
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of  a  bookkeeper  not  liable  for  tals  default  as  teller;  Helm  Brewing 
Co.  T.  Hazen,  55  Mo.  App.  282,  holdtoff  that  the  addltton  of  the 
word  "seal."  cooT^ng  a  simple  contract  Into  a  aswdalty,  dia- 
charged  the  liability  of  sure  ties;  Oberbeck  v.  Mayer,  60  Mo.  App. 
296,  taoldinK  sureties  to  a  bond,  referring  to  a  spedfled  building 
contract,  cannot  be  held  for  performance  of  a  different  contract 
unless  proved  that  they  knew  of  and  authorized  the  change;  Hale 
T.  Forbis.  3  Mont  408,  dissenting  opinion,  majority  holding  a  surety 
on  a  promissory  note  was  not  released  by  a  subsequent  change  Id 
rate  of  Interest  and  extension  of  time,  unsupported  by  valid  con- 
sideration; Van  Slctel  t.  Buffalo  County.  13  Neb.  119,  42  Am.  Rep. 
763,  13  N.  W.  27,  holding,  In  action  on  bond  fbr  county  trea8nt«r*B 
third  term,  the  sureties  could  show  the  entire  defalcation  was 
made  befbre  the  commencement  of  the  term  of  office  covered  by 
tbe  bond,  and  In  such  case  would  not  be  liable;  Brennan  v.  Clark. 
29  Neb.  399,  45  N.  W.  476,  and  Gray  t.  School  District,  35  Neb. 
448,  53  N.  W.  3S0,  holding  that  sureties  to  a  contractor's  bond  were 
entitled  to  a  deduction  for  any  losses  sustained  by  them  on  account 
of  unautborized  payments  to  tbe  contractor;  Crane  Co.  t.  Specht  89 
Neb.  130.  42  Adl  St  Bep.  566,  67  N.  W.  1017,  holding  that  a  guar- 
anty of  an  account  for  goods  supplied  by  a  corporation  ceases  on 
the  corporation  changing  Its  corporate  name;  QnlDen  t.  Arnold,  12 
Ner.  244,  where,  on  an  undertaking  to  release  an  attachment,  one 
of  two  plaintiffs  was  subsequently,  vrlthout  knowledge  of  sureties, 
allowed  to  discontinue  the  suit  tiie  sureties  were  released;  Tmckee 
Lodge  T.  Wood,  14  Nvy.  310;  Carson  Opera  House  v.  Miller,  16  Nev. 
'JSS,  holding  that  failure  to  make  payments  to  contractors  accord- 
ing to  contract  released  sureties;  Watrias  v.  Pierce,  82  N.  H.  676. 
holding,  whore  two  notes  were  given  to  secure  advfuices  with  a 
l>ond  to  take  up  the  notup  at  end  of  two  years,  tbe  deduction  of 
two  years*  interest  from  the  advance,  without  consent  of  sureties, 
discharged  their  liability;  Wright  v.  Bartiett  43  N.  H.  550.  holding 
an  agreement  to  extend  time  on  a  note,  without  copsent  of  snrety, 
operated  to  discharge  him;  Manufacturers'  Bank  v.  Dlckerson,  41 
N.  J.  L.  450,  32  Am.  Rep.  230,  holding  sureties  for  assistant  clerk 
In  a  bank  not  liable  after  his  promotion  to  bookkeeper;  Monroe 
De  Forest,  63  N.  J.  Bq.  267.  31  Aa  774,  holding  that  when  a  cred- 
itor, who  holds  a  collateral  secnilty  taken  from  his  debtor,  consento 
to  a  material  alteration,  tbe  snrety  Is  thereby  discharged. 

The  followinir  citing  and  applying  cases  embrace  jurisdictions 
from  New  York  to  South  Carolina:  Clark  t.  Ntblo,  6  Wend.  245, 
holding  surety  to  a  recognizance  discharged  where,  before  breach 
of  the  condition.  It  was  rendered  Impossible  of  performance  by 
acta  of  the  principal  without  knowledge  of  the  ball;  Hunt  v.  Smith. 
17  Wend.  180,  31  Am.  Dec.  297,  holding  a  guaranty  for  supply  of 
goods  to  a  limited  amount  bills  to  be  sent  to  guarantor,  avoided 
supply  of  goods  In  excess  of  limit  and  giving  ot  credit;  Mc- 
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Oliuikey  v.  Otomvell,  11  N.  T.  096,  where  a  snietr  te  a  OMttactor** 
bond  beUl  not  liable  for  wages  due  by  a  snbcontractor.  althongb 
contract  prohibited  snblettlnff;  Grant  t.  Smith.  46  N.  Y.  OT.  where 
surety  guaranteeing  payment  nnder  a  contract  for  supply  of  » 
Bpedfled  engine,  held  not  liable  when,  by  agreement  between  the 
principals,  a  different  machine  soppUed  without  surety's  consent; 
State  T.  Pennock,  00  N.  Y.  427,  holding  snretlea  to  a  snperrisor's 
bond  not  UaUe  for  money  receired  by  the  principal^  without  an- 
thorlty  of  law,  or  Tolnntarily;  Boijamln  r.  Bogers,  126  N.  Y.  71, 
26  N.  Bl  972,  when  a  Joint  maker  of  a  note^  for  accommodation,  to 
enable  principal  to  obtain  a  loan  from  specified  payee,  held  not 
llnble  when  loan  obtained  from  another  party,  to  whom  note  was 
transferred;  Clinton  Bank  v.  Ayres,  16  Ohio,  292,  holding  surety 
to  a  note  made  payable  to  a  particular  bank  not  liable,  when  note 
discounted  by  third  person,  without  knowledge  of  surety;  McOot* 
ney  ▼.  State,  20  Ohio,  97,  holding  sureties  on  executor's  bond  not 
liable  when,  by  mistake  deceased  described  In  bond  by  a  wrong 
name;  State  t.  Onttlng.  2  Ohio  St  6,  holding  sureties  are  aewr  to- 
be  visited  Willi  i»aialtieB.  nor  their  liaUlity  extended  b^ond  the 
strict  letter  of  their  obligation,  applied  to  executor's  bond;  Grant 
r.  Ludlow's  Admr.,  8  Ohio  St  68,  holding  that  a  voluntary  ag«it 
becoming  liable  by  reason  of  his  negligence  for  the  performance 
of  a  contract  between  a  third  party  and  bis  principal  is  discharged 
if  a  material  variation  la  made  in  its  terms;  Hall  v.  Williamson, 
9  Ohio  St  28,  holding  sureties  on  a  bond  to  stay  a  Judgment  for  » 
named  sum  could  not  be  held  on  a  record  showing  Judgment  fior 
a  different  siim;  Beed  v.  Board  of  Bdncatlon,  89  Ohio  St  687.  hold- 
ing sureties  on  treasnrar's  bond  for  due  reimbursement  of  "  funds  ** 
liable  for  certificates  cf  deposit  of  tax  money  received  by  the 
treasurer  and  lost  by  him  through  bank  failure;  Sckert  v.  Myers. 
46  Ohio  St  S32,  15  N.  B.  866,  holding  surety  to  bond  for  two  ad* 
minlstrators,  the  survivor  of  whom  defaults,  is  not  liable  until 
the  estetes  of  both  principals  are  exhausted;  Gommonweatth 
West,  1  Bawle,  84,  dissenting  oirtnion,  majority  holding  that  mmtj 
to  prothonotary'B  bond  conditioned  to  duly  account  for  an  mon^ 
recdved,  not  liable  for  moneys  earned,  but  collected  and  paid  ova 
by  his  successor;  Wylie  v.  Gallagher,  46  Pa.  St  209,  holding  sureties 
of  connty  treasurer  liable  for  balance  found  due,  although  he  had 
been  charged  with  scrip  Illegally  Issued  by  county  commlsi^oners, 
but  which  he  had  received  and  paid  oat  as  money;  CanneU  v.  Craw- 
ford County,  B9  Fa.  St  203,  holding  that  where  taxes  were  collected 
by  one  under  a  warrant  Improperiy  issued,  sureties  to  the  bond  of 
the  duly  ^pointed  collector  wwe  not  liable  for  those  odlectlons; 
Benslngar  t.  Wren,  100  Fa.  8t  SOB,  holding  tiie  bond  <a  a  private 
bank  corporation's  cashier  became  inoperative  when  the  company 
ceased  to  do  business  as  such;  Hutehinson  v.  Wood  well,  107  Pa.  St 
''20,  holding  surety  on  contract  under  which  collateral  was  deposited 
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b7  the  principal  to  be  sold  in  case  of  hraach.  not  liable  wixm,  after 
breads  the  ccdlataral  was  sold  to  answer  anoth^  debt;  Gardner 
T.  Gardner,  SS  8.  O.  890,  boldlnff  an  extension  of  ttme  pajmmt 
between  debtor  and  creditor,  dlschargea  snretf. 

In  the  remalnln?  State  jnrisdictlons  are  tiie  following  dtli^c  and 
ftpplylng  cases:  Borden  t.  Houston,  2  Tex.  607,  holding  snrettes  to 
bond  of  collector  of  customs  not  discharged  because,  since  date 
of  bond,  collector  was  autborised  to  receive  a  different  kind  of 
foods  in  payment  of  duties;  Smith  t.  Montgomery,  3  Tex.  210, 
holding  that  a  letter  of  gaaranty  addressed  to  two  persons  by  their 
Ann  name,  one  of  whom  had  previoasly  withdrawn  from  Ihe  Arm, 
was  not  available  as  secnritf  to  the  conttnnlng  partner;  Smith  t. 
Doak.  8  Tex.  222,  holding  one  who  signs  a  promlssoi^  note  as 
surety  ft>r  two  Joint  promisors  is  not  liable  If  boQi  do  not  sign; 
DaTls  T.  State.  5  Tex.  App.  SO,  holding  soretiea  'to  a  bail  bond 
released  by  erasure  of  signature  of  a  surety;  Oougbran  t.  Blgelow, 

9  Utah,  266,  84  Pac.  63,  holding  sureties  to  a  bond  on  contract  to 
convey  real  estate.  In  which  time  was  of  the  essence,  discharged 
by  follure  to  make  payment  as  provided;  Bank  of  St  Albans  v. 
Smith,  80  yt  162,  holding  that  one  who  as  surety  sl^s  a  Joint  note 
payable  at  a  certain  time  Is  not  liable  If  the  note  is,  without  blF 
knowledge,  deposited  wltii  payee  as  collateral  for  a  continuing  loan: 
King  Co.  V.  Ferry,  5  Wash.  6S4,  84  Am.  St  Bep.  88S.  82  Pac.  544. 

10  L.  B.  A.  508,  sureties  to  an  offldal  bond  are  not  liable  for  official 
acts  during  an  extension  of  the  original  term  effected  by  the 
legislature  since  the  giving  of  the  bond;  Leonard  v.  Ck)unty  Court, 
25  W.  Va.  62,  whm  aoretles  to  a  e(mtractor*s  bond  wwe  hdd  not 
to  be  discharged  1^  payment  and  aceqttanee  of  llie  woi^  w^lcb 
snbseonently  proved  detective;  Teag»  v.  Mvsgrave,  28  W.  Va.  111. 
holding  an  alteration  of  an  agreemoit  containing  mutual  covenants, 
made  by  one  with  whom  it  is  deposited  for  safe-keeping  without 
privity  of  any  of  the  parties,  will  not  affect  the  liabilities 
of  the  parties,  collecting  numerous  authorities;  Bigg  v.  Parsoos, 
20  W.  Va.  627,  2  S.  E.  83.  holding  that  a  bond  given  to 
release  an  attachment  was  released  by  transfer  of  ttie  cause  before 
Judgment  to  another  court  See  also  notes  to  98  Am.  Dec.  1^27.  on 
effect  cm  sureties  of  lefltelative  alteration  of  dntlea  of  officer;  82 
Adl  B^.  248,  on  UablUty  of  auretiea  to  bond  of  a  bookkeeper 
.ifterwards  promoted  to  teller  and  casfalor;  6  Am.  St  Bep.  458,  on 
release  of  sureties  by  change  In  duties  or  obligations  of  prindpal; 
9  BlBS.  187,  P.  a  16,986,  note  on  this  general  point  <Mted,  argu- 
(>Ddo,  Tuohy  V.  Woods,  122  Cal.  668,  66  Pac.  684,  holding  that  burden 
Is  on  plaintiff  to  show  that  a  variation  has  been  agreed  to  by  the 
surety. 

Dlstlngnlshed  In  Feeble  v.  Breyfogle,  17  OaL  606,  holding  tiiat  sure- 
ties on  a  bond  **  Joint  apd  several  *'  but  naming  the  sum  fa>  which 
each  snretar  would  be  liable  were  only  bound  for  their  sevoml  otdl- 
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gatlons;  Backus  t.  Archer,  100  Mich.  668,  67  V.  W.  914,  aa  extreme 
doctrine,  bat  holding  that  snrety  to  a  bnilder's  contract  Is  discharged 
by  advances  made  without  his  consent  in  excess  of  amount  dne; 
Bangs  T.  Stnmg,  4  N.  T.  824,  in  concoirlnc  Judgment,  ugnendo, 
that  the  real  reason  for  holding  a  surety  dlsduuved  was  not  chaise 
of  tba  contract  bnt  that  the  rights  4^  the  snrety  against  his  principal 
were  Interfered  with;  People  t.  YlUss,  86  M.  S,  472,  note  to  8S  Am. 
Dec.  526,  In  concurring  opinion,  arguendo,  that  a  snrety  on  bond  of 
a  public  officer  was  not  dlschai^ed  by  a  law  tmpoelng  on  principal 
new  duties  of  a  similar  nature  not  aCFectlng  the  original  duties; 
Tremper  t.  Hemphill,  8  Leigh,  625,  628,  81  Am.  Dec  674,  676,  hold- 
ing that  a  supplemental  agreement  made  by  the  principal,  only  that 
Interest  should  mn  from  date,  did  not  release  the  sureties  to  a  Joint 
note  from  th^  obligation;  Lorlng  t.  Auditor,  79  Va.  94%  budding 
thr  *-  a  change  In  the  salary  of  a  public  officer  Is  not  snA  a  varia- 
tion of  his  appointment  as  will  discharge  his  sureties;  Christian 
V.  Keen,  80  Va.  876,  holding  that  if  a  surety  charges  his  property 
for  the  benefit  of  another  a  credit  on  account  of  the  principal  debtor 
discharges  pro  tanto  the  lien  on  surety's  estate;  State  Savings  Bank 
T.  Baker,  83  Va.  616,  26  8.  B.  651.  holding  an  Indorse  of  a  note 
for  accommodation  Is  discharged  by  extension  of  time  of  note  with- 
out his  consent  Qualified  In  U.  8.  Glass  Oo.  v.  Uathews.  80  Fed. 
880,  holding  sureties  not  discharged  by  the  addition  of  a  memoran- 
dum to  the  contract  guaranteed.  In  no  way  affecting  St,  and  In 
Stephens  v.  BItot,  77  N.  W.  788,  holdli^  alteration  must  be  material. 
Explained  In  Shreffier  v.  Nadelhoffer,  133  IlL  551,  25  N.  B.  633,  as 
not  intended  to  prevent  courts,  in  order  to  ascertain  precise  terms 
ot  the  contract  from  resorting  to  same  means  as'  In  ether  contracts. 

Snretlee*  contracto  are  construed  witii  considerable  strictness, 
both  at  law  and  In  equity,  p.  703, 

Cited  and  relied  upon  to  this  point  in  U.  8.  v.  TTlrid,  111  0.  B. 
42,  28  L.  346,  4  8.  Gt  200,  holding  sureties  on  a  dlstiUer's  bond  dis- 
charged by  selsnre  and  sale  of  spirlte  and  discharge  of  the  taxes 
out  of  proceeds;  United  States  v.  Linn,  2  McLean,  50B,  F.  O.  1S,606, 
holding  sureties  not  bound  to  answer  for  defnications  prior  to  date 
of  bond;  United  Stetes  v.  Oushman,  2  Sumn.  436,  F.  0. 14,9(^,  beading 
that  as  to  sureties*  contracts  nothing  will  be  presumed  beyond  what 
the  positive  facts  substantiate;  United  States  v.  Cheeseman,  3 
Sawy.  420.  F.  0. 14,700,  refusing  to  hold  assistant  treasurer's  bonds- 
men for  breaches  In  performing  duties  as  stamp  agent;  Davis  v. 
Kingsley,  13  Conn.  298,  holding  that  when  liability  of  a  surety 
was  brought  within  the  terms  of  his  contract  the  question  of  hard- 
ship should  not  be  considered;  Blssell  v.  Ames,  17  Conn.  128,  hold- 
ing that  a  surety  guaranteeing  a  partner's  obligations  not  liable 
for  any  sums  found  dne  to  other  partners;  Olmstead  v.  Olmstead,  88 
Conn.  337,  dissenting  opinion,  majority  holding  that  on  a  guardian's 
bwd  equity  would  construe  a  Joint  obllgati<ai  as  Joint  and  sevraal 
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aa  required  by  law  In  such  cases;  Trustees  v.  Otis,  86  HL  181.  bold- 
Ing  court  of  chancery  will  not  reform  an  official  bond  as  against 
sureties  for  a  mistake  as  to  name  of  payee;  Stillman  t.  Wiekham, 
108  Iowa.  S90»  76  M.  W.  1006,  holding  a  aUght  alteration,  even  for  th» 
benefit  of  the  principal  debtOT,  releases  the  sure^;  Bums  r.  Singer 
M^.  Go^  87  Ind.  548,  bidding  on  construction  of  a  bond  to  an  sgency 
contract  conditioned  for  payment  of  "  every  Indebtedness  now  «d8t- 
tng  or  which  may  hereafter  be  incurred  "  that  no  liability  attached 
after  agency  terminated;  Irwin  t.  Kllbum.  104  Ind.  116,  3  N.  B. 
661,  holding  where  a  bond  was  given  to  secure  performance  of  a 
contract  they  must  be  read  togeth^  and  If  the  contract  Is  -  valid 
sureties  are  .bound;  Weir  Plow  CIo.  v.  Walmsley.  110  Ind.  246,  11 
N.  S>.  283,  holding  surety  for  performance  of  contract  to  sell  goods 
on  commlsBlon  not  liable  for  goods  bought  by  prlndpal  prior  t& 
execution  of  contracts;  Graves  Herrin,  07  Minn.  474, 70  N.  W.  566. 
but  holding  sureties  on  contractor's  bond  could  not  plead  payments 
to  him  under  the  contract  In  excess  of  agreement;  Paullson  v. 
Halsey,  37  N.  J.  L.  210,  holding  that  sureties  to  bonds  of  deputy 
collector  of  Internal  revenue  could  not  be  held  liable  for  defalcations 
prior  to  date  of  bond;  Dunham  v.  Downer,  31  Vt  260,  reviewing 
antheiitlea  and  holding  that  extension  of  time  for  payment  of  a 
Judgment  was  ground  for  a  perpetual  Injunction  In  equity;  Walla 
Walla  Oo.  T.  Ping.  1  Wash.  Ter.  847,  holding  an  ofBdal  bond  execnteA 
and  d^vered  In  blank  with  no  penal  snm  stated  not  binding  on  the 
sureties  though  accepted  by  the  proper  officer;  Borden  v.  Houston. 
2  Tex.  607,  affirming  the  general  rule;  United  States  v.  Amer. 
Bonding,  etc.,  Co..  80  Fed.  020,  affirming  Instruction  at  trial  to  that 
effect 

Miscellaneous. —  Cited  In  Read  t.  Bowman.  2  Wall.  604,  17  L. 
817.  as  to  sureties*  liability;  Orews  ▼.  Boss,  44  tnd.  480,  arguendo, 
ss  to  right  of  clerk  of  court  to  receive  in  payment  of  costs  anything 
but  legal  tender  mon^.  as  affecting  right  to  new  trial  involving 
payment  of  costs;  Collins  v.  Golllns,  61  Miss.  310,  323,  24  Am.  Rep. 
637,  640,  in  general  discussion  of  rules  as  to  effect  of  alterations 
fn  deeds  and  other  documents,  collecting  authorities.  Cited  In 
error  on  points  not  touched  by  the  decision  In  Morgan  v.  Morgan, 

10  6a.  803,  and  State  t.  Crocker,  B  Wya  808,  40  Fac.  684. 

0  Wheat  720-738,  6  L.  100,  UNITED  STATES  v.  KIRKPATRICK. 

Appeal  and  error  —  Pleadli^. —  Errors  In,  arising  from  extreme 
Irregularity  and  laxl^  ivstitj  a  nr&nal  of  the  Judgment  and  re- 
pleader; near  wtU  an  agreement  of  parties  dlqiense  with  the  sab- 
stance  of  appropriate  pleas,  p.  720. 

Cited  and  rule  applied  In  Garland  v.  Davis.  4  How.  158,  154, 

11  L.  917,  018,  where  fbn  court  remanded  tbe  case  Uiat  plssdlnga 
might  be  ammded. 
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Bonds  —  FrinetpiLl  and  snrefy.— Liability  of  rarelles  on  rerenne 
cotlector*B  bond,  conditioned  for  tbe  discbaii^  of  hto  duties  accord- 
ing to  law,  does  not  cover  duties  created  1^  subsequent  statutes 
unless  so  clearly  stipulated,  p.  782. 

Tbls  holding  has  been  indorsed  and  relied  oa  by  citing  cases,  as 
CoUows:  Bethune  t.  Dozler,  10  Gft.  239,  holding  the  obligations  of 
sureties  were  always  stricti  Juris,  <»Uecting  authorities;  Gre^ 
Brandon,  Walk.  (Miss.)  872,  holding  tliat  an  act  granting  extension  of 
time  for  settlement  of  a  tax  collector's  accotint  passed  subsequent  to 
bla  bond  released  his  sureties  If  passed  wlthont  their  consent: 
Schuster  t.  Weiss,  114  Mo.  167,  21  S.  W.  441,  19  L.  R.  A.  185,  sureties 
to  an  appeal  bond,  given  when  tbe  Supreme  Court  bad  only  Jurisdic- 
tion of  appeabi  from  tbe  St  Louis  Court  of  Appeals,  were  released 
by  a  chai^  In  the  law  ^vlng  direct  appellate  Jurlsdictttm;  People  ▼. 
PenDock,  60  N.  Y.  427,  holding  sureties  only  bound  for  moneys  which 
their  principal  Is  authorized  by  law  to  receive,  not  t<a  that  he  volun- 
tarily receives  or  which  Is  ordered  without  legal  authority  to 
be  paid  him;  Roth  v.  Miller,  ID  Serg.  &  B.  107,  holding  in  a  suit  on 
a  bond  to  Indemnify  against  certain  described  bonds  the  sureties 
were  bound  according  to  the  true  Intent  and  meaning  of  the 
Instrument;  State  v.  Eeeley,  43  Tex.  669,  holding  sureties  of  a  sheriff 
as  collector  of  taxes  liable  for  his  collections  of  a  tax  levied  after 
date  ot  the  bond. 

Distinguished  In  TTnlted  States  v.  Powell,  14  WalL  602.  20  L. 
728,  as  applicable  only  to  cases  of  temporary  appointment  but  not 
to  a  distiller's  bond,  which  covered  all  the  provisions  of  law  relat- 
ing to  the  duties  and  business  of  distillers;  Postmaster-General 
V.  Munger,  2  Paine,  199,  F.  C.  11,809,  as  not  applicable  to  a  general 
undertaking  that  a  postmaster  should  pay  over  all  receipts  for 
postages  where  subsequent  acts  of  congress  increased  certain  rates 
of  postage;  United  States  v.  McCartney,  1  Fed.  108,  holding  ttiat 
sureties  w^  not  released  when  the  n«w  duties  Imposed  on  tiie 
officer  were  ejusdero  generis  with  thMe  which  they  knew  he  was 
to  perform;  Walker  v.  Chapman,  22  Ala.  180,  holding  that  a  tax 
collector's  bond  executed  before  the  act  Imposing  a  tax  on  steam- 
boats covers  taxes  collected  under  that  act;  Davis  v.  State,  44  Ind. 
€0,  holding  that  rule  did  not  apply  where  under  the  State  law 
official  bonds  were  ej^ressly  given  f<ur  performance  of  all  duties 
by  any  law  then  or  subsequently. in  force;  Uonls  Oanal  t.  Yan 
Vorst,  21  M.  J.  L.  128,  in  concurring  opinion,  holding  that  laws 
subsequoitly  passed  to  better  enable  a  bank  to  carry  on  and  extend 
Its  business  did  not  operate  to  release  sureties  of  a  clerk  in  the 
bank;  WyUe  v.  Gallagher,  46  Pa.  St  209,  holding  sureties  to  treas- 
urer's bond  liable  equally  with  their  principal  to  account  for  scrip 
Illegally  Issued  by  the  municipally  and  treated  by  him  as  money. 
See  note  to  93  Am.  Dec.  627.  on  effect  am  nrettsa  oC  legldaflTe 
alteration  ot  duties  of  prlndpaL 
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OrltldMa  and  e^lalned  In  concnrrlng  opinion;  People  t.  Vllaa, 
8S  N.  T.  470,  note  to  98  Am.  Dec  626;  Board  v.  Clark,  02  M.  T.  896, 
holding  Hie  obligation  of  snretles  was  tar  faithful  performance 

of  all  the  duties  of  the  office  during  the  term  of  the  office,  aa  they 
might  be  varied  by  statute,  provided  they  be  of  the  same 
general  nature;  Mel«an  v.  State,  8  Hetsk.  208,  215,  holding  soretles 
on  tax  collector's  bond  not  released  by  passage  of  acts  ailing  date 
for  delivery  of  the  tax  books  and  Imposing  nev  duties. 

Bonds  —  Principal  and  surety. —  Sureties'  liability  la  confined  to 
acts  done  while  the  appointment  and  commission  of  the  officer,  with 
reference  to  which  it  was  given,  have  a  legal  continuance;  a  new 
appolntm«it  and  commission  require  a  new  bond,  p.  784. 

The  foHowfng  dtlng  cases  affirm  and  apply  this  prlndple:  ITnited 
States  V.  ElliB,  4  Sawy.  493,  F.  0.  1S,047,  to  a  bond  of  a 
collector  of  customs  appointed  by  the  president  during  a  recess, 
followed  by  a  new  appointment  of  same  person  thereafter;  In  re 
United  States  District  Attorney,  7  Fed.  Gas.  740,  holding  ap[)olnt-. 
meat  bad  where  the  vacancy  had  not  occurred  during  a  recess; 
United  States  v.  Able,  24  Fed.  Gas.  746,  holding  that  an  officer  ap- 
pointed to  succeed  himself  by  president  with  consent  of  senate, 
was  a  new  appointment,  and  the  new  sureties  not  liable  for  debts 
or  defalcations  under  former  holding;  United  States  t.  IfcOartney. 
1  Fed.  109.  holding  liability  of  sureties  would  be  discharged  If 
office  wholly  changed  or  new  and  dlCTerent  duties  created;  United 
States  V.  De  Vlsser,  10  Fed.  G48,  holding  sureties  on  warehouse  bonds 
governed  by  the  statutes  and  regulations  in  force  belonging  to  the 
warehouse  system;  In  re  Marsh alshlp  for  S.  DIst  of  Alabama,  20 
Fed.  382,  holding  that  the  temporary  appointment  of  an  official  by 
the  president  Is  not  terminated  1^  the  refusal  of  the  senate  to  con- 
tan  him  for  fbe  pramanent  app(^tment;  Brewer  t.  King,  68  Ala. 
516,  holding  that  sureties  were  not  liable  on  bond  of  a  tax  collector 
whose  term  was  for  three  years  but  extended  by  subsequent  stat- 
Qte;  City  Council  v.  Hughes,  05  Ala.  208,  holding  that  sureties  on 
city  clerk's  bond  not  liable  after  the  expiration  of  the  official  term 
fixed  by  the  charter;  Lane  v.  Kolb,  92  Ala.  646,  9  So.  876.  In  con- 
struing eftect  of  statute  making  an  office,  of  which  there, was  an 
^ipolnted  incumbent,  elective,  holding  tbaX  it  did  not  create  an 
immediate  vacancy;  Peopia  r.  liUsiier,  7  Cal.  626,  dlscusBing  power 
of  the  governor  to  fill  a  vacancy  In  an  office,  holding  It  must  be 
shown  that  a  vacancy  existed,  and  that  no  other  mode  of  flUIng  it 
was  provided;  People  v.  Oazneau,  20  OaL  608,  holding  a  person  ap- 
pointed by  the  governor  to  fill  a  vacancy  in  an  office  is  entitled  to 
hold  until  a  new  appointment  is  duly  made;  Welch  v.  Seymour,  28 
Conn.  392,  holding  that  the  bond  of  a  treasurer  ot  a  euporatton 
appointed  to  continue  in  office  until  the  next  annual  meeting  and 
until  anoUier  should  tw  dected  In  his  stead,  lapsed  at  dose  of  his 
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first  Tear;  Mayor  of  WUmlngtoa  t.  Horn,  2  Hair.  IM,  boUlnc  bond 
<^  high  oouBtable  whose  appointment  was  annua]  did  not  last  be- 
yond the  year,  although  by  law  he  eontinaed  In  office  until  a  sue- 
cessor  was  appointed;  Rany  t.  Governor,  4  Blackf.  S,  boldli^  the 

liability  ot  sureties  of  sheriff  ceased  when  he  received  his  new 
commission,  collecting  and  discussing  authorities;  Mnlllkln  v.  State, 
7  Blactcf.  80,  holding  sureties  to  bond  of  an  agent  of  surplus  revenue 
not  liable  for  his  defalcations  subseqnent  to  coming  Into  force  of 
statute  wbleb  continued  him  In  office,  that  being  eqalvalent  to  a 
new  anK^ntment;  State  v.  Powell,  40  Ia.  Ann.  244,  4  So.  449,  hold- 
ing the  term  of  an  officer  appdnted  by  the  governor  during  recess 
of  senate  cannot  extend  beyond  end  of  next  ensulnj;  legislative  ses- 
sion—  if  subsequently  sent  to  and  confirmed  by  senate  It  is  a 
new  appointment  requiring  a  new  bond;  Plunkett  v.  Sewing  Kfachlne 
Co..  84  Md.  533,  36  AtL  116,  where  a  guarantee  of  an  agent's  con- 
tract was  held  avoided  by  a  material  change  In  the  agent* s  responsi- 
bility, not  made  In  writing  as  provided  by  the  contract;  Ulssoula 
Go.  V.  Edwards,  8  Blont  64*  holding  where  two  bonds  are  acc^ted 
from  a  person  holding  ol&co  during  two  successive  terms,  the  sure- 
ties on  one  are  not  liable  for  default  dnrli^  the  other;  Dover  v. 
Twombly,  42  N.  H.  68,  holding  a  surety  was  bound  for  the  conduct 
of  the  office  during  the  term  to  which  the  then  appointment  extended 
and  not  beyond;  State  v.  Crooks  and  Shaw,  7  Ohio  (pt  2),  228,  hold- 
ing that  sureties  of  a  sheriff  are  not  bound  t>eyond  the  term  for 
which  he  la  elected;  Bank  of  Washington  v.  Barrlngton,  2  Penr.  & 
W.  44,  limiting  the  obll^tions  of  bank  cashier's  bond  to  the  corpo- 
rate existence  of  the  bank  under  Its  then  existing  diarter;  Gannell 
V.  Crawford  Co.,  69  Pa.  8t  208,  where  a  tax  collector's  warrant  was 
Issued  to  one  appointed  but  who  failed  to  qualify,  the  sureties  on 
bond  of  the  acting  collector  held  not  to  apply  to  the  sums  wrong- 
fully collected  by  the  nnqualifled  collector;  King  Co.  v.  Ferry,  5 
Wash.  654,  84  Am.  8t  Bep.  895,  82  Pac.  S44, 19  L.  R.  A.  508,  sureties 
of  an  officer  ^pointed  for  a  limited  time  are  only  liable  for  his 
official  acts  during  that  term,  collecting  authwlties.  See  note  to 
10  Am.  St.  Bep.  8S7,  on  liability  of  sureties  on  succesalve  bonds; 
and  State  v.  Hill,  17  W.  Ya.  4(S,  dlscnulng  the  question  at  length. 

Distinguished  In  Westervelt  v.  Mohrenstecber,  76  Fed.  121. 40  U.  S. 
App.  Z6l,  34  L.  R.  A.  479,  office  of  cashier  of  a  national  bank  Is  not 
an  annual  office,  and  his  sureties'  liability  continues  until  he  resigns 
or  Is  removed,  or  a  successor  aivelnted;  Tuly  v.  State,  1  Ind.  503, 
in  examination  of  Bany  v.  Governor,  supra,  as  not  applicable  where 
under  statute  a  school  commissioner  could  have  held  over  Indefi- 
nitely until  the  election  ot  his  successor;  Louisiana  Stete  Bank  v. 
Tjodonx,  8  La.  Ann.  679,  holding  that  a  director's  resolution  confirm- 
ing the  various  corporate  officers  and  clerks  In  tbsltt  respective 
situations  Is  not  a  reappointment  so  as  to  discharge  their  sureties; 
llonteitb  V.  Commonwealth,  15  Gratt  186,  holding  tbat  sureties  to 
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a  sherlfTs  bond,  given  some  time  after  the  election,  but  reciting  tli* 
fact  ud  date  and  term  of  the  election,  were  Uabie  for  tbe  wlioto 
term. 

Laches  —  XTnited  States  —  Statntes  —  Snretiea.— Laches  Is  not 
Imputable  to  tbe  goTenunent;  accordingly  a  failure  tb  account 
periodically  by  a  goTemment  offlcor  does  not  operate  to  release  bte 
Borety:  and  the  statute  requiring  periodical  accounting  is  merely 
directory,  and  forms  no  part  of  tiie  contract  wltb  sureties,  pp. 
735.  m 

Tbe  following  citing  cases  Id  tbe  Supreme  Court  affirm  and  follow 
tills  principle:  United  States  t.  Van  Zandt  11  Wheat  187,  6  L.  460, 
(allure  to  recall  a  paymaster  for  not  renderii^  his  vouchrav  for 
more  than  six  months  as  required  law;  Bank  of  United  States  t. 
Dandridge,  12  Wheat  81,  6  L.  SOS,  If  a  regulation  be  merely  direc- 
tory, deviation  from  It  cannot  be  taken  advantage  of  by  third 
persons;  United  States  v.  NichoU,  12  Wheat  509,  6  L.  710,  statute 
requiring  treasury  officers  to  give  new  sureties  while  allowed  to 
remain  In  office;  Dox  v.  Postmaster-Oeneral,  1  Pet  826,  326.  7  U 
163,  failure  of  postmaster-general  to  prosecute  a  d^aulting  post- 
master wttbln  time  prescribed;  Sprlgg  t.  Bank  of  Mount  Pleasant, 
14  Pet  a07, 10  L.  4SSt,  mere  dday  1b  enforcing  tiie  bond,  unless  some 
agreement  has  been  made,  Injurious  to  tbe  Intereste  of  the  surety; 
Dnited  States  v.  Boyd.  15  Pet  208,  10  L.  713,  failure  of  a  receiver 
of  public  moneys  to  make  the  quarterly  payments  required  by  the 
rules;  United  States  v.  Buchanan,  8  How.  106,  12  L.  1006,  holding 
that  the  government  Is  not  responsible  for  a  wrong  committed  by 
one  officer  on  another;  Gibbons  v.  United  States,  8  Wall.  274,  10  L. 
454.  holding  tbe  government  not  ll&ble  on  an  Implied  assumpsit  for 
the  torts  of  its  ofUcae  while  In  its  service,  and  apparentiy  tor  Ita 
benefit;  Cooke  United  States,  91  U.  S-  398;  28  L.  243,  holding 
that  where  treasury  notes  were  purchased  for  retirement  bef<we 
maturity,  under  the  act  of  1866,  they  were  not  deemed  retired  until 
an  order  of  the  secretary  of  the  treasury  was,  or  ought  to  have 
been  given;  Hart  v.  United  States,  96  U.  S.  818.  24  L.  480,  permit- 
ting a  distiller  to  remove  spirits  vrlthout  prepayment  of  tax;  United 
States  V.  Thompson,  98  U.  S.  489,  25  L.  195.  holding  the  United 
States  is  not  bound  by  the  statute  of  Umltetlons  of  any  State;  Mln- 
tom  T.  United  States,  106  U.  8.  444,  44S,  27  L.  210,  211,  1  S.  Ot 
408,  409,  permitting  purchaser  to  vritbdraw  goods  sold  In  bond  with- 
out paying  the  duties;  Robertson  v.  SIcbel,  127  U.  S.  510,  82  L.  206, 
8  S.  Ct  1200,  holding  that  a  collector  of  customs  is  not  personally 
liable  for  a  tort  committed  by  his  subordinates  when  not  personally 
connected  with  It;  United  States  v.  Dalles,  eto.,  Boad  Co.,  140  U.  8. 
632,  35  671.  11  S.  Ot  998,  holding  that  defense  of  laches  cannot 
be  set  up  against  tiie  government  in  suits  brought  to  declare  i'i»4f 
forfeited;  German  Bank  t.  United  States,  148  U.  &  679,  87  L.  669^ 
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U  S.  Ot  TD5.  coUectliiff  avtborttles.  holOlnff  the  soTernment  cannot 
be  held  liable  for  amount  of  bonds  cancelled  vlthont  anthoril7  of 
law  by  the  register  of  fhe  treasurer;  United  States  t.  Verdier,  164 
V.  8.  216,  219,  41  L.  408,  409.  17  S.  Ot  43,  44,  holding  that  ne^t 
Of  poatmaster-general  to  adjust  a  postmaster's  acconnt  was  no  bar 
to  the  right  of  the  government  to  Interest  on  balance  found  dne. 

In  the  inferior  Federal  courts  are  the  following  upon  tiie  syllabus 
principle:  United  States  t.  Gutter.  2  Ourt  625,  F.  0.  14,911.  misap- 
propriation by  navy  agent  of  public  moneys  paid  to  him  contrary 
to  law;  PoBtmaater-Oeneral  v.  Munger,  2  Paine,  197,  V.  O.  11,809, 
omission  of  the  postmaster-general  to  discharge  a  postmaster  In 
arrears;  Locke  t.  Poatmaster-Qeneral.  8  Bfason,  46S,  F.  0. 8,441,  neg- 
lect of  postmaster-general  to  sue  for  balances  due  by  postmasters; 
Postmaster-General  v.  Reeder,  4  Wash.  0.  680,  F.  O.  11,811,  to  same 
effect;  Raymond  v.  United  States,  14  Blatchf.  62,  F.  0.  11,096,  neg- 
lect of  secretary  of  navy  to  arrest  and  prosecute  a  paymaster  who 
was  squandering  the  money  in  his  hands;  United  States  t.  Barnes, 
24  Blatchf.  472,  81  Fed.  709,  failure  of  govranment  to  prove  datm 
against  a  banlanvf s  estate,  held  not  to  discharge  assignee  from 
personal  llablU^  when  be  dlstrlbnted  the  assets  having  knowledge 
«f  the  dalm;  United  States  v.  City  of  Alexandria.  4  Hughes,  549, 
19  Fed.  611,  holding  that  time  was  no  bar  to  an  action  to  compel 
city  of  Alexandria  to  specific  performance  of  contract  made  forty- 
five  years  before  suit  brought;  United  States  v.  Soathem,  etc..  Goal, 
«tc..  Go.,  5  McOrary,  578,  18  Fed.  279,  applied  in  suits  to  set  aside 
land  patents  on  ground  of  fraud;  United  States  v.  Hosmer.  26  Fed. 
Oas.  877,  fallnre  of  assessor  to  obtain  mortgagee's  consent  prior  to 
use  of  premises  as  distillery;  United  States  v.  Mintnm,  26  Fed.  Oas. 
1278,  arguendo,  that  surety  on  Importer's  bond  not  discharged  be- 
cause goods  are  allowed  to  be  withdrawn  from  warehouse  before 
duties  are  p(Ud;  United  States  v.  Potter.  27  Fed.  Oas.  604.  holding 
statute  authorizing  salary  of  an  ofBcer  in  arrears  to  be  withheld 
forms  no  part  of  contract  with  sureties;  United  States  v.  Wright, 
28  Fed.  Oas.  794,  extending  time  of  a  postmaster  to  settle  his  ac- 
counts; WlUtams  V.  Lyman,  88  Fed.  241,  holding  intwnal  revenue 
collector's  negligence  In  not  ocamlnlng  his  deputy's  accounts,  would 
not  release  the  deputy's  soretleB;  United  States  v.  Pine,  ete..  Logging 
Co.,  80  Fed.  917,  holding  government  not  bound  by  its  timber  agent's 
derelictions;  United  States  v.  Little  Miami,  etc.  B.  B.  Co.,  1  BM. 
701,  holding  In  action  against  a  corporation  for  taxes,  statute  of 
limitations  has  no  application;  United  States  v.  De  Tlsser,  10  Fed. 
€BZ,  arguendo,  with  reference  to  operation  of  the  warehouse  act 
ftf  1861,  as  afflecling  sureties  to  ttae  bond;  United  States  v.  Baylor, 
81  Fed.  649,  holding  that  snretleB  on  a  postmaster's  bond  were  liable 
for  a  rebate  received  by  him  secretly  from  the  landlord  of  the  ofDce. 
and  for  tiie  rvat  of  a  newqtaper  stand  snUet,  although  no  claim 
bad  beoi  made  by  the  inspectors;  United  States  t.  Adams,  64  Fed. 
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110k  tallim  of  goTemme&t  to  present  dalm  i^ainst  Mtato  of  a 
deceased  marshal;  Meads  r.  United  States,  81  Fed.  688.  54  U.  8.  App. 
ISO,  holding  that  department  regulations  of  the  land  office  cannot 
enlarge  or  restrict  the  liability  of  an  officer  on  his  bond. 

The  principal  case  has  had  a  numerous  following  In  the  State 
courts  upon  this  proposition.  Thus  in  State  t.  Brewer.  64  Ala.  298, 
holding  estopiKls  against  a  State  cannot  arise  from  laches  of  its 
officers;  Hill  t.  State,  23  Ark.  610,  coUectlng  authorities,  and  hold* 
Ing  ttiat  ihe  statute  of  nonclalm  barred  the  State  as  to  dalm  against 
estate  of  decedent;  Ex  parte  Ohristian,  28  Ark.  642.  848,  failure  to> 
require  settlement  from  a  collector  prior  to  his  becoming  InsoWent; 
WoodmfC  y.  Berry,  40  Ark.  260,  holding  the  State  Is  not  responsible 
for  acts  of  board  of  commissioners  in  letting  contract  for  public 
printing  without  proper  advertisement;  Pickering  t.  Day,  3  Honst 
536.  95  AuL  Dec.  808;  S.  a,  2  DeL  Ch.  877.  holding  that  a  coUector 
of  internal  revenue  was  not  bound  to  dlschai^  a  deputy  collector 
on  dlsoorery  of  his  defalcation,  and  that  his  failure  to  do  so  ffld 
not  reUere  flie  mtreties  on  the  deputy's  bond;  8.  O.,  2  DeL  Gh.  383, 
holding  that  provisions  In  statutes  for  taking  official  bonds  are  not 
conditions  precedent  to  the  exercise  of  the  office  unless  expressed 
to  be  such;  Sparks  t.  Farmers'  Bank,  3  DeL  Oh.  303,  holding  surety 
un  bank  cashier's  bond  continues  as  long  as  he  holds  office  by  virtue 
of  his  appointment  notwithstanding  his  annual  election;  State  v. 
Smith,  16  Fla.  188,  neglect  of  the  governor  to  remove  a  collector; 
Mutnal  L.'*  B.  Assn.  t.  Price,  16  Fla.  212,  26  Am.  Rep.  705,  fall- 
ore  of  offlcen  of  a  corporation  to  have  periodical  examinations  of 
the  treasurer's  accounts;  Bond  v.  Oentral  Bank,  2  Ga.  108,  holding 
certain  provlalona  In  the  bank  charter  fixing  a  limit  to  the  loans 
to  any  one  person  only  directory;  Stem  v.  People,  102  111.  550,  hold- 
iog  failure  of  a  comity  board  to  remove  the  county  treasurer  for 
refusing  to  make  a  report  of  his  receipts  did  not  release  his  snretlei^ 
Kindle  V.  State,  7  Blackf.  580,  holding  county  treasurer's  sureties 
not  discharged  by  a  diange  of  law  extending  time  of  county  treasurer 
ttjr  making  settlements  and  payments;  Boone  Co.  t.  Jones,  64  Iowa, 
703,  2  N.  W.  990,  holding  that  the  lack  of  a  vec<n^  of  the  approval 
of  a  bond,  as  required  by  statute,  did  not  affect  ito  validly;  Common- 
wealth V.  Preston,  6  T.  B.  Mon.  589,  neglect  of  County  Court  to  com- 
pel guardian  to  render  Inventory  and  make  settlement;  Bonta  v. 
SCercer  County  Court,  7  Bush  (Ey.),  579,  failure  of  the  County  Court 
to  appoint  a  commissioner  to  settle  sheriff's  accounts;  Louisiana 
State  Bank  v.  Ledonx,  8  La.  Ann.  6^  refusal  of  bank  to  prosecute 
an  official,  and  defining  the  sureties'  duty  In  such  cases;  State  v. 
Dunn,  11  La.  Ann.  551,  delay  in  giving  a  sheriff's  bond  until  after 
the  time  required  by  law  and  failure  of  the  auditor  to  require  pro- 
ceedlngs  to  be  instituted  for  a  former  default;  Bass  v.  State,  34  La. 
Ann.  602,  holding  a  riparian  owner  cannot  make  State  liable  for 
damaces  en  account  of  a  levee  over  which  State  has  exclusive  powor 
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by  reason  of  neglect  of  its  board  of  encineers;  Bead  t.  Ootta,  7  Me. 
19%  22  Am.  Dec.  190,  holding  ttiat  a  grantee  of  pajmoit  by  a  time 
fixed  of  a  pre-existing  debt  was  not  discharged  by  forbeannce  In 
suing;  Inhabitants  of  Farmington      Stanley,  60  Me.  476.  fafl- 

nre  of  selectmen  to  examine  accounts  of  town  treasurer;  Tonng 
V.  State,  7  QUI  &  J.  263,  In  general  discussion  of  variations  In  bond 
and  its  attestations  from  prescribed  forms  as  immaterial  in  affecting 
its  validity;  MUburn  v.  State,  1  Md.  19,  In  dissenting  o^nlon.  ma- 
jority holding  that  If  sureties  to  bond  of  a  collector  of  taxes  which 
required  approval  eonld  show  It  had  not  been  approved  they  are  nol 
bound;  McSbane  v.  Howard  Bank.  78  Md.  1A6,  20  AtL  780,  10  L.  B. 
A.  S57,  bulk  failed  to  notify  sureties  of  cashler'B  Indebtedneaa. 

Other  State  courts  cltii^  and  applying  cases  are:  Amherst  Bank 
V.  Root,  2  Met  541,  and  Lleberman  v.  First  Nat  Bank,  40  Atl.  384, 
laches  of  directors  In  examining  Into  the  affairs  of  the  bank  as 
lequired  by  the  by-laws  does  not  release  the  sureties  of  a  bank 
officer;  Tapley  t.  Martin,  116  Mass.  278,  commission  of  previous 
frauds  by  cashier  on  the  bank.  If  unknown  to  the  MDcera  of  the 
bank;  Murdoch  Grate  Go.  t.  Goranumwealtb,  UB&  Mans.  32,  24  N.  E. 
856.  8  L.  B.  A.  402,  State  cannot  be  held  Uable  for  a  tort  committed 
by  Its  servants;  Detroit  v.  Weber.  26  Mich.  290,  failure  to  observe  the 
provtoions  of  an  ordinance  requiring  a  monthly  examination  of  ao- 
counts  of  city  treasurer;  Bills  v.  Board.  107  Mich.  637,  65  N.  W.  579. 
holding  that  the  rule  of  nonrecovery  of  money  paid  nnder  mistake  of 
.aw  did  not  apply  to  illegal  payments  by  ministerial  officer^  of  public 
money  to  public  officers:  Clements  v.  Anderson.  46  Miss.  686,  holding 
that  rule  as  to  laches  was  confined  to  the  government  and  State,  and 
that  statute  of  limitations  ran  against  a  county;  Beard  of  Gonunla> 
sloners  v.  Securl^  Bank,  77  N.  W.  817,  holding  snretlea  on  bank's 
bond  to  county  not  released  by  failure  of  county  to  file  Ite  claim 
against  the  bank  after  It  became  Insolvent;  Parks  v.  State,  7  Mo.  196, 
delay  in  bringing  suit  on  collector's  bond  for  several  years  after 
default;  State  v.  Atherton,  40  Mo.  217,  negligence  of  directors  and 
cashier  in  counting  the  cash;  State  v.  Roberts,  68  Mo.  237,  80  Am. 
Rep.  791.  holdli^  that  sureties  to  county  collector's  bond  were  re- 
leased by  a  statute  extending  the  time  for  hla  annual  settlemei^ 
and  that  doctrine  ot  laches  did  not  apjdy;  Ohew  v.  BUlngwood,  88 
Mo.  273,  56  Am.  Bep.  436.  holding  sureties  of  bank  bookkeeper  re- 
sponsible for  his  defalcations  though  made  with  consent  of  the  cash- 
ier  and  negligence  of  directors;  Morris  Canal  v.  Tan  Yorst,  21  N. 
J.  L.  117,  holding  that  stetutory  directions  that  agents  shall  account 
are  for  the  security  of  the  government,  but  constitute  no  part  of  the 
contract  with  the  surety;  Newark  v.  Stout  62  N.  J.  L.  ^,  18  AtL  948, 
holding  that  stetntes,  by-laws  and  ordinances  making  It  the  duty 
of  certain  ofllcera  to  supervise  acconnto  were  not  for  the  benefit 
of  sureties  to  an  official's  bond,  collecting  authorltlea;  People  v. 
Bnssell,  4  Wend.  S'nt,  ht^lng  omisslim  of  comptroller  fbr  eight  years 
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to  prosecute  tiie  bond  of  a  commisdoner  of  loans,  no  defense  to 
surety;  Seymour  t.  Van  Slyck,  8  Wend.  422,  holding  that  omission  to 
notify  Indorsers  of  nonpayment  of  a  note  did  not  discharge  their 
UablUty;  Albany  I>nteh  Ohnrch  t.  Tedder,  14  Wend.  171.  failure  to 
observe  a  by-lav  requiring  treasurer  of  a  corporation  to  account 
e-rery  six  months;  In  re  Election  of  Directors.  19  Wend.  148.  holding 
that  an  election  of  directors  will  not  be  set  aside  because  the  In* 
spectors  were  not  sworn  in  the  form  prescribed  by  statute;  Neimce- 
wicz  T.  Gahn,  3  Paige,  619,  holding  where  a  wife  mortgages  her 
estate  for  benefit  of  her  husband  she  Is  entitled  to  privilege  of  a 
surety,  and  if  mortgagee  takes  the  husband's  note  for  interest  in 
arrears  the  mortgaged  property  is  pro  tanto  released;  Looney  t. 
Hi^bes,  26  N.  Y.  619,  622.  holing  a  statute  requiring  a  county 
treasurer  to  issue  a  warrant  against  a  delinquent  town  collector 
merely  directory,  and  delay  did  not  release  the  suretieB;  People  t. 
Stephens.  71  N.  Y.  660,  construing  certain  State  contracts;  State 
Bank  T.  Locke  and  Trotter,  4  Dev.  548,  holding  that  one  who  is  a 
surety  by  obligation  cannot  avail  himself  of  laches  by  the  creditor, 
certainly  at  law  and  probably  also  In  equity;  Lee  t.  Stnrges,  46  Ohio 
St  176, 19  N.  B.  671.  2  L.  R.  A.  564,  one  construction  by  tax  officers 
of  tax  law  does  not  estop  succeeding  officers  from  claiming  a  dlf- 
tenat  construction. 

Elsewhere  in  the  State  courts  are  the  following,  affirming  and 
relying  upon  the  syllabus  proposition  here  under  consideration: 
Commonwealth  t.  Baldwin,  1  Watts,  65,  26  Am.  Dec.  84,  holding 
that  the  lien  of  a  Judgment  In  favor  of  the  State  Is  not  lost  by  lapse 
of  time;  Haehnlen  v.  Commonwealth,  13  Pa.  St  618,  63  Am.  Dec. 
503,  holding  that  rights  of  the  State  cannot  be  lost  failure  of 
State  treasurer  to  deduct  certain  dlsaUowed  contingent  mpenses 
from  salary  of  surveyor^general;  Oommonwealth  t.  Brlce,  22  Pa.  St. 
214,  60  Am.  Dec.  80,  holding  that  the  rule  of  laches  applies  to  county 
as  well  as  State  officers;  County  v.  Oommonwealth,  86  Pa.  St  536. 
holding  that  a  county  is  not  relieved  of  its  liability  for  State  taxes 
because  of  neglect  of  the  State  treasurer  In  charing  the  county 
at  the  proper  time;  Pittsburg,  ete..  B.  B.  Co.  v.  Shaefter,  59  Pa.  St 
356.  holding  sureties  of  railway  cashier's  bond  not  dlschanced  for 
telluxe  to  notlty  default  In  observing  rules  for  three  months; 
Gommisslonras  JPhlladeli^  Oounty,  157  Fa.  St  547,  27 
AtL  550.  affirming  rule,  but  holding  commonwealth  not  en- 
titled to  gain  and  charge  interest  for  the  delay  of  Ite  offi- 
cers; Commissioners  v.  Philadelphia,  167  Pa.  St  669,  670,  671, 
573,  as  Bustelnlng  the  ruling  that  if  ■failure  of  the  city  treasurer 
to  assess  and  pay  over  a  tax  was  not  the  same  as  failure  of  the 
dty  it  cannot  be  held  liable;  Ervrin  v.  Davrapor^  9  HdA.  47, 
tioldlng  tba^  In  general,  r^lroad  receivers  are  not  responsible  for 
the  misfeasance  or  nonfeasance  of  sub-agents  properly  employed 
^  them;  State  t.  Ward*  9  Helsk.  121.  holding  ttat  lessees  of  emh 
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ykt  labor  had  no  claim  against  State  for  loss  hj  reason  «f  Uie 
pardon  of  conTlcts  by  tbe  goTemor;  Strong  t.  Stewart,  9  HeUk.  148, 
holding  that  where  by  custom  of  the  trade  an  agent  is  allowed  to 
appoint  a  sub-agent  he  Is  not  responsible  for  acts  or  omlssloils  of 

sub-agent,  who  Is  directly  responsible  to  the  principal  for  his  neg- 
lect; Levasser  v.  Washburn,  11  Gratt  677,  holding  that  title  by  ad- 
verse possession,  though  commenced  against  the  tme  owner,  did 
not  run  against  the  State,  to  whom  the  land  became  forfeited;  Oom- 
monwealth  t.  Holmes,  25  Gratt  776,  776,  778,  holding  that  legisla- 
tion subsequent  to  a  tax  collector's  bond  did  not  release  the  sure- 
ties, being  merely  directory,  and  that  as  to  laws  attempting  to  Im- 
pose new  duties  on  the  principal,  the  bond  should  be  held  good  to  the 
extent  of  the  duties  lawfully  covered  by  It;  Richmond,  ete^  B.  R. 
Co.  V.  Kasey,  30  Gratt  229,  230,  holding  sureties  to  bond  of  a 
general  freight  and  ticket  agent  bound,  notwithstanding  he  failed 
to  settle  his  accounts  promptly,  and  gave  credit  contrary  to  orders; 
Loving  T.  Auditor.  76  Va.  9S0,  faoldli^  that  a  falluie  to  certl^  and 
conntorsign  drafbi  drawn  by  ttw  general  agmt  ot  tbB  penitentiary 
did  not  affect  the  liability  of  sureties  of  the  agents  bond;  Orawn 
T.  Gomroonweallh,  84  Va.  286.  287,  10  Am.  St  Bep.  8^  848,  4  S.  E. 
724,  holding  failure  to  require  prompt  settlement  of  county  treas- 
urer's balances  did  not  affect  his  sureties;  Hoge  v.  Brookover,  28 
W.  Ya.  SIO,  in  discussion  of  question  whether  a  Judgment  In  favor 
of  the  State  was  affected  by  a  law  requiring  Judgment  to  be  docketed 
in  order  to  preserve  them  as  against  purchasers  of  the  proper^,  no 
decision. 

See  notes  to  S  Am.  Dec.  281,  discussing  ^ect  of  delay  in  prosecut- 
ing an  official;  46  Am.  Bep.  408,  as  to  release  of  sureties  by  legisla- 
tive action;  2  Am.  St  Bep.  798,  on  stale  demand  no  d^ense  against 
government  Cited,  arguendo.  In  Myers  v.  Miller,  31  S.  B.  983,  hold- 
ing sureties  ou  official  bond  entitled  to  be  subrogated  to  the  position 
of  the  State;  Cecil  v.  Clark.  44  W.  Ya.  «76,  80  S.  B.  222,  arguendo, 
whether  State  is  bound  by  estoppeL 

Distinguished  In  Badeau  v.  United  States,  130  U.  S.  462,  82  L. 
1001,  9  a  Ot  583.  holding  that  money  paid  as  salary  to  an  officer 
whose  name  has  been  placed  on  the  retired  Uat  In  apparmt  com- 
pliance with  provisions  law  cannot  be  recovered  back  by  the 
United  States;  Boone  Co.  v.  Burlington,  ete.,  R.  B.  Co.,  130  U.  S. 
693,  35  L.  323,  11  S.  Ct  600,  holding  rule  did  not  apply  to  a  county, 
collecting  authorities;  United  States  v.  Beebe.  4  McOrary,  IS,  17 
Fed.  88,  boldlng  that  In  equity  lapse  of  time  may  bar  a  suit  by  the 
government  under  certain  circumstances;  United  States  t.  De  Yisser, 
10  F6d.  652,  hc^ng  tiiat  the  effect  of  the  warehouse  act  of  1861 
was  not  directory  merely,  but  cut  off  the  right  of  the  sureties  to  pay 
the  debt  and  take  possession  of  the  goods  at  the  end  of  three  years; 
S.  0.,  p.  659,  holding  that  a  postponement  of  a  sale  of  goods  under 
the  warehouse  act  at  the  request  of  a  purchaser  by  order  of  thft 
aecretary  ot  tbe  treasury,  waa  net  mer^  laches,  bat  discharged 
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the  sureties;  Church  of  Ohrlst  t.  Latter  Day  Saints,  71  Fed.  261, 
36  U.  S.  App.  379,  holding  that  laches  was  a  bar  to  the  bringing 
of  a  solt  to  obtain  possession  of  real  estate  by  rival  church  sects; 
McHaney  t.  Grabtree,  6  T.  B.  Mon.  107,  lOS,  holding  question  of 
laches  not  really  considered  In  principal  case;  Mayor  v.  Blache,  6 
La.  617,  heading  that  sureties  of  a  new  bond  could  not  i^ead  laches 
tai  not  calling  treasnrer  to  account  for  defalcations  of  past  year; 
Hayden  t.  Agent,  1  Sandf.  Oh.  197,  holding  that  laches  of  a  State 
officer  whl<A  occasion  loss  to  an  Individual,  are  to  be  borne  by  the 
State;  Porter  v.  Commonwealth,  17  Pa.  St  18,  holding  doctrine  of 
laches  cannot  be  extended  so  as  to  charge  a  county  treasurer  who 
has  furnished  his  account  In  due  time  with  Interest;  Commonwealth 
V.  Philadelphia,  lfi7  Pa.  St.  677,  678,  27  Aa  668,  659,  holding  that 
though  the  rights  of  the  commonwealth  eannot  be  tost  neglect 
of  its  agent,  this  does  not  extend  to  penalties  which  caniot  in  sncb 
case  be  recovored. 

Debtor  and  creditor— Payment.— If  the  debtor  omits  to  make 
appropriation  of  his  payments,  the  creditor  may  make  tt;  If  both 
omit  it,  the  law  win  apply  the  paymmts  as  seems  Just  In  cases 
of  long  and  running  accounts  with  only  occasional  balances  for 
making  rests,  payments  ought  to  be  applied  to  extinguish  debts 
according  to  priority  of  time;  credits  are  to  be  deemed  payments 
pro  tanto  of  debts  antecedently  due,  pp.  7S7,  788. 

Tba  following  are  the  dtlng  cases  upon  this  point  in  Uie  Federal 
oonrts.  and  their  applications  of  the  foregoing  rule:  Page  v.  Fat- 
tout  6  Pet  SIO,  8  L.  137,  holding  an  administrator  having  a  secured 
claim  against  the  estate,  not  deprived  of  the  right  to  resort  to  the 
security,  by  receipt  of  general  assets  as  administrator;  Jones  v. 
United  States.  7  How.  691,  692,  12  L.  874,  holding  that  a  running 
account  k^t  by  the  government  with  a  postmaster  amounts  to 
an  election  by  the  creditor  to  apply  the  payments  as  made  to  the 
extinguishment  of  preceding  lulances;  National  Bank  v.  Mechanics' 
National  Bank,  94  U.  8.  439,  24  L.  178,  holding  no  appropriation  by 
debtor  or  creditor  could  be  made  after  a  controversy  had  arisen; 
Boody  V.  United  States,  1  Wood.  &  M.  168,  169,  F.  C.  1,636,  holding 
that  the  principle  applied  to  payments  on  an  open  and  running 
account  of  a  postmaster;  The  Pioneer,  Deady,  81,  F.  <X  11,177. 
applying  rule  In  an  action  for  wages  where  there  was  a  running 
account;  Gass  v.  Stinson,  8  Sumn.  112,  F.  a  6,262,  applying  nde 
to  settlement  of  a  running  account  between  principal  and  agent; 
United  States  t.  Kershner^  1  Bond,  488,  F.  C.  15,627,  applied  in 
•etUement  of  a  postmaster's  account;  Leef  v.  Goodwin,  Taney.  462. 
P.  C.  8,207,  as  the  rule  to  be  followed  In  settlement  of  running 
account  of  ships'  carpenters  for  repairs  to  several  vessels;  Post- 
master-General V.  Norvell,  GUp.  133,  P.  O.  11,310,  holding  that  the 
law  whi^  limits  suits  against  sureties,  of  a  postmaster  to  two 
years  after  default  of  principal,  does  not  operate  hn  eases  of 
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balances  unpaid  at  the  end  of  a  quarter  subsequently  liquidated 
by  receipts  of  a  succeeding  one;  United  States  r.  Bradbury,  2  Ware, 
148,  F.  a  14,085,  applied  In  settlement  of  a  postmaster's  account; 
Mabye  t.  Strouse,  6  Savy.  216,  6  Fed.  494,  holding  fhat  money 
paid  on  account  may  be  allied  In  paymrat  of  excess  Interest 
over  the  rate  allowed  to  be  recovered  by  law  when  not  actually 
prohibited  liy  law;  RJckerson  E,  M.  Cb,  v.  Parrell  F.  &  M.  Co.,  75 
Fed.  562,  43  U.  S.  App.  452.  holding  that  burd^  of  proving 
that  payments  on  an  open,  running  account  had  not  been  applied 
to  the  oldest  items,  lay  strongly  on  the  creditor. 

The  State  court  citing  cases  are  more  numerous.  Some  of  them 
show  the  following  applications  of  the  rule:  Callahan  t.  Boas- 
man,  21  Ala.  249,  251.  afflrmlng  creditor's  right  to  apply  a  credit 
of  cotton  first  to  the  unsecured  account  when  the  cotton  was 
delivered  and  price  ascertained;  Lazarus  v.  Freldhelm,  61  Ark.  378, 
11  S.  W.  521,  where  the  creditor  appropriates  payments  to  a 
running  account  the  law  will  apply  them  to  the  items  In  order  of 
date;  Dunnlngton  t.  Kirk.  57  Ark.  598,  22  S.  W.  431,  holding  that  a 
running  account,  composed  of  Items  some  secured,  some  not  Is 
80  far  one  that  a  creditor  cannot  appropriate  payments  on  general 
account,  they  will  be  applied  by  law  in  order  of  priority;  Fair- 
child  T.  Holly,  10  Conn.  179,  holding  application  of  payments  on 
a  running  account  of  a  copartnership  not  affected  by  vrithdrawal 
of  a  partner;  S.  C,  p.  184,  In  dissenting  opinion,  ai^endo,  that  the 
court  would  make  the  application  according  to  its  own  notions 
of  Justice;  Norton  v.  Plumb,  14  Conn.  517,  In  adjudicating  rights 
of  an  Indorser  of  three  promissory  notes  to  appropriate  a  note 
given  as  collateral  security;  Stamford  Bank  t.  Benedict,  16  Oonn. 
448,  holding  that  where  both  parties  had  failed  to  appropriate^  the 
court  should  direct  the  application  so  as  to  do  equity;  Chester  v. 
Wheelwright  15  Conn.  567.  holding  that  where  paymente  were 
made  on  account  of  a  debt  partly  secured  by  mortgage,  they  should 
be  appropriated  to  the  unsecured  portion;  Bandall  v.  Parramore, 

1  Fla.  428,  addli^  to  the  ruling  that  the  law  will  distribute  the 
payments,  provided  ttiere  are  no  other  parties  Interested;  Home 
v.  Planters*  Bank,  82  Oa.  iZ,  In  dlscnssliig  equitable  rule  of  apino- 
priatlen  as  contrasted  with  the  dvll  law  and  collecting  authori- 
ties; Ruraell  V.  Metzgar,  2  Ind.  352,  holding  In  the  caae'of  Judicial 
sales  the  proceeds  will  be  applied  by  the  court  pro  rata  to  the 
debts  for  which  the  sales  are  made;  Miller  v.  County  of  Macoupin, 

2  Glim.  52,  holding  that  the  stating  of  annual  balances  did  not 
apportion  an  officer's  liabilities  among  the  sureties  for  the  respec- 
tive years  of  his  term  of  office;  Koch  v.  Botti,  160  m.  226,  37  N. 
B.  321,  sustaining  a  vendor's  application  of  a  payment  of  purchase 
money  for  poraonal  and  real  property  In  absence  of  any  direction 
by  the  purchaser;  Allen  t.  Brown,  89  Iowa.  8^  holding  that  a 
credit  at  a  bank  at  any  one  time  wiped  out  all  the  debits,  accord- 
(uf  to  priority  of  time;  Illsly  t.  Orayson,  106  Iowa,  887,  76  HL 
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W.  6U,  arolyliV  payments  to  muecnred  Inddbtedness;  King  t. 
Sntton,  42  Kan.  e08,  22  Fac  686,  sostalnlns  u  appropriation  of 
proceeds  of  realization  of  secnrity  by  a  creditDr;  HcAm  t.  Gom- 
monwealth,  79  Ky.  68.  holding  in  settlemeoit  of  a  sberlfni  aceomits 
If  no  presnmptlon  arises,  the  law  mnst  make  fbB  application  and 
It  win  be  presumed  that  the  sheriff  did  bis  duty. 

Other  State  court  citing  and  applying  cases  are  as  follows: 
McKenzle  v.  Nevlus,  22  Me.  148,  38  Am.  Dec.  297,  holding  that 
when  there  are  frequent  settlements  of  accomit  and  balances 
carried  forward,  credits  will,  In  the  absence  of  special  appropri- 
ation, go  to  extli^uish  the  oldest  charges;  Mlliken  t.  Tufts,  31 
Me.  500,  applying  the  rule  of  appropriation  to  the  oldest  debt; 
McTaviBh  T.  Carroll,  1  Md.  OIL  164,  where.  In  a  distribution  made 
by  the  court,  payments  were  applied  first  to  satlsfacUon  of  a 
mortgage  debt  as  being  most  equitable;  Neldlg  v.  Whlteford,  29 
Md.  187,  holding  that  appropriation  of  payments,  when  made  by 
law,  were  to  the  earliest  and  usually  the  most  onerous  debt; 
Hersey  t.  Bennett,  28  Minn.  91,  41  Am.  Bep.  275,  9  N.  W.  508. 
In  holding  -where  aggregate  of  p^ments  on  a  running  account  ex- 
ceeded amount  due  at  date  of  purdiase  of  real  estete  by  debtor  In 
his  wife's  name,  the  creditor  could  not  complain;  Wooten  t.  Bu- 
chanan, Hiss.  388,  holding  that  where  several  mortgage  notes 
were  all  due.  proceeds  of  sale  should  be  applied  ratably  to  all; 
Draffen  v.  Olty  of  Boonville,  8  Mo.  308,  holding  that  payments 
made  by  a  tax  collector  on  general  account  In  his  second  year, 
before  being  charged  with  the  taxes  for  second  year,  should  be 
applied  to  extinguish  Indebtedness  on  first  year's  collection;  Benny 
T.  Rhodes,  18  Mo.  158,  69  Am.  Dec  287,  holding  a  payment  on 
general  account  by  a  factor  for  sale  on  commission,  would  not,  in 
the  absence  of  special  appropriation,  be  applied  in  payment  of  a 
consignment  of  goods  tortlonsly  dellTered  by  the  factor  to  a  third 
party;  Ooets  t.  PI*I,  26  Mo.  App.  642,  discussing  varying  views  as 
to  proper  mode  of  application  by  the  court,  holding  It  should  be 
to  discharge  the  oldest  item  of  debt;  State  y.  Hill.  47 
Neb.  617,  f!6  N.  W.  558,  holding,  in  an  action  on  State 
treasurer's  bond,  an  instmctlon  that  the  parties  were  bound 
by  an  agreement  between  one  of  them  and  the  bank  where 
the  fimds  were  deposited  as  to  disposal  of  withdrawals,  not 
in  accordance  with  the  role  of  the  principle  case;  Caldwell  v 
Wentworiai,  14  N.  H.  486,  holding  if  payment  on  account  made 
by  a  purchasing  agent  were  directed  by  him  to  be  applied  in 
discharge  of  any  particular  Item,  vendor  bound  so  to  apply  them; 
OUver  T.  Phelps,  20  N.  J.  L.  197,  mstaining  an  instruction  that 
a  creditor  to  whom  other  claims  besides  rent  were  owing,  bad  a 
right  to  apply  a  cheque  paid  generally  to  the  other  dalms. 

The  remaining  citations  in  the  State .  courts,  which  foUow  and 
re^  upon  the  rule  of  the  syllabus,  are:  Pattlsou  v.  HuU,  9  Cow 
771.  77%  and  note,  exbanstlTe  discussion  of  rules  governing  court 
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Id  appropriating  general  payments,  collecting  and  reviewing  an* 
thorltlea;  Seymour  t.  Van  Styck.  8  Wend.  417,  418»  holding  a 
pigment  agreeing  In  amount  wltb  a  partlcnlar  debit  but  ^aced 
to  general  credit,  was  Intended'  In  payment  of  tliat  debit;  Webb 
T.  DtcUnson,  11  Wend.  64.  boldlng  where  goods  were  obtained 
from  a  merchant  of  greater  amount  than  that  for  which  a  guar* 
auty  was  given,  a  payment  on  account  greater  than  the  guaranty 
discharged  the  guarantor;  Stone  t.  Seymour,  16  Wend.  24,  82,  35. 
41,  diBCUBsIng  authoiitleB  and  holding  Intention  of  debtor  might 
be  Inferred  from  drcnmstances  and  appropriations  made  accord- 
ingly; Allen  T.  GulTer,  S  Den.  280,  293,  holding,  where  a  landlord 
waa  also  factor,  for  sale  of  tenant's  goods,  and  rent  was  chafed 
in  their  mnning  account  as  It  fdl  dne,  Ibis  was  an  appropriation 
of  credits  to  payment  of  rents  then  dne  and  payable;  Thompson  t. 
St.  Nicholas  National  Bank,  113  N.  Y.  333,  21  N.  S.  68,  holding 
that  deposits  to  a  bank  account  could  be  properly  applied  to  ex- 
tinguish contra  balance  on  the  day  of  deposit  instead  of  the 
indebtedness  created  by  payment  of  certified  checks;  State  t. 
Chadwlcfc,  10  Or.  431,  as  stating  the  general  mle  of  law  and 
that  in  suit  for  accounting  all  payments  must  be  accounted  for; 
Patterson  t.  Bank,  29  Or.  6Z1,  88  Fac.  820.  holding  In  a  mnning 
account  at  the  bank,  payments  In  were  properly  applied  In  extin- 
guishing the  oldest, debits;  Garrett's  Appeal,  100  Pa.  St  602,  holding 
where  a  creditor  claimed  for  rent  and  other  debts,  and  issued  a 
warrant  of  distress  for  rent,  he  thereby  applied  the  credits  In 
bis  hands  on  the  other  debts;  State  t.  Spartanburg,  etc.,  B.  B.  Go^ 
8  S.  a  165,  applying  proceeds  of  sale  of  mortgaged  property,  be* 
tween  holders  of  coupons  past  due  and  owners  of  bonds  though 
not  thai  dne;  Blackmore  t.  Oranberry,  SB  Tenn.  282.  80  S.  W.  230, 
holding  that  tbe  current  of  adtborlty  waa  to  apply  paymraits  Is 
discharge  of  debts  according  to  priority,  reviewing  authorities; 
Robinson  v.  Doollttle,  12  Vt  249,  holding,  if  no  application  Is 
directed  by  the  debtor.  Its  Intended  application  may  often  be  In- 
ferred from  circumstances;  Bmery  t.  Tichont,  IS  Yt  20,  in 
dissenting  opinion,  majority  holding  that  payments  are  to  be  a|f- 
plied  according  to  the  nnderstandlng  of  ttie  parties  when  that  la 
ascertainable;  Shedd  v.  Wilson.  27  Vt  482,  appropriating  payments 
on  current  account  In  order  of  priority;  Morgan  v.  Tarbell,  28 
Vt.  603,  holding,  where  a  partner  was  admitted  to  a  firm,  that 
payments  thereafter  made  by  a  creditor  were  applicable  generally 
on  his  current  account  to  items  both  before  and  after  the  new 
partner's  admission;  Smith  v.  Lloyd,  11  Leigh.  617,  87  Am.  Dec 
622,  saying  no  goneral  mle  applicable  to  every  case  could  be 
adopted,  but  the  court  will  distribute  payments  according  tv 
Justice  of  each  case;  Norrls  v.  Beaty,  6  W.  Va.  482,  488,  484,  re- 
stating tbe  principles  by  which  the  court  should  be  governed  In 
appropriating  payments,  and  citing  the  principal  case  as  Inwtsnf 
of  application  according  to  priority  of  time. 
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Dtottnguished  In  Myera  t.  United  States,  1  HcLesn,  497,  F.  a 
9,998,  and  United  States  t.  Linn,  2  McLean,  *S04,  F.  O.  15,00^ 
holding  that  as  between  different  sets  of  sureties  the  goTemment 
could  not  appropriate  moneys  received  and  paid  OTer  by  a  receiver 
subsequent  to  date  of  bond  in  dlscbarge  of  a  balance  due  from 
him  before  date  of  that  bond;  Schuelenburg  v.  Martin,  1  McCrary, 
351,  2  Fed.  760,  holding,  where  earlier  Items  are  secured  and  later 
unsecured,  general  payments  might  be  applied  to  the  uasecnred 
debt:  Pickering  t.  Day.  8  Houst  &3S,  95  Am.  Dec.  810,  restating 
the  rule,  and  that  as  to  appropriations  when  not  made  by  the 
parties,  they  should  be  made  as  the  law  directs,  not  accordbig  to 
the  law's  own  notions  of  Jiutice,  dlscusMug  authorities;  S.  O.,  2  Del. 
Ch.  366,  as  not  applicable  as  between  sureties  on  different  and 
successive  official  bonds  of  the  same  officer;  Bandall  t.  Pettes,  12 
Fla.  53S,  holding  deposits  In  a  bank  to  account  of  depositor  cannot 
be  considered  as  appropriated  to  pay  notes  owing  to  the  bank, 
cfdlectlng  and  discussing  authorities;  Beymom  t.  Tan  Kyck,  8 
Wend.  420,  holding  that  rule  of  ai^ropriation  to  oldest  Item 
should  not  apply  when  there  had  been  a  change  of  the  payor's 
sureties  In  tiie  IntemL 

Debtor  and  creditor  —  Payment.— A.|N>ropriation  of  payments 
cannot  be  made  by  either  party  after  the  controversy  has  arisen 
and  a  fortiori  Kot  at  the  time  of  trial,  p.  737. 

<^ted  In  Appl<^ate  v.  Koons,  74  Ind.  248,  applying  rule  where, 
after  Suit  commenced,  the  defendant  attempted  to  make  appropria- 
tion of  certain  paymoits,  collecting  authorities;  State,  to  the  use, 
etc.  T.  Smith,  26  Mo.  283.  72  Am.  Dec.  207,  as  authori^  for  holding 
that  there  was  a  limit  of  time,  after  which  the  debtor  could  not 
appropriate;  Stone  v.  Seymour,  15  Wend.  31.  In  general  discussion 
as  to  the  limit  of  time  when  appropriation  by  the  parties  could  be 
made;  Moss  v.  Adams,  4  Ired.  Bq.  58,  holding  that  an  appropriation 
of  payments  made  by  a  credltw  could  not  be  varied  subsequoif^ 
by  the  court 

Gritidsed  in  Oaston  r.  Barney,  11  Ohio  St  511,  where  ui  ap^ropriOp 
tion  by  the  creditor  at  the  reqnest  )f  the  debtor,  after  suit  brou^t; 
of  collections  assigned  to  the  former  in  fttvor  of  c«rtaln  notes,  was 
sustained  by  the  court  Limited  In  Haynes  v.  Walte,  14  GaL  460; 
holding  rule  only  correct  to  extent  that  creditor  cannot,  after 
controversy  has  arisen,  vary  an  election  already  made. 

Miscellaneous  citations.— Olted  In  Bank  of  United  States  t. 
Dandridge,  12  Wheat  89,  6  L.  661.  by  way  of  lllustratlfm  of  lan- 
guage of  statutes  merely  directory;  Soule  v.  United  State*,  100 
U.  Bi  12,  26  L.  088,  but  not  in  point;  Jackson  t.  Simonton.  4  Ok*. 
0.  O.  261,  F.  O.  7,147,  to  no  anHurent  point;  Borden  v.  Hovits^ 
2  Tex.  60T,  OS  to  strict  construction  of  snretletf  contmct 
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JnriBdlotlon  -Bhonld  first  be  conslddred  and  aettlad   888 

Denial  of,  prohlblte  all  Inquiry   BBS 

Wliere  OoDstltntion  gives  Supreme  Court  orlgUud  joriadlollon  •   ISO 

AppelUte is  forbidden   8S0 

Bxteot  to  which  congrn—  can  confer   880 

Extent  of  jndlctel  power  of  Fedaral  eoarte  under  OonstitotlM;  what  to  n 

"oaw"   MO 

Oases  afleetlnKSt^  and  for^minieten.   848 

Wbat  shoving  mffiolentlyestabllSbee  Federal  jnrladletlOB   W 

Effect  of  eleventh  constltiitional  am«idment,    M4 

When  dependent  upon  the  party  It  Is  the  party  named  on  the  raoord   844 

J udlclary  gives  effect  to  will  of  leglslatnre,  not  of  the  judge  ...    MS 

Suit  in  equity  —  Uay  be  against  agent  when  principal  cannot  be  sued   Mft 

When  independent  sovereign  is  real  defendant   860 

Aovlnoeof,  when  law  inadequate  ranedy   SU 

Decree  ftxalnst  officers  of  aState   SGt 

Void  statute  no  protection  to  offloers  executing  tt  ..i...  MB 

Injunction  against  State  officers   8SS 

Bank  of  United  States -Us  Charter  is  a  law  of  United  States  and  the  measure 

of  Its  powers   8&7 

Charter  provision  enabling  it  to  sue  In  Federal  courta.  is  ocaisUtntional,...  867 

Bight  to  sue  in  Federal  courts  resison  charter   868 

Banks  generally  are  ai^Jact  to  State  taxation   Stt 

Am  an  Instmiaent  of  govenimentBank  of  United  Statea  li  MMmpt  from 

State  tazaUtm    M» 

lastnunentalities  of  national  govenuneot  ore  free  from  State  oonbol....  M 

PlalDtiff's  right  to  sue  cannot  depend  on  the  defense  mad*....*....   868 

Answer  (tf  one  defendant  evidence  against  another,  when.   SCft 

Atbwney's author!^  to  appear,  presumed   .«<   8H 

Naturalised  citizen  derives  rights  from  Constitution   SM 

Legislative  act  may  Involve  consequences  not  expreesed   869 

Inwrest  not  chargeable  against  party  enjoined   86a 

Mlaoallaneona  •  ■■■   806 


Hie  sreat  ntimbra-  of  dedslimB  In  which  1hl>  case  has  been  dted 
attest  its  importance.  Together  with  the  prevlonsly  decided  case 
of  McGuUoch  V.  Maryland,  In  4  Wheat  316,  4  L.  679,  it  may  be 
said  to  have  established  and  defined  the  law  of  the  national  banks 
as  agencies  of  the  Federal  goTemm^t  their  right  to  sue  and  be 
sued  in  the  Federal  courts,  and  their  freedom  from  State  taxation. 
The  Tarions  dicta  and  polnte  dedded  In  this  case  may  be  arranged 
and  will  be  treated  herein,  under  lliree  jtrinclpal  heads,  viz.: 
Jurisdiction,  Snlts  In  Bqni^  a^nst  an  agent  whose  principal 
cannot  be  sued,  and  Taxation  of  National  Banks. 

Jvrlsdletlon.— The  Question  of  jurisdiction  of  the  court  should 
be  dlq?o8ed  of  before  actually  exercised,  by  de<ddiiig  on  the  r^ts 
of  the  parties,  p.  816. 

Olted  and  foUowed  In  Bx  parte  Orane,  6  Pet  200.  8  li.  96,  deciding 
as  to  the  right  of  the  Siqimne  Oourt  to  grant  a  writ  of  mandamus. 

Denial  of  jurisdiction  forbids  all  Inquiry  into  the  nature  ot  the 
case,  p.  817. 
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Thto  dictnm  has  been  cited  and  applied  in  Livinsston  t.  Story, 
11  Pet  897,  9  L.  764.  dissenting  opinion,  arguendo,  as  to  the  nece»> 
slt7  of  ascertaining  jurisdiction  In  de<ddlng  a  ease  ondw  the 
Louisiana  law  founded  on  the  cItII  law. 

Supreme  Court.— In  those  cases  where  the  Constitution  confers 
original  Jurisdiction  on  the  Supreme  Court  appellate  Jurisdiction  Is 
forbidden.  In  wery  other  case  the  power  Is  to  be  exercised  as 
or^rinal  or  appellate,  as  congress  directs,  pp.  820,  821. 

The  following  cases  dte  and  apply  tbto  rule:   Bx  iiarte  Oran^ 
5  Pet  202,  8  £b  97,  arguendo,  as  to  power  of  Supreme  Court  to 
Issue  mandamus  to  Circuit  Court;  In  re  Kalne,  14  How.  119,  14 
U  351,  holding  that  the  writ  of  habeas  corpus  could  only  be  Issued 
In  exercise  of  appellate  Jurisdiction,  and  collecting  authorities; 
Mayor  t.  Cooper,  6  WalL  258.  18  L.  853,  holding  that  Federal 
courts  cannot  refuse  to  ratertaln  a  owe  removed  ttom  a  Slate 
court  depending  on  Uie  right  construction  of  the  statute  of  re- 
moval;  Baker  t.  Blddle,  Bald.  408,  406.  F.  a  764,  holding  the 
exercise  of  equitable  Jurisdiction  by  the  Circuit  Court  Is  limited  by 
the  organic  law;  State  t.  Trustees,  etc.,  1  Hughes,  134,  185.  137, 
F.  C.  IO3I8;  S.  O.,  66  N.  0.  716,  719,  holding  the  Circuit  Court  has 
no  Jurisdiction  of  a  suit  by  a  State  against  Its  own  citizens;  Get- 
tings  T.  Crawford,  Taney,  4.  F.  C.  6,465,  holding  that  the  Judiciary 
act  of  1789,  glTlng  Jurlfldictlon  to  the  District  Court  In  dvll  cases 
against  consuls  and  ylce-consnls,  did  not  conflict  with  the  Oonstltu- 
non;  United  States  t.  Shaw,  89  Fed.  484.  8  L.  R.  A.  282.  the  limi- 
tation 88  to  amount  In  dispute  does  not  apply  to  suits  In  which 
rhe  United  States  is  plaintiff  or  defendant;  NashTllle,  etc.,  B.  B. 
Co.  T.  Taylor,  86  Fed.  172,  in  general  discussion  holding  that 
Jurisdiction,  as  dependent  on  subject  or  character  of  the  litiga- 
tion, cannot  be  extended  to  cases  not  Federal  in  their  character; 
Ex  parte  Henderson.  6  Fla.  296.  206.  holding  that  the  State  CQrcnlt 
Court  has  Jurisdiction  of  an  appeal  ttom  a  Justice's  Court;  Terri- 
tory T.  Ortts,'  1  N.  Mex.  IS,  holding  congress  cannot  extend  the 
orUdnal  Jnrlsdlctlott  of  the  Siqweme  Court  of  a  teraltory  beyond 
the  limits  of  the  law  of  Septonber  9, 18B0,  and  that  mandamus  does 
not  lie  from  Supreme  to  Probate  Court;  Delafteld  t.  State,  2  Hill. 
168.  collecting  authorities  and  upholding  State  court's  jurisdiction 
where  another  State  was  a  party;  Stete  t.  Hosklns,  77  N.  C.  643, 
upholding  the  constitutionality  of  the  removal  of  causes  act;  Mar- 
tin T.  Worth.  91  N.  Oi  47,  holding  the  State  was  a  necessary  In- 
terested i»arty  In  a  suit  demanding  the  return  of  Stete  bonds  and  ' 
tttat  Supreme  Court  had  exclusive  jurisdiction;  Plana  Bank  v. 
Knoup,  6  Ohio  St  428,  dissenting  opinion,  majority  holding  that 
on  questions  of  conflict  of  Stete  law  with  national  Constltulion  -the 
Supreme  Court  had  appellate  Jurisdiction. 

Jurisdiction  can  be  conferred  by  congress  over  all  cases  In- 
Tolvin|(  Questions  to  which  the  Oonstltatfon  extends  judicial  power* 


Digiiized  by 


9  Wheat  788-808       Notes  on  U.  B.  Bq^orte. 


840 


■Ithongb  ottier  qneatloiu  of  law  w  taet  aiaj  be  InTolTed  flwraliii 

p.  823. 

Tills  principle  has  heen  cited  and  applied  tn  the  following  cases 
In  which  the  jurisdiction  of  the  Federal  courts  has  been  affirmed: 
Tennessee  t.  Davis,  100  U.  S.  264,  25  L.  660,  as  to  a  trial  of  a 
revenue  officer  for  murder,  defended  as  done  while  in  discharge 
of  official  duty;  Roberts  v.  Northern  Pacific  R.  R.  Co..  168  U.  S. 
22,  89  L.  880.  16  S.  Ot  768,  OS  to  a  suit  involving  the  rights  of 
the  railroad  company  as  a  corporation  of  the  United  States;  Flak  v. 
Union  Padflc  B.  B.  Co.,  8  Blatcbf .  248,  F.  C.  4,828,  taoldlng  Juris- 
diction is  not  ousted  because  oth«-  questions  besides  those  under 
acts  of  congress  may  arise;  Connor  v.  Scott,  4  Dill.  247.  F.  O.  8,119, 
as  to  case  involving  construction  of  the  bankruptcy  law,  although 
requiring  setUement  of  other  questions  of  law  depending  on  gen- 
eral principles;  Toledo,  etc.,  R.  B.  C!o.  v.  Penneylvanla  Co.,  54  Fed. 
749,  19  L.  B.  A.  397,  suit  to  enforce  Interstate  commerce  act,  and 
restrain  a  railway  from  refusing  equal  traffic  facilities;  Nashville, 
etc.,  B.  B.  Co.  T.  Taylor,  86  Fed.  177.  184,  discussing  limit  of 
Jurisdiction  of  Federal  courts  holdli^  that  once  attached  It  extends 
to  all  the  Issues  raised,  collectii^  authorities;  California  Southern 
Pacific  Co.,  157  U.  S.  270.  89  U  698,  15  St.  Ct  607.  dissenting 
opinion,  majority,  however,  denying  Federal  Jurisdiction  of  a  suit 
between  a  State  and  citizens  of  same,  and  of  another  State.  See 
also  Ex  parte  Crane,  6  Pet  202,  8  L.  97,  holding  that  legislation 
was  necessary  to  give  effect  to  a  power  and  set  In  motion  the 
constitutional  Jurisdiction  ot  the  Federal  courts.' 

Juriadictlon.—  Article  III  of  the  national  Constitution  enables 
the  Judicial  department  to  receive  Jurisdiction  to  the  full  extent 
of  the  Oonstitntion,  laws  and  treaties  of  the  United  States.  When 
any  question  respecting  them  is  submitted  to  it  by  a  party  who 
asserts  his  rights  in  tiie  form  prescribed  by  law,  it  then  becomes 
"  a  case,"  of  which  Federal  courts  have  cognizance,  p.  819. 

Numerous  cases  cite  and  follow  the  foregoing  doctrine.  Ai^ 
ranged  as  affirming  or  denying  the  Jurisdiction  of  the  Federal 
courts.  It  Is  in  order  to  consider  first  those  afflrming  Jurisdiction,  as 
follows:  Cherokee  Nation  v.  Qeorgla,  6  Pet  08;  8  L.  49,  suit  by  the 
Cherokee  Nation  as  a  foreign  State  against  the  State  of  Georgia; 
Smith  T.  Adams,  180  U.  S.  174,  32  Ii.  898,  9  S.  Ot  568,  snlt  to  try 
validity  of  an  election  to  determine  the  county  seat  of  a  territorial 
county  nnder  territorial  laws;  Fbng  Yue  Ting  v.  United  States,  149 
U.  S.  729,  37  L.  918, 18  S.  Ot  1028.  trial  of  right  of  a  Chinese  laborer 
to  remain  in  the  country  under  the  Chinese  exclusion  act;  Interstate 
Com.  Commn.  v.  Brlmson,  1B4  U.  S.  475,  485.  38  L.  1056,  1061,  14 
S.  Ct  1132,  1187.  reversing  &  O..  68  Fed.  479,  suit  by  interstate 
commerce  commission  to  compel  attendance  and  testimony  of  wit- 
nesses and  productloa  of  piq^;  Oadle  t.  Tracy»  11  Blatchf.  118. 
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r.  O.  %27&,  boldlng  a  national  bank  Incoipoiated  under  act  of  18M 
could  only  be  sned  In  the  courts  designated  In  that  act;  UnicHi 
Padfle  IL  B.  Ga  ▼.  UcOomb.  17  Blatcbf.  511,  1  Fed.  800,  salt  by  a 

corporation  created  under  act  of  congress;  State  Lottery  C3o.  t. 
Fitq;>atrick,  3  Wood,  240,  F.  G.  8,641«  holding  the  statute  repealing 
the  company's  charter  raised  a  Federal  question;  Connor  t.  Scott, 
4  DilL  246.  F.  O.  8,119.  a  bill  InvolTing  effect  of  a  sale  hj  assignee 
In  bankruptcy;  Ifagee  t.  U.  P.  B.  E.  Co.,  2  Sawy.  449,  F.  O.  8.946, 
actions  to  wblcb  the  railroad  was  a  party,  bnt  holdb^  that  tills 
alone  did  not  warrant  removal  from  the  State  court;  In  re  (Mr^n 
Bulletin  GOh  8  Sawy.  631,  F.  O.  10.660.  holding  a  proceeding  by  a 
creditor  to  have  a  debtw  adjudged  a  bankrupt  is  a  case;  In  re 
Metzger,  17  Fed.  Cas.  234.  extradition  of  a  fugitive  from  Justice, 
under  a  treaty  with  a  foreign  government;  Nashville,  etc.,  R.  R.  Go. 
V.  Taylor.  86  Fed.  172.  suit  to  enjoin  State  board  of  equalizers  from 
certifying  railroad  property  for  taxation;  Davison  v.  OhampUn,  7 
Conn.  247,  suits  under  penal  laws  of  United  States,  exclusive  Juris- 
diction; Bdwarda  v.  Ward,  2  Bush  (Ky.).  607,  case  where  the  de> 
fense  showed  it  would  Inyolve  the  legal  powers  of  the  president 
of  the  United  States  and  questions  arising  under  act  of  congress; 
Lake  T.  Lake.  17  Ner  288,  80  Pac  880^  holding,  on  an  appeal  from 
a  decree  In  divorce  proceedings,  the  court  could  order  coanseI*e 
fees,  collecting  and  reviewing  authorities. 

Citing  cases  In  which  the  Jurisdiction  of  Federal  courts  has 
been  denied  are:  United  States  v.  New  Bedford  Bridge,  1  Wood. 
^  M.  434,  F.  G.  16.867.  holding  that  an  act  chained  as  a  crime  for 
obstmetlng  tiie  navigation  of  rivers  and  ports  within  Umlte  of  a  State 
conld  (Uily  be  punished  by  further  legialatitm  by  congress;  Dowell 
T.  OriflwoM.  6  Sawy.  44,  F.  C.  4,041,  holding  that  congress  had  not 
provided  for  original  proceedings  In  Circuit  Courts  In  actions  aris- 
ing out  of  contract  or  dealings  between  parties;  In  re  Pacific  R. 
R.  Commn.,  12  Sawy.  5^  32  Fed.  256,  petition  to  aid  the  raUway 
commissioners  In  their  Investigations;  State  v.  Atchison,  T.  &  S.  F. 
R.  R.  Co..  77  Fed.  344.  holding  anticipated  defense  of  United  States 
statutes  not  sufficient  to  Justify  removal  from  State  court;  State 
V.  Trustees,  66  N.  C.  715,  arguendo,  as  to  suit  by  a  State  against 
ita  own  dtisens;  Bz  parte  Towles,  48  Tex.  488,  differentiating  be> 
tween  "case"  and  "suit,"  holding  that  an  ex  parte  proceeding 
by  a  voter  to  review  commissioners*  decision  on  a  contested  election 
for  change  of  county  seat  was  nelthn  suit  nor  case  of  which  the 
court  bad  Jurisdiction. 

Other  dttng  cases  to  this  point  are:  Flsk  v.  Union  Pacific  R.  R. 
Ok.  6  Blatchf.  860,  870,  871.  F.  C.  4^27,  sustaining  constitutionality 
«f  removal  of  causes  act  where  Jurisdiction  depended  on  the  sub- 
Ject-mattw;  Cobb  t.  Stalllnga,  84  Oa.  77,  as  having  construed 
article  IV  of  the  Constitution,  arguendo,  that  as  between  the  laws 
of  the  Confederate  congress  and  of  Georgia,  the  former  wwe 
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supreme;  Ooleman  t.  Newby.  7  Kan.  98,  holding  courts  can  only  act 
In  tbe  decision  of  cases  having  parties  plaintUt  and  defendant; 
Ohnmasseto  t.  Potts,  2  Hont  260,  holdUng  the  term  **  case  at  com- 
mon law  **  In  act  of  1874,  was  not  broader  than  In  principal  case; 
North.  Pae.  XL  B.  Go.  t.  Garland,  6  Hont  156.  8  Pac.  1^.  holding  ]n- 
rlsdlctlon  of  Territorial  District  Ooort  and  Federal,  District  and  Gtr- 
cnits  were  tbe  same  In  causes  under  the  Federal  Constitution  and 
laws;  ShoUenberger  t.  Brluton,  S2  Pa.  St  36,  sustaining  power  of  cod- 
gress  to  Issue  treasury  notes  and  make  them  legal  tender;  Taylor 
T.  Place.  4  R.  I.  336,  367,  arguendo,  as  to  limit  of  judicial  power 
under  the  Constitution,  showing  that  nnder  State  GonstltutloD 
the  general  assembly  was  prohibited  tnm  acting  judldally. 

Distinguished  In  Provident  etc.,  Soc.  t.  Ford,  114  TT.  S.  6^  28 
L.  264.  5  8.  Ct  1108,  holding  that  a  suit  on  a  Judgment  recovered 
In  a  Federal  court  does  not  raise  a  question  under  the  laws  of  tbe 
United  States;  Pacific  R.  R.  Removal  Gases.  116  U.  S.  24.  29  L.  827. 
6  S.  Ct  1124,  dissenting  opinion  (vide,  supra,  for  holding  of  major- 
ity), arguendo,  that  the  removal  act  of  1876  did  not  authorize  re- 
moval of  all  causes  when  tbe  charter  made  no  such  provision; 
Manhattan  B.  B.  Go.  v.  New  Tork,  18  Fed.  198,  holding  a  case  In- 
volving only  the  constmctlon  of  State  assessment  law  and  graeral 
prindples  of  law  and  equity  did  not  give  Jnzla^ctlon  to  tbe  Federa> 
courts. 

Supreme  Court's  original  jiirisdictlon  extends  to  all  cases  af- 
fecting foreign  ministers  though  they  may  not  be  parties  to  the 
record;  but  to  cases  respecting  States  only  when  they  are  actual 
parties  to  the  record,  p.  854. 

Cited  in  United  States  v.  Bbodes,  1  Abb.  33.  F.  G.  16,161.  arguendo, 
as  to  extent  of  criminal  Jurisdiction  under  section  8  of  the  dvil 
rights  bill,  holding  It  Is  not  confined  to  offenses  committed  by 
colored  persons. 

Jurisdiction  of  Federal  courts  Is  sufficiently  established  If  the 
title  or  right  set  up  may  be  defeated  by  one  constmctlon  of  the 
Constitution  or  laws  of  the  United  States  and  sustained  by  the 
(^poslte  ccmstmctlon,  p.  822. 

The  following  cases  dte  and  apply  this  mie  In  affirming  Federal 
Jarlsdlctton  of  various  causes:  B6rs  v.  Reston.  Ill  U.  S.  258,  269,  28 
li.  421.  4  8.  Ct  410.  suit  by  citizen  against  alien  who  is  a  consul 
of  a  foreign  government;  Kansas  Pac.  v.  Atchison  R.  R.  Co.,  112- 
U.  S.  416,  28  L.  795,  5  S.  Ct  209,  controversy  between  companies 
incorporated  under  territorial  statutes  relating  to  land  claimed 
under  grants  from  the  United  States;  Pacific  B.  B.  Go.  Bemoval 
Gases,  115  U.  8.  11,  14,  15.  29  L.  828,  824,  5  S.  Gt  1118^  1119,  1120. 
■alts  by  CHT  against  a  corporation  of  the  United  States  to  which  dasa 
the  Union  Padflc  B.  B.  Oo.  belongs;  United  States  v.  Old  Settlers, 
148  U.  8.  468,  87  L.  B24,  U  &  Ot  667.  review  of  a  decision  of  tb* 
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Oourt  of  dalms  In  a  salt  of  which  It  had  Jurisdiction;  Sonnentbdl 
T.  Moeriela  Brewing  Oo^  172  U.  8.  406,  a  suit  against  a  mazahal 
for  acts  done  In  Us  official  capacity;  Stanley  t.  Bd.  of  Snperrlawi^ 
19  Blatdif.  147,  6  Fed.  561.  action  to  enforce  a  right  conferred  hiy 
revised  statutes  regarding  taxation  of  property  of  a  national  bank; 
Gmlfeshank  t.  Fonrtfa  Nat  Bk.,  21  Blatcbf.  323.  16  Fed.  888,  salt 
against  a  national  bank  irrespective  of  cltlzenBhlp;  Hendee  v.  Con- 
nectlcnt  etc.,  K.  R.  Co.,  23  Blatchf.  456.  26  Fed.  678,  suit  against 
corporation  created  by  act  of  congress  although  founded  on  com- 
mon law  or  other  statutes;  Sawyer  v.  Parish  of  Ckmcordla,  4  Woods, 
278;  12  Fed.  7S0,  a  suit  in  wlilch  plalntlfC  alleged  that  a  State  law 
impaired  the  oUlgation  of  a  contract;  Oner  v.  Saunders,  8  Dill.  286, 
F.  0.  10.584,  action  by  collector  of  Internal  revenue  on  tlie  offldal 
bond  of  hie  deputy;  San  Mateo  Co.  v.  S.  P.  B.  B.  Co..  7  8a wy. 
521,  IS  Fed.  148,  suit  to  recover  taxes  involving  a  conflict  between 
State  Oonstltutioa  and  fourteenth  amendment  of  the  Federal  Con- 
stitution; Hughes  T.  Korthem  Pac.  R.  R.  Co.,  9  Sawy.  320,  18  Fed. 
Ill,  suit  by  riparian  proprietor  to  enjoin  construction  of  a  bridge 
claimed  to  be  In  building  nnder  authority  of  act  of  congresB;  In 
re  Brlnkman.  7  N.  B.  B.  426;  4  Fed.  Oaa.  147,  aB  matters  rdatlng 
to  banlEmptcy  and  holding  tiiat  District  Court  would  enjoin  fore- 
closure on  bankrupt's  property  In  State  court;  Leonard  v.  Ci^  of 
Shreveport,  28  Fed.  257,  holding  that  since  the  removal  of  causes 
act  of  1875  Federal  court  had  original  Jurisdiction  of  all  cases  In- 
volving United  States  law,  whether  constitutional  or  congressional; 
Stete  V.  IllinolB  Cen.  B.  B.  Co..  33  Fed.  725,  action  to  try  the  com- 
pany's title  to  land  derived  under  an  act  of  coi^cress;  Briscoe  t. 
Sontliem  Kan.  B.  B.  Co.,  40  Fed.  277.  suite  by  or  against  the  railway 
company;  Jones  v.  Florida.  G.  &  6.  R,  B.  Co.,  41  Fed.  71,  suit  to  re- 
strain a  railway  company  from  building  across  land  belonging  to 
the  government;  Smith  v.  Bivens.  66  Fed.  355,  holding  that  an  in- 
junction will  lie  to  restrain  a  trespass  committed  under  color  of 
a  State  law  which  violated  national  Constitution;  Pacific  Gas  Ca  T. 
vaierU  04  Fed.  420,  suit  by  riparian  proprietor  to  restrain  con- 
struction of  a  street  on  tide  lands  by  which  Ite  access  to  tide  water 
would  be  destr<^ed;  Nat  Bk.  of  Commerce  v.  Wade,  84  Fed.  1%. 
stdt  by  a  national  bank,  charging  Ite  former  officers  with  breach  of 
the  national  banking  laws;  Johnson  v.  New  Orleans  Nat  Bk.,  83 
La.  Ann.  480.  suit  to  set  aside  a  sale  under  decree  of  Federal 
Circuit  Court 

On  the  other  hand  the  following  cases,  citing  and  applying  the 
rule,  have  held  that  the  Federal  courts  had  no  Jurisdiction:  Sterln 
v.  New  Tork,  115  U.  S.  257,  29  L.  890,  6  8.  Gt  81,  where  the  question 
was  as  to  the  exdnslve  right  of  the  dty  to  establieb  ferries;  State 
T.  Bradley,  26  Fed.  289;  a  sidt  allying  violation  of  the  New  Toik 
inDblUtion  laws;  Wise  v.  Nixon,  76  Fed.  5,  suit  to  quiet  title  to  mln- 
Ing  claims  against  relocators  who  alleged  tallure  to  do  proper 
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■wwament  work;  Crystal  Springs,  etc.,  Co.  t.  Lob  Angeles,  78  Fed. 
tSl,  suit  to  quiet  title  where  both  parties  claimed  under  a  Mexican 
grant  duly  confirmed  In  accordance  with  treaty;  King  t.  Lawson, 
84  Fe4>  210,  bill  to  protect  a  homestead  entryman  by  enjoining 
Interference  by  a  town  site  claimant,  held  not  to  present  any 
Federal  qnestion,  collecting  anthortttes;  McCain  t.  City  of  Z>es 
Moines,  84  Fed.  720,  suit  to  enjoin  city  officials  from  exercising 
any  authority  over  annexed  territory,  claiming  the  annexation  law 
was  void;  Home  Idb.  Co.  t.  N.  W.  Packet  Co..  32  Iowa,  237,  7  Am. 
Bep.  185,  action  for  damages  on  bill  of  lading,  and  defining 
"  cases  "  as  contested  questions  before  courts  of  Justice;  Setzer  t. 
Douglass,  91  N.  C.  429,  action  for  breach  of  contract  between 
United  States  marshal  and  bis  dei»uty;  Applegate  t.  Dowell.  15  Or. 

16  Fac.  669,  suit  between  dticens.  of  same  State  to  set  aside 
a  deed  as  fraudulent  for  alleged  failure  to  affix  reTenue  stamps. 

Other  cases  which  dte  the  rule  are:  Gold  Washing,  etc.,  Oo.  r. 
Keyes,  96  U.  S.  201,  24  L.  658,  in  deciding  right  of  removal  of  a 
cause  arising  under  Constitution  or  laws  of  the  United  States;  Mur- 
ray V.  Patrle,  S  Blatchf.  345,  F.  G.  9,967,  holding  that  after  removal 
of  a  cause  from  State  court  objections  to  the  Jurisdiction  may 
be  raised  at  the  trial;  Levy  v.  City  of  Shreveport,  28  Fed.  213, 
holding  that  in  order  to  give  the  Circuit  Oonrt  Jurisdiction  the  case 
must  show  that  a  question  under  Constitation  or  laws  of  the 
United  States  did  or  would  necessarily  arise;  NaabTitle,  etc.,  R. 
Co.  T.  Taylor,  86  Fed.  181,  182,  In  discussion,  ahowix«  that  there 
Is  no  distinction  in  the  character  of  a  Federal  question  InTolved  in 
cases  of  appellate  and  original  Jurisdiction. 

The  edeventb  amcaidment  of  the  Constitation  has  It  faU  effect 
tf  the  Constitution  be  construed  as  It  would  have  been  bad  the 
Jurisdiction  of  the  court  never  been  extended  to  the  suits  therein 
restrained,  p.  868. 

Cited  In  Ex  parte  Poulson,  19  Fed.  Caa.  1207,  h<rtdlng  tb»  same 
effect  must  be  given  to  the  act  of  March  7,  1881.  Umlting  the  power 
of  the  Federal  courts  to  punish  in  cases  of  contempt,  except  In 
specified  cases.  Cited,  arguendo.  In  dluentlng  opinion,  Livingston 
V.  Story,  11  Pet  397,  0  L.  764,  also  In  Ballroad  Ca  T.  Misslwlppl,  102 
U.  S.  140,  26  L.  98. 

Federal  courts  —  Suit  against  a  State. —  It  Is  a  nnlversal  inliici* 
pie,  where  Jurisdiction  depends  on  the  party,  it  is  the  party 
named  in  the  record,  coneeqnentiy  the  eleventh  amendment  re* 
straining  suits  against  States  Is  of  necessity  limited  to  snibs  where 
a  State  Is  a  party  on  the  record,  and  a  suit  may  be  maintained  to 
enjoin  a  State  auditor  from  collecting  an  unlawful  tax,  where  the 
State  is  not  made  a  party  on  the  record,  although  exclusively  in- 
terested in  the  subject-matter  of  the  suit,  pp.  8S6.  867. 

The  following  citing  cases  sustain  the  Jurisdiction  of  the  Federal 
courts,  notwithstanding  the  eleventh  constitutional  amendment; 
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Charles  Blver  Bridge  t.  Warren  Bridge.  11  Pet.  572,  585,  9  L.  834, 
830l  in  action  against  a  corporation  acting  as  agent  collecting  tolls 
under  an  nnconstltutlon^  law,  luddlng  Jurisdiction  not  taken  Kwaj 
because  State  not  a  party  on  the  record;  McNntt  t.  Bland,  2  How. 
22,  25,  11  L.  164,  165,  dissenting  opinion,  majorl^  holding  court 
had  Jurisdiction  of  a  suit  by  governor  of  a  State,  on  a  sherlfTs  bond, 
provided  the  party  for  whose  use  suit  was  brought  was  citizen 
of  another  State;  Louisville  B.  R.  Co.  v.  Letson,  2  How.  551,  11  L. 
375,  suit  against  a  railroad  corporation  of  which  a  State  was  a 
member,  but  not  a  parQ'  of  record;  Florida  v.  Georgia,  17  How. 
500. 16  Zi.  197,  dissenting  oplnltm,  majority  holding  that  the  United 
States  could  appear  In  a  case  of  disputed  boundary  witbont  becom- 
ing a  party;  Davis  v.  Gray,  16  WalL  220,  21  L.  458,  affirming  Gray 
V.  Davis,  1  Woods,  426,  F.  C.  6,715,  bill  by  receiver  of  a  railway 
to  enjoin  State  officers  from  destroying  the  company's  property 
by  granting  It  to  other  parties  on  claim  of  forfeiture;  United  States 
V.  Lee,  106  U.  S.  212.  213,  215.  27  L.  179.  180,  1  S.  Ct  264,  256,  hold- 
ing that  officers  and  agents  of  the  United  States  may  be  sued,  al- 
though the  government  cannot  be  sued;  S.  O.,  pp.  217,  244,  27  L. 
181. 190, 1  S.  Ct  268,  280,  holding  that  the  claim  that  property  sued 
for  was  devoted  to  public  use,  does  not  bar  the  rlgiit  of  action; 
Pennoyer  v.  McConnaughy,  140  U.  S.  10,  36  L.  865,  11  B.  Ct  702, 
affirming  S.  C,  14  Sawy.  588,  43  Fed.  199,  reviewing  authorities 
holding  that  suit  in  equity  by  a  purchaser  against  State  board  of 
land  commissioners  was  not  a  suit  against  the  State;  Swasey  v. 
N.  a  R.  a  Co.,  1  Hughes,  20,  F.  a  18,679,  holding  that  since  the 
principal  case.  Federal  courts  Invariably  took  Jurisdiction  of  cases 
affecting  State  fvopoty  In  the  hands  of  its  agents  without  making 
the  State  a  par^;  The  Arlington  Case,  8  Hughes,  122,  124,  F.  a 
8,191,  holding  the  government  may  be  sued  indirectly  for  personal 
•property  when  not  seized  out  of  the  hands  of  its  officers  on  mesne 
process,  although  on  final  process  seizure  and  dispossession  would 
result;  McComb  v.  Board,  2  Woods,  63,  F.  O.  8,707,  suit  by  holders 
of  State  consolidated  bonds  to  enjoin  State  officers  from  Issuing 
similar  bonds  to  general  creditors,  in  violation  of  State's  contract 
with  bondholders;  Tyler  t.  Walker.  24  Fed.  Gas.  471,  action  by 
marine  officer  i^calnst  paymaster  of  the  corps,  on  claim  for  double 
rations;  Chaffralx  v.  Board,  11  Fed.  644,  petition  to  enjoin  State 
officers  from  diverting  funds  set  apart  for  a  special  purpose,  until 
the  rights  of  the  parties  were  ascertained;  State  v.  Lewis,  12  Fed. 
5;  8.  0.,  14  Fed.  67,  suit  by  State  against  aliens,  who  had  the  right 
of  removal  Into  Federal  courts;  Head  v.  Porter,  48  Fed.  485,  suit 
against  United  States  officer  for  Infringement  of  a  patent  acting 
waSet  orders  vt  the  government;  Western  U.  TeL  Go.  v.  Henderson, 
68  Fed.  690,  082,  686,  holding  that  a  suit  to  restrain  State  auditor 
from  transmitting  property  valuations  to  coun^  auditors  for  taxa- 
tion under  an  alleged  void  statute,  was  not  a  suit  against  the 
'   SUte;  In  re  Stutsman  Oo.,  88  Fed.  842,  holding  that  an  objection 


Digiiized  by  Google 


•  Wheat  7s&-eos 


Notes  on  IT.  S.  Reports. 


846 


tbat  there  might  be  other  parties  entitled  to  defend,  will  not  avail 
to  defeat  Jarlsdlction;  Nougnes  t.  Douglas,  7  Cal.  74,  showing  that 
the  State  is  not  a  formal  party  of  record  In  action  by  a  citizen  claim- 
ing to  be  damaged  by  State  office;  Polaclc  t.  Mansfield,  44  Oal. 
42,  and  King  t.  La  Orange.  61  CaL  228,  holding  ejectment  will  lie 
against  officer  of  the  United  States  In  possession  of  demanded 
premises  on  behalf  of  the  government;  Sharp's  Rifle  Mfg.  Co.  v. 
Rowan,  34  Conn.  332,  333,  91  Am.  Dec,  729,  730,  suit  to  compel  con- 
veyance of  real  estate  where  It  was  claimed  a  foreign  government 
was  real  party  in  interest,  holding  the  court  would  not  loot  beyond 
the  record;  Budd  v.  Houston.  Sd  La.  Ann.  961,  review  of  tax  sale 
proceedings,  where  property  was  struck  off  to  State  as  pnrchaser; 
Michigan  State  Bk.  v.  Hastings,  1  Doug.  (Mich.)  241,  249,  41  Am. 
Dec.  656,  56S.  bill  to  compel  State  officers  to  sell  property  and 
apply  proceeds  in  pursuance  of  an  agreement  with  State;  Lynn  v. 
Polk,  8  Lea,  235,  259,  bill  to  enjoin  the  funding  board  from  fund- 
ing the  bonded  debt  of  State,  holding  it  was  not  a  suit  against 
State;  Blanton  v.  Southern  Fert.  Co.,  77  Va.  337,  arguendo,  that 
suit  against  State  officer  is  not  necessarily  against  the  State  and  a 
commission  will  be  enjoined  from  levying  tax  on  manufactures  in 
the  guise  of  a  charge  for  tags  on  packages;  McCIanahan  v.  Western 
Lunatic  Asylum.  88  Ya.  469,  13  S.  E.  978,  holding  a  corporation  can 
sue  and  be  sued,  though  incorporated  by  the  State;  Slack  v.  Jacob. 
8  W.  Va.  663,  general  discussion  of  Jurisdiction  of  State  courts  over 
the  chief  executive,  collecting  numerous  authorities,  holding  the 
governor  could  not  be  enjoined  from  moving  the  State  records  to 
new  capital  before  the  validity  of  the  statute  was  ascertained-. 

The  same  principle  has  been  extended  by  analogy  to  other  cases 
In  which  Federal  Jurisdiction  has  been  sustained;  Dodge  v.  Woolsey. 
18  How.  3^,  IB  L.  406,  bill  by  Stockholder  resident  of  another  State 
to  prevent  a  bank  committing  a  breach  of  trust  by  failing  to  con- 
test an  Invalid  State  tax;  Goal  Oo.  t.  Blatchford,  11  Wall.  175,  20 
L.  180,  and  Rice  v.  Houston,  13  Wall.  67,  20  L.  484,  holding  that 
If  executors  or  trustees  sue  for  others*  benefit,  Jurisdiction  depends 
on  their  own  citizenship,  not  that  of  the  parties  they  represent: 
Lincoln  Co.  Lnning.  183  U.  S.  680,  83  L.  797,  10  S.  Ot  863,  hold- 
ing Federal  courts  have  Jurisdiction  of  suits  against  counties;  Weed 
Sevring  Mach.  Co.  T.  Wicks.  3  DllL  266,  F.  O.  17,348,  holding  that 
where  a  State  law  directs  all  suits  to  be  brought  in  the  name  of 
the  real  party  In  interest,  that  party  may  sue  in  Federal  courts,  if 
the  case  otherwise  Is  within  their  Jurisdiction;  Harper  v.  Norfolk  & 
W.  R.  R.  Co.,  36  Fed.  104,  action  by  administrator  against  citizen 
of  another  State  without  regard  to  citizenship  of  deceased;  Reinach 
T.  Atlantic  &  6.  W.  R.  R.  Co.,  58  Fed.  38,  forclosure  suit  by  an 
alien  bondholder  in  his  own  right  though  mortgage  trustee  la  of 
same  State  with  some  of  defendants;  Bobb  v.  Parker,  3  S.  C  71, 
holding  In  suit  by  assignees  of  a  bond  in  their  own  name.  Juris- 
diction depends  on  their  citizenship,  not  on  tiiat  of  their  assignor. 
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In  the  UMowbag  citing  cases  where  the  syllaboB  principle  was 
InTolved,  Federal  coorta  have  been  held  not  to  have  jurisdlctton: 
Oorernor  of  Georgia  v.  Madraso,  1  Pet  122.  7  L.  79,  Information 
filed  by  the  governor  on  behalf  of  the  State  which  was  held  to  be 
the  party  Interested;  Newton  v.  Commissioners,  100  V.  8.  660.  25 
L.  711,  holding  that  no  injunction  would  lie  to  prevent  removal  of 
a  State  capital  under  a  State  law;  Louisiana  v.  Jumel,  107  U.  S.  766, 
27  L.  461,  2  8.  Ct.  165,  dissenting  opinion,  majority  holding  that 
mandamus  would  not  Issue  to  compel  State  officers  to  apply  funds 
In  treasury  in  a  manner  forbidden  by  the  State;  Cnnningham  t. 
Macon  ft  B.  R  B.  Co..  109  U.  8.  462,  463.  27  Zi.  9B8,  8  8.  Ot  612.  613. 
dissentlDg  opinion,  majority  holding  the  court  had  no  jurisdiction 
where  It  was  seen  the  State  was  an  indispensable  party;  Hagood  v. 
Southern,  117  U.  S.  70.  29  L.  811,  6  S.  Ct  616,  arguendo,  that  a  suit 
against  State  officers  to  compel  performance  of  an  obligation  which 
belonged  to  the  State  in  its  political  capacity  would  not  lie;  Hans 
V.  Louisiana.  134  V.  S.  16.  83  L.  847,  10  S.  Ct  SOT,  holding  a  State 
cannot  be  sued  In  Federal  court  without  Ite  consent;  Wisconsin  t. 
Dulnth,  2  Dill.  411,  F.  O.  17,902,  holding  a  State  cannot  sue  in 
Federal  Olrcuit  Court;  Board  Qannt  76  Va.  4^,  suit  to  compel 
State  board  to  pay  public  moneys  Into  the  inking  fund  for  the 
t>eQeflt  of  State  creditors,  as  lieing  In  effect  a  suit  against  the  State; 
and  by  analogy  in  Barney  v.  Baltimore  City,  6  Wall.  285,  18  L.  820, 
it  was  held  that  Circuit  Conrt  could  not  render  a  decree  In  a  par- 
tition suit  unless  all  the  Joint  owners  are  subjected  to  ito  Juris- 
diction. 

Other  cases  in  which  the  rule  has  been  dted  generally  are:  Vat- 
tier  T.  Hlnde,  T  Pet  268.  8  L.  679.  bolding  if  a  case  could  be  decided 
on  Its  merito  between  those  parties  regularly  before  the  court  it 
should  be  decided  though  others  might  be  -Interested;  Irwin  v. 
Dlxion.  9  How.  29,  13  L.  34,  arguendo,  that  a  temporary  Injunction 
should  not  be  made  perpetual  until  the  title,  if  disputed,  is  settled: 
Shields  V.  Barrow,  17  How.  140, 141.  15  L.  160,  161,  discussing  effect 
of  act  of  February  28,  1829,  as  to  nonjoinder  of  parties  who  could 
not  be  served  with  process;  Virginia  GouiKm  Cases,  114  TI.  8.  836. 
29  L.  209.  5  8.  Gt  965.  dissenting  opinion,  pointing  out  that  all 
the  cases  in  which  redress  bad  been  afforded  to  Individuals  against 
Stete  action,  bad  been  cases  of  State  aggression,  not  of  refusal  to 
fulflll  an  obligation;  Gill  v.  Stebblns,  2  Paine,  419,  F.  G.  5,431,  hold- 
lug  that  Jurisdiction  depended  on  the  situation  of  the  parties  to  the 
record;  McWborter  t.  Pensacola  ft  A.  B.  B.  Co.,  24  Fla.  460,  12 
Am.  8t  Bep.  223,  5  So.  131,  2  L.  B.  A..  606,  as  having  been  modified 
l>y  later  cases,  and  holding  the  rule  only  applied  where  the  State 
was  interested  under  contract  or  property  right  or  as  real  plaintiff 
in  a  suit  by  State  officers. 

The  following  citing  cases  distinguish  the  rule  of  the  principal 
case,  and  hold  that  the  suits  were  not  In  fact  suits  against  a  State; 
Uancock  v.  Walsh.  3  Woods.  360.  F.  C.  6,012,  bill  to  restrain  com> 
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mlSBloner  of  general  land  office  from  allowing  locations  within 
IliQlts  of  complainant's  grant;  Chicago  &  N.  W.  B.  B.  Co.  t.  D^.  S5 
Fed.  86%  1  L.  B.  A.  747,  and  salt  against  nUroad  commlsslonera 
of  another  State;  Tnchman  t.  Welch.  42  Fed.  560,  snlt  to  restrain 
county  attorney  In  a  proceeding  under  the  liquor  law;  Butler  t. 
Ellerbe,  44  S.  O.  261.  22  8.  E.  429,  action  to  restrain  comptroller- 
general  and  State  treasurer  from  paying  salaries.  It  Is  also  cited  in 
the  following,  which  distinguish  and  modify  the  rule:  United  States 
V.  Lee,  106  U.  8.  242.  27  L.  180,  1  S.  Ct  270,  ■  dissenting  opinion, 
arguing  that  In  the  principal  case  the  property  InTolved  remained  in 
the  possession  of  the  defendants;  In  re  Ayera,  123  tJ.  S.  487,  488,  511. 
81  L.  228,  281,  8  a  Ot  178, 186,  explaining  the  rule  and  holding  that 
the  question  of  Jurisdiction  under  the  eleventh  amendment  was 
not  always  determined  by  the  nominal  parties  to  the  record  and  the 
court  would  look  beyond  it;  Wood  t.  Mann,  1  Sumn.  584,  F.  O. 
17,052,  arguing  that  the  question  In  the  principal  case  was  not  one  of 
Jurisdiction  but  of  proper  parties  to  lead  to  a  final  decree;  McCauley 
T.  Kellogg,  2  Woods.  21,  F.  C.  8,688,  as  not  applicable  when  the 
parties  defendant  had  no  real  Interest,  but  wen  sued  as  officers  to 
compel  them  to  execute  file  laws  of  the  State;  State  v.  Burke,  38 
La.  Ann.  604,  as  one  of  a  long  list  of  authorities  holding  that  a  State 
could  not  be  sued;  Michigan  State  Bank  t.  Hammond,  1  Doug. 
(Mich.)  533,  530,  540.  contrasting  the  rule  with  Bank  t.  Hastings,  In 
Walk.  Ch.  13,  as  having  been  founded  on  tort  while  that  of  Bank 
V.  Hastings  was  founded  on  contract;  Lowry  v.  Thompson.  25  S.  C 
419,  420,  430.  431,  432,  1  S.  E.  -148,  161,  1S2,  163,  as  having  been 
overmled  by  Louisiana  t.  Jnmel.  107  U.  8.  711,  27  L.  448,  2  S.  Ct 
128^  and  stating  the  rule  to  be  that  an  action  In  form  against  an 
officer  conld  not  be  maintained  if.  In  fact,  It  was  against  tiie  State; 
Water-Power  Co.  v.  Electric  Street,  etc.,  Co.,  43  8.  0.  168,  20  8.  B. 
1007,  holding  the  State  was  an  Indispensable  party  In  an  action  to 
enjoin  a  purchaser  of  water  power  from  the  State,  and  equity  had 
no  Jurisdiction;  State  v.  Doyle,  40  Wis.  204,  206,  210,  211.  212.  213. 
214,  215,  as  not  applicable  to  suit  In  Federal  court  by  a  private  party 
against  a  State  officer  who  bad  no  |>ersonal  interest  or  liability,  it 
being  really  a  suit  against  the  State. 

Judicial  power  is  only  exercised  for  the  purpose  of  giving 
effect  to  the  will  of  the  legislature,  not  that  of  the  Judge,  p.  866. 

Otted  and  aintUed  In  the  fdllowlng  cases  concerned  princlpaltr 
with  the  qnestion  of  discretionary  power  of  courts  and  Judges: 
In  re  Bariy,  42  Fed.  122,  F.  O.  1,068.  holding  Circuit  ConrU 
have  no  common-law  Jurisdiction  to  Issue  habeas  corpus,  their 
power  Is  limited  to  commitment  under  process  or  authority  of  the 
United  States;  Bx  parte  Chase,  43  Ala.  811.  holding  that  courts 
must  grant  a  motion  for  change  of  venue  cn  the  ground  of  prejn* 
dice,  if  properly  made;  Robertson  t.  State,  109  Ind.  82,  10  N.  B. 
588,  holding  courts  cannot  adjudicate  claim  to  office  of  lleutenant- 
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govonor  when  Jnrlsdlctlon  la  vested  exclusively  In  the  general 
issembly;  Board  of  Commissioners  t.  Gwln,  136  Ind.  576.  86  B. 
242.  22  li.  R.  A.  410,  conrt  may  not  reconstruct  conrt  rooms  under 
mune  of  repairs,  that  power  being  In  the  board  by  statute.  But  In 
DennU  t.  Dennis.  68  Conn.  198,  Am.  St.  Bep.  101,  86  Aa  38,  84  L. 
R.  A.  4X16,  and  n.,  courts  will  ezerdse  discretion  In  administering 
dlTorce  Jurisdiction  to  prevent  abuse  of  the  laws;  Boody  Watson. 
64  N.  H.  197,  9  AtL  820,  dissentins:  opinion,  majority  holding  the 
court  could  order  an  assessment  of  property  after  the  assessors  had 
ceased  to  hold  office;  State  t.  Cunningham,  83  Wis.  187,  36  Am.  St 
Bep.  45.  S3  N.  W.  58,  17  L.  B.  A.  166,  court  may  take  jaris- 
lUctlon  of  a  suit  on  the  relation  of  a  private  dttzen  In  the  name  of 
the  State,  notwithstanding  the  nttomey-general  had  refused  to 
brb^r  suit  See  also  the  foDowlng  OOng  cues:  Note  In  the  Hatter 
of  Barry.  186  U.  8.  610,  84  I*.  509,  holding  the  Federal  court  bad 
no  Jurisdiction  to  Issne  habeas  corpus  In  suit  of  an  alien  against 
a  citizen;  Coleman  v.  Newby.  7  Kan.  87,  92,  stating  the  province 
if  the  legislature  was  to  make  the  laws,  of  Judiciary  to  construe 
them,  and  of  the  executive  to  enforce  them;  Gage  v.  Gage,  66 
N.  U.  290.  29  AtL  652,  28  L.  B.  A.  864,  and  n..  dissenting  opinion,  a 
tenant  In  common  was  liable  to  account  to  bis  co-tenants  tor  an 
excessive  use  of  the  common  property. 

Agent  cannot  be  sued  In  equity  unless  all  parties  substantially 
Interested  are  before  the  court;  but  If  the  real  principal  cannot  be 
sued,  the  law  will  apply  the  same  remedies  against  the  agent 
pp.  842.  848. 

This  ruling  Is  Indorsed  and  relied  upon  In  the  following  cases.  In 
which  suits  against  agents  have  been  sustained:  Virginia  Coupon 
Cases,'  114  U.  a  289,  294.  296.  20  L.  192,  194,  105,  6  S.  Ot  918. 
916.  917.  holding  tax  collector  refusing  to  accept  coupons  on  State 
bonds  for  taxes,  must  produce  a  valid  State  law  to  Justify  his 
refnaal;  In  re  Ayers,  128  U;  S.  612.  613.  31  L.  232,  8  S.  Ct  186,  187, 
dlMOiting  o^nion,  majorl^  holding  that  In  certain  events  the 
court  would  proceed  against  an  officer  as  If  the  State  were  iiar^; 
Bonaparte  v.  Camden,  etc.,  R.  B.  Co.,  1  Bald.  218,  F.  a  1.617, 
holding  that  Injunction  would  lie  against  a  person  assuming  to 
act  under  an  unconstitutional  law,  though  not  against  the  princi- 
pal; Adams  V.  Bradley.  6  Sawy.  222,  223.  F.  C.  48.  as  an  Illustra- 
tion of  a  case  where  a  State  office  could  be  sued  In  his  Individual 
capacity;  ^ler  t.  Walker,  24  Fed.  Oss.  470^  action  by  army  officer 
against  Uw  reg^ental  paymaster  for  double  rattons;  Baring  v. 
Erdman.  2  Fed.  Oas.  786)  Injunction  to  restrain  ^ents  of  State 
board  of  canal  commissioners  from  entering  on  lands  for  diverting 
a  stream,  without  authority  of  law;  Head  v.  Porter.  48  Fed.  482, 
483.  suit  against  government  officer  for  Infringement  of  a  patent 
although  acting  under  government  orders;  Webster  t.  French,  U 
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lU.  272,  suit  to  compel  specific  performance  of  a  sale  of  govern- 
ment property  wbere  the  State  not  a  party;  Herr  t.  Central,  etc.. 
Asylum,  97  Kj.  462,  53  Am.  St  Rep.  416,  80  S.  W.  1372,  grant  of  an 
Injunction  to  restrain  the  asylum  from  creating  a  nuisance  by  con- 
«tnicttng  dams  across  a  creek;  Anderson  t.  State,  28  Miss.  474. 
■suit  against  county  tax  collector  to  restrain  sale  of  debts  and 
claims  for  a  void  assessment  where  there  was  no  provision  for 
making  the  county  a  pajrty;  Swasey  v.  North  Carolina  H.  R.  Co.,  71 
N.  O.  574,  suit  by  holders  of  State  bonds  issued  in  aid  of  a  railroad 
grant  to  enforce  their  lien  on  the  railroad;  0.  A  O.  R.  K.  Co.  v. 
Miller,  10  W.  Va.  416,  upholding  the  right  to  sue  a  State  officer, 
when  State  cannot  be  sued,  either  to  require  or  inhibit  the  perform- 
ance of  a  purely  ministerial  duty. 

Other  citing  cases  are:  Young  v.  Montgomery,  etc.,  B.  R.  Co.,  2 
Woods,  612,  F.  C.  18.166,  holding,  where  a  State  is  concerned.  It 
should  be  made  a  party,  if  possible;  Tobln  t.  Walklnsbaw,  McAII. 
46,  F.  C.  14.068,  and  United  States  v.  Parrott,  McAU.  281.  282,  F. 
C.  16,998,  In  discussion  as  to  necessary  and  Indispensable  parties; 
<k>nnoIIy  v.  Wells.  33  Fed.  208.  In  a  suit  against  executors,  all  must 
be  bound;  State  t.  Ourran,  12  Ark.  350.  holding  the  right  of  a 
citizen  to  sue  a  Stete  was  not  restricted  to  money  demands;  Moore 
•  V.  Scfiool  Trustees,  10  III.  86,  holding  a  suit  to  set  aside  a  sale  of 
school  lands  properly  brought  by  the  township  school  trustees;  In  re 
City  of  Mount  Vernon,  147  111.  366,  36  N.  B.  634.  holding  a  State 
cannot  be  made  a  party  to  suit  to  confirm  a  special  tax  for  a  public 
improvement;  Francis  v.  Porter,  7  Ind.  217,  holding  in  foreclosure 
auit,  where  the  State  was  a  necessary  party  on  account  of  a  loan 
from  the  tinklng  fund,  the  commissioners  should  have  been  made 
parties;  Dreuz  t.  Kennedy,  12  Bob.  (La.)  504,  holding  a  party  In 
poBsesaion  of  land  Is  bound  to  defend  an  action  to  recover  posses- 
alon,  if  the  owner  cannot  be  found;  Polack  v.  Mansfield,  44  Oal.  42, 
18  Am.  Rep.  156.  allowing  ejectment  to  be  maintained  against 
United  States  officer,  holding  for  the  government 

Distinguished  in  Divine  v.  Harvie,  7  T.  B.  Mon.  441,  18  Am.  Dec 
196.  holding  that  a  State  cannot  be  made  a  garnishee,  nor  can  its 
auditor  or  treasurer,  In  respect  of  moneys  due  by  the  State;  Louisi- 
ana ▼.  Jumel,  107  V.  8.  78S,  738.  27  L.  456,  457,  2  S.  Ot  147,  148; 
in  dissenting  opinion,  majority  holding  that  State  officials  could 
not  be  compelled  by  mandamus  to  perform  an  official  duty. 

An  indepoident  toniga  sovereign  cannot  be  sued,  but  if  the 
Tight  Is  in  the  plaintiff,  and  possession  In  the  defendant,  the  Inquiry 
cannot  be  estopped  by  a  mere  suggestion  of  sovereignty,  p.  870. 

Cited  In  United  States  v.  Lee.  106  U.  S.  243.  27  L.  190.  1  S.  Ct 
280,  In  dissenting  opinion,  majori^  holding  that  the  United  States 
can  only  be  sued  in  the  cases  provided  by  congress;  Briggs  v. 
Lightboats,  11  Allen,  186,  holding  tliat  Uena  for  labor  and  materials 
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on  a  vessel  bnllt  ana  paid  for  by  tbe  United  States  cannot  after 
tbe  title  has  vested  in  the  United  States,  be  enforced  In  State  courts. 

Equity  will  interfere  to  prevent  the  transfer  of  a  specific  article 
which.  If  transferred,  would  be  Irretrievably  lost  to  the  owner;  Ita 
promise  Is  to  arrest  an  Injury  and  prevent  a  wrong,  the  remedy 
being  more  benefldal  than  the  law  can  give.  p.  845. 

Numerous  citing  cases  on  this  point  apply  the  principle  In  pre- 
vention of  wrongful  acts.   Thus  in  Virginia  Coupon  Cases,  114  V. 
S.  295,  29  L.  194,  5  S.  Ct.  916,  an  action  In  detinue  to  recover  articles 
wrongfully  seized  for  taxes  was  sustained  as  analogous  to  an  In- 
junction to  prevent  wrongful  seizure;  in  Orr  v.  Littlefleld,  1  Wood. 
&  M.  15.  F.  C.  10,590.  continued  sales  of  a  patented  article  was 
enjoined;  BeU  v.  Ohio  Life,  etc.,  Ga.  1  Blsa.  269,  F.  a  1,260,  ordering 
the  retmn  hj  State  facers  of  the  snhJect-matter  of  an  injunction 
Issued  by  Federal  conrt  taken  possession  of  after  issne  of  the  In- 
jonctton;  Tyler  v.  Walker,  24  Fed.  Oas.  472,  holding  that  an  army 
paymaster,  as  a  government  officer,  was  suable  for  money  In  his 
hands;  Blindell  v.  Hagan,  64  Fed.  42,  enjoining  a  combination  to 
prevoit  shipowners  from  shipping  a  crew;  Crescent  City  Gas  Light 
Co.  V.  New  Orleans  Gas  Light  Co.,  27  La.  Ann.  143,  enjoining  the 
assertion  of  an  alleged  right  to  an  extended  franchise  which  would 
destroy  plaintilfs  franchise;  Byan  v.  Brown,  18  Hlch.  212,  100  Am. 
Dee.  161,  enjoining  the  removal  by  State  officials  of  a  private  dock 
without  legal  authority;  Commercial  Bank  v.  Stete,  4  Smedes  A 
M.  497,  498,  dissenting  opinion,  majority  holding  equity  would  re- 
strain collection  of  bank  debts  on  a  proceeding  by  district  attorney 
against  the  bank  for  violating  Its  charter;  Barr  v.  Essex  Trades 
Conncll,  53  N.  J.  Eq.  134,  30  Atl.  893,  enjoining  the  boycott  of  a 
business;  Delafleld  v.  State,  26  Wend.  221;  S.  C,  2  Hill,  177,  re- 
straining transfer  of  certificates  of  State  stock  Improperly  issued  by 
Slaite  agente;  Scndder  v.  Trenton-Delaware  Falls  Co.,  1  N.  J.  Bq. 
717,  23  Am.  Dec.  761,  enjoining  trespass  which  would  destroy  the 
estate;  Tyack  v.  Brnmley,  1  Barb.  Ch.  634;  S.  O.,  4  Edw.  Gb.  273, 
restraining  interference  by  chamber  of  commerce  with  the  port 
wardens  of  New  York;  E.  H.,  etc.,  R.  E.  Co.  v.  N.  Y.,  ete.,  E.  R. 
Co.,  110  N.  Y.  134. 17  N.  E.  682,  injunction  to  prevent  a  rival  railway 
company  taking  land  over  which  petitioner  had  acquired  vested 
rlghte;  Flood  v.  Van  Wormer.  147  N.  T.  289,  41  N.  IL  670,  restraining 
highway  commisdoners  from  removing  a  honse  as  an  alleged 
encroachment;  Secor  v.  Witter,  89  Ohio  St  286,  prevmtlng  an  In- 
dorsee of  a  note  atteched  before  maturity  and  having  actual  notice, 
from  transferring  the  note  so  as  to  defeat  the  attachment;  Attorney- 
General  V.  R^lroad  Companies,  35  Wis.  588,  restraining  corporations 
from  abase  of  franchise  or  violation  of  public  law.  collecting  numeiv 
6ns  authorities  on  iitjnnctiim  at  suit  of  i^vate  partlM  Cor  i^vate 
wrong. 
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Oltlng  caeea  In  which  the  converse  of  the  proposition  la  by  an&logj 
■utalned,  are  Brent  r.  Bank  of  Washington,  10  Pet  61S.  9  55i 
tbe  court  refusing  to  compd  a  bank  having  a  Hen  on  stock  of  a 
deceased  stockholder,  to  transfer  the  stock  before  satlsfacttcm  of  a 
Btatnte-barred  debt;  Bngllsh  t.  8mo<^  84  Ind.  125.  7  Am.  Bep.  224, 
refusing  to  enjoin  the  Issue  of  bonds  for  pnbUe  ImproTements,  when 
the  Issue  rests  in  the  discretion  of  county  commissioners  and  there 
Is  no  fraud;  BnUer  r.  EUerbe,  44  8.  G.  264,  22  S.  B.  430,  refusing 
to  enjoin  State  officials  from  paying  certain  salaries  on  the  allega- 
tion of  unconstitutionality  of  the  salary  statute.  Other  citations  on 
this  point  are:  Baker  t.  Blddle,  Bald.  408,  400,  F.  O.  704,  dls- 
cuuing  cases  for  vnjf&e  Interferrace  of  equity;  State  t.  Dobnclet, 
28  La.  Ann.  708,  dissenting  opinion,  majorl^  holding  there  Is  no 
Jurisdiction  In  equity  to  try  the  right  to  ah  office. 

Distinguished  In  Lonlsiana  t.  Jnmel,  107  TJ.  S.  72i.  Sfl  L.  462,  2 
8.  Gt  1S8,  holding  that  State  officers  could  not  be  compelled  to  pay 
out  to  bondholders  money  which  lawfully  belonged  to  the  State; 
Shelton  t.  PhLtt  139  U.  S.  60S,  699,  35  L.  277.  11  8.  Ct  64S,  649. 
showing  that  the  decision  rested  on  grounds  of  Irreparable  injury, 
and  was  no  authority  for  holding  that  eqnlt?  could  restrain  col- 
lection of  a  tax  merely  because  it  was  Told;  Buchanan  t.  Marsh, 
17  Iowa,  498,  holding  that  there  must  be  a  Judgment  creating  a 
lien  before  a  creditor  can  enjoin  sale  by  the  debtor;  Bouldln  t. 
Alexander,  7  T.  B.  Mon.  483,  436,  dissenting  opinion,  majority  hold- 
ing that  remedy  of  owner  of  property,  seized  nnder  execution 
against  another,  is  at  law,  not  in  equity;  Cronan  t.  Peters,  9  La. 
Ann.  476,  holding  a  govemment  officer  not  liable  In  equity  for  error 
in  construing  a  contract  afterwards  ratified  by  govmiment,  and 
resulting  In  toss  to  contractor;  State  t.  BnAe,  85  La.  Ann.  198,  the 
court  will  not,  during  pendency  of  a  superBedeaa,  rendor  any 
decree  which  would  practically  destroy  ita  effect 

Equity  —  Deoree  i^alnst  State  offleera.— When  the  State  la  not  a 
party  and  the  court  baa  jurisdiction  of  the  parties  on  tiie  record,  a 
decree  should  be  made  In  equity  against  State  officers  assuming  to 
act  under  an  uncoQBtitutional  law.  Their  personal  responsibility 
for  the  subject  of  the  action  being  admitted,  they  must  be  bdd  to 
have  a  real  int^est  p<  858. 

Cited  to  this  point  in  Ghafhralz  t.  Board,  11  Fed.  WS,  dissenting 
opinion,  majority  holding  that  State  offleera  would  be  enjoined  from 
dlTorting  a  fund  collected  and  set  apart  for  a  specific  purpose; 
Dunn  T.  State  University.  9  Or.  362.  holding  the  Immunity  of  a  State 
does  not  cover  Its  agents  who  hold  titie  and  possession  of  property 
ag^nst  which  a  third  party  has  a  valid  claim. 

Distinguished  In  State  v.  Burke,  38  La.  Ann.  508,  holding  the  rale 
did  not  apply  when  the  autboritr  pleaded  waa  an  article  of  tb» 
GfHiatitutioa. 
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Void  statute  can  never  afford  any  protection  to  the  oflScen  who 
oecnte  It,  p.  868. 

CBted  and  reUed  on  In  Woobwy  t.  Dodge,  6  McLean.  146,  F.  a 
1^032,  sustaining  Injunction  against  collection  of  tax  on  banks 
under  the  tax  act  of  18G2;  Schandler  Bottling  Co.  t.  Welch.  42  Fed. 
566,  sustaining  proceedings  to  prevent  sole  of  Intoxicating  liquors 
In  original  packages  under  an  tinconptitutlonal  State  law;  Stevens 
T.  R.  &  B.  R.  B.  Co.,  29  Vt  665,  restraining  the  application  of 
capital  subscribed  for  a  specific  railroad  to  an  extension  of  the  line 
under  a  void  statute;  Boales  Ferguson,  76  N.  W.  19.  reftising  to 
hold  an  administrator,  acting  under  a  void  statute,  to  be  protected 
thereby;  People  ▼.  State  Treasurer.  24  Mich.  474,  allowing  man- 
damus to  compel  State  treasurer  to  deliver  up  bonds  deposited  wltb 
him  under  a  void  law;  Lynn  v.  Polk,  8  Lea,  1S4,  In  concurring 
opinion,  holding  an  officer,  while  executing  an  nnconstitutional  act 
U  not  acting  by  authority  of  the  State.  See  also  note  to  64  Am. 
Dec.  61,  65.  on  liability  for  acts  done  under  an  unconstitutional 
statute;  note  to  1  Am.  St  Rep.  75.  on  tbe  effect  of  acte  done  onder 
an  unconstitntional  statute. 

Distinguished  In  Louisiana  v.  Jnmd.  107  V.  8.  741,  27  L.  468,  2 
8.  Ot  16S.  dissenting  opinion,  and  State  v.  Burke,  33  La.  Ann.  608. 
showing  the  rule  did  not  apply  when  the  authority  Invoked  was 
tbe  Constitution;  Noble  v.  Inidianapolls,  16  Ind.  509,  showing  the 
role  did  not  apply  when  the  lav  was  valid  and  the  act  complained 
of  only  Irregular. 

Injunction  is  proper  to  restrain  a  State  officer  ttom  performing 
ao  official  duty,  such  as  the  collection  of  an  unlawful  tax,  which 
would  lead  to  a  continuing  Injury,  for  which  the  law  could  afford 
no  adequate  remedy,  p.  SM. 

The  fAODg  cases  which  apidy  the  fttr^lng  are  nnmerons.  Bely- 
ing upon  tills  rule.  State  officers  have  been  restrained  by  Injunction 
in  the  following  citing  cases:  Davis  v.  Gray,  16  Wall.  220,  21  L. 
468,  respecting  tbe  forfeiture  of  a  railway  company's  .land  grant: 
Louisiana  v.  Jumel,  107  U.  S.  768,  27  L.  465,  2  S.  Ct  167,  dissenting 
opinion,  in  commenting  on  Davis  v.  Gray,  supra;  Cunningham  v. 
Macon  &  B.  R.  R.  Co.,  109  U.  S.  465,  27  L.  996,  8  S.  Ot.  298.  and 
Ix)wry  V.  Thompson,  26  S.  C.  422,  1  S.  B.  146,.  holding  that  the 
rule  was  tiie  limit  In  suite  ai^nst  State  offidals;  Virginia  Coupon 
Oase^  114  n.  a  814,  29  L.  an.  6  8.  Ct  927,  and  Baltimore  ft  O.  R. 
R.  Co.  T.  Alien,  17  Fed.  176,  preventing  collection  of  taxes  by  sale 
of  railroad,  after  tender  of  tax-receivable  coupons:  Pennoyer  v. 
McConnanghty,  140  U.  S.  10,  'l2,  18,  36  L.  266,  366,  368,  11  S.  Ot 
701,  702,  704.  affirming  S.  0.,  14  Sawy.  588,  43  Fed.  199,  as  an  in- 
stance of  an  action  which  was  not  against  the  State  within  the 
eleventh  amendment;  In  re  Tyler,  149  U.  S.  188,  190,  87  L.  697, 
606,  18  &  Ot  TO2,  703,  sustaining  grant  of  an  Injunction  against 

Vol.  K  — 23 


Digiiized  by 


0  Wheat  788-008 


Notes  on  U.  8.  B^om. 


collection  of  State  tax  on  property  In  hands  of  a  receiver  appointed 
by  Federal  court;  Reagan  v.  Farmers*  Loan,  etc.,  Oo.,  164  U.  S.  380, 
88  L.  1020,  14  S.  Ot  1051,  holding  that  a  snlt  against  State  railroad 
commission  was  not  against  the  State;  Belknap  r.  Skdilld.  161  XJ.  8. 
18;  40  L.  602.  16  8.  Ot  445,  holding  that  officers  or  agents  of  the 
United  States,  acting  nnder  goTemment  orders,  are  personally  IlaUe 
to  suit  for  Infringing  a  patent;  Scott  t.  McDonald.  16S  U.  8.  112, 
114,  41  L.  653,  17  S.  Ct  263.  264,  restraining  State  officers  from 
seizing  liquor  Imported  for  private  nse  nnder  an  nnconstitntlonal 
law;  Tlndal  v.  Wesley,  167  U.  S.  220,  42  L.  142,  17  S.  Ot  776,  sus- 
taining an  action  to  recover  possession  of  real  estate  from  State 
officers  claiming  to  hold  It  because  title  and  possession  was  In  the 
State,  collecting  and  reviewing  authorities;  Bonaparte  v.  Oamden, 
ntc,  R.  B.  Oo.,  Bald.  217,  281,  282,  F.  0.  1.617,  restraining  corpora- 
Mon  agents  where  the  corporation  could  not  be  sned;  State  Lottery 
Co.  V.  FItzpatrick,  3  Woods,  256,  258,  261,  263,  F.  0.  8,541,  restrain- 
ing State  officers,  acting  under  statute,  from  Invading  franchises 
of  a  corporation:  Spooner  t.  McConnell.  1  McLean,  355,  F.  0.  13.246, 
i-estralnlng  Individuals  assuming  to  act  on  behalf  of  a  State,  and 
stating  the  principles  governing  injunctions;  Murdock  v.  Woodson, 
2  Dill.  204,  F.  O.  9,012,  restraining  governor  of  State,  acting  as  its 
special  agent  in  foreclosing  a  mortage  for  the  benefit  of  the 
State;  Georgia  v.  Atkins.  1  Abb.  25.  F.  0.  6,850.  86  Oa.  817.  en- 
joining threatened  proceedings  of  a  collector  of  Internal  revenue 
to  collect  an  unauthorized  tax;  Chaffralz  v.  Board,  11  Fed.  647. 
dissenting  opinion,  majority  sustaining  Injunction  against  State 
officers  from  diverting  a  fund  collected  and  set  apart  for  a  specific 
purpose;  Claybrook  v.  City  of  Owensboro,  16  Fed.  304.  restraining 
board  of  school  trustees  from  discriminating  In  distributing  school 
taxes  nnder  unconstitutional  law;  President  ete..  of  Yale  San- 
ger, 62  Fed.  180.  restraining  State  treasurer  from  tiireatened 
diversion  of  funds  appropriated  for  the  college,  under  authority 
of  an  unconstitutional  law;  Oregg  v.  Sanford,  65  Fed.  165,  28  TT. 
8.  App.  313.  holding  suit  to  restrain  State  assessor  from  assessing 
for  an  unauthorized  tax  was  not  against  the  State;  Cuban  Steam- 
ship Oo.  V.  FItzpatrick,  66  Fed.  68,  restraining  the  mayor  and  chief 
of  police  from  Interfering  vrith  loading  of  a  ship  under  unconslltu- 
tional  statute;  Mills  v.  Oreen,  67  Fed.  824,  restraining  the  super- 
visor of  registration  from  carrying  out  State  laws  restricting  the 
right  of  siifTrage;  Western  U.  Tti.  Oo.  t.  Henderson,  08  Fed.  S97, 
508,  holding  that  State  officer  would  be  enjoined  only  If  the  statute 
under  which  he  was  claiming  to  act  was  void;  Grether  y.  Wright 
75  Fed.  749,  43  U.  S.  App.  770,  holding  that  where  a  State  law 
expressly  gave  a  remedy  by  injunction.  Federal  courts  In  equity 
would  apply  the  same  remedy;  Third  Nat  Bk.  v.  Mylln,  78  Fed. 
886,  restraining  Stete  officers  from  collecting  tfiz  on  shares  In 
national  banks  under  a  statute  alleged  to  be  in  violation  of  tear- 
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teentti  amendment;  Mntnal  Ufe  Ine.  Oo.  t.  Boyle.  82  Fed.  TIO,  en- 
lolning  State  superintendent  of  Insurance  from  refnslnff  a  Ucense 

to  an  Insnranoe  company  to  do  business  in  State  when  the  law 
allowed  him  no  discretion;  Cobb  v.  Clough,  S3  Fed.  609.  restraining 
sale,  as  school  lands,  of  lands  claimed  under  a  prior  railroad  grant; 
Bank  of  Kentucky  v.  Stone,  88  Fed.  392,  suit  to  enjoin  the  certifica- 
tion of  muntclpal  tax  on  bank  organized  under  State  law;  Mayor, 
etc..  of  Oolnmbns  t.  Bodgers.  10  Ala.  46.  restraining  collection  of 
tal&ge  tolls  In  violation  of  a  franchise,  In  which  there  was  a  penal 
dause;  Bmn«:  t.  Bryan.  60  Ala.  52S,  sustaining  bill  by  a  lawfn) 
dia>Iff.  whose  office  had  heea^  erroneously  declared  vacant,  to  en- 
join an  appointee  from  exercising  duties  of  office;  Port  of  Mobile 
T.  LonlsvlUe,  etc.,  R.  R.  Co.,  81  Ala.  124,  B  Am.  St  Rep.  351,  4 
So.  Ill,  restraining  a  municipality  from  enforcing  an  ordinance 
which  would  destroy  a  street  railroad  franchise;  Parker  v.  Garri- 
sm.  m  m.  264,  snstalnlng  bill  for  Injnnctlra  in  the  nature  of  a 
Vedfie  performance  of  an  agreement  req^ectlng  personal  chattela; 
North.  Pac  B:  B.  Oo.  t.  Garland,  6  Mont  196,  197,  8  Pac.  161,  re- 
straining collection  of  tax  on  exempt  property;  Burnet  v.  Cincin- 
nati, 3  Ohio.  88,  17  Am.  Dec.  584,  restraining  sale  of  lots  for  dty 
taxes;  Mosson's  Appeal.  70  Fa.  St  31.  restraining  an  adjoining  owner 
from  using  a  party-wall  before  paying  his  share  of  the  cost;  Lyna 
T.  Polk.  8  Lea.  285,  dissenting  opinion,  majority  sustaining  a  bill 
quia  timet  by  cltizt^n  taxpayers  to  restrain  State  ofRceni  from  pro- 
ceedliv  under  a  rtrid  act;  Kerr  t.  Woolley,  8  Utah,  464.  24  Pac.  884, 
restraining  collection  of  a  void  tax;  Bull  t.  Read.  13  Gratt  87,  tns- 
talnlng  bill  to  test  the  validity  of  a  statute  providing  for  a  system 
of  free  schools  and  the  propriety  of  the  commissioners*  proceedings 
under  it;  Bettman  v.  Harness.  42  W.  Va.  438,  26  S.  B.  272,  86  L.  R. 
A.  &70.  enjoining  unlawful  extraction  of  petroleum  from  larid  as  port 
of  the  land,  while  the  title  was  In  dispute;  State  v.  Cunningham,  81 
WlB.  481.  61  N.  W.  729,  15  L.  B.  A.  567,  and  n.,  enjoining  governor 
of  State  from  carrying  out  an  nnconstltntional  law.  And  see 
note  to  11  Am.  Dec;  601,  on  **  Irreparable  Injury,"  what  It  is;  note 
to  60  Am.  I)ec.  203,  on  Injunctlotts  to  restrain  enforcement  of  taxes. 

The  following  cases  cite  and  apply  the  rule  In  other  directions: 
KendaU  v.  United  States,  12  Pet  616,  9  L.  1217.  affirming  S.  0. 
In  5  Or.  O.  O.  276.  F.  O.  15,517,  holding  that  Circuit  Court  had 
power  to  issue  mandate  to  compel  postmaster-general  to  credit  a 
sum  awarded  on  an  account;  Barber  v.  Barber,  21  How.  602,  16  L. 
228,  holding  that  Federal  courts  have  jurisdiction  of  a  suit  In  equity 
for  alimony  by  a  wife  divorced  by  a  State  court;  United  States  t. 
Lee^  106  U.  8.  246,  246,  27  L.  190,  191,  1  S.  Ot  281.  282,  dissenting 
eplnlon,  defining  the  ground  on  which  the  ruling  rested;  Poor  r. 
Canton,  S  Sumn.  77,  F.  O.  11,272.  holding  ibat  the  continuance 
or  dissolution  of  a  special  injunction  after  the  coming  in  of  the 
answer  was  In  the  discretion  of  the  court;  Baker  v.  Blddl^  Bald. 
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406,  F.  O.  764,  dlBCQsainfr  casea  proper  for  exercise  of  equitable 
juriadlRtion,  as  where  the  remedy  at  law  is  dottbtfnl,  dlfBcalt,  in- 
adeqaate,  or  Incomplete;  Western  Aflsurance  Co.  v.  Ward,  75  Fed. 
342,  holding,  In  action  to  reform  a  imllcy,  that,  before  an  applica- 
tion to  equity  can  be  defeated  on  the  ground  of  an  adequate 
remedy  at  law.  Its  equal  sufficiency  must  be  shown. 

On  the  other  hand  Injunctions  have  been  refused  In  tlie  follow- 
ing dtli^  cases:  Ghonkee  Nation  t.  Qewgto,  6  Pet  78,  8  L.  6B, 
dissenting  <^lnlon,  majority  refusing  to  restrain  a  State  from 
forcible  exercise  of  legislative  power  over  the  Oherokee  Nation,  as 
not  being  a  foreign  State  within  the  Constitution;  Irwin  v.  Dixlon, 
9  How.  27,  13  L.  33,  as  not  proper'  remedy  to  prevent  Injury  to 
private  rights  by  a  public  nuisance,  unless  the  damage  was  greater 
than  to  any  one  else,  and  irreparable,  collecting  authorities;  Anton! 
v.  Greenhow,  107  U.  S.  809,  27  L.  488.  2  S.  Ot  125,  dissenting 
opinion,  majority  holding  that  a  statute  wUdi  provided  for  pay- 
ment of  taxes  with  bond  coupons,  only  after  their  validity  was  as- 
certained, did  not  Impair  the  validity  of  any  contract  with  the 
holder;  In  re  Ayers,  123  V.  S.  498,  499,  500,  31  L.  227,  228,  8  S.  Ot 
179,  180,  holding  a  bill  to  restrain  threatened  offlclal  acts,  where 
the  decree  was  limited  to  one  speclflc  act  was  In  effect  against  the 
State  and  would  not  Ue;  Fltts  v.  McGhee,  172  U.  S.  627,  holding  iD- 
junction  would  not  lie  to  restrain  attorney-general  of  State  from 
enforcing  provisions  of  a  State  law  requiring  tolls;  Gutting  v. 
r.Ubert  6  Blatchf.  268.  F.  C.  8,619.  refuting  to  restrain  illegal 
nssessmrait,  where  the  remedy  at  law  was  adequate;  Carroll  v. 
Perry.  4  McLean,  28,  F.  C.  2,456,  refusing  to  revise  irregularities  of 
^;tate  officers,  unless  State  courts  had  no  Jurisdiction;  La  Mothe 
V.  Fink,  8  Blss.  498,  F.  0.  8,032,  refusing  to  restrain  marshal  from 
levying  on  mortgaged  chattels  in  mortgagee's  possession  under  an 
^'xecutlon  against  luortgagor.  collecting  and  reviewing  authorities; 
Bancroft  v.  Thayer,  6  Sawy.  604,  F.  C.  886,  refusing  to  enjoin 
officers  of  State  board  of  education  ^m  adopting  new  series  of 
school  books;  Atkinson  v.  Phllade^hla  &  T.  B.  R.  Co.,  2  Fed.  Gas. 
107,  refusing  to  enjoin  obstruction  of  navigable  stream  by  a  bridge 
nt  suit  of  shipowner,  where  compensation  was  obtainable  at  law; 
.Tones  V.  Black,  48  Ala.  644,  refusing  to  enjoin  the  holding  of  an 
election,  when  no  injury  to  person,  property  or  rights  shown; 
American  U.  TeL  Co.  v.  Western  U.  TeL  Co.,  67  Ala.  88.  42  Am. 
Rep.  84,  refusing  to  enjoin  erection  of  poles  and  wires,  at  suit  of 
a  foreign  company,  not  showing  It  had  any  business  or  interest  In 
State;  Clayton  v.  Lafargue,  23  Ark.  148,  refusing  to  restrain  col- 
lectira  of  taxes  on  allured  erroneous  assessment;  Oonlson  v.  Harris. 
48  Miss.  746,  770,  refusing  to  restrain  collection  of  tax  greater  than 
assessed,  specifying  what  Is  required  to  found  equitable  Jurisdic- 
tion; McCoy  V.  Corporation,  3  Ohio,  379,  17  Am.  Dec.  608,  refusing 
to  restrain  collection  of  tax  properly  assessed,  but  under  an  on- 
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etnstltattonal  law;  Mechanics',  etc..  Bank  t.  Debolt,  1  Ohio  St  6M. 
to  nme  effect;  and  holding  the  dedsltm  ai»pUed  equally,  whether  the 
plaintiff  wu  an  Individual  or  a  corporation,  unless  the  enforc«nent 
<tf  ttie  tax  would  destroy  the  bank's  franchise. 

The  following  citing  cases  distinguish  the  principal  case  on  tills 
point:  Hagood  v.  Southern,  117  U.  S.  69,  29  L.  811,  6  S.  Ct  610, 
holding  the  distlnctioD  to  be  between  cases  where  the  relief  sought 
was  the  performance  of  a  plain  official  duty  or  State  officers  had 
rlolated  property  rights,  and  those  seeking  affirmatlTe  official  action 
In  performing  an  obligation  Incumbent  on  the  State  In  Its  political 
capacity;  HcOanl^  t.  Seller  2  Woods,  22,  28,  F.  O.  8,688,  holding 
that  State  officers,  though  subject  to  Injunction,  could  not  be  com- 
p^ed,  by  nmndamuB,  to  execute  the  laws  of  the  State;  Branch  t. 
UacoD  ft  B.  B.  B.  Co.,  2  Woods.  888,  F.  O.  1,808,  holding  courts  had 
never  assumed  to  Interfere  with  property  rightfully  In  possession  of 
State;  Tobln  t.  Walklnshaw,  McAlL  31.  41.  42.  F.  O.  14,06a  hold- 
ing the  rule  did  not  Justify  arrest,  by  Injunction,  of  profits  of  a 
mine  from  absent  persons  for  the  purpose  of  obtaining  an  account; 
OoDker  T.  Bankhead,  70  Ala.  refusing  to  specifically  enforce  a 
ctmtract  for  the  hire  of  convict  labor  ^^nst  the  warden's  successor 
In  office;  Mldilgan  State  Bank  v.  HfistlngB,  Walk.  Oh.  (Mich.)  18, 
showing  rule  not  applicable  to  bill  to  enjoin  delivery  of  property 
to  State  trustees,  and  compel  a  sale  for  petitioner's  benefit;  Young- 
blood  V.  Sexton,  32  Mich.  410,  20  Am.  Bep.  656,  arguendo,  that  mle 
did  not  apply  to  a  case  of  taxation  under  the  liquor  tax  law; 
American  Dock,  eto.,  Co.  v.  Trustees,  82  N.  J.  Bq.  439,  holding  rule 
did  not  apply  to  suit  to  quiet  title  and  mjoln  sale  by  Stote  agents 
whoi  ttie  tille  was  in  dispute. 

Bank  of  the  United  States.—  Ite  chartei^  Is  a  law  by  which  the 
bank  is  created,  and  from  which  It  derives  all  Ito  faculties;  it  can 
acquire  no  right,  make  no  contract,  and  bring  no  suit  not  autbor- 
l»d  hj  a  law  of  the  United  States,  p.  828. 

Olted  and  by  analogy  applied  In  The  Commercial  Nat.  Bank  of 
Cleyeland  v.  Simmons,  1  Fllpp.  4S2,  465,  F.  C.  8.062,  holding  that 
suite  by  national  banks  are  brought  under  the  banking  act  of  1864, 
and  the  limitations  in  section  11  of  the  Judiciary  act  do  not  apply 
to  them;  In  SUte  v.  Southern  Pacific  Oa,  28  Or.  481,  31  Pac.  902. 
holding  that  a  petition  to  remove  a  cause  to  Federal  court,  which 
shows  that  the  Southern  Fadflc  Company  Is  a  corporation  organised 
undCT  a  State  law,  does  not,  on  that  ground,  authorise  a  removaL 

Bank  of  the  United  States.—  The  clause  In  act  of  Incorporation. 
ttiabUng  the  bank  te  sne  In  United  States  courts,  Is  constitutional, 
and  to  be  ob^ed  In  all  courts,  p.  828. 

The  following  dtlng  cases  apply  this  ruling:  Bank  v.  Planters* 
Bank,  9  Wheat  905,  910,  6  L.  244.  246.  as  having  decided  tb« 
^oeatloB  <tf  Jorlsdlctton  In  case  where  United  States  Bank  brought 
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mlt  against  a  bank  incorporated  under  State  law,  stocbhoMers  In 
botb  banks  being  citizens  of  same  State;  Veazie  Bank  t.  Fenno,  8 
WalL  6B1,  19  L.  488,  dissenting  opinion,  as  having  decided  the 
eonstltotlDnallty  of  the  Bank  of  the  United  States;  majority  holding 
oongress  could  tax  notes  of  any  State  bank  paid  out  by  a  national 
bank;  daflin  t.  Honseman,  93  U.  S.  136.  2S  L.  838,  holding  that  an 
assignee  In  bankmptcy  might  ane  In  State  courts  to  recover  assets 
of  the  bankrupt;  Fobs  v.  First  Nat  Bank.  1  McCrary.  476,  8  Fed. 
187.  and  Third  Nat  Bank  v.  Harrison.  3  McCrary.  165,  8  Fed.  723, 
applying  same  rule  to  the  provisions  of  revised  statutes,  section 
629.  as  to  suits  against  national  banks;  First  Nat  Bank  t.  Oarliug- 
house,  22  Ohio  St  004,  10  Am.  Bep.  759.  saying  that  the  power  of 
congress  to  establish  national  banks  must  be  considered  as  setOed. 

Dlstlngnlshed  in  Myers  t.  Union  ^ciflc  B.  B.  Co.,  8  McCrary,  679. 
680,  16  Fed.  293,  showing  that  mUng  did  not  apply  to  cases  of 
removal  from  State  courts,  and  that  a  suit  to  recover  damages, 
caused  by  defendant's  negligence,  did  not  arise  under  Federal  laws. 
Limited  in  Adams  Express  Co.  v.  Denver  &  B.  O.  B.  B.  Co.,  4 
McCrary,  82,  16  Fed.  716,  holding  that  a  case  could  not  be  said 
to  arise  under  Federal  law  simply  because  It  was  a  suit  or 
against  a  corporation  organised  under  a  Federal  statute  —  congress 
might  have  so  enacted,  but  has  not  done  sa 

Bank  at  United  States.—  Its  right  to  sue  In  Federal  courts  rests 
on  its  charter,  which  is  a  law  of  the  United  States;  It  la  tndqwndent 
of  the  onestlon  Involved,  which  may  be  unconnected  with  any  law 
of  the  United  States,  pp.  825,  826. 

The  Importance  of  this  ruling,  as  regards  national  banks,  has 
bera  impaired  by  the  acts  of  March  3,  1887.  and  August  18,  1888, 
making  the  banks,  for  purposes  of  suit,  dtlsens  of  the  States  in 
which  they  carry  on  business.  CUting  cases  concerning  national 
banks,  relying  upon  the  syllabus  holding,  are:  Petri  Commercial 
Bank.  142  U.  8.  648,  86  U  1145,  12  S.  Ct  826.  holding  a  national 
bank  may  sue  a  citlaen  of  another  State  In  Federal  court  of  defend- 
ant's district  by  reason  alone  of  diverse  citizenship;  Bx  parte  Jones. 
164  U.  S.  692,  41  L.  601.  17  S.  Ct  223,  showing  that  since  the  act  of 
March  3,  1887,  the  bank's  right  of  suit  In  Federal  courto  depended 
on  citizenship  alone;  The  Manufacturers'  Nat  Bank  t.  Baack,  8 
Blatchf.  146.  2  Abb.  241.  F.  0.  9^06%  sustaining  right  of  national 
bank  at  Chicago,  to  sue  cinsen  of  New  York  in  Federal  court 
Other  citing  cases  are:  Florida  Georgia,  17  How.  15  L.  196, 
dissenting  opinion,  majority  holding  that  the  United  States  may 
appear  In  a  boundary  suit  between  States  without  becoming  a  party 
subject  to  a  Judgment;  Ames  v,  Kansas.  Ill  U.  8.  4^  467,  28  L. 
487.  489,  4  S.  Ct.  443,  446.  holding  the  validity  of  Kansas  Pacific 
Bailroad  Company  consolidation,  resting  on  acte  of  congress,  was 
triable  In  Federal  court;  Hughes  t.  Northern  Pacific  B.  B.  Oou,  • 
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Sawy.  821, 18  Fed.  112,  holding  effect  of  acts  of  congress  equivalent 
to  special  danse  In  comiiany's  charter,  anthoilzing  It  to  sne  and  b« 
sued  in  Federal  conrts  tn  all  cases;  United  States  v.  Kendall,  5  Or. 
C  O.  251,  F.  O.  16.S17,  arguendo,  Jurisdiction  of  Federal  courts  !d 
raits  concerning  patents,  United  States  Bank  and  postmaster-gen- 
eral could  only  have  been  given  by  congress  as  arising  under  United 
States  Uws;  MIddlebrook  v.  Broadbent,  47  N.  Y,  446.  7  Am.  Bep. 
468^  holding  State,  court  had  Jurisdiction  of  action  on  contract,  al- 
thoni^  involving  validity  of  a  patent 

Dlstlngolshed  In  PettUon  t.  Noble,  7  Blss.  463,  F.  O,  11,044,  hold- 
lag  that  It  did  not  follow  that  because  congress  had  created  a  bank, 
therefore  it  could  sue  or  be  sued  tn  the  Federal  courts;  Boblnson 
V.  National  Bank,  81  N.  T.  801.  37  Am.  Rep.  613,  holding  State 
Supreme  Oonrt  has  Jurisdiction  of  an  action  ex  contractu  by  citi- 
sens  of  the  State  against  a  national  bank  located  in  another  State. 
Limited  In  Cooke  v.  State  Nat  Bank.  62  N.  T.  107.  11  Am.  Bep.  673, 
holding  that  Federal  courts  had  Jurisdiction  of  suite  only  -when 
qaestions  of  Federal  law  or  Oonstltutlon  were  actually  Involved. 

Banlcs,  whether  carried  on  by  a  private  corporation  or  an  In- 
dividual, are  equally  subjecte  of  State  taxation,  pp.  850-8^ 

Olted  In  Providence  Bank  v.  Billings,  4  Pet  668,  664,  7  L.  966, 
9B7,  arguendo,  holding  that  the  Providaice  Bank  Incorporated  by 
State  was  rabject  to  State  taxation,  undra*  subsequent  act;  Society 
for  Savings  v.  Golte,  6  WalL  607,  18  It.  002,  applying  rule  to  savings 
societies;  Insurance  Co.  of  N.  Amer.  v.  Commonwealth,  87  Pa.  St. 
183.  30  Am.  Rep.  356,  holding  that  a  State  tax  on  the  entire  busi- 
ness of  Insnrance  companies,  whether  within  or  without  the  Stete» 
was  constltntlonaL 

State  taxation  of  Bank  of  United  States.— The  bank  is  not  a 
private  corporation  for  Individual  trade  and  profit,  but  a  public  cor- 
poration created  as  an  instrument  for  carrying  into  effect  the  con- 
stitutional powers  of  the  national  government.  As  such,  Ite  busi- 
ness of  banking  and  Ite  trade  is  exempt  from  State  taxation,  but 
Ite  local  property  may  be  taxed,  pp.  860-86T. 

The  following  citing  cases  aflSrmlng  this  ruling,  have  relied  upon 
It  in  the  dpcislon  of  questions  respecting  the  texation  of  national 
banks,  under  act  of  June  8,  1864:  Passenger  Cases.  7  How. 
588,  12  L.  809.  as  an  example  of  an  exception  to  the  power  of  a 
State  to  tax  all  property  within  Ite  borders;  Van  Allen  v.  Assessors, 
8  WalL  601,  18  U  287,  dissenting  opinion,  arguendo,  that  same  rule 
applied  to  national  banking  assodations,  majority  affirming  the 
right  to  tax  their  shares  In  the  bands  of  the  shareholders;  Farmers' 
Nat  Bk.  V.  Dearing,  91  U.  S.  88,  23  L.  199,  arguing  that  national 
banks  were  free  from  State  control,  except  as  allowed  by  act  of 
congress,  holding  that  Interest  on  a  note  at  a  rate  not  lawful  by 
State  law,  did  not  bar  recovery  of  the  prlndpal;  People  v.  Weaver, 
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100  U.  S.  648,  26  L.  706,  boldlng  a,  State  could  only  tax  national 
bank  flbarM  nnder  B.  8.,  {  6219,  and  a  State  law  was  invalid 
wblch  attempted  to  Impose  a  higher  rate;  Owensboro  Nat  Bk.  t. 
Owweboro,  178  U.  S.  607,  rerlewlng  aathorltlee,  and  holding  under 
R.  8.,  {  6219,  States  may  tax  only  bank  shares  and  real  estate; 
Second  Nat  Bk.  t.  Caldwell,  13  Fed.  438,  holding  a  tSty  ordinance 
Imposbig  a  license  tax  od  a  national  bank  la  invalid;  Horcanttle  Nat 
Bk.  T.  ^elds,  09  Fed.  864,  arguendo,  that  national  bank  shares 
were  only  taxable  nnder  B.  S.,  }  6219;  Stapylton  t.  Thaggard,  91 
Fed.  96,  holding  a  State  cannot  tax  a  hank  chartered  by  congress, 
exempt  as  to  real  property;  National  Com.  Bk.  y.  Mayor,  etc.,  of 
Mobile,  62  Ala.  292,  84  Am.  Eep.  17,  and  McHenry  v.  Downer,  116 
OaL  26,  47  Pac  780.  holdli^  that  bank's  real  estate  and  shares 
were  liable  to  State  and  municipal  taxation,  but  the  hank,  as  a  bank, 
conld  not  be  taxed;  People  t.  Bradley,  89  IIL  138,  to  same  effect 
as  to  sharas  In  national  banks,  altboi^h  0ie  funds  were  Invested  In 
government  bonds;  Wasson  v.  First  Nat.  Bk.,  107  Ind.  218,  8  N.  E. 
100,  and  Bressler  v.  Wayne  Co.,  26  Neb.  472,  41  N.  W.  ZSt,  holding 
an  Individual  taxpayer  may  deduct  his  bona  fide  debts  from  as- 
sessed value  of  his  shares  In  a  national  bank.  If  he  have  no  other 
money,  capital  or  credits;  Bank  of  Albla  v.  City  Council,  86  Iowa, 
87,  62  N.  W.  886,  on  question  of  taxation  of  national  bank  stock, 
wfaoi  part  of  ite  capital  is  Invested  In  real  estate;  Stetson  v.  CMy 
of  Bangor,  66  He.  279,  sustaining  a  tax  on  national  hank  shares,  if 
levied  as  and  to  same  extent  as  on  similar  property;  Commercial 
Bk.,  etc.  V.  Nolan,  7  How.  (Miss.)  626,  holding  that  the  rate  of  In- 
terest wblch  a  bank  could  charge  was  governed  by  State  law;  State 
V.  Bank,  4  Nev.  362,  868,  defining  the  property  of  national  banks 
subject  to  Stote  taxation,  and  method  of  taxation  provided  by  con- 
gren;  City  of  Utlca  v.  Churchill.  33  N.  Y.  281,  sustaining  vaUdlty 
of  tax  on  national  bank  shares  In  hands  of  holder,  wlthoat  regard  to 
Investment  of  baidt  capltid  in  government  securities;  City  of  Pitts- 
burg V.  First  Nat  Bk.,  66  Pa.  St  48,  holdliiv  national  tanks  conld 
only  be  taxed  hy  State,  as  provided  by  act  of  June,  1864.  See  also 
notes  to  96  Am.  Dec.  291,  on  powers  of  Stete  to  tax  property  of 
national  banks;  to  96  Am.  Dec.  297.  on  taxation  of  their  fran- 
chises; to  38  Am.  St  Rep.  401,  on  taxation  and  assessment  of 
United  Stetes  property. 

Taxation  of  national  banks  has  been  held  Invalid,  in  First  Nat 
Bank  T.  Fisher,  45  Kan.  728.  26  Pac.  488,  as  to  an  assessment  of 
the  entire  stock  of  a  cattonal  bank  **  in  soUdo  **  against  the  bank  it- 
self.  And  see  Central  Nat  Bank  v.  Pratt  116  Mass.  646,  15  Am. 

146,  holding  New  Toiic  law.  Imposing  penalty  for  taking 
nsory,  does  not  apply  to  national  banks  within  Ite  limits. 

By  analogy  the  principle  has  been  applied  to  other  than  national 
banks,  as  for  Instance  to  railroads.  In  the  following:  Ralh-oad  Co. 
v.  Peniston,  18  Wall.  84,  21  L.  793,  sustaining  vaUdlty  of  tax  on 
Oa  real  and  personal  property  of  Union  Paciflc  B.  R.  Gc.  as  ^s- 
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tliicidsta«d  from  Its  franchises;  OaUfomla  t.  Central  Pac  B.  B. 
Oou.  mtr.  &  41,82L.158,8^Ct  1081,  and  Oentral  Pac.  B.  B. 
Oo.  T.  GaBfomia,  162  U.  8.  12S.  128,  148.  40  L.  914,  916,  922.  lA  S. 
Gt  778,  780.  787,  holding  franchises  granted  by  congress  cannot, 
without  Its  assent,  be  taxed  by  State;  Sweatt  t.  Boston,  H.  &  R.  B. 
B.  Co.,  8  CUff.  ffii2.  6  N.  B.  B.  248.  F.  O.  18,684,  holding  railroad 
corporations  were  subject  to  the  bankrnptcy  act;  San  Benito  Oo. 
T.  S.  P.  B.  B.  Co.,  77  CaL  621,  622,  19  Pac.  828,  829,  holding 
connty  tax  on  Federal  franchise  of  the  company  was  illegal; 
North.  Pac  B.  B.  Oo.  T.  Oarland,  6  Mont  187,  8  Pac  IKt,  hold- 
ing State  conld  not  tax  lands  ^ven  by  the  government  as  a  railroad 
rl^t  of  way.  So,  too,  the  principle  has  been  analogondy  applied  to 
other  properties:  Van  Brocklln  t.  Tennessee,  117  V.  8.  156,  177, 
29  L.  847,  864,  6  S.  Ct  678,  684,  holding  that  United  States  property 
Is,  nnder  the  Oonstltutlon,  exempt  from  State  taxation;  Luxton  t. 
North  B.  Bridge,  163  U.  B.  629,  38  L.  810,  14  S.  Ot  892,  arguendo, 
by  analogy,  that  the  act  Incorporating  the  North  Blver  Bridge  Go. 
ts  constitutional;  Day  t.  Bnfibigton,  S  Glltt.  889,  F.  O.  8,676,  hold- 
lag  the  salary  ot  a  Judge  of  a  conrt  of  record  is  not  taxable  as  In- 
c<Naae,  nnder  tbe  Internal  rerenne  law  of  congress;  Pullman's  Pal. 
Car  Go.  t.  Twomblr.  28  Fed.  668,  664,  holding  that  property  is  not 
exempt  from  taxation,  becavse  used  for  Intestate  commerce,  and 
that  cars  used  on  a  single  run  acquire  a  situs  for  taxation,  Irre- 
spectlTe  of  owner's  domicile;  Spring  Valley  W.  W.  t.  Schottler. 
62  Oal  112,  holding  the  franchise  of  a  water  company  Is  subject 
to  State  taxation;  New  Orleans  t.  Lea,  14  La.  Ann.  194,  holding 
salaries  of  State  judges  (tf  supreme  and  Infolor  courts  are  exempt 
ttom  taxation;  Fifldd  t.  Close,  15  Mich.  608,  and  Jones  t.  Estate 
of  Keep,  19  Wis.  holding  tbe  Internal  revenne  law  requiring 
process  in  State  courts  to  be  stamped  Is  void;  Lenawee  Oo.  Bk.  v. 
City  of  Adrian,  66  Mich.  276,  88  N.  W.  806.  holding  a  savings  bank 
not  liable  to  State  taxation,  except  for  Its  real  estate;  People  v. 
Hoffman,  37  N.  Y.  16,  holding  that  United  States  certlflcates  under 
act  of  1st  of  March,  1862,  was  subject  to  State  taxation  (reversed 
by  Supreme  Court,  see  The  Banks  v.  Blayor,  7  Wall.  16,  19  L.  67); 
First  Nat  Bank  v.  Lamb,  60  N.  T.  106.  10  Am.  Bep.  446,  hold- 
ing national  banks  were  amenable  to  State  usury  laws;  First 
Nat.  Bank  v.  Garllnghonse,  22  Ohio  St  606,  10  Am.  Bep.  700, 
holding  that  discounting  a  note  at  usnrions  rate  of  Interest 
does  not  avoid  the  note  except  as  to  tbe  Interest;  Commonwealth 
V.  Westinghonse  Mfg.  Co..  161  Pa.  St  271,  -24  Ati.  1110,  holding  a 
corporation  cannot  be  taxed  by  State  on  Its  capital  Invested  In 
patents:  Western  U.  TeL  Co.  v.  City  of  BIchmond,  26  Gratt  SO,  hold- 
ing foreign  tel^;raph  company  having  an  ^ency  and  doing  busl- 
ness  In  dty.  liable  to  dty  license  tax  examining  authorities  as  to 
power  of  State  to  tax  government  agencies. 

Cited  also,  general^,  on  this  point.  In  Railroad  Oo.  v.  Peniston,  18 
WalL  42,  47,  21  L.  794,  797>  dissenting  opinion,  argnlng  that  a 
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gOTernment  corporation  whose  property  Is  wholly  Id  United  States 
territory  conld  not  be  sabjected  to  taxation  by  a  State  snbse- 
qnently  carved  out  of  such  territory;  Legal  Tender  Gases.  110  U.  S. 
44fi,  28  L.  213,  4  8.  Ct  128,  arguendo,  that  by  analogy,  congress  had 
power  to  Issue  obUgatlons  of  the  United  States;  Talbott  v.  Silver 
Bow  Co..  139  U.  S.  440,  3S  L.  210,  11  S.  Ct.  595.  holding  that  under 
B.  8.,  I  5219,  States  and  Territories  had  same  power  of  taxing 
national  banks;  Leavenworth  Co.  v.  Miller,  7  Kan.  522,  12  Am. 
Rep.  451,  and  State  v.  Nemaha  Co.,  7  Kan.  560,  dissenting  opinion, 
majority  holding  legislatures  may  authorize  counties  to  subscribe 
for  stocl£  in  railroads  and  issue  bonds  In  payment;  Metropolitan 
Bank  Van  Dyck,  27  N.  T.  637,  dissenting  <qdnlon.  majority  tudd- 
Ing  the  legal  tender  act  was  constitutlonaL  See  also  note  to  69  Am. 
Dec.  202,  on  equitable  Interference  In  attempt  to  tax  national  bank. 

Distinguished  In  Union  Pac.  Co.  v.  Lincoln  Co.,  1  Dill.  320, 
F.  C.  14,378,  holding  the  railroad  company  was  not  exempt  from 
State  taxation,  though  chartered  and  aided  by  congress;  De  Witt 
v.  Hays,  2  Gal.  469,  56  Am.  Dec.  354,  and  held  not  applicable 
when  the  tax  could  be  satisfied  aliunde;  People  v.  Central  Pacific 
B.  B.  Co.,  48  GaL  holding  that  the  subsequent  adoption  by 
the  Federal  government  of  a  corporation  created  by  a  State 
would  not  exempt  it  from  State  revenue  laws,  and  In  no  case 
was  the  corporation's  real  property  exempt;  People  v.  Commis- 
sioners, 23  N.  Y.  204.  holding  that  stock  In  the  public  debt  of 
the  United  States,  whether  owned  by  individuals  or  corporations.  Is 
taxable  by  States;  Debolt  v.  Ohio  Life  Ins.,  etc.,  Co..  1  Ohio  St 
589,  holding  the  State  could  not  surrender  Its  taxing  power,  and 
a  tax  under  statute  of  1861  Is  valid;  Enoup  v.  The  Plqua  Bank,  1 
Ohio  St  611,  holding  that  a  tax  regularly  assessed  under  statute  of 
1851  Is  not  remitted  by  the  repealing  clause  of  act  of  April  13,  1862. 

Constitutional  law.— All  instrumentalities  ci%ated  by  congreaa, 
necessary  and  proper  for  carrying  Into  efTect  the  powers  vested  in 
the  national  government  are  free  from  State  control,  pp.  866,  866. 

The  following  citing  cases  apply  the  rule  as  to  the  Instrumentalities 
described:  Bank  of  Commerce  v.  New  York,  2  Black,  632,  17  L. 
455,  as  to  stock  of  the  United  States  and  tax  under  a  State  law: 
Orether  v.  Wright  76  Fed.  753,  43  U.  S.  App.  770,  bonds  of  tb»- 
District  of  Columbia,  as  to  any  taxation,  Federal,  State  or  municTpal; 
and  see  also  '^lllams  v.  CresweO,  61  Miss.  822,  that  as  to  District 
of  Colnnybta,  congress  4ias  excltislve  power  of  l^slation;  Ooite  t. 
Society  for  Savings,  32  Conn.  191,  dissenting  opinion,  majority  hold- 
ing a  State  tax  on  savings  banks  equal  to  a  per  centum  on  total  of 
deposlte  was  a  tax  on  the  corporation,  not. on  Its  property;  Fagan 
V.  City  of  Chicago,  84  lU.  233,  as  to  United  States  cnstom-bouse 
and  taxation  for  public  Improvements;  Northern  Pacific  B.  B.  Co. 
T.  Garland,  5  Mont  176,  3  Pac.  149,  as  to  right  of  way  of  railroads 
chartered  by  government  and  State  taxation;  Barker  t.  Bank,  00 
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N.  H.  811,  as  to  national  banks  and  State  law  of  nsnry,  collectliuc 
aatboritieB;  Andrews  t.  Auditor,  28  Qratt  121.  as  to  United  States 
boUdings  for  workmen  employed  on  government  buUdlnga  and 
State  taxation. 

Limited  In  State  t.  Strawbrldge,  89  Ala.  887.  as  not  Intended  to 
apply  to  persons  or  property  remaining  within  Jurisdiction  of  a 
State  and  protected  by  Its  laws  and  government 

Blpht  of  a  plaintiff  to  sue  cannot  depend  on  the  defense  the  de- 
fendant may  elect  to  set  up;  the  questions  involved  in  the  case,  when 
the  action  is  brought,  whether  made  In  the  cause  or  not  determine 
Its  character,  p. 

Cited  and  relied  upon  In  Oooke  v.  Avery,  147  U.  S.  S86.  87  L.  212, 
18  S.  Ot  844,  holding  a  defendant  who,  on  a  first  trial,  relies  for 
defense  on  a  Federal  question,  cannot  snbseqnentiy  claim  no  such 
question  is  in  controversy;  Tennessee  v.  Union,  etc..  Bank,  152  U. 
S.  4S9,  88  L.  513.  14  S.  Ct  656,  holding  that  plaintiff's  statement  of 
his  own  dalm  must  show  the  case  arises  under  Federal  Constitution 
or  laws  In  order  to  give  iurlsdlction  to  Federal  courts,  original  or  by 
removal;  Sawyer  Parish  of  Concordia,  4  Woods,  277,  12  Fed.  758, 
holding  that  if  Jurisdiction  Is  shown  bn  face  of  petition,  it  cannot  be 
taken  away  by  the  defense  set  up;  Dowell  v.  Oriswold,  6  Sawy.  43, 
P.  O.  4,041,  holding  that  Irrespective  of  citizenship.  Federal  courts 
cannot  take  Jurisdiction  unless  plaintiff's  right  arises  out  of  a 
United  States  law;  St.  Paul,  etc.,  R.  B.  Co.  v.  St  Paul  A  N.  P. 
R.  B~  Co..  68  Fed.  10,  32  U.  S.  App.  372,  holding  a  reference  in  com- 
plaint to  a  Federal  statute  will  not  give  Jurisdiction  when  case,  in 
fact  depends  on  local  or  Federal  law;  Florida,  etc.,  B.  B.  Co.  v. 

87  Fed.  874.  motion  to  file  additional  pleas  Intended  to  affect 
the  Jurisdiction,  rightiy  denied;  Grand  Gulf  Bank  v.  Archer,  3 
Smedes  &  M.  196,  dlssentii^  opinion,  arguing  the  bank  had  no  right 
of  suit  on  a  usurious  Illegal  contract 

Anjnrar.—  In  general,  one  defendant's  answer  cannot  be  evidence 
against  another;  but  when  one  defendant  succeeda  to  another,  so 
that  the  right  of  one  devolves  on  the  other,  and  they  become  inlvles 
In  estete,  the  rule  does  not  apply,  p.  832. 

Considerable  doubt  was  from  the  first  felt  as  to  the  correctness  of 
this  ruling.  It  is  applied  In  the  following  citing  cases:  Moore  r. 
Hubbard,  4  Ala.  192,  In  a  partition  suit  excluding  answer  of  two 
defendants,  former  partnera  of  plaintiff,  to  prove  purchase  of  their 
Interesta  aa  against  other  defendants;  Julian  t.  Beynolds,  8  Ala. 
684,  excluding  answer  offered  In  evidence  when  the  confession  would 
be  with  respect  to  others  "  res  Inter  alios;  "  Whiting  v.  Beebee,  12 
Ark.  563,  564,  holding  a  purchaser  pendente  lite  could  not  asaert 
bis  acquired  titie  to  the  prejudice  of  the  rights  of  the  litigants. 

But  in  the  following  citing  case  it  was  shown  that  the  exception 
to  the  rule  waa  too  narrow.  Thua  In  McKlnn  t.  Thompson,  1  Bland, 
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160.  It  -WM  Bbown  It  did  not  embrace  a  case  i^ere  a  supplemental 

answer  sought  to  be  pnt  In  made  no  reference  to  and  did  not  admit 
anything  In  the  answer  sought  to  be  read  In  aid  by  another  defend- 
ant;  Jones  t.  Maglll,  1  Bland,  198,  holding  tbe  answer  of  a  gnardlaa 
as  to  a  loan,  secored  by  note,  would  bind  the  ward;  Lnigan  t. 
Henderson,  1  Bland,  267,  dlsciudng  the  exceptions  to  the  rule  and 
collecting  authorities;  Fltcta  v.  Stamps.  6  How.  (Miss.)  496,  where 
the  answer  of  a  defendant  was  admitted  as  evidence  against  a  co< 
defendant  claiming  as  his  assignee;  Balcben  t.  Crawford,  1  Sandf. 
Gh.  883,  holding  that  in  an  Interpleader  suit  tbe  answers  were,  in 
fact,  tbe  proofs  for  deciding  the  title.  See  also  Tllton  t.  Corfleld, 
2  Colo.  409,  dissenting  opinion,  majority  holding  a  purchaser 
pendente  lite,  not  bound  by  amended  proceedings  after  tbe  pur- 
chase Increasing  tbe  liens.  Modified  In  Blakeney  t.  Ferguson,  14 
Ark.  654.  OSS,  666, 6S7,  6B9,  664,  specifying  cases  In  whl<^  the  answer 
of  a  co-defendant  might  be  read.  Distinguished  In  Dick  t.  Hamil- 
ton. Deady.  828,  F.  C.  8.890,  holding  that  the  default  of  two  de- 
fendants could  not  be  used  as  admission  of  tbe  facts  against  a 
third  defendant:  pe  France  t.  Howard,  4  Iowa,  529,  holding  plead- 
ings of  alleged  fraudulent  grai^r.  In  another  action,  not  competent 
to  show  fraud  against  the  grantee;  Jones  t.  Hardesty  10  Gill  &  J. 
415,  82  Am.  Dec.  186,  and  Winn  t.  Albert,  2  Md.  Gb.  176,  excluding* 
answer  of  trustee  as  against  the  cestui  que  trust,  after  the  former 
had  asfdgned  all  his  Interest  In  the  cbose  In  action  sued  on;  Christie 
T.  Ksbop,  1  Barb.  Oh.  116,  117,  IIS,  121,  discussing  tule  and  re- 
Tlewing  authorities,  stating  correct  rule  as  to  admission  of  a  separate 
answer  of  one  defendant  as  evidence  against  co-defendant  Denied, 
but  apparentiy  misunderstood,  in  Olenn  t.  Baker,  1  Md.  Gh.  77,  as 
not  the  mle  In  Maryland. 

Attorney.— Appearance  In  cause  of  qnalffled  attorney  Is  pre- 
sumptive evidence  of  his  authority;  whether  the  appearance  Is  for 
an  Individual  or  a  corporation,  the  authority  need  not  be  shown 
on  the  record,  pp.  880.  881. 

Of  the  citing  cases  which  apply  this  dictum,  title  following  define' 
how  the  presumption  of  authority  arises:  Washington  v.  Young, 
10  Wheat.  409,  6  L.  363.  when  suit  Is  not  ordered  dismissed,  con- 
sent will  be  presumed  after  verdict;  Ritchie  v.  McMullen,  159  TT.  S. 
241,  40  L.  136,  16  S.  Ot.  173,  where  the  answer  admits  entry  of 
appearance  with  no  allegation  of  lack  of  authority;  Penobscot  Boom 
Co.  T.  Lam  sou,  16  Me.  229,  38  Am.  Dec.  668,  statement  of  an  ad- 
mitted attorney  that  he  represents  a  person  m  bodj  corporate  1» 
sufllclent;  Farmers  ft  M.  Bk.  t.  Troy,  etc.,  Bk.>  1  Doug.  (Mlch.> 
464,  Indorsement  of  the  attorney  on  tbe  declaration;  Leavltt  t. 
Wallace,  12  N.  H.  492,  appearance  by  an  attorney  after  the  party 
has  been  duly  summoned.  And  see  also  note  to  16  Am.  Dec.  96^ 
on  presumption  In  faTor  ot  attorney's  antbority.  Ttu  fbUowliic 
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cltlDff  casea  deal  with  the  method  In  which  attorneys  may  be  en- 
gaged: DarlB  T.  Memphis  City  R.  B.  Co.,  22  Fed.  886,  holding  a 
ri)mpany*8  president  can  employ  an  attorney  without  any  contract 
nnder  seal  or  formal  action  ot  the  directory;  Vance  t.  Bank  of 
Indiana,  1  Blackf.  80^  and  mte  Bank  t.  Bell,  5  Blackf.  128.  hold- 
ing the  dedaratlon  of  a  plalntltt  corporation  need  not  arer  the 
nppolntmrat  their  attorney  nnder  corporate  seal.  The  ezt«it  of 
the  attorney's  authority  is  shown  In  the  following:  Onrry  t.  Bank 
of  Mobile.  8  Port  874,  that  attorney  for  bank  may  give  the  statu- 
tory notice  to  a  hank  debtor  previous  to  motion  for  judgment; 
Harshey  t.  Blackmarr,  20  Iowa.  171,  89  Am.  Dec.  S22,  defining 
the  settled  role  as  to  power  to  admit  service;  Jenney  t.  Deles- 
demler,  20  M&  188.  he  may  approve  receipt  for  perscmal  pn^erty 
taken  by  attaching  offlcra,  relieving  him  from  his  obligation  to 
retain  and  produce  It;  Coler  v.  Board  of  Go.  Oomra..  6  N.  SCex. 
116,  118k  27  Pae.  624.  625,  he  may  stlpnlate  for  amendment  of 
pleadings;  Attomey-€teneral  v.  Guard.  Mutual  Life  Ins.  Co.,  77  N. 
Y.  275,  holding  that  volnntary  appearance  by  corporation's  attorney 
dispenses  with  actual  service  of  process.  See  also  note  to  5  Am. 
Dec.  246.  on  confession  of  Judgment  by  an  attorney,  without 
authority. 

Cited  and  relied  «i  aa  to  the  manner  Id  whldi  an  attom^a 
authority  should  he  questioned.  In  BonnlfleU  t.  Thorp,  71  Fed. 
holding  the  burden  of  proving  no  authority  Is  on  the  parly  attack- 
ing It,  and  It  must  be  positive,  collecting  authorities;  Tally  v. 
Reynolds,  1  Ark.  103,  81  Am.  Dec.  789,  holding  that  before  Judg- 
ment a  party  may,  on  a  showing  by  affidavit  sufficient  to  raise  a 
reasonable  doubt,  require  the  attorney  to  prove  his  authority;  Price 
V.  Ward.  26  N.  J.  K  229  (see  5  Am.  Dec.  24B,  note),  holding  the 
weight  of  anfluni^  was  In  tevor  of  allowing  the  authority  to  be  dis- 
puted. The  mle  has  also  been  applied  tocasesof  agoita  other  than 
attorneys,  In  fb»  fallowing  citing  cases:  Bavli^  Bank  v.  Davis,  8 
Conn.  202,  appointment  of  an  agent  or  attorney  to  convey  real 
estate  of  a  bank  may  be  made  by  resolution  of  the  board  without 
corporate  seal,  collecting  authorities;  Stamford  Bk.  v.  Benedict,  15 
Conn.  446,  a  bank  cashier  may  apply  money  received  from  a  debtor 
In  a  spedflc  manner  without  authority  of  a  corporate  vote;  Garri- 
son T.  Oomba,  7  J.  J.  Marsh.  86,  22  Am.  Dec.  121,  holdli^;  an  as* 
slgnmoit  of  a  note  by  admitted  agent  of  a  corporation,  vaUd  wlfli- 
out  corporate  seal;  Quarrier  v.  Peabody  Ins.  Co.,  10  W.  Va.  618,  a 
corporation  may  appear  In  a  plea  to  jurisdiction  by  Its  president, 
instead  of  In  person  or  by  Its  attorney.  See  also  note  to  17  Am. 
Dec  226,  on  agency,  as  bearing  on  executors'  covenants  In  their 
conveyancea. 

Limited  in  Adams  v.  Bradley,  6  Sawy.  222,  F.  a  48,  holding  the 
vMuntary  appearance  of  a  State  attorney  to  contest  a  case  wonld 
not  confer  Jnripdlctlon.  Distinguished  In  Bperry  t.  Beynolds,  66 
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N.  T.  184,  as  not  applicable  to  an  appearance  in  a  Justice's  Conrt, 
where  the  authority  of  the  agmt  appearing  mast  appear  of  record. 

A  BatorallBed  oltiKen  Is  made  such  by  act  of  congress,  bat  de- 
rives bis  rights  as  a  citizen  from  the  Constitution,  p.  827. 

Otted  in  United  States  t.  Wong  Kim  Ark,  169  U.  S.  703.  42  L. 
910,  18  8.  Ct  477,  holding  a  child  bom  In  the  United  States  of 
Ohlnese  parents,  permanently  domiciled  here.  Is  a  citizen. 

A  leglslatiTe  act  may  Involve  consequences  which  are  not  ex- 
pressed In  It,  p.  865. 

Cited  In  Buckner  v.  Street,  1  DUL  256,  F.  O.  2,088.  7  N.  B.  B.  264. 
as  being  still  more  true  of  a  constltntional  proTislon  operating  as 
a  repealing  statute;  San  Benito  C3a  v.  S.  P.  B.  B.  Co..  77  OaL  628, 
19  Fac.  828,  holding  that  a  license  tax  for  the  use  of  a  government 
franchise  was  the  same  as  a  tax  on  the  franchise  and  void;  N.  P. 
R.  B.  Co.  V.  Carland,  6  Mont  188,  3  Pac.  156.  holding  that  a  taw 
absolutely  repugnant  to  another  as  entirely  repeals  It  as  If  express 
terms  of  repeal  were  used. 

Damages.—  Interest  will  not  be  decreed  against  a  party  upon 
money  which  be  is  enjoined  from  using,  p.  837. 

The  citing  cases  which  make  application  of  this  rate  are:  Mayor 
V.  Beed,  87  Oa.  486.  concnrrlng  opinion,  holding  that  under  ttie  law 
of  nations,  interest  does  not  ran  on  debts  between  citizens  of  hostile 
powers;  Norris  v.  Massachusetts  Ins.  Co.,  181  Mass.  296,  holding  an 
Insurance  company,  having  been  restrained  from  paying  a  policy,  Is 
not  liable  for  Interest  while  proceedings  are  pending;  Stevens  v. 
Barrlnger,  13  Wend.  641,  holding,  when  an  Indorsee  of  a  note  en- 
joins the  maker  from  paying  It  to  anyone,  he  cannot,  In  a  subsfr- 
quent  action  on  the  note,  recover  Interest  snbseqaeat  to  service  ot 
the  injunction. 

Dlatlngoiahed  hi  Gandee  v.  Webster,  8  Ohio  St.  458,  holding  that  a* 
garnishee  Is  not.  daring  pendency  of  the  attachment,  exempted  from 
an  existing  liability  to  pay  interest  to  the  defendant  in  attachmoit. 

Miscellaneous.— The  principal  case  has  been  miscellaneously  cited 
upon  various  Jurisdictional  matters  In  the  following:  Postmaster^ 
General  v.  Barly,  12  Wheat  149.  6  L.  582;  Bx  parte  Crane.  5  Pet 
204,  8  L.  98;  In  re  Sawyer,  124  U.  S.  224.  31  L.  410,  8  S.  Ct  495. 
dissenting  opinion;  Baker  v.  Blddie,  Bald.  416,  F.  C.  764;  Crocker  v. 
Marine  Nat  Bank.  101  Mass.  241.  3  Am.  Bep.  337;  First  Nat  Bank 
V.  Hubbard,  49  Y 1 2,  24  Am.  Bep.  88;  Smith  r.  OdeU,  1  Phin.  455. 

Miscellaneous  citations  as  to  enjoining  State  agents  are:  Board 
of  Liquidation  v.  McGomb.  92  U.  S.  541,  28  L.  628;  Virginia  Coupob 
Cases.  114  U.  8.  315.  29  L.  201,  5  S.  Ot  927;  Pennoyer  v.  McCon- 
naughy.  140  U.  &  14,  15,  35  L.  866,  367,  11  S.  Ct  703;  South  Carolina 
V.  Wesley.  165  U.  S.  644.  SO  L.  254,  15  S.  Ct  231;  Bains  v.  The 
Schooner  James,  Bald.  561.  F.  a  76ft;  United  States  y.  Beebs^  4  Mfr 
Cnt7,  18,  17  Fed.  41. 


807       ifank  of  Oolted  States     Planters*  Bank.  9  Wbeat  904-814 

The  following  pertain  to  taxation:  Passenger  Cases.  7  How.  571, 
12  L.  823,  separate  opinion;  State  Bank  of  Oblo  t.  Knoop,  16  How. 
409,  14  994.  holding  that  sovereignty  of  a  State  extends  to  all 
rabjects  at  taxation.  The  principal  case  is  dted  also  in  The  Haytian 
B^ohUe,  104TJ.  8.128.S8Ii.934,14  S.Ot995.to  point  that  a 
Judgment  conclndes  not  only  the  mattem  in  controTersy,  bnt  all  those 
which  might  have  been  adjudged;  Merchants'  Nat  Bank  t.  State 
Nat.  Bank,  3  Cliff.  207,  F.  O.  9,449,  as  to  bank  cashier's  powers; 
Foote  T.  Llnck,  0  McLean,  618,  F.  C.  4,913,  as  having  been  used  In 
the  course  of  argument;  United  States  v.  Parrott  McAU.  296,  F.  C. 
16.998.  holding  that  a  new  case  does  not  necessarily  create  a  new 
principle;  Lafayette,  etc.,  B.  B.  Co.  v.  Gelger,  34  Ind.  213,  in  dls- 
cnsslon  of  powra*  of  congress  to  legislate  concerning  municipal  sub- 
scriptions to  Tailroad  companies;  Fester  t.  Brayton,  145  Ind.  78,  44 
N.  a.  87,  82  L.  B.  A.  394.  a  fictitious  suit  Is  a  contempt  of  court; 
Norrla  t.  Doniphan,  4  Met  (Ky.)  431,  arguing  as  to  extent  of  power 
Federal  government  to  confiscate  property  of  an  enemy  on  land; 
BuccesEdon  of  Oolwell,  34  La.  Ann.  270,  by  reference  to  9  Wheat 
761.  6  L.  207.  on  question  of  naturalization  law. 

9  Wheat  904-014.  6  L.  244,  BANK  OF  UNITED  STATBS  T. 
PLANTEES'  BANK. 
Supreme  Court  does  not  have  original  Jurisdiction  unless  a  State 
Is  plaintiff  or  defendant  as  a  State,  and  Is  a  [larty  on  the  record, 
p.  906. 

Supreme  Court— The  eleventh  constitatlonal  amendment  only 
restrains  the  construction  which  otherwise  might  be  given  to  the 
Constitution,  and  If  a  case  Is  not  one  of  which  the  Supreme  Court 
could  take  original  Jurisdiction,  it  is  not  within  the  amendment 
9.906. 

States.—  Suit  against  a  bank  In  which  a  State  is  a  corporator  Is 
not  a  Bult  against  a  State,  p.  906. 

Cited  and  rule  followed  in  Bank  of  Kentucky  v.  Wlster,  2  Pet  323, 
7  L.  488,  where  the  entire  stock  of  the  bank  belonged  to  the  State, 
bat  by  the  State  law  the  State  was  excluded  from  the  character  of 
a  corporator;  Bank  of  United  States  v.  M'Kenzie.  2  Brock.  401,  F. 
O,  987,  boldliv  that  statute  of  limitations  could  be  pleaded  in  bar 
of  an  action  1^  the  bank;  Sweatt  t.  Boston,  ete.,  B.  B.  Co.,  8  Cliff. 
846,  854,  F.  0.  18,684,  holding  that  railroad  companies  are  private 
corporations  within  the  meaning  of  the  bankruptcy  act;  Western 
Union  TeL  Co.  t.  Henderson,  68  Fed.  501,  holding  a  suit  against 
State  anditor  to  restrain  him  from  proceeding  nnder  an  act  alleged 
onconstltatlonal  is  not  a  suit  against  a  Stote.  Cited,  arguendo, 
Talcott  T.  Pine  Grove,  1  FUpp.  149,  F.  O.  18,735,  in  Uluatrating  want 
0t  identity  between  shareholders  and  corporation. 
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▲  goremmont  Iweomlng  a  paztnsr  In  a  trading  company,  dlresta 
ItBtAt  ot  Its  sovereign  cbaracter,  and  tekes  tbat  of  a  prlTate  dtlzen, 
PuBOT. 

Otted  and  principle  f(dlowed  In  Briacoe  t.  Bank  of  Kentucky,  11 
Pet  824. 826, 9  L.  786.  788,  holding  ttiat  whether  the  State  owned  the 
whole  or  part  of  the  stock  In  &  hank,  notes  Issued  by  It  were  not  biUs 
of  credit  under  the  Federal  Constitution;  Louisville  B.  R.  Oo,  v. 
Letson,  2  How.  650,  561. 11  L.  376.  holding  fact  that  South  CaroUna 
was  a  member  of  a  certain  railroad  company,  did  not  oust  Jurta- 
dlctton  of  the  Federal  courts;  Oarran  t.  State,  16  How.  809,  14  L. 
70S,  holding  the  fact  that  State  owned  all  the  capital  stock  In  the 
bank,  did  not  afTect  rights  of  a  creditor  to  be  paid  ont  of  Its  prop- 
erty; The  Arlington  Case.  8  Hagbes.  128^  F.  G.  8.191,  holding  that 
ejectment  will  lie  to  test  title  to  lands  claimed  by  the  TTnlted  States 
and  In  posswlon  of  the  goTemmeut  by  Its  officer;  Southern  By.  Go. 
T.  North  Oarollna  B.  R.  Go.,  81  Fed.  690,  holding  the  transactions  of 
a  corporation  In  which  a  State  Is  a  stockholder,  bind  the  State  to 
same  extent  as  every  other  private  stockholder;  Owen  v.  Branch 
Bank,  8  Ala.  204,  holding  that  notes  of  the  bank  of  Alabama  and  Its 
branches  ate  not  "bills  of  credit;"  Bank  v.  Gibson.  6  Ala.  810, 
holding  ft  State  bank  must  present  Kb  claim  to  administrator  of 
deceased  debtor  within  time  provided  by  law;  Galloway  v.  Gossart, 
46  Aric  88,  holding  statute  of  limttetions  runs  against  a  State-aided 
bank  and  against  a  receiver  appointed  by  the  court  In  a  suit  by 
State;  Winona,  etc.,  R.  TL  Oo.  v.  Deuel  Co.,  3  Dak.  Ter.  22,  12  N.  W. 
668,  and  First  Dlv.,  etc.,  R.  R.  Oo.  v.  Parcher,  14  Minn.  304,  both 
holding  that  railroad  lands  exempted  by  statute  from  taxation  until 
sold  which  vrere,  on  foxeelosnre,  bought  in  by  the  State  expressly 
without  Intent  to  merge  or  extinguish  the  exemption,  could  be  re- 
granted  with  same  exemption  attaching;  Central  Bank  of  Georgia 
V.  Llttie,  11  Ga.  84S»  holding  that,  althongh  State  was  sole  cor- 
porator and  owner  of  the  capital  stock,  a  debt  of  a  deceased  debtor 
was  not  due  to  the  public  nor  entiUed  to  priority  of  payment;  City 
Council  T.  Hudson,  88  Ga.  606,  16  S.  B.  678,  holding  the  council,  as 
owners  of  a  bridge  connecting  the  city  with  adjoining  State,  were 
liable  tor  falling  to  provide  suitable  railing;  Trustees  v.  Bralnard. 
12  IB.  BIO,  dissenting  opinion,  majority  holding  that  impmvements 
made  oa  canal  lands  with  assent  of  State,  became  the  property  ot 
the  State  on  the  land  bdng  sold;  Governor  v.  Woodworth.  68  111. 
268,  holding  statute  of  limitations  runs  against  a  corporation  In 
which  a  State  is  a  partner;  Moore  v.  Board,  7  Ind.  466,  holding  the 
Wabash  and  Brie  canal,  of  which  State  was  a  member,  were  not 
protected  thereby  from  suits  and  damages;  Blnney's  Case,  2  Bland. 
142,  holding  a  suit  by  one  stockholder  to  restrain  the  corporatloo 
from  mn'f^wg  an  expenditure  of  corporate  properQr.  cannot  be  sup- 
ported on  the  sole  plea  fliat  the  State  is  a  stockhtdder;  Bradj  v. 
Stat^  26  Md.  80%  holding  tha  Ghesapeake  and  Ohio  Canal  Oompanj 
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Is  not  entitled,  by  reason  of  the  State  being  a  sbarebolder,  to  exer^ 
dae  any  larcer  rights  than  given  by  Its  charter;  Hale  v.  County 
Oomrs^  137  Mass.  115,  deciding  that  holder  of  bonds  of  a  railroad 
established  by  act  of  congress.  Is  entlUed  to  deduct  his  Indebtedness 
for  usessment  purposes;  Mayor  of  New  York  v.  Bailey.  2  Den.  447. 
holding  a  municipal  corporation  Is  resironslble  for  negligence  of  Its 
agents  employed- In  constmctlon  of  public  works;  Bank  t.  Qlbbs,  8 
UcGord.  877,  holding  that  a  debt  due  to  the  Bank  of  South  Carolina 
Is  not  a  debt  to  the  State;  State  t.  Bank,  1  S.  C.  77.  holding  so  much 
at  a  statute  to  close  the  operations  of  the  bank  owned  by  the  State 
as  authorized  the  governor  to  take  possession  of  and  sell  the  bank 
assets  and  apply  the  proceeds.  Is  void  as  impairing  the  oUlgatlon 
of  Ite  contncta  wttt  creditors;  Fl^ds  v.  Creditors,  1  Sneed.  854,  hold- 
ing debts  doe  to  a  bank  wholly  owned  by  Uie  State,  not  entitled  ta 
priority  under  InBolvency  law;  Western,  etc.,  B.  R,  Co.  t.  Taylor,  6 
Helsk.  414,  holding  the  company  could  be  sued  though  owned 
wholly  by  the  Stete,  on  bins  Issued  on  security  of  the  railroad; 
White  V.  Naahvllle,  etc..  B.  R.  Co..  7  Helsk.  647,  holding  Injunction 
would  Issue  to  enjoin  use  of  railroad  over  land  not  paid  for.  al- 
ttioogh  the  road  had  beui  seised  by  the  Stete  tm  arrearage  on  l»nds 
and  leased  to  another  company;  BTdanaban  v.  Western  Lunatic 
▲sylnm,  88  Va.  468,  IS  S.  B.  978,  holding  the  asylum,  a  State  cor^ 
poratlon.  la  bound  by  the  statute  of  llmltetlons  In  recovery  of  debts. 
Cited  also  in  Putnam  v,  Bnch,  S6  Fed.  418,  In  support  of  ruling  that 
where  corporation  shares  are  held  by  individuals  It  is  a  private 
corporation;  Tuskaloosa,  eto..  Assn.  v.  Green,  48  Ala.  860,  and 
Oleaveland  v.  Stewart,  8  Ga.  292,  to  support  ruling  that  certain 
•leMDosynary  corporatlona  were  private,  although  aided  by  the  Stete^ 
And  In  the  following,  diacnssing  dlfEerence  between  private  and 
pnUle  corporations:  Dickson  v.  -People,  17  111.  198;  Lucas  t.  Board 
of  Gomra.,  44  Ind.  672;  Bailey  v.  Mayor,  ete..  of  New  Torlc.  8  Hill. 
640,  88  Am.  Dec  672;  Louisville,  etc.,  B.  B.  Co.  v.  County  Court,  1 
Sneed,  687,  62  Am.  Dec.  449;  Burhop  v.  Milwaukee,  21  Wis.  260. 
Oted,  Downing  v.  Indiana,  ete.,  Bd.  of  Agric.  129  Ind.  443,  12  L. 
B.  A.  686,  defendant  corporation  held  private. 

DIsttngniBbed  in  Briscoe  v.  Bank  of  Kentucky,  11  Pet  841,  849, 
9  L.  7^  745,  dlssoitlng  opinion,  majority  holding  that  the  diarter 
«f  the  bank  was  not  In  vlolatlfm  the  Federal  Gonstltition;  Stete 
V.  Lagrange,  etc,  R  B.  Co..  4  Humph.  489.  htdding  a  Stete  may  by 
enactment  declare  a  Hen  on  the  property  of  a  company  for  Ite  ad- 
vances good  as  against  other  creditors  or  stockholders.  Limited  In 
Delafldd  v.  Stete,  2  HUI,  176,  holding  an  Injunction  would  issue  to 
fsatraln  sale  vt  aecnritles  by  an  unantbwlaed  contract  <tf  a  Btnto 
agent 

ttataa  which  have  an  Interest  in  banka  cannot  be  sned,  even  la 
tbrir  own  conta,  bat  this  does  not  exempt  the  banka  tnm  mI^ 
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▲  baak  1b  whldi  a  State  Is  a  corporator  Is  not  thereby  exempt 
trom  salt  In  Fedoal  conitSt  p.  908. 

Olted  In  Veazle  Bank  t.  Feimo,  8  WaU.  561,  19  L.  488^  m  dissent- 
Ing  opinion,  arguendo,  that  Obrcnlt  Oonrts  had  Jnrlsdtctlin  of  a 
suit  by  the  United  States  Bank  against  a  bank  Iq  which  a  State 
was  a  stockholder. 

Dlstlngalshed  In  Lowry  t.  Thompson.  20  8.  0.  426,  1  S.  B.  148. 
holding  that  an  action  against  a  corporation  can  never  be  regarded 
as  an  action  against  the  Indirldnals  who  hold  Its  stod^. 

Bank  of  United  States,  as  Indorsee  of  a  note  drawn,  payable  to 
a  citizen  of  the  same  State,  with  certain  of  Its  members,  may  main- 
tain suit  against  the  maker,  In  the  Federal  court  Its  right  to  sne 
depends  npon  Its  charter,  not  the  Judiciary  act.  pp.  908,  900. 

Olted  and  reUed  npon  In  Oommerclal.  etc,  Bk.  r.  Simmons,  1 
FUpp.  4B8,  456,  F.  O.  8,082,  hQldlng,  similarly,  that  national  banks 
denied  right  to  sne  In  Federal  courts  from  the  national  bank  legisla- 
tion of  congress. 

Cited  In  In  the  Matter  of  Kip,  1  Paige  Ch.  618.  holding  In  a  suit 
by  or  against  a  corporation,  one  of  the  corporators  whs  not  a  par^. 
so  as  to  be  excused  from  testifying;  Hall  t.  Bank  of  Virginia,  14 
W.  Va.  619,  holding  that  a  bank  Incorporated  In  another  State 
without  antbort^  to  esbibUsh  a  branch  In  the  State,  was  a  non- 
resident corporation;  LonlsTllle.  etc.,  B.  B.  Ga  t.  Letson,  2  How. 
556. 11  L.  8T6,  holding  a  corporation  to  be  deemed  a  citizen  of  State 
of  Its  creation,  and  citizenship  of  Its  members  Immaterial. 

Olted,  but  mlsnnderstood.  In  Wood  t.  Hartford  Fire  Ina  Co., 
Conn.  212.  88  Am.  Dec.  399,  and  Blnney's  Case.  2  Bland.  148,  as  au- 
thority for  the  role  that  a  corporatioL  can  only  sue  In  Federal 
courts  by  Tlrtne  of  the  national  character  and  citizenship  of  Its 
members;  Baltimore  ft  O.  B.  B,  Go.  t.  Gary.  28  Ohio  St  218;  showing 
on  same  anthortty.  that  a  corporation  was  not  a  dtiaen,  but  that 
the  ruling  had  been  modified  by  LoulsrlUe.  etc.,  B.  B.  Go.  r.  Ijetson. 
2  How.  497,  11  li.  3S3.  and  holding  that  a  corporation  In  respect  to 
Jurisdiction  of  Federal  courts  was  to  be  regarded  as  a  dttzen  of 
State  of  cmtion. 

Fedval  oowts. —  Judiciary  act,  |  11,  was  ad(q>ted  to  obviate  In- 
convenience of  Uablll^  to  suit  Id  Federal  courts,  of  makm  of 
notes  or  bonds  given  by  citizens  of  same  State,  to  each  other  by 
reason  ot  assignment  to  citizens  of  another  State,  p.  909. 

Glted  In  Bushnell  v.  Kennedy,  9  WalL  822,  19  L.  788,  boldlng^ 
the  restriction  applied  only  to  rights  of  actkm  founded  on  contracts, 
not  torta.  Glted  In  Gommerdal,  etc.  Bk.  v.  Simmons,  1  Fllpp.  468, 
456,  F.  0.  8,062,  ai^endo. 

Miscellaneous.—  Cited  In  In  re  Metzger,  17  Fed.  Gas.  284.  as  In- 
stance of  the  rule  that  otter  a  court  Is  established  and  Its  Jorisdlc- 
tlon  designated  It  takes  cognizance  of  all  matters  then  or  there- 
after wltiiln  tiw  BCfve     Its  powora. 


Digiiized  by 


Digitized  by 


Google 


Digiiized  by 


Google 


REPORTS 

Of 

GASES 

AKGUED  AND  ADJUDGED  IN 

TBS 

Supreme  Court  of  The  United  States, 

IN  FEBRTJART  TERM,  1825. 


BY  HENRY  WHBATON. 
Oomuekv  at  law. 


VOL.  X. 


Digiiized  by  Google 


Digitized  by 


Google 


JUDGES 
ovna 

8UFBEME  COOBT  OF  THE  UNITED  STATES 

DCRINO  THS  TIMX  07  THB8B  BCPOBT& 


Tk»  Bum.  J0nr  lf*mMra>  OhM  JteUetb 

Tte  Bok  Bum ■»  WAmmnur,  AMoeiato  JaMm 

Tha  nia.  l^uuK  Jtrnmuc,  AModato  Jnattotu 

Hw  Hod.  Thokas  Tood,  AMooiate  JusUoe. 

Th*  Hon.  Oabbul  3>dtau^  Aitodate  Jnstioe. 

Tbe  Hod.  Jobsph  Sn»T,  AModato  Justice. 

The  HoH.  SiOTH  Thokfsoh,  itwlatt  Jostloa. 


Digiiized  by  Google 


MEMORANDUM 


The  ease  of  Ogden  v.  Saunders,  and  the  other  causes  involving  the  question  of  the  valldfty  of 
the  state  bankrupt  or  insolvent  laws,  argued  at  February  term,  1824,  by  Mr.  Clay,  Mr.  D.  Bl 
Ogden  and  Mr.  Haines  for  the  validity,  and  by  Mr.  Webster  and  Mr.  WheatOn  against  it,  and 
continued  for  advisement  ,to,  the  present  teni^  were  again  eontinued  for  advisement  to  Uie 
next  term. 
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363 

358-360 

Kef>ling«r  t.  De  Young 

"  " 

433 

341 

451-454 

364 

3flO-3S4 

342 

454-455 

ATDoirdl  ▼.  Feytoa 

44  a 

474 

364 

364-367 

if  It 

343 

455-460 

365 

367-368 

Dfl  Wolf  r.  Jotinun 

438 

343 

460-464 

14  M 

366 

388-371 

344 

464 

Ir  M 

307 

372-376 

H  It 

345 

465^87 

Darby  t,  Uayer 

480 

367 

376-380 

t(  ft 

346 

467-471 

CI 

368 

380-384 

u  m 

347 

+71-172 

369 

384-389 

tt  <■ 

348 

473-475 

Manro  t.  Alimeda 

<86 

369 

389-393 

It  *t 

349 

47S-479 

370 

393-395 

a  M 

350 

479-484 

II  !• 

371 

395-397 

Brent  ▼.  Daris 

449 

350 

484—188 

■I  M 

S72 

397—401 

<(HJ— «yii 

U  ■ 

o/ J 

401-406 

362 

492-497 

(1  « 

374 

406 

Washington  ex  rel.  M'Cue 

497-601 

The  Gran  FaiB 

493 

375 

V.  Young 

M  M 

4SS 

'  "2 

501 

II  u 

37S 

406-410 

.153 

502-504 

Tha  Palmyra 

495 

376 

410 

■  m 

354 
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Supreme  Court  of  the  United  States. 


FEBRXTABY  TERM,  1825. 
<•»  


1^  ["OooBtHiitloul  Law.  Practioe.] 
WAITMAN  et  aL 

T. 

BODTEARD  et  «1. 

Congr*"  boil  ^  the  constitution,  cxcIaslTe  aa- 
fkorltr  to  rcnitete  the  proccodlnKs  In  the  courts 
«<  Um  United  States;  aod  the  states  have  do  au- 
tbarlty  to  control  those  proceed tni:s.  except  so  far 
an  tlie  state  process  acts  are  adopted  by  Congresa, 
•r  by  the  courts  of  the  United  States  under  the 
aatborlt;  of  Congress. 

Tb«  proueedlnKs  on  eipctitlons.  and  other  proc- 
ess, in  the  courts  of  the  IJnIlid  States,  In  suits  at 
common  law,  are  to  be  the  same  In  each  state,  re- 
■pectivel;,  as  were  used  In  the  Supreme  Court  of 
t£e  state  In  September,  1780.  subject  to  such  al- 
temtlons  and  additions  as  the  said  courts  of  the 
t;nlted  States  may  make,  or  as  the  Supreme  Court 
of  the  TTnlted  States  shall  prescribe  by  rule  to  the 
•Cher  conrti.  ^  , 

A  State  law  re^latln?  executions,  enacted  suD- 
•eqiient  to  September,  1789.  Is  not  applicable  to 
executions  issulnt;  on  JudguK'nts  rendered  by  the 
courts  of  the  United  Statis.  unless  expressly  adopt- 
ed by  the  regulations  and  rules  of  those  courts. 

The  34Ih  section  of  the  Judiciary  jict  of  ITs.i.  c- 
20,  which  provides,  "that  the  laws  of  the  si  veral 
■Iat«»'.  exri'pt,"  etc.,  "shall  be  remiriU'd  iis  nili  s  tit 
decision  In  trials  at  common  law,  in  the  courts  of 
tli«  United  States,  in  cases  where  they  apyly,"  docs 
t  apply  to  the  process  and  practice  of  the  courts. 
]  It  Is  a  mere  legislative  neofSltlOB  *9t  Oft 
iples  of  universal  Jnrispradenee,  as  to  the 
UOD  of  the  lex  loci, 
statutes  of  Kentocky  concernlni?  executions, 
require  the  plalotlOF  to  indorse  on  thf  ose- 
oa  that  bank  notes  of  the  Bank  of  Kentucky, 
or  notes  .if  the  bank  of  the  commonwealth  of  Kvn- 
tuckr  will  b-'  received  in  payment,  and,  on  his  re- 
fusal, auihorlne  the  defendant  to  Rive  a  replevin 
bond  for  the  debt,  payable  In  two  years,  are  not 
«pi>li< .ihi''  u>  •  xci-ulfons  Issuiui;  on  jud;;meota  ren- 
dered bj  the  courts  of  the  United  States. 

Ttw  cue  of  Palmer  t.  Allen,  7  Cnn^  BOO,  re- 
viewed and  reconciled  with  the  present  decision. 

HIS  cause  was  certilicd  from  tho  Circuit 
Court  for  the  District  of  Kentucky,  upon 
itificate  of  a  division  of  ujiinion  between 
s  of  that  court,  on  several  motions, 
purred  on  a  motion  made  by  the  plain- 
the  marshal's  return  on  an  execu- 
Issued  on  a  judgment  obtained  in  that 
l>lirt,  and  also  to  quash  the  replevin  bond  taken 
said  execution,  for  tlif  follnwiiir;  cau.see: 
Iccause  the  ninrslial,   in    l^ikin^'   Dn'  ro- 
bond,  and  making'  sjiid  ji-luni,  lia-  jiro- 
mider  the  statutes  .it"  KiTilnrky.  In  ri-\:i- 
9  flxecations;  wliieh  sta-tules  are  not  ap- 
to  executions  issuing  on  judgments  in 
art,  but  the  marshal  is  to  proceed  with 
aeoording  to  the  rales  of  tho 


common  law,  as  modified  hj  acts  of  Congress, 
and  the  rules  of  this  court,  and  of  the  Supreme 
Court  of  the  United  States. 

2.  That  if  the  statutes  of  Kentucky,  in  rela- 
tion to  executions,  are  binding  on  this  court, 
vis.,  the  statute  which  requires  the  plaintiff  to 
indorse  on  the  executiooi  that  bank  notes  of  the 
Bank  of  Kentucky,  or  notes  of  the  bank  of  the 
commonwealth  *of  Kentucky,  will  be  re-  i*S 
ceived  in  payment,  or  that  the  defendant  may 
replevy  the  debt  for  two  years,  are  in  violation 
of  the  constitution  of  the  United  Statei,  and  of 
the  state  of  Kentucky,  and  void. 

3.  That  all  the  statutes  of  Kentucky  which 
authorize  a  defendant  to  give  a  replevin  bond 
in  aaUefaetlon  of  a  judgment  or  execution,  are 
unconstitutional  and  void. 

4.  Because  there  is  no  law  obligatory  on  the 
said  marshal,  which  authorized  or  justified  him 
in  taking  the  said  replevin  bond,  or  in  making 
the  said  return  on  the  said  execution. 

The  court  below  being  divided  in  opinion  on 
the  points  stated  in  the  motion,  at  the  request 
of  the  plaintiffs,  the  same  were  ordered  to  be 
certified  to  this  court. 

The  cause  was  argued  by  Cheves  and  Mr. 
Setgeant  for  the  plaintiffs,  and  by  Mr.  Bibb 
and  Mr.  Monroe  for  the  defendants,  at  the  last 
term. 

On  the  part  of  the  plaintiffs  it  was  instslcd, 
that  the  executions  issued  by  the  courts  of  the 
United  States  for  the  District  of  Kentucky,  are 
to  be  regulated  and  governed  by  the  laws  of  the 
United  States,  and  not  by  the  laws  of  the  state 
of  Kentucky. 

It  was  not  necessary  to  analyze  the  provi- 
sions of  the  state  laws,  because  the  questions 
that  would  arise  were  of  a  general  nature,  and 
rendered  any  such  statement  unneceBsary. 
These  questions  were, 

1.  Whether,  by  the  constitution  of  the  Unit- 
ed 'States,  Congress  has  the  power  to  regu-  [*4 
late  the  proceedings  of  the  federal  courts. 

2.  Whether  Congress  hae  regulated  those 
proceedings,  and  in  what  manner. 

1.  That  Congress  has  the  power,  was  too 
plain  to  admit  of  a  doubt.  If  they  have  not, 
they  have  no  power  at  all,  and  the  whole  of 
that  interesting  portion  of  the  constitution  is 
inoperative.  The  clause  in  question  is  the  third 
article  of  the  constitution,  which  establishes 
and  regulates  the  judicial  power.  It  is  a  sim- 
ple text,  but  it  is  a  very  comprehensive  one,  or 
it  is  nothing.   It  does  nothing  more,  in  terms. 
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than  anthoriu  OongreM  to  eatabllili  oomts,  and 
declare  the  eases  over  which  shall  have, 
juriadietion.  The  grounds  of  decision  are,  of 
course,  comprehended.  They  are  to  be  ac- 
cording to  the  law  of  the  case.  The  means  for 
arriving  at  the  decision,  or  for  giving  it  effect, 
are  not  expressly  provided.  But  as  the  means 
are  indispensable  to  the  attainment  of  the  end, 
which  is  the  administratitm  of  justice,  they  are 
necessarily  inehided  in  the  grant;  and  the 
power  to  provide  them  Is,  of  course,  implied  in 
*  the  jpower  to  establish  judicial  tribunals.  A 
court  is  a  place  where  justice  Is  judicially  ad- 
ministered.* To  say  merely  that  courts  diould 
be  established,  woiud  be  entirely  idle.  To  say, 
therefore,  that  courts  shall  be  established, 
means  iba.t  all  the  needful  and  usual  inddents 
to  oonrts  shall  be  established. 

This  propoiition  was  so  eon^letely  self-evi- 
B*]  dent  *ai  not  to  admit  of  any  support  from 
argument  or  illustration,  nor  to  require  any 
aid  from  the  clause  in  the  first  article,  ^ving 
Oongress  power  to  make  all  laws  necessary  and 
proper  ■  for  carrying  into  execution  the  other 
power  expressly  granted,  or  vested  in  the  gov- 
ernment of  the  United  States,  or  in  any  depart* 
ment  or  officer  thereof.  That  it  was  so  under- 
stood, la  plain  from  the  fifth,  rizth  and  seventh 
nrtieles  <n  the  original  amendments,  which  are 
limitations  of  the  generality  of  a  power  other- 
wise unlimited. 

That  it  was  not  the  design  of  the  constitu- 
tion finally  and  irrevocably  to  adopt  any  exist- 
ing system  of  state  legislation  as  to  process,  by 
reference  thereto,  is  quite  certain,  because 
thrae  is  no  sndi  reference.  It  could  not  refer 
1^  impHeation  to  the  means  employed  in  the 
aCate  courts,  because  they  wore  many,  and  no 
one  oould  say  which  was  referred  to.  It  would 
have  been  unwise,  because  it  would  have  made 
the  system  invariable,  and  capable  of  no  amend- 
ment.  It  coiUd  not  have  meant  to  refer  to  the 
varyin([  forms  adopted  by  the  state  courts,  for 
it  was  impossible  to  anticipate  how  they  would 
be  distributed;  these  are  subjects  of  jurisdic- 
tion, for  which  the  state  institutions  could  ai- 
ford  no  oample,  because  they  had  no  such  tri- 
bunals, the  jurisdiction  being  exclusive;  and  it 
would  have  made  the  existence  of  the  national 
judiciary  dependent  upon  state  legislation. 

It  must,  therefore,  be  taken  for  granted,  that 
the  power  of  Congress  in  arranging  the  federal 
judicial  tribunals,  and  the  means  to  be  employ- 
6*]  ed  '"by  them  for  effectuating  the  design  of 
th^  establishment,  was  plenary,  and  subject 
to  no  exceptions  but  those  wUeh  the  constitu- 
tions itself  has  made.  The  acts  of  Congress  to 
be  referred  to,  would  show  that  this  had  been 
the  uniform  understanding.  Nor  is  the  power 
of  Congress  on  this  subject  greater  in  cases 
where  the  United  States  are  a  party,  than  in 
other  cases,  whwe  the  controversy  u  between 
individuals. 

2.  The  next  question  was,  what  had  been 
done  by  Congress. 

The  act  of  the  24th  of  September,  1789,  o. 
20,  established  the  judicial  tribunals.  The  34th 
section  enacts,  that  "the  laws  of  the  several 
states,  except  where  the  constitution,  treaties, 
or  statutes  of  the  United  States  shall  otherwise 
require  or  provide,  shall  be  regarded  as  rules  of 
decision  in  trials  at  common  law  in  the  courts 
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of  the  United  States,  In  eases  where  they  tm- 
ply."  But  this  merely  gives  the  ground  of  de- 
cisionj  it  does  not  give  the  means  of  attaining 
the  decision,  or  of  giving  It  effect. 

The  powers  of  £he  courts  are  conferred  by 
the  sections  from  13  to  17  inclusive.  The 
courts  being  thus  established,  their  jurisdiction 
defined,  or  to  be  defined,  and  the  nature  of  their 
proceedings  distinguished,  the  power  to  issue 
the  common  law  writs  of  mandunus  and  pnAi- 
bition,  is  vested  in  the  Supreme  Court  by  the 
lattw  part  of  the  13th  section.  The  14th  sec- 
tion, then,  gives  them  power  to  issue  "writs  of 
scire  facias,  habeas  corpus,  and  all  other  writs 
not  specially  provided  for  by  statute,  whicb 
may  be  necessary  for  *the  exercise  of  their  [*7 
respective  jurisdictions,  and  agreeable  to  thn^ 
usages  and  principles  of  law."  This  is  to  be 
taken  ad  referendum,  according  to  the  function 
they  were  to  perform.  They  were  to  be  com- 
mon law  courts,  proceeding  according  to  the 
course  of  the  common  law,  with  power  to  issue 
writs  agreeably  to  the  principles  and  usages  of 
that  law.  The  common  law  remedies  were 
therefore  adopted  by  the  judiciary  act  of  1789, 
c.  20,  and  it  has  been  judicially  determined 
that  these  remedies  are  to  be  not  according  to 
the  varying  practice  of  the  state  courts,  Itut 
according  to  the  prinnples  of  the  common  law, 
as  settled  in  England.'  This,  of  course,  is  to 
be  understood  with  the  exception  of  such  mod- 
ifications as  have  been  made  by  acts  of  Con-  | 
gress,  the  rules  of  court  made  under  those  acta, 
and  the  state  laws  in  force  in  1789. 

The  18th  section,  considering  that  there 
would  be  an  immediate  right  of  execution  by  ] 
the  previous  provisitma,  gave  a  limited  stay.  ^ 
There  are  furUier  provisions  to  the  same  effect  , 
in  the  23d,  24th  and  2&th  sections.  There  are  | 
various  other  provisions,  but  the  result  is,  in  ^ 
all  but  the  excepted  cases,  to  give  an  imniedi-  ^ 
ate  right  of  execution,  or  after  a  limited  delay. 

This  act  was  followed  Immediately  by  the  j 
process  act  of  the  29th  of  September,  1789,  c.  ' 
21.   The  second  section  enacts,  "that  the  forms  ,  ' 
of  writs,  except  their  style,  and  modes  of  proc-  ' 
ess,"  etc.,       the  drcnit  and  district  courts.  ..' 
in  suits  *at  common  law,  shall  be  the  same  [*S 
in  each  state  respectively  as  are  now  used  or 
allowed  in  the  Supreme  Courts  of  the  same."  * 
The  act  was  limited  to  the  end  of  the  next  ses- 
sion.  It  was  continued  by  an  act  of  the  26th  " 
of  May,  1790;  and,  by  the  act  of  the  8tb  of  ; 
May,  1792,  c.  137  (XXXVI.),  its  provisions  were 
made  permanent. 

Whether  these  acts,  in  their  terms,  are  to  be 
understood  as  embracing  the  forms  of  process  ^ 
only,  or  also  as  describing  the  effect,  was  not, 
perhaps,  very  material  to  inquire.   The  words, 
understood  in  their  natural  sense,  comprehend  ^ 
the  whole.    The  proviso  as  to  executions,  shows 
that  they  were  so  understood.    But  it  is  entire- 
ly certam,  that  by  the  conjoint  operation  of 
the  judiciary  act,  and  the  process  act,  the  means  ~i 
to  be  used  in  the  administration  of  justice,  as 
to  their  nature,  form  and  effect,  were  fixed  up*  ' 
on  a  permanent  basis;  subject  to  alteration  by  y. 
no  other  legislative  power  than  that  of  Con-  > 
gress,  and  by  the  power  given  to  the  courts  of  : 
the  United  States  in  the  second  section  of  the  \ 
act  of  the  8th  of  May,  1792,  c.  137  (XXXVI.). 
With  the  exception  of  changes  since  made  by 
  ^ 
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Omgnat,  and  1^  the  eonrt,  the  nmediet  now  to 
be  uied  are  the  same  as  were  uied  in  Septem- 
bw,  1789.  Whoever  would  know  what  are  the 
remedies  in  a  given  case,  must  inquire  what 
they  were  in  the  particular  state  at  that  time. 
And  these  remedies  are  of  exactly  the  same  effi- 
cacy, and  have  the  same  power  and  operation 
now  as  then.  Anything  short  of  this  would  be 
inadequate  to  the  end  to  be  accomplished*  The 
•*]  raocejH  is  nothing  *bnt  for  the  effect.  The 
ia  nothing  withoiit  its  process.  To  leave 
this  dependent  upon  state  legislation,  would 
be  to  leave  tits  administration  of  justice  in  the 
federal  courts  at  the  mercy  of  the  states.  Con- 
gress has  made  many  changes,  and  many  more 
are  wanting.  The  courts  of  the  United  States 
have  made  rules  for  regulating  the  practice. 
But  in  no  case  have  changes  in  any  of  these 
particiilan  been  introduced  into  the  courts  of 
the  Union,  either  by  the  legislation  of  the 
states,  or  Uie  rules  of  the.  state  courts. 

But,  independent  of  theae  general  considera- 
tions, the  question  has  been  repeatedly  subject- 
ed to  judicial  determination  both  in  the  circuit 
courts  and  in  this  court.  Thus,  in  The  United 
States  V.  Worsen,*  it  was  held,  that  the  provi- 
sion in  the  34th  section  of  the  judiciary  act  of 
1789,  e.  20,  making  the  state  laws  rules  of  de- 
eision  In  the  oonrts  of  the  Union,  did  not  apply 
to  the  process  and  practice  of  the  fecural 
eourtfl.  In  Campbell  v.  Kobinson,*  this  court 
held  that  the  remedies  in  the  courts  of  the 
United  States,  both  at  common  law  and  in 
equity,  are  to  be,  not  according  to  the  fluctuat- 
ing practice  of  the  state  courts,  but  according 
to  the  principles  of  common  law  and  equity  as 
distinguishea  and  defined  in  that  country  from 
which  we  derive  our  knowledge  of  those  princi- 
10*]  pies.  The  ease  of  Mmer  *t,  AUei^  also 
eonfirma  the  prinei^e  for  i^iich  Urn  plaintiffs 
insisted. 

The  value  of  the  process  of  Mecntion  de- 
pends upon  the  time  when  it  may  be  had,  and 
the  manner  in  which  it  may  be  executed,  and 
the  subjects  upon  which  it  may  be  levied.  If 
it  should  be  asked,  whether  a  state  may  not 
withdraw  certain  khida  of  property  from  execu- 
tion, the  answer  would  be,  vmt  this  was  not 
the  question  her^  and  it  was  not  necessary  to 
^  out  of  the  case.  If  the  power  to  establish  a 
jn^ciary  necessarily  include  the  power  to  con- 
fer upon  it  the  authority  to  use  the  needful 
remetues,  it  must  certainly  be  allowed  that  the 
states  cannot  hinder  and  destroy  the  process  of 
execution.  Such  a  right  is  wholly  incompatible 
with  the  power  of  the  Union  in  Congress  as- 
aembled.  If  it  ma^  withhold  one  process,  it  may 
withhold  iJL  If  it  can  modify,  i.  e.,  impair,  or 
weaken,  the  efficacy  of  the  process,  the  con- 
sequence is  the  same.  The  courts  would  be 
then  left  with  the  power  'to  adjudicate,  but 
without  the  power  to  enforce  their  decisions. 
But  here  the  property  sought  to  be  reached  is 
subject  to  execution  by  the  laws  of  the  state; 
and  where  the  end  is  permitted,  the  means  of 
attaining  it  must  be  lut  firee. 

It  was  also  insisted,  that  the  statutes  of  Ken- 
tucky in  question  were  repugnant  to  the  oon- 
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stitution  of  the  United  States,  as  impaiiing  the 
obligation  of  contracts,  and  as  being  tender 
laws.  But  as  the  eonrt  intimated  Uiat  tno 
cause  might  *be  upon  the  other  points, 
the  argument  upon  the  constitutionality  of  the 
act  was  not  pressed. 
On  the  part  of  the  defendants  it  was  insisted, 

1.  That  Congress  has  no  power,  under  the 
constitution,  to  enact  an  execution  law,  gov- 
erning the  substance  of  the  proceedings  on  exe- 
entlon  "from  tho  federal  courts,  in  suits  .be- 
tween private  individuals. 

2.  ThU,  supposing  Congress  to  possess  suoh 
a  power,  it  cowd  not  delegate  its  authority  to 
the  Supreme  and  other  ooorta  of  the  Umted 
States. 

3.  That  the  acts  of  Congress  applicable  to 
this  subject,  do  not  attempt  to  delegate  that 
authority  to  the  courts  of  the  Union. 

4.  That  congress  has  not  attempted  to  eetab* 
lish  a  uniform  ezeeution  law  throughout  the 
United  States,  nor  adopted  the  laws  of  the 
states  in  force  at  any  particular  period,  but 
left  the  process  of  execution  to  be  regulated 
from  time  to  time  by  the  local  state  laws. 

In  support  of  the  first  point,  a  distinction 
was  drawn  betweeen  cases  arising  from  tlie 
character  of  the  parties,  such  as  dtiams  of 
different  states,  aliens,  etc,  and  eases  aria- 
ing  from  the  nature  of  the  controversy,  as  in- 
volving the  constitution,  laws,  and  treaties  of 
the  Union,  and  over  which  the  federal  courts 
had  either  an  original  or  appellate  jurisdiction. 
The  first  class  of  cases  arose  either  under  for- 
eign or  municipal  iaw,  which  must  be  applied 
as  the  rule  of  decision.  The  remedy  followed 
as  a  part  of  the  local  law  of  the  state  where' 
the  suit  was  brought.  It  was  not  neceasajry 
for  Congress  to  exercise  any  legislattve 
•power  over  this  class  of  eases,  as  it  was 
over  iht  other,  depending  upon  the  constitu- 
tion, laws,  and  treaties  of  the'  Union.  The 
grant  of  judicial  power  was  here  mure  «cten- 
sive  than  the  legislative.  It  was  not  necessary 
that  Congress  should  have  the  power  of  estab- 
lishing a  civil  oode  for  the  decision  of  this  clasa 
of  cases.  Neither  was  it  necessary  that  Con- 
gress should  regulate  the  substauos  of  the 
remedies,  whldi  mi^it  safely  be  left  to  tho 
state  leKialatures,  so  long  as  they  made  w> 
laws  prohibited  by  the  constitution  respecting 
contracts.  The  power  delegated  in  the  third 
article  of  the  constitution  was  exclusively  ju- 
dicial, and,  therefore.  Congress,  whose  powers 
are  legislative  only,  are  necessarily  excluded. 
The  power  givoi  to  Congress  in  the  first  article^ 
"to  constitute  tribunals  inferiw  to  the  Supreme 
Court,**  does  not  indnde  the  power  of  r^ulat- 
ing  the  remedies  as  to  this  class  of  eases.  In 
making  these  regulations.  Congress  must 
either  liave  the  power  to  authorize  the  selling 
of  all  property  under  the  process  of  the  fed- 
eral courts,  or  it  is  restricted  to  such  as  the 
state  legislatures  think  fit  to  subject  to  exe- 
cution. If  the  former,  the  power  includes  an 
extensive  control  over  the  mvU  legislation  of 
the  states  as  to  property  and  contracts,  which 
the  constitution  never  contemplated.  If  the 
latter,  it  is  an  illusory  power,  since,  if  the 
states  may  exempt  from,  or  subject  to,  execu- 
tion, in  their  discretion,  they  may  also  regu- 
late the  manner  of  levying  it  in  all  other  re- 
fepeeta.   Aa  to  the  power  to  make  all  laws 
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neMuary  and  proper  to  carry  into  effect  the 
iS*]  other  powers,  etc.,  it  applied  *oiily  to 
those  conferred  for  Dational  purposes,  and  not 
to  mere  judicial  power,  which  must  be  exer- 
cised according  to  the  municipal  law  applicable 
to  the  case.  Congress  had  so  determined,  in 
the  34th  section  of  the  judiciary  act,  which 
the  state  laws  were  made  "rules  of  decision  in 
Mais  at  common  law  in  tite  courts  of  the  Unit- 
«d  States^  in  eases  where  they  apply."  They 
do  apply  in  the  decision  of  all  controversies 
between  citizens  of  different  states,  or  be- 
tween aliens  and  citizens. 

2.  In  support  of  the  second  pointy  that  Con- 
gress  could  not  delegate  its  authority  of  regu- 
uiting  process  (whatever  might  be  the  extent 
of  it)  to  the  courts  of  the  Union,  it  was 
argued,  that  by  the  general  principles  of  all 
free  and  limited  government,  as  well  as  the 
pwticular  provisions  of  the  federal  constitu- 
tion, the  le^slativ^  executive,  and  judicial 
powers,  are  vested  in  separate  bodies  of  magis- 
tracy. AU  the  legislative  power  is  vested  ex^u- 
•ively  in  Congress.  Supposing  Congress  to  have 
power,  under  the  clause,  for  making  all  laws 
necessary  and  proper,  etc,  to  make  lavrs  for 
executing  the  judicial  power  of  the  Union,  it 
cannot  delegate  such  power  to  the  judiciary. 
The  rules  by  whidl  the  citizen  shall  be  deprived 
of  his  liberty  or  property,  to  enforce  a  judicial 
sentence,  ought  to  be  prescribed  and  known; 
and  the  power  to  prescribe  such  rules  belongs 
exclusively  to  the  legislative  department.  Con- 
gress could  not  delegate  this  power  to  the  ju- 
diciaiyi  or  to  any  other  department  of  the 
government.  The  right  to  lu>erty  and  prop- 
14*]  erty  is  a  'sacred  vested  right  under  the 
constitution  and  laws  of  the  Union  and  States. 
The  regulations  by  which  it  is  to  be  devested, 
for  the  purpose  of  enforcing  the  performance 
of  contracts,  are  of  vital  importance  to  the 
citizen.  The  power  ot  making  such  regulations 
is  exclusively  vested  in  the  legislative  depart- 
ment, by  all  our  constitutions,  and  by  the  gen- 
eral spirit  and  principles  of  all  free  govern- 
ment. It  is  the  office  of  the  legislator  to  pre- 
scribe the  rule,  and  of  the  jud^e  to  apply  it; 
and  it  is  immaterial  whether  it  respects  the 
right  in  controversy,  or  the  remedy  by  which  it 
is  to  be  enforced.  The  mere  forms  and  style  of 
writs,  and  other  process,  may,  indeed,  be  regu- 
lated by  the  courts,  but  the  regulation  of  the 
substantive  part  of  the  remedy  belongs  to  the 
legislature.  The  power  to  establish  courts, 
with  the  jurisdiction  defined  by  the  constitu- 
tion, does  not  involve,  by  necessary  implication, 
the  authority  of  delegating  any  portion  or  inci- 
dent of  that  power  to  the  courts  themselves. 
That  authority  is  not  expressly  given;  conse- 
quent it  does  not  exist. 

8.  Congress  has  not,  in  fact,  delegated  this 
authority  to  the  court.  The  sever^  process 
acts  passed  by  Congress,  regulate  the  forms 
only;  they  givo  to  the  courts  the  power  to 
regulate  the  forma  only.  The  expressions  in 
the  2d  section  of  the  act  of  1792,  c.  137 
(XXXVI.),  "subject,  however,  to  silch  altera- 
tions as  the  said  courts  respectively  shall,  in 
their  discretion,  deem  expedient,  or  to  such 
regulations  as  the  Supreme  Court  of  the  Unit- 
15*]  ed  States  shall  think  proper,  *from  time 
to  time,  by  rule,  to  prescribe  to  any  circuit  or 
district  court,**  apply  duly  to  "the  forma  of 
15t 


writs,  executions  and  other  procesa,  and  tba 
forms  and  modes  of  proceeding  in  suits." 

Every  court  has,  like  every  other  pubHc  po- 
litical  body  the  power  necessary  and  proper  to 
provide  for  the  orderly  conduct  of  its  business. 
This  may  be  compared  to  the  separate  power 
which  each  house  of  Congress  has  to  de- 
termine the  rules  of  its  proceedings,  and  to 

fumish  contempts.  Thb  is  altogether  different 
rom  the  general  legislative  power,  which  Con- 
gress cannot  delegate,  and  never  has-  attempt- 
ed to  delegate,  to  either  house,  separately,  or  to 
the  executive  and  judicial  departments  of  the 
government.  To  construe  the  power  to  regu- 
late the  forms  of  process  and  modes  of  proceed- 
ing, into  a  power  in  Uie  courts  to  make  execu- 
tion laws,  would  be  to  suppose  Congress  in- 
tended to  violate  tive  constitution,  by  delegat- 
ing their  lesislative  power  to  the  judiciary. 
The  laws  of  the  states  on  the  subject  of 
executions  are  various  and  contradictory.  Did 
Congress  mean  to  give  to  this  court  the  power 
to  make  a  uniform  execution  law  throughout 
the  Union,  or  to  adopt  the  common  law  of  Eng- 
land, and  thus  to  repeal  the  statutes  of  all  the 
states  regulating  what  shall,  and  what  shall 
not,  be  subject  to  execution?  The  forms  of 
process  are  distinct  from  the  rights  and  duties 
to  be  observed  in  their  execution.  The  usuhI 
form  of  a  fi.  fa.  is  a  mandate  to  the  marshal  to 
make  the  money  of  the  goods  and  chattels  of 
the  defendant;  *but  what  property  may  [*1< 
or  may  not  be  levied,  and  now,  and  when,  and 
where  it  is  to  be  sold,  and  whether  the  same  i> 
subject  to  redemption  by  the  debtor,  are  all  of 
the  substance  of  the  remedy. 

4.  In  support  of  the  position  that  Congress 
intended  to  leave  the  process  of  execution  to  be 
regulated  from  time  to  time  by  the  state  lawn, 
it  was  argued,  that  the  process  act  of  1792,  c. 
137  (XXXVI.),  omits  the  words  contained  in 
the  2d  section  of  the  process  act  of  1789,  c.  21, 
"and  modes  of  process,"  used  after  the  words, 
"forms  of  writs  and  executions,"  etc  The  ex- 
pressions which  seem  to  occupy,  in  the  act  of 
1792,  the  place  of  these  omitted  words,  are  the 
following:  "And  modes  of  proceeding  in 
suits,"  which  are  too  unequivocal  to  require 
comment.  "Modes  of  proceeding  in  suits," 
made  use  of  in  connection  with  the  preceding 
words,  "writs,  executions,"  etc.,  plainly  refer 
to  those  acts  in  court  which  relate  to  the  de- 
termination of  the  controversy,  in  opposition 
and  contradistinction  to  the  forms  of  the  mesne 
process,  and  also  of  the  process  of  execution 
by  which  the  judgment  is  enforced  after  the 
termination  of  the  suit..  Proceedings  after 
judgment  are  always  distinguished  by  law 
writers,  both  from  the  mesne  process,  and 
from  the  proceedings  in  the  suit.^  There  is  a 
plain  difference  between  the  forms  of  writs, 
and  their  effects,  with  the  powers  and  duties 
conferred  under  them;  between  the  modes 
*of  proceeding  in  suits,  and  the  laws  of  [*17 
execution  to  enforce  the  judgment.  The  only 
clause  in  the  procesa  act  of  1789,  c.  21,  whiui 
favored  the  notion  that  it  was  the  intention 
of  Congress  to  prescribe  the  effect  of  any  writ 
of  execution,  had  been  omitted  in  the  process 
act  of  1792,  c  137  (XXXVI.).  The  concluding 
paragraph  in  the  2d  section  of  the  act  of  1789, 
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«  21,  "and  be  at  liberty  to  pursue  tbe  same, 
mtil  a  tender  of  the  debt  and  costs  in  gold 
«od  silver  sliall  be  made,"  was  entirety  omitted 
IB  the  subsequent  act.  And  the  circumstance 
of  this  act  having  been  confined  in  its  duration 
to  one  year,  and  that  at  the  two  succeeding 
sessions  it  had  been  continued  for  the  same 
t«rm  only,  and  when  the  permanent  act  was 
passed,  Uiis  clause,  as  well  as  tbe  indefinite 
expression,  "modes  of  process,"  were  botb  ex- 
'dnded,  showed  that  they  were  purposely  ex* 
eluded,  so  that  no  effect  should  be  given  to 
'Writs  of  execution,  other  than  what  they  would 
receive  from  the  local  laws  of  the  states. 

The  provision  in  the  34th  section  of  the  ju- 
diciary act  of  17S9,  c.  20,  making  the  state 
lam  rules  of  decision  in  cases  where  they  ap- 
fly,  furnishes  the  rules  by  which  this  case  is 
to  be  determined.  The  question  is,  whether  the 
marshal  has  conducted  himself  according  to 
law  in  executing  this  process.  The  mere  form 
«f  the  writ  is  insufficient  to  determine  it.  If 
ymi  apply  the  state  execution  laws  as  exist- 
ing in  1789,  or  1792,  nearly  all  the  western 
.states  ¥rill  be  left  without  an  execution  law 
applicable  in  tbe  federal  courts,  since  they  were 
tS*]  admitted  into  the  'Union  subsequent  to 
the  enactment  of  the  process  acts. 

Congress  has  itself  given  a  legislative  ex- 
position  of  the  acts  now  in  question,  evidently 
eonsidering  the  execution  laws  of  the  states  to 
be  the  laws  of  execution  for  the  federal  courts. 
By  the  judicUry  act  of  1793,  c.  167  (XXIJ.),  s. 
4,  it  is  provided,  "tliat  where  it  is  now  required 
by  the  laws  of  any  state,  that  goods  taken  in 
•cxeeation  on  a  writ  of  fieri  facias,  shall  be  ap- 
fiaised  previous  to  tbe  sale  thereof,"  tbe  like 
proceedings  are  to  be  had  oif  executions  issuing 
•oat  of  the  courts  of  the  United  States.  So, 
also,  by  the  set  of  May  7, 1800,  c.  199  (XXV.), 
nesting  sales  of  lands,  on  judgments  ob- 
tamed  by  tbe  United  States,  it  is  enacted, 
(see.  1)  "that  where  the  United  States  shall 
ixn  obtained  judgment  in  dvil  actions  brought 
in  those  states  wherein,  by  the  laws  tmd 
fnetice  of  such  states,  lands,  or  other  real 
estate,  belon^ng  to  the  debtor,  are  delivered  to 
the  creditor  in  satisfaction  of  such  judgment," 
etc,  the  marshal  is  to  proceed  to  sell  at  pub- 
lie  anction,  and  to  execute  a  grant  to  the  high- 
est bidder.  These  legislative  expositions  were 
Bide  long  before  the  present  case  arose,  and 
■•le  as  binding  in  fixing  the  sense  of  the  legis- 
lature as  any  declaratory  act  whidi  Congress 
eoold  make  on  the  subject. 

The  process  acts  regulate  tbe  forms  of  writs, 
and  the  modes  of  proceeding  in  suits,  and  give 
the  courts  the  power  to  alter  both.  The  14th 
•eetion  of  the  judiciary  act  of  1789,  c.  20,  gives 
It*]  *to  tbe  courts  power  to  issue  writs  "nec- 
essary for  tbe  exercise  of  their  respective 
jnrisdictions,  and  agreeable  to  the  principles 
and  UMgea  of  law.**  Where  a  court  has  issued 
tiw  ezeention,  aoeording  to  tbe  form  provided 
ander  the  process  acts,  it  has  done  all  that  is 
authorized  by  the  14th  section  of  the  judiciary 
-set,  and  by  the  process  acts.  The  rule  which 
is  to  govern  the  manner  of  levying  the  execu- 
"tioB,  is  to  be  found  in  the  34th  section  of  the 
jodiciary  act.  Various  regulations  prevail  in 
the  states,  as  to  what  property  is  liable  to 
-execution.  In  some,  lands  are  exempt,  except 
an  eliMit;  in  others,  certain  personal 
«Ii.ed. 


property  is  exempt;  in  all,  the  ca.  sa.  is  vaii- 
ously  modified.  How  are  all  these  conflicting 
regulations  to  be  reconciled,  but  by  resorting 
to  the  wise  and  safe  provision  contained  in  the 
34th  section  of  the  judiciary  act,  which  gives 
the  same  rule  as  to  the  substance  of  the 
remedy  which  applies  to  the  right  in  contro- 
versy, and  the  same  for  the  federal  courts  as 
is  used  at  the  time  in  the  state  courts  t 

To  tbe  argument  which  had  been  urged  for 
the  plaintiffs,  that,  upon  the  supposition  that 
executions  from  the  federal  courts  are  to  be 
regulated  by  the  local  laws  in  each  state,  the 
state  legislatures  might  entirely  defeat  the 
administration  of  justice  In  those  courts,  hy 
exempting  all  property  from  execution,  it  was 
answered,  that  Congress  (supposing  them  to 
possess  the  constitutional  power)  might,  at 
any  time,  apply  an  effectual  remedy  by  enact- 
ing a  uniform  law  on  the  subject;  and  tbat, 
in  the  tbeantime,  all  regulations  *made  [*S0 
by  the  states  must  apply  equally  to  their  own 
courts;  and  it  was  an  inadmissible  and  ex- 
travagant supposition  that  any  state  would 
thus  entirely  suspend  the  course  of  civil  jus- 
tice. It  was  the  province  of  every  sovereign 
legislature  to  regulate  it,  so  far  as  the  ao> 
ciety  bad  not  surrendered  that  right  to  an- 
other power.  In  the  present  instance,  even 
supposing  the  constitution  to  be  silent  on  the 
subject.  Congress  had  shown  a  disposition  to 
leave  to  the  states  the  power  of  regulating  it, 
except  as  to  cases  arising  under  the  constitu- 
tion, laws,  and  treaties  of  the  Union,  and  of 
peculiar  federal  cognizance,  and  excepting  that 
general  power  of  regulating  the  forms  of  proc- 
ess, and  proceedings,  which  is  essential  to 
every  court  of  justice. 

The  cause  was  continued  to  the  present  term 
for  advisement. 

Ifr.  Chief  Jiutiee  Karahall  delivered  tin 
opinion  of  the  court,  and  after  stating  the  case, 

proceeded  as  follows: 

Some  preliminary  objections  have  been  made 
by  the  counsel  for  the  defendants,  to  the  man- 
ner in  which  these  questions  are  brought  be- 
fore the  court,  which  are  to  be  disposed  of  be- 
fore tbe  questions  themselves  can  be  con- 
sidered. 

It  is  said  ^t  the  pvoeeding  was  ex  parte. 
Tbe  law  which  empowers  this  court  to  take 
co^izanoe  of  questions  adjourned  from  a  cir- 
cuit, gives  jurisdiction  over  the  single  point 
on  which  the  judges  were  divided,  not  over  the 
whole  cause.  The  inquiry,  therefore,  whether 
the  parties  'were  property  before  the  [*2X 
Circuit  Court,  cannot  be  made,  at  this  time,  in 
this  place. 

The  defendants  also  insist,  that  the  judg- 
ment, the  execution,  and  the  return,  ought  to 
be  stated,  in  order  to  enable  this  cobrt  to  de- 
cide the  question  which  is  adjourned. 

But  the  questions  do  not  arise  on  the  judg- 
ment, or  the  execution ;  and,  so  far  as  they  de- 
pend on  the  return,  enough  of  that  is  stated  to 
show  the  court  that  the  marshal  had  proceed- 
ed according  to  the  late  laws  of  Kentucky.  In 
a  general  question  respecting  the  obligation  of 
these  laws  on  the  officer,  it  is  immaterial 
whether  he  has  been  exact,  or  otherwise,  in 
his  observance  of  them.  It  is  the  principle  on 
which  the  judges  were  divided,  and  that  alone 
is  referred  to  this  court. 
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Xu  argiiing  the  first  question,  the  plaintifTs 
contend  that  the  common  law,  as  moaifled  by 
acts  of  Confess,  and  the  rules  of  this  court, 
and  of  the  Cirenit  Court  by  which  the  ju^- 
ment  was  rendered,  must  govem  the  officer  in 
all  his  proceedings  upon  executions  of  every 
description. 

One  of  the  counsel  for  the  defendants  in- 
sists that  Congress  has  no  power  over  exe- 
cutions issued  on  judgments  obtained  by  indi- 
viduals; and  that  the  authority  of  the  states, 
on  this  subiMt,  remains  unaffected  by  the  con- 
■titutton.  That  the  government  of  the  Union 
cannot,  by  law,  r^ulate  the  conduct  of  its 
officers  in  the  service  of  executions  on  Judg* 
ments  rendered  in  the  federal  courts;  but  that 
the  state  legislatures  retain  complete  au- 
thority over  uem. 

The  court  cannot  accede  to  this  novel  con- 
*  39*]  struction.  *The  constitution  concludes 
its  enumeration  of  granted  powers,  with  a 
clause  authorizing  Congress  to  make  all  laws 
which  sludl  be  necessary  and  proper  for  carry- 
ing  into  execution  the  foregoing  powers,  and 
all  other  powers  vested  by  this  constitution  in 
the  government  of  the  Umted  States,  or  in  any 
department  or  officer  thereof.  The  judicial  de- 
partment is  invested  with  jurisdiction  in 
certain  specified  cases^  in  all  which  it  has 
power  to  render  judgment. 

That  a  power  to  make  laws  for  carrying  into 
.execution  all  the  judgments  which  the  judicial 
department  has  power  to  pronounce,  is  express- 
ly conferred  by  this  clause,  seems  to  be  one  of 
tnose  plain  propositions  which  reasoning  can- 
not render  plainer.  The  terms  of  the  clause 
neither  require  nor  admit  of  elucidation.  The 
court,  therefore,  will  only  say,  that  no  doubt 
whatever  is  entertained  on  the  power  of  Con- 
gress over  the  subject.  The  only  inquiry  is, 
now  for  has  this  power  been  exercised? 

The  13th  section  of  the  judiciary  act  of  1789, 
c  20,  describes  the  jurisdiction  of  the  Supreme 
Court,  and  grants  the  power  to  issue  wnts  of 
prohibition  and  mandamus,  in  certain  specified 
cases.  The  14th  section  enacts,  "that  all  the 
before-mentioned  courts  of  the  United  States 
shall  have  power  to  issue  writs  of  scire  facias, 
habeas  corpus,  and  all  other  writs  not  specially 
provided  by  statute,  which  may  be  necessary 
for  the  exercise  of  their  respective  jurisdic- 
tions, and  agreeable  to  the  principles  and 
usages  of  law."  The  17th  section  authorizes 
the  courts  "to  make  all  necessary  rules  for  the 
38*]  orderly  conducting  business  *in  the  said 
courts;"  and  the  18th  empowers  a  court  to 
suspend  execution,  in  order  to  give  time  for 
granting  a  new  triaL 

These  sections  have  been  relied  on  by  the 
cotmsel  for  the  plaintiffs. 

The  words  of  the  14th  are  understood  by  the 
court  to  comprehend  executions.  An  execution 
is  a  writ,  which  is  certainly  "agroeahle  to  the 
principles  and  usages  of  law." 

There  is  no  reason  for  supposing  that  the 
general  term  "writs,"  is  restrained  by  the 
words,  "which  may  be  necessary  for  the  exer- 
cise of  their  respective  jurisdictions."  to  origi- 
nal process,  or  to  process  anterior  to  judg- 
ments. The  jurisdiction  of  a  court  is  not  ex- 
hausted by  the  rendition  of  its  judgment,  but 
continues  until  that  judgment  shall  be  satis- 
lied.  Many  questions  Mse  on  the  pioceaa 
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subsequent  to  the  judgment,  in  which  jurisdic- 
tion is  to  be  exercised.  It  is,  therefore,  no  un- 
reasonable extension  of  the  words  of  the  act, 
to  suppose  an  execution  necessary  for  the  exer* 
cise  of  jurisdiction.  Were  it  even  true,  that 
jurisdiction  could  technically  be  said  to  termi- 
nate with  the  judgment,  an  execution  would 
be  a  writ  necessary  for  the  perfection  of  that 
which  was  previously  done;  and  would,  conse- 
quently, be  necessary  to  the  beneficial  exercise 
of  jurisdiction.  If  any  doubt  could  exist  on 
this  subject,  the  18th  section,  which  treats  of 
the  authority  of  the  court  over  its  executions 
as  actually  existing,  certainly  implies  that 
the  power  to  issue  them  had  been  granted  in  the 
14th  section.  The  same  implication  is  afford- 
ed by  the  24th  *and  25th  sections,  both  ["24 
of  which  proceed  on  the  idea  that  the  power  to 
issue  writs  of  execution  was  in  posuession  of 
the  courts.  So,  too,  the  process  act,  which  was 
depending  at  the  same  tune  with  the  judiciary 
act,  prescribes  the  forms  of  executions,  but 
does  not  give  a  power  to  Issue  them. 

On  the  clearest  principles  of  just  construc- 
tion, then,  the  14th  section  of  the  judiciary  act  - 
must  be  understood,  as  giving  to  the  courts  of 
the  Union,  respectively,  a  power  to  Issue  exe- 
cutions on  their  judgments. 

But  this  section  provides  singly  for  issuing 
the  writ,  and  prescnbes  no  rule  for  the  conduct 
of  the  officer  while  obeyiiw  its  mandate.  It 
has  been  contended  that  the  34th  section  of 
the  act  supplies  this  deficiency. 

That  section  enacts,  "that  the  laws  of  the 
several  states,  except  where  the  constitution, 
treaties,  or  statutes,  of  the  United  States, 
shall  otherwise  require  or  provide,  shall  be  re- 
garded as  rules  of  decision  in  trials  at  common 
law,  in  tlte  courts  of  the  United  States,  in 
cases  where  they  apply." 

This  section  has  never,  so  far  as  is  recol- 
lected, received  a  construction  in  this  court; 
but  it  has,  we  believe,  been  generally  con- 
sidered by  gentlemen  of  the  profession,  as  fur- 
nishing a  rule  to  guide  the  court  in  the  forma- 
tion of  its  judgment;  not  one  for  carrying  thuc 
judgment  into  execution.  It  is  "a  rule  of  de- 
cision," and  the  proceedings  after  judgment  are 
merely  ministenaL  It  is,  too,  "a  rule  of  de- 
cision in  trials  at  *common  law;"  a  [*3S 
phrase  which  presents  clearly  to  the  mind  the 
idea  of  litigation  in  court,  and  could  never  oc- 
cur to  a  person  intending  to  describe  an  exu- 
cution,  or  proceedings  after  judgment,  or  the 
effect  of  those  proceedings.  It  is  true,  that  if, 
after  the  service  of  an  execution,  a  question 
respecting  the  legality  of  the  proceeding  should 
be  brought  before  the  court  by  a  regular  suit^ 
there  would  be  a  trial  at  common  law;  and  it 
may^  be  said,  that  the  case  provided  for  by  the 
Bection  would  then  occur,  and  that  the  law  of 
the  state  would  furnish  the  rule  for  its  de- 
cision. 

But,  by  the  words  of  the  section,  the  laws  uf 
the  state  furnish  a  rule  of  decision  for  those 
cases  only  "where  they  apply;"  and  the  ques- 
tion arises,  do  the^  apply  to  such  a  case?  In 
the  solution  of  this  question,  it  will  Iw  neces- 
sary to  inquire  whether  they  regulate  the  con- 
duct of  the  officer  serving  the  execution;  for 
it  would  be  contrary  to  all  principle  to  admits 
that,  in  the  trial  of  a  suit  depending  on  the 
legality  of  an  official  act»  any  other  law  would 
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apply  than  that  which  had  been  previously  de- 
ncribed  for  the  governmeDt  of  the  oflicer.  If 
the  execution  is  governed  by -a  different  rule, 
then  these  laws  do  not  apply  to  a  case  depend- 
ing altogether  on  the  regularity  of  the  pro- 
e^dings  under  the  execution.  If,  for  example, 
an  ofaoer  tmke  the  property  of  A,  to  satisfy  an 
execution  against  B,  and  a  suit  be  brought  by 
A,  the  question  of  property  must  depend  en- 
tirely on  the  law  of  the  state.  But  if  an  eze- 
IS*]  cution  issue  against  A  as  *he  supposes, 
irregularly  or  if  the  officer  should  be  supposed 
to  act  irregularly  in  the  performance  of  his 
duty,  and  a  should,  in  either  case,  proceed 
agunat  the  officer^  the  atate  laws  will  give  no' 
rale  of  decision  In  the  trial,  because  they  do 
not  apply  to  the  case,  unless  they  be  adopted 
by  this  aectiun  as  governing  executions  on 
judgments  rendered  by  the  courts  of  the  Unit- 
ed States.  Before  we  can  assume  that  the 
state  law  applies  to  such  a  case,  we  must 
show  that  it  govems  the  officer  in  serving  the 
execution;  and,  consequently,  its  supposed  ap- 
plication to  such  a  case  is  no  admissuile  argu- 
moit  in  support  of  thejravposition  that  it  does 
govern  the  execution.  That  proposition,  so  far 
as  it  depends  on  the  construction  of  the  34th 
section,  has  already  been  considered;  and  we 
think  that,  in  framing  it,  the  legislature  could 
not  have  extended  its  views  beyond  the  judg- 
ment of  the  court. 

The  34th  section,  then,  has  no  application  to 
the  practice  of  tiie  court,  or  to  the  conduct  of 
its  officer,  in  the  service  of  an  execution. 

The  17th  section  would  seem,  both  from  the 
context  and  from  the  particular  words  whicb 
have  been  cited  as  applicable  to  this  question, 
to  be  confined  to  business  actiially  transacted 
in  court,  and  not  to  contemplate  proceedings 
out  of  court. 

The  act  to  *^egulate  processes  in  tlw  courts 
of  the  United  States,"  passed  in  1789,  h«s  also 
been  referred  to.  It  enacts,  "that  until  farther 
provision  shall  be  made,  and  except  where  by 
this  act,  or  other  statutes  of  the  United  States, 
27"]  'is  otherwise  provided,  the  forms  of  writs 
and  executions,  except  their  style,  and  modes 
of  process,  in  the  circuit  and  district  courts,  in 
suits  4t  common  law,  shall  be  the  same  in  each 
state,  respectively,  as  are  now  used  in  the  su- 
preme courts  of  the  same. 

This  act  so  far  as  rewpects  the  writ,  is  plain- 
ly confined  to  form.  But  form,  in  this  par- 
ticular, it  has  been  ar^ed,  has  much  of  - sub- 
stance in  it,  because  it  consists  of  the  lan- 
guage of  the  writ,  which  specifies  precisely 
what  the  officer  is  to  do.  His  duty  is  pre- 
scribed in  the  writ,  and  he  has  only  to  obey 
its  mandate. 

This  is  certainly  true,  so  far  as  respects  the 
object  to  be  a^omplished,  but  not  as  respects 
the  manner  of  aouHnplishbig  it.  In  a  fl.  fa.,  for 
example,  the  officer  is  commanded  to  make  of 
the  goods  and  chattels  of  A.  B.  the  sum  of 
mcney  specified  in  the  writ;  and  this  sum 
mnst,  of  eonrse,  be  made  by  a  sale.  Bat  the 
time  and  manner  of  the  sale,  luid  the  particular 
goods  and  chattels  which  are  liable  to  tiie  exe- 
cution, unless,  indeed,  all  are  liable,  are  not 
prescribed. 

To  "the  forms  of  writs  and  executims,**  the 
law  adds  the  words,  "and  modes  of  process." 
These  words  mnst  have  been  intended  to  oom- 
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prehend  something  more  than  "the  forma  of 
writs  and  executions."  We  have  not  a  right 
to  consider  tiiem  as  mere  tautology.  They  have 
a  meaning,  and  ought  to  be  allowed  an  opera- 
tion more  extensive  than  the  preceding  words. 
The  term  is  applicable  to  writs  and  executions, 
hut  it  is  also  applicable  to  every  step  taken  in 
a  cause.  *It  indicates  the  progressive  [*28 
course  of  the  business  from  its  commencement 
to  its  termination;  and  "modes  of  process" 
may  be  considered  as  equivalent  to  modes  or 
manner  of  proceeding.  If,  by  the  word  procesa, 
Congress  had  intended  nothing  more  than  a 
general  phrase,  which  might  comprehend  every 
other  paper  issuing  out  of  a  court,  the  lan- 
guage would  most  probably  have  resembled 
that  of  the  first  section,  where  the  word  "i»o- 
cesses,"  not  "process,"  is  used  in  that  sense. 
But  the  introduction  of  the  word  "modes,"  and 
the  change  of  the  word  "processes"  for  "pro- 
cess," seem  to  indicate  that  the  word  was  used 
in  its  more  extensive  sense,  as  denoting  pro- 
gressive action;  a  sense  belonging  to  the  noun 
m  the  sii^lar  number,  rather  than  in  tlM 
sense  in  wmch  it  was  used  in  the  first  section, 
which  is  appropriate  to  the  same  noun  in  it* 
plural  nnmbier. 

This  construction  is  supported  by  the  suc- 
ceeding sentence,  which  is  in  these  words: 
"And  the  forms  and  modes  of  proceedings,  in 
causes  of  equity,  and  of  admiralty,  and  mari- 
time jurisdiction,  shall  be  according  to  the 
course  of  the  civil  law.*' 

The  preceding  sentence  had  adopted  the 
forms  of  writs  and  executions,  and  the  modes 
of  process,  then  existing  in  the  courts  of  the 
several  states,  as  a  rule  for  the  federal  courts, 
"in  suits  at  common  law."  And  this  sentence 
adopts  "the  forms  and  modes  of  proceedings" 
of  the  civil  law,  "in  causes  of  equity,  and  of 
admiralty  and  maritime  jurisdiction."  It  has 
not,  we  believe,  *been  doubted  that  this  [*29 
sentence  was  mtended  to  regulate  the  whole 
course  of  proceeding,  "in  causes  of  equity,  and 
of  admiralty  and  maritime  jurisdiction."  It 
would  be  difficult  to  assign  a  reason  for  the 
solicitute  of  Congress  to  regulate  all  the  pro- 
ceedings of  the  court,  sitting  as  a  court  of 
equity,  or  of  admiralty,  which  would  not 
equally  require  that  its  proceedings  should  be 
regulated  when  sitting  as  a  court  of  common 
law.  The  two  subjects  were  equally  within 
the  province  of  the  legislature,  equally  de- 
manded their  attention,  and  were  brought  to- 
other to  their  view.  If,  then,  the  words  mak- 
ing provision  for  each,  fairly  admit  of  an 
equally  extensive  interpretation,  and  of  one 
which  will  etfect  the  object  that  seems  to  have 
been  in  contemplation,  and  which  was  certain- 
ly desirable,  they  ought  to  receive  that  inter- 
pretation. "The  forms  of  writs  and  executions, 
and  modes  of  process  in  suits  at  common  law," 
and  "the  forms  and  modes  of  proceedings,  in 
causes  of  equity,  and  of  admiralty  and  mari- 
time jurisdiction,"  embrace  the  same  subject, 
and  both  relate  to  the  progress  of  a  suit  from 
its  commencement  to  its  close. 

It  has  been  suggested,  that  the  words,  "in 
suits  at  common  law,"  restrain  the  preceding 
words  to  proceedings  between  the  ori^nal  writ 
and  ju^ment.  But  these  words  belons  to 
"writs  and  executions,"  as  well  as  to  "modes  trf 
process,"  and  no  more  limit  the  one  tbtui  thv 
other.   As  executimu  can  ismw  only  aft«r  a 
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SO*]  judgment,  *the  words  "in  luita  at  com- 
mon law,  must  apply  to  proceedings  which 
take  place  after  judgment. 

But  the  legal  sense  of  the  word  suit  adheres 
to  the  case  after  the  rendition  of  the  judg- 
ment, and  it  has  been  so  decided.* 

This  construction  is  fortified  by  the  proviso, 
which  is  in  these  words:  "Provided,  that  on 
judgments,  in  any  of  the  cases  aforesaid,  where 
different  kinda  of  executions  are  issuable  in 
Bucecssion,  a  capias  ad  satiafaciendum  being 
one,  the  plaintiff  shall  have  his  election  to 
take  out  a  capias  ad  satisfaciendung  in  the  first 
instance,  and  be  at  liberty  to  pursue  the  same, 
until  a  tender  of  the  debt  and  costs  in  gold  or 
silver  shall  be  made." 

The  proviso  is  generally  intended  to  restrain 
the  enacting  clause,  and  to  except  something 
which  would  otherwise  have  been  within  it,  or, 
in  some  measure,  to  modify  the  enacting 
clause.  The  object  of  this  proviso  is  to  enable 
the  creditor  to  take  out  a  capias  ad  satisfacien- 
dum in  the  first  instance,  and  to  pursue  it  until 
the  debt  be  satisfied,  notwithstanding  any- 
thing to  the  contrary  in  the  enacting  clause. 
It  is  perfectly  clear,  that  this  provision  is  no 
exception  from  that  part  of  the  enacting  clause 
which  relates  to  the  "forms  of  writs  and  exe- 
cutions," and  can  be  an  exception  to  that  part 
only  which  relates  to  the  "modes  of  process." 
It  secures  the  right  to  elect  the  capias  ad  satis- 
faciendum, in  the  first  instance,  where  that 
writ  was  at  all  issuable  under  the  law  of  the 
state;  and  to  pursue  it  until  the  debt  and 
31*]  "costs  be  tendered  in  gold  or  silver.  It 
relates  to  the  time  and  circumstances  tinder 
which  the  execution  may  issue,  and  to  the 
conduct  of  the  officer  while  in  possession  of 
the  execution.  These,  then,  are  objects  which 
ConCTesa  supposed  to  be  reached  by  the  words, 
"modes  of  process,"  in  the  enacting  clause. 

Tliia  law,  though  temporary,  has  been  con- 
ridered  with  some  attention,  because  the 
permanent  law  has  reference  to  it,  and  adopts 
some  of  its  provisions.  It  was  continued  until 
1792,  when  a  per[>etual  act  was  passed  on  the 
subject.  This,  whether  merely  explaaatory,  or 
also  amendatory  of  the  original  act,  is  the  law 
which  must  decide  the  question  now  before  the 
court. 

It  enacts,  that  the  forms  of  writs,  execu- 
tions and  other  process,  except  their  style,  and 
the  forms  and  modes  of  proceeding  in  suits  in 
those  of  common  law,  shall  be  the  same  as  are 
now  used  in  the  said  courts  respectively,  in 
pursuance  of  the  act  entitled,  "An  act  to  regu- 
late processes  in  the  courts  of  the  United 
States,"  except  so  far  as  may  have  been  pro- 
vided for  by  the  act  to  establish  the  judicial 
courts  of  the  United  States;  subject,  however, 
to  Bocti  alterations  and  additions  as  the  said 
courts  respectively  shall,  in  their  discretion, 
deem  expedient,  or  to  such  regulations  as  the 
Supreme  Court  of  the  United  States  shall  think 
proper,  from  time  to  time,  by  rule,  to  prescribe 
to  any  circuit  or  district  court  ooncerning  the 
same. 

This  met  is  drawn  with  more  deliberatiou 
than  tiie  original  act;  and  removes,  so  far  as 
S2*]  respects  *the  question  now  under  consld- 
•tation,  some  doubt  which  might  be  entertained 
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in  relation  to  the  correctness  with  which  the 
act  of  1789  has  been  construed.  It  dis- 
tinguishes very  dearly  between  the  forms  vt 
writs,  and  all  other  process  of  the  same  char- 
acter, and  the  forms  and  modes  of  proceeding 
in  suits,  and  provides  for  both.  It  is  impossi- 
ble to  confound  "the  forms  of  writs,  execution 
and  other  process,"  which  are  to  be  attested  by 
a  judge,  and  to  be  under  the  seal  of  the  court 
from  which  they  issue,  with  "the  forms  and 
modes  of  proceeding  in  suits.  They  are  dis- 
tinct subjects.  The  first  describes  the  pap«r 
which  issues  from  the  court,  and  is  an  author- 
ity to  the  officer  to  do  that  which  it  com- 
mands; the  last  embraces  the  whole  progress  of 
the  suit,  and  every  transaction  in  it,  from  its 
commencement  to  its  termination,  which  haa 
been  already  shown  not  to  take  place  until  the 
judgment  shall  be  satisfied.  It  may,  then,  and 
ought  to  be  understood,  as  prescribing  the 
conduct  of  the  officer  in  i^M  execution  of  proc- 
ess, that  being  a  part  of  "the  proceedings'*  in 
the  suit.  This  is  to  conform  to  the  law  of  the 
state,  as  it  existed  in  September,  1789.  The 
act  adopts  the  state  law  as  it  then  stood,  not 
as  it  might  afterwards  be  made. 

A  comparison  of  the  proviso  to  the  perma- 
nent act,  with  that  whicli  has  been  introduced 
into  the  temporary  act,  will  serve  to  illustrate 
the  idea  that  the  proceedings  under  the  execu- 
tion were  contemplated  in  the  enacting  clause, 
and  supposed  to  be  prescribed  by  the  words, 
"modes  of  process,"  "in  the  one  law,  and  [•*» 
"modes  of  proceeding,"  in  the  other. 

The  proviso  to  the  act  of  1789,  authorizes 
the  creditor  to  sue  out  a  capias  ad  satisfacien- 
dum in  the  first  instance,  and  to  continue  it 
"imtil  a  tender  of  the  debt  in  gold  and  silver 
shall  be  made."  The  proviso  to  the  act  of  1798, 
omitM  this  last  member  of  the  sentence. 

The  appraisement  laws  existing  in  some  (tf 
the  states,  authorized  a  debtor  talcing  in  exe- 
cution to  tender  property  in  discharge  of  his 
person;  and  this  part  of  the  proviso  shows  an 
opinion  that  the  enacting  clause  adopted  this 
privilege,  and  an  intention  to  deprive  him  of  it. 
Tb?  euacting  clause  of  the  act  of  1793,  adopts 
the  state  law,  to  precisely  the  same  extent 
with  the  enacting  clause  at  the  act  of  1789; 
and  the  omission  of  the  dause  in  the  proviso 
which  has  been  mentioned,  leaves  that  part  of 
the  adopted  law  which  allows  the  creditor  to 
discharge  his  person  by  the  tender  of  property, 
in  force. 

The  subject  was  resumed  in  1793,  in  the 
act,  entitled,  "An  act  in  addition  to  the  act  en- 
titled an  act  to  establish  the  judicial  courts  of 
the  United  SUtes." 

The  8th  section  enacts,  "that,  where  it  is 
now  required  by  the  laws  of  any  state,  that 
goods  taken  in  execution  on  a  writ  of  fieri  fa- 
cias shall  be  appraised  previous  to  the  sale 
thereof,  it  shall  be  lawful  for  the  appraisers 
appointed  under  the  authority  of  the  state,  to 
appraise  goods  taken  in  execution  on  a  fieri 
facias  issued  out  of  any  court  of  the  United 
States,  in  the  same  manner  *a8  if  such  [*S4 
writ  luid  issued  out  of  a  court  hdd  under  the 
authority  of  the  state;  and  it  shall  be  the  duty 
of  the  marshal,  in  whose  custody  sndi  goods 
may  be,  to  summon  the  appraisers  in  like  man- 
ner as  the  shniff  is,  by  the  laws  of  the  stata^ 
required  to  summon  them;"  "and  if  the  ap- 
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pndsers,  being  duly  summoned,  shall  fail  to 
attend  and  perform  the  duties  required  of 
them,  the  marshal  may  proceed  to  sell  such 
goods  without  an  appraisement." 

This  act  refers  to  the  appraisement  laws  of 
the  respective  states,-  which  were  in  force  at 
the  time  of  its  passage,  without  distinguish- 
ii^  between  tiiose  which  were  enacted  before, 
and  thMe  which  were  enacted  after,  Septem- 
ber, 1789.  The  fact,  however,  is  understood  to 
be,  that  they  were  enacted  previous  to  that 
time,  generally  as  temporary  laws,  and  had 
been  continued  by  subsequent  acts.  They  re- 
quired, so  far  as  they  have  been  inspected,  that 
appraisers  should  be  appointed  by  the  local 
tribtmala  to  appraise  the  property  taken  in 
sxeeuticm.  Supposing  laws  of  this  description 
to  have  been  adopted  by  the  act  of  1789,  tiie 
regular  mode  of  proceeding  under  them  would 
have  been,  for  the  courts  of  the  United  States, 
respectively,  to  appoint  appraisers,  who  should 
perform  the  same  duty  with  respect  to  exe- 
cutions issuing  out  of  the  courts  of  the  Uniou, 
as  was  performed  by  appraisers  appointed 
under  state  authority,  with  respect  to  exe- 
entions  iasning  out*  of  the  courts  of  the  state. 
It  was  nnqnestionabl^  much  more  convenient 
to  employ  that  machinery  which  was  sJready 
SS*]  in  (^ration,  for  such  a  *purp<Me,  than 
to  construct  a  distinct  system;  it  was  more 
eraivenient  to  employ  the  appraisers  already 
existing  in  the  several  counties  of  a  state,  than 
to  appoint  a  number  of  new  appraisers,  who 
eould  not  be  known  to  the  courts  making  such 
appointments.  Aooordingly,  the  section  under 
consideration  does  not  profess  to  adopt  the  ap- 
paisement  laws  of  the  several  states,  but  pro- 
eeeds  on  the  idea  that  they  were  already  adopt- 
ed, and  authorizes  the  officer  to  avail  himself 
of  the  agency  of  those  persons  who  had  been 
selected  by  the  local  tribunals,  to  appraise 
property  taken  in  execution.  Had  these  laws 
been  supposed  to  derive  their  authority  to  cou- 
trot  the  proceedings  of  the  courts  of  the  United 
States,  not  from  being  adopted  by  Congress, 
bat  from  the  vigor  imparted  to  them  by  the 
state  legislatures,  the  interrention  of  Congress 
would  have  been  entirely  unnecessary.  The 
power  which  was  competent  to  direct  the  ap- 
praisement, was  competent  to  appoint  the  ap- 
praisers. 

The  act  passed  in  1800,  "for  the  relief  of 
persons  imprisoned  for  debt,"  takes  up  a  sub' 
jeet  on  which  every  state  in  the  Union  had 
acted  prerious  to  September,  1789.  It  author- 
ises the  marshal  to  allow  the  benefit  of  the 
prison  rules  to  those  who  are  in  custody  under 
process  issued  from  the  courts  of  the  United 
States,  in  the  same  manner  as  it  is  allowed  to 
those  who  are  imprisoned  under  process  issued 
from  the  courts  of  the  respective  states. 

Congress  took  up  this  subject  in  1792,  and 
provided  for  it  by  a  temporary  law,  which  was 
tt'j  "continued  from  tune  to  time,  until  the 
permanent  law  of  1800.  It  is  the  only  act  to 
which  the  attention  of  the  court  has  been 
'  drawn,  that  can  countenance  the  opinion  that 
the  legislature  did  not  consider  the  process  act 
ss  relating  the  conduct  of  an  officer  in  the 
■errice  of  executions.  It  may  be  supposed, 
that,  in  adopting  the  state  laws  as  furnishing 
the  rule  for  proceedings  in  suits  at  common 
liv,  that  rule  was  as  applicable  to  writs  of 
•  ed. 


capias  ad  satisfaciendum,  as  of  fieri  facias;  and 
that  the  marshal  would  be  as  much  bound  to 
allow  a  prisoner  the  benefit  of  the  rules  under 
the  act  of  Congress,  as  to  sell  upon  the  notice, 
and  on  the  credit  prescribed  by  the  state  laws. 

The  suggestion  is  certainly  entitled  to  coit- 
sidoation.  But  were  it  true,  that  the  process 
acts  would,  on  correct  construction,  adopt  the 
state  laws  which  give  to  a  debtor  the  benefit  of 
the  rules,  this  single  act  of  superfiuous  legisla- 
tion, which  might  be  a  precaution  suggested  by 
the  delicacy  of  the  subject,  by  an  anxiety  to 
insure  such  mitigation  of  the  hardships  of  im- 
prisonment as  the  citizens  of  the  respective 
states  were  accustomed  to  see,  and  to  protect 
the  officer  from  the  hazard  of  liberating  the 
person  of  an  imprisoned  debtor,  could  not 
countervail  the  arguments  to  be  drawn  from 
every  other  law  passed  in  relation  to  proceed- 
ings on  executions,  and  from  the  omission  to 
pass  laws,  which  would  certainly  be  requisito 
to  direct  the  conduct  of  the  officer,  if  a  rule 
was  not  furnished  by  the  process  act. 

"But  there  is  a  distinction  between  [*37 
the  cases,  sufficient  to  justify  this  particular 

E revision.  The  jails  in  which  prisoners  were  to 
B  confined  did  not  belong  to  the  government 
of  the  Union,  and  the  privilege  of  using  them 
was  ceded  by  the  several  states,  under  a  com- 
pact with  the  United  States.  The  jailers  were 
state  officers,  and  received  prisoners  committed 
under  process  of  the  courts  of  the  United 
States,  in  obedience  to  the  laws  of  their  re- 
spective statos.  Some  doubt  might  reasonably 
be  entertained,  how  far  the  process  act  mi^t 
be  understood  to  apply  to  them. 

The  resolution  of  Congress  under  which  the 
use  of  the  state  jails  was  obtained,  "recom- 
mended it  to  the  legislatures  of  the  several 
states,  to  pass  laws,  making  it  expressly  the 
duty  of  the  keepers  of  their  jails,  to  receive, 
and  safe  keep  therein,  all  prisoners  committed 
under  the  authMity  of  the  United  States,  until 
they  shall  be'  disenatged  by  due  course  of  the 
laws  thereof."  The  laws  of  the  states,  so  far 
as  the^  have  been  examined,  conform  to  Uiis 
resolution.  I>oubts  might  well  be  entertained, 
of  permitting  the  prisoner,  under  this  resolu- 
tion, and  these  laws,  to  have  the  benefit  of  the 
rules.  The  removal  of  such  doubts  seems  to 
have  been  a  prudent  precaution. 

The  case  of  Palmer  v.  Allen,  7  Cranch's  Bep. 
650  may  be  considered,  at  first  sight,  as  sup- 
porting the  opinion  titat  the  acts  for  regu- 
lating processes  in  the  courts  of  the  United 
States,  do  not  adopt  the  laws  of  the  several 
states,  as  they  stood  in  September,  1789,  as 
the  rule  by  'which  the  officers  of  the  [*SS 
federal  courts  are  to  be  governed  in  the  service 
of  process  issuing  out  of  those  courts;  but, 
upon  an  examination  of  that  case,  this  im- 
pression win  be  removed. 

In  that  case,  as  appears  from  the  statement 
of  the  judge  who  delivered  the  opinion  of 
this  court,  Palmer,  as  deputy- marshal,  arrested 
Allen  (m  a  writ  sued  out  of  the  District  Court 
of  Connecticut,  by  the  United  States,  to  re- 
cover a  penalty  under  a  statute  of  the  United 
States.  Bail  was  demanded,  and,  not  being 
given,  Allen  was  committed  to  prison.  For  this 
commitment  Allen  brought  an  action  of  tres- 
pass, assault  and  battery,  and  false  imprison- 
ment, in  the  state  court.   Palmer  pleaded  the 
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whole  matter  in  juetification,  and,  upon  de- 
murrer, the  plea  was  held  insufficient.  The 
judgment  of  the  state  court  wan  brought  before 
this  court  by  writ  of  error,  and  was  reversed; 
this  court  being  of  opinion  that  the  plea  was  a 
good  bar  to  the  action. 

The  demurrer  was  sustained  in  the  state 
court,  because,  by  an  act  of  the  legislature  of 
Connecticut,  the  officer  serving  process  similar 
to  that  which  was  served  by  Palmer,  must,  be- 
fore committing  the  person  on  whom  it  is 
served  to  jail,  obtain  a  mittimus  from  a  magis- 
trate of  the  state,  authorizing  such  oommit- 
ment;  and  that  court  was  of  opinion  that  the 
aot  of  Congress  had  adopted  this  rule  so  as 
to  make  it  obligatory  on  the  officer  of  the 
Federal  Court. 

This  court  was  of  opinion  that  the  plea 
made  out  a  sufficient  justification,  and,  there- 
fore reversed  the  judgment  of  the  state  court. 
S9*]  This  "judgment  of  reversal  is  to  be  sus- 
tained, for  several  reasons,  without  impugning 
the  general  principle  that  the  acts  under  con- 
sideration adopt  the  state  laws  as  they  stood 
in  September,  1789,  as  giving  the  mode  of  pro- 
ceeding in  executing  process  issuing  out  of  the 
courts  of  the  United  States. 

The  act  of  1792,  for  regulating  processes  in 
the  courts  of  the  United  States,  enacts,  that 
"the  modes  of  proceeding  in  suits,  in  those  of 
common  law,  shall  be  the  same  as  are  now  used 
in  the  said  courts  respectively,  in  pursuance  of 
the  act,  entitled,  'An  act  to  relate  processes 
in  the  courts  of  the  United  States.*" 

The  indorsement  of  a  mittimus  on  the  writ 
had  never  been  used,  as  appears  by  the  opinion 
in  the  case  of  Palmer  v.  Allen,  in  the  courts  of 
the  United  States  for  the  district  of  Connecti- 
cut. In  connection  with  this  fact,  the  provi- 
sion of  the  act  of  1792  subjects  the  modes  of 
proceeding  under  the  laws  of  the  state,  "to 
Buch  alterations  and  additions  as  the  said 
courts,  respectively,  shall,  in  their  discretion, 
deem  expedient."  The  uniform  course  of  that 
court,  from  its  first  establishmoit,  dispensing 
with  this  mittimus,  may  be  considered  as  the 
alteration  in  this  particular  which  the  court 
was  authorized  by  law  to  make. 

It  may  very  well  be  doubted,  too,  whether 
the  act  of  Congress  which  conforms  the  modes 
of  proceeding  in  the  courts  of  the  Union  to 
those  in  the  several  states,  requires  the  agency 
of  state  officers,  in  any  ease  whatever  not  ex- 
pressly mentioned.  The  laws  of  the  Union 
40*]  may  permit  *sucb  agency,  but  it  is  by  no 
means  clear  that  they  can  compel  it.  In  the 
case  of  the  appraisement  laws  already  noticed, 
it  was  deemed  necessary  to  pass  a  particular 
act,  authorizing  the  marshal  to  avail  himself  of 
the  appraisers  for  the  state;  and  the  same  law 
dispenses  with  the  appraisement,  should  they 
fail  to  attend.  If  the  mittimus  should  be  re- 
quired by  the  act  of  Congress,  it  should  be 
awarded  by  a  judge  of  the  United  States,  not 
by  a  state  magistrate,  in  lilce  manner  as  an 
order  for  bail,  in  doubtful  cases,  Is  indorsed  by 
a  judge  of  the  United  States,  in  cases  where  the 
state  law  requires  such  indorsement  to  be  made 
by  the  judge  or  justice  of  the  court  from  which 
the  process  issues.  The  mittimus  is  a  commit- 
ment for  want  of  bail ;  and  the  magistnte  who 
awards  it,  decides,  in  doing  so,  that  it  is  a  case 
in  which  bail  ia  demandahle.   But  in  the  par- 
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ticular  case  of  Allen,  that  question  was  decided 
by  the  law.  The  act  of  Congress  (act  of  1799, 
c.  12S,  B.  65)  required  that  bail  should  be  given. 
No  application  to  the  judge  wot  necessary. 
The  officer  was  compelled  to  arrest  the  body  of 
Allen,  and  to  detain  him.  in  custody  until  bail 
should  be  given.  This  act,  therefore,  dispenses 
with  any  order  of  a  jud^  requiring  bail,  and 
with  a  mittimus  authorizmg  a  commitment  for 
the  want  of  bail.  The  officer  was  obliged  to 
detain  the  body  of  Allen  in  custody,  and  this 
duty  was  best  performed  by  committing  him 
to  jail.  These  reasons  operated  with  the 
court  as  additional  to  the  opinion  that  the 
law  of  Connecticut,  requiring  a  mittimus 
*in  civil  eases,  was,  in  its  terms,  a  [*41 
peculiar  municipal  regulation  imposing  a  re- 
straint on  state  officers,  which  was  not  adopted 
by  the  process  act  of  the  United  States,  and 
was  a  j)rovi8ion  inapplicable  to  the  courts  of 
the  Union,  a  provision  which  could  not  be  car- 
ried into  effect  according  to  its  letter. 

The  reasons  assigned  by  the  court  for  its  de* 
cision  in  the  case  of  Palmer  t.  Allen,  s6  far 
from  implying  an  opinion  that  the  process  act 
does  not  adopt  the  laws  of  the  several  states  as 
giving  a  rule  to  be  observed  by  the  officer  in 
executing  process  issuing  from  the  courts  of 
the  United  States,  recognizes  the  general 
principle,  and  shows  why  that  case  should  be 
taken  out  of  its  operation. 

So  far  as  the  process  act  adopts  the  stat« 
laws,  as  regulating  the  modes  of  proceeding  in 
suits  at  common  law,  the  adoption  is  express- 
ly confined  to  those  in  force  in  September, 
1789.  The  act  of  Congress  does  not  recognize 
the  authority  of  any  laws  of  this  description 
which  might  be  afterwards  passed  by  the 
states.  The  system,  as  it  then  stood,  is  adopt- 
ed, "subject,  however,  to  such  alterations  and 
additions  as  the  said  courts  respectively  shall, 
in  their  discretion,  deem  expedient,  or  to  such 
regulations  as  the  Supreme  Court  of  the  United 
States  shall  think  proper,  from  tim«  to  time, 
by  rule,  to  prescribe  to  any  circuit- or  district 
court  concerning  the  same." 

This  provision  enables  the  several  courts  of 
the  Union  to  make  such  improvements  in  its 
'forms  and  modes  of  proceeding,  as  ex-  [*42 
perience  may  suggest,  and  especially  to  ado|^ 
such  state  laws  on  this  subject,  as  might  vary 
to  advantage  the  forms  and  modes  of  proceed- 
ing which  prevailed  in  September,  1789. 

The  counsel  for  the  defendants  contend  that 
this  clause,  if  extended  beyond  the  mere  regu- 
lation of  practice  in  the  court,  would  be  a  dele- 
gation of  legislative  authority  which  Congress 
can  never  be  supposed  to  intend,  and  has  not 
the  power  to  make. 

But  Congress  has  expressly  enabled  the 
courts  to  regulate  their  practice  by  other  laws. 
The  17th  BMtion  of  the  judictary  act  of  1789, 
c.  20,  enacts,  *Hhat  all  the  said  eonrts  shall 
have  power"  "to  make  and  establish  all  neces- 
sary rules  for  the  orderly  conducting  business 
in  the  said  courts,  provided  such  rules  are  not 
repugnant  to  the  laws  of  the  United  States;* 
anid  the  7th  section  of  the  act,  "in  addition 
to  the  act,  entitled,  An  act  to  establtsli 
the  judicial  courts  of  the  United  States* 
(act  of  1793,  ch.  22,  s.  7),  details  more  at  Ian* 
the  powers  conferred  by  the  17th  section  of  tM 
judiciary  act.    These  sections  give  the  court 
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fnll  power  over  all  matters  of  practice;  and  it 
is  not  reasonable  to  suppose  tnat  tlie  process 
act  was  intended  solely  for  the  same  object. 
The  language  is  different;  and  the  two  sections 
last  mentioned  have  no  reference  to  state  laws. 

It  will  not  be  contended  that  Congress  can 
ddegate  to  HbB  courts,  or  to  any  other  tri- 
banmls,  powers  which  are  strictly  and  ex- 
4S*]  cluaively  legislative.  *But  Congress 
may  certainly  delegate  to  others,  powers  which 
the  legislature  may  rightfully  exercise  itself. 
Without  going  farther  fin:  examples,  we  will 
take  that,  the  legality  of  whidi  the  counsel  for 
the  defendants  admit.  The  17th  section  of  the 
judiciary  act*  and  the  7th  section  of  the  ad- 
dititmal  act,  empower  the  courts  respectively 
to  regulate  their  practice.  It  certainly  will  not 
be  contended  that  this  might  not  be  done  by 
Congress.  The  courts,  for  example,  may  malte 
rules,  directing  the  returning  of  write  and  proc- 
eues,  the  filing  of  declarations  and  other 
idesdings,  and  other  things  of  the  same  de- 
•eriptioQ.  It  will  not  be  contended  that  these 
things  might  not  be  done  by  the  legislature, 
without  the  intervention  of  una  courts;  yet  it 
it  not  alleged  that  the  power  may  not  be  con- 
ferred on  the  judicial  department. 

The  line  lias  not  been  exactly  drawn  which 
separates  those  important  subjects,  which  must 
be  entirely  regulated  by  the  legislature  iteelf, 
from  .those, of  less  interest,  in  which  a  general 
provisiott  may  be  made,  and  power  given  to 
thoee  who  are  to  act  under  sucOi  general  pro- 
visions to  flU  up  the  details.  To  determine  the 
character  of  the  power  given  to  the  courts  by 
the  process  act,  we  must  inquire  into  its  ex- 
tent. It  is  expressly  extended  to  those  forms 
and  modes  of  proceeding  in  suits  at  common 
law,  which  were  used  in  the  state  courts  in 
September,  1789,  and  were  adopted  by  that  aet. 
What,  then,  was  adoptedl 
44*]  *We  have  lupposed*  that  the  manner  of 
proceeding  under  an  execution  was  compre- 
hended by  the  words  "forms  and  modes  of 
proceeding  id  suits"  at  common  law.  The  writ 
commands  the  officer  to  make  the  money  for 
which  judgment  has  been  rendered.  This  must 
be  understood  as  directing  a  sale,  and,  per- 
haps, as  directing  a  sale  for  ready  money. 
But  the  writ  is  entirely  silent  with  respect  to 
the  notice;  with  respect  to  the  disposition 
which  the  officer  is  to  make  of  the  property  lie- 
tween  th*  seizure  and  sale ;  and,  probably,  with 
respect  to  several  other  circiunstances  which 
occur  in  obeying  its  mandate.  These  are  pro- 
vided for  in  the  process  act.  The  modes  of  pro- 
ceeding used  in  the  courts  of  the  respective 
states  are  adopted  for  the  courts  of  the  Union, 
and  they  not  only  supply  what  is  not  fully  ex- 
pressed in  the  writ,  but  have,  in  some  respects, 
modified  the  writ  itself,  by  prescribing  a  more 
indirect  and  circuitous  mode  of  obeying  its 
mandate  than  the  officer  could  be  justified  in 
adopting.  la  some  instances,  the  officer  is  per- 
Mitted  to  leave  tite  property  with  the  debtor, 
on  terms  prescribed  by  the  law,  and  in  others, 
to  sell  on  a  preacribed  credit,  instead  of  ready 
owney. 

Now,  suppose  tlM  power  to  alter  these  modes 
proceeding,  which  the  act  conveys  in  general 
terms,  was  specifically  given.   The  execution 
iftien  tike  officer  to  make  the  sum  mentioned 


in  the  writ  out  of  the  goods  and  chattels  of  the 
debtor.  This  is  completely  a  legislative  pro- 
vision, which  leaves  tlie  officer  to  exercise  his 
discretion  respecting  the  notice.  That  the 
legislature  *may  transfer  this  discretion  [*40 
to  the  courts,  and  enable  them  to  make  rules 
for  its  regulation,  will  not,  we  presume,  be 
questioned.  So  with  respect  to  the  provision 
for  leaving  the  property  taken  by  the  officer  in 
the  hands  of  the  debtor,  till  the  day  of  sale. 
He  may  do  tUs,  independent  of  any  legislative 
act,  at  his  own  peril.  The  law  considers  the 
proper^  as  his,  for  the  purposes  of  the  execu- 
tion. He  may  sell  it,  should  it  be  produced,  in 
like  manner  as  if  he  had  retained  it  in  his  per- 
sonal custody,  or  may  recover  it,  should  it  be 
withheld  from  him.  The  law.makes  it  his  duty 
to  do  that  which  he  might  do  in  the  exercise  of 
his  discretion,  and  relieves  him  from  the  respon- 
sibility attendant  on  the  exercise  of  discretion, 
in  a  case  where  his  course  is  not  exactly 

greseribed,  and  he  deviates  from  that  which 
I  most  direct.  The  power  given  to  the 
court  to  vary  the  mode  oi  proceeding  In  this 
[nrticular,  is  a  power  to  vary  minor  regula- 
tions, which  are  within  the  great  ouuines 
marked  out  by  the  legislature  in  directing  the 
execution.  To  vary  the  terms  on  which  a  sale 
is  to  be  made,  and  declare  whether  it  shall 
be  on  credit,  or  for  ready  money,  is  certainly  a 
more  important  exercise  of  the  power  of  regu- 
lating the  conduct  of  the  officer,  but  is  one  of 
the  same  principle.  It  is,  in  all  its  parts,  the 
regulation  of  the  conduct  of  the  officer  of  the 
court  in  giving  efi'ect  to  its  judgments.  A  gen- 
eral superintendence  over  this  subject  seems  to 
be  properly  within  the  judicial  province,  and 
lias  been  always  so  considered.  It  is,  undoubt- 
edly, proper  for  the  legislature  to  prescribe  the 
manner  *in  which  these  ministerial  offi-  [*44 
ees  shall  be  performed,  and  this  duty  will  never 
be  devolved  on  any  other  department  without 
urgent  reasons.  But,  in  the  mode  of  obeying 
the  mandate  of  a  writ  issuing  from  .a  court,  so 
much  of  that  which  may  be  done  by  the  judi- 
ciary, under  the  authority  of  the  legislature, 
seems  to  be  blended  with  that  for  which  the 
legislature  must  expressly  and  directly  provide, 
that  there  is  some  difficulty  in  discemmg  the 
exact  limits  within  which  the  legislature  may 
avail  itself  of  the  agency  of  its  courts. 

The  difTerence  between  the  departments  un- 
doubtedly is,  that  the  legislature  makes,  the 
executive  "executes,  and  the  judiciary  construes 
the  law;  but  the  maker  of  the  law  may  commit 
something  to  the  discretion  of  the  other  depart- 
ments, and  the  precise  twundary  of  this  power 
is  a  subject  of  delicate  and  difficulty  inquiry, 
into  which  a  court  will  not  enter  unnecessarily. 

Congress,  at  the  introduction  of  the  present 
government,  was  placed  in  a  peculiar  situation. 
A  judicial  system  was  to  be  prepared,  not  for  a 
consolidated  people,  but  for  distinct  societies, 
already  possessing  distinct  systems,  and  accus- 
tomed to  taws,  which,  though  originating  in 
the  same  great  principles,  had  been  variously 
modified.  The  perplexity  arising  from  this 
state  of  things  was  much  augmented  by  the 
dreumstonce  that,  in  many  of  the  states,  the 
pressure  of  the  moment  had  produced  deviations 
from  that  course  of  administering  justice  be- 
tween debtor  and  creditor,  which  consisted,  not 
onlf  with  the  spirit  of  the  constitution,  and, 
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47*]  oonaeqimitly,  with  *the  views  of  the  gov- 
ernment, but  also  with  what  might  safely  be 
considered  as  tlie  permanent  policy,  as  well  as 
interest,  of  the  states  themselves.  The  new 
government  could  neither  entirely  disregard 
these  circumstances,  nor  consider  them  as  per- 
manent. In  adopting  the  temporary  mode  of 
proceeding  with  executions  then  prevailing  in 
the  several  states,  it  was  proper  to  provide  for 
that  return  to  ancient  usage,  and  just  as  well 
as  wise  principles,  which  might  he  expected 
from  those  who  had  yielded  to  a  supposed  ne- 
cessity in  departing  from  them.  Congress,  prob- 
ably, conceived  that  this  object  would  be  best 
effected  by  placing  in  the  courts  of  the  Union 
the  power  of  altering  the  "modes  of  proceeding 
in  suits  at  common  law,"  which  includes  the 
modes  of  proceeding  in  the  execution  of  their 
Judgments^  in  the  confidence,  that  in  the  exer- 
cise of  this  power,  the  ancient,  permanent  and 
approved  system  would  be  adopted  by  the 
courts,  at  least  as  soon  as  it  should  be  restored 
in  the  several  states  by  their  respective  legis- 
latures.   Congress  could  not  have  intended  to 

five  permanence  to  temporary  laws  of  which  it 
isapproved;  and,  therefore,  provided  for  their 
change  in  the  very  act  which  adopted  them. 

But  the  objection  which  gentlemen  make  to 
this  delegation  of  leeislative  power  seems  to 
the  court  to  be  fatal  to  their  argument.  If 
Congress  cannot  invest  the  courts  with  the 
power  of  altering  the  modes  of  proceeding  of 
their  own  officers,  in  the  service  of  executions 
issued  on  their  own  judgments,  how  will  gentle^ 
48*]  men  defend  a  dele^tion  *(rf  the  same 
power  to  the  state  legislatures?  The  state  as- 
semblies do  not  constitute  a  legislative  body 
for  the  Union.  They  possess  no  portion  of  that 
legislative  power  which  the  constitution  vests 
in  Congress,  and  cannot  receive  it  by  dele- 
gatios.  How,  then,  will  gentlemen  defend  their 
construction  of  the  34th  section  of  the  judiciary 
actT  From  this  section  they  derive  the  whole 
obligation  which  ther  ascribe  to  subsequent 
acta  of  the  state  legislatures  over  the  modes  of 
proceeding  in  the  courts  of  the  Union.  This 
section  is  unquestionably  prospective,  as  well  as 
retrospective.  It  regards  future,  as  well  as 
existing  laws.  If,  then,  it  embraces  the  rules 
of  practice,  the  modes  of  proceeding  in  suits;  if 
it  adopts  future  state  laws  to  regulate  the  con- 
duct of  the  officer  in  the  performance  of  his  offi- 
cial duties,  it  delegates  to  the  state  legislatures 
Uie  power  which  uie  constitution  has  conferred 
on  Congress,  and  which,  gentlemen  say,  is 
incapable  of  delegation. 

As  construed  by  the  court,  this  section  is 
the  recognition  of  a  principle  of  universal  law; 
the  principle  that  in  every  forum  a  contract  is 
governed  by  the  law  with  a  view  to  which  it 
was  made. 

But  the  question  respecting  the  right  of  the 
courts  to  alter  the  modes  of  proceeding  in  suits 
at  common  law,  established  in  the  process  act, 
does  not  arise  in  this  case.  That  is  not  the 
point  on  which  the  judges  at  the  circuit  were  di- 
vided, and  which  they  have  adjourned  to  this 
court.  The  question  realty  adjourned  is, 
whether  the  laws  of  Kentucky  respecting  execu- 
49*]  tions,  'passed  subsequent  to  the  process 
act,  are  applicable  to  executions  which  issue  on 
judgments  rendered  by  the  federal  courts. 

If  they  be,  their  applicabilitj  must  be  main* 
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tained,  either  in  virtue  of  the  84th  section  of' 
the  judiciary  act,  or  in  virtiu  of  an  original  in' 
herent  power  in  the  btate  legislatures,  inde- 
pendent of  any  act  of  Congress,  to  control  the' 
modes  of  proceedings  in  suits  depending  in  the 
courts  of  the  United  States,  and  to  regulate  the- 
conduct  of  their  officers  in  the  service  of  exe- 
cutions luuing  out  of  those  courts. 

That  the  power  claimed  for  the  state  is  not- 
given  by  the  34th  section  of  the  judiciary  ac^ 
has  been  fully  stated  in  the  preceding  part  of 
this  opinion.  That  it  has  not  an  independent- 
existence  in  the  state  legislatiu-es,  is,  we  thinks 
one  of  those  political  axioms,  an  attempt  to 
demonstrate  wbich  would  be  a  waste  of  argu- 
ment not  to  be  excused.  The  proposition  baa- 
not  been  advanced  by  counsel  in  this  case,  and 
will,  probably,  never  be  advpjiced.  Its  ut- 
ter inadmiasibility  will  at  once  present  itself 
to  the  mind,  if  we  imagine  an  act  of  a  state 
legislature  for  the  direct  and  sole  purpose  of 
regulating  proceedings  in  the  courts  of  the 
Union,  or  of  their  officers  in  executing  their 
judgments.  No  gentleman,  we  believe,  will 
be  so  extravagant  as  to  maintain  the  efficacy 
of  such  an  aet.  It  seems  not  mudi  leas.  • 
extravagant,  to  maintain  that  the  pntetiee 
of  the  federal  courts,  and  the  conduct  of  their 
officers,  can  be  indirectly  regulated  by  the 
state  legislatures,  by  an  act  professing  to  regu- 
late 'the  proceedings  of  the  state  courts,  ['SO 
and  the  conduct  of  the  officers  who  execute  the 
process  of  those  courts.  It  is  a  general  rule,, 
that  what  cannot  be  done  directly  from  defect 
of  power,  cannot  be  done  indirectly. 

The  right  of  Congress  to  delegate  to  the 
courts  the  power  of  altering  the  modes  (estab- 
lished by  the  process  act)  of  proceedings  in 
suits,  has  been  already  stated;  but,  were  it. 
otherwise,  we  are  well  satisfied  that  the  state 
legislatures  do  not  possess  that  power. 

This  opinion  renders  it  unnecessary  to  con- 
sider the  other  questions  adjourned  in  this 
case.  If  the  laws  do  not  apply  to  the  federal 
courts,  no  question  concerning  their  constitu- 
tionality  can  arise  in  those  courts. 

Certificate.— This  cause  came  on  to  be  heard 
on  the  questions  certified  from  the  United 
States  Court  for  the  seventh  circuit  and  dis- 
trict of  Kentucky,  and  was  argued  by  counsel. 
On  consideration  whereof,  this  court  is  of  opin- 
ion, that  the  stat'dtes  of  Kentucky  in  relatiois 
to  executions,  whi<;h  are  referred  to  in  the  ques- 
tions certified  to  this  court,  on  a  division  of 
opinion  of  the  said  judges  of  the  said  Circuit 
Court,  are  not  applicable  to  executions  whieb 
issue  on  judgments  rendered  by  the  courts  of 
the  United  SU.tes;  which  is  directed  to  ha  oertt- 
fied  to  the  said  Circuit  Court. 

['Constitutional  Law.  Practice.] 
THE  BANK  OF  THB  UNITED  STATES 

V. 

HALSTEAD. 

The  Act  of  Assembly  of  Kentucky  of  the  21at  of 
December,  1821,  which  problbtts  the  sale  of  proper- 
ty taken  under  executions  for  less  than  three- 
fourths  of  Its  appraised  value,  without  the  consent 
of  the  owner,  does  not  anply  to  a  venditioni  ex- 
ponas Issued  out  ol  the  Circuit  Conrt  for  the  dla> 
trict  of  Kentucky. 

The  laws  of  the  United  States  authorise  the 
eonrta  ol  the  Union  ee  to  alter  the  form  of  proo- 
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CM  Of  cxccnttoa  nw6  In  tbe  Sapreme  Coart*  ot 
tlw  atates  in  1789,  lo  u  to  mbject  to  execution 
land*  and  oUmt  pnoutj,  not  tbne  mbject  bj  tlM 
state  Uwi  In  fozca  A  that  tine. 

THIS  canae  was  argued  at  tbe  laat  term,  by 
tbe  aame  oounael  with  tbe  preceding  case 
of  Wayman  t.  Southard  (ante,  p.  1),  and 
emtiniud  to  tbe  {ffesent  term  for  advisement. 

Mr.  Justice  Thompaon  deliTered  tbe  opinion 
of  the  court: 

This  ease  eomea  up  on  a  division  of  opinion 
of  tbe  judges  of  tbe  Circuit  Court  of  tbe  Unit- 
ed States  for  the  district  of  Kentucky,  upon  a 
motion  there  made  to  i^uash  the  return  of  the 
marshal  upon  a  venditioni  exponas  issued  in 
this  cause.  The  writ  commanded  the  marshal 
to  expose  to  sale  certain  articles  of  property 
iho^in  particularly  specified;  and,  among  oth- 
er tlii^,  two  hundred  acres  of  land  of  Abra- 
bam  venable,  one  of  tbe.  defendants.  The 
■arsbal,  in  bis  tetum,  states  substantially, 
sa*]  that  he  liad  expoeed  to  'sale,  for  cash, 
the  landa  mentioned  m  the  writ,  no  indorse- 
ment liaving  been  made  on  the  execution,  to 
leeeive  in  payment  certain  bank  notes,  accord- 
ing to  the  provision  of  the  laws  of  Kentucky. 
That  tbe  lands  had  been  valued  at  $26  per 
acre,  and.  upon  tbe  offer  for  sale,  no  more  than 
five  dolbuv  per  am  waa  bid;  which,  not  being 
three-fourths  of  the  appraised  value,  tbe  laj^ 
was  not  sold;  thereby  conforming  his  pro- 
ceedings imder  the  venditioni  exponas  to  the 
directiona  of  tbe  law  of  Kentucky  of  the  2lBt 
of  December.  1821,  which  prohibits  the  sale 
of  property  taken  under  executions,  fta  less 
than  tbree-fourths  of  its  appraised  value, 
without  the  consent  of  tlw  owner. 

The  motion  in  the  court  below  waa  to  qnaab 
this  return,  and  to  direct  tiM  marshal  to  pro- 
ceed to  sell  tbe  land  levied  upon,  without  re- 
gard to  tbe  act  above  referred  to.  Upon  this 
motion,  tbe  judges,  being  divided  in  opinion, 
have,  according  to  the  provisions  of  the  act 
of  Congress  in  such  cases,  certified  to  this 
coort  the  following  qu^stiona: 

1.  Whether  the  said  act  of  the  General  As- 
sembly of  Kentucky,  when  applied  to  this 
ease,  was,  or  was  not,  repugnant  to  tbe  eonati- 
tntion  of  the  United  States;  and, 

3.  Whether,  if  it  were  not  repugnant  to  the 
eonatitation,  it  would  operate  upon,  and  bind, 
and  direct,  the  mode  in  which  the  venditioni 
exponas  should  be  enforced  by  the  marshal, 
and  forbid  a  sale  of  the  land  levied  upon,  un- 
lesa  it  commanded  three-fourths  of  its  value 
5S*]  when  estimated  'according  to  the  pro- 
visions of  the  said  act 

In  examining  these  questions,  I  shall  invert 
the  order  in  which  they  have  been  certified  to 
this  court,  because,  if  the  law  does  not  apply 
to  the  case  so  as  to  regulate  and  govern  thi* 
conduct  of  the  marshal,  it  will  supersede  the 
necessity  of  inquiring  into  its  constitutionality. 

It  ought  to  be  borne  in  mind,  that  this  law 
does  not  profess,  in  terms,  to  extend  to  mar- 
shals, or  to  executions  issued  out  of  tbe  courts 
of  the  United  States;  and  it  is  only  under 
some  general  expressions,  that  either  can,  by 
possibility,  be  embraced  within  the  law.  And 
it  ought  not,  in  justice  to  the  legislature,  to 
be  presumed  that  it  was  intended,  by  any 
general  terms  there  used,  to  regulate  and  con- 
trol that  over  which  it  is  so  manifest  they  had 
ae  anthority. 
•  It.  cd. 


It  cannot  certainly  be  contended,  with  tbe 
least  color  of  plausibilitT,  that  Congress  doea 
not  possess  tbe  unoontrolled  power  to  legislate 
with  respect  both  to  the  form  and  effect  of 
executions  issued  upon  judgments  recovered 
in  the  courts  of  the  United  States.  The  judi- 
cial power  would  be  incomplete,  and  entirely 
inadequate  to  the  purposes  for  which  it  was 
intended,  if,  after  judgment,  it  could  be  ar- 
rested in  its  progress,  and  denied  the  right  of 
enforcing  satisfaction  in  any  manner  which 
shall  be  prescribed  by  tbe  laws  of  the  United 
States.  The  authority  to  carry  into  complete 
effect  tbe  judgments  of  the  courts,  necessarily 
results,  by  implication,  from  the  power  to  or- 
dain and  establish  such  courts.  *But  ['54 
it  does  not  rest  altogether  upon  such  impli- 
cation; for  express  authority  is  given  to  Con- 
gress to  make  all  laws  which  shall  be  neces- 
sary and  proper  for  carrying  into  execution  all 
the  powers  vested  by  uie  constitution  in  tbe 
government  of  tbe  United  States,  or  in  a^y 
department  or  officer  thereof.  The  right  of 
Congress,  therefore,  to  regulate  the  proceed- 
ings on  executions,  and  direct  the  mode,  and 
manner,  and  out  of  what  property  of  the 
debtor  satisfaction  may  be  obtained,  is  not 
to  be  questioned,  and  the  only  inquiry  is,  bow 
far  this  power  has  been  exercised.  The  critic- 
al review  taken  by  the  Chief  Justice  of  the 
various  laws  of  the  United  States,  in  tbe  opin- 
ion delivered  in  the  case  of  Wayman  v.  South- 
ard,* very  much  abridges  an  examination  that 
might  otherwise  have  been  proper  in  this  case. 
The  result  of  that  opinion  shows  that  Congresa 
has  adopted,  as  the  guide  for  the  courts  of  the 
United  Staties,  the  processes  which  were  used 
and  allowed  in  tbe  supreme  oonrta  of  tbe  sev- 
eral states,  in  the  year  1789.  That  tbe  34th 
section  of  the  judiciary  act,  which  require* 
that  the  laws  of  the  several  states  shall  be 
regarded  as  rules  of  decision  in  trials  at  com- 
mon law,  in  the  courts  of  the  United  States, 
has  no  application  to  the  practice  of  the 
courts,  or  in  any  manner  calls  upon  them  to 
pursue  the  various  changes  which  may  take 
place  from  time  to  time  in  tbe  state  courts, 
with  respect  to  their  processes,  and  modes  of 
proceeding  under  them.  The  principal 
•inquiry  in  this  case  is,  whether  the  ['55- 
laws  of  the  United  States  authorize  the  courts 
80  to  alter  the  form  of  the  process  of  execu- 
tion, which  was  in  use  in  the  Supreme  Courts 
of  the  several  states  in  the  year  1789,  as  to 
uphold  the  venditioni  exponas  issued  in  this 
cause.  In  tbe  year  1792,  when  tbe  process 
act  of  1789  was  made  perpetual,  land  in  tbe 
state  of  Kentucky  could  not  be  taken  and  sold 
on  execution;  a  law,  however,  subjecting  landa 
to  executions,  was  passed  shortly  thereafter  in 
the  same  year;  and  the  question  now  arises, 
whether  the  Circuit  Court  of  the  United 
States  for  the  Kentqcky  district,  could  so  al- 
ter the  process  of  execution  as  to  authorize 
the  seimre  and  sale  of  land  by  virtue  thereof. 

For  the  decision  of  tfais  question,  it  is  neces- 
sary again  to  recur  to  some  of  tbe  acta  of  Con- 
gress which  were  under  consideration  in  the 
case  referred  to,  for  the  purpose  of  ascertain- 
ing whether  they  do  not  provide  as  well  for 
the  effect  and  operation,  as  for  the  form  of 
process. 

By  the  14th  section  of  the  judiciary  act  (2 
l.r— Ante,  p.  20. 
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li.  U.  S.  62),  power  is  given  to  the  courts  of 
the  United  States  to  isBue  a  writ  of  acire  fa- 
•ciaa,  habeas  corpus,  and  all  other  writs  not 
■specially  provided  for  by  statute,  which  may 
be  necessary  for  the  exercise  of  their  respective 
Jurisdictions,  and  agreeable  to  the  principles 
4Uid  usages  ot  law.  That  executions  are  among 
.the  writs  hereby  authorized  to  be  issued,  can- 
Jiot  admit  of  a  doubt;  th^  are  indispensably 
necessary  for  the  beneficial  exercise  of  the  ju- 
risdiction of  the  courts ;  and  in  subsequent 
-5tt*]  parts  of  the  act,  'this  writ  is  specifically 
named  as  one  to  be  used,  and  the  control  which 
the  court,  in  certain  cases,  is  authorized  to  ex- 
•eroise  over  it>  is  pointed  out.  The  precise  limi- 
tations and  qualifications  of  this  power^  under 
.the  terms,  agreeable  to  the  principles  and  us- 
ages of  law,  is  not,  perhaps,  so  obvious.  It 
.doubtless  embraces  writs  sanctioned  by  the 
principles  and  usages  of  the  common  law.  But 
it  would  be  too  limited  a  construction,  as  it  re- 
spects writs  of  execution,  to  restrict  it  to  such 
•only  as  were  authorized  by  the  common  law. 
It  was  well  known  to  Congress,  that  there  were 
in  use  in  the  state  courts,  writs  of  execution, 
•other  than  such  as  were  conformable  to  the 
:usages  of  the  common  law.  And  it  is  reason- 
able to  conclude  that  such  were  intended  to  oe 
included  under  the  general  description  of  writs 
ju^reeable  to  the  principles  and  usages  of  law. 
If  it  had  been  intended  to  restrict  the  power  to 
•common  law  writs,  such  limitation  would  prob- 
ably have  been  imposed  in  terms.  That  it 
'was  intended  to  authorize  writs  of  execution 
-(Sanctioned  by  the  principles  and  usages  of  the 
state  laws,  is  strongly  corroborated  by  the 
'Circumstance  that  the  process  act,  passed  a 
'few  days  thereafter,  adopts  such  as  the  only 
writs  of  execution  to  be  used.  Can  it  be  doubt- 
ed, but  that,  under  Ithe  power  here  given  in  the 
judiciary  act,  the  courts  of  the  United  States, 
'm  those  states  where  lands  were  liable  to  be 
"taken  and  sold  on  execution,  would  have  been 
-authorized  to  issue  a  like  process  t  But  under 
this  act,  the  courts  are  not  restricted  to  the 
67*]  kind  of  process  used  in  the  state  'courts, 
•or  bound  in  any  respect  to  conform  themselves 
thereto.  This  latitude  of  discretion  was  not 
■deemed  apedient  to  be  left  with  the  courts; 
-and  the  act  of  the  29th  of  September,  1789  (2 
L.  U.  S.  72),  entitled,  "An  act  to  regulate 
-processes  in  the  courts  of  the  United  States," 
-modifies  and  limits  this  power.  So  far  as  is 
material  to  the  present  inquiry,  it  declares  that 
■the  forms  of  writs  and  executions,  and  modes 
-of  process,  in  the  circuit  and  district  courts,  in 
suits  at  common  law,  shall  be  the  same  in  each 
state  respectively,  as  are  now  used  or  allowed 
In  the  Supreme  Courts  of  the  same.  The 
"form  of  the  writ  contains  aubstantiany  direc- 
■tions  as  to  what  is  to  be  done  under  it.  Whether 
mesne  or  final  process,  it  is  on  its  face  so 
shaped  and  moulded  as  to  be  adapted  to  the 
purposes  for  which  it  is  intended.  This  act, 
-therefore,  adopts  the  efi'ect  as  well  as  the  form 
of  the  state  processes;  and  as  these  were  va- 
rious in  the  different  states,  it  goes  further,  and 
adopts  the  modes  of  process,  which  must  int- 
'cluae  everything  necessary  to  a  compliance 
-rdth  the  command  of  the  writ.  The  effect  and 
-operation  of  executions  must,  of  course,  vary 
in  the  different  states,  according  to  the  different 
forms  which  were  used  and  allowed.  The 
:96S 


mode  of  proceeding,  where  lands,  for  instance, 
were  liable  to  be  taken  and  sold  on  execution, 
was  different  from  that  which  would  be  neces- 
sary where  they  were  only  liable  to  be  extend- 
ed under  an  elegit.  It  was  therefore  necessary 
to  adopt  the  modes  of  process,  if  the  process 
itself  was  adopted.  This  act  was  temporary; 
and  continued  *from  time  to  time,  until  [*58 
the  permanent  law  of  the  8th  of  May,  1792  (2 
L.  U.  S.  299),  was  passed;  the  second  section 
of  which,  so  far  as  relates  to  the  second  ques- 
tion, declares  that  the  forms  of  writs,  execu- 
tions and  other  process,  except  their  style,  and 
the  forms  and  modes  of  proceeding  in  suits  of 
common  law,  in  the  courts  of  the  United 
States,  shall  be  the  same  as  are  now  used  in 
the  said  courts,  in  pursuance  of  the  act  en- 
titled, "An  act  to  regulate  processes  in  the 
courts  of  the  United  States."  This  section 
then  goes  on  to  prescribe  the  rules  and  prin- 
ciples by  which  the  courts  of  equity,  and  of 
admiralty  and  maritime  jurisdiction,  were  to 
be  governed;  and  then  follows  this  provision: 
"Subject,  however,  to  such  alterations  and  addi- 
tions, as  the  said  courts  respectively  shall,  in 
their  discretion,  deem  expedient,  or  to  such, 
regulations  as  the  Supreme  Court  of  the  United 
States  shall  think  proper,  from  time  to  time,  by 
rule,  to  prescribe  to  any  circuit  or  district 
court  concerning  the  same."  There  can  be  no 
doubt  that  the  power  here  given  to  the  courts 
extends  to  all  the  subjects  in  the  preceding 
parts  of  the  section;  and  embraces  as  well  uie 
forms  of  process,  and  modes  of  proceeding  in 
suits  of  common  law,  as  those  of  equity,  and  of 
admiralty  and  maritime  jurisdiction.  It  will 
be  perceived,  that  this  act  presupposes  that,  in 
point  of  practice,  the  several  courts  of  the 
United  States  had  carried  into  execution  the 
provisions  of  the  act  of  1789;  and  had  adopted 
the  forms  of  process,  and  modes  of  proceedinpr 
thereon,  which  were  then  usual,  and  allowed 
■in  the  Supreme  Courts  of  the  respective  [*59 
states;  and  it  ratifies  and  continues  such  prac- 
tice, and  extends  it  to  all  the  proceedings  in 
suits.  This  course  was  no  doubt  adoptol  as 
one  better  calculated  to  meet  the  views  and 
wishes  of  the  several  states,  than  for  Con- 
gress to  have  framed  an  entire  system  for  the 
courts  of  the  United  States,  varying  from  that 
of  the  state  courts.  They  had  in  view,  how- 
ever, state  systems  then  in  actual  operation* 
well  known  and  understood,  and  the  propriety 
and  expediency  of  adopting  which,  they  would 
well  pud^'  of  and  determine.  Hence  the  re- 
striction in  the  act,  now  used  and  allowed  in 
the  Supreme  Courts  of  the  several  states. 
There  is  no  part  of  the  act,  however,  that  looks 
like  adopting  prospectively,  by  positive  legisla- 
tive provision,  the  various  chaises  that  might 
thereafter  be  made  in  the  state  courts.  Had 
such  been  the  intention  of  Congress,  the  phrase- 
ology of  the  aot  would  doubtless  have  been 
adapted  to  that  purpose.  It  was,  nevertheless, 
foreseen,  that  changes  probably  would  be  made 
in  the  processes  and  proceedings  in  the  state 
courts,  which  might  be  fit  and  proper  to  be 
adopted  in  the  courts  of  the  United  States;  and, 
not  choosing  to  sanction  such  changes  absolute* 
ly  in  anticipation,  power  is  given  to  the  courts 
^ver  the  subject,  with  a  view,  no  doubt,  so  to 
alter  and  mould  their  procpases  and  proceed- 
ings, as  to  conform  to  those  of  the  state  court* 
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MM  nearly  m  might  be,  consistent^  with  the 
«ids  of  justice.  This  authority  must  have  been 
^Ten  to  the  courts  for  some  substantial  and 
•0*]  beneficial  'purpose.  If  the  alterations 
«re  limited  to  mere  form,  without  vaprine  the 
^eet  and  operation  of  the  process,  it  would  be 
useless.  The  power  here  given,  in  order  to 
■answer  the  object  in  view,  cannot  be  restricted 
to  form  as  contradistinguished  from  substance, 
Imt  must  be  understood  as  vesting  in  the  courts 
authority  so  to  frame,  mould  and  shape  the 
process,  as  to  adapt  it  to  the  purpose  intended. 

The  general  policy  of  all  the  laws  on  this  sub- 
ject is  very  apparent.  It  was  intended  to  adopt, 
and  conform  to,  the  state  process  and  proceed- 
ings, as  the  general  rule,  but  under  such  guards 
and  checks  as  might  be  necessary  to  insure  the 
due  exercise  of  the  powers  of  the  courts  of  the 
United  States.  They  have  authority,  there- 
fore, from  time  to  time  to  alter  the  process,  in 
aneh  manner  as  they  shall  deem  expedient,  and 
likewise  to  make  additions  thereto,  which  nec- 
essarily implies  a  power  to  enlarge  the  elTect 
«nd  operation  of  the  process.  The  exercise  of 
this  power  is,  to  be  sure,  left  In  the  discretion 
4rf  the  court;  but  the  object  and  purpose  for 
which  it  is  given  is  so  plainly  marked,  that  it 
is  hardly  to  be  presiuned  the  courts  would  omit 
•carrying  it  into  execution,  without  some  sub- 
stantial reason.  And,  the  better  to  insure  this, 
authority  is  given  to  this  court,  to  prescribe  to 
the  circuit  and  district  courts  such  regulations 
on  the  subject  as  it  shall  think  proper.  And 
ahould  this  trust  not  be  dnl^  and  discreetly  ex- 
•ercised  by  the  courts,  it  is  at  all  times  in  the 
power  of  Congress  to  correct  the  evil  by  more 
«!•]  specific  legislation.  But  so  long  as  "the 
«ourts  of  the  United  States  shall  make  such 
alterations  or  additions  in  their  process  of  exe- 
•cation  as  only  to  reach  property  made  subject 
to  execution  from  the  state  courts,  there  would 
-seem  to  be  no  just  ground  for  eranplaint.  When, 
therefore,  the  lav  of  Kentucky  made  land  sub- 
ject to  executions,  it  was  carrying  into  effect 
the  spirit  and  object  of  the  act  of  Congress,  for 
the  Circuit  Court  so  to  alter  and  add  to  the 
form  of  ita  execution,  as  to  authorize  the  taking 
and  selling  the  debtor's  land. 

It  is  said,  however,  that  this  is  the  exercise 
of  l^slative  power,  which  could  not  be  dele- 
cted Congress  to  the  courts  of  justice. 
Bat  this  objection  cannot  be  sustained.  There 
is  no  doubt  that  Congress  might  have  legislated 
more  specifically  on  the  subject,  and  declared 
whst  property  should  be  subject  to  executions 
from  the  courts  of  the  United  States.  But  it 
does  not  follow,  that  because  Congress  might 
have  done  this,  they  necessarily  must  do  it,  and 
•cannot  commit  the  power  to  the  courts  of  jus- 
tice. Congress  mi^t  regulate  the  whole  prac- 
tice of  the  courts,  if  it  was  deemed  expedient 
so  to  do;  but  this  power  is  vested  in  the  courts; 
wd  it  never  has  occurred  to  anyone  that  it 
was  a  del^ation  of  legislative  power.  The 
power  given  to  the  cour^  over  their  process  is 
no  more  than  authorizing  them  to  reflate  and 
dir^  the  conduct  of  the  marshal,  in  the  ex- 
eeotion  of  the  process.  It  relates,  therefore,  to 
the  ministerial  duty  of  the  ofBcer;  and  partakes 
BO  more  of  I^islative  power  thui  that  dlscre- 
•S*]  tionary  authority  intrusted  *to  every, 
department  of  the  government  in  a  variety  of 
imsea.    And,  M  is  forcibly  observed  by  the 
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court,  in  the  case  of  Wayman  t.  Southard,  the 
same  objection  arises  to  delegating  this  power 
to  the  state  authorities,  as  there  does  to  in- 
trusting it  to  the  courts  of  the  United  States. 
It  is  as  much  a  delegation  of  legislative  power 
in  the  one  case  as  in  the  other.  It  has  been 
already  decided,  in  the  case  referred  to,  that 
the  34th  section  of  the  judiciary  act  has  no  ap- 
plication to  the  practice  of  the  courts  of  the 
United  States,  so  as  in  sny  manner  to  govern 
the  form  of  the  process  of  execution.  And  all 
the  reasoning  of  the  court,  which  denies  the 
application  of  this  section  to  the  form,  applies 
with  equal  force  to  the  effect  or  extent  and 
operation  of  tiie  process.  If,  therefore,  Con- 
gress has  lesislated  at  all  upon  the  effect  of 
executitms,  way  have  either  adopted  and  limit- 
ed it  to  that  which  would  have  been  given  to 
the  like  process  from  the  supreme  courts  of 
the  respective  states,  in  the  year  1789,  or  have 
provided  for  changes,  by  authorizing  the  courts 
of  the  United  States  to  make  such  alterations 
and  additions  in  the  process  itself,  as  to  give  it 
a  different  effect. 

To  limit  the  operation  of  an  execution  now, 
to  that  which  it  would  hare  had  in  the  year 
1789,  would  open  a  door  to  many  and  great  in- 
conveniences, which  Congress  seems  to  have 
foreseen  and  to  have  guarded  against,  by  giv- 
ing ample  powers  to  the  courts,  so  to  mould 
their  process  as  to  meet  whatever  changes 
might  take  place.  And  if  any  doubt  existed 
whether  the  act  of  1792  vests  such  power  In  the 
courts,  or  with  respect  to  its  constitutionality, 
*the  practical  construction  heretofore  [*6S 
given  to  it  ought  to  have  great  weight  in  deter- 
mining l>oth  questions.  It  is  understood  that 
it  has  been  toe  general,  if  not  the  universal 
practice  of  the  courts  of  the  United  States,  so 
to  alter  their  executions  as  to  authorize  a  levy 
upon  whatever  property  is  made  subject  to  the 
like  process  from  the  state  courts;  and  under 
such  alterations,  many  sales  of  land  have  no 
doubt  been  made,  which  might  be  disturbed  if 
a  contrary  construction  should  be  adopted. 
That  such  alteration,  both  in  the  form  and  ef- 
fect of  executions,  has  been  made  by  the  Cir- 
cuit Court  for  the  district  of  Kentucky,  is  cer- 
tain from  the  case  now  before  us,  as,  in  1789, 
land  in  Kentucky  could  not  be  sold  on  execu- 
tion. If  the  court,  then,  had  the  power  so  tc 
frame  and  mould  the  execution  in  this  ease,  as 
to  extend  to  lands,  the  only  remaining  inquiry 
is,  whether  the  proceedings  on  the  execution 
could  be  arrested  and  controlled  by  the  state 
law.  And  this  question  would  seem  to  be  put 
at  rest  by  the  decision  in  the  case  of  Wayman 
V.  Southard.  The  law  of  Kentucky,  as  has 
been  already  observed,  does  not  in  terms  pro- 
fess to  exercise  any  such  authority;  and  if  it 
did,  it  must  be  unavailing.  An  ofileer  of  the 
United  States  cannot,  in  the  discharge  of  his 
duty,  be  governed  and  controlled  by  stete  laws, 
any  farther  than  such  laws  have  been  adopted 
and  sanctioned  by  the  legislative  authority  of 
the  United  Stetes.  And  he  does  not,  in  such 
case,  act  under  the  authority  of  the  state  law, 
but  under  that  of  the  United  States, 
'which  adopts  such  law.  An  execution  [*64 
is  the  fruit  and  end  of  the  suit,  and  is  very  apt- 
ly called  the  life  of  the  law.  The  suit  does  not 
terminate  with  tiw  judgment;  and  all  proceed- 
ings on  the  executi<m,  are  proceedings  in  the 
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niit,  and  whfcli  are  expressly,  by  the  act  of 
Congreas,  put  under  the  regulation  and  control 
of  the  court  out  of  which  it  issues.  It  is  a 
power  incident  to  every  court  from  which  proc- 
ess issues,  when  delivered  to  tiie  proper  officer, 
to  enforce  upon  such  officer  a  einnpluince  with 
his  duty,  and  a  due  execution  of  the  process, 
according  to  its  command.  But  we  are  not  left 
to  rest  upon  any  implied  power  of  the  court, 
for  such  authority  over  the  officer.  By  the  7tb 
section  of  the  act  of  the  2d  of  March,  1793  (3 
L.  U.  S.  387),  it  is  declared  that  "it  shall  be 
lawful  for  the  several  courts  of  the  United 
States,  from  time  to  time,  as  occasion  may  re 
quire,  to  make  rules  and  orders  for  their  re- 
spective courts,  directing  the  returning  of  writs 
and  processes,  etc.,  and  to  regulate  the  practice 
of  the  said  courts  respectively,  in  such  manner 
as  shall  be  fit  and  necessary  for  the  advance- 
ment of  justice,  and  especially  to  the  end  to 
prevent  delays  in  proceedings.''  To  permit  the 
marshal,  in  this  case,  to  be  governed  and  con- 
trolled by  the  state  law,  is  not  only  delaying, 
but  may  tie  entirely  defeating  the  effect  and  op- 
eration of  the  execution,  and  would  be  incon- 
sistent with  the  advancement  of  justice. 

Upon  the  whole,  therefore,  the  opinion  of 
this  court  is,  that  the  Circuit  Court  had  au- 
thority to  alter  the  form  of  the  process  of  exe- 
65*]  cution,  so  as  *to  extend  to  real  as  well 
as  personal  property,  when,  b^  the  hiws  of 
Kentttcl^,  luids  were  made  subject  to  the  like 
process  from  the  state  courts ;  and  that  the  act 
of  the  general  assembly  of  Kentucky  does  not 
operate  upon,  and  bind,  and  direct  the  mode  in 
i^ich  the  venditioni  exponas  should  be  enforced 
by  the  marshal,  so  as  to  forbid  a  sale  of  the 
land  levied  upon,  unless  it  commanded  three- 
fourths  of  its  value,  according  to  the  provisions 
of  the  said  act;  and  that,  of  course,  the  return 
of  the  marshal  is  insufficient,  and  ought  to  be 
quashed.  This  renders  it  unnecessaty  to  in* 
quire  into  the  oonstitutionali^  of  the  law  of 
Kentucky. 

Certificate. — This  cause  came  on  to  be  heard 
on  the  transcript,  etc.,  and  the  points  on 
which  the  judges  of  the  Circuit  Court  of  the 
United  States  for  the  seventh  circuit  and  dis- 
trict of  Kentucky  were  divided  in  opinion,  and 
which  were,  in  pursuance  of  the  act  of  Con- 
fess in  that  case  made  and  provided,  ad- 
journed to  this  «nirt,  and  waa  aivued  by 
counsel.  On  eonaideraUon  whereof,  this  court 
is  of  opinion,  that  the  act  of  the  general  as- 
sembly of  Kentucky,  referred  to  in  the  said 
questions,  cannot  operate  upon,  bind  and  di- 
rect the  mode  in  which  the  said  venditioni  ex- 
ponas should  be  enforced  by  the  marshal,  and 
forbid  a  sale  of  the  land  levied  upon,  unless  it 
commanded  three-fourths  of  its  value  when  es- 
timated according  to  the  provisions  of  the  said 
act;  and  that  this  opinion  renders  it  unneces- 
sary to  decide  whether  the  said  act  is,  or  is 
66*]  'not,  repugnant  to  the  constitution  of 
the  United  States.  All  which  is  directed  to  be 
certified  to  the  Circuit  Court  of  the  United 


States  for  tbe  sevcmUi  dronit  and  dUstrict  cC 
Kentnd^.^ 


[Price.  Instance  Court    Slave  Tradaul 

THE  ANTELOPE. 
Tb»  Tnee-Consuls  of  Spain  and  Fortima^ 
libelants. 


Tbe  African  slave  trade  Is  eontrary  to  the  law  af 
nature,  but  is  not  problUt^  by  the  poaltlve  law  at 

natlODB, 

Althoueh  tbe  slave  traHe  Is  now  prohibited  by 
the  laws  of  most  civilized  oatloDB.  It  may  still' be- 
lawfally  carried  on  bv  the  subjects  of  those  nations 
who  have  not  prohibited  It  by  municipal  acts  or 
treaties. 

Tbe  stnve  trade  Is  not  piracy,  unless  made  so  by 
the  treaties  or  statutes  of  the  nation  to  whom  tbe 
party  belongs. 

Tbe  right  of  visitation  and  search  does  not  exist 
In  time  of  peace.  A  vessel  engaged  in  the  alave 
trade,  even  If  prohibited  by  tbe  laws  of  the  coun- 
try to  which  It  belongs,  cannot,  for  that  causo' 
alone,  be  seized  on  the  high  seas,  and  brought  in 
for  adjudication,  in  time  oi  peace,  in  the  courts  of 
another  country.  But  If  tbe  laws  of  tbe  otber 
country  be  violated,  or  tbe  proceeding  be  antbor- 
Ixed  by  treaty,  the  act  of  capture  Is  not  la  that 
case  unlawfDi. 

•It  seems  that  In  case  of  sach  a  seizure,  [*6T 
poBsession  of  Africans  is  not  a  sufficient  evldenco 
of  property,  and  that  the  onus  probandl  Is  thrown 
upon  the  claimant,  to  show  that  tbe  poasesslon 
was  lawfully  acquired. 

Africans  who  are  drat  captured  by  a  belligerent 
privateer,  fitted  out  in  violation  of  our  neutrality,, 
or  by  a  pirate,  and  tbea  recaptured  and  brougbt 
Into  tbe  ports  of  tbe  United  states,  under  a  rea- 
sonable suspicion  that  a  violation  of  the  slave 
trade  acts  was  Intended,  are  not  to  be  restoretl 
without  full  proof  of  the  proprietary  Interest ;  for 
In  such  a  case  the  capture  Is  lawful. 

And  whether.  In  such  a  case,  restitution  onght 
to  be  decreed  at  all,  was  a  guestlon  on  wfalcb  lh» 
court  was  equally  divided. 

Where  the  court  Is  equally  divided,  the  decree  of 
the  court  below  la  of  course  affirmed,  so  far  as  th» 
polot  of  division  goes. 

Although  a  consul  may  claim  for  subjects  un- 
known of  bis  nation,  yet  restitution  cannot  be  de 
creed  without  spedfle  oroof  of  the  iDdlvldnal  pro- 
prietary Interest 


^  PPEAL  from  the  Circuit  Court  of  Georgia. 

These  cases  were  allegations  filed  by  the 
vice-consuls  of  Spain  and  Portugal,  claiming 
certain  Africans  as  tbe  property  of  subjects  of 
their  nation.  The  material  facts  were  as  fol- 
lows: A  privateer,  called  the  Columbia,  saiK 
ing  under  a  Venezuelan  commision,  entered 
the  port  of  Baltimore  in  the  year  1810;  clan- 
destinely shipped  a  crew  of  thirty  or  for^ 
men;  proceeded  to  sea,  and  hoisted  the  Arte- 
gan  fla^,  assuming  the  name  of  the  Arrag«ita^ 


NoTB. — Slave  Trade. — Congress  has  tbe  constitu- 
tional power  to  prohibit  tbe  foreign  slave  trade. 
U.  S.  V.  Gould.  8  Am.  Law  Reg.  625.  Whst  consti- 
tutes a  violation  of  the  laws  against  the  slave  trade. 

The  Plattsburg.  post,  ISR :  U.  8.  v.  The  Rsrome. 
11  Pet  73;  The  Caroline,  1  Brock.  Harsh.  384 ; 


1. — In  the  case  of  the  Bank  of  the  tfnited  States 
V.  .Tanuary,  also  certified  from  tbe  Circuit  Court  of 
Kentucky,  the  process  was  a  capias,  to  which  the 
acts  of  1789  and  1792  extend  in  express  terms. 
This  court,  therefore,  determined,  that  Congress 
mn*t  be  understood  to  have  adopted  that  process 
S88 


as  one  that  was  to  Issue  permanently  from  tta* 
courts  of  the  United  States,  whenever  It  was  In- 
iise.  at  the  epoch  contemplated  by  those  acts,  as  a 
state  process.   A  certificate  was  directed  accord- 
ingly. 
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and  prueecuted  a  vc^age  along  the  coast  of 
Africa,  her  officers  and  the  greater  part  of  her 
«rew  being  citizens  of  the  United  States.  OS 
the  coast  of  Afrtca  she  captured  an  American 
vessel,  from  Bristol,  in  Rhode  Island,  from 
irhich  she  took  twenty-five  Africans;  she  cap- 
tured several  Portuguese  vessels,  fnnn  whi«i 
she  also  took  Africans;  and  she  captured  a 
Spanish  vessel,  called  the  Antelope,  in  which 
•8*]  she  'also  took  a  considerable  number  of 
Africans.  The  two  vessels  then  sailed  in  com- 
pany to  the  coast  of  Brazil,  where  the  Arra- 
ganta  was  wrecked,  and  her  master,  Metcalf, 
and  a  great  part  of  his  crew,  made  prisoners; 
th  rest  of  the  crew,  with  the  armament  of  the 
Arraganta,  were  transferred  to  the  Antelope, 
which,  thus  armed,  assimied  the  name  of  the 
General  Ramirez,  under  the  command  of  John 
Smith,  a  citizen  of  the  United  States;  and  on 
board  this  vessel  were  all  the  Africans  which 
had  been  captured  bv  the  privateer  in  the 
course  of  her  voyage.  This  vessel,  thus  freight- 
ed, was  found  hovering  near  the  coast  of  the 
United  States,  by  the  revenue  cutter  Dallas, 
under  the  command  of  Captain  Jackson,  and 
finally  brought  into  the  port  of  Savannah  for 
adjudication.  The  Africans,  at  the  time  of 
her  capture,  amounted  to  upwards  of  two  hun- 
dred and  eighty.  On  their  arrival,  the  vessel, 
and  the  Africans,  were  libeled,  and  claimed  by 
the  Portuguese  and  Spanish  vice-consuls  recip- 
rocally. They  were  also  claimed  by  John  Smith, 
as  captured  jure  belli.  They  were  <daimed  by 
the  United  States,  as  having  been  transports 
{nm  foreign  parts  by  American  citizens,  in 
«(mtravention  to  the  laws  of  the  United  States, 
and  as  entitled  to  their  freedom  by  those  laws, 
and  by  the  law  of  nations.  Captain  Jackson, 
the  master  of  the  revenue  cutter,  filed  an  alter- 
native claim  for  the  bounty  given  by  law,  if 
the  Africans  should  be  adjudged  to  the  United 
States;  or  to  salvage,  if  the  whole  subject 
should  be  adjudged  to  the  Portuguese  and 
Spanish  consuls. 

«•*]  *The  court  dismissed  the  libel  and 
claim  of  John  Smith.  They  dismissed  the 
claim  of  the  United  States,  except  as  to  that 
portion  of  the  Africans  which  had  been  taken 
from  the  American  vessel.  The  residue  was 
divided  between  the  Spanish  and  Portuguese 
claimants. 

No  evidence  was  offered  to  show  which  of 
the  Africans  were  taken  from  the  American 
vessel,  and  which  from  the  Spanish  and  Por- 
tuguese; and  the  court  below  decreed  that,  as 
about  one-third  of  them  died,  the  loss  should 
be  averaged  among  these  three  different  classes ; 
and  that  sixteen  should  be  designated,  by  lot, 
from  the  whole  number,  and  delivered  over  to 


the  marshal,  according  to  the  law  of  the  Unit- 
ed States,  as  being  the  fair  proportion  of  the 
twenty-five  proved  to  have  been  taken  from  an 
American  vessel. 

The  Attorney-General  for  the  appellants, 
stated  that  the  eases  of  the  respectira  allega- 
tions of  the  Spanish  and  Portuguese  consuls, 
upon  which  distinct  appeals  had  been  taken, 
which  had  been  separately  docketed  in  this 
court,*  were  so  blended  t<^ether,  that  it  was 
thought  most  proper  to  bring  on  the  hearing 
in  both  cases  at  the  same  time. 

Mr.  Chief  Justice  Marshall  stated  that  the 

appellants,  in  the  argument  of  No.  12,  might 
refer  to  the  evidence  in  No.  13;  they  might  in- 
voke it  into  this  cause,  so  far  as  it  was  neces- 
sary for  their  purpose,  and  the  court  would 
take  notice  "of  the  facts  which  appeared  [*70 
in  the  other  transcript;  but  that  the  two  causes 
must  ccnne  on  separately,  and  in  their  order. 
But  it  has  been  wought  most  expedient  to  re* 
port  the  two  axgiunoits  tocher. 

The  reasons  assigned  in  the  appellants*  ease, 
for  reversing  the  decrees  of  tna  court  below 
were  as  follows: 

1.  That  the  possession  of  these  Africans  1^ 
the  claimants,  before  the  capture  by  the  priva- 
teer, affords  no  presumption  that  they  were 
their  property;  that  they  must  show  a  law  en- 
titling^ tlMtm  to  hold  th«Q  as  properly. 

2.  That  if  these  Africans  are  to  be  consid- 
ered as  having  been  in  a  state  of  slaveiy,  when 
in  the  Spanish  and  Portuguese  vessels  from 
which  they  were  taken,  and  if  the  court  sball 
consider  itself  bound  to  restore  them  to  the  con- 
dition from  which  they  were  taken,  this  can  be 
done  only  by  placing  them  In  the  hands  of 
those  who  shall  prove  themselves  to  have  been 
the  owners;  and  that  this  purpose  cannot  be 
answered  by  restoring  them  to  the  'oonsnls  of 
Spain  agd  Portugal. 

3.  That  if  some  of  these  Africans  were  the 
property  of  the  claimants,  yet  some  were  not; 
and  failing  to  prove  which  were  theirs,  the  de- 
cree is  erroneous,  in  determining  1^  lot  a  mat- 
ter which  the  daimants  were  bound  to  estab- 
lish by  proof. 

Mr.  Key,  for  the  l^ipellants,  argued  that  the 
facts  of  Uie  case  presented  the  question  to  be 
considered  in  a  point  of  view,  peculiarly  frnvot- 
able  *to  the  appellants.  A  piratical  ves- 
sel  was  found  hovering  near  our  coast,  appar- 
ently meditating  a  violation  of  our  laws.  It 
was  brought,  with  the  persons  on  board,  into 
the  custody  of  the  court,  by  an  act  of  seizure, 
not  only  lawful,  but  meritorious  towards  the 


1. — The  Spanish  ease  as  No.  12,  and  the  Portn- 

Kuese  as  No.  13. 


8.  V.  LibbT.  1  Wood,  ft  M.  221 ;  U.  8.  v.  Catherine. 
3  t«w  Bep.  255 ;  The  Wanderer,  1  Sprague,  515 : 
8.  C.  13  I-aw  Rep.  N.  8.  139:  U.  S.  v.  GoodlnK.  12 
Wheat  4S0 :  The  Emily.  9  Wheat  SSI :  The  Slav 
«n.  2  Wall.  383 :  U.  8.  v.  LaCoste.  2  Mas.  129 ;  V- 
&  V.  Morris,  14  Pet.  464;  The  Alexonder.  3  Has. 
175 :  V.  8.  V.  Catherine.  2  Paine,  721 ;  The  Por- 
poise^ 2  Curt  C.  C.  807 ;  V.  S.  v.  Hann,  8  Am. 
i^w  JteK'  863:  U.  S.  lala  de  Cuba.  2  Sprainie, 
29-  9  Op.  Att-Oeo.  282;  H.  8.  v.  Weatervelt,  5 
Btatchf.  30 ;  8trobm  v.  XS.  S.  Taney.  413 ;  Wllliam- 
asB  T.  Daniel.  12  Wheat.  568.  , 

The  African  slave  trade  Is  an  offense  anlnit  the 
■aakipal  laws  of  most  nations  In  Bnrope.  1 
Xwt's  Com.  191. 

Tor  a  hlstorv  of  the  iMlatatlon  on  thla  subject, 
see  1  Kent^s  Ohd.  192  to  300 ;  Woolsey  Int.  Law,  a 
«  X«.  ed. 


146.  The  district  courts  have  Jurisdiction  ander 
Blave  trade  acts  to  determine  who  are  the  actual 
captors  under  the  law  of  Louisiana  of  March  13, 
1818.    Tfae  Josefa  Segnnda,  post  S12. 

The  African  slave  trade,  amtractedly  considered. 
Is  Inconsistent  with  the  law  of  nations ;  and  a 
claim  founded  upon  It  ma;  be  repelled  In  an;  court 
where  It  Is  asserted,  unless  the  trade  be  legalized 
by  the  nation  to  which  the  claimant  belongs.  IT. 
S.  V.  La  Jenne  Eugenie,  2  Mas.  409. 

Slaves  captured  In  time  of  war  and  broaght  Into 
the  United  States,  will  not  be  condemned  as  prise, 
nor  will  the  court  consider  them  as  prisoners  of 
war :  the  die  position  of  them  Is  matter  of  state  Id 
which  it  Is  not  for  the  Judiciary  to  detemdnc.  Al- 
meida V.  Certain  Slaves,  S  Hall's  An.  L.  Jonm. 
409. 
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claimants,  since  ft  rescued  what  they  claim  as 
their  [>ropert7,  from  the  grasp  of  pirates.  If 
the  claimants  had  not  interposed,  the  course  of 
the  court  would  have  been  obvious.  The  ille- 
gal and  piratical  capture  by  our  citizens,  gave 
them  no  rights;  and  even  if  it  did,  they  in- 
stantly forfeited  them  under  our  laws,  which 
thqr  intended  to  violate.  But  the  claimants 
demand  restitution  of  the  Africans  found  on 
board  this  vessel,  alleging  them  to  be  their 
property,  lawfully  aeguired  on  the  coast  of 
Africa,  and  piratically  taken  from  them  by  the 
Arraganta.  This  demand  is  resisted  by  the 
government  of  the  United  States,  upon  the 
ground  that  the  persims  in  question  are  not  by 
onr  laws  to  be  considered  as  slaves,  but  as  free-, 
men.  These  laws  the  court  must  administer, 
and  not  the  laws  of  Spain.  Our  national  pol- 
icy, perhaps  our  safety,  requires  that  there 
should  be  no  increase  of  this  species  of  popula- 
tion within  our  territory.   The  acts  of  Coagress 

erovide  that,  however  brought  here,  they  shall 
9  set  free,  and  sent  back  to  fheir  own  native 
country.  The  Spanish  and  Portuguese  claim- 
ants demand  Uiem  as  their  property.  We  repel 
the  claim,  by  asserting  their  right  to  Iil)erty. 
The  demand  of  restitution  is  inconsistent  with 
our  policy,  as  declared  in  our  statutes  and  other 
72*]  'public  acts.*  These  declarations  gave 
fair  warning  to  those  engaged  in  the  slave 
frade.  that  though  we  did  not  intend  to  inter- 
fere with  them  on  the  high  seas,  yet,  if  their 
victims  should  come  within  the  reach  of  our 
laws,  we  should  protect  them.  These  acts  con- 
stitute a  solemn  pledge  to  alt  nations  interest- 
ed in  the  suppressions  of  this  inhuman  traffic, 
and  to  Africa  herself,  that  if  the  objects  of  it 
should  seek  our  protection,  where  they  may 
lawfully  receive  it,  within  our  territorial  juris- 
diction, and  at  the  feet  of  our  tribunals  of  jus- 
tice, they  should  be  entitled  to  that  protection}. 
Therefore,  admitting  the  facts  as  all^lfed  by  the 
claimants,  what  th^  claim  as  justice  in  a  mat- 
ter of  property,  cannot  be  done  to  them,  with- 
out disregarding  our  own  policy,  endangering 
our  own  safety,  infringing  our  own  laws,  and 
violating  the  plighted  faith  of  the  country. 

But  supposing  they  have  a  right  to  insist  on 
restitution  of  their  property,  what  proof  ought 
to  be  required,  and  what  proof  do  they  give,  of 
their  proprietary  interest!  It  is  matenal,  also, 
here  to  consider  that  those  human  beings,  who 
are  claimed  as  property,  come  into  the  jurisdic- 
tion of  the  court,  not  by  any  wrongful  act  of 
ours,  but  lawfully,  providentially;  and  are  to 
be  treated  just  as  if  they  were  thrown  upon  our 
shore  by  a  storm.  The  Spanish  owners  show, 
as  proof  of  property,  their  previous  possession ; 
and  the  possessor  of  goods,  it  is  said,  is  to  be 
presumed  the  lawful  owner.  This  is  true  as  to 
goods,  because  they  have  universally  and  nec- 
7S*]  essarily  an  'owner.  But  these  are  men, 
of  whom  it  cannot  be  affirmed  that  they  have 
universally  and  necessarily  an  owner.  In  some 
particular  and  excepted  cases,  depending  upon 
the  local  law  and  usage,  they  may  be  the  sub- 
jects of  property  and  ownership;  but  by  the 
taw  of  nature  all  men  are  free.  The  presump- 
tion that  even  black  men  and  Africans  are 
slaves,  Is  not  a  universal  presumption.  It 
wmild  be  manifestly  unjust  to  throw  the  onus 
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probandi  upon  them  to  prove  their  birthright. 
Whatever  may  have  once  been  the  condition  of 
Africa,  and  of  the  African  al^ve  trade,  the  au- 
thentic information  on  this  subject  will  show 
that  it  is  now  impossible  to  determine,  by  the 
fact  of  possession,  whether  the  par^  has  beoi 
lawfully  acquired  or  not.  There  must  be  an 
overwhelming  probability  of  the  lawfulness  of 
such  ac^uisiuon,  to  raise  such  a  presumption. 
This  is  instanced  by  the  differei^t  presumptions- 
allowed  in  different  parts  of  our  own  countiyr 
in  respect  to  this  description  of  j>ersons.  la 
the  southern  states,  there  is  the  highest  degree- 
of  probability,  from  universal  practice  and  well- 
known  law,  that  such  persons  are  slaves.  But 
in  the  northern  states,  the  probability  is  just 
the  contrary,  and  the  presumption  is  reversed. 
And  in  the  present  state  of  the  slave  trader 
Africans,  in  a  slave  ship  on  the  high  seas,  are- 
in  no  such  circumstances  as  to  raise  a  presump- 
tion that  they  are  lawfully  held  in  slavery. 
For  if  there  be  a  permitted  slave  trade,  there- 
is  also  a  prohibited  slave  trade;  and  the  pro- 
hibition is  much  more  extensive  than  the  per- 
mission. *The  claimants  must,  conse-  [*T4 
quently,  show  something  more  than  mere  pea-  , 
session.  They  must  show  a  law,  making  aupb 
persons  property,  and  that  they  acquired  thenk 
under  such  law.  In  order  to  maintain  their 
title,  they  show  the  municipal  law  of  Spain; 
but  the  operation  of  that  law  can  only  extend 
throughout  the  territory  of  Spain,  and  to  Span- 
ish vessels  on  the  high  seas.  These  persons  ar» 
now  within  the  junsdietion  of  our  conflicting 
law;  and  they  are  brought  here  without  any 
violation  of  the  sovereign  rights  of  Spain.  Our 
own  law,  which  is  in  force  here,  must  prevail 
over  the  law  of  Spain,  which  cannot  have  an 
extraterritorial  operation.  There  is  no  reason 
of  comity,  or  policy,  or  justice,  which  requirea 
us  to  give  effect  to  a  foreign  law  conflicting^ 
with  our  own  law  on  the  .same  subject.  Be- 
sides, the  Spanish  law  is  not  only  contrary  to 
ours,  but  is  ineonsistrat  with  the  law  of  nature, 
which  is  a  sufficient  reason  for  maintaining  th» 
supremacy  of  our  own  code.  If  this  municipal 
law  of  Spain  were  allowed  to  prevail  against 
our  law,  in  our  own  territory,  and  before  our 
own  courts,  the  same  effect  must  be  given  to 
the  law  of  every  other  country,  under  the  same 
circumstances.  If,  instead  m  these  Africans, 
there  had  been  taken  the  same  ill^l  cap- 
ture, Spanish  slaves,  from  an  Algerine  corsair, 
and  afterwards  brought  in  the  same  manner  in- 
to our  ports,  they  might,  upon  the  same  princi- 
ple, be  reclaimed  by  the  representative  of  Al- 
giers, who  could  easily  show  that,  by  the  law 
prevailing  among  the  Barbary  states,  th^  wera 
slaves. 

The  municipal  law  of  Spain,  then.  Is  insaffl- 
cient  *to  ma:  fntain  the  title  set  by  the  [*7& 
claimants.  They  are  driven  to  the  necessity 
of  invoking  the  aid  of  the  law  of  nations,  aa 
sanctioning  their  asserted  right  to  property  in 
these  human  beings.  But  if  the  law  of  nationa 
is  silent  upon  this  subject;  if  it  neither  sanc- 
tions nor  forbids  the  traffic  in  African  slavefl;  i{ 
it  is  municipal  law  alone  which  determinea  In 
what  manner  private  property  is  acquired  and 
lost,  then  the  claimants  have  no  law  to  stand 
upon  in  asserting  their  claim.  Supposing,  how- 
ever, this  idea  not  to  be  correct,  it  is  incumbent 
on  Uie  claimants  to  riiow,  positively,  that  the 
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slmre  trade,  as  now  practiced,  has  the  sanction 
of  the  law  of  nations,  as  now  understood  Iqr  the 
ciTilized  and  Otristian  nations  of  the  world. 
That  it  once  had  that  sanction,  mvy,  perhaps, 
be  admitted;  but  it  miist  also  be  admitted  that 
there  was  once  a  time  when  it  had  not  that 
sanction.  The  permission  b^;an  by  general 
assent  and  usage.  The  King  of  Spain,  in  the 
preamble  to  his  edict  of  •1817,  admits  that  it 
was  incorporated  into  the  code  of  nations  as  an 
SKception  to  the  general  principles  on  which 
that  code  is  founded.*  When  the  practice  was 
adopted' by  the  ^neral,  not  universal  assent,  of 
dTiuzed  nations,  it  became  a  part  of  the  law 
of  nations.  In  the  same  manner,  a  general, 
and  not  a  universal  denunciation  of  the  prac- 
tice, is  sufficient  lo  make  it  ceSse  to  be  a  part 
aS  tb9  law  of  nations.  In  the  great  moral  and 
kgal  rerolntiMi  which  fs  now  going  on  in  the 
7C*]  world  respectin|f  this  tnde,  the  'time 
must  come  when  it  will  cease  to  have  a  1^1 
existence  by  the  universal  concurrence  of  na- 
tions. In  the  meantime,  the  question  must  be 
discussed,  as  it  arises  under  various  circum- 
stances, until  we  reach  the  desired  period  when 
the  universal  sentiment  of  the  wise  and  the 
good  shall  become  the  rule  of  conduct  sanc- 
Boned  by  authority  capable  of  enforcing  it.  All 
the  modifications  and  improvements  in  the 
modem  law  of  nations  have  been  gradually  in- 
troduced. The  writers  upon  that  taw  explain 
the  manner  in  which  these  changes  have  been 
made  and  sanctioned.*  The  documents  to  be 
laid  before  the  court  will  show  the  present  state 
of  the  world's  opinixm  and  practice  upon  this 
anbject,  and  will  prove  that  the  time  is  at  hand, 
if  it  has  not  already  arrived,  when  the  slave 
trade  is  not  only  forbidden  by  the  concurrent 
voice  of  most  nations,  but  is  denounced  and 
punished  as  a  crime  of  the  deepest  die.  This  is 
shown  by  the  declarations  contained  in  the 
treaties  of  Paris  and  Ghent;  by  the  acts  and  con- 
ferences at  the  congresses  of  Vienna,  London, 
and  Aix  la  Chapelle;  by  the  treaties  between 
Great  Britain,  and  Spiun,  and  Portugal;  hy 
the  negotiations  between  the  United  States  and 
Great  Britain ;  and  by  the  reports  of  the  com- 
mittees of  the  House  of  Commons,  and  the 
House  of  Representatives  in  Congress.  We 
contend,  then,  that  whatever  was  once  the 
fact,  this  trade  is  now  condemned  by  the 
general  consent  of  nations,  who  have  publicly 
77*]  *and  solemnly  declared  it  to  be  unjust, 
inhuman  and  illc^i.  We  insist  that  absolute 
tinanimify  on  this  subject  is  unnecessary;  that, 
as  it  was  introduci^,  so  it  may  be  abolished, 
1^  general  concurrence.  This  general  concur- 
rence may  not  authorize  a  court  of  justice  to 
pronounce  it  a  crime  against  all  nations,  so  as 
to  make  it  the  duty  of  all  to  seek  out  and  pun- 
isb  offenders,  as  in  the  case  of  piracy.  No  de- 
cision has  yet  gone  that  length,  nor  is  it  neces- 
Miy  in  this  case  to  contend  for  such  a  principle. 
But  in  a  case  where  the  Africans  are  lawfully 
brought  before  a  court  of  the  taw  of  nations, 
and  are  claimed  as  properfy,  by  those  who  must 
be  eonndered  as  actors  in  the  cause,  and  who 
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must,  consequently,  prove  their  title  as  allwed^ 
the  fair  aratract  question  arises,  and  ueir 
claim  may  wdl  be  repudiated  as  founded  In  in- 
justice and  illegality. 

The  learned  counsel  here  commented  upon 
the  different  cases  in  England  and  this  country, 
with  the  view  of  reconcifing  them,  and  showing 
that  they  were  all  consistent  with  the  principle 
he  maintained.  In  the  cases  of  The  Amedie,* 
The  Fortuna,*  and  The  Donna  Marianna,*' 
the  ship  and  persMis  on  bmrd  were  lawfully 
brought  into  the  custody  of  the  court,  either  as 
being  captured  jure  belli,  or  taken  under  cir- 
cumstances which  warranted  a  seizure  as  for  * 
mimicipal  offense.  The  claims  were  according- 
ly rejected,  upon  the  ground  of  the  unlawful- 
ness of  the  trade.  In  the  subsequent  cases  of 
The  Louis,*  and  of  Madrazo  'v.  Willes,'  ['T* 
the  original  seizure  was  held  to  be  unjustifiable, 
and  oonsequently  restitution  was  demed.  But 
none  of  the  important  principles  settled  in  the 
other  cases,  are  overruled  in  these  cases,  which 
turn  exclusively  upon  the  point  that  the  wrong 
first  done  in  the  unlawful  seizure  must  be  re- 
dressed. In  the  case  of  La  Jeune  Eugenie,*  the 
claim  of  a  French  subject  was' rejected,  as  be-  ' 
ing  founded  in  a  breach  of  the  municipal  law 
of  his  own  country,  and  the  subject-matter  in 
controversy  was  delivered  up,  with  the  consent 
of  the  executive  government  of  this  country,  to 
the  sovereign  of  France,  to  be  dealt  with  as 
he  should  tmnk  fit.  All  these  latter  cases  show, 
that  where  the  court  has  rightfully  obtained 
possession  of  human  beings,  who  are  claimed  as 
slaves,  it  will  not  restore  them  to  their  all^;ed 
proprietors,  although  it  may  not  go  so  far  as  to 
punish  those  who  are  engaged  in  the  trade,  by 
the  confiscation  of  the  vehicle  in  which  it  is 
carried  on. 

But  another  view  may  be  taken  of  this 
subject.  The  King  of  Spain,  in  his  edict  of 
1817  (before  referred  to),  informs  us,  that  the 
slave  trade  originated  in  motives  of  humanity, 
and  was  intended  to  avoid  the  greater  evits 
growing  out  of  the  ttarbarous  state  of  the  Afri- 
can continent.  Suppose  this  to  be  a  just  repre- 
sentation, and  that  the  trade  formerly  consisted 
merely  in  the  transportation  of  persons  who 
were  slaves  in  Africa,  to  be  slaves  elsewhere ;  it 
is  at  last  discovered,  by  the  'evidence  tak- 
en  before  the  British  House  of  Commons  in 
1790,  by  the  investigations  of  the  African  Insti- 
tution, and  by  the  reports  of  the  British  and 
American  naval  officers,  to  have  entirely 
changed  its  character.  Slaves  are  no  longer  ac- 
quired merely  hy  capture  in  war,  or  by  trade; 
but  free  persons  are  seized  and  carried  off  hr 
the  traders  and  their  agents.  Wars  are  insti* 
gated  by  them,  for  the  mere  purpose  of  making 
slaves.  The  persons  thus  enslaved  are  clandes- 
tinely brought  away,  under  circumstances  of  ex- 
treme  cruelly,  aggravated  by  the  necessity  of 
concealment,  and  smuggled  into  every  eountey 
where  the  cupidity  of  avarice  creates  a  demand 
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for  ibese  unhappy  vlctinu.  May  it  not  btt 
Asked,  is  this  toade?  Ta  it  lawful!  Has  it  not 
«o  changed  its  nature  as  to  have  become  pro- 
hibited? 

Again;  supposing  the  slave  trade  not  yet  to 
lhave  become  generally  illegal ;  still  it  has  become 
so  to  the  subjects  of  those  countries  who  have 
issued  declarations  against  the  trade.  To  such 
tlw  argumentum  ad  bominem  may  be  fairly  ap- 
plied, as  Sir  W.  Scott  says  in  The  Louis.  Spain 
And  Portugal  lire  among  the  countries  who  have 
issued  the  most  formal  declarations  against  this 
trade,  although  they  have  not  yet  taken  the  most 
•effectual  measures  to  suppresa  it.  By  the  trea- 
ties between  these  powers  and  Great  Britain, 
they  have  stipulated  the  entire  abolition  of  the 
«Iave  trade  north  of  the  equator.  But  their  au- 
thentic deslarations  pronounce  it  to  be  unlaw- 
ful and  inhuman,  wherever  carried  on;  and  the 
permission  to  continue  it  south  of  the  line  can 
-80*]  only  'affect  them,  and  their  subjects,  and 
the  powers  with  whom  they  have  made  such 
treaties.  Their  subjects  cannot  avail  them- 
-selves  of  the  permission,  so  far  as  other  nations 
are  concerned.  Those  nations  have  a  ri^ht  to 
look  to  tiie  declarations  as  authentic  evidence 
of  the  understanding  of  the  Spanish  and  Portu- 
gese governments,  as  to  the  law  of  nations. 

But  suppose  they  can  avail  themselves  of  the 
permission  to  trade  in  slaves  within  the  limits 
prescribed  by  the  treaties.  The  onus  proband! 
Is  thrown  upon  them  to  bring  themselves  within 
those  Imiita.  This  they  have  failed  to  do  by 
mtisfactory  evidoiee. 

And  even  if  the  law  was  In  their  favor,  and 
they  had  shown  the  trade  in  which  they  wore 
«ngaged  to  be  within  the  limits  permitted  by 
the  treaties,  such  a  general  claim  could  not  be 
jipven  in  by  the  consuls  of  Spain  and  Portugal 
^or  their  fellow-subjects.  The  court  has  a  right 
to  the  oath  of  the  individual  owners,  as  to  their 
proprietary  interest,  and  to  explain  the  other 
circumstances,  of  the  case.  As  to  the  Portu- 
guese claim,  the  owners  are  still  unknown,  and 
It  is  impossible  that  restitution  can  be  made  to 
the  consul,  or  even  to  his  government,  merely 
upon  evidence  that  the  Africnns  were  taken 
from  a  vessel  sailing  under  the  Portuguese  flag 
And  papers,  without  any  specific  proof  of  the 
individual  proprietary  interest. 

Lastly;  if  some  of  those  Africans  were  the 
property  of  the  claimants,  some  were  not;  and, 
failing  to  identify  their  own,  they  are  not  enti- 
"Sl*]  tied  *to  restitution  of  any  as  slaves,  since 
■among  them  may  be  included  some  who  are  en- 
titled to  their  freedom.  The  proof,  by  lot, 
■which  was  substituted  by  the  court  below  for 
ordinary  legal  proof,  is  not  satisfactory,  espe- 
■cially  where  a  claim  to  freedom  conflicts  with 
■a.  claim  to  property. 

Mr.  Berrien,  for  the  respondents,  stated  that 
«  reference  to  the  transcript  would  show,  that 
of  all  Uie  parties  to  this  cause  in  the  court  be- 
low, the  United  States,  and  the  Spanish  and 
Portuguese  vice-consuls,  are  alone  before  this 
court;  and  that  the  United  States,  acquiescing 
In  all  the  residue  of  the  decree,  have  appealed 
from  only  so  much  as  directs  restitution  to  the 
"Spanish  and  Portuguese  vice-consuls. 

The  allowance  of  these  claims  is  related  on 
Tarious  grounds. 

One  prominent  proposition  pervades  the 
whole  of  the  opposite  argument.  Unless  we  can 
Bieet  and  resist  %  we  must  submit  to  be  its 
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victims.  It  asserts,  that  the  United  States  ban 
acquired  the  possession  of  these  negroes  law- 
fully, without  wrong;  that  with  the  possession 
so  acquired,  they  have  incurred  the  obligation 
to  protect  them;  that  ail  presumptions  are  in 
favorem  tibertatis;  and,  whatever  the  laws  of 
other  countries  may  tolerate  or  ordain,  having 
ourflelves  declared  the  slave  trade  to  be  contrary 
to  the  principles  of  humanity  and  justice,  w« 
are  .bound,  prima  facie,  to  hold  that  there  can 
be  no  property  in  a  human  being. 

'This  propoution  suggests  the  follow^-  [*SS 
ing  inquiries : 

1.  Was  the  possession  lawfully  acquired? 

2.  If  so,  does  the  right  which  is  asserted  ne^ 
essarily  follow? 

3.  With  a  view  to  their  own  peculiar  condi- 
tion, can  the  United  States  exercise  such  • 
power! 

I.  The  lawfulness  of  the  possession  will  be 
determined  by  considering  the  capacity  of  the 
seizing  officer  to  make  the  seizure,  in  connection 
with  the  liability  of.  the  thing  seized. 

The  seizure  was  made  by  John  Jackson,  com- 
mander of  the  revenue  cutter  Dallas,  belonging 
to  the  district  of  Georgia;  and  was  made  off 
the  coast  of  Florida,  while  that  was  yet  a  prov- 
ince of  Spain.  The  right  of  Captain  Jadcson 
must  have  resulted  from  the  authority  given  by 
his  commisalon,  and  the  laws  of  the  United 
States.' 

It  did  not  result  from  the  act  of  1799,  provid- 
ing for  the  establishment  of  revenue  cutters; 
for  this  only  autiiorizes  than  to  board  vessels 
on  the  coasts  of  their  respective  districts,  or 
within  four  leagues  thereof;  nor  from  the  acta 
forbidding  the  slave  trade,  for  these  are  directed 
only  against  vessels  of  the  United  States,  or 
foreign  vessels  intending  to  violate  our  laws  1^ 
intrcKlucing  negroes  into  the  United  States. 
The  President  is,  indeed,  authorized  to  employ 
the  armed  vessels  of  the  United  States,  to  cruise 
on  the  coasts  of  the  United  States,  or  territories 
thereof,  or  of  'Africa,  or  elsewhere,  and  [*8S 
to  instruct  them  to  bring  in  all  vessels  found 
contravening  those  acts.  But  the  laws  of  th« 
United  States  can  operate  only  on  American 
vessels,  on  American  citizens  on  board  of  for- 
eign vessels,  or  on  such  vessels  within  the  limit* 
and  jurisdiction  of  the  United  States.  Besides, 
it  is  not  pretended  that  the  revenue  cutter  Dal- 
las had  heen  selected  as  a  crqising  vessel  under 
tihese  acts,  or  that  Captain  Jackson  had  re- 
ceived any  instructions  from  the  President  of 
the  United  States.  Neither  can  the  seizor  de- 
rive any  aid  from  the  acts  to  preserve  the  neu- 
tral relations  of  the  United  States;  for  al- 
though the  courts  of  the  United  States  will  re- 
store property  taken  in  violation  of  these  acts, 
when  it  is  found  within  their  jurisdiction,  yet 
they  do  not  authorize  the  cruisers  of  the  United 
States  to  rove  the  ocean  in  search  of  objects  on 
which  that  jurisdiction  may  be  exelrcised. 

So  far,  then,  as  it  depends  on  the  official 
character  of  the  seizor,  the  act  was  lawless. 

The  thing  seized  was  a  Spanish  vessel,  in  the 
possession  of  persons,  some  of  whom  were  Amer- 
ican citizens,  who  had  captured  it  jure  belli, 
under  the  flu  of  Artcsas,  or  of  Venezuela,  and 
in  a  vessel  which  had  been  fitted  out,  or  whose 
armament  had  been  increased,  in  the  United 
States. 


1.— me  Lools,  S  Dodson's  Bep.  388. 
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Tke  right  to  seize  for  a  riolation  of  the  acts 
to  preserve  the  neutral  relations  of  the  United 
States,  has  been  already  spolcen  of ;  but  the  ad- 
yme  argument  considers  these  captors  as  pi- 
ntes,  and  asserts  the  right  of  every  individual 
S4*]  to  war  "against  theni  as  enemies  of  the 
bnman  race.    The  answer  is, 

1.  The  seizure  by  Captain  Jackson  was  not 
nsde  on  that  ground.  The  libel  alleges  the 
s^zore  to  have  been  made  for  a  violation  ot  the 
act  of  1818,  prohibiting  the  slave  trade. 

2.  The  courts  of  the  United  States  have  de- 
■elitted  to  decide  that  such  an  aet  would  amount 
to  piracy. 

3.  To  put  himself  in  a  situation  to  make  this 
seizure.  Captain  Jackson  abandoned  the  duty 
'ttjoined  upon  him  by  his  commission,  and  the 
3s«s  of  the  United  States,  by  leaving  the  limits 
btmsted  to  his  vigilance.  If  he  had  lost  his 
vessel,  could  he  have  justified  himself  before  a 
■eoDrt-marttal? 

4.  But  if  these  men  were  pirates,  and  law- 
fully brought  in,  then  the  Spanish  property 
-WIS,  from  the  moment  of  its  introduction,  un- 
der the  protection  of  the  ninth  article  of  the 
tna^  of  Sui  Loroizo  el  Seal. 

Neither  have  the  United  States  acquired  any 
x^bts  to  enforce  against  these  foreigners  their 
■ovn  speculative  notions  on  this  subject,  in  con- 
sequence of  their  being  actors.  All  parties  are 
acton  in  a  court  of  admiralty,  and  these  parties 
■only  became  so  after  their  property  had  been 
taken  into  the  custody  of  the  marshal,  and  at 
the  suit  of  the  United  States.  But  tli^  were 
•entitled,  under  the  treaty,  to  have  restitution  of 
their  property,  without  being  pnt  to  other 
proof  than  that  it  was  found  in  their  possession. 

2.  If  the  possession  had  been  lawfully  ac- 
95*]  quired,  'could  the  court  refuse  restitution 
on  the  ground  suggested? 

liie  great  case  on  this  subject,  is  that  of  The 
Lonis.*  Our  adversaries  agree  to  refer  the 
^oestion  to  its  decision. 

It  is  a  singular  mistake,  to  suppose  that  Sir 
"W.  Seott  directed  restitution  solely  on  the 
ground  of  the  unlawfulness  of  the  seizure ;  and 
uence  to  infer,  that  if  the  seizure  had  been 
lawful,  he  would  have  condemned.  On  the 
'Contrary,  admitting  the  lawfulness  of  the  seiz- 
-Ore,  he  decides  expressly  that  restitution  must, 
wtwithstanding,  be  awarded. 

3.  With  a  view  to  their  own  peculiar  situa- 
■tton,  eoidd  the  United  States  maintain  the  doc- 
-trines  contended  for?  It  is  said,  that,  having 
-promulgated  our  policy  in  relation  to  this  sub- 
ject, we  have  thereby  given  a  warning  to  slave 
traders,  which  th^  are  bound  to  respect — a 
jdedge  to  the  rest  of  the  world  which  we  are 
'bonnd  to  redeem.  But  what  is  tills  policy, 
iriiieh  we  have  thus  notified  to  the  world?  It  is 
lo  be  found  in  our  laws,  'inhibiting  the  slave 
toade.  The  penalties  of  these  are  denounced 
svainit  our  own  vessels,  and  our  own  citizens, 
mo  shall  engage  in  this  traffic  anywhere;  and 
gainst  foreigners  and  their  vessels,  who  pursue 
ft  for  the  purpose  of  introducing  negroes  into 
the  United  States.  There  is  no  warning  to  the 
^objects  of  Spain  and  Portugal,  quietly  pursu- 
ing this  traffic  under  the  sanctitm  of  their  own 
laws. 

••*]    Ibe  notitm  ot  the  pledge  is  squally 


1^2  Dotea'a  Sep.  243,  240.  264. 
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visionary.  I  find  it  difficult  to  form  a  cono^ 
tion  of  a  pledge,  which  the  party  making  it  can 
at  any  time  capriciously  recall ;  and  yet  no  one 
doubts  that  an  act  of  the  American  Congress 
can,  at  any  moment,  throw  open  the  slave 
trade. 

These  considerations  apart,  would  it  become 
the  United  States  to  assume  to  themselves  the 
character  of  censors  of  the  morals  of  the  world 
on  this  subject;  to  realize  the  lofty  conception 
of  the  adverse  counsel,  and  consider  themselves 
as  the  ministers  of  heaven,  called  to  wipe  out 
from  among  the  nations  the  Ktain  of  this  iniq- 
uity? Might  not  the  foreign  claimant  thiu  re- 
buke them,  in  the  strong  language  of  truth? 
For  more  than  thirty  years  you  were  slave 
traders;  you  are  still  extensively  slave  owners. 
If  the  slave  trade  be  robbery,  you  were  robbers, 
and  are  yet  clinging  to  your  plunder.  For 
more  than  twenty  years  this  traffic  was  pro- 
tected by  your  constitution,  exempted  from 
the  whole  force  of  your  legislative  power;  ita 
fruits  yet  lay  at  the  foundation  of  that  compact. 
The  principle  by  which  you  continue  to  enjoy 
them,  as  protected  by  that  constitution,  forms 
a  basis  for  your  representatives,  is  infused  into 
your  laws,  and  mingles  itself  with  all  the 
sources  of  authority.  Believe  yourselves  from 
these  absurdities,  before  you  assume  the  right 
of  sitting  in  jud^ent  on  the  morality  of  other 
nations.  But  this  you  cannot  do.  Paradoxical 
as  it  may  appear,  th^  constitute  the  very  bond 
of  your  union.  The  shield  of  your  constitu- 
tionprotects  them  from  your  touch. 

*We  have  no  pretense,  then,  to  enforce  [*ST 
against  others  our  own  peculiar  notions  of  mor- 
ality. The  standard  of  morality,  by  which 
courts  of  justice  must  be  guided,  is  that  which 
the  law  prescribes.* 

The  learned  counsel  here  proceeded  to  ex- 
amine the  evidence  of  proprietary  interest,  and 
insisted  that  (besides  the  other  testimony)  the 
official  interposition  of  the  Portuguese  eovem- 
ment  supplied  the  .place  of  proof  of  Indlvidoal 
interest,  and  established  the  legality  of  the 
traffic* 

The  objection  to  the  decree  of  the  Circuit 
Court,  on  the  ground-  that  the  distribution  of 
the  negroes  was  directed  to  be  made  by  lot,  was 
answered  by  the  following  considerations : 

1.  It  appearing  that  the  negroes  found  on 
board  the  Antelope  oonsiBted  of  three  distinct 
parcels,  taken  from  American,  Spanish,  and 
Portuguese  vessels,  the  obligation  to  protect  the 
former  was  equal  to,  and  not  greater  than,  that 
which  required  the  restoration  of  the  latter. 
The  capture  by  Smith  being  considered,  as  in 
the  argument  of  our  adversaries  it  is  considered, 
as  piratical,  the  right  of  the  Spanish  claimant 
to  restoration  under  the  treaty  was  the  primary 
right,  as  founded  on  the  treaty  which  is  the 
supreme  law;  and  in  the  Mr  eonstmction  of 
that  treaty,  it  extended  to  everything  found  on 
board  the  Spanish  vessel.  Then  the  proof 
which  should  diminish  that  right  was  to  be 
furnished  by  those  who  sought  to  diminish  it. 

*2.  It  l>eing  ascertained  that  these  ne-  [*88 
groes  were  property,  they  were  liable  to  distri- 
bution as  otiier  property;  and,  notwithstanding 
the  assertion  to  tlw  contrary,  the  lot  is  often 
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and  legally  resorted  to>  to  separate  UDdtvided 
interests. 

3.  As  between  the  Spanish  and  Portuguese 
elaimanta,  no  question  on  this  point  can  arise 
here,  because  they  have  not  appealed. 

4.  The  United  States  cannot  question  this 
part  of  the  decree,  liecause  they  have  not  only 
not  appealed  from  it,  but  have  actually  pro- 
ceeded to  enforce  it  ex  parte,  and  have  received 
restitution  by  lot  of  the  negroes  taken  from  the 
American  vessel. 

The  United  States  have,  then,  derived  no 
right  to  refuse  restitution,  from  the  manner  in 
whieh  they  have  acquired  possession. 

They  are  not  entitled,  by  law,,  or  the  stipula- 
tions of  treaty,  to  apply  their  speculative  no- 
tions of  morality  to  the  subjects  of  Spain  and 
Portugal. 

They  have  ill-grounded  pretensions  in  refer- 
ence to  this  ill-fated  subject,  to  set  themselves 
up  as  the  moral  censors  of  the  civilized  world. 
Here  is  evidntce  of  a  proprietary  interest  to 
satisfy  the  mind  beyond  a  reasonable  doubt, 
and  it  is  wholly  uncontradicted ;  and  the  pass- 
port of  the  King  of  Spain,  and  the  interposi- 
tion of  the  government  of  Portugal,  show,  if 
any  necessity  for  it,  the  I^Iily  m  the  traflic, 
As  to  their  respective  subjects. 

On  what  ground,  then,  is  restitution  refused  T 
80*]  *It  is  said,  the  slave  trade  is  imlawful, 
contrary  to  the  principles  of  justice  and  hu- 
manity, and  that  no  right  can  be  derived  from 
so  nefarious  a  traffic. 

Our  inquiry  is,  by  what  law,  which  this 
court  is  ctnnpetent  to  enforce,  is  it  inhibited  t 

1.  Is  It  contrary  to  the  law  of  nations? 

2.  Is  it  contrary  to  the  Jaws  of  the  sovereigns 
of  the  claimants;  and  can  this  court  refuse 
restitution  for  that  cause  I 

8.  Is  it  c<»itrary  to  the  laws  of  the  United 
States ;  and  can  those  laws  be  enforced  against 
these  claimants? 

1.  What  is  the  slave  trade,  considered  as  a 
subject  on  which  the  law  of  nations  can  oper- 
ate. Slavery  exists,  and  has  from  all  time 
existed,  in  Africa,  and  in  many  other  countries. 
Where  it  exists,  there  will,  of  course,  be  an  in- 
terior traffic  in  slaves,  which  the  law  of  nations 
cannot  touch.  It  is  only  on  the  transportation 
of  negroes  between  two  countries  mutually 
tolerating  slavery,  that  this  operation  is  con- 
tended for.  But  this  transportation  is  but  an 
incident  to  the  original  sin  of  slavery.  If  hu- 
manity nerves  tiie  arm  of  the  law,  why  is  its 
force  spent  on  the  incident?  Why  is  it  power- 
less in  relation  to  the  principal  wrong? 

If  the  traffic  in  slaves  be  considered  as  in- 
creasing the  number  of  victims,  by  affording  a 
market  for  them,  what  is  it  then  but  an  agres- 
sion by  the  subjects  of  one  nation  on  the  rights 
of  another?  If  the  nation  forbids  it,  the  of- 
fender is  punished  by  the  municipal  law ;  if  the 
•0']  nation  'permits  it,  she  herself  becomes 
the  aggressor.  Xn  dther  case,  how  does  it  con- 
cern other  nations? 

Ihe  law  of  nations  may  be  defined  to  be  a 
collection  of  rules  deduced  from  natural  reason, 
as  that  is  interpreted  by  those  who  adopt  them, 
and  resting  in  usage,  or  established  by  compact, 
for  relating  the  Intereonree  of  nations  with 
each  other. 

Rights  and  obligations  are  interior  between 
Bovereiga  and  people^  and  are  regulated  by  the 
■T4 


municipal  law;  or  exterior,  between  nations 
considered  as  moral  persons;  and  these  are 

Tlated  by  the  law  of  nations, 
ow,  the  slave  trade  is  not  contrary  to  the 
natural  law  of  nations,  because,  until  recently, 
it  was  universally  tolerated  and  encouraged.  It 
is  not  contrary  to  the  positive  law  of  nations, 
because  there  is  no  general  compact  inhibitinjf 
it;  and  nothing  is  more  certain,  than  that  the 
usage,  or  compact,  even  of  a  majority  of  na- 
tions, cannot  woduce  rights  or  obligations 
among  others.  To  what  other  evidences  of  the 
law  of  nations  can  we  resort,  except  th(»e  of 
usage  and  compact;  the  former  interpretinip 
the  rules  of  natural  reason,  the  latter  snpulat- 
ing  those  of  positive  institution? 

From  this  general  view,  it  would  seem  that 
the  slave  trade  is  untouched  by  the  law  of  na- 
tions. Let  us  render  our  inquiries  more  par- 
ticular. 

Is  this  traffic  (wnsidered  to  be  contrary  to  the 
law  of  nations,  by  the  statesmen  and  jurists  of 
Europe  and  America? 

*We  are  all  aware  of  the  conferences  [*9Jl 
of  the  European  powers  on  this  subject,  at 
Vienna,  at  Aix  la  Chapelle,  and  at  London. 
But  all  the  efforts  of  Great  Britain  to  have  it. 
so  denounced  were  ineffectual.  The  marginal 
references  point  to  the  answers  of  the  several 
powers  respectively,  and  to  the  note  and  the 
answer  of  Lord  Castlereagh;  and  all  of  theia 
distinctly  show  that  the  inhibiting  of  this  traf- 
fic finds  no  place  in  the  code  of  iotemationak 

The  reports  of  various  committees  of  .Con- 
gress in  the  United  States,  also  clearly  prove 
that,  in  the  view  of  American  statesmen,  this 
traffic  is  not  inhitdted  by  the  law  of  nations^ 
since  the  object  of  them  all  is  to  devise  means 
by  which  it  may  be  so  inhibited.* 

After  all,  these  conferences  are  only  valuable 
as  evidence  of  opinion,  since  they  could  not  ef- 
fect any  change  in  the  law  of  nations.  On  this 
subject  the  opinion  of  Sir  W.  Scott  is  distinct- 
ly expressed,  in  the  case  of  Hie  Louis.' 

Among  jurists,  we  find  the  judges  of  the  K. 
B.  in  England,  denying  that  the  slave  trade  is 
contrary  to  the  law  of  nations.* 

And  the  same  doctrine  is  announced  hy  Sir 
W.  Scott,  after  the  most  elaborate  investigation,, 
in  the  case  of  The  Louis.* 

•The  only  opposing  cases  are  those  of  [•91: 
The  Amedie*  and  La  Jeunc  Eugenic* 

And,  first,  of  The  Amedie.  It  is  most  ob- 
vious that  this  case  has  .not  been  considered  by 
the  statesmen  of  Europe  as  establishing  tlie- 
doctrine  contended  for.  The  conferences  to 
which  we  have  just  referred,  look  to  a  general 
compact  among  nations  as  the  only  mode  by 
which  this  traffic  can  be  inhibited,  and  pro- 
posed, by  general  suffrage,  to  declare  it  piracy. 


1,  — ith  Report  African  Institution,  Russia,  20. 
21 ;  France,  23.  24  ;  Austria,  26 ;  Pcnnia,  lb;  LonT 
Castlereagh,  19,  20,  81,  32. 

2. — Tide  Appendix  Note  I,  a.  p.  1-8S, 
8. — 2  DodsoQ's  Rep.  2S2,  29S. 

4.— Madrazo  v.  WUlls,  3  BamweU  and  AM.  SSt.. 
8.— 2  Dodson's  Rep.  210. 

8. — 1  Acton'e  Rep.  240.   

T. — 2  UasoD'a  Rep.  408. 
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■dmittingi  at  the  same  time,  that  their  views 
may  be  defeated  by  the  refusal  of  any  one  state. 
But  if  the  British  ministry  had  bo  considered 
this  ease,  th^  would  most  surely  have  availed 
themselves  of  it  io  these  conferences.  That  it 
was  not  BO  viewed  bv  Sir  W.  Scott  is  most  cer- 
tain ;  or,  bound  as  his  judicial  conscience  was 
by  the  decision  of  the  Court  of  Appeals,  he 
could  not  have  pronounced  the  opinion  given 
in  the  case  of  The  Louis.  The  argument  in 
the  case  of  The  Amedie  ie  founded  entirely  on 
the  effect  of  the  British  act  of  Parliament.  Be* 
fore  the  passing  of  that  act,  the  learned  judge 
declares,  that  no  court  in  England  oould  have 
vronoonoed  the  slave  trade  to  be  iltc^l;  since 
it  is  prima  facie  ille^l  ever^rwhere,  and  on 
principles  of  universal  law  a  claimant  is  not  en- 
title to  be  heard  in  any  court.   We  ini^uire, 

1.  If.  before  the  enactment  of  the  British  act 
of  Parliament,  the  slave  trade  was  not  forbid- 
den, how  that  act  could  have  changed  the  uni- 
ts*] versal  lawT  It  is  said,  that  that  act, 
proprio  vigore,  rendered  it,  prima  facie,  illegal 
emrwbere,  incapable  abstractly  of  having  a 
legal  existence.  Are  these  not  mere  eaballistic 
terms,  too  occult  for  the  apprehen^oh  of  a 
l^gal  mindf 

Consider  the  operation  ascribed  to  this  act  of 
Parliament.  Jurisdiction,  derived  from  place, 
is  confined  to  the  territory  of  the  sovereign, 
frtnn  the  person,  to  his  own  subjects;  but  here 
is  an  act  of  the  British  Parliament,  which,  ao- 
cording  to  Sir  Wm.  Grant,  operates  locally 
throughout  all  space,  and  personalis^  over  every 
indiridnal  in  the  various  communities  of  na- 
tions. Sir  W.  Bcott  holds  a  doctrine  directly 
opposite  to  this,  in  the  case  so  often  cited.^  It 
did  not  arise  from  the  locality  of  the  tribunal, 
for  it  was  solemnly  held,  in  the  case  of  The 
Maria*  (the  Swedish  convoy)^  that  this  could 
not  influence  its  decisions. 

2.  By  what  rule,  other  than  that  of  sic  volo, 
tAc  ]vibw>,  did  the  master  of  the  rolls  throw  the 
burthen  of  proof  on  the  claimants?  It  is  said, 
because  the  slave  trade  is  illegal,  contrary  to 
justice  and  humanify;  that  human  beings  are 
not  the  subjects  of  property.  The  obvious  an- 
swer is,  this  is  a  petitio  principii.  It  assumes 
the  very  question  in  controverey.  The  caee 
admits,  and  so  the  fact  was,  that  up  to  the  time 
when  this  act  was  passed,  with  the  exception 
of  America,  this  traffic  was  everywhere  lawful ; 
94*]  that  property  *was  acquired  by  it.  If  at 
that  time  it  had  become  otherwise,  the  change 
must  have  been  effected  by  some  positive  act. 
The  assertion  that  such  an  act  existed,  was  an 
affirmative  proposition.  He  who  made  it  was 
bound  to  prove  it.  Such  is  the  opinion  of  Sir 
W.  Scott,  and  of  Sir.  J.  M'Intosh.*  Nay,  in  the 
case  of  La  Jeune  Eugenie,  it  is  admitted  that  a 
prohibitory  net  of  the  country  of  which  tiie 
claimant  is  a  subject  must  concur  with  the  gen- 
eral law  of  nations,  to  authorize  the  forieiture. 
Now,  if  the  onus  be  on  the  claimant,  it  is  cer- 
tainJ^  not  necessarv  for  the  libelant  to  show  a 
prohibitory  act;  all  that  in  such  case  is  essen- 
tial is,  that  the  claimant  should  fail  to  prove  a 
penniasive  one.  The  opinion  of  Sir  W.  Scott,  in 
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relation  to  this  case,  will  be  found  in  The  For- 
tuna,  The  Diana  and  The  Ixiuis.* 

3.  How  can  even  the  rigid  rule  laid  down 
by  that  court  be  availed  off  The*  court  ex- 
pressly decline  to  decide  what  will  be  the  effect 
of  the  proof,  it  made,  declaring  that'  a  claim- 
ant, under  such  circumstances,  is  not  entitled 
to  be  heard  in  any  court.*  Of  what  avail,  then, 
is  the  proof  I 

4.  I  find  a  difficulty  in  understanding  what 
principles  of  the  law  of  nations  are  not  general 
in  their  operation,  and  yet  the  inhibition  of  the 
slave  trade  is  said  not  to  be  one  of  the  general 
principles  of  that  law. 

6.  , The  argument  seems  to  me  to  be  self-de- 
stmctive.  *It  admits  that  this  novd  [*95 
principle  cannot  be  enforced  against  the  sub- 
jects of  those  nations  whose  municipal  regula- 
tions permit  it.  One  of  two  thinfj^  seons  to 
follow.  Either  the  slave  trade  is  not  contrary 
to  the  law  of  nations,  or  the  municipal  law 
may  permit  what  the  law  of  nations  forbids. 
Can  any  single  nation  control  the  universal 
law?  strike  piracy  from  the  law  of  nationst  or 
deprive  a  belligerent  of  the  rights  of  ctHitra- 
band,  or  of  blockage  t  The  learned  judge,  in 
the  case  of  La  Jeune  Eugenie,  thus  solves  this 
difficult?:  If  a  nation  permits  this  traffic,  the 
wrong  IS  confined  to  the  nation  injured;  and 
other  nations  are  neither  bound  nor  permitted 
to  interfere.  But  the  question  recurs,  what  is 
the  consequence,  if  a  nation  inhibit  itT  The 
offense  must  be  against  the  power  inhibiUng, 
not,  Builaly,  against  other  nations,  who,  ex  con- 
cessis,  had  no  power  either  to  inhibit  or  to  per- 
mit. On  this  point,  also,  we  are  fortified  by 
the  opinion  of  Sir'  W.  Scott.* 

The  case  of  The  Amedie  may,  then,  we  think, 
be  considered  as  an  experiment;  a  trial  of  the 
legal  intelligence  of  Europe  and  America,  and 
affords  no  safe  guide  for  the  decisions  of  this 
Mbunal. 

It  is  obvious  to  remark,  that  the  ease  of  La 
Jeune  Eugenie  is  referred  to  by  our  adversaries 
under  circumstances  of  some  singularity.  The 
principles  advanced  by  the  learned  judge,  in 
delivering  his  opinion  in  that  case,  are  main- 
tained *by  our  opponents,  while  they  ['96 
revolt  from  the  conclusion  to  which  those 
principles  conducted  him.  What  we  ask  in 
this  ease,  Ib  precisely  what  was  done  in  the  case 
of  La  Jeune  Eugenie,  that  the  property  should 
be  restored  to  the  consular  agents  of  Spain  and 
Portugal ;  and  yet  that  very  case  is  relied  upon 
as  an  authority  against  this  concession. 

The  proposition,  that  the  slave  trade  is  in- 
consistent with  the  law  of  nations,  Is  main- 
tained on  the  following,  among  other  grounds, 
in  the  case  of  Le  Jeune  Eugenie: 

I.  Its  accumulated  wrongs,  and  consequent 
inconsistraey  with  that  code. 

"It  is  of  this  traffic,  in  the  aggregate  of  ita 
accumulated  wrongs,  that  I  would  ask,"  says 
the  learned  judge,  "if  it  can  be  consistent  with 
the  law  of  nations!" 

To  us,  the  inquiry  seems  to  be  vain  and  nuga- 
tory. The  gravamen  of  the  question  is  equiHly 
applicable  to  any  other  act  of'  atrocity,  and  to 

4.  — 1  Dodaon's  Bep.  86.  96  ;  2  Dodson's  Rep.  tlO, 
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6.  — 2  Dodson's  Bep.  261. 

ITS 

*  Digiiized  by  Google 


Sdpbehk  Coubt  of  thb  Uniwo  States. 


1825 


any  other  code  of  laws.  Murder,  robbery,  etc., 
etc.,  are  attended  with  accumulated  wrong. 
The^,  too,  are  inconsistent  with  the  principles 
of  justice  and  humanity,  which  lay  at  the 
foundation  of  intematiomU  law.  Do  Uie  laws 
which  forbid  these  crimes,  therefore,  form  part 
of  that  universal  law  t  are  they  governed  hy  it, 
or  punished  by  itt 

2.  Again,  it  is  said,  the  law  of  nations  is 
deduced  from  the  general  principles  of  right 
and  justice;  that  whatever  can  be  deduced 
from  these  principles  as  applicable  to  nations, 
V7*]  and  to  the  *nature  of  moral  cAligation, 
exists  theoretically  in  the  law  of  nations,  and 
ma.j  be  enforced. 

It  seoms  to  us  that  nothing  is  gained  by  the 
first  of  these  propositions.  The  principles  of 
right  and  justice,  it  is  most  certain,  are  capable 
of  being  applied  equally  to  the  law  of  nations 
and  to  the  municipal  law;. to  nations  and  to  in- 
dividuals. But  the  question  here  is,  whether, 
in  their  application  to  the  e<mcenis  of  individ- 
uals, 1^  the  act  of  one  or  more  nations,  or  of 
any  number  less  than  the  whole,  they  do  not 
rather  constitute  a  part  of  the  municipal  law  of 
the  nations  applying  them,  than  of  the  general 
law  of  nations. 

.  The  second  proposition  appears  to  us  to  be 
too  broad.  Without  doubt,  it  is  the  right  and 
duty  of  every  nation  to  prohibit  crimes,  and 
among  others  this  crime.  It  is  entirely  con- 
sistent with  moral  obligation  that  the^  should 
do  so.  What  thenf  Is  the  act  of  a  single  na- 
tion, fulfilling  this  duty,  less  simply  nrunicipal, 
because  the  morality  of  the  act  which  it  Jier- 
forms  is  of  universal  obligation,  equally  affect- 
ing all  nations? 

3.  It  is  urged,  moreover,  that  the  slave  trade 
is  in  violation  of  some  of  the  first  principles 
which  ought  to  govern  nations.  The  assertion 
is  unquestionable.  But  may  not  the  same  thing 
be  said  of  man^  acts,  which  are  confessedly  the 
objects  of  municipal  regulations  alone  1  Smug- 
gling often  b<«ins  in  perjury.  It  is  prosecutM 
in  violation  of  the  duty  of  the  citizen.  Its  ten- 
dency is  to  corrupt  the  morals  of  the  com- 
munity. It  sometimes  eventuates  in  murder. 
98*]  Is  ft  an  •offense  cognizable  hy  the  law  of 
nations  as  an  infraction  of  that  lawT 

For  these  reasons,  we  submit  to  the  court 
that  restitution  cannot  be  refused  on  the  ground 
that  the  slave  trade  is  contrary  to  the  law  of 
nations. 

2.  Is  the  traffic  contrary  to  the  laws  of 
Spain  and  Portugal ;  and  can  the  court  enforce 
those  laws  by  refusing  restitutionT 

1.  The  preceding  arguments,  the  decision  in 
The  Louts,  and  even  that  of  Ia  Jeune  Eugenie, 
are  referred  to,  to  prove  that,  as  to  this  point, 
the  burthen  of  proof  is  on  the  appellants.  They 
must  show  a  prohibitory  act. 

2.  If  the  burthen  of  proof  be  with  us,  we 
have  furnished  the  evidence.  The  royal  pass- 
port, and  the  order  of  the  Portuguese  govern- 
ment, are  decisive  on  this  point.  The  sanction 
of  the  colonial  Governor  was  considered  suf- 
ficient in  the  case  of  The  Diana.* 

3.  The  laws  of  Spain  and  Portugal  are  mere- 
ly municipal,  and,  from  the  very  nature  of  their 
provifdmiB,  incapable  of  enforcement  by  the 
courts  of  the  United  States.* 


4.  Each  sovereign  has  a  right  to  the  for* 
feiture,  from  the  time  of  the  commission  of  the 
act.  Ue  has  the  right  of  remission,  and  of 
pardnt.  EspeeiatlT  he  has  a  right  to  decide, 
in  his  own  tribunals,  on  the  conduct  of  his  own 
snbjeots,  in  relation  to  his  own  laws.*  A  mon- 
arch, or  a  nation,  'stripped  of  these  nec>  [*V9 
essary  attributes  of  sovereignty,  would  cease  to 
be  sovereign.  The  attempt  by  the  United  States 
to  enforce  these  laws  would  be  an  usurpation. 

3.  Can  this  court  apply  the  laws  of  the  Unit- 
ed States  to  this  claim  of  foreign  subjects  t 

1.  The  question  has  been  answered  in  the 
preceding  argument.  The  laws  of  the  United 
States  are  strictly  municipal,  confined  to  citi- 
zens of  the  United  States,  to  persons  commit- 
ting offenses  on  board  vessels  of  the  United 
States,  to  foreigners  seeking  to  introduce  ne- 
groes into  the  United  States.  The  claimanta 
are  not  within  these  provisions. 

2.  Though  the  law  of  the  United  States  has 
made  Uiis  traffic  piracy,  it  1ms'  not,  therefore, 
made  it  an  offense  against  the  law  of  nations. 
The  jurisdiction  of  the  Circuit  Court  of  the 
United  States  is  exclusive  for  the  punishment 
of  this  offense.  Besides,  no  particular  nation 
can  increase  or  diminish  the  list  of  offenses 
punishable  by  the  law  of  nations.* 

Such,  in  the  opinion  of  the  judge  of  the  High 
Court  of  Admiralty  in  England,  is  the  only 
Intimate  operation  of  the  British  act  of  Par- 
liament on  this  subject.*  Such,  in  the  opinion 
of  Congress,  is  the  necessary  limitation  of  ours.* 

Mr.  C.  J.  IngersoU,  on  the  same  side,  insisted 
"that  there  was  no  evidence  in  the  cause  ['100 
which  sustained  the  all^ation  that  this  vessel 
was  found  hovering  on  the  coasts  of  the  United 
States  when  she  was  seized;  and  if  it  were  so, 
that  would  furnish  no  sufficient  reason  for  re- 
fusing restitution  to  the  Spanish  and  Portu- 
guese claimants,  who  were  unaffected  by  the 
misconduct  of  the  piratical  captors  of  their 
property.*  Here  the  capturing  vessel  was  illeg- 
ally equipped  in  our  ports,  and  the  libelants 
have  established  their  claim  to  the  property  in 
question  under  the  laws  of  tiieir  own  country. 
The  original  capture  was  not  only  made  in  vio- 
lation of  our  neutrality,  but  was  an  act  of  pi- 
racy, and  the  duty  of  making  restitution  be- 
comes imperative  under  the  treaty  with  Spain. 
It  appears  from  the  treaties  and  edicts  which 
have  been  referred  to,  that  the  slave  trade  was 
then  tolerated  by  Spain  and  Portugal  south  of 
the  equator;  and,  consequently,  the  presump- 
tion is,  that  Africans,  obtained  within  the  per- 
mitted limits,  are  Ultimately  held  as  slaves. 
This  presumption  is  as  strong  as  that  which 
prevails  in  those  states  of  the  Uni(m  where 
slavery  exists.  None  of  the  judicial  decisions 
cited  nave  gone  the  length  of  asserting  that 
the  nations  who  have  prohibited  the  slave  trade 
can  compel  others  to  join  in  that  prohibition. 
The  case  of  The  Amedie  itself,  as  explained  by 
Sir  W.  Scott  in  the  The  Diana,*  does  not  extend 


1.  — 1  Dodson's  Rep.  95. 

2.  — 4th  Report  Afr.  Inst  Abstract,  ete.  34. 
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3.  — S  Dodson's  Rep.  256. 

4.  — Rntberf.  488,  4S1.  ^  ~ 
6^2  Dodson's  Rep.  389. 

6.  — Vide  Appendix,  Note  I.  a,  report  of  commit* 
tee  of  the  House  of  Representatives,  192*,  1825. 

7.  — Tbe  Josefa  Begunda.  6  Wheat.  Bcp.  888. 

8.  — 1  Dodson's  Rep.  8^  99. 
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Am  principle  by  which  the  general  prohibition 
101']  *iB  to  be  enforced  in  the  courts  of  an- 
other countiy,  to  the  case  of  claimants  engaged 
in  the  trade  permitted  hy  the  law  of  their  own 
country. 

Is,  tnra,  the  slave  trade  contrary  to  the  law 
<rf  nations? 

That  law  is  a  body  of  political  etiucs  ap- 
plied to  nations.  Not  beins  reduced  to  a  writ- 
im  eode,  we  must  seek  for  It  in  the  elementary 
writings  of  publicists;  in  judicial  precedents; 
and  in  general  usage  and  practice.^  Sir  W. 
Scott  adds  to  these  ample  sources  the  more 
limited  and  appropriate  standard  of  ancient 
and  admitted  practice,  not  only  by  treaties,  but 
by  the  laws,  ordinances  and  formal  trans- 
actions of  civilized  States*  The  great  men 
who  drew  up  the  report  upon  the  Silesia  loan, 
declare  the  law  of  nations  to  be  "founded  on 
justice,  equity,  convenience,  and  the  reason  of 
the  thing,  and  confirmed  by  long  usage." 

As  to  the  judicial  precedents,  they  neutralize 
each  other,  if,  indeed,  the  authority  of  the  orig- 
inal ease  of  The  Amedie  be  not  entirely  sub- 
verted by  that  of  Madraso  v.  Willes,  and  the 
admirable  judgment  of  Sir  W.  Scott  in  The 
Iauis.  To  the  new  cMiventional  law  which  is 
now  attempted  to  be  established  in  the  world, 
the  Umted  States  have  not  yet  become  parties. 
We  cannot  enforce  the  treaties  between  other 
powers,  by  which  the  African  slave  trade  is 
109*]  denounrad  *as  ccmtrary  to  humanity 
and  justice,  and  is  prohibited  to  their  subjects. 
No  jurist  has  been  cited,  from  the  earliest  to 
the  most  reoent,  who  has  pronoujioed  the  trade 
contrary  to  the  positive  law  of  nations.  So 
that  the  court  is  left  entirely  to  the  lig^t  of 
reason  in  determining  the  question  whether  it 
be  contrary  to  the  law  of  nature,  as  properly 
applied  to  the  conduct  of  nations  and  states. 

If  this  prohibition  be  a  part  of  the  law  of 
nations,  it  must  be  of  the  modem  law  of  Eu- 
ropean nations.  Are  the  United  States  parties 
to  that  law?  And  if  they  are,  can  they  enforce 
its  penal  sanctions  agaiust  other  nations  not 
partieato  itr 

Uany  principles  have  been  at  various  periods 
asserted  by  confederacies  of  nations,  which 
have  ultimately  failed  to  obtain  a  place  in 
the  general  code  of  nations.  The  principles  of 
the  armed  neutrality  of  1780  were  maintained 
Iqr  nearly  all  the  powers  of  Europe  against 
Great  Britain  alone;  and  yet  her  doi^rines 
have  not  ceased  to  regulate  the  conduct  of 
nations  engaged  in  war.  It  is,  at  least,  doubt- 
•fol  which  is  the  true  law  of  nations.  The  sup- 
posed inconsistency  of  the  slave  trade  with  the 
law  of  nature,  will  not  alone  condemn  it  in  the 
view  of  a  court  of  justice,  so  as  to  authorize 
all  nations  to  treat  it  as  a  crime,  or  to  en- 
force its  prohibition  by  the  confiscation  of  the 
property  of  those  engaged  in  it.  It  becomes 
all  reflecting  men  to  thinlc  seriously,  and  speak 
cautiously,  on  the  subject  of  the  illegalitpr  of 
a  trade  which  was  once  universally  participat- 
ed in  by  the  civilized  nations  of  Europe  and 
lOS*]  America.  This  'fact  is  avowed  by  all 
the  speakers  on  both  sides  of  the  abolition 
question,  in  the  British  Parliament.  It  is  mat- 
ter of  notorious  history,  that  both  in  ancient 


J. — tiDtted  States  v.  Smith.  5  Wheat  Bep.  160. 
2. — Le  Louis,  2  Acton's  Uep.  249. 


and  modem  Europe,  the  condition  of  slavery, 
and  the  commerce  in  slaves,  were  sanctioned 
by  the  universal  practice,  and  law  of  nations.' 
The  very  definition  of  slavery  in  the  civil  law, 
which  has  been  copied  by  writers  on  public  laW, 
shows  that  it  was  an  institution  established  by 
•positive  law,  against  the  law  of  nature; 
Servitus  est  constltutlo  juris  gentium,  ^  qua 

?uis  dominio  alieno  contra  naturam  suhjicitur.* ' 
he  old  common  law  writers  are  full  of  the 
subject  of  villeinage,  which,  it  is  well  known, 
was  not  abolished  in  England  until  after  the 
period  when  the  African  slave  trade  com- 
menced. The  offense  of  vagrancy  waa 
punished  with  slavery  by  the  statute,  1  Edw. 
Vl.  c  3.'  The  first  case  relating  to  the  African 
slave  trade,  is  that  of  Butts  v.  Pen,  deter- 
mined in  the  S9th  of  Charles  U.,  being  trover 
for  negroes.  The  special  vo^ict  found  that  they 
were  usually  bought  and  sold  in  India.*  In  a 
subsequent  case,  trover  was  brought  for  a 
negro  in  England.  Holt,  C.  J.,  said  that  tres- 
pass was  the  kind  of  action,  but  that  trover 
"would  lie,  "if  the  sale  was  in  Vir-  [*104 
ginia."  Other  cases  turn  upon  questions  as  to 
the  form  of  action,  but  they  all  conchr  in 
establishing  the  ri^t  to  this  species  of  prop- 
erty.* In  1689,  all  the  judges  of  England,  with 
the  eminent  men  who  then  filled  the  offices  of 
Attorney  and  Solicitor-General,  concurred  in 
opinion,  that  negroes  were  "merdiandise,"  with- 
in the  general  terms  of  the  navigation  act.* 
The  famous  case  of  Somerset,*  whilst  it  de- 
termined tliat  negroes  could  not  be  held  as 
slaves  in  England,  recognized  the  existence  of 
slavery  in  the  colonies,  as  does  the  whole  legal 
policy,  both  of  that  country  and  of  France.** 
The  slave  trade  was  long  the  subject  of  nego- 
tiations, treaties,  and  wars,  between  different 
European  states,  all  of  which  consider  it  as  a 
lawful  commerce.  The  very  declarations  in  the 
recent  European  congresses,  and  the  negotia- 
tions tietween  Great  Britain  and  the  United 
States,  all  show  that  the  slave  trade  has  not 
yet  been  prohibited  by  anything  like  the  unani- 
mous consent  of  nations,  so  as  to  make  it  abso- 
lutely unlawful  in  the  view  of  a  court  of  the 
law  of  nations. 

The  United  States  have  done  all  in  their 
power,  consistently  with  their  constitution,  to 
abolish  the  trade.  But  they  have  sought  to 
abolish  it  by  municipal  means  only.  They 
have  prohibited  it  to  their  own  dtlzens,  not 
only  by  the  ordinary  *penat  sanctions  t*105 
of  revenue  and  trade  laws;  but  they  have 
made  it  a  criminal  offense,  and  punished  It  as 
piracy.  No  treaty  has  yet  been  ratified  with 
any  foreign  power,  by  which  they  engage  to 
co-operate  with  the  United  States  in  the  pro- 


8.— Hallan,  HMdte  Ases,  Tot.  IT.  p.  221 ;  Gib- 
bon's Decline  and  B^ll,  vol.  I.  p.  63. 

4.  — Domat.  IjoIx  Civ.  Prel.  tit.  2,  s.  2 :  Woods' 
iDst.  Imp.  and  Civ.  Law,  Introd.  93 ;  Grotlaa.  de  J. 
B.  ac  P.  C.  2.  c.  B,  a.  27;  Puffend.  b.  3,  2.  s.  8;  1 
Rutberf.  b.  1.  c.  20,  p.  474;  Bynk.  Qunst.  Jnr. 
Pub.  1.  1,  c.  8,  p.  20,  Da  Ponceau  a  Transl. 

5.  — 4  Reeve's  Hist.  Law,  461. 

6.  ^2  Keebl.  785;  2  Lev.  201. 

7.  -2  Salk.  M6 ;  1  Lord  Baym.  146 ;  0  Mod.  Ben. 
185:  earth.  596.  ^ 

8.  — 2  Chalmers^  Opinion  ot  Bmluent  Lawjeiib 
263. 

9.  — Cobbett'e  State  Trials.  Tot  XX.  p.  1. 

10.  — Valin  Ord.  la  liar,  Uv.  %  Ut;  1.  du 
Capltalne.  art.  16. 
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hihition;  and  yet  the  court  b  called  on  to  an- 
ticipate, by  judicial  legisiation,  the  exercise  of 
the  treaty-making^  power,  and  to  refuse  resti- 
tution to  the  subjects  of  Spain  and  Portugal, 
of  that  which  they  claim  as  their  property, 
under  the  laws  of  their  own  country.  This 
property  has  been  brought  into  our  jurisdic-< 
tion  in  consequence  of  its  having  been  taken 
'from  the  possession  of  the  original  owners,  by 
armaments  fitted  out  in  our  ports  in  violation 
of  our  neutrality.  The  duty  of  restitution  is 
therefore  plain,  under  the  laws  and  treaties 
of  the  Unitm,  aitd  the  uniform  deeisionB  of  this 
oourt. 

The  learned  counsel  also  entered  into  a  min- 
ute and  elaborate  examination  of  the  proofs  of 
proprietary  interest,  and  reiterated  many  vi 
the  pounds  of  argument  insisted  on  by  his 
associate.  But  as  they  havu  been  already  fully 
stated  in  the  report  of  Mr.  Berrien's  argument, 
it  has  not  been  thought  necessary  to  repeat 
them. 

The  Attorney 'General,  for  the  appellants,  in 
reply,  answered  the  objection,  that  the  only 
question  presented  by  the  pleadings,  on  the 
part  of  the  United  States  was,  whether  this 
was  a  trade  in  breach  of  the  slave  trade  actsT 
He  insisted,  that  as  the  libels  filed  by  the 
Spanish  and  Portuguese  consuls,  d  emanded 
106']  restitution  upon  the  "ground  of  the 
illegal  armament  in  our  ports,  and  the  claim, 
or  defensive  allegation,  given  in  by  the  United 
States,  resisted  that  demand  upon  two  specific 
grounds:  (let)  ^lat  the  Africans  were  taken 
on  board  with  intent  to  import  the  same,  etc.; 
and  (2d)  that  the  vessel  was  found  hovering 
on  the  coast  with  the  same  persons  on  board. . 
If  the  testimony  disclosed  a  case  on  which  it 
would  be  proper  for  the  United  States  to 
interpose,  which  was  not  reached  by  the  plead- 
ings, the  consequence  would  be,  not  that  the 
decrees  should  be  affirmed,  but  that  the  cause 
would  be  remanded,  with  directions  to  amend. 
And,  supposing  the  United  States  to  have  made 
no  case  by  their  pleadings,  the  question  was, 
have  the  libelants  made  a  case  which  justifies 
the  decree!  The  Africans  are  parties  to  the 
cause,  at  least  such  of  them  as  are  free;  and 
even  if  the  other  parties  bad  colluded  to  nutke 
a  case  for  restitution,  they  would  still  have 
been  ontitled  to  the  protection  of  the  court. 

As  to  the  seizure  by  the  revenae  cutter,  he 
insisted  that  it  was  justiflAble  under  the  slave 
trade  act  of  the  2d  of  March,  1807,  s.  7,  which 
forfeits  "any  ship  or  vessel  found  hovering  on 
the  const  of  the  United  States,  having  on  board 
any  negro,  mulatto,  or  person  of  color,  for  the 
purpose  of  selling  them  as  slaves,  or  with  in- 
tent to  land  the  same  in  any  port  or  place 
within  the  jurisdieUon  of  the  United  States." 
This  oot  mode  no  distinction  as  to  the  national 
cbuacter  of  the  ship,  whether  it  belonged  to 
citizens  or  foreigners.  So,  also,  the  act  of  the 
ISth  of  May,  1820,  c.  113,  s.  5,  makes  the  slave 
107*]  trade  'piracy,  where  it  is  carried  on  by 
citizens  of  the  United  States.  So  that,  whether 
we  regard  the  predicament  of  the  vessel,  or  of 
the  persons  engaged  in  the  transaction,  the 
seiiure  was  ful^  warranted  1^  tiie  laws 
applicable  to  the  ease.  Captain  Jackson  per- 
formed only  an  act  of  duty  in  capturing  and 
bringing  in  the  vessel  for  adjudication. 

Tm  ouestion,  tiieo,  leeurL  what  was  the  oob* 
9T» 


dition  of  the  Africans  thus  brought  in,  as  de- 
fined by  our  laws;  which  must  be  the  rule  to 
guide  the  determination  of  the  court.  They 
are  placed  under  the  protection  of  those  laws, 
and  are,  prima  facie,  free.  On  whom,  then,  is 
the  onus  probandi  thrown.  Being  here  right- 
fully, they  are  under  the  protection  of  our 
laws  and  courts  of  justice.  No  person  ,ean 
claim  a  right  to  take  them  from  the  custody  of 
the  court,  and  carry  them  away  into  slavery, 
but  those  who  can  prove  them  to  be  slaves; 
who  can  prove  it  by  such  evidence  as  ought 
alone  to  be  held  suilicient  in  a  question  of 
freedom  or  slavery.  This  view  of  the  case  set- 
tles the  question  of  the  burthen  of  proof.  He 
who  would  seek  to  disturb  the  apparently 
rightful  condition  of  things,  assumes  the 
burthen  of  proving  his  own  right.  This  is  the 
ordinary  doctrine  of  the  Court  of  Admiralty, 
if  the  seizure  has  been  rightful,  and  the  case  is, 
prima  facie,  a  ease  for  condemnation.  The 
onus  proband!  is  thrown  upon  the  claimant  to 
prove  his  property,  and  his  right  to  restitu- 
tion. But,  in  the  present  case,  the  rule  is 
peculiarly  applicable,  and  the  clearness  and 
fullness  of  the  "proof  ought  to  be  in  [*10tt 
proportion  to  the  importance  of  the  matter  in 
controversy.  The  case  is  one  of  human  liberty. 
The  Africans  stand  before  the  court  as  if 
brought  up  before  it  upon  a  habeas  corpus. 
Suppose  them  here,  on  such  a  process,  assert- 
ing their  freedom,  and  claiming  your  protec- 
tion; what  kind  of  proof  would  you  exact  from 
those  who  claim  to  bold  them  in  slavery?  Most 
certainly  you  would  not  demand  inferior  evi- 
dence to  that  which  you  require  in  a  case  of 
life  or  death.  The  witnesses  must  present 
themselves  fairly  before  you.  Their  state- 
ments must  be  clear  and  consistent,  and  such 
as  to  command  the  confidence  of  the  court. 
They  must  be  sustained  by  the  documentary 
evidence;  and,  where  any  doubt  is  left,  the  ds- 
cisim  should  be  in  favorum  Ubertatis. 

The  claimants  wish  the  court  to  consider  this 
as  a  question  exclusively  between  Spain  on 
one  side,  and  the  United  States  on  the  other, 
in  which  these  persons  are  to  be  considered  as 
"efl'ects,"  and  "merchandise,"  taken  by 
pirates,  and  as  such  liable  to  restitution  under 
the  stipulations  of  the  treaty  of  1796.  But 
is  the  court  at  liberty  so  to  consider  them, 
tinder  the  laws  of  our  own  country?  Some  of 
them  are  confessedly  free,  because  the  decree 
has  established  the  fact.  Which  of  them  are 
slaves,  it  is  impossible  to  determine  by  any 
rule  of  evidence  known  to  our  practice.  The  . 
claimants  must  prove  their  property;  and  this 
involves  the  necessity  of  proving  that  these 
persons  are  property.  They  must  prove  that 
they  are  property,  and  that  they  are 
"their  property.  Possession  may  be  a  [*109 
su£Bcient  indicium  of  property,  in  those  places 
where  the  local  law  makes  a  particular  subject 
property.  The  local  laws  of  some  of  the  states, 
generally  make  persons  of  color,  prima  facie, 
slaves,  and  throw  the  burthen  of  proof  upon 
them  to  show  the  contrary.  But  even  in  those 
states,  the  possession  of  a  newly  imported 
African  would  not  be  evidence  of  propeity. 
The  question,  therefore,  recurs,  is  it  enough 
to  justify  the  court  in  delivering  up  these  per- 
sons to  the  parties  for  whom  they  are  claimed, 
to  show  a  possession  on  the  high  seas?  Is  the 
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mere  pcwsession  of  such  persons  a  sufficient 
-cridmce  of  their  slavery  to  justify  it  in  restor- 
ing them  as  claimed?  The  question  is  not 
whethn'  the  cniisers  of  the  United  States  have 
-a  right  to  seize  a  Spanish  slave  ship  upon  the 
high  seas,  bring  her  in  for  adjudication,  and 
throw  the  burthen  of  proof  of  proprietary  in- 
terest upon  the  claimants.  Any  such  right  of 
interference  with  forei^  states,  their  sub- 
jects, or  people,  is  disclaimed.  But  these 
pe<H)le  are  here,  in  the  custody  of  the  court, 
without  any  invasion  of  the  sovereignty  of 
fordgn  nations  on  our  part;  for  the  piratical 
vessel,  which  took  them  out  of  other  vessels 
-sailing  under  Spanish  and  Portugese  colors, 
was  not  acting  under  the  authority,  or  upon 
the  responsibility  of  the  United  States.  They 
■are  brought  here  by  a  seizure  authorized  by  our 
own  laws,  and  perfectly  consist^t  with  the 
■sovereignty  and  indepcDdence  of  Spain  and 
Portugal.  The  laws,  under  which  they  were 
110*]  seized  and  brought  in,  declare  *them  to 
Iw  entitled  to  their  freedom.  Can  tJie  court 
surrender  them  as  slaves  upon  no  other  proof 
than  mere  naked  possessionT  Is  the  posses- 
sion of  Africans,  on  the  coast  of  Africa,  suf- 
ficient evidence  of  title,  per  se,  without  con- 
necting that  possession  with  any  law,  inter- 
national or  municipal,  to  justify  the  court  In 
laking  an  active  part  in  consigning  to  slavery 
these  persons,  thus  placed  under  its  protection  ? 

It  is  unnecessary  for  the  United  States  to 
show  that  the  possession  was,  prima  facie, 
wrongful.  The  opposite  parties,  who  call  upon 
the  active  aid  of  the  court  to  maintain  tfiHt 
possession,  must  prove  that  it  was  rightful. 

The  real  question,  then,  is,  whether  the  mere 
possession,  under  such  circumstances,  is  suffi- 
cient evidence  of  title,  not  as  against  the 
United  States,  but  as  against  these  Africans. 
The  court  will  not  shut  their  oyes  to  what  is 
passing  in  the  world.  Such  a  possession  may 
be  evidence  of  title  in  some  of  the  states  of 
this  Union,  uid  in  the  European  colonies.  It 
might  have  been  so  formerly  on  the  coast  of 
Africa.  But  it  is  not  so  now,  even  under  the 
municipal  laws  of  Spain  snd  Portugal.  Both  of 
these  powers  have  prohibited  the  slave  trade 
on  the  coast  of  .Africa  to  the  north  of  the  line, 
since  1815.  It  was  prohibited  lon^  before  by 
the  United  States  and  Great  Britain,  on  every 
part  of  the  coast,  and  of  the  world.  It  has 
Deen  prohibited  by  France,  Holland,  and  all 
the  principal  maritime  states  of  Europe. 
Under  these  circumstances,  it  is  impossible  tor 
the  court  to  say  that  possession  on  the  coast 
111*]  of  'Africa  is  so  habitually  found  in 
connection  with  right,  under  the  munidpal 
laws  of  the  country  to  which  the  vessel  be- 
longs, as  to  constitute  prima  facie  evidence  of 
property.  The  presumption  ought  rather  to  be 
reveiaed.  The  natives  of  Africa,  however,  im- 
perfect may  be  their  civilization,  compose  an 
uidependent  nation.  By  the  general  law  of 
nations,  they  are  as  free  as  the  Spaniards,  or 
the  Portuguese.  Hence,  it  may  be  seen  that 
the  mere  possession  of  an  African,  claiming 
him  as  a  slave,  by  a  Spanish  ship  on  the 
coast  of  Africa,  would  no  more  prove  the 
African  a  stave,  than  the  posseesion  of  a  Span- 
iard, by  an  African  ship  on  the  coast  of  Spajn, 
wo^d  prove  the  Spaniard  a  slave.  The  actual 
possessor  mast,  therefore,  show  some  other 
«  Ifc  ed. 


right  than  mere  possession.  The  Spaniard  al- 
leges that  it  has  been  the  practice  of  the  civil- 
ized and  Christian  nations  of  Europe,  to  make 
slaves  of  the  .Africans  for  three  centuries;  anA 
hence,  that,  by  the  law  of  nations,  he  has  a 
right  to  make  slaves  of  them.  The  African 
opens  the  volume  of  the  law  of  nations,  and 
shows  that  the  foundations  of  that  code  are 
laid  in  justice  and  humanity,  and  that  no  legit- 
imate right  can  nrow  out  of  a  violation  of 
these  principles.  If  he  ft  answered,  that  the 
trade  had  its  origin  in  humane  motives,  he  may 
well  upbraid  us  for  such  a  vindication.  Nor 
does  the  existence  of.  slavery  in  the  United 
States  form  any  excuse  or  palliation,  for 
perpetuating,  and  extending  the  guilt  and 
misery  of  the  slave  trade.  Slavery  was  intro- 
duced among  us,  during  our  colonial  state, 
against  the  solemn  remonstrances  *of  ['112 
our  legislative  assemblies.  Free  America  did 
not  introduce  it.  She  led  the  way  in  measures 
for  prohibiting  the  slave  trade.  The  revolu- 
tion which  made  us  an  independent  nation, 
found  slavery  existing  among  us.  It  is  a 
calamity  entailed  upon  us  by  the  commercial 
policy  of  the  parent  country.'  There  is  no 
nation  which  has  a  right  to  reproach  us  with 
the  supposed  inconsistency  of  our  endeavoring 
to  extirpate  the  slave  trade  as  carried  on  be- 
tween Africa  and  America,  whilst  at  the  same 
time  we  are  compelled  to  tolerate  the  exist- 
ence of  domestic  slavery  under  our  own  mu- 
nicipal lawn. 

It  may  well  be  asked,  whether  Africa  is 
without  the  pale  of  the  law  of  nations.  Are 
not  Africans  in  their  own  country,  under  the 
protection  of  that  law?'  If  it  be  answered, 
that  the  conditicm  of  slavery  has  existed  from 
time  immemorial,  growing  out  of  the  exercise 
of  the  rights  of  war,  as  understood  and  prac- 
ticed in  that  barbarous  country,  it  may  be  re- 
plied, that  those  very  wars  have  been  stimu- 
lated by  the  arts  and  avarice  of  the  slave 
traders.  This  fact  is  shown  by  the  most  con- 
clusive evidence,  in  the  examinations  before  the 
House  of  Commons  in  1791.  It  appears,  also, 
by  the  more  recent  reports  of  the  American 
and  British  naval  officers,  and  the  agents  of 
the  London  African  Institution,  and  ^nerican 
Colonization  Society.  Unless,  therefore,  the 
slave  traders  can  derive  a  right,  founded 
'upon  wrong  practiced  at  their  insti-  [*11S 
gation,  this  argument  cannot  avail  them. 

Their  possession,  then,  derives  no  support 
from  the  law  of  nations.  Supposing  that  by 
the  municipal  law  of  Spain  these  persons  are 
slaves,  whilst  by  your  law  they  are  free;  being 
brought  into  this  country  without  any  tres- 
pass on  the  sovereign  rights  of  Spain,  is  ttie 
court  boimd  to  restore  them  from  comity?  If 
the  general  law  of  nations  binds  us  to  do  this, 
it  also  binds  us  to  deliver  up  persons  charged 
with  crimes,  or  even  with  political  offenses. 
But  this  is  a  principle  which  has  been  repudi- 
ated by  alt  nations.*  The  stipulation  in  the 
Spanish  treaty,  by  which  we  are  bound  to  re- 
store the  ships  and  effects,  or  merchandise  .of 
Spani^  subjects,  when  captured  within  our' 
territorial  jurisdiction,  or  bf  pirates  on  the 
high  seas,  does  not  Apply.   Theae  Africans  are 


1.  — Harerave's  argument.  In  Someraett's  case,  11 
State  Trials,  346. 

2.  — Somersett's  cassk  11  SUte  Trial,  889,  846. 
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not  "efrects,"  or  "merchandise."  To  say  that 
they  are  bo,  is  to  beg  the  whole  question  in 
controversy.  The  opinions  of  the  twelve  judges 
of  England,  and  of  the  law  officers  of  the 
crown,  in  1689,  which  have  been  cited  to  show 
that  negroes  were  considered  as  merchandise, 
within  the  terms  of  the  navigation  act,  only 
prove  that  they  were  so  considered  at  that  time 
with  reference  to  the  British  colonies,  into 
which  their  importation  was  then  permitted. 
Even  at  that  period,  negroes  in  England  were 
not  considered  as  merchandise,  or  the  objects 
of  traffic,  or  liable  to  be  held  in  servitude. 
Everything  must  depend  upon  the  law  prevail- 
114*]  ing  *at  the  time  and  place.  By  the  law 
applicable  to  this  case,  these  persons  are  free; 
they  cannot,  therefore,  be  considered  as  mer- 
chandise or  effects  within  the  treaty. 

iSi.  Chief  Justice  Harsball  delivered  the 
opinion  of  the  court,  and  after  stating  the 
ease,  proceeded  as  follows: 

In  prosecuting  this  appeal,  the  United  States 
assert  no  property  in  themselves.  They  appear 
in  the  character  of  guardians,  or  next  friends, 
of  these  Africans,  who  are  brought,  without 
any  act  of  their  own,  into  the  bosom  of  our 
oountry,  insist  on  their  right  to  freedom,  and 
submit  their  claim  to  the  laws  of  the  land,  and 
to  the  tribunals  of  the  nation. 

The  consuls  of  Spain  and  Portugal,  rrapec- 
tively,  demand  these  Africans  as  slaves,  who 
have,  in  the  regular  course  of  legitinkate  com- 
merce, been  acquired  as  property  by  the  sub- 
jects of  their  respective  sovereigns,  and  claim 
their  restitution  under'  the  laws  of  the  United 
SUtes. 

In  examining  claims  of  this  momentous  im- 
portance; claims  in  which  the  sacred  rights  of 
Uberty  and  of  property  come  in  conflict  with 
ea4^  other;  which  have  drawn  from  the  bar  a 
d^ree  of  talent  and  of  eloquence  worthy  of  the 
questions  that  have  been  discussed;  this  court 
must  not  yield  to  feelings  which  might  seduce 
it  from  the  path  of  duty,  and  must  obey  the 
mandate  of  the  law. 

That  the  course  of  opinion  on  the  slave  trade 
should  be  unsettled,  ought  to  excite  no  sur- 
prise. The  Christian  and  civilised  nations  of 
lis*]  the  world,  'with  whom  we  have  most 
intercourse,  have  all  been  engaged  in  it.  How- 
ever abhorrent  this  traflic  may  be  to  a  mind 
whose  original  feelings  are  not  blunted  by  fa- 
miliarity with  the  practice,  it  has  been  sanc- 
tioned in  modem  times  by  the  laws  of  all  na- 
tions who  possess  distant  colonies,  each  of 
whom  has  engaged  in  it  as  a  common  commer- 
cial  business  which  no  other  could  rightfully 
interrupt.  It  has  claimed  all  the  sanction 
which  could  be  derived  from  long  usage,  and 
general  acquiescence.  That  trade  could  not 
be  considered  as  contrary  to  the  law  of  na- 
tions which  was  authorized  and  protected  by 
the  laws  of  all  commercial  nations;  the  right 
to  carry  on  which  was  cUimed  by  each,  and 
allowed  by  each. 

The  course  of  unexamined  opinion,  which 
was  founded  on  this  inveterate  usa^,  received 
its  first  check  in  America;  and,  as  soon  as 
these  states  acquired  the  right  of  self-govern- 
ment, the  traffic  was  forbidden  by  most  of 
them.  In  the  beginning  of  this  century,  several 
humane  and  enlightened  individuaU  of  Great 
aso 


Britain  devoted  themselves  to  the  cause  of  ths- 
Africans ;  and,  by  frequent  appeals  to  tho 
nation,  in  which  the  enormity  of  this  com* 
merce  was  unveiled  and  exposed  to  the  publio 
eye,  the  general  sentiment  was  at  length 
roused  against  it,  and  the  feelings  of  ju8tic» 
and  humanity,  regaining  their  long  lost  as- 
cendency, prevailed  so  far  in  the  Britislk 
Parliament  as  to  obtain  an  act  for  its  aboli- 
tion. The  utmost  efforts  of  the  British  govern- 
ment, as  well  as  of  that  of  the  United  States* 
have  since  been  assiduously  employed 
*in  its  suppression.  It  has  been  de-  [*llfr 
nonnced  by  both  in  termb  of  great  severity,, 
and  those  concerned  in  it  are  subjected  to  the- 
heaviest  penalties  which  law  con  inflict,  in 
addition  to  these  measures  operating  on  their 
own  people,  they  have  used  all  their  inflnenctt 
to  hnnff  other  nations  into  the  same  systemr 
and  to  interdict  this  trade  by  the  eonsoit  of 
all. 

Public  sentiment  has,  in  both  countries,  kept 
pace  with  the  measures  of  government ;  and  thfr 
opinion  is  extensively,  if  not  universally  enter- 
tained, that  this  unnatural  traffic  ought  to  be- 
suppressed.  While  its  illegality  is  asserted  by 
some  governments,  but  not  admitted  by  all; 
while  the  detestation  in  which  it  is  held  i» 
growing  daily,  and  even  those  nations  who 
tolerate  it  in  fact,  almost  disavow  their  own 
conduct,  and  rather  connive  at,  than  legalize, 
the  acts  of  their  subjects;  it  is  not  wonderful 
that  public  feeling  should  march  somewhat  im 
advance  of  strict  law,  and  that  opposite  opin- 
ions should  be  entertained  on  the  precise  casea 
in  which  our  own  laws  may  control  and  limit 
the  practice  of  others.  Indeed,  we  ought  not 
to  be  surprised,  if,  on  this  novel  series  of  coses,, 
even  courts  of  justice  should,  in  some  instances,, 
have  carried  the  principle  of  suppression  farth- 
er than  a  more  deliberate  consideration  of  the- 
subject  would  justify. 

The  Amedie,  1  Acton's  Rep.  240,  which  wa» 
an  American  vessel  employed  in  the  African 
trade,  was  captured  by  a  British  cruiser,  and 
condemned  in  the  Vice-Admuralty  Court  of 
Tortola.  *An  appeal  was  prayed;  and  ["IIT 
Sir  William  Grant,  in  delivering  the  opinion  of 
the  court,  said,  that  the  trade  being  then  de- 
clared imjust  and  unlawful  by  Great  Britain* 
"a  claimant  could  have  no  right,  upon  princi- 
ples of  universal  law,  to  claim  restitution  in  a 
prise  court,  of  human  beings  carried  as  hia 
slaves.  He  must  show  some  right  that  haa 
been  violated  by  the  capture,  some  property  of 
which  he  has  been  dispossessed,  and  lio  whidk 
he  ought  to  he  restored.  In  this  case,  the 
laws  of  the  claimant's  country  allow  of  n» 
right  of  property  such  as  he  claims.  There  can, 
therefore,  be  no  right  of  restitution.  The- 
consequence  is,  that  the  judgment  must  be  af- 
firmed." 

The  Fortuna,  1  Dodson's  Rep.  81,  was  con- 
demned on  the  authority  of  The  Amedie,  and 
the  same  principle  was  again  affirmed. 

The  Diana,  1  Dodson's  Rep.  95,  was  a  Swed- 
ish vessel,  captured  with  a  cargo  of  slaves, 
by  a  British  cruiser,  and  condemned  in  the- 
Court  of  Vice-Admiralty  at  Sierra  Leone.  This- 
sentence  was  reversed  on  appeal,  and  Sir  Wil- 
liam Scott,  in  pronouncing  the  sentence  of  re- 
versal, said,  "the  condemnation  also  took  plaoo 
on  a  principle  which  this  court  cannot  in  any 
manner  recognise,  inasmuch  m  the  s^tenc* 
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Affirms,  Hhat  the  slave  trade,  from  motives  of 
Immanity,  hath  been  abolished  by  most 
civilized  nations,  and  is  not,  at  the  present 
time,  legally  authorized  by  any.*  This  appears 
to  me  to  be  an  assertion  by  no  means  sustain- 
able." The  ship  and  cargo  were  restored,  on 
the  principle  that  the  trade  was  allowed  by  the 
laws  of  Sweden. 

118*]  *The  principle  common  to  these  cases 
is,  that  the  legality  of  the  capture  of  a  ves- 
sel engaged  in  the  slave  trade,  depends  on  the 
law  of  the  country  to  which  the  vessel  belongs. 
If  that  law  gives  its  sanction  to  the  trade, 
restitution  will  be  decreed;  if  that  law  pro- 
hibits it,  the  vessel  and  cargo  will  be  con- 
demned as  good  prize. 

This  whole  subject  came  on  afterwards  to  he 
eonsidered  in  The  Louis,  2  Dodson's  Rep.  238. 
The  opinion  of  Sir  William  Scott,  in  that  case, 
demonstrates  the  attention  he  had  bestowed 
up(m  it,  and  gives  full  assurance  that  it  may 
be  eonsidered  as  settling  the  law  in  the  British 
eonrts  of  admiralty  as  far  as  it  goes. 

The  Louis  was  a  French  vessel,  captured  on 
a  elaving  voyage,  before  she  had  purchased 
ai^  slaves,  brought  into  Sierra  Leone,  and  con- 
demned by  the  Vice-Admiralty  Gonrt  at  that 
place.  On  an  appeal  to  the  Court  of  Admiral- 
ty in  England,  the  sentence  was  reversed. 

la  the  very  full  and  elaborate  opinion  given 
on  this  case,  Sir  William  Scott,  in  explicit 
terms,  lays  down  the  broad  principle  that  the 
right  of  search  is  confined  to  a  state  of  war.  It 
is  a  right  strictly  belligerent  fn  its  character, 
which  eon  never  be  exercised  by  a  nation  at 
peaoe,  except  against  professed  pirates,  who 
are  the  enemies  of  the  human  race.  The  act  of 
trading  in  slaves,  however  detestable,  was  not, 
he  said,  "the  act  of  freebooters,  enemies  of  the 
human  race,  renouncing  every  country,  and 
ravaging  every  country,  in  its  coasts  and  ves> 
■els,  muscriminately."  It  was  not  piracy, 
lit*]  *He  also  said  that  this  trade  could 
■ot  be  pronounced  contrary  to  the  law  of  na- 
tions. ^A  court,  in  the  administration  of  law, 
eannot  attribute  criminality  to  an  act  where 
th^  law  imputes  none.  It  must  look  to  the 
legal  standsrd  of  morality;  and,  upon  a  ques- 
tion of  this  nature,  that  standard  must  he 
found  in  the  law  of  nations,  as  fixed  and  evi- 
denced by  general,  and  ancient,  and  admitted 
practice,  by  ^mties,  and  by  the  general  tenor 
of  the  laws  and  ordinances,  and  the  formal 
transactions  of  civilized  states;  and,  looking 
to  those  authoritioB,  he  found  a  difficulty  in 
maintaining  that  the  transaction  was  legally 
eriminal." 

The  right  of  visitation  and  search  being 
strictly  a  belligerent  right,  and  the  slave  trade 
being  neither  piratical  nor  contrary  to  the  law 
of  nations,  the  principle  is  asserted  and  main- 
tained with  great  strength  of  reasoning,  that 
it  eannot  he  exercised  on  the  vessels  of  a  for- 
ogn  power,  unless  permitted  by  treaty.  France 
had  refused  to  assent  to  the  insertion  of  such 
an  article  in  her  treaty  with  Great  Britain, 
and,  consequently,  the  right  could  not  be  ex- 
ercised on  the  high  seas  by  a  British  cruiser 
on  a  Frendi  vessel. 

"It  is  pressed  as  a  difficulty,"  says  the 
judge,  "what  is  to  be  done,  if  a  French  ship, 
laden  with  slaves,  is  brought  in?  I  answer, 
without  hesitation,  rertore  the  possession  whicli 
has  been  unlawfully  devested;  rescind  the  il- 
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legal  act  done  by  your  own  subject,  and  lean- 
the  foreigner  to  tna  justice  of  his  own  oonn* 

try." 

This  reasoning  goes  far  in  support  of  the- 
proposition  *that.  in  the  British  courts  [*120 
of  admiralty,  the  vessel  even  of  a  nation  whicb 
had  forbidden  the  slave  trade,  but  had  not  eon- 
ceded  the  right  of  search,  must,  if  wrongfully 
brought  in,  be  restored  to  the  original  owner- 
But  the  judge  goes  farther,  and  shows  that  no- 
evidence  existed  to  prove  that  France  had,  by 
law,  forbidden  that  trade.  Consequently,  for 
this  reason,  as  well  as  for  that  previously  as- 
signed, the  sentence  of  condemnation  was  re- 
versed, and  restitution  awarded. 

In  the  United  States,  different  ojdnions  have 
been  entertained  in  the  different  circuits  and 
districts;  and  the  subject  is  now,  for  the  first 
time,  before  this  court. 

The  question  whether  the  slave  trade  is  pro- 
hibited oy  the  law  of  nations  has  been  serious- 
ly propounded,  and  both  the  affirmative  anf 
negative  of  the  proposition  have  been  main- 
tained with  equal  earnestness. 

That  it  is  contrary  to  the  law  of  nature  wilt 
scarcely  be  denied.  That  every  man  has  a 
natural  right  to  the  fruits  of  his  own  labbr^ 
is  generally  admitted;  and  that  no  other  per- 
son can  rightfully  deprive  him  of  those  fruits, 
and  appropriate  them  against  his  will,  seem* 
to  be  the  necessary  result  of  this  admission. 
But  from  the  earliest  times  war  has  existed^ 
and  war  confers  rights  in  which  all  have  ac- 
quiesced. Among  the  most  enlightened  na- 
tions of  antiquity,  one  of  these  was,  that  tW 
victor  might  enslave  the  vanquished.  This, 
which  was  the  usage  of  all,  could  not  be  pro- 
nounced repugnant  to  the  law  of  nations, 
which  is  certainly  to  be  tried  by  the  test  of 
"general  usage.  That  which  has  re-  [*121 
ceived  the  assent  of  all,  must  be  tiie  law  of  alL- 

Slavery,  then,  has  its  origin  In  force;  but  aa 
the  world  has  agreed  that  it  is  a  legitimate  re- 
sult of  force,  the  state  of  things  which  is  thus- 
produced  by  general  consent,  cannot  be  pro- 
nounced unlawful. 

Throughout  Christendom,  this  harsh  rule  has- 
been  exploded,  and  war  is  no  longer  considered 
as  giving  a  right  to  enslave  captives.  But 
this  triumph  of  humanity  has  not  been  uni- 
versal. The  parties  to  the  modem  law  of  na- 
tions do  not  propagate  their  principles  by 
force;  and  Africa  has  not  yet  adopted  them.. 
Throughout  the  whole  extent  of  that  immense- 
continent,  so  far  as  we  know  its  history,  it  is- 
still  the  law  of  nations  that  prisoners  are 
slaves.  Can  those  who  have  themselves  re- 
nounced this  law,  he  permitted  to  participate- 
in  its  effects  by  purchasing  the  beings  who 
are  its  victims  T 

Whatever  might  be  the  answer  of  a  moralist 
to  this  question,  a  jurist  must  search  for  its 
legal  solution  in  those  principles  of  action 
which  are  sanctioned  by  the  usages,  the  nation- 
al acts,  and  the  general  assent  of  that  portioni 
of  the  world  of  which  he  considers  himself  as 
a  part,  and  to  whose  law  the  appeal  is  made. 
If  we  resort  to  this  standard  as  the  test  or 
international  law,  the  question,  as  has  already" 
been  observed,  is  decided  in  favor  of  the  legali- 
ty of  the  trade.  Both  Europe  and  America  em- 
barked in  it;  and  for  nearly  two  centuries  it. 
was  carried  on  without  opposition,  and  with- 
out censure,  A  jurist  could  *not  say  [*133^ 
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that  a  practim  thus  supported  was  illegal,  and 
that  those  engaged  in  it  might  be  punished, 
either  personally,  or  by  deprivation  of  proper- 
ty. 

In  this  eommeree,  thus  sanctioned  by  uni- 
versal assent,  every  nation  had  an  equal  right 
to  engage.  How  is  this  right  to  be  lost  T  Each 
may  renounce  it  for  its  own  people;  but  can 
-this  renunciation  affect  others  T 

No  principle  of  general  law  is  more  unirer- 
'Solly  acknowledged  than  the  perfect  equality 
•nt  nations.  Russia  and  Ceneva  have  equal 
rights.  It  results  from  this  equality,  that  no 
one  can  rightfully  impose  a  rule  on  anoth*!r. 
Each  legislates  for  itself,  but  its  legislation  can 
■operate  on  itself  alone.  A  right,  then,  which 
is  vested  in  all  by  the  consent  of  all,  can  be  de- 
vested only  by  consent;  and  this  trade,  in 
which  all  have  participated,  must  remain  law- 
ful to  those  who  cannot  be  Induced  to  relin- 
quish it.  As  no  nation  can  prescribe  a  rule  for 
mben,  none  can  make  a  law  of  nations;  and 
-this  traffic  remains  lawful  to  those  whose  gov- 
•emments  have  not  forbidden  it. 

If  it  is  eonststent  with  the  law  of  nations, 
it  cannot  in  itself  be  piracy.  It  can  be  made  so 
-only  by  statute;  and  the  obligation  of  the 
statute  cannot  transcend  the  legislative  power 
-of  the  state  which  may  enact  it. 

If  it  be  neither  repugnant  to  tiie  law  of 
nations,  nor.  piracy,  it  is  almost  superfluous  to 
-say  in  this  court  that  the  right  of  brining  in 
for  adjudication  in  time  of  peace,  even  where 
the  vessel  belongs  to  a  nation  which  has  pro- 
123"]  hibited  the  trade,  'cannot  exist.  The 
courts  of  no  country  execute  the  penal  laws  of 
.another;  and  the  course  of  the  ijnerican  gov- 
.enunent  on  the  subject  of  visitation  and  search, 
would  decide  any  case  in  which  that  right  had 
been  exercised  by  an  American  cruaier,  on  the 
vessel  of  a  foreign  nation,  not  violating  our 
municipal  laws,  against  the  captors. 

It  follows,  that  a  foreign  vessel  engaged  in 
the  African  slave  trade,  captured  on  the  high 
seas  in  time  of  peace,  by  an  American  cruiser, 
and  brought  in  for  adjudication,  would  be  re- 
-stored. 

The  general  question  being  disposed  of,  it 
remains  to  examine  the  drcumstMices  of  the 
particular  case. 

The  Antelope,  a  vessel  unquestionably  be- 
longing to  Spanish  subjects,  was  captured 
while  receiving  a  cargo  of  Africans  on  the 
■coast  of  Africa,  by  the  Arraganta,  a  privateer 
which  was  manned  in  Baltimore,  and  is  said 
to  have  been  then  under  the  flag  of  the  Ori- 
ental Bepublic  Some  other  vessels,  said  to  be 
Portuguese,  engaged  in  the  same  traffic,  were 
previously  plundered,  and  the  slaves  taken  from 
them,  as  well  as  from  another  vessel  then  in 
the  same  port,  were  put  on  board  the  Antelope, 
-of  which  vessel  the  Arraganta  took  possession, 
landed  her  crew,  and  put  on  board  a  prize- 
master  and  prize  crew.  Both  vessels  proceeded 
to  the  eoaat  of  Brazil,  where  the  Arraganta 
was  wrecked,  and  her  captain  and  crew  either 
lost  or  made  prisoners. 

The  Antelope,  whose  name  was  changed  to 
the  Genera]  Ramirez,  after  an  ineffectual  at- 
124*]  tempt  *to  sell  the  Africans  on  board  at . 
"Surinam,  arrived  off  the  coast  of  Florida,  and 
was  hovering  on  that  coast,  near  that  of  the 
(Jutted  States,  ftxt  several  days.  Supposing 


her  to  be  a  pirate,  or  a  vessel  wishing  to  smug- 
gle slaves  into  the  United  States,  Captain  Jack* 
son,  of  the  revenue  cutter  Dallas,  went  in  quest 
of  her,  and  finding  her  laden  with  slaves,  com- 
manded by  oflScers  who  were  citizens  of  the 
United  States,  with  a  crew  who  spoke  English, 
brought  her  in  for  adjudication. 

She  was  libeled  by  the  vice-consuls  of  Spain 
and  Portugal,  each  of  whom  claim  that  por- 
tion of  the  slaves  which  were  conjectured  to 
belong  to  the  subjects  of  their  respective  sov- 
ereigns ;  which  claims  are  opposed  by  the  Unit- 
ed States  on  behalf  of  the  Africans. 

In  the  argument,  the  question  on  whom  the 
onus  probandi  is  imposed,  has  been  considered 
as  of  great  importance,  and  the  testimony  ad- 
duced by  the  parties  has  been  critically  ex- 
amined. It  is  contended  that  the  Antelope, 
having  been  wrongfully  dispossessed  of  her 
slaves  by  American  citizens,  and  being  now. 
together  with  her  cargo,  in  the  power  of  the 
United  States,  ought  to  he  restored,  without 
further  inquiry,  to  those  out  of  whose  posses- 
sion she  was  thus  wrongfully  taken.  No  proof 
of  property,  it  is  said,  ought  to  be  required. 
Possession  is  in  such  a  case  evidence  of  prop- 
erty. 

Conceding  {his  as  a  general  proposition,  the 
counsel  for  the  United  States  deny  its  applica- 
titm  to  this  ease.  A  distinction  is  taken  be- 
tween •men,  who  are  generally  flree,  [*l'S5 
and  goods,  which  are  always  property.  Al- 
though, with  respect  to  the  last,  possession  may 
constitute  the  only  proof  of  property  which  is 
demandahle,  something  more  is  necessary  where 
men  are  claimed.  Some  proof  should  be  ex- 
hibited that  the  possession  was  legally  ac- 
quired. A  distinction  has  been  also  c&awn  be- 
tween Africans  unlawfully  taken  from  the  sub- 
jects of  a  foreign  power  by  persons  acting  un- 
der the  authority  of  the  United  States,  and 
Africans  first  captured  by  a  belligerent  priva- 
teer, or  by  a  pirate,  and  then  brought  right- 
fully into  the  United  States,  under  a  reason- 
able apprehension  that  a  violation  of  their  laws 
was  intended.  Being  rightfully  in  the  pos- 
session of  an  American  court,  that  court,  it  is 
contended,  must  be  governed  by  the  laws  of 
its  own  country;  and  the  condition  of  these 
Africans  must  depend  on  the  laws  of  the  Unit- 
ed States,  not  on  the  laws  of  Spain  and  Portu- 
gal. 

Had  the  Arraganta  been  a.  regularly  commis- 
sioned cruiser,  which  had  committed  no  infrac- 
tion of  the  neutrality  of  the  United  States,  her 
capture  of  the  Antelope  must  have  been  con- 
sidered as  lawful,  and  no  question  could  have 
arisen  respecting  the  rights  of  the  original 
claimants.  The  question  of  prize  or  no  prim 
belongs  solely  to  the  courts  of  the  captor.  But, 
having  violated  the  neutrality  of  the  United 
States,  and  having  entered  our  ports,  not  vol- 
untarily, but  under  coercion,  some  difficulty  ex- 
ists respecting  the  extent  of  the  obligation  to 
restore,  on  the  mere  "proof  of  former  [*1S6 
possession,  which  is  imposed  on  this  govern- 
ment. 

If,  as  is  charged  in  the  libels  of  both  the 
consuls,  as  well  as  of  the  United  States,  she 
was  a  pirate,  hovering  on  the  coast  with  in- 
tent to  introduce  slaves  in  violation  of  the  laws 
of  the  United  States,  our  treaty  requires  that 
property  rescued  from  pirates  shall  be  restored 
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to  the  Spuiah  owner'  on  his  making  proof  of 
his  property. 

Whether  the  General  Ramirez,  originally  the 
jUitelope,  is  to  be  considered  as  the  prize  of  a 
commissioned  belligerent  ship  of  war  unlaw- 
fully eauipped  in  th«  United  States,  or  as  a 
pirate.  It  seems  proper  to  make  some  inquiry 
into  the  title  of  the  claimants. 

la  support  of  the  Spanish  claim,  testimony 
is  produced,  showing  the  documents  under 
which  the  Antelope  sailed  from  the  Havana  on 
the  voyage  on  which  she  was  captured;  that 
•he  was  owned  by  a  Spanish  house  of  trade  in 
that  place;  that  she  was  employed  in  the  busi- 
aesa  of  puidiaBing  alaves,  and  had  purchased 
and  taken  on  bwrd  a  considerable  dumber, 
Trhen  she  waa  seized  as  prize  by  the  Arraganta. 

Whether,  on  this  proof,  Africans  brought 
Into  the  United  States,  under  the  various  cir- 
cumstances belonging  to  this  case,  ought  to  be 
restored  or  not,  is  a  question  on  which  much 
difficulty  has  been  felt.  It  is  unnecessary  to 
state  the  reasons  in  support  of  the  affirmative 
43r  negative  answer  to  it,  because  the  court  is 
divided  on  It,  and,  consequently,  no  principle 
is  settled.  80  much  of  the  decree  of  the  Cir- 
1S7*]  cuit  Court  as  directs  'restitution  to  the 
Spanish  claimant  of  thn  Africans  found  on 
board  the  Antelope  when  she  waa  captured  by 
the  Arra^nta,  is  affirmed. 

There  is  some  difficulty  in  ascertaining  their 
number.  The  libel  claims  one  hundred  and 
fifty  as  belonging  to  Spanish  subjects,  and 
charges  that  one  hnndred  or  more  of  these 
were  on  board  the  Antelope.  Grondona  and 
Ximenes,  Spanish  officers  of  the  Antelope  be- 
fore her  capture,  both  depose  positively  to  the 
number  of  one  hundred  and  sixty-six.  Some 
deduction,  however,  is  to  be  made  from  the 
weight  of  Grondona's  testimony,  because,  he 
«ays,  in  one  of  his  depositions,  that  he  did  not 
count  the  slaves  on  the  last  day  when  some 
were  brought  on  board,  and  adds,  that  he  had 
lost  his  papers,  and  spoke  from  memory,  and 
from  the  information  be  had  received  from 
others  of  the  crew,  after  his  arrival  in  the  Ha- 
vana. Such  of  the  crew  as  were  examined, 
conc]ar  with  Grondona  and  Ximenes  as  to  num- 
bers. 

The  depositions  of  the  Spanish  witnesses  on 
this  point,  are  opposed  by  those  of  John  Smith, 
the  captain  of  the  General  Ramirez,  and  Wil- 
liam Brunton,  one  of  the  crew  of  the  Arragan- 
ta, who  was  transferred  to  the  Antelope. 

John  Smith  deposes  that  ninety-three  Afri- 
cans were  found  on  board  the  Antelope  when 
captured,  which  he  believes  to  have  been  Span- 
ish property.  He  also  says,  that  one  hundred 
and  eight-three  were  taken  out  of  Portuguese 
Tcsaela. 

\miiam  Brunton  deposes  that  more  slaves 
1S8*]  'were  ti^en  out  of  the  Portuguese  ship 
tluu  were  in  any  other,  and  that  ninety  odd 
were  represented  by  the  crew  to  have  been  on 
board  the  Antelope  when  she  was  captured. 

If,  to  the  positive  testimony  of  these  witness- 
«8,  we  add  the  inference  to  be  drawn  from  the 
statement  of  the  libel,  and  the  improbability 
that  so  large  a  number  of  Africans  as  are 
daimed  eoum  have  been  procured,  under  the 
cirvumstanceii  in  which  the  Antelope  was 
placed,  between  the  13th,  when  she  was  liberat- 
ed by  the  first  pirata  who  seized  hsTt  the 


23d,  when  she  was  Anally  captured,  'we  ars 
rather  disposed  to  think  the  weight  of  testi- 
mony is  in  favor  of  the  smaller  number.  But 
supposing  perfect  equality  in  this  respect,  the 
decision  ought,  we  think,  to  be  against  the 
claimant. 

Whatever  doubts  may  attend  the  question 
whether  the  Spanish  claimants  -are  entitled  to 
restitution  of  all  the  Africans  taken  out  of 
their  possession  with  the  Antelope,  we  cannot 
doubt  the  propriety  of  demanding  ample  proof 
of  the  extent  of  that  possession.  Every  legal 
principle  which  requires  the  plaintiff  to  prove 
his  claim  in  any  case,  applies  with  full  force 
to  this  point;  and  no  countervailing  considera- 
tion exists.  Tbt  onus  probandi,  as  to  the  num- 
ber of  Africans  which  were  on  board  when  the 
vessel  waa  captured,  unquestionably  lies  on 
the  Spanish  libelants.  Their  proof  is  not  sat- 
isfactory beyond  ninety-three.  The  individuals 
who  compose  this  .number  must  be  designated 
to  the  satisfaction  of  the  Circuit  Court. 

*We  proceed  next  to  consider  the  libel  [*ia9 
of  the  vice-consul  of  Portugal.  It  claims  one 
hundred  and  thirty  slaves,  or  more,  "all  of 
whom,  as  the  libelant  is  infonhed  and  believes," 
are  the  projjerty  of  a  subject  or  subjects  of 
His  Most  Faithful  Majesty;  and  although  "the 
-rightful  owners  of  such  slaves  be  not  at  this 
time  individually  and  certainly  known  to  the 
libelant,  he  hopes  and  expects  aoon  to  discover 
them." 

John  Smith  and  Wllliun  Brunton,  whose 
depositions  have  already  been  noticed,  both 
state  that  several  Africans  were  taken  out  of 
Portuguese  vessels;  but  neither  of  them  atate 
the  means  by  which  they  ascertained  the  na- 
tional character  of  the  vessels  they  had  plun- 
dered. It  does  not  appear  that  their  opinions 
were  founded  on  any  other  fact  than  the  flag 
under  which  the  vessel  sailed.  Grondona,  also, 
states  the  plunder  of  a  Portuguese  vessel,  ly> 
ing  in  the  same  port,  and  engaged  in  the  same 
traffic  with  the  Antelope  when  she  was  cap- 
tured; but  his  testimony  is  entirely  destitutb 
of  all  those  circumstances  which  would  enable 
us  to  say  that  he  had  any  knowledge  of  the 
real  character  of  the  vessel,  other  than  was 
derived  from  her  flag.  The  cause  furnishes 
no  testimony  of  any  description,  other  than 
these  general  declarations,  that  the  proprietora 
of  the  Africans  i^ow  claimed  by  the  vice-consul 
of  Portugal  were  the  subjects  of  his  King; 
nor  is  there  any  allusion  to  the  individuals  to 
whom  they  belong.  These  vessels  were  plun- 
dered in  March,  1820,  and  the  libel  was  flied  in 
August  of  the  same  year.  From  *that  [*1S0 
time  to  this,  a  period  of  more  than  Ave  years, 
no  subject  of  the  crown  of  Portugal  has  ap- 
peared to  assert  hia  title  to  this  property,  no 
individual  has  been  designated  as  its  pronible 
owner.  -  This  inattention  to  a  subject  of  so 
much  real  interest,  this  total  disregard  of  a 
valuable  property,  is  so  contrary  to  the  com- 
mon course  of  human  action  as  to  justify 
serious  suspicion  that  the  real  owner  dares  not 
avow  himself. 

That  Americans,  and  others,  who  cannot  use 
the  fiag  of  their  own  nation,^  eany  on  this 
criminal  and  inhuman  traffic  under  the  flags  of 
other  countries,  is  a  fact  of  such  general  no- 
toriety, that  courts  of  admiralty  may  act  upon 
it.   It  cannot  be  necessary  to  take  particular 
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depositions,  to  prove  a  fact  which  is  matter  of 
general  and  public  hietory.  This  long,  and 
otherwise  unaccountable  absence,  of  any  Por- 
tuguese claimant,  furnishes  irresistible  test!- 
mony  that  no  such  claimant  exists,  and  that 
the  real  owner  belongs  to  some  other  nation, 
and  feels  the  oeoessity  of  concealment. 

An  attem^  has  been  made  to  supply  this  de- 
fect of  testimony,  by  adducing  a  letter  from 
the  secretary  to  whose  department  the  foreign 
relations  of  Portugal  are  supposed  to  be  in- 
trusted, suggesting  the  means  of  transporting 
to  Portugal  those  slaves  which  may  be  in  the 
possession  of  the  vice-consul,  as  the  property  of 
his  fellow-subjects.  Allow  to  this  document 
all  the  effect  which  can  be  claimed  for  it, 
and  it  can  do  no  more  than  supply  the  want  of 
ISl*]  an  express  power  *from  the  owners  of 
the  slaves  to  receive  them.  It  cannot  be  con- 
sidered as  ascertaining  the  owners,  or  as  prov- 
ing their  property. 

The  difficulty,  then,  is  not  diminished  by 
this  paper.  These  Africans  still  remain  un- 
claimed by  the  owner,  or  hy  any  person  pro- 
fessing to  imow  the  owner.  They  are  right- 
fully taken  from  American  citizens,  and  placed 
in  possession  of  the  law.  No  property  what- 
ever in  them  is  shown.  It  is  said,  that  pos* 
session,  in  a  case  of  this  description,  is  equiv- 
alent to  property.  Could  this  be  conceded, 
who  had  the  possession  T  From  whom  were 
they  taken  by  the  Arraganta  T  It  is  not  alleged 
that  they  are  the  property  of  the  crown,  but  of 
some  individual.  Who  is  that  individual!  No 
such  person  is  shown  to  exist,  and  his  exist- 
ence, after  sneh  a  lapse  of  time,  eannot  be 
presumed. 

The  libel,  which  claims  them  for  persons  en- 
tirely unknown,  alleges  a  state  of  things  which 
is  prima  facie  evidence  of  an  intent  to  violate 
the  laws  of  the  United  States,  by  the  commis- 
sion of  an  act  which,  according  to  tliose  laws, 
entitles  these  men  to  freedom.  Nothing  what- 
ever can  interpose  to  arrest  the  course  of  the 
law,  hut  the  title  of  the  real  proprietor.  No 
such  title  appears,  and  every  presumption  is 
against  its  existence. 

We  think,  then,  that  all  the  Africans,  now  in 
possession  of  the  marshal  of  the  district  of 
Georgia,  and  under  the  control  of  the  Circuit 
Court  of  the  United  States  for  that  district, 
which  were  brought  in  with  the  Antelope, 
isa*]  otherwise  'called  the  General  Ramirez., 
except  those  which  may  be  designated  as  the 
property  of  the  Spanish  claimants,  ought  to  be 
delivered  up  to  the  United  States,  to  be  dis- 
posed of  according  to  law.  So  much  of  the 
sentence  of  the  Circuit  Court  as  is  contrary  to 
this  opinion,  is  to  be  reversed,  and  the  residue 
aJfflrmed. 

Decree.— This  cause  came  on  to  be  heard, 
etc.  On  consideration  whereof,  this  court  is 
of  opinion  tliat  there  is  error  in  so  much  of  the 
sentence  and  decree  of  the  said  Circuit  Court, 
as  directs  the  restitution  to  the  Spanish  claim- 
ant of  the  Africans  in  the  proceedings  men- 
tioned, in  the  ratio  which  one  hundred  and 
sixty-six  bears  to  the  whole  number  of  those 
which  remained  alive  at  the  time  of  pronounc- 
ing the  said  decree;  and  also  in  so  much  there- 
of as  directs  restitution  to  the  Portuguese 
claimant;  and  that  bo  much  of  the  said  decree 
2S4 


ought  to  be  reversed,  and' it  is  hereby  reversed 
and  annulled.  And  this  court,  proceeding  t» 
give  such  decree  as  the  said  Circuit  Court  ought 
to  have  given,  doth  direct  and  order  that  the- 
restitution  to  be  made  to  the  Spanish  claimant^ 
shall  be  according  to  the  ratio  which  ninety- 
three  (instead  of  one  hundred  and  sixty-six) 
bears  to  the  whole  number,  eoraprehending  aa 
well  those  originally  on  bou^  the  Antelope  aa 
those  which  were  put  on  board  that  vessel  by 
the  captain  of  the  Arraganta.  After  making 
the  apportionment  according  to  this  ratio,  and 
deducting  from  the  number  the  ratable  loss, 
which  must  fall  on  the  slaves  to  which  the 
Spanish  claimants  were  originally  entitled,  the- 
residue  'of  the  said  ninety-three  are  [*1S3- 
to  be  delivered  to  the  Spanish  claimant,  on 
the  terms  . in  the  said  decred  mentioned;  and 
all  the  remaining  Africans  are  to  be  delivered 
to  the  United  S&tes,  to  he  disposed  of  accord- 
ing to  law;  and  the  said  decree  of  the  said 
Circuit  Court  is,  in  all  things  not  eontraiy 
to  this  decree,  affirmed.   


[Instance  Court.   Slave  Trade  Acts.} 

THE   PLATTSBURGH.     Marino,  Claimant. 

A  question  of  fact  under  the  slave  trade  acts,  a» 
to  a  vessel  claimed  bj  a  Spaolsb  subject,  as  bavins 
been  eneaged  in  tbe  trade  under  tbe  laws  of  bl» 
own  counu-T,  bat  proved  to  have  been  orfglnallf 
equipped  in  the  United  States  tor  the  voyage  tik 
question. 

Under  the  slave  trade  act  ot  1794,  c.  11.  the  for- 
feiture attaches  where  the  original  voyace  Is  com- 
menced In  the  United  States :  whether  the  vesset 
belong  to  cltlBCDB  ot  foreigners,  and  whether  the 
act  Is  done  auo  Jure,  or  1^  an  agent  for  the  benefit 
of  another  person  who  Is  not  a  dtlsen  or  reeldoit 
of  the  United  States. 

Clrcumatancea  of  a  pretended  transfer  to  a  Span- 
ish subject,  -and  the  commencement  of  a  new  voy- 
age In  a  Spanish  port,  held  not  to  be  sufBcIent  t» 
break  the  continuity  of  the  original  adventure,  and 
to  avoid  tiie  forfeiture. 

It  is  not  necessary,  to  incur  the  forfeiture  under 
the  alave  trade  acts,  that  the  eauipments  for  the 
voyage  should  be  completed.  It  is  sufficient  if  tny 
preparations  are  made  for  the  unlawful  purpose^ 

APPEAL  from  the  Circuit  Court  for  tl» 
Southern  District  of  New  York. 
This  was  a  seizure  of  the  schooner  Platts- 
burgh,  otherwise  called  the  Maria  Gertrudes, 
on  the  coast  of  Africa,  made  by  the  Unitcii 
States  ship  of  war,  the  Cyane,  in  the  year  1820. 
The  'vessel  was  brought  into  the  port  [*134 
of  New  York  for  adjudication,  and  a  libel  of 
information  was  filed  in  the  District  Court, 
under  the  acts  of  Congress  of  1794,  c.  11,  and 
of  1800,  c.  205,  prohibiting  the  slave  trade. 
A  claim  was  given  in  on  belialf  of  Juan  Ma- 
rino, a  Spanish  subject,  and  a  resident  mer- 
chant of  St.  Jago  de  Cuba.  Upon  the  proofs 
taken,  a  decree  of  condemnation  was  pro* 
nounced  in  the  District  Court,  which  was  af- 
firmed in  the  Circuit  Court  pro  forma,  and 
the  cause  was  brought  by  appeal  to  this  court. 

The  cause  was  argued  by  Mr.  Jones  and  Mr. 
Mayer*  for  the  appellants,  and  by  the  Attorney- 

NoTB, — As  to  what  constitutes  a  violation  of 
the  laws  against  the  alave  trade,  see  note  ante,  268. 


1.— They  cited  l^e  Diana,  1  Dodson's  Rep.  95 ; 
The  Lonls.  2  Dodson's  Bep.  226. 
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^cneial  for  tbe  respondentB.'  The  arfi;uineat 
-turned  principally  upon  the  queslion  of  fact,  aa 
to  the  origin  of  the  adventure  in  the  United 
€t«.tes,  and  the  alleged  subsequent  transfer  to 
«  Spanish  subject,  so  as  to  change  the  prop* 
«ty,  and  break  the  continiiity  of  the  voyage. 
The  same  grounds  of  lav  were  also  insisted  on 
by  boUi  parties,  as  in  the  argument  of  the  pre- 
ceding ease  of  The  Antelope;  but,  as  the  pres- 
ent cause  was  determined  by  the  court  exclu- 
sively upou  the  facts  respecting  the  alleged  sale 
And  change  of  voyage,  it  has  not  been  thought 
necessary  to  r^tinrt  the  arguments  of  counsel. 

1X5*]  *Mr.  Jttstioa  Story  delivered  the 
4^tnion  of  the  court : 

This  is  a  libel  founded  on  the  several  acts  of 
Oongress  fof  the  prohibition  of  the  slave  trade, 
And  contains  various  distinct  allegations,  and 
especially  counts  framed  on  the  slave  trade  acts 
of  1794,  ch.  11,  and  1800,  ch.  205.  It  is  un- 
necessary to  enter  upon  a  minute  examination 
•of  the  pleadings,  becaiise  the  whole  case  turns 
man  the  question^  whether,  in  point  of  fact, 
the  voyage  was  wiginally  undertaken  from  ttfe 
United  SUKes,  or  was  undertaken  by  the  claim- 
ant, Mr.  Marino,  from  the  Island  of  Cuba, 
after  a  bona  fide  purchase  made  by  him,  alto- 
gether diseonneeted  from  the  original  enter- 
prise. 

The  Plattsburgh  was  duly  registered  at  Bal- 
timore aa  an  American  vessel,  owned  by  Messrs. 
Sfaeppard,  l^Ar^  ft  Didier,  Jun.,  of  that  place, 
in  October,  1817.  She  cleared  out  at  the  cus- 
tun-houae  under  the  command  of  Captain 
Joseph  F.  Smith,  in  December,  1819,  having 
what  is  called  an  assorted  cargo  on  board,  on  a 
voyage  ostensibly  for  St.  Thomas,  in  the  West 
Indies,-  but  in  reality,  for  St.  Jago,  in  the  Is- 
Imnd  of  Cuba.  Up  to  this  period,  the  owner- 
ship remained  upon  the  ship's  papers  wholly 
tmoianged.  But  it  is  now  asserted  that  the 
•hares  of  D'Arcy  and  IHdier  were  purchased 
by  Sheppard  for  the  sum  of  $6,000,  and  that 
the  voyage  was  wholly  undertaken  on  his  ac- 
count. The  first  remark  which  arises  upon 
this  state  of  the  case  is,  how  it  should  come  to 
■pAM,  if  the  purchase  were  bona  fide,  that  the 
lStt*l  requisite  alterations  were  not  made  *in 
the  sUp's  papers,  since,  by  the  act  of  Congress, 
unless  registered  anew  up<m  sueh  sale,  the  ves- 
sel forfeits  her  American  character.  Sheppard, 
in  his  testimony,  gives  an  extraordinary  reason 
fur  the  occurrence,  declaring  that  he  was  in- 
solvent at  the  time  of  the  purchase,  and  so 
«onId  not  give  the  usual  bond  for  the  proper 
use  and  delivery  up  of  the  registry  upon  any 
future  sale.  Yet,  according  to  his  own  show- 
ing, and  that  of  the  other  part  owners,  he  was, 
at  this  time,  the  owner  of  one-half  of  the 
Plattsburgh,  valued  at  96,000,  and  of  an  inter- 
est in  another  vessel,  valued  at  94,000.  Shep- 
psrd  further  states  that  one  of  hto  inducements 
to  purdiase  the  Plattsburgh  was  an  offer  made 
to  him  by  one  George  Stark  (who  became  a 
conspicious  character  in  the  subsequent  pro- 
oeedmgs),  to  get  for  her  $12,500,  in  St.  Jago  de 
Cuba,  Stark  asserting  that  he  was  authorized 

2. — ^He  cited  Tbe  Fortnns.  1  Dodson's  R«p,  81. 
•8;  Tbr  Donna  Msrlanna.  1  Dodson's  Bep.  91; 
The  St.  J«ffo  de  Cube.  9  Wheat.  Rep.  409. 

Tbe  cases  cited  from  the  Bngllah  admlrsltf  re- 
psfts  will  he  found  In  the  Appendix  to  the  present 
rOlnatt,  e,  p.  40-M. 


to  purchase  a  vessel  at  that  place.  According* 
ly,  Sheppard  determined  to  intrust  Stark  wiui 
the  negotiation,  and  a  bill  of  sale  of  Uie  schoon- 
er was  executed  to  Stark,  by  all  the  owners,  to 
enable  him  to  convey  the  same  to  any  pur- 
chaser. The  eugo  of  the  Plattsburgh,  as  con- 
tained in  the  manifest,  consisted  principally  of 
goods  belonging  to  various  shippers,  who  are 
not  in  the  sU^test  degree  implicated  in  any 
part  of  the  guilt  of  this  transaction;  and  upon 
tbe  sales  of  the  same  at  St,  Jago  de  Cuba,  the 
proceeds  were  regularly  remitted  to  them, 
rhese  shippers  all  contracted  with  Stark  for 
the  shipment  and  freight  of  their  goods,  and 
he  informed  one  of  *them  that  he  had  [*1S7 
purchased  the  sdiooner  for  certain  persons  in 
the  Island  of  Cuba,  and  that  he  had  no  interest 
in  her  himself,  but  was  to  receive  $2,000  for 
delivering  her  at  that  port.  How  far  this 
statement  is  reconcilable  with  the  account  given 
of  the  transaction  by  the  owners  of  the  Platts- 
burgh, it  is  unnecessary  to  examine. 

At  the  time  of  the  equipment  of  the  Platts- 
burgh at  Baltimore  there  was  another  vessel, 
the  brig  Eros,  whiclh  was  also  fitting  out  at 
that  port  for  St.  Jago  de  Cuba,  with  a  cargo 
suited  for  the  slave  trade,  under  the  manage- 
ment of  Stark,  as  charterer  for  the  voyage. 
This  vessel  was  at  first  detained  by  the  colleg- 
er upon  suspicion,  but  he,  being  satisfied,  upon 
inquiry,  that  the  owner  of  the  £ro8  bad  no  in- 
tention of  having  her  engaged  in  the  slave 
trade,  afterwards  rdeaaed  her,  tokhig  out  some 
few  of  her  equipments.  The  Plattsburgh  first 
dropped  down  the  Chesapeake  Bay,  and,  after- 
words  (if  the  witnesses  are  to  be  believed), 
some  grape,  canister  and  round  shot  were  taken 
on  board,  and,  on  stowing  them  away,  a  barrel 
of  irons,  or  handcuffs,  was  discovered,  which 
was  not  contained  in  the  manifest  of  the  cargo. 
The  vessel  then  sailed  down  to  New  Point  Com- 
fort, and  there  waited  trai  m  twelve  days  for 
the  Eros,  and  as  soon  as  the  latter  appeared, 
after  taking  on  board  Mr.  Stark,  the  Platts* 
burgh  sailed,  in  company  with  the  Eros,  direct- 
ly for  St,  Jago  de  Cuba,  The  crew  on  board 
are  represented  to  have  distinctly  understood, 
soon  afterwards,  that  the  voyage  was  designed 
ultimately  for  the  African  coast  for  slaves. 

'In  due  time  both  vessels  arrived  at  [*iS8 
the  port  of  destination,  and  unladed  their 
cargoes.  And  here  tbe  sale  to  Mr.  Bfarino  is 
alleged  to  have  token  place,  in  entire  good 
faith,  for  the  sum  of  912,000,  althou^,  upon 
the  production  of  the  bill  of  sale,  the  sum  is 
there  asserted  to  be  98,000  only.  Both  of  the 
vessels  are  consigned  to  a  Mr.  Wanton,  at  St. 
Jago,  through  whom  the  negotiation  seems  to 
have  been  made.  After  the  ostensible  ssJe,  the 
Plattsburgh  underwent  repairs  under  the 
agency  of  Wanton,  and  was  in  due  f<»in  made 
a  Spanish  ship,  with  Spanish  national  doen- 
ments;  and  the  usual  preparations  were  mad^ 
and  the  usual  passporU  obtained,  to  equip  her 
for  a  slave  voyage  to  the  coast  of  Africa,  under 
her  new  owners.  A  part  of  the  cargo  of  the 
Kros  was  taken  on  board  of  the  Plattsbur^, 
and  particularly  about  300  casks  of  gunpowder. 
The  original  crew  were,  apparently,  disdiarged, 
but  Captain  Smith,  two  of  the  mates,  and  six 
or  eight  of  the  men,  together  with  Stork,  still 
remained  on  board,  and  accompanied  the  vessel 
to  the  eooat  of  Africa,  she  beings  during  thot 
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voyage,  under  the  nominal 'command  of  a  Mr. 
Gonzalez,  with  the  asBUtned  name  of  the  Maria 
Gertrudes.  She  was  captured,  while  lying  on 
the  eout  of  Africa,  north  of  the  line,  by  the 
boats  of  the  United  States  ship  of  war  Cyane, 
under  Lieutenant  Stringham,  and  was  brought 
into  the  port  of  New  York  for  adjudication, 
and  was  there  finally  condemned  by  the  district 
and  circuit  courts;  and  the  present  appeal  is 
1S9*]  from  *the  decree  pronounced,  pro 
forma,  by  the  latter. 

Such  is  a  general  outline  of  the  circumstances 
of  the  cue,  upon  which  it  is  material  to  ob- 
serve, that  if  the  original  object  o)  the  equip- 
ment and  voya^  -from  Baltimore  was  for  the 
purpose  of  carrying  on  the  African  slave  trade, 
the  forfeiture  equally  attaches,  whether  the 
schooner  was  then  owned  by  American  citizens, 
or  by  a  foreigner.  The  act  of  1794,  ch.  11,  ex- 
pressly declares  that  no  citizen  or  resident  in 
the  United  States  shall,  for  himself,  or  any 
other  person  whatsoever,  either  as  master, 
factor  or  owner,  build,  fit,  equip,  load  or  other- 
vise  prepare,  any  vessel  within  any  port  of  the 
United  States,  nor  cause  any  vessel  to  sail  from 
any  ^rt  within  the  same,  for  the  purpose  of 
carrying  on  any  trade  or  traffic  in  slaves,  to 
any  foreign  country,  etc.,  etc.,  under  the  pen- 
alty of  forfeiture.  Under  this  act,  it  is  imma- 
*^nal  to  whom  the  ownersbip  belongs,  and 
whether  the  act  is  done  suo  jure,  or  for  the 
benefit  of  another  person.  If,  therefore,  the 
Plattsburgh  was  equipped  at  Baltimore  by 
the  owners,  or  by  the  master,  or  by  Stark,  as 
factor  or  agent,  to  carry  on  the  slave  trade  for 
the  benefit  of  Marino,  the  case  falls  directly 
within  the  prohibitions  of  the  act.  And,  in  this 
view,  the  declarations  of  Sheppard  and  Stark, 
respecting  the  sale,  are  not  without  considerable 
significance.  But  there  is  no  pretense  to  say, 
upon  the  facts  in  proof,  that  the  actual  owner- 
ship, at  the  commencement  of  the  voyage,  was 
not  in  Sheppard  and  his  partners,  or  in  Stark. 
140']  We  *find  the  latter  traveling  with  the 
vessel  through  all  her  subsequent  wanderings, 
with  a  considerable  cargo  on  board,  which  be- 
longed to  himself  when  she  left  Baltimore,  and 
which  was  at  St.  Jago  transhipped  from  the 
Eros;  we  find  the  original  master,  and  mates, 
with  efileient  authority,  on  board,  on  the  coast 
of  Africa;  we  find  all  parties  yielding  obedience 
to  them,  and  to  Stark;  we  find  the  master  re- 
sorting to  subterfuges,  and  concealments,  after 
the  capture,  and  the  log-book  kept  in  the  Eng- 
lish language;  and  if  the  testimony  of  two  of 
the  crew  is  admitted  (and  one  of  them  is  not  in 
the  slightest  degree  discredited),  we  find  the 
most  decisive  proofs  tliat  the  original  voyage 
was  conceived  and  executed  solely  with  a  view 
to  the  slave  trade.  Whatever  exceptions  may 
be  taken  to  the  testimony  of  Ferver  (and  it  is 
certainly  open  to  much  animadversion  from  his 
first  prevarications),  it  has  the  merit  of  stand- 
ing supported,  as  to  its  main  facts,  by  all  the 
other  circumstances  of  the  case.  The  natural, 
nay,  the  almcmt  necessary  inference  from  those 
eireumstances  is,  that  they  belong  to  a  meditat- 
ed infringement  of  the  acts  prohibiting  the 
slave  tra£. 

It  has  been  asked,  in  what  manner  the  orig- 
inal Intention  can  he  deduced  from  the  facts, 
since  the  Plattsburgh  had  on  board  an  innocent 
cargo  when  she  left  Baltimon.  That,  however* 

■a« 


is  not  quite  certain,  for  though  nothing  noxious 
appeared  on  the  face  of  the  manifest,  yet,  if 
Ferver  and  Flower  are  believed,  there  was  a 
barrel  of  handcuffs  concealed  In  the  run,  dem- 
onstrating, in  no  *e^vocal  manner,  [*141 
the  object  of  the  parties.  But,  assuming  that 
the  equipments  were  all  innocent  in  their  own 
nature,  that  would  not  help  the  case,  if  there 
were  positive  proof  of  a  guilty  intention.  The 
law  does  not  proceed  upon  the  notion  that  pro- 
visions or  equipments  which  are  adapted  to 
ordinary  voyages,  are  not  within  the  forfeiting 
clause,  if  they  are  intended  for  carrying  on  th» 
slave  trade.  Nor  is  it  necessary  that  there 
should  be  complete  equipments  for  this  purpose. 
It  is  sufiicient  if  any  preparations  are  made  for 
the  unlawful  purpose.  Such  was  the  doctrine 
of  this  court  in  the  cases  formerly  adjudged, 
which  were  cited  at  the  bar.* 

But  there  is  no  pretense  to  separate  the  voy- 
age of  the  Plattsburgh  from  that  of  tbe  Eros. 
Both  were  undertaken  by  the  same  party,  and 
for  the  same  object.  The  Eros  carried  out  the- 
cargo  adapted  to  carry  on  the  traffic,  and  for 
the  purpose  of  concealment,  the  Plattsburgh 
was  made  to  assume  the  garb  of  innocence.  It 
was  an  ingenious  device  to  lull  suspiciona,  and 
escape  the  penalties  of  the  law;  but  the  inten- 
tion is  just  as  strongly  manifested  as  though 
all  the  ofTensive  articles  had  been  laden  on 
board  the  Plattsbnrgh.  In  short,  the  Eros  may 
be  considered  as  the  mere  tender  of  the  Platts- 
burgh, and  subservient  to  all  the  objects  of  the 
latter.  Her  cargo  found  its  way  on  board  after, 
the  arrival  at  St.  Jago,  under  the  direction  uf 
Stark,  who,  true  to  his  original  purpose,  re- 
mained with  the  Plattsburgh  as  the  dux  facti. 
*It  is  impossible,  upon  any  reasonable  [*142 
grounds,  to  assume  his  intention  to  have  been  a 
purely  lawful  traffic  at  St.  Jago.  If  it  had 
been  bo,  why  should  he  have  been  found  'on 
board  on  the  coast  of  Africa  t  Men  do  not,  or- 
dinarily, take  upon  themselves  such  an  odious 
and  dangerous  post,  surrounding  themselves 
with  penalties  and  suspicions,  without  causea 
deeply  connected  with  their  own  private  in- 
terest and  purposes. 

But  we  are  told  that  here  was  a  genuine  sale 
to  a  Spaniard,  wlio  was  authn^zed,  1^  the 
laws  of  his  country,  to  carry  on  tbe  slave  trade, 
and,  however  immoral  or  inhuman  it  may  be,, 
the  court  are  to  decide  his  case  upon  principles 
of  law,  and  not  merely  upon  principles  of  jus- 
tice or  morality.  Certainly  the  court  have 
nothing  to  do  with  the  conscience  of  the  Span- 
ish claimant,  if  he  has  established  a  bona  fide,, 
legal  ownership.  But  that  is  the  very  point  in 
controversy.  This  is  not  the  case  of  an  ordin- 
ary trade,  where  no  disguise  is  necessary  or 
useful.  It  is  the  case  of  a  trade  prohibited  to 
American  citizens  under  very  heavy  penalties, 
penalties  which  have  since  been  a^^vated  to 
the  infliction  of  capital  punishment.  It  is  a. 
trade  odious  in  our  country,  and  carries  a  per- 
manent stain  upon  the  reputation  of  all  who 
are  concerned  in  it,  and  is  watched  by  the  se- 
verest vigilance  of  the  government.  Under  such 
circumstances,  it  is  obvious  that  it  cannot  be 
carried  on  under  onr  fiag,  but  at  tiie  greatest 
hazards,  and  with  few  chances  of  escaping  de- 
tection.   If  carried  on  at  all,  it  must,  therefore, 

1. — ^Xhe  Bntllj  and  The  Cfrollne,  9  Wheat.  Bmi. 
881k 
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14S*]  *be  carried  on  by  Americans  under  the 
disgiUBe  of  foreign  llaga;  and  it  is  notorious 
that,  in  the  colonial  potts  ot  Spain,  there  is 
little  diflbmlty  in  {HroeurinK  all  the  apparatus 
lor  the  use  of  the  national llag.  The. existence 
of  Budi  flag  is  not,  when  cireumatanees  of  just 
suspicion  occur,  any  decisive  proof  of  innocence, 
for  it  is  just  such  a  cover  as  must  accompany 
the  fraud.  And  these  considerations  cannot 
tiJl  to  attract  the  attention  of  a  bona  fidei 
Spanish  purchaser.  He  cannot  but  know  that 
American  cruisers  are  in  search  of  those  who 
violate  our  laws  respecting  this  traffic;  and  he 
wonld  deem  it  the  highest  imprudence  to  place 
Ids  Noporty  in  a  situation  in  which  it  might 
jostfybe  suspected  of  an  admixture  of  American 
interests.  He  would  studiously  exclude  from 
his  ship  all  Americans,  lest  they  should  involve 
him  in  serious  losses.  Of  course,  he  would,  a 
fortiori,  exclude  from  his  employment  the  origi- 
nal American  master  and  owner  from  whom  ne 
bad  pordiased.  He  could  not,  without  the 
grossest  rashness,  be  presumed  to  forget  that 
an  American  owner  and  master,  on  board  of  a 
Tflssd  recently  under  their  control,  and  recently 
purchased,  would  jeopard  the  whole  adventure, 
for,  upon  the  search  of  a  cruiser,  they  would 
excite  very  strong  presumptions  of  guilt.  How, 
then,  can  we  reconcile,  with  the  notion  of  a 
bona  fide  purchase  in  this  case,  the  continued 
employment  of  the  owner,  the  master,  the 
mates,  and  a  large  proportion  of  the  crew, 
of  the  Flattaburghf  Does  it  not  necessarily 
diminish  the  eiediUlity  of  such  a  claim  T 
144*]  *What,  then,  are  the  expluiations 
attempted  to  be  givra  upon  this  subject  T  It  is 
said  that  Smith  and  Stark  were  employed  by 
Wanton  to  go  to  the  coast  of  Africa  to  transact 
business  for  him,  and  that  they  were  mere  pas- 
sengers. But  what  business  of  Wanton  T  Kone 
is  proved,  or  attempted  to  be  proved.  And 
who,  in  fact,  b  Wanton  T  He  is  the  constenee 
of  Stark,  both  for  the  Flattsburg  and  the  Ebros. 
He  is  the  shipper  of  the  canp  for  the  coast  of 
Africa,  Kod,  upon  the  face  of  the  bill  of  lading, 
no  other  person  appears  as  owner;  and  it  is 
now  said,  that  he  is  what  is  called  an  actionist, 
or  share-holder,  in  the  voyage;  and,  by  the 
Spanish  laws,  or  course  of  trade,  such  persons 
do  not  appear  as  owners  on  the  papers.  It  is 
remarkable,  that  if  such  be  the  law,  Ibulno's 
name  should  not  appear  on  the  bill  of  lading, 
and  that  Wanton's  alone  is  stated.  The  am- 
biguous fact  is  alleged  that  no  frei^t  is  pay- 
able, because  the  vessel  and  cargo  are  united 
for  the  voyage.  Surely  it  must  have  been  in 
the  power  of  the  claimant  to  have  given  much 
more  full  and  exact  information  on  this  point. 

Then,  as  to  Captain  Smith's  being  a  mere 
passoiger,  on  whtcn  so  much  reliance  is  placed 
by  the  claimant,  how  does  it  comport  with  the 
facts  upon  the  record?  At  the  time  of  tbe 
capture  he  appeared  as  a  principal  personage, 
and  evidently  conducted  himself  differently 
from  a  person  who  had  no  interest  in  the  voy- 
age, and  was  a  mere  spectator.  But  what  is 
decisive,  to  show  that  this  is  a  mere  disguise, 
145*]  too  thin  not  to  be  "easily  seen  through, 
is  the  letter  found  on  boardt  written  by  him,  to 
the  mate^  a  short  time  befcn«  the  vessel  sailed 
from  St.  Jago,  in  which  the  mask  is  stripped 
off,  and  lie  appears  in  his  natural  character  afi 
■aster.   It  is  as  follows  i    "Sir,  I  wish  you  to 


gat  the-  schooner  down  to  Moro  in  the  morning, 
and  get  the  men  quartered  to  the  guns,  and 
station  them  on  the  tops  and  forecastle,  the 
same  as  on  board  armed  ships,  and  get  all 
ready  for  going  to  sea  tomorrow  night.  Aftcft" 
yon  get  down  to  the  Moro,  send  the  boat,  with 
four  men,  for  me.  Yours,  Jos.  Smith."  Noth- 
ing can  be  more  unlike  the  character  or  author- 
ity of  a  passenger,  than  these  directious.  They 
belong  to  one  who  has  a  right  to  command,  and 
knows  he  is  to  be  obeyed.  The  language  im- 
ports a  right  to  control  the  voyage,  and  could 
be  dictated  only  by  one  in.  possession  of  the 
effective  command.  It  would  be  absurd  for  an 
American  passenger  to  address  such  a  note  to 
an  American  mate,  who  was  responsible  to  a 
Spanish  master  for  all  his  orders  and  conduct. 
It  would  be  an  exercise  of  credulity  far  be- 
yond any  just  claims  of  the  eridence  to  lead 
the  court  to  the  belief  that  Captain  Smith  was- 
a  mere  passenger.  The  circumstances  of  the 
case  are  at  war  with  the  supposition,  and  the 
positive  testimony  of  Ferver  and  Flower  com- 
pletely overturns  it. 

Without  going  more  at  large  Into  the  evi' 
dence,  in  which  there  is  much  matter  open  to- 
observation,  it  is  sufficient  to  state  that,  in  the 
opinion  of  the  court,  the  reality  of  the  asserted 
sale  to  Marino  is  not  established  by  the  proofs, 
and  our  "conclusion  is,  that  the  unlaw-  £*14A 
ful  enterprise  had  its  origin  at  Baltimoreb 

Decree  affirmed  with  oosta.  — 


[Chancery.] 
THOMAS,  Appellant, 

V. 

QABRIELLE  BROCKENBROUQH,  John  Har- 
vie,  Edwin  Harvie,  Jacqueline  Harvie,  Julia 
Ann  Hanie,  Heirs-at-law  and  Devisees  of 
jnbR  Harvie,  Bespondenta. 

Althonrii  bills  of  review  are  not  strictir  witbin 
the  statute  of  llioltatlODS,  yet  courts  of  equity  will 
adopt  the  analoi^  of  the  statute  In  proscribing  the 
time  within  which  they  shall  be  brought 

Appeals  la  equity  cau&es  belug  limited  by  the 
Jadfcla^  acts  of  1789,  e.  20.  a  22,  and  of  1808.  c 
353,  (XCIII.),  s.  2.  to  five  years  after  the  decree, 
the  same  period  ot  limitation  Is  applied  to  bills 
of  review. 

SQ»re,  Whether  a  bill  of  review,  founded  upon 
ter  discovered  since  the  decree,  la  also  barred 
by  the  lapse  of  five  years. 

It  Is  m  the  discretion  of  the  court,  to  grant 
leave  to  Hie  a  bill  ot  review  for  that  cause. 

APPEAL  from  the  Circoit  Court,  of  Ken* 
tucky. 

The  appellant,  Thomas,  filed  in  that  court, 
at  the  November  term,  1818,  a  bill  to  review 
and  reverse  a  final  decree  of  the  same  court. 


NoTB. — Limitation  of  actions  In  equity  eases. 

In  all  cases  of  concarrent  Jurisdiction,  In  the 
courts  of  law  and  equity,  the  statute  ot  llmltatl«is 
applies  eiiually  to  both  courts,  but  It  does  not  ap- 
ply to  cases  la  which  courts  of  equity  have  exclu- 
sive Jurisdiction.  Hovenden  T.  U.  Annesley.  2  Sch. 
&  Lef r.  607,  030 ;  Tatam  v.  millams,  8  Hare.  84T. 

Bank  of  u.  6.  v.  Daniel,  18  Pet  82 ;  Sherwood  v. 
Sutton,  S  Has.  148 ;  Pratt  v.  Northsm,  B  Has.  95 ; 
ITnlon  Bk.  v.  Stafford,  12  How.  827 ;  Miller  v.  Hc- 
Intyre,  6  Pet.  61:  1  McLean.  85;  Couleon  v.  Wal- 
ton. 9  Pet  92 :  1  McLean.  IZO ;  LewU  v.  Marshall. 
S  Pet  470;  HcKnli^  f.  njrter,  IT  Pet  1D7  : 
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pronounced  at  the  May  term,  1810,  by  which 
the  plaintiff  in  the  bill  of  review,  and  defend- 
ant in  the  original  suit,  was  decreed  to  convey 
147*]  *to  the  heirs  of  John  Harvie,  the  plain- 
tiffs in  the  original  suit,  a  certain  tract  of  land, 
"which  formed  the  subject  of  controversy  in 
that  suit.  The  bill  of  review,  after  stating  the 
substance  of  the  original  bill,  which  was  filed 
hj  John  Harvie,  and  the  bill  of  revivor,  after 
bis  death,  in  the  name  of  the  present  respond- 
enta.  in  whose  favor  the  decree  was  passed, 
assigna  the  following  errors  in  the  said  decree, 
as  causes  for  its  reversal: 

1.  That  the  entry  of  James  Clark,  under 
whom  the  said  Jo^n  Harvie  claimed  the  land  in 
dispute,  was  void  for  uncertainty. 

2.  That  before  the  final  decree  was  passed 
the  said  Harvie  died^  leaving  a  will,  by  which 
he  devised  the  land  m  controversy  to  his  sons, 
Edwin  and  Jacqueline,  two  of  the  plaintiffs  in 
the  bill  of  revivor,  of  which  will  tne  plaintiff 
was  wholly  ignorant  until  long  after  tne  final 
decree  was  entered. 

3.  That  the  said  Edwin  Harvie  died  previous 
to  the  said  decree,  and  his  right  in  the  said  land 
•descended  to  his  heirs-at-law,  John  and  Lewis, 
who  were  no  parties  to  the  said  suit,  of  which 
facts  the  plamtiff  was  wholly  ignorant  until 
long  after  the  decree  complained  of. 

To  this  bill  of  review,  tbe  defendants  plead, 
.In  bar,  the  decree  passed  and  enrolled  in  the 
•original  suit,  and  the  prosecution  by  the  plain- 
tifl^  Thomas,  of  a  writ  of  error  to  the  Supreme 
Court  to  reverse  the  same,  which  was  dismissed, 
4Uid  then  demurred  to  so  much  of  the  bill  as 
nought  to  review  and  reverse  the  said  decree. 
Upon  argument  of  the  plea  and  demurrer,  the 
148*]  court  below  "dismtased  Qie  bill  of  re- 
view, and  the  cause  waa  brought,  by  appeal,  to 
this  court. 

Mr.  Talbot,  for  the  appellant,  arg^ued  upon 
the  merits  of  the  original  cause,  to  invalidate 
the  title  of  the  plaintiff  in  that  cause,  founded 
upon  the  entry  of  Clark;  and,  also,  upon  the 
other  errors  assigned  in  the  bill  of  review.  He 
insisted  that  there  was  no  period  of  limitation 
to  bltla  of  review,  by  the  act  of  Congress,  and 
that.  In  this  case,  the  bill  of  review  being 
founded  upon  newly-discovered  evidence,  and 
having  been  permitted  by  the  court  below,  in 
its  discretion,  to  be  filed,  it  must  be  determined 
by  the  error  in  the  original  decree.  In  Eng- 
land, it  is  usual  to  recite  all  the  imjtortant 
facts  of  the  cause  in  the  decree.   In  thu  coun- 


try, this  is  not  done,  and,  therefore,  the  plead- 
ings, exhibits  and  proofs  must  be  resorted  to, 
in  order  to  discover  the  errors  apparent  upon 
the  face  of  the  original  decree. 

Mr.  Bibb,  contra,  insisted  that  the  first  error 
assigned  upon  the  merits  of  the  original  cause, 
was  no  ground  for  a  bill  of  review.  The  errors 
in  law  must  be  apparent  on  the  face  of  the  de- 
cree. If  a  fact  be  mistaken  at  the  hearing,  and 
in  the  decretal  order,  it  must  be  rectified  by 
a  rehearing,  which  rehearing  cannot  be  after  de- 
cree enrolled.*  Tba  other  errors  assigned  did 
not  prejudice  the  appellant,  nor  had  he  any 
interest  in  correcting  them.  But  the  conclu- 
sive 'objection  to  the  whole  proceeding  [*149 
waa,  that  here  is  an  attempt  by  a  bill  of  re- 
view to  revise  tbe  original  decree,  after  the  ap- 
peal is  barred  by  the  limitation  of  five  years, 

Erescribed  in  the  acts  of  Congress.  Jn  Eng- 
ind,  writs  of  error  are  limited  by  statute  to 
twenty  years,  and  the  courts  of  equity  have 
limitM  appeals,  and  bills  of  review,  to  tbe 
same  period,  by  analogy  to  that  statute.* 

Mr.  Justice  Washington  delivered  the  opin- 
ion of  the  court,  and  after  stating  tbe  case, 
proceeded  as  follows: 

The  first  error  assigned  in  the  bill  of  review 
involves  the  merits  of  the  original  cause,  and 
was  intended  to  induce  a  re-examination  of  the 
title  of  the  plaintiffs  in  that  cause,  the  validity 
of  which  had  been  established  by  the  decree. 
But,  previous  to  an  investigation  of  that  sub- 
ject, a  preliminary  question  has  been  suggested 
by  the  counsel  for  the  appellee,  which  the  court 
is  called  upon  to  consider.  The  record  shows 
that  the  order  of  the  court,  permitting  the  biU 
to  be  filed,  waa  granted  eij^t  years  subsequent 
to  the  final  decree  in  the  ori^nal  cause;  and 
the  question  to  be  decided  is,  whether  this 
remedy  was  not  barred  by  length  of  time. 

It  must  be  admitted  that  bills  of  review  are 
not  strictly  within  any  act  of  limitations  pre- 
scribed by  Congress;  but  it  ia  unquestionable 
that  *courta  of  equity,  acting  upon  the  [*1S0 
principle  that  I  acnes  and  neglect  ought  to  be 
discountenanced,  and  that  in  eaaea  of  stale  de- 
mands ita  aid  ou^t  not  to  be  afforded,  have 


1.  — Comb.  T.  Frond,  Cases  lo  Ch.  64 ;  8  Bl. 
Comm.  454. 

2.  --Stat.  10  and  11,  Wm.  III.  c.  14 :  Stat,  at 
Large,  Vol.  III.  p.  2043;  Vlner's  Abr.  tit  LlmlU- 
tloD,  lOB  :  Smith  v.  Clay,  Ambl.  646  ;  but  much  bet- 
ter reported  In  note  to  Deloralne  v.  Browne,  8 
Bro.  Ch.  Cas.  639. 


Bond  T.  Hopkins.  1  8ch.  *  Lefr.  418:  BUrkhonse 
V.  BarnstOD.  lu  Vea.  406;  Bx-parte  Dewdnejr.  15 
Yes.  496 ;  Becktord  v.  Wade,  if  Ves.  96 ;  Portlock 
V.  Gardner,  2  Hare,  694 :  VJsora  T.  Pike.  8  CUrke 
*  Fin.  050 :  Deeonshe  v.  Samier,  8  John.  Ch.  190 ; 
Murray  v.  Corter,  20  John.  6T6j  2  Storj,  Bq.  Jur. 
sec.  1520:  PrevoBt  v.  Oratz,  6  Wheat.  4tll:  Uugbes 
T.  Edwards,  8  Wheat  489;  Stafford  v.  Bryan,  1 
Palxe,  239. 

Equity  of  redemption  Is  barred  by  time.  The 
analogy  between  the  richt  In  equity  to  redeem  and 
the  r&ht  ol  entry  at  Taw,  Is  generally  preserved. 
The  ffinltatlon  at  law  and  equity  la  usually  tho 
same,  with  the  allowance  of  same  time  for  dis- 
abilities.  Bafferty  v.  King,  1  Kwn.  602^10;  Cor- 
tett  V.  Barker,  1  Anstr.  IBS :  3  Anstr.  765 :  White 
V.  Famtber,  1  Knapp.  228:  Jenner  t.  Tracy.  3  P. 
Wms.  287,  note:  Belch  v.  Harvey,  Ibid:  Anon.  8 
Atk.  313 ;  Stewart  v.  Nichols,  1  Tam.  807 ;  Aggas 
v.  PlckerelL  8  Atk.  226;  Christopher  v  Sparke.  2 
Jac.  *  Walk.  223;  Smith  v.  Clay.  8  Bro.  C.  C. 
M9,  note :  Hodle  V.  Healy,  1  Ves.  *  B.  B3«:  4 
Kent's  Com.  187 ;  Demoreat  v.  Wynkoop.  3  John. 
-Ch.  129;  2  Story  Eq.  Jar.  see.  1028.  a;  Kane  v. 
MS 


Bloodgood,  7  John.  Ch.  90;  Trash  v.  White,  3  Bro. 
C.  C.  289 ;  Toplla  v.  Baker,  2  Coz,  110 ;  Slee  v. 
Manhattan  Co.  1  Paige,  48 ;  Lamar  v.  Jones,  3 
Harr.  A  McH.  328;  CEalmer  v.  Bradley,  1  Jac.  A 
Walk.  83 ;  Hughes  V.  Edward.  9  Wheat.  480 ;  Sll-vr 
V.  Bk.  ol  Flttsborg,  16  How.  671:  l^tton  v.  Bow- 
ton,  1  Marsh.  519 ;  Blmendorf  v.  Taylor,  post.  168  ; 
Cholmondetly  v.  Clinton,  2  Jac  A  Walk.  191 ;  Oor- 
doo  V.  Hoburt,  2  Bomn.  401 ;  Dexter  T.  Arnold,  8 
Sumn.  152. 

Twen^  years*  actual  adverse  possesston  Is  a 
complete  bar  in  equity,  whenever  the  same  possea- 
slon  would  be  a  bar  at  law  to  ejectment  Dexter 
V.  Arnold,  1  Sumn.  109;  Hiller  v.  Mclntyre,  6  Pet. 
61 :  Coulson  V.  Walton,  9  Pet.  62 :  Utmendorf  v. 
Taylor,  post,  152 ;  Hunt  v.  WlcklllTe.  2  Pet.  201 ; 
Peyton  v.  Stltb,  6  Pet.  485 :  Lewis  v.  MBrebalt,  B 
Pet  470 ;  1  McLean,  17 ;  Rhode  Island  v.  Massa- 
chusetts. 16  Pet  283;  Plndell  V.  Mulllken,  1  Black. 
685. 

Courts  of  equity,  althoagb  not  In  strictness 
bound  \a  sUtutes  of  llmlUtlon,  act  by  analogy  to 
It,  and.  In  a  proper  case  apply  as  an  equitable  rule, 
the  imitation  ptescrltwd  nr  statute.   Sherwood  t. 

Wlw»t.  10. 
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«lwm7a  interposed  some  limitation  to  roits 
Virousht  in  those  courts.  It  is  stated  bj  Lord 
Camden,  in  the  case  of  Smith  Claj,  Ambl. 
«46;  3  Bro.  Ch.  Cas.  639,  note,  "that  as  the 
court  of  equity  has  no  lefpslatira  authority,  it 
tfould  not  properly  define  the  time  of  bar  by  a 
poeitiire  nUe;  but  tiiat  as  often  as  nu-liament 
had  limited  the  time  of  actions  and  remedies  to 
«  certain  period  id  legal  proceedings,  the  Court 
of  Chancery  adopted  that  rule,  and  applied  it  to 
-similar  cases  in  equity."    Upon  this  princi* 

Ele  it  is,  that  an  account  for  rents  and  profits, 
1  a  common  case,  is  not  carried  beyond  six 
jrears,  or  a  redemption  of  mortgaged  premises 
allowed  after  twenty  years'  podsession  the 
mortgagee,  or  a  bill  of  review  entertained  after 
twenty  years,  by  analogy  to  the  statute  which 
limits  writs  of  error  to  that  period. 

These  principles  seem  to  apply,  with  peculiar 
«trength,  to  bills  of  review,  in  the  courts  of  the 
United  States,  from  the  circumstances  that 
Congress  has  thought  proper  to  limit  the  time 
-within  which  appeals  may  be  taken  in  equity 
-cftiues,  tiras  creating  an  analogy  between  the 
two  remedtes,  by  appeal,  and  a  bill  of  review, 
ao  apparent,  that  the  court  is  constrained  to 
consider  the  latter  as  necessarily  comprehended 
within  the  emiity  of  the  provision  respecting 
the  former.  For  it  is  obvious  that,  if  a  bill  of 
review  to  reverse  a  decree,  on  the  ground  of 
151*]  error  apparent  *on  its  face,  may  be  filed 
«t  any  period  of  time  beyond  the  five  years 
limited  for  an  appeal,  it  will  follow  that  an 
■ori^nal  decree  may,  in  effect,  be  brought  before 
the  Supreme  Court  for  re-examination,  after 
the  period  prescribed  by  law  for  an  immediate 
appeal  from  such  decree,  by  appealing  from  the 
decree  of  the  Circuit  Court,  upon  the  bill  of 
TCTtew.  In  short,  the  party  complaining  of 
the  original  decree  would,  in  this  way,  be  per- 
mitted to  do  indirectly  what  the  act  of  Congress 
2ias  prohibited  him  from  doing  directly. 

Whether  a  bill  of  review,  founded  upon  mat- 
tar  discovered  since  the  decree,  is  in  like  man- 
aer  barred  by  the  lapse  of  five  years  after  such 
^eme,  is  a  question  whldi  need  not  be  decided 
in  ths  Resent  case,  sinee-  we  are  all  of  opinion 
that  it  b  in  the  diseietlon  of  the  court  to  grant 
leave  to  flle  a  bill  of  review  for  that  cause,  and 
that  •neh  leave  onght  not  to  be  granted  in  a 
oue  where  it  appears  that  the  plaintiff  is  not 
aggrieved  by  the  decree,  on  aoeount  of  the  error 
ao  assigned;  fir,  that  being  gninted,  the  court 


ought  to  dismiss  the  bill,  where  no  other  error 
is  assigned. 

In  this  case,  the  court  below  decided,  in  the 
original  cause,  that  the  title  to  the  land  in  con- 
troversy was  vested  in  the  heirs  of  John  Har- 
vie,  and  decreed  the  appellant  to  convey  the 
same  to  theuL 

If  niomas,  then,  had  no  title  to  the  land,  of 
what  consequence  was  it  to  liim  that  the  con- 
veyance was  decreed  to  be  made  to  all  the  com- 
plainants *in  that  cause,  as  being  the  [*159 
heirs  of  Harvie,  rather  than  to  two  of  them, 
who,  he  alleged,  were  entitled  to  the  land  m 
devisees?  If  they  did  not  complain  of  the  de- 
cree (and  that  they  did  notf  is  proved  by  their 
plea  and  demurrer  to  the  bill  of  review),  and  if 
the  plaintiff  in  this  bill  was  not  injured  by  it, 
the  court  is  at  a  loss  to  conceive  upon  what 
legal  or  equitable  ground  that  decree  could  have 
been  reversed  for  the  errors  growing  oat  of  the 
after  discovered  evidence.  These  observations 
apply  equally  to  the  leoond  and  third  erron 
assigned. 

Decree  affirmed  with  oosti. 


IChancery.  Limitation.  Local  Law.] 

ELMEMBOBF,  Appellant,  v.  TAYLOB  et  at, 
Respondents. 


Althongb  the  statutes  of  limitation  do  not  njAr, 
In  terms,  to  courts  of  equity,  yet  the  period  of  lunl- 
tatlon  which  takes  awaj  a  riaht  of  entr;,  or  an 
action  of  ejectment,  has  been  Qeld  "by  analogy  to 
bar  relief  In  equity,  even  where  the  period  of^Unl- 
tatlon  for  a  writ  of  right,  or  other  real  action,  had 
not  expired. 

Where  an  adverse  possession  has  continued  tor 
twenty  years.  It  constitutes  a  complete  bar  la  equi- 
ty, wherever  sn  ejectment  would  be  barred  if  the 
plaintiff  possessed  a  legml  title. 

The  rule  whlcb  reaulres  all  the  parties  In  Inter- 
est to  be  brought  before  the  court,  does  not  affect 
the  Jurisdiction,  but  Is  subject  to  the  discretion  of 
the  coutt,  and  may  be.  modified  according  to  clr- 
comstancea. 

In  the  courts  of  the  United  States,  wherever  the 
case  may  be  completely  decided  as  between  the 
litigant  parties,  an  Interest  existing  *ln  some  [*1B3 
other  person,  whom  the  process  of  the  court  can- 
not reach,  as  U  such  party  be  a  resident  of  another 
state,  will  not  prevmt  a  decree  upon  the  merits. 

The  courts  of  every  fcovemment  have  the  esdn- 


Sottoa.  6  Mas.  14S;  Pratt  v.  Northam,  B  IMs.  96; 
Balwr  V.  BIddle,  Baldw.  894 :  Union  Bk.  of  Loui- 
siana V.  SUfford,  12  How.  827. 

Time  only  begins  to  run  against  an  express  trust 
from  the  period  when  It  Is  openly  disavowed  by 
tbe  trtistee  who  Insists  upon  an  adverse  right  and 
interest  whlcb  is  fully  and  unequivocally  made 
known  to  the  cestui  qae  trust.  Boone  v.  Chiles, 
10  Pet  177:  Prevost  v.  Grats.  6  Wheat.  481 :  Bk. 
•of  n.  &  T.  Beverly,  1  How.  134 ;  Hlchoud  v. 
'Olrod.  4  How.  603:  Piatt  v.  Oliver,  2  McLean. 
387:  Harpendlng  v.  Bet.  D.  Church,  16  Pet.  455. 

The  rafe  In  equity.  In  cases  of  trust.  Is  that  those 
trusts  which  are  mere  creatures  of.  a  court  of 
•oqnlty,  and  not  within  the  cognisance  of  courts  of 
law.  are  not  within  the  operation  of  tbt  statute. 
8o  Kmicas  there  Is  a  subsisting  trust  acknowledged 
■or  acted  upon  tgr  the  parties,  the  statute  does  not 
apply.  Other  tmsts,  which  are  the  gronnd  of  an 
action  at  Uw,  are  within  it.  Nellly  v.  NelllT,  28 
Hon.  N.  T.  «B1;  Wlsner  T.  Bamett,  4  Wssh.  C. 
€  6S1. 

As  to  relief  barred  by  lapse  of  time  In  eqnlty  ac- 
tiaaa  see  note  to  Pratt  v.  Carroll,  8  Craneh,  4T1. 

4  Ik  ad. 


The  rule  that  the  statute  of  limitations  will  ^wt 
protect  trustees,  applies  only  to  express,  and  aot 
constructive  trusts.  Boone  v.  Chiles,  10  Pet.  177 : 
Hnyman  v.  Keally.  8  Craneli,  C.  C.  835  ;  Blmendort 
T.  Taylor,  post  163;  Beaqjilen  v.  Beanbien.  28 
How.  idO. 

Where  there  h^a  been  great  and  nnreasonable  de- 
lay and  no  excuse  shown,  a  court  of  eqnlty  may 
refuse  relief  on  that  ground.  Piatt  v.  vattler,  9 
Pet  400:  1  McLean,  146:  UcKnlgiit  v.  Taylor,  1 
How.  161;  17  Pet  197;  Gould  v.  Gould,  S  Story, 
C.  C.  516 ;  Bcott  v.  Evans,  1  McLean,  486 ;  Person 
V.  Sanger.  Davles,  262  :  8.  C.  5  N.  T.  Leg.  Obs.  48 : 
Wagner  v.  Balrd,  7  How.  234  •  Stems  v.  Page,  7 
How.  819 ;  Kennedyv.  Georgia  State  Bank,  8  How. 
B86;  Bowman  v.  wathem,  1  How,  189;  17  Pet. 
235  ;  2  McLean,  376 :  Maxwell  T.  Kennedy,  8  How. 
210;  Enigbt  v.  Taylor.  1  How.  161;  17  Pet  197; 
Holt  V.  Sogers,  8  Pet  420 ;  Barkness  v.  Underbill ; 
1  Black,  316:  Fisher  v.  Boodr,  1  Curt.  C.  C.  206; 
Smith  T.  Babcoek,  2  Wood.  &  H.  246;  Hough  v. 
Blchardson,  8  Story.  C.  C.  6B9. 

Further,  as  to  lapee  of  time  being  a  bar  to  trusts, 
■ee  note  to  Ptovost  v.  Orati,  6  Wheat  481. 
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■Ive  authority  of  eonstrulns  Its  local  statutes, 
and  tbPir  constnictloD  will  be  respected  In  ever? 
otber  coantrr. 

^  This  court  respects  the  declaions  of  the  sUte 
courts  upon  their  local  statutes.  In  the  same  man- 
ner as  the  state  eoarts  are  bonnd  by  the  decisions 
of  this  court  In  construing  the  constitution.  law* 
and  treaties  of  the  Union. 

In  Kentucky,  a  surrey  must  be  presumed  to  be 
recorded  at  the  expiration  of  three  months  from 
its  date,  and  an  entry  dependent  on  It  Is  entitled  to 
all  the  notoriety  of  the  surrey  aa  a  matter  of  record. 

An  entry  In  the  following  words,  "W.  D.  enters 
6,000  acres.  beglnniOK  at  the  most  south-westward- 
ly  comer  of  D.  B.'s  survey  of  8,000  acres,  between 
Floyd's  Fork  and  Buti  8kui ;  thence  along  his  west- 
wardly  line  to  the  corner ;  thence  the  same  coarse 
with  J.  K.'s  line  north  2'  west.  964  poles,  to  a  sur- 
rey of  J.  L.  for  22,000  acres;  thence  with  Lewis's 
line,  and  from  the  beglnnlos  soutll  wwt  till  a 
line  parallel  with  the  first  line  wUt  Include  tiie 
quantity,"  Is  a  ralld  entiy. 

Such  an  entry  Is  aided  by  the  notoriety  of  the 
survey,  which  It  calls  to  adjoin,  where  those  sur- 
Teys  bad  been  made  three  months  anterior  to  Its 
date. 

APPEAL  from  the  Circuit    Court  of  Ken- 
tucky. 

This  wu  a  bill  in  equity,  brought  by  the  ap- 
pellant,  Elmendorf,  in  the  court  below,  to  ob- 
taiu  a  oonveyance  of  lands  held  by  the  respond- 
ents under  a  prior  grant,  uid  under  entries 
which  were  all  older  than  his  entry.  But  the 
defendants  below  relied  entirely  on  their  pat- 
ent; and  the  case,  couBequently,  depended  on 
the  validity  of  the  plaintiff's  entry.  This  entry 
was  made  on  the  19th  of  April,  1784,  as  fol- 
lows: "Walker  Daniel  enters  8,000  acres,  be- 
ginning at  the  most  south-westwardly  comer 
of  Duncan  Hose's  survey  of  8^000  acres,  be- 
tween Floyd's  Fork  and  Bull  Skin;  thence 
164*]  along  his  westwardly  line  to  the  'cor- 
ner; thence,  the  same  course  with  Qranville 
Smith's  lower  line,  to  John  Lewis's  comer; 
thence  with  Lewis's  line,  and  from  the  begin- 
ning south  1"  west,  till  a  line  parallel  with  the 
first  will  include  the  quantity."  This  entry 
was  afterwards  explained  and  amended  on  the 
1st  of  July,  1784,  80  as  to  read  as  follows: 


"Walker  Daniel  enters  8,000  acres,  beginning 
at  the  most  south-westwardly  comer  of 
Duncan  Rose's  surrey  of  8,000  acres,  between 
Floyd's  Fork  and  Bull  Skin;  thence  along  lu» 
westwardly  line  to  the  comer;  thence  the  same 
course  with  James  Ke^lp'B  line  north  2*  west, 
964  poles,  to  a  survey  of  John  Lewis  for  22,000 
acres;  thence  with  Lewis's  line,  and  from  the 
beginning  south  7'  west,  till  a  line  parallel 
with  the  first  line  will  include  the  quantity. 

The  plaintiff's  bill  was  dismissed  by  the  court 
below,  and  the  cause  brought  by  appeal  to  this 
court.  It  was  aivued,  at  a  former  term,  by 
Mr.  Clay  and  Mr.  Talbot  for  the  appellant,  and 
by  Mr.  Kbb  for  the  respondents,  and  was  acpin 
argued  at  the  present  term  by  the  same  coun- 
sel. 

On  the  part  of  the  appellant,  it  was  contend- 
ed that  the  survey  referred  to  in  the  amended 
entry,  was,  at  the  time,  an  object  of  sufficient 
notoriety  to  give  validity  to  the  entry,  whidi 
called  for  one  of  its  corners  as  a  beginning. 
The  land  law  of  Virginia  prescribes  that  sur- 
veys shall  be  returned  to  the  office,  and  record- 
ed in  a  record  book,  tj>  be  kept  for  that  purpose 
by  the  principal  surveyor,  within  three  months 
from  the  time  *of  their  being  made. 
This  survey  had  thus  become  a  matter  of 
record;  and  subsequent  purchasers  were  bound 
to  know  its  position,  in  the  same  manner  aa  th^ 
an  bound  to  know  the  position  of  entries.  The 
book  of  surveys  has  every  quality  of  a  record, 
except  that  the  surveyor  is  reetrained  from 
granting  copies  until  the  time  limited  by  law 
for  the  return  of  surveys  to  the  land-office  has 
expired;  and  the  notoriety  attached  to  the  rec- 
ord of  survey  does  not  entirely  depend  on  the 
right  to  demand  a  copy  of  it.  The  right  to  in- 
spect it  still  exists,  and  this  right  has  been 
considered  by  the  legislature  as  giving  suf- 
ficient notice  to  all  persons  interested  to  enter 
a  caveat  against  the  issuing  of  a  patent.  Were 
the  question  of  novel  impression,  there  could 


NoTK. — Construction  and  effect  of  state  laws  and 
constitution,  and  state  decisions  Id  renrd  to  same. 

Aa  to  conflict  between  laws  of  the  United  States 
and  laws  of  the  states,  see  Gibbons  v.  Ogden,  9 
Wheat,  1,210 ;  Amis  v.  Smith,  16  Pet.  803 ;  Dobbins 
V.  ISrle  County,  16  Pet.  435 ;  Barbarie  v.  Bslava,  0 
How.  421 ;  Barbsrie  v.  Mayor  of  MoUle.  9  How. 
451 ;  HcQulre  v.  The  Commonwealth,  3  Wall.  387. 

As  far  as  the  declaions  of  the  state  courts  settle 
the  rules  of  property,  they  will  be  properly  re- 
spected by  the  United  States  Supreme  Court  But 
where  the  only  effect  of  a  state  decision  is  to  regn- 
iate  the  practice  of  the  courts,  and  to  determioe 
wbat  Shan  be  a  Judgment,  the  Supreme  Court  can- 
not consider  themselves  bound  tiy  such  decisions, 
upon  tbe  ground  that  the  laws  upon  which  they 
are  made  are  local  In  their  cbsracter.  Amis  v. 
Smith.  16  Pet.  303. 

The  laws  of  a  state,  regulating  the  Droeeedlnga 
of  Its  own  courts,  cannot  authorise  a  district  or 
circuit  court  sitting  la  that  state  to  depart  from 
the  modes  of  proceeding  and  rules  prescribed  by 
the  acts  of  Congress.  Kelsey  v.  Forsyth,  21  How. 
0. 

Rules  of  prnctfce.  In  relation  to  tbe  federal  conrt, 
form  a  law  arising  under  tbe  constitution  of  the 
United  States,  and  consequently  are  not  subject  to 
state  regulation.  Golden  v.  Prince.  3  Wash.  C.  C. 
313:  S.  C.  5  Am.  I.aw.  Jouro.  502;  Duncan  v. 
U.  8.  7  Pet.  436 ;  Fullerton  r.  Bank  of  U.  S.  1 
Pet.  804.  613. 

The  true  construction  of  section  34  of  the  Judi- 
ciary act  of  Sept.  24,  1789,  Is  that  tbe  laws  gov- 
ernlDfr  riebts  of  persons,  and  rules  of  property, 
as  settled  In  the  states,  shall  be  guides  to  the 
courts  of  tbe  United  States.  In  controversies  de- 
pending before  them.  But  this  does  not  extend 
to  rules  of  practice  established  In  the  sutea  U. 
900 


8.  T.  Wonson,  1  Gall.  6,  18;  Golden  v.  Prince,  8 
WaA.  C  C.  818:  B  Am.  t.  Jonm.  S02;  Tobey 
V.  Claflln,  8  Sumn.  879 ;  Brown  v.  Van  Braom. 
8  Dall.  314. 

Laws  which  relate  to  practice,  process,  or  modes 
of  proceeding  before  or  after  Judgment,  are  excep- 
tions to  section  34  of  the  Judiciary  act  of  Sept. 
24,  1789.    Thompson  t.  Pbllllps.  Baldw.  248. 

Under  see.  34  of  the  Jndtcisry  act  of  Sept.  24, 
1789.  tbe  existing  statutes  of  a  sUte,  when  ap- 
plicable, must  be  considered  In  tbe  ss.>oe  manner 
OS  It  the  words  of  tbe  state  law  had  been  adopted 
and  specially  re-enacted  by  act  of  Congress.  U. 
8.  V.  Uundefl,  6  Call.  245. 

The  effects  of  tbe  sets  of  1789  waa,  aa  to  pro- 
ceedings Id  the  courts  of  the  United  States,  la 
actions  at  common  taw.  that  such  proceedlnss 
were  to  be  tbe  same  in  each  state  as  were  uwed 
In  the  Supreme  Court  of  the  state  in  Sept.  1789. 
subject  to  such  alterations  as  the  courts  of  tha 
United  States  may  make,  or  the  Supreme  Court 
of  the  United  States  may  prescribe.  Wayman  r. 
Southard,  ante,  1 ;  Boyle  r.  Zacharle,  6  Pet.  848. 

The  acts  of  1789  did  not  operate  prospectively 
to  adopt  future  regulations  upon  procedure  which 
might  from  time  to  time  be  establlshe-i  In  tbe 
Htates.  Brewster  v.  Gelston,  1  Paine  426;  Bell 
r.  Davidson,  3  Wasb.  C.  C.  328 :  Craig  r.  Brown. 
3  Wash.  C.  C.  I>03 ;  Taw  v.  Mead,  6  McLean.  272. 

Under  the  act  of  May  8th.  1792.  the  effect  of 
flnal  process  Id  the  United  States  courts  may  be  s» 
varied  b^  rule  as  that  It  shall  reach  property 
which  by  the  state  laws  in  force  In  1789,  waa  not 
liable  to  be  taken  in  execution ;  or,  so  as  to  ex- 
empt property  not  then  exempt,  but  whicb  baa 
been  made  so  by  HUbseqnent  state  laws.  WnvmaB 
T.  Southard,  ante,  1 ;  Bk.  of  U.  S.  v.  Halstead. 
ante,  51;  Fullerton  T.  Bk.  of  U.  8.  1  Pet  804: 
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be  DO  'doubt.  But  it  liad  been  settled  by  a  long 
series  of  deciBions  in  the  local  tribunal,  and  has 
become  a  settled  rule  of  property,  which  this 
oonrt  would  respect,  in  the  same  manner  as  it 
always  respected  the  interpretation  of  local 
statutes  by  the  state  courts.' 

On  the  part  of  the  respondents,  It  was  in- 
sisted that  the  prohibition  in  the  statute  to 
give  a  copy  of  the  survey,  excludes  the  idea  of 
that  notoriety  which  is  ascribed  to  a  record. 
Tboogh  inserted  for  preservation  in  a  Iwok, 
which  is  termed  a  book  of  record,  it  does  not 
become  substantially  a  matter  of  record,  until 
it  becomes  public,  and  accessible  to  aJl  the 
156*]  world.  Even  if  an  inspection  of  "the 
book  wea  demandable  as  a  matter  of  right, 
such  an  inspection  would,  from  the  nature  of 
things,  be  of  no  avail,  unless  an  ofBce  copy 
could  be  obtained.  The  notoriety  of  the  sur- 
veys .referred  to  in  the  entry,  would  not,  there- 
fore, be  inferred  from  the  fact  that  the  three 
months,  within  which  they  were  directed  by 
the  statute  to  be  recorded,  had  expired  before 
maldng  the  entry.  It  was  also  insisted  that 
the  appellant's  claim  did  not  entitle  him  to 
maintain  the  bill  in  his  own  name,  for  the  land 
in  question.  He  was  a  tenant  in  common  with 
the  others,  and  could  not  be  allowed  to  sue  in 
equity  without  making  his  co-tenants  parties 
to  the  bill.*  The  length  of  time  since  whidh  the 
plaintiff's  title  hM  accrued,  was  also  insisted 
on  as  an  equitable  bar.  More  than  twenty 
years  had  elapsed,  and  the  principle  was  trell 
settled  that  a  court  of  equity  would  adopt  the 
analogy  of  the  statute  of  limitations,  applied 
to  bar  an  entry,  or  an  ejectment,  as  the  rule  to 


1.  — Tbe  cases  cited  are  oiamerated  In  Uie  opin- 
ion of  tbe  court. 

2.  — Hlnde.  Pract.  2;  16  Tes.  S26 :  8  John's  Ch. 
Cas.  450;  3  Bro.  Cb.  Bep.  229  ;  2  Ves.  Sen.  812; 
4  Johns.  Cb.  Rep.  199. 

S. — Francis'  Max.  X.  p.  58;  Smith  T.  CIsj,  8 
Bro.  Cb.  Rep.«e39,  note;  Jenner  v.  Tracy,  S  P. 
Wma  note  b.;  2  Equ.  Cas.  Abr.  tit.  "Lensth  ot 


Beers  v.  Haaabtoo,  9  Pet  329;  1  Hcr.«an,  226: 
Ross  V.  DuvaT,  13  Pet.  4S :  U.  S.  v.  KQlght,  14 
Pet.  801;  8  Samn.  858:  Amis  v.  Smitb.  16  Pet. 
sot:  Duncan  v.  I>arst.  17  Pet.  204:  1  How.  301. 

The  acts  ot  1839  and  1841,  adopting  state  laws 
abolisblng  or  restricting  Imprisonment  for  debt, 
do  not  adopt  future  state  legislation,  but  only 
state  laws  as  ther  then  existed.  Hatter  of  Free- 
man, 2  Curt.  C.  C.  491;  Campbell  v.  Hadley, 
Sprafcue,  470. 

Tbe  civil  practice  act  of  rallfornla  baa  been 
adopted  by  a  rule  ot  tbe  Circuit  Court  In  common 
law  caaea  Cbeang  Kee  v.  U.  S.  3  Wall.  320* 
Beard  v.  Federy,  3  Wall.  478;  Lyon  v.  Bertram, 
20  How.  14!>  :  Teese  v.  I'helps.  1  McAII.  17. 

The  practice  of  the  Circuit  Court  as  to  the 
form  and  effect  of  verdicts  and  the  manner  ot 
entering  Judgment  thereon,  in  Louisiana,  is  gov- 
erned oy  the  acts  of  Congress  and  tbe  rules  of 
the  common  law,  and  not  by  the  laws  of  tbat 
state,    parks  v.  Turner,  12  How.  39. 

The  local  law  of  tbe  state  in  which  a  federal 
eonrt  is  authorized  to  exercise  Jurisdiction  forms 
tbe  rale  by  which  it  Is  guided  In  adjudicating  the 
rights  of  tbe  parties  In  civil  actlona  at  common 
law,  not  arising  under  tbe  laws  of  the  United 
8Utes.  Uvtogston  r.  Moore.  7  Pet.  469 ;  Owlngs 
V.  Hull.  9  Pet  607;  Pennington  v.  Gibson,  16 
How.  65;  Campbell  v.  Claudius,  Pet  C.  C.  4S4 ; 
Gordon  r.  Hobart.  Sumn.  401 ;  The  Alida,  Abb. 
Adm.  165;  Tbe  Infanta,  Abb.  Adm.  263;  D.  S. 
V.  Wonson,  1  Gall.  5,  18;  McNeil  v.  Holbrook, 
12  Pet  84. 

The  courts  of  tbe  United  States  will  take  notice 
of  and  rnforce  tbe  public  statutes  of  the  state 
within  wbicb  they  are  adjudicating.  McCluoy  v. 
SUIIman.  3  Pet.  270 ;  Bk.  of  Ala.  v.  Dalton.  9 
n«w.  u22;  Ensis  T.  Smltb,  14  Bow.  400;  Clark 
«  L.  ed. 


be  applied  to  equitable  r^j^hts  and  remedies.* 
The  statute  of  limitaUona  is  made  to  protect 
against  ancient  claims,  whether  well  or  ill 
founded,  the  'evidences  of  which  may  [*157 
tiave  been  lost,  or  obscured  by  time.* 

"Mr.  Chief  Justice  Marshall  delivered  the 
opinion  of  the  court: 

The  suit  was  brought  by  tlw  appellant,  EI- 
mendorf,  in  the  raurt  for  the  seventh  circuit 
and  district  of  Kentucky,  to  obtain  a  convey- 
ance of  lands  held  by  tne  defendants  under  a 
prior  grant,  and  under  entries  which  are  also 
older  than  the  entry  of  the  plaintiff.  As  the 
defendants  do  not  adduce  their  entries,  and 
rely  entirely  on  their  patent,  the  case  depends 
on  the  validity  of  the  plaintiff's  entry.  That 
was  made  in  April,  1784,  and  was  afterwards, 
in  July  of  the  same  year,  explained,  or  amend- 
ed, so  as  to  read  as  follows:  "Walker  Daniel 
enters  8,000  acres,  beginning  at  the  most 
Boutfa-westwardly  oorner  of  Duncan  Rose's  but- 
vey  of  8,000  acres  between  Floyd's  Fork  and 
Bull  8kin;  thence  altmg  his  westwardly  line  to 
the  corner;  thence  the  same  course  with  James 
Kemp's  line,  north  2°  west,  964  poles  to  a  sur- 
vey of  John  Lewis  for  22,000  acres;  thence 
with  Lewis's  line,  and  from  the  beginning 
south  7°  west,  till  a  line  parallel  with  the  firsc 
line  wilt  include  the  quantity." 

As  this  entry  begins  at  "the  most  south* 
westwardly  comer  of  Duncan  Rose's  survey  of 
8,000  acres,  between  Floyd's  Fork  and  Bull 
Skin,"  the  first  inquiry  is,  whether  this  sur- 
vey was  at  the  time  an  object  of  suflicient 
notoriety  to  give  validity  *to  an  entry  [*1S8 


Time."  Cook  v.  Ambam,  3  P.  Wms.  283 ;  Bond  v. 
Hopkins,  1  Scho.  &  Lefr.  4i3;  Hovenden  v.  Lord 
Annesley,  2  Scbo.  &  Lefr.  607;  1  Vern.  180,  362: 
1  Cb.  Kep.  105;  3  Atk.  22^;  2  Ves.  Sen.  226;  2 
Atk.  83;  Cbotmondeley  v.  Clinton.  2  Jacobs  & 
Walker,  188. 

4.-— Clementson  v.  Williams,  8  Crancb's  Rep. 
72 :  Shipp  V.  Miller.  2  Wheat.  Rep.  824. 


V.  Sobler,  1  Wood.  &  M.  368;  Golden  v.  Prince. 
8  Wash.  C.  C.  313;  Mayer  v.  Fotkrod.  4  Wash. 
C.  C.  349 ;  Lorman  v.  Clarke,  2  McLean,  668 ; 
Merrill  v.  Dawson,  Hempst.  563. 

This  rule  applied  to  state  statute  of  limitations, 
McCluny  v.  Sllllman,  2  Pet.  370:  Bk.  of  Ala.  v. 
Dalton,  9  How.  522;  NlcoUg  v.  Kodgers,  2  Paine, 
437.  And  for  sale  of  la^ds  for  unpaid  taxes, 
Maybew  v.  Dnvis,  4  Mcl<ean.  213 ;  Amory  v.  Law- 
rence, 3  Cliff.  523;  Davie  v.  Biigga,  7  Otto.  628; 
States  T.  Thompson,  8  Otto,  487  ;  Chemung  Canal 
B.  V.  Lowry,  3  Otto,  72. 

la  determining  questions  as  to  title  of  property, 
the  federal  courts  are  bound  to  apply  the  laws  and 
rules  of  property  of  the  stat^  In  which  tbe  proper- 
ty Is  situate,  and  to  decide  the  controversy  as  the 
state  court  would.  Walker  v.  State  Corn'ra,  17 
Wall.  648 :  Supervisors  v.  V.  8.  18  Wall.  71 ;  State 
V.  The  Swallow,  I  Bond.  189;  Coolidge  v.  Curtis, 
1  Bond.  222:  Simms  v.  Irvlre.  3  DiiT.  425,  426: 
Waring  v.  Jackson,  1  Pet  570;  Davis  v.  Mason, 
1  Pet  503;  Bk.  of  Hamilton  v.  Dudley,  2  Pet 
492 :  Hlnde  v.  Vattler,  5  Pet.  398 ;  Clarke  v. 
Smith,  13  Pet  195 :  Wilcox  v.  Jackson.  13  Pet 
498:  Amis  v.  Smith,  16  Pet  303;  Fisher  v. 
Haldeman,  20  How.  186;  Miles  v.  Caldwelt  2 
Wall.  35 ;  Bayerque  v.  Cohen,  2  McAlt.  113 :  New 
Eng.  S.  C.  V.  Bltven,  3  Blatchf.  240;  Suydam  v. 
Williamson,  24  How.  427 ;  Chicago  v.  Roblilns,  2 
Black.  418;  Ross  v.  Duval,  13  Pet  45:  Society  v. 
Wheeler.  2  Gall.  106;  Brine  v.  Ins.  Co.  6  Otto, 
627;  Orvia  v.  PoweH,  8  Otto.  176. 

Id.  administering  the  local  taw  of  a  state,  tbe 
courts  of  tbe  United  States  follow  Implicitly  the 
settled  decisions  of  the  courts  of  last  resort  of  tbe 
state  In  question.  Mut.  Soc'y  v.  Watts,  1  Wheat 
270:  Sblppv.  Miller,  2  Wheat  816:  Jackson  v. 
Cbew,  12  wheat  IBS ;  Fnllerton  i.  Bk.  of  V.  8. 
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calling  for  one  of  its  corners  as  a  beginning. 
It  is  not  pretended  that  the  survey  Itself  had 
acquired  Uiis  notoriety;  but  the  plaintiff  con- 
tends that  it  had  become  a  matter  of  record; 
and  that  subsequent  purchasers  were,  on  that 
account,  bound  to  know  its  position,  in  like 
manner  as  tJiey  are  bound  to  know  the  posi- 
tion of  entries.  The  land  law  prescribes  that 
surveys  shall  be  returned  to  the  office,  and 
recorded  In  a  record  book,  to  be  kept  for  that 
purpose  by  the  principal  surveyor,  within  three 
months  from  the  time  of  their  being  made. 
They  are  to  be  returned  to  the  land-office  in 
twelve  months  from  their  date,  during  which 
time  the  surveyor  is  forbidden  to  give  a  copy 
to  any  person  otho*  than  the  owner. 

It  is  contended  by  the  defendants,  that  this 
prohibition  to  give  a  copy  of  the  plat  and  cer- 
tificate of  survey,  excludes  the  idea  of  that  no- 
toriety which  is  ascribed  to  a  record.  Though 
inserted  for  preservation  in  a  book  which  is  de- 
nominated a  book  of  record,  it  does  not  be- 
come, in  fact,  a  record,  until  it  shall  partake 
of  that  oharacteristic  quality  of  the  record,  on 
which  the  obligation  to  notice  it  is  founded, 
being  accessible  to  all  the  world.  Were  even 
an  inspection  of  the  book  demandable  as  mat- 
ter of  right,  which  the  defendants  deny,  that 
inspection  would,  they  say,  from  the  nature  of 
the  thing,  be  of  no  avail,  unless  a  copy  was 
also  attainable.  They  insist,  therefore,  that 
the  notoriety  of  these  surveys  is  not  to  be  im- 
plied from  the  fact  that  the  three  months  had 
expired,  during  which  they  were  directed  by 
law  to  be  recorded. 

159*]  *'rh9  plaintiff  contends  that  the  book 
of  surveys  has  every  characteristic  of  a  record, 
except  that  the  surveyor  is  restrained  from 
granting  copies,  until  the  time  limited  by  law 
tor  the  return  of  surveys  to  the  land-office 
shall  have  expired;  and  denies  that  the  noto- 
riety attached  to  a  record  is  dependent  entirely 
on  the  rig^t  to  demand  a  copy  of  it.  He  main- 
tains the  right  to  inspei^  ft,  and  insists  that 
this  right  has  been  considered  by  the  legis- 
lature as  giving  sufficient  notice  to  all  persons 
interested  in  the  property  to  enter  a  caveat 
against  the  issuing  of  a  patent,  from  which  he 


implies  that  it  is  intended  as  a  record  to  gin 
notice,  although  a  copy  of  it  cannot  be  ob- 
tained. 

Were  this  question  now  for  the  first  time  to 
be  decided,  a  considerable  contrariety  of  opin- 
ion respecting  it  would  prevail  in  the  court; 
but  it  will  be  unnecessary  to  discuss  it,  if  ■Qua 
point  shall  appear  to  be  settled  in  Kentucky. 

This  court  has  uniformly  professed  its  dispo- 
sition, in  cases  depending  on  the  laws  of  a  par- 
ticular state,  to  adopt  the  construction  which 
the  courts  of  the  state  have  given  to  those 
laws.  This  course  is  founded  on  the  principle, 
supposed  to  be  universally  recognized,  that  the 
judicial  department  of  every  government, 
where  such  department  exists,  is  the  appropri- 
ate organ  for  construing  the  legislative  acts  of 
that  government.  Thus,  no  court  in  the  uni- 
verse, which  professed  to  be  governed  by 
principle,  would,  we  presume,  undertake  to  say 
that  the  courts  of  Great  Britain,  or  of  France, 
or  of  any  other  nation,  had  misunderstood 
their  own  statutes,  and  therefore  erect 
'itself  into  a  tribunal  which  should  oor-  [*!•• 
rect  such  misunderstanding.  We  receive  the 
construction  given  by  the  courts  of  the  nation 
as  the  true  sense  of  the  law,  and  feel  our- 
selves no  more  at  liberty  to  depart  from  that 
construction  than  to  depart  from  the  word* 
of  the  statute.  On  this  principle,  the  con- 
struction given  by  this  court  to  the  constitn- 
tion  and  laws  of  the  United  States  is  received 
by  all  as  the  true  construction;  and  on  the 
same  principle,  the  construction  given  by  the 
courts  of  the  several  states  to  the  Ic^Iativa 
acts  of  those  states,  is  received  as  true,  unless 
they  come  in  conflict  with  the  constitution, 
laws,  or  treaties  of  the  United  States.  If, 
then,  this  question  has  been  settled  in  Ken- 
tucky, we  must  suppose  it  to  be  rightly  aet- 
tled. 

The  defendants  eontoid  that  conflicting 
opinions  have  ben  riven  in  the  rftate,  and  that 
the  question  is  still  open;  while  the  plaintiff 
insists  that  the  real  question,  that  is,  the 
notoriety  of  a  survey  alter  being  made  three 
months,  has  never  been  determined  in  th« 
negative. 


1  Pet.  604;  Green  V.  Neal.  6  Pet.  291;  Rowan  v. 
BunneU,  6  ^ow-  139;  Beauregard' v.  City  of  N. 
O.  18  How.  407 :  DoBwell  v.  De  la  Lania,  29  How. 
29 ;  Parker  v.  Kane,  22  How.  1 ;  League  v.  Bgerr, 
24  Bow.  284 ;  Ex-parte  Boblnaon,  6  McLean,  865 ; 
Lefflngwell  v.  Warren,  2  Black.  699. 

The  constmctlon  put  apoo  the  provision  of  a 
state  coDstltntlon  by  the  hlgbest  courts  of  the 
state,  is  Unding  upon  the  united  States  courts. 
Nesmlth  V.  Sheldon,  7  How.  812 ;  Webster  v.  Coop- 
er, 14  Bow.  488 :  State  Bank  v.  Knoop,  16  How. 
860 ;  Amer  Mayor,  24  How.  864 ;  Oelpeke  v. 
Cltr  of  Dabnque,  1  Wall.  176;  Nesmlth  v.  Shel- 
don, 4  McLean,  375 ;  Learenworth  Co.  v.  Barnes, 
4  Otto,  70:  Bootti  Ottawa  v.  Perkins,  4  Otto,  260; 
Iffaror  V.  Cahaltn,  7  Reporter,  827;  Ballroad  Co. 
V.  Georela,  8  Otto,  869;  Klmwood  v.  Harey,  2 
Otto.  289. 

The  courts  ot  the  United  0tates,  In  all  eases  de- 
pendlng  upon  tbe  neaDlng  of  the  statue  laws  ot 
sta^  win  adopt  the  constmctloD  which  has  been 
(Iven  hr  the  courts  of  tbe  particular  state  to  tbe 
same :  anleas  the  state  Is  in  conflict  with  constitu- 
tion, laws  or  treaties  of  the  United  States.  Meade 
V.  Beale,  Taney,  339 ;  Fowler  v.  Haker,  4  Blatehf. 
426:  Union  Works  v.  Lewis,  1  Abb.  U.  8.  618; 
McKeen  Delancy,  6  Craacb,  22 ;  Pope  T.  Wen- 
dell, 0  Cranch,  87:  Olcott  v.  Fond  du  Lac  Co.  4 
Am.  L.  T.  U.  S.  Cts.  47;  Preston  v.  Browder,  1 
Wheat  116;  Hut.  Assurance  Soc.  v.  Watts,  1 
Wheat  279:  Out  v.  State,  9  Wall.  86:  King  v. 
Wilson.  1  DIU.  665 ;  Shlpp  v.  Htiler,  2  Wheat 
816;  Tbatehsr  .T.  Fow«lV«  Wheat  119;  Shelbr 
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V.  Grey,  11  Wheat.  361 ;  Bell  v.  Morrison,  1  Pet. 
SSI  :  Blossburg  It  Co.  Ttoga  It  Co.  6  BlatchC 
387;  DcWoIf  v.  Rabaud,  1  Pet  476;  Mloor  T. 
Bk.  of  Alexandria,  1  Pet  64;  Steele  v.  Spencer.  1 
Pet  669;  Jackson  v.  Clark,  1  Pet  684;  Oardotf 
V.  Col  tins,  2  Pet  68 ;  Inglls  v.  Sailors*  Bnag  Har- 
bor, 8  Pet  00 ;  Smith  v.  Sbrlver,  8  Wall.  Jr.  C. 
C.  210;  Fennock  v.  Dialogue,  2  Pet  18;  U.  8. 
V.  Morrison.  4  Pet  124;  Henderson  v.  QrUBn,  t 
Pet  l&lj  Bk.  of  U.  8.  v.  Welslger,  2  PetSiO: 
An.  F.  Co.  V.  U.  8.  2  Pet  868 :  Boss  v.  McLaay. 
6  Pet  28S;  Oreen  v.  Neal,  6  Pet  201:  HeCnnay 
T.  SUlUnan,  8  Pet  270:  Harlatt  v.  811k.  11  Pet 
1 :  Bk.  of  U.  8.  V.  Daniels,  12  Pet  82 ;  HarnaO* 
lag  V.  Ret  D.  Church,  16  Pft  456 ;  PorteitlAdT. 
Clark.  2  How.  70 ;  Hughei  v.  Trustees,  6  Pet  360 : 
Barry  v.  Mercem,  5  How.  108 :  Pease  v.  Pe^  18 
How.  605;  Jackson  v.  Gbew,  12  Wheat  ISsTMa- 
ner  v.  Bleks.  2  Black.  582;  U.  8.  v.  McDanld,  T 
Pet  1;  Springer  v.  Foster  2  Story,  C:  C  883; 
Neal  V.  Oreen,  i  McLean,  18:  Woolsey  v.  Dodge. 
6  McLean,  142;  Boyle  r.  Arledge,  Henpst  620: 
Ortffln  V.  OIbb»  HcAII.  212;  Mft  v.  Tbe  Saand 
Strong,  Newb.  187 ;  6  McLean,  887 ;  Tan  Benwe 
laer  v.  Kearney,  11  How.  29T;  Beach  v.  TUes;  3 
Pet  676;  Paine  v.  Wright  6  McLean,  805;  Pdk 
Chicago  R.  Co.  4  Otto,  164;  Re  Tbe  J.  U. 
Starin,  8  Reporter,  293 :  Bawes  v.  Contra  C 
Water  Co.  7  Rep.  100 ;  East  Oakland  v.  Skiniier, 
4  Otto,  265 :  Hall  v.  De  Culr.  5  Otto,  486 ;  OooO- 
rich  V.  Chicago,  4  Blss.  18 :  Oliver  v.  City  of  Oma- 
ha. 8  Dill.  868 :  Tloxa  B.  B.  Co.  v.  Bloeibars;  ~~ 
WaU.  187 ;  TOwoMnd  t.  Todd.  1  Otto,  462. 
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Tha  first  CAM  of  which  we  have-  any  knowl- 
edge, is  Sinclair  t.  Singleton  {Hughes,  92): 
The  decision  of  the  court  was  in  favor  of  the 
Tftlidit^  trf  an  entry  whidi  ealb  for  the  lines 
9i  a  survey.  The  court  is  not  in  possession  of 
the  boirfc  in  wMeh  the  ease  is  reported;  but, 
judging  from  the  references  made  to  it  in  sub- 
sequent  eases,  the  entry  must  have  been  made 
within  twelve,  and,  probably,  within  three 
months  of  the  date  of  the  survey. 

The  next  ase  in  which  the  question  was  di- 
!•!*]  rectly  *made,  is  Key  v..Matson  (Hard- 
in, 70).  decided  in  the  fall  term  of  1806.  The 
Borvey  had  not  been  made  three  months,  at 
the  date  of  the  entry;  and  the  court  de- 
termined that  it  was  not  an  object  of  noto- 
riety. A  rehearing  was  moved  for,  and,  ac- 
cording to  the  coarse  of  the  Court  of  Appeals 
of  Kentuclcy,  errors  were  assigned  in  the 
original  decree.  The  first  was,  that  "the  court 
hu  decided  that  an  entry  dependent  on  a  sur- 
rey not  made  three  months,  is  void;  whereas, 
neeording  to  law  and  former  decisions,  such 
•n  entry  ought  to  have  been  valid." 

The  court  adhered  to  ^ts  first  decision,  and 
used  expressions,  which,  though  applied  to  a 
ease  in  which  the  entry  was  made  before  the 
expiration  of  three  montho  after  the  survey  on 
-which  it  depended,  yet  indicated  the  opinion 
tkat  an  entry,  made  after  the  expiration  of 
three  months  from  the  date  of  tiie  survey, 
would  he  equally  invalid. 

Moore  v.  Whitlege  (Hardin,  89)  and  Kespass 
T.  Arnold  (Hardin,  115),  decided  in  the  spring 
of  1807,  were  on  the  authority  of  Key  v.  Mat- 
■on,  and  were  also  cases  in  which  the  entries 
were  made  a  few  weetcs  after  the  surveys.  The 
case  of  Cartwright  v.  Collier  (Hardin,  179),  de- 
cided in  the  spring  of  1808,  was  one  in  which 
the  entry  was  made  only  fifteen  days  after  the 
rarrey.  In  Ward  t.  Lee  (1  Bibb,  27),  decided 
in  1808,  the  entry  called  for  a  survey  which 
had  been  made  twenty-three  days,  of  the  re- 
turn of  which,  to  the  office,  there  was  no  proof. 
Tlie  judge  adds:  "If  it  had  been  retmiMHluid 
ICS*]  recorded,  *yet  no  person  was  entitled 
to  a  copy."  This  last  observation  is  indicative 
of  the  opinion  that  a  survey,  though  recorded, 
would  not  become  an  object  of  notoriety  until 
a  0017  demandable;  but  it  was  made 

fin  a  case  in  which  that  point  did  not  occur. 
Tb»  case  of  Cleland's  Heirs  ▼.  Qray,  decided  at 
the  same  time,  ia  of  the  same  character.  The 
survey  was  made  sixteen  days  before  the 
entry  which  called  to  adjoin  it.  The  judge 
sa-ys:  "It  is  clear  that  no  description  in  this 
certificate  of  Evan  Shelby's  survey  can  aid 
Weeden'a  entry,  because  it  does  not  appear 
that  the  certificate  was  even  made  out.  or  de- 
posited' in  the  surveyor's  office,  at  the  date  of 
Weeden's  entry.  But  if  it  had  been  recorded, 
yet  it  was  inaccessible  to  holders  of  w'arrants. 
Tbey  were  not  entitled  to  a  copy  until  twelve 
months  after  the  making  of  the  survey;  nor 
was  the  surveyor  himself  bound  to  record  it  in 
leas  than  three  months  after  the  survey  was 
made." 

In  the  ease  of  Galloway  v.  Neale  et  al.  (1 
Bibb,  140),  the  judge  who  delivered  the  opinion 
of  the-  court  states  the  law  thus:  "If  tiie 
holder  of  a  warrant  adopts  a  survey  previously 
made  upon  another  warrant  as  the  basis  of  a 
location,  he  must  prove  the  notoriety  of  the 
•  I«.  od. 


survey  at  that  period,  otherwise  his  location 
cannot  be  supported.  If  he  has  adopted  such 
survey  at  a  period  earlier  than  that  at  which 
the  law  has  opened  the  record  thereof  for 
copies,  he  must  prove  its  notoriety  by  eridenee 
aliunde." 

This  plain  declaration  of  the  opinion  of  tha 
court  on  this  point  was,  however,  made  in  a 
*case  in  which  it  did  not  arise.  Tbe  ['16S 
survey  had  preceded  the  entry  which  called  for 
it.  more  than  twelve  months. 

The  cases  of  Davis  v.  Biron,  2  Bibb.  113. 
and  Davis  v.  Davis,  2  Bibb.  137,  decided  in  the 
spring  of  1810.  were,  each  of  them,  eases  in 
which  surveys  preceded  the  entries  calling  for 
them,  less  than  three  months. 

It  is,  then,  true,  that  from  1806  to  1810,  in- 
clusive, the  prevailing  opinion  of  the  court  of 
Kentucky  was,  that  an  entry  could  derive  no 
aid  from  the  description  contained  in  the  plat 
and  certificate  of  a  survey  for  which  It  called, 
until  that  survey  had  been  made  twelve 
months;  but  it  Is  also  true,  that  tiiis  o^nlon 
has  been  advanced  only  In  cases  in  whiw  tiie 
point  did  not  occur. 

The  first  case  in  which  the  point  actually  oc- 
curred, was  Carson  v.  Hanway  (3  Bibb,  160). 
The  entry  was  made  on  the  9th  of  February, 
1784,  and  called  for  a  survey  made  on  the 
16tb  of  February.  1783.  The  entry  was  sup- 
ported on  tiie  principle  that  the  plat  and 
certificate  of  survey  constituted  a  part  of  it. 
In  delivering  the  opinion  of  the  court,  the 
judge  said:  "When  the  survey  has  been  so 
long  made  that  the  law  requires  it  to  be  of 
record,  it  will  be  presumed  to  be  so,  and  a  call 
for  its  lines,  in  an  entry,  will  render  it  a  part 
of  the  description  of  such  entry." 

At  the  preceding  term,  before  the  same 
judges,  the  case  of  Bush  t.  Jamison  (8  Bibb. 
118)  waa  argued,  and  the  court  determined 
that  an  entry  could  not  be  aided  by  the  de- 
scription contained  in  a  survey  which  had  been 
made  only  seven  days  *prior  to  the  [•164 
entr^  which  called  to  adjoin  it.  In  giving  its 
opinion,  the  court  says:  "How  far  a  subse- 
quent adventurer  would  have  been  bound  by  a 
description  given  in  the  survey  of  its  begin- 
ning comer,  if  the  survey  had  been  of  record, 
is  not  matolal  to  inquire;  for  there  is  no  proof 
that  the  survey  was,  in  fact,  of  record;  and, 
as  the  law  did  not  require  that  it  should  have 
been  recorded  at  the  date  of  the  entry,  a  pre- 
sumption that  it  was  cannot  be  indulged,  ac- 
cording to  any  rule  of  probability  or  on  any 
principle  recogniEed  in  f<»mer  adjudicatims  of 
this  court." 

These  cases,  decided  so  near  each  other,  by 
the  same  judges,  show  clearly,  by  the  terms  In 
which  they  are  expressed,  that  the  distinction 
between  a  survey,  neither  recorded  in  fact,  nw 
in  presumption  of  law,  was  in  the  mind  of  the 
court;  and  that  its  former  adjudications  were 
considered. 

Reed's  Heirs  v.  Dinwiddle  (3  Marsh.  Rep. 
185)  was  decided  in  the  year  1820.  In  that 
case,  an  entry  called  for  a  survey  which  had 
been  made  six  months,  and  the  court  deter* 
minded  that  the  person  claiming  under  this 
entry  might  avail  himself  of  the  notoriety  con- 
tained in  the  certificate  of  survey,-  "which, 
from  its  date,  must  have  been  of  record." 

Jackman's  Heirs  v.  Walker's  Heirs  (3  Litt 
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Rep.  100)  1b  the  last  ease  which  has  been  cited. 
It  was  decided  In  1828.  Tlie  surreys  were 
made  abont  ten  months  before  the  entry, 
which  called  to  adjoin  them,  and  the  court  al- 
lowed to  the  entry  all  the  aid  which  could  be 
1«5*]  derived  from  the  'description  con- 
tained in  the  next  certificate  of  survey;  be- 
cause, "from  the  length  of  time  they  had  been 
made  before  the  date  of  the  entry  in  question, 
the  law  required  them  to  be  of  record,  and,  of 
coarse,  they  must  be  presumed  to  be  so." 

From  the  year  1813,  then,  to  the  present 
time,  the  courts  of  Kentucky  have  uniformly 
decided  that  a  survey  must  be  presumed  to  be 
recorded  at  the  expiration  of  three  months 
from  its  date;  and  that  an  entry  dependent  on 
it  is  entitled  to  all  the  notoriety  which  is  pos- 
sessed by  the  survey.  We  must  consider  the 
construction  as  settled  iinally  in  the  courts  of 
the  state,  and  that  this  court  ought  to  adopt 
the  same  rule,  should  we  even  doubt  its  cor- 
rectness. 

We  think,  then,  that  the  entry  under  which 
the  plaintiff  claims,  is  aided  by  the  notoriety 
of  the  surveys  which  it  calls  to  adjoin,  if  those 
surveys  have  been  made  three  months  anterior 
to  its  date. 

This  depends  on  the  question  whether  it  is 
to  date  from  April  or  July,  1784.  The  defend- 
ants insist  that  the  amendment,  or  explana- 
tion, of  the  first  of  July,  does  not  change  the 
ground  originally  occupied,  and  is,  therefore, 
not  to  be  considered  as  having  any  influence  on 
the  date  of  the  entry,  or  as  connecting  it  with 
the  surveys  mentioned  in  the  amendment  or 
explanation. 

We  cannot  think  so.  This  amendment  would 
be  seen  by  subsequent  locators,  and  would  give 
them  as  full  notice  that  the  entry  adjoined  .the 
surveys  of  Duncan  Rose,  James  Kemp,  and 
John  Lewis,  as  they  would  have  received  had 
166*]  the  'original  entry  been  made  on  that 
day.  Were,  it  then,  to  be  conceded  that  the 
original  entry,  calling  for  Greenville  Smith's 
line,  instead  of  James  Kemp's,  would  have  been 
construed  to  cover  the  same  ground  which  it 
now  covers,  still  we  perceive  no  substantial 
reason  for  refusing  to  the  change  made  in  its 
terms  any  advantage  belonging  to  the  date  of 
that  change. 

We  think,  then,  for  the  purpose  of  the  pres- 
ent inquiry,  the  entry  is  to  be  considered  as  if 
made  on  the  first  of  July,  1784,  and  is  entitled 
to  all  the  notoriety  of  the  surveys  for  which  it 
calls. 

Tliis  being  established,  we  do  not  understand 
that  any  controversy  remains  on  the  question 

of  notoriety.  Some  of  the  objects  called  for  in 
the  surveys  are  so  well  known  as  to  fix  incon- 
trovertibly  the  beginning  of  the  entry  made  by 
Walker  Daniel;  and  its  validity  is  not  ques- 
tioned on  any  other  ground. 

The  validity  of  the  plaintiff's  entry  being  es- 
tablished, it  remains  to  consider  the  other  ob- 
jections which  are  made  to  a  decree  in  his 
favor. 

2.  It  is  contended  that  he  is  a  tenant  in 
common  with  others,  and  ought  not  to  be  per- 
mitted to  sue  in  equity,  without  making  his 
co-tenants  parties  to  the  suit. 

This  objection  does  not  affect  the  jurisdic- 
tion, but  addresses  itself  to  the  policy  of  the 
court.  Courts  of  equity  require  that  all  the 
a«4 


parties  concerned  In  interest  shall  be  brought 
before  them,  that  the  matter  in  controversy 
may  be  finally  settled.  This  equitable  rule, 
however,  is  framed  by  "the  court  itself  ["167 
and  is  subject  to  its  discretion.  It  is  not,  like 
the  description  of  parties,  an  inflexible  rule,  a' 
failure  to  observe  which  turns  the  party  out 
of  court,  because  it  has  no  jurisdiction  over 
his  cause;  but,  being  introduced  by  the  court 
itself,  for  the  purposes  of  justice,  is  susceptible 
of  modification  for  the  promotitm  of  those  pur- 
pose&  In  this  case,  the  persons  who  are  alleged 
to  be  tenants  in  common  with  the  plaintiffs, 
appear  to  be  entitled  to  a  fourth  part,  not  of 
the  whole  tract,  but  of  a  speeialfy  described 
portion  of  it,  which  may,  or  may  not,  inter- 
fere with  the  part  occupied  by  the  defendants. 
Neither  the  bill  nor  answers  allege  such  an  in- 
terference, and  the  court  ought  not,  without 
such  altc^tioi^  to  presume  it.  Had  the  de- 
cree of  the  Circuit  Court  been  in  favor  of  the 
plaintiff,  and  had  this  objection  to  it  been 
deemed  sufllicient  to  induce  this  court  to  re- 
verse it,  and  send  back  the  case  for  the  exami* 
nation  of  this  fact,  it  could  never  have  justified 
a  dismission  of  the  bill  without  allowing  the 
plaintiff  an  opportunity  of  showing  that  he 
was  the  sole  owner  of  the  lands  in  dispute. 
In  addition  to  these  observations,  it  may  be 
proper  to  say  that  the  rule  which  requires  that 
all  persons  concerned  in  interest,  however,  re- 
motely, should  be  made  parties  to  the  suit, 
though  applicable  to  most  cases  in  the  courts 
of  the  United  States,  is  not  applicable  to  all. 
In  the  exercise  of  its  discretion,  the  court  will 
require  the  plaintiff  to  do  all  in  his  power  to 
bring  every  person  concerned  in  interest  before 
the  court.  But,  if  the  case  may  be  completely 
decided  "as  between  the  litigant  parties,  ['168 
the  circumstance  that  an  interest  exists  in 
some  other  person,  whom  the  process  of  the 
court  cannot  reach,  as  if  such  party  be  a  resi- 
dent of  some  other  state,  ought  not  to  prevent 
a  decree  upon  its  merits.  It  would  be  a  mis- 
application of  the  rule,  to  dismiss  the  plain- 
tiff's bill  because  he  has  not  done  that  which 
the  law  will  not  enable  him  to  do.' 

3.  The  third  point  in  the  defense  is,  the 
length  of  time  which  has  elapsed  since  the 
I  plaintiff's  equitable  title  accrued. 

His  patent  was  issued  on  the  11th  of  Febru* 
ary,  1794,  and  those  of  the  defendants  are  of 
prior  date.  His  bill  was  filed  on  the  28th  of 
December,  1815.  Several  of  the  defendants,  in 
their  answers,  claim  the  benefit  of  the  length 
of  time. 

From  the  earliest  ages,  courts  of  equity  have 
refused  their  aid  to  those  who  have  neglected, 
for  an  unreasonable  length  of  time,  to  as'iprt 
their  claims,  especially  where  the  legal  estate 
has  been  transferred  to  purchasers  without  no- 
tice. Although  the  statutes  of  limitations  do 
not,  either  in  England,  or  in  these  states,  ex- 
tend to  suits  in  chancery;  yet  the  courts  in 
both  countries  have  acknowledged  their  obli- 
gati(m.  Their  application,  we  believe,  luis 
never  been  controverted ;  and  in  the  recent  case 
of  Thomas  T.  Harvie's  Heirs,*  decided  at  this 
term,  it  was  expressly  recognized.  But  the 
statute  of  limitations,  which  "bars  an  [*ie» 

1- — As  to  who  are  aecessarv  parties  to  a  bUi  to 
equity,  vide  note.  Vol.  VIII.  p.  451.  note  1. 
2.— Vide  ante,  146. 
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ejectment  after  the  lapse  of  twenty  years,  con- 
stitutes no  bar  to  a  writ  of  right,  even  where 
the  tenant  counts  on  Iiis  own  seisin,  until 
tiibrty  years  shall  have  elapsed.  Whether  a 
court  of  equity  considers  an  equitable  claim  to 
Und  as  lArred  when  the  right  of  entry  is 
lost,  or  will  sustain  a  bill  as  long  as  the  mere 
right  may  be  asserted,  is  a  question  of  some 
difficulty,  and  of  great  importance.  The 
analogy  of  a  bill  in  equity  to  actions  founded 
on  a  right  of  entry,  seems  to  derive  some  title 
to  consideration,  from  the  circumstance  that 
the  plaintiff  does  not  sustain  his  claim  m  his 
own  seisin,  or  that  of  his  ancestor,  but  on  an 
equity  not  necessarily  accompanied  by  seisin, 
inwreas  seisin  is  an  indispensable  ingredient  in 
&  writ  of  right.  But  the  case  must  depend 
upon  precedent,  and  if  the  one  rule  or  the 
other  has  been  positively  adopted,  it  ought  to 
be  respected. 

In  the  case  of  Jeoner  v.  Tracy  (3  P.  Wma. 
287,  in  a  note)  the  defendant  demurred  to  a 
bill  to  redeem  mortgaged  premises,  of  which 
the  defendant  had  been  in  possession  more 
than  twenty  years,  and  the  demurrer  was  sus- 
tained; the  court  observing,  that  "as  twenty 
years  would  bar  an  entry  or  epectment,  there 
was  the  same  reason  for  allowing  it  to  bar  a 
redemption.  It'  is  added,  that  "the  same  rule 
was  agreed  in  the  case  of  Belch  v.  Harvey,  by 
the  Lord  Talbot.  In  3  Atk.  Rep.  225,  the 
eourt  expressed  an  opinion  unfavorable  to  a 
demurrer  in  such  a  case,  beokuse  the  plaintiff 
ought  to  be  at  liberty,  in  his  replication,  to 
^ow  that  he  is  within  the  exceptions  of 
170*]  *tiie  statute;  but  supported  the  bar 
when  pleaded.  The  same  principle  is  recog- 
nized in  3  Atk.  Rep.  313.  The  rule  appears  to 
have  been  laid  down  in  1  Ch.  Cas.,  and  to  have 
been  observed  ever  since. 

In  8  Johns.  Ch.  Rep.,  Chancellor  Kent  said: 
*It  is  a  well-settled  rule,  that  twenty  years' 
possession  by  the  mortgagee,  without  account 
or  acknowledgment  of  any  subsisting  mort- 
gage, is  a  bar  to  a  redemption,  unless  the 
mortgageor  can  bring  himself  within  the 
proviso  in  the  statute  of  limitations." 

These  decisions  were  made  on  bills  to  re- 
deem mortgaged  premises;  but  as  no  reason 
can  be  assigned  why  an  equity  of  redemption 
should  be  barred  in  a  shtnter  time  than  any 
other  equity,  they  appear  to  ns  to  apply  with 
equal  force  to  alt  bills  asserting  equitable 
titles.  We  have  seen  no  dictum  asserting  that 
the  rule  is  not  applicable  to  other  equitable 
rii^ts,  and  we  should  not  feel  justified  in 
drawing  a  distinction  which  has  never  hereto- 
fore been  drawn.  But  we  think  the  rule  has 
been  applied  to  equitable  rights  generally. 

In  the  second  volume  ttf  Eq.  Cas.  Abr.  title 
'Xength  of  nme,"  it  Is  said  generally,  "that 
iwssession  for  more  than  twenty  years,  under 
a  legal  title,  shall  never  be  disturbed  in 
Muity."  The  case  of  Cook  v.  Amham  (3  P. 
Wms.  283),  was  a  bill'brought  to  supply  the 
want  of  a  surrender  of  copyhold  estate  to  the 
use  of  the  will;  and  it  was  objected,  that  the 
appIicati<Hi  to  the  court  had  been  unreasonably 
denyed.  The  Lord  Chaneellcv  said  that  "the 
171*]  length  of  time  was  not  above  *fourteen 
years,  which,  as  it  would  not  bar  an  ejectment, 
ao  neither  could  it  bar  a  bill  In  equity." 

Ihe  case  of  Bond  v.  Hopkins  et  at.  (1  Sch. 

« li.  cd. 


&,  Lef.,  413)  was  a  suit  brought  by  a  person 
claiming  to  be  the  heir,  to  set  aside  a  will  al- 
leged to  be  obtained  by  fraud,  to  obtain  pos- 
8esBi<Ht  of  title  papers,  and  to  remove  impedi- 
ments out  of  toe  way  in  a  trial  at  law. 
Length  of  possession  was  set  up  as  a  bar  to  the 
relief  prayed  for  in  the  bill;  and  the  question, 
which  was  discussed  at  the  bar  by  very  emi- 
nent counsel,  was  profoundly  and  deliberately 
considered  by  Lord  Redesdale.  The  testator 
died  in  November,  1754,  and  the  bill  was  filed 
in  June,  1782,  so  that  thir^-eight  years  had 
elapsed  between  the  death  of  the  testator  and 
the  filing  of  the  bill.  As  this  time  was  not 
sufficient  to  bar  a  writ  of  right,  no  question 
could  have  arisen  respecting  the  act  of  limita- 
tions, had  the  rule  of  granting  relief  in  equity 
depended  on  the  ability  of  the  plaintiff  to 
maintain  a  writ  of  right.  But  the  rule  wan 
clearly  understood,  both  at  the  bar  and  by  the 
court,  to  be,  that  the  equitable  rule  resp^ing 
the  length  of  time  had  reference  to  twenty 
years,  the  time  during  which  the  rlriit  of  entry 
was  preserved,  not  to  the  time  limited  tor 
maintaining  a  writ  of  right.  In  the  very 
elaborate  and  very  able  opinion  given  by  the 
chancellor,  in  this  case,  in  which  he  investi- 
gates thoroughly  the  printiples  which  govern 
a  court  of  equity  in  its  decisions  on  the  statute 
of  limitations,  it  is  not  insinuated  that  it  acts 
in  any  case  from  *anslogy  to  a  writ  of  [*172 
right,  but  is  assumed  as  an  acknowledged  and 
settled  principle  that  it  acts  from  an^ogy  to 
a  writ  of  ejectment.  In  this  case,  a  suit  had 
been  instituted  by  John  Bond,  the  grandfather 
of  the  plaintiff,  as  early  as  17&5,  and  a  decree 
pronounced  in  1770.  The  full  benefit  of  this 
decree  was  not  obtained,  and  John  Bond  took 
forcible  possession  of  a  part  of  the  property,  of 
which  ho  was  dispossessed  by  order  of  the 
court,  on  a  bill  for  that  purpose,  brought  by 
the  defendant.  The  said  John  Bond  died  in 
prison,  in  1774,  having  first  devised  the  proper- 
ty in  dispute  to  his  son  Thomas,  then  an  in- 
fant, for  life,  with  remainder  to  his  first,  aad 
other  sons,  in  strict  settlement.  Soon  after  his 
death,  an  ejectment  was  brought  by  the  de- 
fendant, to  recover  part  of  the  property  in  pos- 
session of  Bond;  and  in  1776,  a  bill  was  filed 
by  Thomas  Bond,  then  a  minor,  to  enjoin  the 
defendants  from  proceeding  in  their  ejectment, 
and  to  have  the  will  delivered  up.  Various  or^ 
ders  were  taken;  and  in  June, '1792,  an  original 
bill,  in  the  nature  of  a  bill  of  revivor,  was  filed 
by  Thomas  Bond  and  his  eldest  son,  Henry. 
In  discussing  this  case,  bo  far  as  respected 
length  of  time,  no  doubt  was  entertained  that 
the  plaintiflfs  would  have  been  barred  of  all  re< 
lief  in  equity,  by  a  quiet  acquiescence  in  the 
possession  of  the  defendants  for  twenty  years. 
It  was  a  strong  case  of  fraud,  but  an  acquies- 
cence of  twenty  years  would  have  closed  the 
Court  of  Equity  against  the  plaintiffs.  This 
was  not  questioned;  but  it  was  insisted  that 
the  pendency  of  suits,  from  the  year  1766,  when 
John  *Bond,  the  son  and  heir  of  the  [*17S 
testator,  returned  from  America,  had  preserved 
the  equity  of  the  [daintiffs,  unaffected  by  the 
lapse  d  time;  and  oi  this  opinion  was  the 
court. 

The  case  of  Howenden  v.  Lord  Annesly  (2 
Sch.  ft  Lef.  607)  was  a  bill  filed  in  May,  1704. 
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to  Mt  aside  &  conveyance  made  in  July,  1726, 
alleged  to  have  been  fraudulently  obtained. 
There  were  some  circumstances  on  which  the 
plaintiff  relied,  as  relieving  his  case  from  the 
laches  justly  imputable  to  him  for  permitting 
snch  a  length  of  time  to  elapse;  but  they  need 
not  he  noticed,  because  they  were  deemed  in- 
sufficient by  the  chancellor,  and  the  bill  was 
diBmissed.  In  discussing  this  point.  Lord 
Bedesdale  reviewed  the  casea  which  had  been 
determined,  and  said,  "that  it  bad  been  a 
fundamental  law  of  state  policy,  in  all  coun- 
tries, and  at  all  times,  that  there  should  be 
some  limitation  of  time,  beyond  which  the 
qneBtion  of  title  should  not  l>e  agitated.  In 
this  eonntiy,  the  limitation  has  been  fixed  (ex- 
cept In  writs  of  right,  and  writs  depending  on 
questions  of  mere  title)  at  twenty  years." 
''But  it  is  said  that  courts  of  equity  are  not 
within  the  statute  of  limitations.  This  is  true 
in  one  respect;  they  are  not  wit^n  the  words 
of  tiie  atatuteSfbeeanM  the  words  appfy  to  par- 
ticular legal  remedicfl;  but  tliey  are  within  the 
spirit  and  meaning  of  the  statutes,  and  have 
been  always  so  considered.**  After  reasoning 
for  some  time  on  this  point,  and  citing  severiu 
eases  to  show  "that  wherever  the  l^slature 
has  limited  a  period  for  law  proceedings,  equity 
174*]  will,  in  analogous  "cases,  consider  tlte 
equitable  rights  as  bound  by  the  same  limita- 
tion," he  says,  "a  court  of  equity  is  not  to  im- 
peach a  transaction  on  the  ground  oi  fraud, 
where  the  fact  of  the  alleged  fraud  was  within 
the  knowledge  of  the  party  sixty  years  before. 
On  the  contrary,  I  think  the  rule  has  been  so 
laid  down,  that  every  right  of  action  in  equity, 
that  aeeruea  to  the  party,  whatever  it  may  be, 
must  be  acted  upon,  at  the  utmost.  Within 
twenty  years." 

This  quatlon  vaa  fully  discussed,  and 
■olonnly,  and  wa  think.  Anally  decided,  in  the 
case  of  The  Marquis  Cholmondeley  v.  Lord  Clin- 
ton et  al.  reported  in  2d  volume  of  Jacobs 
&  Walker.  In  that  case,  the  title  accrued  in 
December,  1791,  and  the  bill  was  filed  in  June, 
1812.   Other  points  were  made;  but  the  great 

!|uestion  on  which  the  cause  depended  was  the 
ength  of  time  which  had  been  permitted  to 
elapse;  and  this  question,  after  being  argued 
with  great  labor  and  talent  at  the  bar,  was  de- 
cided by  the  court,  upon  a  full  review  of  all 
the  cases  which  are  to  be  found  in  the  books. 
It  was  considered,  and  was  treated  by  the 
oourt,  as  one  of  the  highest  importance;  aitd 
the  opinion  was  unequivocally  expressed,  that 
"both  on  principle  and  authority,  the  laches 
and  non-claim  of  the  rightful  owner  of  an 
equitable  estate,  for  a  period  of  twenty  years 
(supposing  it  the  case  of  one  who  must,  within 
that  period,  have  made  his  claim  in  a  court  of 
law,  had  it  been  a  legal  estate),  under  no  dis- 
ability, and  where  there  has  been  no  fraud, 
will  constitute  a  bar  to  equitable  relief,  by 
175*]  analogy  to  the  statute  of  limitations,  *if, 
during  all  that  period,  the  possesaion  has 
been  held  under  a  claim  unequivocally  adverse 
and  without  anything  having  been  done  or 
said,  directly  or  indirectly,  to  recognize  the 
title  of  such  rightful  owner  by  the  adverse  pos- 
e^or."  Upon  this  ground  alone  the  bill  was 
dismissed.  The  plaintiff  appealed  to  the  House 
of  Lords,  and  the  decree  was  affirmed. 


The  Lord  Chancellbr,  In  delivering  Ma  opin- 
ion in  the  House  of  Lords,  took  a  distinction^ 
as  to  length  of  time,  between  trusts,  "Bomft 
being  expreaa,  and  sane  implied."  th* 
case  of  a  strict  trustee,  it  was  his  duty  to  tak* 
care  of  the  interest  of  his  cestui  que  trust,  ud 
he  was  not  permitted  to  do  anything  advemo 
to  it;  a  tenant  also  had  the  duty  to  preserve 
the  interests  of  his  landlord;  and  many  acts,, 
therefore,  of  a  trustee,  and  a  tenant,  which,  if 
done  b^  a  stranger,  would  be  acta  of  adverso 
possession,  would  not  be  so  in  them,  from  ita 
being  their  duty  to  abstain  &om  them." 

Ill  a  ease  of  actual  adverse  possession,  how 
ever,  as  was  that  before  the  House,  his  lonl- 
ship  considered  twenty  years  as  constituting  & 
bar.  Lord  Redesdale  was  of  the  same  opin- 
ion, and,  in  the  course  of  his  address,  ronarkeA 
that  "it  had  been  argued  that  the  Marquis 
Cholmondeley  might,  at  law,  have  had  a  writ 
of  right.  That  was  a  writ  to  which  particular 
privileges  were  allowed,  but  courts  of  equity 
had  never  regarded  that  writ,  or  writs  of  forme- 
don,  or  others  of  the  same  nature.  They  had 
always  considered  the  provision  in  the  stotute 
of  James,  which  applied  *to  rights,  and  [*17» 
titles  of  entry,  and  in  which  the  period  of  lim- 
itation was  twenty  years,  an  that  by  whieb 
they  were  bound,  and  it  was  that  npMi  wUdk 
they  had  constantly  acted." 

"Hiis  is  not  an  express  trust.  The  deftad* 
ants  are  not,  to  use  the  language  of  the  Lord 
Chancellor  in  the  ease  last  cited,  "strict  trua^ 
tees,  whose  duty  it  is  to  take  care  of  the  Interest 
of  ceatuis  que  trust,  and  who  are  not  permitted 
to  do  anything  adverse  to  it"  Thef  hold 
under  a  title  in  all  respects  adversary  to  that 
of  the  plaintiff,  and  their  possession  Is  an  ad- 
versary possession.  In  all  cases  where  such  * 
possession  has  continued  for  twenty  years,  it 
constitutes,  in  the  opinion  of  this  court,  a  com- 
plete bar  in  equity.  An  ejectment  would  b» 
barred,  did  the  plaintiff  possess  a  legal  title. 

This  point  has  been  decided  in  the  same 
manner  by  the  courts  of  Kentucky.  The  coun- 
sel for  the  plaintiff  insist  that  those  decisions 
are  founded  on  the  peculiar  opinions  entertained 
by  that  court  respecting  writs  of  right.  We 
do  not  think  so.  Their  doctrine  on  that  sub- 
ject is,  indeed,  used  as  an  auxiliary  argument; 
but  it  is  merely  auxIHary  to  an  opinion  formed 
without  its  aid. 

The  decree  of  the  Circuit  Court  Is  to  be  re- 
versed, and  the  cause  ronanded  to  that  courts 
with  instructions  that  the  entry  under  which 
the  plaintiff  claims  Is  valid;  but  that -the  ad- 
versary p<Msessi(m  of  the  defendants,  lespee- 
tively,  constitutes  a  complete  bar  to  the  plain- 
tifTs  bai,  "wherever  it  would  c<mstitute  E*17T 
a  bar  to  an  ejectment,  did  the  plaintiff  nossess 
a  legal  title.'  ' 


1. — Although,  in  general,  length  of  time  la  n* 
bar  to  an  express  trust,  clearly  established  t» 
have  once  existed,  yet,  as  leoRth  of  time  necessa- 
rily ODBcnrea  all  haman  evldpnce,  and  deprlvea 
parties  of  the  means  of  ascertaining  tbe  oatore 
of  the  original  transactions,  ft  operates,  by  war 
of  presumption.  In  favor  of  innocence,  and  against 
the  ImpuUtlon  of  fraud.  Jt  was  therefore  held 
by  this  court  that  the  lapse  of  forty  years,  and 
the  deatb  of  all  the  original  parties,  would  dls- 
chari^  and  extlngulafa  a  tnis't,  proved  once  to  have 
existed  by  strong  circumstances;  by  analogy  tfr 
the  rule  of  law,  which,  after  the  lapse  of  time, 
presumes  the  payment  of  a  debt,  snrrender  of  e 
deed,  and  extinguishment  of  a  trust,  where  dr* 
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178*]  *Decree.-^Thi8  cause  came  on,  etc. 
On  eonaideration  wher«of,  this  court  is  of 
(^naion  that  there  is  error  in  the  decree  of  the 
1T9*]  said  Circait  "Court,  in  this,  that  the  said 
court  determined  that  the  entry  in  the  IdU  men- 
tioned, made  by  Walker  Daniel,  on  the  flrat 
180*]  day  of  April,  1784,  'and  explained  on 
the  first  day  of  July  of  the  same  year,  on 
which  the  plaintiff's  title  is  founded  is  in- 
valid; Whereas,  this  court  is  of  opinion 
181*]  'that  tiie  same  is  a  Talid  entry.  It  Is 
tha«fore  ordered  and  decreed  that  the  decree  of 
the  said  (^reoit  Court,  dismissing  the  plaintifiTs 
Ull,  oni^t  to  be,  and  the  same  is  hereby,  re- 
msed  and  aaunlkd.  And  this  omirt  is  further 
of  ofrinion  that  in  cases  of  adirarsary  title,  such 
an  adrersary  possession  as  would  bar  an  eject- 
ment, did  the  plaintiff  possess  the  legal  title, 
eonatitutes  also  a  bar  to  a  bill  in  equity.  It  Is 
therefore  further  ordered  and  decreed  that  this 
cause  be  remanded  to  the  said  Circuit  Court, 
with  inatnietioni  to  take  such  farther  pro- 
ceedings therein,  conformably  to  this  opimoD, 
as  may  be  agreeable  to  equity  and  good  oon- 
sdmce.  All  which  is  ndered  and  decreed  ac- 
eordingly. 


[Chancery.] 
CARNEAL  et  al..  Appellants. 

V. 

BANKS,  RespiHident. 
BANKS,  Appellant, 

GARNEAL  et  al..  Respondents. 

The  joinder  of  Improper  parties,  as  cltlseDS  of 
the  Bsme  state,  etc.  will  oot  affect  the  Jarlsdictlon 
of  the  circuit  courts  lo  equity,  as  between  the 

Sartles  who  are  properlf  before  the  court,  U  m. 
ecree  may  be  proDOunced  as  between  the  partlea 
who  are  cttlsens  of  the  same  state. 

A  decree  must  be  suatalned  by  the  allecntiona  of 
the  parties,  as  well  as  if  the  proofs  Id  the  cause, 
and  cannot  bo  founded  Dpon  a  fset  not  put  In  iMoe- 
by  the  pleadings. 

The  treaty  of  1778,  between  the  United  ['isa 
States  and  France,  allowed  the  citizens  of  either 
country  to  bold  lands  fa  the  other ;  and  the  title, 
once  vested  In  a  French  subject,  to  hold  lands  In 
the  United  States,  was  not  devested  by  the  abroga- 
tion of  that  treaty,  and  the  expiration  of  the  sub- 
sequent convention  of  1800. 

BUI  to  rescind  a  contract  for  tbe  exchange  of 
lands  dismissed  under  the  special  circumstances- 
of  the  case. 


eomstaoces  require  It.  Prevost  t.  Grats,  (ante 
Vol  TI.  p.  481,  497.)  la  the  case  of  Hillary  v. 
Waller,  12  Tea.  26S,  the  whole  subject  of  pre- 
BomptloDi  from  the  lapse  of  time  Is  gone  fully 
lato  by  Lord  Brskine,  both  as  applicable  to  Incor- 

ereal  hereditaments,  and  where  there  Is  a  wrlt- 
I  title.  He  ststes  the  doctrine  to  be  founded  in 
reason,  tbe  nature  and  character  of  man,  and  thS 
resnlt  of  human  experience.  "It  resolves  itself 
lato  this:  that  a  man  will  naturally  enjoy  what 
belongs  to  him."   "It  has  been  said  yon  cannot 

8 resume,  unless  you  believe.  But  it  is  because 
icre  are  no  means  of  creating  belief  or  dlsbellet 
that  sadi  general  presumptions  are  raised  upon 
sobjeets  of  which  Uiere  Is  no  record  or  written 
nnlmenL  Therefore,  upon  tbe  weakness  and  in 
Ormlty  of  all  hnman  trlbUDals,  Judging  of  matters 
of  antiqul^.  instead  of  belief,  which  moat  be  tbe 
foundanon  of  the  Judgment  upon  a  recent  trans- 
action, where  the  circumstances  are  Incapable  of 
forming  anytblSK  like  belief,  the  legal  presump- 
tion holds  the  place  of  particular  and  Individual 
belief." 

Altboocb  some  of  tbe  principles  laid  down  in 
this  decision  seem  to  be  questioned  by  Ur.  Sugden, 
fa  bis  treaties  on  the  Law  of  Vendors  and  Pur- 
diasers  (p.  250),  yet  it  was  cited  with  entire  ap- 

Srobatloii,  and  its  doctrine  adopted  by  this  court, 
I  determining  the  above  case  of  Prevost  t.  Orats, 
ante.  Vol.  TI.  p.  504. 

In  tbe  case  of  Smith  Clay  (reported  in  8'  Bro. 
Ch.  Rep.  63S,  note),  and  which  Is  also  cited  and 
adopted  ^  this  court  In  tbe  case  of  Thomas  v. 
Barvle's  Heirs,  ante,  p.  146,  Lord  Camden  aays: 
"A  court  of  equity,  which  is  never  active  In  relief 
against  conscience,  or  public  convenience,  has  al- 
waya  refused  Its  aid  to  stale  demands,  where  the 
party  bas  slept  upon  his  right,  and  acquiesced  for 
a  neat  length  of  time.  NotblOK  can  call  forth 
tins  court  Into  activity,  bnt  conscience,  good  faith, 
and  reasonable  diligence ;  where  these  are  want- 
ing, the  court  Is  passive,  and  does  nothing. 
Laches  and  neglect  are  always  discontenanced, 
and,  therefore,  from  the  be^nnlng  of  this  luris- 
dlctlon,  there  was  always  a  limitation  to  suits  In 
this  coart-"  After  applying  this  principle  to  limit 
a  UU  of  review  and  appeals,  by  analogy  to  the 
Statute  coneeroiiaK  writs  of  error,  he  proceeds  to 
dte  the  maxim,  tixpedlt  r^l  pubilcn  ut  sit  Qnls 
iltlnm,  and  to  state  that  It  had  prevailed  In  the 
Coort  of  Equity,  in  all  times,  without  the  help 
of  an  act  of  parliament  "Bnt  as  tbe  court  has 
DO  legislative  authority,  it  could  not  properly  de- 
One  the  time  of  bar,  or  s  posttlve  rule,  to  an 
hour,  a  minute,  or  a  year:  it  was  governed  by 
drenmstances.  But  as  oft^n  as  parllnmcnt  hod 
limited  tbf  time  of  action  and  remedies  to  a  cer- 
Utn  period  In  legal  proceedings,  the  Conrt  of  Chan- 
wry  adopted  that  rule,  and  applied  It  to  similar 
coses  In  equity.  For  where  tbe  legislature  bad 
«  L.  ed. 


flxed  the  time  at  law.  It  wpuld  have  been  prepos- 
terous for  equity,  which,  by  Its  own  proper  au- 
thority, always  maintained  a  limitation,  to  coun- 
tenance laches  beyond  tbe  period  that  law  bas  been 
confined  to  by  parliament.  Therefore.  In  all  cases 
where  tbe  legal  right  has  been  barred  by  par- 
liament, the  equitable  right  to  the  same  thiug  uan 
been  concluded  by  tbe  sam$  bar.  Thus,  the  ac- 
count of  rents  and  profits,  in  a  common  case,  shall 
not  be  carried  beyond  six  years.  Nor  shall  re- 
demption be  allowed  after  twenty  years'  possession 
in  a  mortgagee." 

So,  also,  this  court,  In  the  case  of  Hughes  v.  Ed- 
wards (ante.  Vol.  IX.,  pp.  489,  497),  adopted  tbe 
same  principle  In  relatfon  to  tbe  effect  of  the 
lapae  of  time  upon  tbe  resi>ective  righta  of  mort> 
gageor  and  mortgagee,  and  of  purchasers  claiming 
under  tbe  former. 

The  great  case  of  Cbolmondeley  t.  Clinton,  cited 
In  tbe  text,  was  that  of  an  estate  subject  to  a 
mortgage  In  fee,  being  In  settlement  with  an  ulti- 
mate limitation  to  the  right  heirs  of  B.  R. ;  A.,  on 
the  expiration  of  tbe  previous  estate,  entered, 
claiming  to  be  entitled,  under  the  limitation :  ana 
he,  and  after  bis  death,  bis  son,  contloaed  In  quiet 
possession,  paying  Interest  on  tbe  mortgage,  for 
twenty  years.  It  was  finally  determined,  after 
much  litlsatlon,  that  the  devisee  of  the  person 
really  entitled  under  tbe  limitation,  was  barred  by 
the  length  of  time. 

The  case,  as  first  decided  in  tbe  Court  of  Chan- 
cery, wilt  be  found  reported  In  2  Ueriv.  Rep.  17Sr 
357,  where  It  was  determined,  by  Sir  W.  Grant,  M. 
R.,  that  the  lapse  of  time  was  no  bar  by  analon 
to  tbe  statute  of  limitations.  Upon  its  afterwaras 
coming  on  before  bis  successor.  Sir  T.  Plumer,  the 
latter  delivered  a  learned  and  elaborate  Jndement, 
which  will  be  found  reported  in  2  Jacobs  ft  Walker, 
138,  tending  to  show  that  wherever  In  the  claim  of 
a  le^l  estate,  the  remedy  Is  bsrred  in  a  court  of 
law  oy  the  statute  of  limitations,  tbe  remedy  for 
an  equitable  estate  will  be  equally  barred,  by  the- 
lapse  of  the  same  period  of  time.  In  a  court  of 
equity.  An  appeal  was  taken  to  tbe  House  ot 
Ixirds,  and  in  moving  the  Judgment  of  tbe  House, 
Lord  Eldon  adverted  to  the  general  principles 
adopted  by  courts  of  equity  on  tbe  subject  of 
length  of  time,  and  observed  on  "the  vast  differ- 
ence between  trusts,  some  being  express,  fomc  tm- 

{lUed ;  some,  relations  formed  between  IndlTldiuU* 
n  the  matter  In  which  ttaey  deal  with  each  other, 
and  In  which  It  could  hardly  be  said,  that  one  was 
trustee,  and  the  other  cestui  que  trust,  and  yet  It 
could  not  well  be  denied  that  for  some  purposes 
they  were  so.  Of  tbls  kind,  be  took  the  relation 
between  a  mortgageor  and  mortgagee  to  be.  In  tbe 
case  of  a  strict  trustee,  it  was  bis  duty  to  take 
care  of  the  interest  of  his  cestui  que  trust,  and  be 
was  not  permitted  to  do  anything  adverse  to  it ;  a 
tenant,  also,  had  a  duty  to  preserve  the  Interests  of 
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THESE  causes  was  areued  bj  Mr.  Jones  for 
Banks,  and  by  Ux,  Bibb  tar  Cameal  and 
others. 

Mr.  Chief  Justice  Hanhall  delivered  the 

opinion  of  the  court: 

These  appeals  are  from  a  decree  of  the  Cir- 
cuit Court  for  the  district  of  Kentucky,  in 
which  Caraeal's  heirs  were  decreed  to  pay 
Henry  Banks  $2,500,  for  failing  to  perform  a 
oontract  altered  into  between  Thomas  Car- 
neal,  their  ancestor,  and  the  said  Henry  Banks. 

The  bill  filed  by  Henry  Banks,  charges  that 
his  agent,  Cuthbert  Banks,  entered  into  a  con- 
tract with  Thomas  Carneal,  whereby  he  agreed 
to  transfer  to  Carneal  the  right  of  the  said 
Banks  in  30,000  acres  of  land  purchased  by 
him  from  John  Harvie,  for  which  right  said 
Cameal  "agrees  to  give  a  tract  of  2,000  acres 
of  land  on  Green  Eiver,  patented  for  Philip 
Philips,  which  was  sold  ont  of  a  tract  of  22,100 
seres,  by  Philips,  to  Michael  Lacassaign,  de- 
ceased, by  said  Lacassaign  to  said  Carneal,  on 
the  30th  of  July,  1797,  for  which  land  said 
Carneal  is  to  make  a  ^eral  warranty  deed 
whenever  thereunto  required." 
•  The  bill  further  charges  that  Cameal  was 
guilty  of  fraud  in  pretending  to  have  a  good 
188^]  title  *to  the  said  2.000  acres  of  land,  the 
vhole  being  covered  with  better  title,  and  in 
representing  the  land  as  much  more  valuable 
than  it  really  is.  The  bill  prays  that  the  con- 
tract may  be  rescinded,  and  that  the  plaintiff 
may  be  re-instated  in  his  rights  to  the  said 
30,000  acres  of  land,  or  have  the  value  thereof 
in  damages.  And  that  the  heirs  of  John  Har- 
vie, deceased,  in  whom  the  legal  title  to  the 
said  30,000  acres  remains,  may  be  decreed  to 
convey  the  same  to  him. 

The  heirs  of  T.  Cameal  deny  all  fraud  in  his 
representation  of  the  value  of  the  land  sold  to 
the  plaintiff,  and  insist  on  their  ability  to  con- 
vey the  same.  They  admit  that  the  deed  from 
Lacassaign  to  him  was  not  recorded  within 
the  time  limited  by  law,  one  of  the  three  sub- 
scribing witnesses  then  required  for  its  proof, 
having  died  before  it  was  offered  to  the  court. 
In  conse<|uence  of  this  circumstance,  Cameal, 
in  1779,  mstituted  a  suit  in  chancery  against 
Lacassaign,  to  perfect  his  title,  which  abated 
1^  his  death.   The  law  being  so  changed  as  to 

his  landlord :  and  man;  acts,  therefore,  oC  a  tmstee 
«nd  tcnanL  wblcb.  U  done  by  a  stranger,  would  be 
acts  of  adverse  posseBalon,  would  not  be  so  la 
them,  from  Its  being  their  dutjr  to  abstain  from 
them.  But  the  case  of  a  mortgagee  was  different, 
be  being  at  liberty  to  bold  possession,  and  not  be- 
■comlng  strlctlT  a  trustee  until  the  money  was 
tendered  to  him.  and  havlofi  a  right.  If  he  contin- 
ued Id  possession  for  twenty  years,  without  ac- 
knowledging the  mortgage,  to  turn  round  on  the 
mortgageor,  and  say  that  the  estate  was  bis  own. 
His  lordship  could  not  agree  to,  and  had  never 
'beard  of,  such  a  mie,  as  that  adverse  possession, 
however  long,  would  not  avail  against  an  equitable 
-estate :  he  meant,  where  there  was  no  duty  which 
the  person  who  has  It,  has  undertnken  to  discharge 
for  nim  against  whom  he  pleads  adverse  posses- 
:8!on.  The  possession  of  Lord  Cllntoii  was  adverse ; 
It  had  been  said  that  It  was  taken  by  conseut, 
founded  on  mistake  ;  but  that  did  not  make  the  pos- 
session the  less  adverse,  becanue  Lord  Clinton  took, 
and  kept  It  for  himself,  where  he  owed,  as  It  ap- 
peared to  him.  no  duty  to  Lord  Orford.  He  con- 
•cluded  by  stating  his  opinion  to  be.  that  adverse 
-possession  of  an  equity  of  redemption  for  twenty 
years,  was  a  bar  to  another  person  claiming  the 
same  equity  of  redemption,  and  worked  the  same 
effect,  as  disseisin,  abatement,  or  Intrusion,  with 
3*8 


admit  deeds  to  record  on  the  oath  of  two  sub- 
scribing witnesses,  this  deed  was '  recorded  in 
1814,  and  the  defendants  are  willing  to  con- 
vey, if  directed  so  to  do. 

The  defendants  farther  state  that  the  plain- 
tiff's original  claim  on  the  said  30,000  acres  of 
land,  was  to  only  a  moiety  thereof,  the  other 
moiety  being  the  property  of  the  locator,  which 
has  been  transferred  to  the  defendants.  The 
said  Banks  assigned  the  survey  to  J.  Harvie, 
that  the  patent  might  issue  m  his  name,  in 
trust  for  the  person  entitled  to  the  locator's 
moiety,  and  the  title  still  'remains  in  [*184 
Harvie's  heirs,  encumbered  by  debts  due  from 
Banks  to  Harvie,  and  by  an  obligation  in  which 
Harvie  was  bound  to  Thomas  Madison,  as  sure- 
ty for  Banks,  for  the  conveyance  of  military 
lands  north-west  of  the  Ohio.  To  obtain  a 
title  from  Harvie,  the  said  Cameal,  in  Septem- 
ber, 1799,  bound  himself  to  pay  the  debt  due 
from  Banks,  with  Harvie  aa  his  security,  to 
Madiscni,  on  condition  that  Banks  would  deliver 
him  military  land-warrants  to  the  amount  of 
4,300  acres;  and  it  was  expressly  stipulated 
that  Cameal  should  retain  the  title  to  the  said 
2,000  acres  of  land  until  Banks  should  perform 
this  contract.  He  requires  the  plaintiff  to 
show  how  he  has  performed  it.  They  under- 
stand that  Harvie's  heirs  have  a  claim  on  the 
estate  of  their  ancestor,  of  which  they  know 
nothing  certain,  and  aver  that  the  title  to  the 
locator's  moiety  of  the  said  30,000  acres  of  land 
remains  in  the  said  heirs.  The  defendants, 
then,  pursuing  a  practice  authorized  by  law  in 
the  state  courts  of  Kentucky,  pray  that  their 
answer  may  be  received  as  a  cross  bill;  and 
that  Harvie's  heirs,  as  well  as  Banks,  may  be 
made  defendants  to  it,  and  may  answer  it ;  and 
that  the  whole  controversy  may  be  settled. 

On  the  20th  of  September,  1799,  J.  Harvie 
conveyed  to  T.  Carneal  the  moiety  of  the  said 
patent  for  30,000  acres,  which  had  been  sold  by 
the  said  hanks  to  Carneal. 

On  the  same  day,  the  following  agreement 
was  entered  into: 

Thomas  Carneal  agrees  to  pay  John  Preston 
or  John  Harvie,  3,200  acres  of  military  land) 
•lying  on  the  north-west  side  of  the  [*185 
river  Ohio,  surveyed  on  or  before  the  10th  day 
of  October,  1795,  to  satisfy  a  bond  executed  by 

respect  to  legal  estate ;  and  that,  for  the  quiet  and 
peace  of  titles,  and  the  world.  It  ought  to  nave  the 
same  effect.  Lord  Bedeadale  concurred,  and  the  de- 
cree was  afflrmed. 

Altbongh.  In  general,  lapse  of  time  Is  not  a  bar 
to  a  direct  trust,  as  between  trustee  and  cestui  que 
trust,  so  long  as  there  fs  a  continuing  and  subsfst- 
Ing  trust  acknowledged  and  acted  upon  between 
the  parties,  yet  this  must  be  understood  as  apply- 
ing to  such  trusts  only  as  are  the  creatures  of  a 
court  of  equity, 'or  strict  technical  trusts,  and  not 
to  those  wblcb  are  witblo  the  cognizance  of  a  court 
of  law ;  for.  Id  regard  to  all  those  trusts  which  are 
the  ground  of  an  action  at  law.  and  where  there  Is 
a  concurrent  jurisdiction  at  law,  and  In  equity, 
the  rule  Is  the  same,  and  the  statute  Is  a  bar,  botli 
In  a  court  of  law  and  equity.    Kane  v.  Bloodgood, 

7  Johns.  Cb.  R^p.  90,  127.  And.  though  In  cases* 
of  trusts  peculiarly  and  exclusively  of  equity  juris- 
diction, the  statute  does  not  apply,  yet.  ff  the  trus- 
tee denies  the  right  of  the  cestui  que  trust,  and  the 
possession  of  the  property  becomes  adverse,  lapse 
of  time  may  constitute  a  bar  In  equity,  lb.  And 
where  a  person  takes  possession  of  property  In  bis 
own  right,  and  Is,  afterwards,  by  evidence  or  con- 
structton,  changed  into  a  trustee,  be  may  Insist  on 
the  lapse  of  time  as  a  bar.    Deceu^he  v.  Savatler, 

8  Johns.  Ch.  Bep.  190. 
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ibe  si^  John  Harrie,  as  securitj  for  Henry 
Banks,  to  Thomas  Madison,  deceased,  dated 
tiie  6th  day  of  December,  1795;  provided  the 
<aid  Carneal  shall  reoeive  from  Cnthbert  Banks, 
in  Kentucky,  4,300  acres  of  military  continen- 
tal land-warrants,  within  ninety  days  aftw  the 
said  Carneal  shall  make  demand  of  them  of 
<7Dthbert  Bonks,  in  Lexington,  in  Kentucky; 
and  provided  the  said  Carneal  shall  not 
receive  the  warrants,  he  will  not,  afterwards, 
be  bound  to  take  them  unless  he  pleases, 
Henry  Banks  agrees  that  he  will  furnish  the 
aaid  4,300  acres  of  military  land- warrants, 
through  the  agency  of  Cuthbert  Banks,  with- 
in  the  time  above  mentioned;  and  if  he  fails 
to  do  so,  and  the  said  Thomas  Carneal  satis- 
fy the  bond  for  military  land  due  the  estate 
of  the  said  Thomas  Madison,  as  aforesaid,  by 
the  said  H.  Banks  and  J.  Harvie,  in  such  case 
the  aaid  H.  Banks  obliges  himself  to  satisfy 
and  pay  off  the  said  obligation,  according  to 
its  true  value,  upon  the  application  of  the  said 
Thomas  Carneal,  or  still  to  give  the  4,300 
acres  of  military  land-warrants,  at  the  option 
of  the  said  Carneal."  Signed  by  H.  Banks  and 
T.  CameaL 

There  are  letters  from  J.  Harvie  to  T.  Car- 
neal, the  last  dated  the  3d  of  March,  1802,  not 
long  before  his  death,  urging  T.  Carneal  to 
satisfy  the  debt  to  the  estate  of  T.  Madison. 

The  answer  of  BaiUcB  to  what  is  termed  the 
«ros8  bill,  states  that  he  hiss  sued  Madison's 
representatives  in  Virginia,  to  compel  them  to 
186*]  receive  *a  compensation  in  money  for 
the  military  lands  he  was  bound  to  pay,  there 
being  no  lands  which  are  within  the  descrip- 
tion of  the  obligation;  and  that  the  suit  is 
still  depending. 

The  parties  agree  that  the  debt  to  Madison 
1m  not  satisfied!  and  that  the  representatives  of 
J.  Harvie  hold  an  obligation  of  T.  Carneal,  de- 
iseased,  for  payment  of  the  same,  or  as  indem- 
nification to  H.,  as  referred  to  in  the  answer 
and  pleadings  in  the  same. 

In  May,  1819,  the  plaintilT  filed  an  amended 
hill,  stating  that  Michael  Lacassaign  was  an 
alien,  and  never  became  a  citizen  of  the  United 
States.  That  his  deed,  being  proved  by  only 
two  witnesses,  eould  not  pass  the  title  to  T. 
CameaL  That  Carneal  knew  his  title  to  be 
defective  when  he  sold  to  Banks.  That  Lacas- 
aaJgn  left  no  heirs  in  this  country,  and  has 
made  some  person  in  France  his  residuary  leg- 
-atee.  That  there  are  debts  and  judgments 
against  him  to  a  large  amount,  which  bind  the 
land. 

The  answer  admits  Lacassaign  to  have  been 
«  Frenchman,  but  not  an  alien.  That  he  emi- 
grated early  to  this  country,  before  and  at  the 
«lose  of  the  war,  and  continued  a  citizen  till 
his  death.  They  insist  that  the  legal  title 
passed,  by  the  deed  of  the  said  Lacassaign,  and 
tfeny  that  the  land  is  encumbered. 

The  Circuit  Court  was  of  opinion  that  the 
contract  between  Banks  and  Carneal  required 
that  the  tract  of  2.000  acres,  which  Carneal 
hoand  hiiMetf  to  convey  to  I^nks,  should  be 
m  tract  lying  on  Green  River,  and  that  as  the 
187»]  land  did  'not  touch  the  river  in  any 
part,  it  did  not  correspond  with,  and  could 
not  satisfy  the  contract.  The  court  therefore 
directed  an  issue  to  ascertain  the  average  val- 
ue of  2  000  acres,  part  of  the  land  granted  to 
•  Led. 


Philips,  to  bind  on  the  river;  and  on  receiving 
the  verdict  of  the  jury,  directed  its  amounl, 
with  interest  thereon,  to  be  paid  to  the  plain* 
tiff. 

From  this  decree  both  parties  have  appealed; 

and  the  counsel  for  Cameal's  heirs  assign  for 
error, 

1.  That  the  Circuit  Court  had  no  jurisdic- 
tion. 

2.  That  there  is  no  allegation  that  the  land 
does  not,  in  point  of  location,  fit  the  descrip- 
tion of  it  in  the  contract. 

8.  That  the  plaintiff  has  no  right  to  relief  in 
equity,  until  he  releases  Cameal's  representa- 
tives from  their  undertaking  to  Harvie;  and 
Cameal's  hdrs  have  a  right  in  equity  to  re- 
tain the  land  as  an  indemnity  for  that  under- 
taking. 

4.  If  Banks  can  recover  on  the  agreement, 
his  remedy  is  at  law. 

6.  The  decree  against  the  heirs  personally  is 
erroneous.  They  are  not  named  in  the  con- 
tract, and  the  swtute  of  Kentucky  does  not  au- 
thorize a  suit  against  them  personally  in  such 
a  case. 

1.  The  objection  to  the  jurisdiction  of  the 
court  is  founded  on  this:  That  Banks  states 
himself,  in  his  bill,  to  be  a  citizen  of  Virginia, 
and  does  not  state  the  heirs  of  Harvie  to  be 
citizens  of  Kentucky.  They  are,  in  truth, 
citizens  of  Virginia. 

*If  ttie  mlidlty  of  this  objection,  so  [*188 
far  as  respects  Harvie's  heirs,  be  unquestiona- 
ble, it  cannot  affect  the  suit  against  Cameal's 
heirs,  unless  it  be  indispensable  to  bring  Har- 
vie's heirs  before  the  court,  in  order  to  enable 
it  to  decree  against  Cameal's  heirs.  This  is  not 
the  case.  Harvey  had  conveyed  to  Caracal, 
Banks's  moiety  of  the  30,000  acre  tract  of 
land,  so  that  his  heirs  have  no  lien  upon  it; 
and  they  never  had  a  claim  on  the  ^000  acre 
tract.  They  are  made  defendants  by  Banks, 
under  the  idea  that  the  title  to  the  land  sold 
1^  him  to  Cameal  was  in  them;  but  this  is  a 
mistake.  The  title  to  that  land  was  in  Car- 
neal's  heirs;  and  Banks  can  have  no  claim  on 
the  locator's  moiety,  the  title  to  which  seems 
to  have  been  retained  by  Harvie.  The  bill, 
therefore,  as  to  Harvie's  heirs,  may  be  dis- 
missed, without  in  any  manner  affecting  the 
suit  against  Cameal's  heirs.  That  they  have 
been  improperly  made  defendants  in  his  bill, 
cannot  affect  the  jurisdiction  of  the  court  as 
between  those  parties  who  are  properly  before 
it.  It  is  the  matter  contained  in  what  is 
termed  the  cross  bill,  which  may  bring  Har- 
vie's heirs  into  the  cause;  and  in  that  suit 
they  would  be  proper  parties,  were  they  to 
appear,  because  the  plaintiffs  in  it  are  all  citi- 
zens of  Kentucky,  and  the  defendknts  appear 
to  be  all  citizens  of  Virj^nia.' 

2.  The  second  error  assigned  has  more 
weight.  The  variance  between  the  location  of 
the  land  *8old  by  Cameal  to  Banks,  [*189 
and  the  description  of  it  in  the  contract,  is 
not  averred  in  the  bill,  and  is,  consequently, 
not  put  in  issue.  The  maxim,  that  a  decree 
must  be  sustained  by  the  allegations  of  the 
parties,  as  well  as  by  the  proofs  in  the  cause. 


1. — Vide  ante,  Wormley  v.  Wonnley,  and  note  I, 
Vol.  VIII..  p.  451 ;  Kerr  v.  Watts,  Vol.  VI.,  p.  BBS; 
Cameron  v.  M'Roberts,  Vol.  }II.,  p.  691;  Rassel  v. 
Clark,  7  Crancit  92. 
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is  too  well  established  to  be  disregarded.  It  is 
on  this  &ct  onljf  that  the  CKreuit  Court  has 
rescinded  the  contract,  and  we  do  not  think 
there  is  any  other  cause  which  would  justify 
its  being  set  aside.  The  alleged  alieuage  of 
Lacassaign  constitutes  no  objMtion.  Had  the 
fact  been  proved,  this  court  decided,  in  the  case 
of  Chirac  v.  Chirac  (reported  in  2  Wheat.  Rep., 
259),  that  the  treaty  of  1778,  between  the 
United  States  and  France,  secures  to  the  citi- 
lens  and  subjects  of  dther  power  the  privilege 
of  holding  lands  In  the  territory  of  the  other; 
and  the  omission  to  record  the  deed  in  time  may 
involve  the  title  in  difficulty,  but  does  not  an- 
nul it.  That  circamstance  might  oppose  con- 
siderable obstacles  to  a  decree  for  a  spedflc 
performance,  if  sought  by  Cameal's  heirs,  but 
does  not  justify  a  decree  to  set  aside  the  con- 
tract. There  is  no  subsequent  purchaser,  nor 
is  It  eertain  that  the  title  which  Cameal's 
belrs  can  make,  will  or  can  ever  be  disturbed 
by  the  creditors  of  Lacassaign.  In  such  a  state 
of  things,  ttiere  is,  perhaps,  no  sufficient  cause 
for  the  interference  of  a  court  of  equity.  Did 
this  court,  then,  concur  with  the  Circuit  Court 
in  its  construction  of  the  contract  between 
Banks  and  Carneal,  the  decree  could  not  be  af- 
firmed, because  the  parties  hare  not  put  that 
fact  in  issue.  But  the  majority  la  rather  dis- 
1*0*]  posed  'to  the  mfilnion  that  the  words 
''lyfaig  on  Green  Rlver,^  as  used  in  this  con- 
tract, with  reference  to  a  specific  conveyance 
expressly  mentioned,  which  contains  within  it- 
self information  which  could  not  fail  to  sug- 
gest the  idea  that  the  land  did  not,  in  fact, 
bind  on  the  river,  may  be  satisfied  with  the 
land  actually  conveyed  by  Lacassaini  to  Car- 
neal. The  omission  of  Banks  to  charge  Car- 
neal with  a  misrepresentation  in  this  respect, 
countenances  tUs  explanation.  At  all  events, 
the  foct,  if  rdied  upon  by  him,  ought  to  have 
been  put  in  issue,  so  as  to  give  Cameal's  heirs 
an  opportunity  of  controverting  it,  and  of 
bringing  before  the  court  such  facts  as  might 
shed  light  upon  it. 

Were  thia  construction  to  be  established,  and 
were  there  no  equitable  objections  to  allowing 
Banks  the  full  benefit  of  his  contract,  a  specific 
poformanee  mij^t  be  decreed;  but  the  bill 
seeks  to  resdnd  the  contract,  and  contains  no 
prayer  for  general  relief. 

There  are,  too,  on  the  part  of  Cameal's  heirs, 
weighty  objections  to  such  a  decree  at  this 
time. 

3.  The  third  error  assigned  is,  that  Banks 
has  no  right  to  relief  in  equity  until  he  releases 
Oimeal's  representatives  from  their  undertake 
ing  to  Harvie;  and  Cameal's  heirs  have  a  right 
in  equity  to,  retain  the  title  to  the  2,000  acres 
of  land,  as  an  indemnity  for  that  undertaking. 

The  testimony  on  this  part  of  the  cause  is 
far  from  being  satisfactory. 

The  contract  of  the  20th  of  September,  1799, 
is  expressed  in  such  vague  terms  as  to  leave  it 
191*]  in  'some  measure  doubtful  whether 
Cameal  would  not  have  been  discharged  from 
the  obligation  it  imposed,  on  the  failure  of 
Cuthbert  Banks  to  deliver  the  military  land- 
warrants  for  which  it  stipulates  within  ninety 
days  after  they  should  be  demanded  in  Lexing- 
ton. But  it  does  not  appear  that  they  have 
ever  been  demanded;  and  the  fact  that  Har- 
soo 


vie's  conveyance  of  the  land  sold  by  Banks. 
to  Oameal  was  executed  on  the  same  day  witla 
this  contract,  goes  far  fai  showing  that  thfr 
parties  understwid  the  obligation  of  Caracal  to- 
be  absolute.  The  subsequent  letters  of  Har- 
vie to  Cameal  show  his  opinion  that  the  obli- 
gation of  the  contract  continued;  and  the  ad- 
mission of  Banks,  in  the  cause,  goes  to  the  same 
point.  The  court  must  therefore  consider  Car- 
neal's  heirs  as  still  liable  for  the  debt  due  front 
Banks,  with  Harvie  as  his  security,  to  Madi* 
son's  estate. 

It  is  alleged  that  Banks  agreed  that  the  Utle- 
to  the  2,000  acres  of  land  should  remain  li» 
Cameal  as  an  indemnity  for  thia  undartakliw; 
but  this  allegation  is  totally  unsupported  oy 
evidence. 

Cameal's  heirs  also  charge  that  they,  or 
some  of  them,  have  purchased  the  interest  of 
the  locator  In  the  30,000  acre  tract,  and  that 
^rvie's  heira  retain  the  title  till  Madison*^ 
claim  shall  be  adjusted;  but  of  this  there  is  n& 
proof. 

Since,  however,  the  legal  title  to  the  land 
sold  by  Cameal  to  Banks  remains  in  the  heira 
of  the  vendor,  the  court  is  not  satisfied  that 
equity  will  force  it  from  them,  or  compel  them 
to  make  compensation  in  money  for  any  breach 
of  the  contract,  *until  Banks  shall  in-  [*19^ 
demnify  them  for  the  undertaking  of  th^  an- 
cestor on  his  aoeount. 

It  is  unnecessary  to  proceed  farther  in  the- 
examination  of  this  case,  because  the  court  Is 
of  opinion  that  for  the  errors  already  stated^ 
the  decree  of  the  Circuit  Court  ought  to  be  re- 
versed, and  the  bill  be  dismissed  without  pnj- 
udioe. 

Decrea  reversed. 


[Chattcery.  Res  Adjudicata.  Lex  Loel.J, 
irCORHICX  et  tu.,  et  al.,  Appellanti^ 

V. 

SULUVANT  et  al.,  Respondents. 


The  courts  of  the  United  States  are  courts  of 
limited,  bat  not  ot  Inferior  Jurisdiction.  If  the 
JarlsdictioD  be  not  alleged  Id  the  proceeding  their 
jadgment  and  d^rees  may  be  reversed  for  that 
cause,  oa  a  writ  of  error  and  anneal ;  but,  until  re- 
versed, they  are  conclusive  evidence  between  par- 
ties and  privies. 

The  title  and  dlspoaltlon  of  real  property  Is  gov- 
erned by  the  lex  loci  rei  sItK. 

The  utle  to  lands  can  only  pass  by  devise,  ac- 
cording to  the  laws  of  the  state  or  country  where- 
the  lands  He.  The  probate  In  one  state,  or  coun- 
try, Is  of  no  vattdlty  as  jUTecUng  the  title  to  land» 
in  another. 


^PPEAL  from  the  Circuit  Court  of  Ohio. 

The  appellants  filed  their  bill  in  equity  in  th» 
court  btiow,  setting  forth  that  William  Craw- 


Note. — As  to  Jurisdiction  of  federal  courts,  see- 
notes  to  1  L.  ed.  U.  S.  489,  640 :  2  L.  ed.  U.  8. 
439,  654 ;  3  L.  ed.  U.  8.  36 ;  4  U  ed.  U.  S.  07.  124,. 
404. 

That  title  and  transfer  of  real  property  by- 
wilt  and  devise  are  fcovemed  by  laws  of  state  or 
country  where  situated,  see  notes  to  6  L.  ed.  U. 
8.  8SS;  post,  290,  367,  S88;  S  L.R.A.(N.S.)41S. 
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IftS*]  ford,  'deceased,  the  father  of  the  fe- 
male appellaois,  being  in  his  life-time  a  col- 
onel in  the  Virginia  line,  on  continental  eatab- 
Kshment,  and.  as  such,  entitled  to  the  quantity 
<if  6,666i  acres  of  land,  to  be  laid  off  between 
the  Scioto  and  Little  Miami  rivers,  on  the 
north-west  side  of  the  river  Ohio,  departed 
this  life,  having  first  duly  made  and  published 
his  last  will  and  testament,  bearing  date  the 
16th  of  June,  1782,  whereby  he  devised  all  hts 
estate,  not  otherwise  disposed  of  by  said  will, 
to  be  equally  divided  between  his  three  chil- 
dren, John  Crawford,  and  female  oomplain- 
Ants,  and  their  heirs  forever.  That  this  will 
was  proved  and  recorded  In  Westmoreland 
county,  in  the  state  of  Pennsylvania,  on. the 
10th  of  September  in  the  same  year.  -That  a 
warrant  for  the  above  quantity  of  land  was 
afterwards  issued  in  the  name  of  the  said  John 
Crawford,  as  heir-at-law  of  his  father,  un- 
der which  the  following  entries  were  made: 
One  for  800  acres,  which  was  surveyed  and 
patented  to  Lucas  SulHvant,  of  which  quantity 
400  acres  are  claimed  by  Bernard  Thompson; 
another  for  955|  acres,  which  was  surveyed  and 
patented  to  John  Annat,  but  then  claimed  by 
William  Winship;  another  for  956  acres,  pat- 
ented to  some  person  unknown,  but  claimed  by 
Samuel  Finley;  another  for  9S5  acres,  patented 
to  some  person  unknown,  but  believed  to  be 
claimed  and  possessed  by  Lucas  Sullivant. 

The  bill  then  proceeu  to  interrogate  the 
above  parties,  who  are  made  defendants,  sever- 
ally, as  to  their  knowledge  of  the  above  will, 
194*3  and  of  the  *title  of  the  female  com- 
plainants, and  requires  of  them  to  set  forth 
and  describe  the  lands  severally  claimed  by 
them,  from  whom  they  purchased,  at  what 
time,  and  for  what  price  the  same  was  pur- 
chased, and  when  the  purchase  money  was 
paid.  The  prayer  is  for  a  conveyance,  by  each 
defendant,  of  two-thirds  of  the  land  claimed  by 
tiwm  respectively,  and  for  possession. 

The  answer  of  the  heirs  of  Winship  states 
that  the  land  to  which  they  claim  title  was 
wnrehased,  for  a  valuable  consideration,  of 
Thomas  Armat,  by  their  father,  to  whom  a 
conveyance  was  made  in  the  year  1807.  That 
a  bill  was  filed  by  the  present  complainants, 
against  the  said  Thomas  Annat,  in  tm  District 
Court  of  raiio,  exercising  the  powers  and  juris- 
diction of  a  circuit  court,  for  the  land  now  in 
etmtroversy,  to  which  the  said  Armat  filed  his 
answer,  asserting  himself  to  be  a  bona  fide  pur- 
chaser of  the  land,  for  a  valuable  consideration, 
and  without  notice,  and  that,  the  cause  com- 
ing on  to  be  heard,  the  bill  was  dismissed  with- 
out costs,  after  which  decree  the  purchase  was 
made  of  Armat  by  the  defendant's  father. 
Tbsy  insist  upon,  and  pray  to  be  proteeted  by 
-the  said  decree. 

Knley  answers,  and  alleges  himself  to  be  a 
bona  fide  pnrchaser,  for  a  valuable  considera- 
tion, of  600  acres,  part  of  the  956  acres  men- 
tioned in  the  bill,  from  one  Beauchamp,  who 
claimed  as  assignee  of  Dyal,  who  was  assignee 
of  John  Crawford,  for  which  he  paid,  and  re- 
ceived a  patent,  before  notice  of  the  claim  of 
the  pontiffs,  or  of  the  will  of  William  Oraw- 
fdtd. 

105*]  *The  heirs  of  T^mpson  filed  a  plea  In 
har,  alleging  that  the  eomphunants,  in  the  year 
1S04,  ttad  their  UU  in  tlie  Distrlet  Court  of 
« li. 


Ohio,  exercising  the  powers  and  jurisdiction  of 
a  circuit  court,  against  B.  Thompson,  their  an- 
cestor, under  whom  they  claim,  setting  forth 
Hm  same  title,  and,  Btdwtantially,  the  same 
matters,  as  in  their  present  bill,  to  whidt  the 
said  Thompson  answered,  and  the  complain- 
ants replied,  and  upon  a  hearing  of  the  cause 
the  bill  was  dismissed  with  costs,  which  decree 
is  in  full  force,  etc. 

Sullivant  filed  a  simitar  plea,  and  the  bill 
was  dismissed,  as  to  him,  by  agreement. 

A  general  replication  was  put  in  to  the  an- 
swers of  Finl^  and  Winahip's  heirs,  and  a 
special  replication  to  the  plea  in  bar,  setting 
forth  the  record  in  the  former  suit,  and  alleg- 
ing that  the  proceedings  in  that  suit  were 
coram  non  judice,  the  record  not  showing  that 
the  complainants  and  defendant  in  that  suit 
were  citizens  of  different  states. 

Upon  the  hearing,  the  bill  was  dismissed,  and 
an  appeal  taken  to  this  court. 

Mr.  Doddndg^  for  the  appellants,  argued 
that  the  former  proceedings  in  the  XMstriet 
Court  of  Ohio,  pleaded  in  bar  of  the  present 
suit,  were  absolutely  null  and  void,  the  record 
not  showing  that  the  parties  to  that  suit  were 
citizens  of  different  states,  and,  consequently, 
the  suit  was  coram  non  judice.  The  courts  of 
the  United  States  are  all  courts  of  limited  ju- 
risdiction, and  the  presumption  is,  that  a  case 
is  without  their  'jurisdiction  until  the  [*19t 
contrary  appears.^  The  jurisdiction  must  ap- 
pear on  the  record,  either  as  arising  out  of  the 
character  of  the  piirtieB,  or  the  nature  of  the 
controversy.  If  It  arises  from  the  character 
of  the  parties,  ae  being  citizens  of  different 
states,  aliens,  etc.,  the  citizenship  or  alienage 
of  the  respective  parties  must  be  set  forth.* 
He  also  contended  that  the  probate  of  the  will 
of  W.  Crawford,  in  Westmoreland  county,  now 
a  part  of  the  state  of  Pennsylvania,  but  then 
daimed  b^  Vi^nia,  as  being  wititin  its  teiri- 
tariti  limits,  was  sufficient  to  pass  the  title  to 
the  lands  in  question;  but  if  this  were  not  so, 
th.4t  the  probate  and  record  of  the  will  was 
notice  to  all  the  world,  and  affected,  in  the 
view  of  a '  court  of  equity,  the  consciences  of 
the  grantees,  and  all  those  claiming  under 
them.  He,  however,  concluded  by  asking,  that 
in  case  the  decree  of  the  court  below  should 
be  affirmed,  that  it  nif^t  be  without  pmju- 
dice. 

Mr.  Scott,  contra,  insisted  that  the  appel- 
lants had  entirely  failed  In  establishing  any 
title  to  the  lands  in  question,  under  the  will  of 
W.  Crawford,  they  not  having  exhibited  a  pro- 
bate either  in  the  state  of  Virginia,  or  of  Ohio, 
which  then  constituted  a  part  of  Virginia.  By 
the  law  of  Virginia,  then  in  force,  it  was  neoes- 
saiy  that  a  wiu  of  lands  should  he  duly  proved, 
uid  admitted  to  *reeord  in  tlie  court  of  [*1VT 
the  county  where  the  testator  had  his  residence 
at  the  time  of  his  decease;  or,  if  he  had  no 
place  of  residence  in  the  state,  then  in  the 
County  Court  of  the  county  where  the  lands 
devisad  were  situate;  or,  if  the  land  was  of  a 
certain  value,  it  might  be  proved  in  the  Gen- 
eral Court.*   The  will  of  W.  Crawford,  whether 

1.  — ^Turner  v.  Bank  of  North  Amertea,  4  Dall.  8. 

2.  — Btnsbam  v.  Cabot,  8  Dall.  282;  Hossman  v.' 
HlgglnsoB.  4  Dall.  12 ;  AbeiemmUe  v.  Dopnis,  1 
Cranch*B  Rep.  8|iS;  Wood  v.  Wasnon,  %  Craacb's 

1f!^tlrginla  Bar.  CaOa,  1199,  &  I,  p.  109. 
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executed  in  Virginia  or  elsewhere,  oould  not 
liave  the  effect  to  pass  his  real  estate,  situate 
in  that  state,  unless  made  and  proved  in  cod- 
formity  with  its  laws.  It  belongs  to  the  sov- 
ereign power  of  every  state  to  prescribe  the 
rules  by  which  real  property  within  its  terri- 
tory shall  be  transferred.  No  courts  but  those 
of  Virginia  or  Ohio  could  have  jurisdiction  of 
this  will,  because  the  probate  must  depend  up- 
on the  legality  of  the  execution,  and  that  again 
must  depend  upon  the  lex  loci.  The  probate  of 
a  court  of  competent  jurisdiction  is,  by  the 
local  law,  conclusive  evidence  of  the  due  eace- 
eution  of  a  will  of  real  as  well  as  personal  es- 
tate. But  the  court  of  Westmoreland  county 
could  have  no  jurisdiction  of  the  probate  of 
this  will,  because  that  court  was  not  estab- 
lished under  the  authority  of  Virginia,  and  be- 
cause the  lands  did  not  lie  in  that  county,  nor 
was  the  testator  resident  there.  A  mere  eon- 
tested  claim  to  the  territorial  jurisdiction 
could  never  lay  the  foundation  to  establish  the 
validity  of  this  probate,  which  was,  in  fact, 
made  in  a  foreign  country.  It  is  laid  down, 
by  the  text-writers  on  this  subject,  that  "if  a- 
will  be  made  in  a  foreign  country,  disposing 
198']  of  goods  in  England,  'it  must  be  proved 
there."*  A  fortiori,  would  it  be  required  to  be 
proved  there  (if  by  the  English  law  probate 
of  a  Win  of  lands  were  conclusive),  where  it  re- 
lated to  real  property.'  If  this  will  could  not 
pass  the  legal  title  to  the  lands  in  controversy, 
neither  could  the  respondents  be  affected  wita 
constructive  notice  by  the  probate  in  Pennsyl- 
vania. Had  it  been  duly  proved  and  recorded  in 
the  state  where  the  lands  are  situate,  it  is  so 
vaguely  drawn  as  not  to  designate,  with  cer- 
tainty, the  particular  lands  in  question.  The 
claim  of  the  appellants  would,  therefore,  still  be 
but  a  latent  equity,  and  the  purchaser  from  the 
heir  would  be  protected.'  He  also  insisted  that 
the  respondents  were  protected  by  the  former 
decree  in  the  District  Court.  Although  the 
courts  of  the  United  States  are  courts  of  limited 
jurisdiction,  so  that  their  judgments  will  be  re- 
versed on  error,  unless  the  jurisdiction  appears 
upon  the  face  of  the  record,  yet  they  are  not 
inferior  courts  in  a  technical  sense;  and  so 
long  as  their  judgments  remain  unreversed, 
they  are  conclusive.  Their  judgments  may  be 
reversed  in  an  appellate  court  for  this  cause; 
but  they  are  not  mere  nullities.* 

Mr.  Justice  Washington  delivered  the  opin- 
ion of  the  court,  and  after  stating  the  case, 
proceeded  as  follows: 

199']  'The  question  which  the  plea  of 
Thompson's  heirs,  and  the  answer  of  Winship'a 
lieirs,  presents,  is,  whether  the  general  decree 
of  dismission  of  the  bill  in  equity,  filed  by  the 
present  plaintiffs  in  the  Federal  District  Court 
of  Ohio,  against  the  ancestor  of  these  defend- 
ants, under  whom  they  respectively  claim  title, 
is  a  bar  of  the  remedy  which  is  sought  to  be 
enforced  by  the  present  suit.   The  reason  as- 


1. — flier's  E^ec.  T2. 

2.  — Robertson,  Wilts,  50;  see  also  11  Tin.  Abr. 
US,  69 ;  1  Vern.  301 ;  1  Id.  Raym.  ^Bl ;  8  Mass. 
Rep.  618;  10  Mass.  Rep.  441;  Kerr  v.  Hoon,  9 
Wheat.  Rep.  56n.  B70. 

'3. — Lewis  V.  Uadlson,  1  Uanf.  303. 
4. — Kemps  T.  Kennedj,  6  Crancb's  Rep.  178.  ' 


signed  by  the  r^ioation,  why  that  decree  can- 
not operate  as  a  bar,  is,  that  the  proceedings 
in  that  suit  do  not  show  that  the  jpartiea  to  it, 
plaintiffs  and  defendants,  were  citizens  of  dif- 
ferent states,  and  that,  consequently,  the  suit 
was  coram  non  judice,  and  the  decree  void. 

But  this  reason  proceeds  upon  an  incorrect 
view  of  the  character  and  jurisdiction  of  the 
inferior  courts  of  the  United  States.  They  are 
all  of  limited  jnrladietion;  but  they  are  not,  on 
that  account,  inferior  courts,  in  the  technical 
sense  of  those  words,  whose  judgments,  taken 
alone,  are  to  be  disregarded.  If  the  jurisdic- 
tion be  not  alleged  in  the  proceedings,  their 
judgments  and  decrees  are  erroneous,  and  may, 
upon  a  writ  of  error,  or  appeal,  be  reversed  for 
that  cause.  But  they  are  not  absolute  nulli- 
ties. This  opinion  was  strongly  intimated,  if 
not  decided,  by  this  court,  in  the  case  of 
Kempe's  Lessee  v.  Kennedy  -  (5  Cranch's  Rep., 
185),  and  was  afterwards  confirmed  by  the  de- 
cision made  in  the  case  of  Skillem's  Executors 
V.  May's  Executors  (6  Cranch's  Rep.,  267). 
That  suit  came  before  this  court  upon  a  writ  of 
error,  where  the  decree  'of  the  court  [•30a 
below  was  reversed,  and  the  cause  remanded 
for  further  proceedings  to  be  had  therein.  Aft- 
er this,  it  was  discovered  by  that  court  that 
the  jurisdiction  was  not  stated  in  the  proceed- 
ings, and  the  question  was  made,  whether  that 
court  could  dismiss  the  suit  for  that  reason. 
This  point,  on  which  the  judges  were  divided, 
was  certified  to  the  Supreme  Court,  where  it 
was  decided  that  the  merits  of  the  cause  hav- 
ing been  finally  decided  in  this  court,  and  its 
mandate  only  requiring  the  execution  of  its 
decree,  the  court  below  was  bound  to'  carry 
that  decree  into  execution,  notwithstanding 
the  jurisdiction  of  that  court  was  not  alleged 
in  the  pleadings.  Now,  it  is  very  clear  that,  if 
the  decree  had  been  considered  as  a  nullity, 
on  the  ground  that  jurisdiction  was  not  stated 
in  the  proceedings,  this  court  could  not  have 
required  it  to  be  executed  by  the  inferior 
courts. 

We  are  therefore  of  opinion  that  the  decree 
of  dismission  relied  upon  in  this  case,  whilst  it 
remains  unreversed.  It  is  a  valid  bar  of  the 
present  suit  as  to  the  above  defendants. 

The  next  question  is  presented  by  the  an- 
swer of  Finley.  At  the  death  of  William  Craw- 
ford, in  the  year  1782,  he  was  entitled  to  a 
certain  quantity  of  land  to  be  laid  off  between 
the  rivers  Scioto  and  Little  Miami,  under  a 
promise  contained  in  an  act  of  the  legislature 
of  Virginia.  His  interest  in  this  land  was 
purely  an  equitable  one.  After  his  death,  a 
warrant  to  survey  the  same  was  granted  to 
John  Oawford,  his -only  son  and  heir-at-law,, 
who  assigned  to  one  Dyal  a  certain 
'tract  which  had  been  surveyed  under  ['201 
the  warrant,  and  the  defendant  claims  a  part- 
of  the  tract  so  surveyed,  under  Beauchamp, 
who  purchased  from  Dyal.  He  alleges,  in  his 
answer,  that  he  made  tlw  purchase  bona  fide, 
paid  the  purchase  money,  and  obtai^^  a  grant 
for  the  land,  before  he  had  notice  of  the  will 
of  William  Crawford,  or  of  the  claim  of  Ida- 
daughters  under  it. 

Crawford's  will,  under  which  the  female- 
complainants  claim  title,  was  proved  in  some 
court  in  the  county  of  Westmoreland,  in  the- 

Wbeat.  10.. 
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state  of  PennsylTanla,  and  was  there  admitt^ 
to  record;  but  it  does  not  appear,  nor  is  it  even 
allied,  to  have  been  at  any  time  proved  in  the 
state  of  Vi^inia,  or  in  the  state  <»  Ohln^  where 
the  lands  in  controversy  He. 

At  the  time  of  the  death  of  William  Craw- 
ford, lands  lying  in  Vii^nia  were  transmissible 

last  will  and  testament,  in  writing,  the  sune 
being  signed  by  the  testator,  or  some  person 
in  his  presence,  and  his  direction,  and  If  not 
wholly  written  by  himself,  being  attested  by 
two  or  more  credible  witnesses,  in  his  presence. 
But  to  give  validity  and  effect  to  such  will,  it 
was  necessary  that  it  should  be  duly  proved, 
and  admitted  to  record,  in  the  court  of  the 
eoun^  where  tiie  testator  had  his  residence  ^t 
the  time  of  his  decease,  or*  if  he  had  no  place 
of  midence  in  that  state,  then  in  the  court  of 
the  county  where  the  land  devised  lay,  or  it 
might  be  proved  in  the  general  court,  where 
the  land  was  of  a  certain  value.  Subsequent 
to  the  death  of  William  Crawford,  an  act  of 
Assembly  was  passed,  which  permitted  authen- 
SOa*]  ticated  'copies  of  wills,  proved  in  any 
other  state  of  the  Union,  or  abroad,  to  be  of- 
fered for  probate  in  the  general  court,  or  in 
the  Circuit,  County,  or  Corporatira  Cour^ 
where  the  whole  of  the  estate  lies. 

By  the  law  of  the  state  of  Ohio  lands  lying 
in  that  state  may  be  devised  by  last  will  and 
testament,  or  writing ;  but  before  such  will  can 
be  considered  as  valid  in  law,  it  must  be  pre- 
sented to  the  Court  of  Common  Pleas  of  the 
county  where  the  land  lies,  for  probate,  and  be 
proved  by  at  least  two  of  the  subacribing  wit- 
nesses.  If  the  will  be  proved,  and  recorded, 
in  another  state,  according  to  the  laws  of  that 
state,  an  authenticated  copy  of  the  will  may  be 
offered  for  probate  in  the  court  of  the  county 
where  the  land  lies,  without  proof  by  the  wit- 
nesses; but  it  is  liable  to  be  contested  by  the 
heir-at-law,  as  the  original  mif^ht  have  been. 

It  is  an  aeknowled^d  principle  of  law,  that 
the  title  and  disposition  of  real  property  is 
ezctuMvely  subject  to  the  laws  of  the  country 
where  it  is  situated,  which  can  alone  prescribe 
the  mode  by  which  a  title  to  it  can  pass  from 
one  person  to  another.  For  the  establishment 
of  this  doctrine,  it  will  be  sufficient  to  cite  the 
cases  of  The  United  States  v.  Crosby,  7  Cranch's 
Rep.  lis,  and  Kerr  v.  Moon,  9  Wheat.  Bep. 
565.  It  follows,  therefore,  that  no  estate  could 
pASS  to  the  daughters  of  William  Crawford, 
under  his  will,  until  the  same  should  be  duly 
proved  according  to  the  laws  of  Virginia, 
where  the  land  to  which  he  was  entitled  lay,  at 
20S"]  the  time  of  his  death,  or'*of  the  terri- 
tory of  Ohio,  after  the  cession  by  Virginia  to 
the  United  States,  imder  the  ordinance  of  Con- 
gress of  the  13th  of  July,  1787,  or  according  to 
the  law  of  that  state,  which  has  already  been 
recited.  The  probate  of  the  will  in  the  state  of 
Pennsylvania  gave  it  no  validity  whatever  in 
respect  to  these  lands,  as  to  which  this  court  is 
bound  to  consider  Crawford  as  having  died  in- 
testate, and,  consequently,  that  they  descended 
to  John  Crawford,  his  only  son  and  heir-at-law, 
according  to  the  law  of  Virginia,  as  it  stood  in 
the  year  1782.  The  court  below,  then,  could  do 
no  less  than  dismiss  the  bill  as  against  this  de- 
fendant, upon  the  ground  that  the  complainants 
had  shown  no  title  whatever,  l^sl  or  equita- 
ble, to  the  land  in  controversy. 
«  li.  ad. 


I^is  court  might  be  induced  to  yield  to  the 
appUeation  of  the  counsel  for  the  appellants, 
that,  in  case  of  an  aflSrmance,  it  should  be  with- 
out prejudice,  if  we  could  perceive,  from  the 
record,  that  the  complainants  could,  in  another 
suit,  present  their  case  under  a  more  favorable 
aspect.  But  this  the  answer  of  Findley  will  not 
permit  us  to  anticipate;  for,  even  if  an  authen* 
ticated  eom  of  Crawford's  will  should  here- 
after be  offered  for  predate,  and  admitted  to 
record  in  the  state  of  Ohio,  still,  the  title  to  be 
derived  under  it  could  not  be  permitted  to  over- 
reach the  legal  title  of  this  defendant,  founded, 
as  it  is,  upon  an  equitable  title,  acquired  Ixma 
fide,  and  for  a  valuable  consideration  paid, 
which  purchase,  payment  and  acquisition  of 
l^al  title  were  made  before  he  had  either  I^al 
or  constructive  notice  of  the  "will,  or  [*a04 
of  the  claim  of  the  daughters,  for  we  are  all  of 
opinion  that  the  probate  of  the  will  in  Penn- 
sylvania cannot  be  considered  as  constructive 
notice  to  any  person  of  the  devise  of  the  lands, 
in  controversy.  The  decree  of  the  court  below 
must  therefore  be  affirmed  generally,  with 
costs. 


tDevise.] 
WRIGHT,  Plaintiff  in  Error,  ' 

V. 

DENN,  ex  dem.  PAOE,  Defendant  in  Brror* 

J.  P.,  by  bis  last  will,  after  certain  peconlsry 
legacies,  devised  aa  follows:  "Item,  I  give  and  be- 
queath unto  my  loving  wife  M.,  all  the  rest  of  my 
lands  and  tenements  whatsoever,  whereof  I  shall 
die  seized  In  possession,  reversion,  or  remainder, 
provided  sbe  has  no  lawful  Issue.  Item,  I  give  ana 
bequeath  unto  M.,  my  beloved  wife,  whom  I  like- 
wise constitute,  make  and  ordain  my  sole  executrix 
of  tbU  my  last  will  and  testatment^  all  and  singu- 
lar my  lands,  messuages  and  tenements,  by  her 
freely  to  be  possessed  and  enjoyed,"  etc.  "and  1 
make  my  loving  friend,  H,  J.,  executor  of  this  my 
will,  to  Uke  care,  and  see  the  same  performed,  ac- 
cording to  my  true  intent  and  meaning"  etc.  The 
testator  died  seised  without  Issue,  ana.  after  the 
death  of  the  testator,  his  wife  M.  married  one  O. 
W.,  by  whom  she  bad  lawful  Issue.  Held,  that  sbe 
took  an  estate  for  life  only  under  the  will  of  her 
husband,  J.  P. 

Where  there  are  no  words  of  limitation  to  a 
devise,  the  general  rule  of  law  Is,  that  the  devisee 
takes  -an  esute  for  life  only,  unless,  from  the  lan- 
guage there  used,  or  from  other  parts  of  the  will, 
there  is  a  plain  Intention  to  give  a  larger  estate. 

To  make  a  pecuniary  legacy  a  charge  upon  lands 
devised,  there  must  be  express  words,  or  a  plain 
Implication  from  the  words  of  the  will. 

*pRROR  to  the  Circuit  Court  of  New  1*205 
Jh  Jersey. 

This  was  an  action  of  ejectment  brought  in 
the  court  below.  The  sole  question  arising 
upon  the  state  of  facts  in  the  cause,  was  upon 
the  construction  of  the  will  of  James  Page, 
made  on  the  15th  of  Februaiy,  1774.   By  that 


NoTS. — Legacies  wbcn  chargeable  on  tbe  realty. 

Where  the  tesUtor  gives  several  legacies,  and 
then,  without  creatlns  an  express  trust  to  par 
them,  makes  a  general  resldoarjr  disposition  of  the 
whole  estate,  toe  real^  will  be  cbarged  with  the 
payment  ot  tbe  legacies.  Lewis  v.  Darling,  IS 
How.  1 :  Rom.  Cath.  Ch.  v.  Wachter.  42  Barb.  43 ; 
Hassell  V.  Hassell.  2  Dick.  B26:  Bradenell  v. 
BouAton.  2  Atk.  268 ;  Lnptou  v.  Lnpten,  2  John. 
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irill,  after  the  usual  introductorj  clause,  the 
testator  proceeds  as  follows :  "Item,  I  give  and 
bequeath  unto  my  bel6ved  sister,  Rebecca,  £100, 
proclamation  money,  to  be  paid  in  four  years 
After  107  decease. 

'^tem,  I  give  and  bequeath  unto  my  be- 
loved sister  Hannah,  the  sum  of  £60,  procuuna- 
tion  money,  to  be  paid  when  she  is  of  age. 

"Item,  I  give  and  bequeath  unto  my  sister, 
Abigail,  the  like  sum  of  £60  proclamation 
money,  to  be  paid  when  she  arrives  at  age. 

"Item,  I  give  and  bequeath  unto  my  loving 
wife  Mary,  all  Uta  r«t  at  my  lands  and  tene- 
ments whatsoever,  whereof  I  shall  die  seized, 
in  possession,  reversion  or  remainder,  provided 
ahe  has  no  lawful  issue. 

"Item,  I  give  and  bequeath  unto  Mary,  my 
beloved  wife,  whom  I  likewise  constitute,  make 
and  ordain  my  sole  executrix  of  this  my  last 
will  and  testament,  all  and  singular  my  lands, 
messuages  and  tenements,  by  Mr  freely  to  be 
poBsesaed  and  enjoyed;  and  I  do^  herein  ut- 
terly disallow,  revoke  and  disannul  all  and 
every  other  former  testaments,  wills,  legacies 
and  bequests,  by  me  in  any  way  before  namea, 
willed  and  bequeathed,  ratifying  and  confirm- 
ing this,  and  no  other,  to  be  my  last  will  and 
-206*]  testament.  And  I  make  'my  loving 
friend,  Henry  Jeans,  of  the  county  and  pro- 
vince aforesaid  mentioned,  executor  of  ibis 
my  will,  to  take  care  and  see  the  same  per- 
fonned,  according  to  my  true  intent  and  mean- 
ing; and  for  his  pains,"  (leaving  the  sentence 
Incomplete.)  "In  witness  whereof,"  etc.,  (in 
-the  common  form  of  attestation).  The  testa- 
tor was  seized  of  the  land  in  controversy  at 
the  time  of  the  will,  and  died  seized,  without 
issue,  on  the  lOth  day  of  October,  1774,  leaving 
his  wife  Maiy,  the  devisee,  who  afterwards 
married  one  Geone  Williamson,  by  whom  she 
Jmd  lawful  issue  still  living  and  died  in  the  year 
18II.  The  lessor  of  the  plaintiff  is  the  brother 
•of  the  testator,  and  his  only  heir-at-law.  The 
-defendant  clafms  title  to  the  premises  as  a  pur- 
■chaser  under  Mary,  the  wife  of  the  testator. 

*  The  title  of  the  testator  to  the  premises  was 
-derived  from  a  devise  in  the  will  of  his  father, 
■John  PBxe,  dated  the  11th  of  November,  1773. 
That  win,  among  other  things,  c<mtained  the 
following  clanse:  "Item,  I  give  and  devise  unto 
taj  son  Jama,  one  equal  half  part  of  land 
(comprising  the  land  In  controversy),  witti  all 


my  plantation.  Utensils,  etc.,  etc.,  to  him,  his 
heirs  and  assigns,  forever."  He  then  gives  the 
other  moiety  of  the  land  to  his  son  John,  to  him, 
his  heirs  and  assigns.  He  then  bequeaths  sev- 
eral lu;acies  to  his  daughters,  Sarah  and  Mary, 
and  adds:  "Item,  I  give  and  bequeatii  to  my 
three  daughters,  Rebecca,  Hannah,  and  Abkail, 
Rebecca  the  sum  of  £60,  Hannah  and  Abigail 
the  sum  of  £60  each  of  them.  Likewise 
*it  is  my  will,  that  my  son  James  do  1*201 
pay  Hannah  and  Abigail  the  said  sum  of  fifty 
pounds  each,  when  they  come  of  age."  He  then 
concludes  his  will  by  appointing' an  executor, 
and  revoking  all  former  wills,  etc.;  and  died 
soon  afterwards.  James  (the  son)  left  no  other 
real  estate  than  that  devised  to  him  by  this 
will.  What  personal  estate  be  or  his  father 
left,  at  the  times  of  their  decease,  was  not  found 
in  the  case;  and,  therefore,  it  did  not  appear 
whether  or  not  it  was  sufficient  to  pay  the 
legacies  in  their  wills. 

The  court  below  gave  judgment  for  the  lessor 
of  the  plaintiff,  who  was  the  heir-at-law  of  the 
testator,  and  the  cause  was  brought,  by  writ  of 
error,  to  this  court. 

Mr.  Wood,  for  the  plaintiff  In  error,  contend- 
ed that  Mary,  the  wife  of  the  testator,  took  s 
fee-simple  under  the  devise. 

It  was  admitted  that  a  devise  of  land,  with- 
out any  technical  words  of  limitation,  or  ex- 
planatoiy  words,  gives  onty  an  estate  for  life. 
But  the  intention  of  the  testator  will  super- 
sede this  rule,  and  is  the  polar  star  to  guide 
in  the  construction  of  wills'.  The  local  legis- 
lature were  so  impressed  with  the  good  sense 
of  this  principle,  that,  in  1783,  a  few  years 
after  the  making  this  will,  they  passed  a  stat- 
ute, declaring  that  a  devise  of  lands  should 

fiass  a  fee,  unless  it  was  expressed  to  be  for 
ife  only.  (!!ourts  ought,  therefore,  to  be  liberal 
in  considering  the  explanatory  words  and  cir- 
cumstances relied  on  to  show  an  intention  to 
devise  the  fee;  by  so  doing,  they  further  the 
intention  *of  the  testator.*  Greater  [*208 
certainty  is  not  attained  by  a  rigid  than  by 
a  liberal  construction  of  devises.  The  only 
mode  of  arriving  at  certainty  is,  by  admitting 
a  general  devise  to  pass  a  fee,  or  by  requir- 
ing strict  technical  words  of  limitation.  The 


1. — Richardson  v.  Nora,  2  Haas.  Rep.  69  Doe  r. 
Richards.  S  Term.  Rep.  369 :  Wlllei'^  Bep.  140 ; 
Ooodriffbt  V.  Allen,  2  W.  BL  1042. 


Cta.  614;  Bench  v.  Biles.  4  Hadd.  187;  Aubrey  v 
HIddletoD,  2  Eq.  C.  Ab.  479 ;  Ooddard  v.  Pomeroy, 
86  Barb.  646 ;  Cole  v.  Turner,  4  Rubs.  876 ;  Sbul- 
tera  V.  Johnson,  88  Bark  80;  HcXianghlln  v.  Mc- 
Laughlin. 80  Barb.  459;  Ulrehoose  v.  Schalte,  2 
Hyl.  &  Craig.  696. 

Legacies  In  money  may  be  charged  upon  real 
-estate  without  express  direction  of  the  will.  If  the 
Intention  of  the  testator  to  do  so  can  fairly  be 
gathered  from  all  the  proTlslona  of  the  will,  and 
extraneouB  circumstances  may  be  considered  In  aid 
•of  the  terms  of  the  will.  Boyt  v.  Hoyt,  12  N.  Y. 
Week.  Dig.  279. 

Where,  on  a  devise  of  land,  the  devlseea  were  re- 
qnlri^  to  pay  specific  lM»cles,  they  were  held  to 
be  a  charge  on  the  lanoT  Moraney  v.  Qusrles,  1 
McLean.  194. 

A  devise  to  the  testator's  aon,  with  a  provision 
that  his  son  "shall  pay  all  Just  debts  out  of  the 
estate  herein  given  to  him  as  aforesaid."  creates  a 
«hai^  on  the  estate  In  the  hands  of  the  devisee. 
Potter  V.  Gardner,  12  Wheat.  498. 

The  words  "after  mv  debts  and  funeral  ehargea 
are  paid,  I  devise  and  bequeath  as  follows,"  etc.. 
.-amount  to  a  ehsm  upon  tm  real  estate  of  the 'tes- 
tator lor  payoMni  of  Ua  debts.  Venwldt  r.  Chap- 
.■44 


man.  9  Pet.  461 ;  Wright  v.  West,  t  Craoeb,  C.  C 
303 ;  Mcculloch  v.  Mcfaln,  1  Cranch.  C.  C.  804. 

Where  a  testator  devised  to  one  of  bis  two  sons 
In  fee  two-third  parts  of  a  certaln'farm,  with  th# 
limitation  that  all  his  Just  debts  should  be  paid 
out  of  said  estate,  held,  that  the  debts  were  not 
merely  a  charge'  on  the  devisee,  but  were  also  a 
charge  on  the  land  devise^  Gardiner  v.  Gardi- 
ner, 3  Mass-  178 ;  Sands  v.  Champlln,  1  Story,  C.  C 
376 ;  Toaer's  Appropriation.  S  watts  ft  B.  IM ; 
Taft  V.  Morse,  4  Mete.  628 ;  Teaser  v.  Whltehonse, 
10  N.  Hemp.  409. 

Though  the  real  estate  be  charged,  yet  the  per- 
sonal estate  Is  In  general  the  proper  nind  for  the 
payment  of  debts  and  legacies,  and  Is  to  be  ap- 

filied  before  resorting  to  the  real  property.  Lop- 
on  V.  Lupton,  2  John.  Cb.  614 ;  McKay  v.  Green. 
3  John.  Ch.  66;  Hawley  v.  James,  6  Paloe,  818, 
448,  469 ;  Hunter  v.  Bunter.  17  Barb.  2B. 

It  has  been  declared  In  many  cases  In  this  coun- 
try that  the  real  estate  Is  never  to  be  cbari^  with 
the  payment  of  the  legacies,  unless  the  Intention  of 
the  testator  so  to  charge  It,  Is  either  expressly  de- 
clared or  fairly  and  satlafactorily  to  be  Inferred 
from  the  langnage  of  the  wllL  Stevens  v.  Gregg. 
10  GUL  ft  John,  148;  Tessler  t.  Wyse.  8  Bl^dl 

Wheat. 


Digiiized  by 


Google 


182S 


WbIOHT  v.  DeNM,  tX  DBH.  PaQE. 


208 


notion  that  descent  is  the  general  rule,  and  de- 
vise the  exception,  is  more  specious  than  solid, 
They  are  both  distinct,  co-ordinate  rules. 

He  would  first  examine  the  clauses  of  the  de- 
mise in  question  separately,  and  then  consider 
tbdr  combined  operation. 

The  words,  "all'  the  rest  of  my  lands  and 
tenements,  whatsoever  .whereof  I  shall  die  seized, 
in  possession,  reversion  or  remainder,"  etc.,  are 
•ufficient  to  pass  a  fee.  The  words  "rest,"  and 
"in  reversion  or  remainder,"  ought  not  to  be 
rejected,  if  a  meaning  can  be  discovered  for 
them.  The  devise  of  all  the  rest  of  his  lands  to 
his  wife,  clearly  imports  that  the  previous  pecu- 
aiaiy  l^aeies  shall  be  a  charge  on  the  lands, 
and  that  his  wife  shall  be  entitled  to  whatever 
interest  remains  after  the  legacies  are  paid.  A 
-charge  on  lands  may  be  implied  in  a  will.^  An 
estate  tail  in  lands  may  be  created  by  implica- 
tion from  a  proviso*  a  fortiori,  a  charge  may  be 
209*]  implied.  "These  lands  were  already 
■eharged  in  the  hands  of  the  testator  with  the 

Bfinent  of  other  legacies,  by  the  will  of  his 
Jwr,  John  P.,  and  which  were  not  then  due. 
The  clause  in  question  then  is,  as  it  purporte  to 
be,  a  general  residuary  clause,  in  which  the  tes- 
tator means  to  devise  all  his  remaining  inter- 
est  in  his  real  property.  He  could  not  have 
meant  the  rest  of  his  lands  by  way  of  local 
description,  for  he  had  devised  none  before ;  but 
he  meant  all  the  remaining  interest  in  the  lands 
after -the  l^acies  were  deducted.  Wherever 
it  appears  that  the  testator  intended  to  devise 
all  bis  interest  in  land,  a  fee-simple  passes.* 
This  rule  applies  with  increased  force  to  residu- 
aiy  claoses,  in  which  a  greater  latitude  of  con- 
-struction  is  allowed.*  Thoxigh  the  words  "lands 
and  tenanents"  are  strictly  descriptive  of  local- 
ity, yet,  in  connection  with  other  expressions, 
■especially  in  a  residuary  clause,  they  may  refer 
to  the  quantity  of  interest  or  estate.*  The 
words,  "in  remainder  or  reversion,"  aid  the  con- 
struction. Though  the  testator  might  not  have 


been  acquainted  with  the  precise  technical  dis- 
tinction between  them,  yet  he  must  have  known 
they  "meant  an  estate  in  expectancy.  [*210 
The  case  of  Norton  v.  Ladd'  is  very  analogous 
to  tlie  present,  and  shows  that  a  fee  was  intend- 
ed. 

If  it  be  established  tlut  the  testator  referred 
to  his  interest  or  estate  in  the  farm  in  question 
in  this  clause,  it  carries  all  his  interest,  i.  e., 
a  fee-simple,  because  it  is  residuai^,  and  the 
language  is  broad  •and  comprehensive  enough 
for  the  purpose. 

Again,  the  proviso,  "provided  she  has  no  law- 
ful issue,"  shows  an  intention  in  the  testator  to 
give  a  fee  to  his  wife.  This  is  a  condition  pre- 
cedent to  take  effect  at  the  time  of  bis  death. 
( 1 )  Because  the  terms  used  ordinarily  import  a 
condition  precedent.  Where  there  is  nothing 
in  the  nature  of  the  proviso,  or  in  respect  to  the 
time  of  its  performance,  to  show  that  a  condi- 
tion subsequent  was  intended,  it  is  always  con- 
strued a  condition  precedent.  (2)  All  the  cir- 
cumstances of  the  case  show  that  tlie  testator  in- 
tended the  condition  to  take  effect  at  his  deatb^ 
Euid  to  be  precedent;  for  then  the  issue  the 
devisee  might  have  would  be  his  own  child  and 
heir.  If  it  be  contended  that  this  proviso  re- 
fers to  children  the  devisee  might  have  by  a 
future  husband,  the  testator  is  made  guilty  of 
the  absurdity  of  intending  that,  if  his  wife 
should  marry  i^ain,  she  might  retain  the  land, 
but  if  she  should  have  issue  by  such  marriage, 
she  should  forfeit  it.  The  devise  to  the  wife 
in  this  case  was  intended  to  be  a  substitute  for 
the  <*escent  to  the  *heir.  Whenever  a  [*21S 
devise  of  Und  is  intended  as  a  substitute  for  a 
fee,  the  substituted  devise  is  a  fee.*  A  court 
may  discover,  in  a  condition,  the  effect  of  which 
is,  in  a  certain  event,  to  defeat  the  estate,  an 
intent,  when  the  estate  actually  vests,  to  en- 
large the  disposition  to  a  fee.  Thus,  as  before ' 
sh^ni,  a  devise  may  be  enlarged'  to  an  es- 
tate tail  Ij  the  terms  of  a  eondiuon.* 


1.  — Smith  V.  Tlnaall,  2  Balk.  685;  X  Tes.,  3un., 
-440;  Prec.  In  Ch.  480:  Alcock  v.  Sparbawk,  2 
Tent.  229  :  2  DalL  181. 

2.  — Chapman's  case,  J>ytr,  888 ;  Ring  v.  Bnmbal, 
■Cro.  Jac.  448.  «  «_     ^.  „ 

3.  — Lambert's  Lessee  v.  Paine,  S  Cronch's  Bep. 
'97;  Ssrsent  v.  Town,  10  Mess.  305. 

4.  — Lessee  of  Willis  v.  Bucker,  2  BInn.  464; 
tAinbert-B  Lessee  v.  Paine,  8  Craneb's  Bep.  129; 
Hogan  V.  Jackson,  Cowp.  Rep.  299 ;  Orayson  v.  At* 
kliuoD,  1  Wils.  Bep.  ^3. 


6. — Cooke  V.  Gerard.  I  Lev.  Bep.  212:  Lndcock 
V.  Willows,  Carther's  Bep.  SO :  2  Tentr.  Bep.  S8S ; 
Wheeler  v.  Waldron.  Allen's  Bep.  28 ;  Chester  v.- 
Chester,  S  P.  Wms.  46 ;  Strode  v.  Bossell,  2  Tern. 
R«i.  621;  Booln  V.  Rooke,  Ibid  461. 

6.  — Lntw.  Bep.  766. 

7.  — Moore  v.  Heasetnan,  Wllles'  Bep.  162 :  Oreen 
r.  Armstead,  Hob.  65;  Ibbetson  v.  Beckwlui,  Cos. 
temp,  Talb.  167. 

8.  — Chapman's  case,  Dyer,  888 ;  King  v.  BombaL 
Cro.  Jac.  44& 


38;  Qamett  v.  Hacon,  2  Brock.  185;  Foster  v. 
-Crenshaw,  3  Hunf.  614;  Lewis  v.  Thornton,  6 
Monf.  87;  HcCampbell  v.  McCampbell,  5  Lit.  97; 
Harris  v.  Ply,  7  Paige,  421 ;  Luckett  v.  White, 
10  Gil.  k  John.  480;  Bngbee  v.  Sargent,  23  Me. 
270.  271. 

The  aathorltles  are  very  numerous  which  Illus- 
trate tbe  subject,  and  the  distinctions  are  often 
-extremely  nice.  See  2  Story.  Eq.  Jur.  s.  1246,  s. 
1246 :  Dover  v.  Gregory,  10  Sim.  393 ;  Parker  v. 
Ifarchast,  1  Young.  &  C.  N.  S.  290 ;  Lupton  v.  Lup- 
ton,  2  John.  Ch.  623 ;  Graves  v.  Graves,  8  Sim.  43, 
64-56;  Clanmorrls  v.  Bingham,  1  Moll.  614;  Mor- 
■ancey  v.  Quarles,  1  UcLean,  194 ;  Hlnes  v.  SprullI, 
2  Dev.  &  Bat.  Sq.  101 ;  Caldwell  v.  Klncald,  1  B. 
Hon.  Rq.  229 ;  Andrews  T.  Sparbawk,  13  P»k.  397 : 
ticwta  T.  Thornton,  6  Manf.  87 ;  West  v.  BIscoe,  6 
Hsrr.  ft  J.  460. 

Donbtfnl  words  In  a  will  are  not  to  operate  the 
■ezenptioD  of  the  testator's  personal  property  from 
tbe  payment  of  debts,  and  the  chancing  them  on 
the  real  estate.    Seaver  v.  Lewis,  14  Mass.  83. 

Where  two  esUtes  are  blended,  the  real  estate  Is 
^ooally  chargeable  with  the  personal.  Adams  v. 
Brad^ett,  5  Uetc.  280;  Bench  v.  Miles,  4  Madd. 
18T;  Haasaaclever  T.  Tucker,  2  Blnn.  626;  Whlt- 
«  Ik  ed. 


man  T.  Norton,  6  Blnn.  806 ;  Tracy  v.  Traeyi  15 
Barb.  608. 

In  order  to  charge  tbe  real  estate  with  the  pay- 
ment of  legacies  there  must  be  something,  either 
In  tbe  terms  of  the  will  Itself,  or  In  the  proof  of 
extrinsic  clrcomstances.  In  addition  to  the  usual 
formula  of  tbe  residuary  clause,  by  which  the  in- 
tention Is  expressly  declared,  or  from  which  It  la 
to  be  clearly  and  satisfactorily  Inferred.  Unaided 
and  alone  tbe  words  "all  the  rest  and  residua  ol 
mv  real  and  personal  estate  not  before  disposed 
of'  are  lusufflcient  for  that  purpose.  Babcock  v. 
Stoddard,  3  Thomp.  ft  Cook,  N.  x.  207 ;  Hyers  v. 
Eddy,  47  Barb.  264;  Grldley  v. -Andrews,  8  Conn. 
5;  Lupton  v.  Lupton,  2  Jobn  Ch.  614,  Bee  KenMng 
V.  Brown,  5  Tes.  361 ;  Klgbtley  v.  KIgbtley,  2  Tea. 
328 ;  Roper  on  Legacies,  6 ;  Markant  v.  Twlsden, 
Glib.  Eq.  80 ;  Beynolds  v.  Beynolds,  16  N.  Y.  127 ; 
Taylor  v.  Dodd,  2  Thomp.  ft  Cook,  N.  Y.  88. 

While  the  general  rule  Is  that  the  personal  es- 
tate of  the  testator  Is  to  furnish  the  fund  for  the 
payment  of  legacies.  It  may  be  entirely  exonerated, 
or  the  real  estate  may  be  made  to  aid.  If  there  be 
express  directions  to  that  effect  in  the  will,  or  If 
that  be  the  clear  Intent  to  be  gathered  from  Its 
provisions.   Taylor  v.  Dodd.  68  N.  Y.  886. 
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But,  to  leave  no  doubt  of  Ills  Intention,  the 
testator,  in  the  next  sentence,  gives  the  deviaee 
his  land,  "to  be  by  her  freely  posseBsed  and 
enjOTed."  He  drops  the  peculiar  phraseology 
of  the  former  clause,  and  takes  up  new  lan- 
guage, manifestly  for  the  purpose  of  enlarging 
the  subject  o£>lus  boiuty.  A  life  estate  is  sus- 
eeptibl«  only  of  a  partial  and  limited  enjoy- 
ment, llw  words  "freely  to  be  enjc^ed," 
have  been  held  sufficient  to  can^  a  fee.*  The 
idea  tiiat  these  words,  as  nsed  in  the  present 
case,  give  a  life  estate  dispunishable  for  waste, 
is  wholly  inadmissible.  It  would  be  creating 
a  state  of  things  which  would  make  the  interest 
of  the  tenant  at  variance  with  the  permanent 
improvement  of  the  soil,  and,  consequently,  of 
th«  best  interests  of  the  conntiy.  It  would  be 
his  interest  to  commit  waste,  and  to  destroy  the 
propert7.  The  testator  could  not  have  meant 
2 1  a*]  that  the  devisee  should  hold  the  lands  *a8 
tenant  for  life,  dispunishable  for  waste  merely ; 
for  that  would  only  exempt  the  property  de- 
vised from  one  kind  of  restriction,  when  he 
manifestly  contemplates  a  free  enjoyment  gen- 
eraliy^  without  any  restriction  whatever.  The 
free  enji^ment  is  not  annexed  to  the  estate  de- 
vised, but  to  the  land.  It  is  the  land  which  is 
to  be  freely  enjoyed.  The  estate  is  only  the 
technical  medium  through  which  that  free  en- 
joyment is  secured,  and  the  court  will  see  that 
the  devisee  takes  such  an  estate  as  is  compati- 
ble with  a  free  enjoyment. 

But  even  supposing  t^ese  different  clauses, 
taken  separately,  should  be  deemed  inadequate 
to  pass  a  f^  yet,  taken  conjointly,. tb^^  form 
a  body  of  evidence,  strong  and  condnsive,  to 
■bow  that  the  testator  intended  to  devise  his 
entin  interest  in  the  lands.  It  is  impossible  to 
suppose  that  a  plain  man  would  have  used  such 
.phraseology  merely  to  give  his  farm  to  his  wife 
for  her  life.  All  the  clauses  may  be  taken  to- 
gether, and  receive  their  full,  eomUned  effect. 
Juncta  valent.* 

lifr.  Webster  and  tSx,  CoXf  contra,  contended 
that  mider  the  will  of  James  Piage,  nothing 
more  pB;88ed  to  the  devisee  than  an  estate  for 
life.  The  plaintiff  below  claimed  as  heir-at- 
law.  The  title  was,  prima  facie,  in  him.  It 
was  admitted  on  all  hands  that  the  devise  con- 
tains no  words  of  limitation  sufficient  to  pass 
the  inheritance.  It  is  a  general  rule,  that  in  or- 
31S*]  der  to  create  an  estate  in  *fee,  words 
of  inheritance,  as  "heirs,"  must  be  employed. 
Wherever  an  estate  is  granted,  either  specific- 
all^  for  the  life  of  the  grantee,  or  without  any 
limitation,  the  legal  presumption  is,  that  the 
design  was  to  create  an  estate  for  life  only,  xn 
wills  a  greater  latitude  has  been  allowed.  The 
intention  of  the  testator,  expressed  in  clear,  un- 
ambiguous terms,  will  carry  the  fee.  But  the 
rules  of  conveyance  at  common  law  still  op- 
erate, although  not  so  rigorondjr,  even  in  re- 

Srd  to  wills;  and,  before  the  heir  can  be  dis- 
berited,  there  must  be,  not  merely  an  inten- 
tion, but  tm  intention  legally  preceptible,  in  an 
instrument  l^|[ally  executed.  The  only  differ- 
ence between  wills  and  deeds  is,  that  in  the  lat- 
ter, curtain  specific  technical  terms  are  essen- 
tial; in  the  other,  any  words  legally  indicat- 


,  ing  the  clear  intention  of  the  testator,  are  snf- 

'  flcTent. 

The  intent  must  be  clearlv  expressed,  for  it 
is  a  fundamental  rule  in  the  construction  of 
wills,  that  the  heir  cannot  be  disinherited  with- 
out express  words,  or  necessary  implication.* 
This  intention  must  also  be  expressed  in  lan- 
guage at  least  quasi  technical;  for  it  is  perfect- 
ly immaterial  now  plain  it  may  be  that  the  de- 
sign of  the  testator  was  to  pass  a  larger  estate, 
unless  that  intention  be  manifest  to  the  legal 
eye.* 

As  the  construction  now  contended  for  by  tin 

filaintiff  in  error  would  disinherit  the  heir-ut- 
aw,  *and  vest  the  inheritance  in  a  stran-[''2 14 
ger,  it  is  incumbent  upon  him  to  establish  one 
or  the  other  of  these  two  propositions: 

1.  That  there  are  express  words  ereatii^  an 
estate  in  fee  in  the  devisee  (which  is  not  pre- 
tended, and  which,  if  actually  existing,  would 
preclude  all  argument),  or, 

2,  An  intent  so  clearly  expressed  as  to  re- 
quire, by  necessary  implication,  that  such  an 
estate  should  pass. 

The  circumstance  that  no  words  exist  in  this 
will,  which,  1^  their  intrinsic  force,  carry  any 
laiger  estate  than  for  life,  raises  a  legal  pre- 
sumption that  no  larger  interest  was  intended 
to  pass.  If  the  testator  had  designed  the  heirs 
or  issue  of  his  wife  as  the  objects  of  his  bounty* 
some  language  indicating  such  an  intention 
would  have  been  used.  If,  in  addition  to  this 
negative  circumstance,  we  find  that  these  per- 
sons in  that  capacity  were  present  to  the  mind 
of  the  testator,  and  yet  are  not  made  objects  of 
his  boiwty,  it  superadds  a  positive  weight  to 
the  legal  presumption  that  they  were  not  de- 
signed to  be  so,  and  that  their  omission  wa*  not 
merely  accidental. 

There  being,  then,  no  express  words  carrying 
the  fee,  let  us  examine  those  particular  expres- 
sions which  are  relied  upon  to  show  the  actual 
intent  that  the  fee  should  pass.  These  words 
are:  (1)  "All  the  rest  of  my  lands  and  tene- 
ments." (2)  The  words  "reversion  or  remain* 
der."  (3)  The  words  "freely  to  be  possessed 
and  enjoyed." 

1.  As  to  the  words,  "all  the  rest  of  my  lands 
'and  tenements."  One  of  the  earliest  [*21S> 
cases  in  which  the  effect  of  similar  words  came 
under  consideration,  was  that  of  Wilkinson  t. 
Maryland.'  There,  A,  being  seized  of  divera 
lands  in  A,  B  and  C,  the  lands  in  C  being  in 
him  by  mortgage  forfeited,  devised  the  luida 
in  A  and  B  to  several  persons,  and  then  devised 
"all  the  rest  of  the,  goods,  chattels,  leases,  es- 
tates and  mortgages  whereof  he  was  possessed" 
to  his  wife,  after  bis  debts  and  legacies  paid,, 
made  his  wife  executrix,  and  died.  The  ques- 
tion was,  whether  the  fee  passed  to  the  wife  by 
this  devise;  and  it  was  held  that  an  estate  for 
life  only  passed.  In  that  case,  there  were  sev- 
eral circumstances  rendering  it  stronger  in  favor 
of  a  fee  than  the  present  (1)  There  was  a 
previous  clause  devising  part  of  the  property,, 
and  there  was,  therefore,  an  antecedent  to  which 
the  word  "rest"  could  relate.  Here  there  is  no 
such  prior  clause,  and  the  word  "rest"  is  sense- 
less, or  the  testator  attaches  to  it  his  own  pe- 


1.  — J^vesere  v.  BllAt.  Cowp.  852;  Willis  v. 
Bncker,  2  Blnn.  Rep.  464. 

2.  — Froamerton  v.  Holiday,  1  S.  Bl.  MO. 

sot 


3.  — cro.  Car.  368 :  2  Bl.  Rep.  880  ;  2  Boo.  *  PulL 
247;  Dougl.  736;  Cowp.  235. 

4.  —]  Cowp.  35B.  8  ZC^  R.  S69 ;  B  Boa.  *  Poll.  840. 
6.— Cn>.  Car.  44T.  828. 
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culiar  signification.    (2)  The  devise  of  the  real 
property  is  there  in  the  same  clause  which  con- 
tains a  bequest  of  the  personalty;  and,  there- 
lore,  the  inference  as  to  the  testator's  intention 
was  irresistable,  that  he  designed  to  give  the 
same  interest,  i.  e.,  an  absolute  interest,  in  all 
the  subjects  of  the  devise.    (3)  In  the  case  cit- 
ed, the  word  "estate"  is  employed  as  the  descrip- 
tive term,  which  is  a  word  frequently  held  suf- 
ficient of  itself,  proprio  vigore,  to  carry  a  fee. 
SIC*]    *The  ease  of  (fuming  t.  Canning,'  is 
very  similar  to  the  presmt.  There  the  words  of 
the  will  were:  "AH  the  rest,  residue  and  re- 
mainder of  my  messuages,  lands  or  heredita- 
ments, etc.,  after  my  just  debts,  Ic^cies,  and 
funeral  expenses  first  paid,  I  give  to  my  execu- 
tors in  trust  for  my  daughters."    It  was  ad- 
judged that  the  executors  took  only  an  estate 
for  life:  and,  notwithstanding  the  general  char- 
acter 01  Mosely,  as  an  inaccurate  reporter,  this 
case  has  been  frequently  recognized  as  law.* 
Thia  is  evidently  a  much  stronger  case  than  the 
one  now  before  the  court.    ( I )  It  is  properly  a 
residuary  devise;  this  is  not.    (2)  It  contained 
the  term  "hereditaments,"  emphatically  em- 
bracing the  inheritance,  according  to  the  opin- 
ion of  many  eminent  lawyers.    (3)  The  estate 
waa  devised  *'after  debts,  legadea,  and  funeral 
expenses  first  paid."   Yet,  under  all  these  cir- 
cumstances, it  was  held  that  the  words  "rest, 
residue  and  remainder  of  my  messuages,  lands 
or  hereditaments,"  so  much  stronger  and  more 
comprehensive  that  those  of  the  present  testa- 
tor, were  merely  descriptive.    The  ground  of 
that  determination  was,  that  the  words  "rest, 
residue  and  ronainder,"  being  unaccompanied 
by  any  words     limitation,  could  not  operate  on 
the  inheritance.*    This  applies,  with  at  least 
equal  force,  to  the  present  case.    In  Peiton  v. 
Mnks,*  where  one  devised  to  his  wife  for  life, 
217"]  and  the  •reversion  to  A  and  B,  to  be 
equally  divided,  etc.,  it  was  decreed  that  th^ 
were  tenants  in  common  for  life  cmly.  That 
cMue,  and  the  one  referred  to  by  Sergeant  May- 
nard,  were  stronger  than  the  present,  since  the 
freehold  having  been  already  disposed  of,  it 
might  have  been  plausibly  argued  that  the  term 
"rCTersion"  there  used,  ex  vi  termini,  necessar- 
ily included  the  inheritance.    In  this  case  no 
such  argument  would  apply,  the  word  "rest" 
being  without  an  antecedent,  and  being  a  term 
more  appropriate,  as  descriptive  of  the  subject 
than  of  the  quantity  of  interest.    In  Doe  v. 
Richards,*  where,  after  bequeathing  a  certain 
leasehold  Mtate,  the  testator  devised  "all  the 
rest,  residue  and  remainder  of  my  messuages, 
lands,  tenements,  hereditaments,  goods,  chattels 
and  personal  estate  whatsoever,"  the  court  held 
that  these  words  were  not  sufficient  to  carry  the 
fee.    The  property  thus  devised  being,  however, 
made  subject  to  a  charge,  this  circumstance  was 
held  sufficient,  although  the  propriety  of  that 

Sirt  of  the  decision  seems  to  have  been  quts- 
oned.*  But  the  authority  (rf  the  case,  so  far  as 
it  determines  that  these  words  were  insufficient. 


1.— Mowly,  240. 
t^-t  Bos.  A  PnU.  2B1. 

5. — S  Bos.  A  Pnll.  2B1.  per  Hacdonald.  a  B. 
4. — 1  Vem.  Jlep.  85. 

6.  — 8  Term.  Rep.  806. 
«.— 6  Boa.  A  Pull.  MSb 

«  Ifc  ed.  . 


of  themselves,  to  pass  the  fee,  has  never  been 
cmitroverted.  In  that  case,  the  clause  was  prop- 
erly a  reversionary  clause,  a  previous  devise 
having  been  made,  leaving  a  reversionMy  inter- 
est to  be  disposed  of.  There  also  Um  wwd 
"hereditament"  was  used ;  neither  of  which  cir- 
cumstances exist  here. 

*The  next  case  is  that  of  Den  v.  [*21S 
Moor,'  which  deserves  the  more  weight  as  an 
authority,  because  a  second  action  was  after- 
wards brought  on  the  same  title;  the  judgment 
rendered  in  the  E.  B.  reversed  in  the  Excheq- 
uer;* and  that  judgment  afterwarcU  reverara 
in  the  House  of  Lords,  and  the  original  judg- 
ment in  the  K.  B.  affirmed.*  It  may  thera- 
fore  be  presumed  to  have  been  thoroughly  ex- 
amined and  considered.  In  that  case,  the  tes- 
tator having  first  devised  a  life  interest  in  a 
copyhold  messuage,  then  uses  thrae  woida: 
"All  the  rest  of  my  lands,  tenements  and  here- 
ditaments, either  freehold  or  copyhold,  what- 
soever and  wheresoever,  my  goods,  chattels 
and  personal  estate,  of  what  nature  or  kind 
soever,  after  payment  of  my  just  debts  and  fu- 
neral expenses,  I  give,  devise,  and  bequeath  the 
same  unto  my  wife,  S.  C,  and  I  do  hereby 
nominate  and  appoint  her,  my  said  wife,  sole 
executrix  qf  this  my  will."  In  delivering  the 
opinion  of  the  twelve  judges,  Macdonald,  C.  B., 
states  the  question  arising  under  that  will  to 
be:  "Whether  the  words  are  materially  dis- 
tinguishable from  those  used  in  other  wills,  and 
which  have  been  held  not  to  denote  an  inten- 
tion so  expressed  hy  the  testator,  as  to  enlat^ge 
that  which  woulu  otherwise  be  an  estate  £or 
life  only,  into  a  fee."  He  then  states  that  thia 
would  depend  upon  the  effect  of  tiie  word 
"rest,"  of  the  word  "hereditaments,"  and  of 
the  provision  "after  payment  of  my  just  debts 
*and  funeral  expenses."  He  considers  ['219 
Canning  v.  Cannmg  as  decisive  of  the  question 
on  the  two  first  words.  These  two  cases  must 
therefore  be  considered  as  decisive  in  settling 
the  construction  to  be  given  to  this  part  of  the 
present  will;  in  which  the  phraseology  used  la 
still  less  indicative  of  an  intoit  to  pass  the  in- 
heritance. The  word  "hereditaments,"  found 
there,  is  wanting  here;  a  word  which,  in  Lyd- 
cott  V.  Willows,  Powell,  J.,  considered  as  suffi- 
cient to  carry  the  fee,  and  this  opinion  was 
unanimously  confirmed  in  the  Exchequer 
Charabet-."  So,  also,  Lord  Holt  considered  it  as 
sufficient  to  pass  the  fee,  in  Smith  v.  Tindal;" 
and  in  Frogmorton  v.  Wright,  Lord  (C.  J.)  Do 
Gray  held  it  might  have  that  operation." 

Kotwithstanding  these  decisions,  however, 
the  law,  as  recognized  in  Canning  v.  Canning, 
is  considered  as  settled  in  Westminster  HaU, 
and  the  word  "hereditaments"  is  now  held' in- 
sufficient to  pass  the  fee. 

The  case  of  Markant  v.  Twisden,"  is,  in 
many  respects,  analogous  to  that  now  before  the 
court.  A,  having  settled  all  his  freeholds  on  his 
wife  for  life,  as  a  jointure,  bequeathed  several 
legacies,  and  then  says:   "All  the  rest  and  rest- 


7.  — 0  Term.  pep.  9B8. 

8.  — 1  Bos.  A  Pull.  668. 

9.  -2  Bos.  ft  Pull.  247. 
to.— 2  Ventr.  Rep.  286. 

11.  — 11  Mod.  Rep.  108. 

12.  — S  Wlls.  Rep.  4181 
18.— Ollb.  Bq.  Rep.  SOk  ' 
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due  of  my  estate,  real  and  personal,  I  give  to 
my  wife,  wlitun  I  make  sole  executrix."  Held, 
that  the  reversion  of  the  jointure  lands  did  not 
'pass,  but  the  personal  estate  only.  The  reason 
320*]  assigned  'appears  decisive  of  the  pres- 
ent question,  "for,  as  the  testator  devised  no 
real  estate,  there  could  be  no  residue."  So,  in 
the  present  case,  the  whole  effect  of  the  words 
"rest,"  "remainder"  and  "reversion."  If  it 
should  be  thought  that  in  themselves  tney  have 
any  to  denote  an  estate  larger  than  one  for  life) 
is  destroyed:  (1)  By  the  circumstances  that 
there  was  no  previous  disposition  of  any  real 
estate  in  the  will,  and,  therefore,  this  is  not  a 
residuary  clause.  (2)  By  the  circumstance 
that  the  testator  was  seized  of  no  estate  in  re- 
version or  remainder,  which  could  pass  under 
these  words,  and,  therefore,  th^  are  wholly  in- 
operative. (3)  It  is  perfectly  manifest  that  the 
words  in  question  were  used  simply  as  descrip- 
tive of  the  subject-matter,  and  not  of  the  inter- 
est in  that  subject-matter.  In  this  view  the 
case  has  a  strong  resemblance  to  Pettiward  v. 
Prescott,'  where  the  testator  devised  as  follows: 
"I  give  to  R.  P.  my  copyhold  estate  at  P.,  con- 
sisting of  three  tenements,  and  now  under  lease 
to  A.  B."  The  master  of  the  rolls,  after  show- 
ing, from  a  variety  of  adjudged  cases,  that  the 
word  "estate"  is  sufficient  to'  carry  the  fee  in 
general,  yet  decides  that  the  devisee  took  only 
a  life  interest,  on  the  ground  that  the  testator, 
by  the  word  in  that  case,  did  not  mean  to  speak 
of  the  quantity  of  the  legal  interest,  but  merely 
of  tJ^e  corpus  or  subject  in  the  dispoaitipn. 

As  corroborating  the  construction  of  the 
words  "reversion  and  remainder,"  now  in- 
asi*]  sisted  on,  it  may  *be  observed,  in  the 
statute  of  wills  of  the  32d  Hen.  VIII.,  c.  1,  it 
was  enacted,  "that  all  and  every  person  and 

Eersons  having  manors,  lands,  tenements  or 
ereditaments,  may  give  and  dispose  of  them," 
etc  Afterwards,  the  sUt.  34  and  35  Hen.  VIII., 
e.  5,  entitled,  "An  act  for  the  explanation  of 
wills,"  was  passed.  This  statute  recites  that 
several  doubts,  questions  and  ambiguities  had 
arisen  upon  the  previous  statute,  and  enacts, 
that  "all  and  singular  persons  having  a  sole 
-  estate,  or  interest  in  fee-simple,  etc.,  of  or  in 
any  manors,  lands,  tenement,  rents  or  other 
hereditaments,  in  possession,  reversion,  re- 
mainder, etc.,  shall  have  full  and  free  liberty  to 
give,  dispose,  will,"  etc.  In  the  first  statute,  it 
seemed  to  be  thought  that  the  language  implied 
a  present  vested  estate  in  the  devisor,  in  order 
to  give  validity  to  this  form  of  disposition. 
The  ambiguity  was  removed  by  the  second 
statute,  which' gave  the  right,  whether  the  par- 
ty was  seized  in  possession  or  in  expectancy. 
The  statute,  then,  authorizes  a  testator  to  de- 
vise an  estate  in  which  he  has  no  present,  but 
only  a  reversionary  interest;  but  the  same  lan- 
guage roust  be  used  to  carry  the  fee,  as  if  the 
estate  were  in  possession.  The  subjects  capa- 
ble of  being  devised  are  enlarged)  1>"^  the  form 
of  the  instrument  is  not  altered.  A  reversion- 
ary interest,  like  a  possessory  interest,  ma^  be 
for  life,  for  years,  in  tail,  or  in  fee;  and  it  is 
equally  important  that  these  different  quantities 
of  Interest  should  be  designated  by  the  will  in 


1.  _7  ves.  Rep.  641. 

2.  —*  Djer.  571. 
8.— 1  Vera.  «S. 
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the  one  case  as  in  the  other.  The  'case  [*9SS 

of  Ager  V.  Poole,*  shows  this  construction  to  be 
correct;  and  Pelton  v.  Banks,*  is  to  the  same 
effect.  Both  of  these  cases  are  stronger  than 
the  present,  for  in  each  of  them  the  testator 
had  such  a  future  interest  as  he  described. 

As  to  the  words,  "provided  she  has  no  law- 
ful issue,"  the  argument  on  the  other  side  is, 
that  they  imply  a  condition  precedent.  To 
this  it  ia  aqawered,  (1)  that  if  a  condition  pre- 
cedent to  the  Vesting  of  any  estate  in  the  wife, 
the  proviso  should  be  entirely  at  variance  with 
the  whole  design  of  the  testator,  fie  evidently 
intended  an  immediate  interest  to  pass  to  the 
wife,  which  could  not  take  place  if  the  fact 
that  she  should  have  no  lawful  issue  is  to  be  a 
condition  precedent.  That  could  only  be  as- 
certained by  her  dying  without  issue.  (2)  If  it 
be  a  condition  precMent,  she  took  no  estate, 
because  she,  in  point  of  fact,  had  lawful  issue. 
To  obviate  these  conclusions,  an  interpolaticm 
is  made  in  the  will,  and  the  testator  is  presumed 
to  have  said,  lawful  issue  by  himself.  The 
answer  is,  that  such  a  presumption  is  not  war- 
ranted by  the  language  onployed.  The  case 
of  HovUm  V.  Ladd  turns  upon  the  extent  to  be 
given  to  the  expression  "whole  ranainder," 
after  a  disposition  of  a  life  estate  in  all  the 
lands,  and  the  interest  of  an  heir-at-law  was 
not  involved.  Lambert's  Lessee  v.  Paine  turns 
upon  the  meaning  to  be  attached  to  the  word 
"estate."  Wheeler  v.  Waldron  is  deprived  of 
*much  of  Its  authority  by  a  remark  [*9SS 
made  in  a  note  to  Chester  v.  Chester.* 

As  to  the  second  clause  of  the  will,  wluch 
contains  the  words,  "to  be  by  her  freely  pos- 
sessed and  enjoyed,"  the  legal  signification  of 
this  phraseolf^  has  been  frequently  settled.  In 
Loveacres  v.  Slight,*  is  a  clause  to  this  effect: 
"Item,  to  my  two  sons,  T.  M.  and  R.  M., 
whom  I  make  and  ordain  my  sole  executors, 
all  my  lands  and  tenements  freely  to  be  pos- 
sessed and  enjoyed  alike."  In  this  case  there 
were:  (1)  Introductory  words,  which  Lord 
Mansfield  always  considered  as  entitled  to 
much  weight.  (2)  There  was  a  charge,  and  he 
thought  it  but  reasonable  to  infer  an  intention 
to  pass  a  fee,  because  that  alone  would  enable 
the  devisees  to  comply  with  the  testator's  di- 
rections fully  and  completely.  (3)  Freely  to 
be  enjoyed,  he  considered,  in  that  case,  ms 
meaning  absolutely,  because,  having  charged 
the  estate,  it  could  not  mean  free  fran  iDcum- 
brances.  None  of  these  circumstances  exist 
here,  and,  therefore,  the  case  is  not  anal<^iis, 
and  cannot  warrant  the  same  constniction. 
The  case  of  Goodright  v.  Barron,*  more  nearly 
resembles  the  case  before  the  court.  There, 
after  the  introductory  words,  "as  touching  my 
worldly  estate,"  the  testator  devised  to  B, 
whom  he  made  his  executrix,  "all  and  siofpi- 
lar  his  lands,  messuages  and  tenements,  h«r 
freely  to  be  possessed  and  enjoyed.  These  are 
the  identical  words  here  employed,  and  no  other 
distinction  'exists  between  the  cases,  ['9  94 
than  that  here  are  no  introductory  words 
(sometimes  so  important),  yet  the  coart  hcU. 
that  the  fee  did  not  pass. 

The  only  other  ground  on  which  It  eaa  1m 

4. — 3  P.  Wms.  56. 
6. — Cowp.  352. 
6.— 1  East,  220. 
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prcBumed  that  the  testator  intended  a  fee,  is 
the  circumstaoce  that  this  devise  is  after  cer- 
tain legacies;  and  it  is  said  that  "all  the 
rest,"  etc.,  means  that  the  devisee  was  to  take 
tbe  real  estate  subject  to  the  payment  of  these 
h^acies.  Admitting  that  wherever  the  testa- 
tor employs  language  of  an  indefinite  kind, 
prescribing  no  limits  to  the  estate  devised, 
and  burthens  the  devisee  with  a  gross,  but  cer- 
tain chai^,  that  the  fee  will  pass,  that  rule  of 
construction  is  inapplicable  here,  because,  (1) 
there  is  no  disposition  of  the  personal  estate, 
the  appropriate  fund  for  the  payment  of  lega- 
cies. <2)  There  is,  at  most,  only  an  implied 
eharge  upon  the  real  estate;  and  it  seems  un- 
reaaonable  to  require  the  court  to  impfy  a 
ehaige,  for  no  other  purpose  than  to  furnish 
a  ground  for  raising  another  implication  still 
more  serious. 

Admitting  the  verbal  construction  of  the 
opposite  counsel  to  be  correct,  the  case  of 
Jackson  v.  Harris*  is  decisive  against  the  con* 
elusion  they  would  infer  from  it.  If  a  charge 
at  all,  it  is  a  contingent  charge.  The  personal 
property  is  applicable  in  the  first  instance, 
and  there  is  only  a  possibility  that  it  wilt 
prove  insufficient.  A  contingent  charge  is  not 
BUfficient  to  carry  a  fee.  Besides,  supposing 
S25*]  the  whole  of  these  legacies  *to  be  pay- 
able out  of  the  real  estate,  the  conclusion  con- 
tended for  would  not  result.  The  rule  of  law 
ia,  that  where  the  charge  is  upon  the  estate, 
•ad  not  nptm  the  person  of  the  devisee  in  re- 
spect of  the  estate,  no  fee  passes  by  implica- 
tion.' So  much  of  the  estate  as  is  sufficient  to 
raise  the  sum  required,  is  not  given  to  the  de- 
visee at  all.  The  residue  is  devised  perfectly 
unfettered.  Canning  v.  Canning,  Den  v.  Moore 
and  Den  v.  Allen,  were  all  cases  In  which  the 
real  estate  was  given  after  payment  of  debts, 
etc.,  and  yet  held  not  a  fee. 

Vt.  Jnstiee  Story  delivered  the  opinion  of 
the  court,  and  after  stating  the  case,  proceed- 
ed as  follows: 

The  principal  question  arising  in  this  case 
is,  what  estate  Mary,  the  wife  of  James  Page, 
took  under  his  will ;  whether  an  estate  for 
life  or  in  fee.  If  the  former,  then  the  judg- 
ment of  the  Circuit  Court  is  to  be  affirmed; 
if  the  latter,  then  it  is  to  be  reversed. 

Some  reliance  has  been  placed  upon  the  will 
of  John  Page,  the  father,  to  show  the  predica- 
ment of  the  land  in  the  possession  of  his  son 
James,  and  thence  to  draw  aid  in  the  construc- 
tion of  the  will  of  the  latter.  '  Without  doubt, 
James  took  a  fee  in  the  moiety  devised  to  him 
by  his  father  (which  includes  the  land  in  con- 
troversy), for  it  is  given  "to  him,  his  heirs 
SS6*]  and  assigns."  *But  it  is  argued  that 
the  land  came  into  his  hands  ehatved  with  the 
legacies  payable  to  his  sisters  Hannah  and 
Abigail,  and  as  these  legacies  were  not  payable 
nntit  they  came  of  age,  they  remained  a  charge 
upon  the  land  in  the  hands  of  James  at  his 
death.  Whether  tbe  sisters  were  of  age  at  his 
death  or  not,  or  had  received  their  legacies  or 
not,  does  not  appear  from  the  statement  of 
facts,  and  nothii^  can  be  presumed  either  way. 
But  what  is  there  to  show  that  these  legacies 

1.  — g  Johns.  Rep.  141. 

2.  — JacksoB  V.  Ball.  10  Johns.  Rpp.  148;  Den  v. 
Allen,  8  Term.  Bep.  4B7 ;  Merson  v.  Blackmore,  2 
Atk.  341. 
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.  were  a  charge  on  the  landT  The  direction  in 
the  will  is,  that  "James  do  pay  Hannah  and 
Abigail  the  said  sum  of  £50  each  when  they 
oome  of  ^e;"  but  it  is  not  said  or  implied 
anywhere  in  tne  will,  that  these  legacies  shall 
be  a  charge  on  the  land.  The  direction  is  per^ 
aonal,  and  must  be  a  charge  on  the  person 
only,  unless  it  can  be  shown,  from  other  parts 
of  the  will,  that  the  testator  intended  a  charge 
on  the  land.  A  testator  may  devise  lands 
with  a  view  to  legacies,  and  make  them  a 
charge  on  the  land,  or  on  the  person  of  tbe 
devisee,  or  on  both;*  and  whether  a  particular 
legacy  be  in  either  predicament,  must  depend 
upon  the  langna^  of  the  will.  In  the  lar^ 
eutss  of  cases  which  have  been  decided  on  thva 
subject,  and  which  has  principally  arisen  from 
questions  respecting  the  quantity  of  the  estate 
teken  by  the  devisee,  the  ground  assumed  has 
been  that  the  will  must  speak  expressly,  or  by 
fair  implication,  'that  the  testator  in-  ['227 
tends  the  legacies  to  be  a  charge  on  the  land. 
When,  therefore,  the  testator  orders  legacies  to 
be  paid  out  of  his  lands,  or  where,  subject  to 
legacies,  or  after  payment  of  l^acies,  he  de- 
vises his  lands,  courts  have  held  the  land 
charged  with  the  legacies  upon  the  manifest 
intention  of  the  tes^tor.  But  here  there  is 
no  such  language.  There  is  no  direction  that 
the  devisee  shall  pay  the  l^acies  out  of  the 
land.  The  charge  is  personal;  and  the  case 
falls  directly  within  the  authority  of  Reeves 
V.  Gower,  in  11  Mod.  Rep.  208. 

We  may,  then,  proceed  to  the  consideration 
of  the  will  of  James  Page,  inasmuch  as  that 
of  his  father  affords  no  light  to  guide  us  in 
tbe  construction.  The  grounds  mainly  relied 
on  to  establish  that  Mary,  the  wife  of  the  tes- 
tator, took  a  fee,  are,  that  the  legacies  given 
to  his  sisters  are  a  charge  on  his  real  estate 
in  the  bands  of  his  widow ;  that  all  the  rest  of 
his  "lands  and  tenements,"  in  possession,  re- 
version or  remainder,  are  given;  that  the  de- 
vise is  subject  to  the  proviso,  "that  she  has  no 
lawful  issue,"  which  is  not  a  condition  merely, 
but  a  substitution  for  an  estate  intended  for 
his  children;  and,  finally,  that  the  lands,  etc., 
are  devised  to  her  "free^  io  be  possessed  and 
enjoyed,"  which  words  are  best  satisfied  upon 
the  supposition  of  a  fee. 

Before  proceeding  to  the  particular  examin- 
ation of  the  le^l  effect  of  these  different 
clauses  in  the  will,  it  is  necessary  to  state 
that,  where  there  are  no  words  of  limitation  to 
a  devise,  tne  general  rule  of  law  is,  that  the 
devisee  takes  an  'estate  for  life  only,  [*22S 
unless  from  the  language  there  used,  or  from 
other  parts  of  the  will,  there  is  a  plain  intention 
to  give  a  larger  estat^.  We  say  a  plain  inten- 
tion, because,  if  it  be  doubtful  or  conjectural 
upon  the  terms  of  the  will,  or  if  full  legal  effect 
can  be  given  to  the  language  without  sikJi  an  es- 
tate, the  general  rule  prevails.  It  is  not  suffi- 
cient that  the  court  may  entertain  a  private 
belief  that  the  testator  intended  a  fee;  it  must 
see  that  he  has  expressed  that  intention  with 
reasonable  certainty  on  the  face  of  his  will. 
For  the  law  will  not  suffer  the  heir  to  be  dis- 
inherited upon  conjecture.  He  is  favored  by 
its  policy;  and  though  the  testator  may  disin* 
herit  him,  yet  the  law  will  execute  that  inten* 


8.— See  Roe.  ex  dem.  Peter  v.  Day,  S  M.  A 
SIS ;  6  East's  Rfp.  87 ;  4  East's  Rep.  40S. 
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tion  only  when  it  is  put  in  a  clear  and  unam- 
bi|^ous  shape. 

In  the  present  case,  there  ia  no  introductory 
clause  in  the  will  expressing  an  intention  to 
dispoHe  of  the  whole  of  the  testator's  estate. 
Nor  is  it  admitted  that  snch  a  daiue,  if  it 
were  inserted,  would  so  far  attach  itself  to  a 
subsequent  deviaing  clause,  as  per  se  to  en- 
large the  latter  to  a  fee,  where  the  words 
would  not  ordinarily  import  it.  Such  a  doc- 
trine would  be  repugnant  to  the  modern  as 
well  as  ancient  authorities.  The  cases  of  Frog- 
mortoli  T.  Wright,  2  W.  BL  880,  Right  T.  Side- 
bottom,  Dougl.  759,  Child  t.  Wr!ghf,  8  D.  ft  E. 
64,  Denn  t.  Gaskin,  Cowper,  667,  Doe  v.  Allen, 
8  D.  &  E.  497,  and  Meraon  v.  Blackmore,  2 
Atk.  341,  are  full  to  the  point.  The  most  that 
can  be  said  is,  that  where  the  words  of  the  de- 
vise admit  of  passing  a  greater  interest  than 
220*]  for  life,  courts  will  lay  'hold  of  the 
introductory  clause,  to  assist  them  in  ascer- 
taining the  intention.  The  ease  of  Hogan  t. 
Jackson,  Cowper,  297,  admits  this  doctrine. 
That  case  itself  did  not  turn  upon  the  effect 
of  the  introductory  clause,  but  upon  the  other 
words  of  the  will,  which  were  thought  suffi- 
cient to  carry  the  fee,  particularly  the  words, 
"all  my  etfeets,  both  real  and  personal."  The 
case  of  Grayson  v.  Atkinson,  1  Wils.  Rep.  333, 
admits  of  the  same  explanation;  and,  besides, 
the  inheritance  was  there  charged  with  debts 
and  legacies. 

There  is  no  doubt  that  a  charge  on  lands 
may  be  created  by  implication,  as  well  as  by 
an  express  clause  in  a  will.  But  then  the  im- 
plication must  be  clear  upon  the  words. 
Where  is  there  any  such  implication  in  the 
present  willt  The  testator  has  not  disposed 
of  the  whole  of  his  personal  estate,  which  is 
the  natural  fund  for  the  payment  of  legacies; 
non  constat,  how  much  or  how  little  he  left 
For  aught  that  appears,  the  personal  estate 
may  greatly  have  exceeded  all  the  legacies; 
and  if  it  did  not,  that  would  be  no  sufficient 
reason  to  charge  them  on  the  land.  It  is  not 
a  sound  interpretation  of  a  will,  to  construe 
charges  which  ordinarily  belong  to  the  person- 
alty, to  be  charges  on  the  realty,  simply  be- 
cause the  original  fund  is  insufficient.  The 
charge  must  be  created  by  the  words  of  the 
will.  Now,  from  what  words  are  we  to  infer 
such  a  chai^  in  this  case?  It  is  said,  from 
the  words  "all  the  rest;"  but  "all  the  rest"  of 
what?  Certainly  not  of  the  personal  estate, 
2S0*J  because  the  words  immediately  'follow- 
ing are,  "of  my  lands  and  tenement,"  which 
exclude  the  personalty.  The  words  "all  the 
rest"  have,  then,  no  appropriate  meaning  in 
reference  to  the  personal  estate,  for  the  con- 
nection prohibits  it.  Can  they  then  be  sup- 
posed to  import  "all  the  rest  of  my  lands,  etc., 
after  payment  of  the  l^ctes,"  and  so  be  a 
charge  on  themT  This  would  certainly  be  go- 
ing much  farther  than  the  words  themselves 
authorize,  and  much  farther  than  any  preced- 
ing clause  requires  or  justifies.  A  charge  oi 
legacies  on  land  would  not  be  a  devise  of  the 
real  estate  in  the  ordinary  understanding  of 
men,  nor  in  ths  contemplation  of  law.  It 
would  make  tnem  a  lien  on,  and  payable  out 
of,  the  land;  but  it  would  still  be  distinguish- 
able from  an  estate  in  the  land.  But  it  is  suf- 
ficient for  us  to  declare  that  we  cannot  make 
these  l^aciw  a  chaii^  tm  tite  land,  except 


going  beyond,  and  not  by  following,  the  lan- 
guage of  the  will;  we  must  create  the  charge, 
and  not  merely  recognize  it.  The  case  of  Mar- 
kant  V.  Twisden,  Gilb.  Eq.  Rep.  30,  was  much 
stronger  than  the  present.  There,  the  testator 
had  settled  all  his  freeholds  on  his  wife  for 
life,  as  a  jointure;  and  by  his  will  be  be- 
queathed several  legacies,  and  then  followed 
this  clause,  "all  the  rest  and  residue  of  my 
estate,  chattels,  real  and  personal,  1  give  to 
my  wife,  who  I  make  sole  executrix."  But 
the  court  held  that  the  wife  did  not  take  the 
reversion  of  t^e  jointure  by  the  devise,  for  as 
the  testator  had  not  in  the  preceding  part  of 
the  will  devised  any  *real  estate,  there  [*2S1 
coufd  be  no  residue  of  real  estate  on  which 
the  clause  could  operate. 

But,  admitting  that  the  present  l^acies 
were  a  charge  on  the  lands  of  the  testator,  this 
would  not  be  sufficient  to  change  the  wife's 
estate  into  a  fee.  The  clearly  established  doc- 
trine on  this  subject  is,  that  if  the  charge  be 
merely  on  the  land,  and  not  on  the  person  of 
the  devisee,  then  the  devisee,  upon  a  general 
devise,  takes  an  estate  for  life  only.  The  rea- 
son is  obvious.  If  the  charge  be  merely  on  the 
estate,  then  the  devisee  (to  whom  the  testator 
is  always  presumed  to  intend  a  benefit)  can 
sustain  no  loss  or  detriment  in  case  the  estate 
is  construed  but  a  life  estate,  since  the  estate 
is  taken  subject  to  the  incumbrance.  Bnt  if 
the  charge  be  personal  on  the  devisee,  then  if 
his  estate  be  but  for  life,  it  may  determine  be- 
fore he  is  re-imbursed  for  his  payments,  and 
thus  he  may  sustain  a  serious  loss.  All  the 
cases  turn  upon  this  distinction.  Canning  v. 
Canning,  Moseley's  Rep.  240,  Loveacres  v. 
Blight,  Cowp.  Rep.  352;  Denn,  ex  dem.  Moor 
V.  Mellor,  5  D.  ft  E.  558,  and  2  Bos.  ft  Pull. 
227;  Doe  t.  Holmes,  8  D.  ft  E.  1 ;  Goodtitle 
T.  Madden,  4  East's  Rep.  496,  all  recognize 
it.  And  Doe  ft  Palmer  v.  Richards,  3  D.  ft  E. 
356,  proceeds  upon  it,  whatever  exception  may 
be  thought  to  lie  to  the  application  of  it  in 
that  particular  <^se.  We  are  then  of  opinion 
that  there  is  no  charge  of  the  present  legacies 
on  the  land;  and,  if  there  were,  no  inference 
could  be  drawn  from  this  circumstance  to  en- 
targe  *the  estate  of  the  wife  to  a  fee,[*2S2 
since  they  are  not  made  a  personal  charge  up- 
on her. 

The  next  consideration  is,' whether  the  words, 
"all  the  rest  of  my  lands  and  tenements,"  ftc, 
import  a  fee.  In  the  first  place,  this  clause  is 
open  to  the  objection  that  it  is  not  a  residuary 
clause  in  the  will,  for  no  estate  in  the  lands  is 
previously  given,  and,  consequently,  if  it  oper- 
ates at  all  on  the  fee,  it  gives  the  entire  in- 
heritance, and  not  a  mere  residuum  of  interest. 
And  if  a  devise  <^  "all  the  rest  and  residue  of 
lands,"  in  a  dear  residuary  clause,  was  suffi- 
cient to  carry  a  fee  by  their  own  import,  it 
would  follow  that  alm(»t  every  will  containing 
a  residuary  clause  would  be  construed,  without 
words  of  limitation,  to  pass  a  fee.  Yet.  the 
contrary  doctrine  has  most  assuredly  been 
maintained.  In  Canning  v.  Canning,  Mose- 
ley,  240,  the  testator  devised  as  follows : 
"All  the  rest,  residue  and  remainder  of  my  mes- 
suages, lands,  etc.,  after  my  just  debts,  legacies, 
etc.,  are  fully  satisfied  and  paid,  I  give  to  my 
executors  in  trust  for  my  daughters;"  and  the 
question  was,  whether  these  words  passed  an 
estate  in  fee,  or  for  life,  to  the  eiceciitors.  The 
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court  decided  that  they  passed  a  life  eatate 
4mly.  The  authority  of  thu  can  was  fully  es- 
tablished in  Moor  t.  Denn,  ex  dem.  Mellor,  2 
Bos.  ft  Poll.  247,  in  the  Honse  of  Lords  ivhere 
vords  equally  extensive  occurred;  and  the  au- 
thority of  this  last  case  has  never  been  broken 
Id  upon. 

The  cases  which  seem  at  first  view  to  inter- 
fere with  and  control  this  doctrine,  will  be 
2SS*]  *found  upon  close  examination  to  turn 
on  other  points.   Thus,  in  Palmer  r.  Richards, 
3  D.  ft  E.  356,  where  there  was  a  devise  of 
"all  the  rest  and  residue  of  the  testator's 
lands,"  etc.,  his  legacies  and  personal  expenses 
being  thereout  paid,  Lord  Kenyon  admitted  t^t 
the  words  "rest  and  residue,"  etc.,  were  not 
aufficient  to  carry  a  fee;  but  he  relied  on  the 
aubaequent  words,  "legacies,  etc.,  being  there- 
•out  paid,"  which  he  considered  as  creating  a 
«haise  np<m  the  Unds  in  the  hands  of  the  dev- 
iact^  of  such  a  nature  aa  to  carry  a  fee.  In 
this  opinion  the  court  concurred;  and,  though 
this  ease  has  been  since  questioned,  on  its  own 
circumstances,  its  general  doctrine  remains  un- 
touched.   So,  in  the  case  of  Norton  v.  Ladd,  1 
Lutw.  756,  7S9,  where  the  devise  was  to  A. 
C,  his  sister,  for  life,  of  all  his  lands,  etc., 
after  the  decease  of  his  mother;  then  to  J.  C, 
his  brother,  the  whole  remainder  of  all  those 
lands  and  tenements,*'  ^ven  to  A.  C.  for  life, 
if  he  survived  her;  and  if  not,  then  "the  whole 
remainder  and  reversion  of  all  the  said  lands, 
etc,  to  hia  sisters,  C,  E  and  A,  and  their 
heirs  forever;"  the  court  held  that  a  fee  passed 
to  J.  C,  under  the  devise,  upon  the  ground, 
that  taking  the  whole  will,  the  words  "whole 
remainder'*^  properly  referred  to  the  estate  or 
Interest  of  the  testator  undisfKMed  of  to  his  sia* 
4er  A.  0.;  and  that  the  words  could  not  relate  to 
the  quantity  of  lands  which  the  testator  in- 
tended to  devise  to  his  brother,  J.  C,  for  he 
had  plainly  devised  all  his  lands  to  his  sister, 
A.   C.,   and   all  the   lands   he  had  devised 
284»1  to  A.  C.  he  had  devised  to  J.  C;  'so 
that  the  words  naturally  and  properly  had  re- 
lation to  the  quantity  of  estate  which  the  tes- 
tator intended  to  give  J.  C,  that  is,  all  tiie  re- 
tnainder,  which  is  the  same  in  effect  as  all  his 
«atate.  If  the  words  were  merely  to  be  referred 
to  the  lands  he  intended  to  devise  to  J.  C, 
they  would  be  ineffectual,  for  it  was  impossible 
that  he  could  have  any  remainder  of  lands, 
when  he  had  devised  all  to  A.  C;  so  that  they 
must  refer  to  the  estate  in  the  lands.    Such  is 
the  substance  of  the  reasoning  of  the  court, 
upon  which  it  is  mmecessaTy  to  say  mor^  than 
that  the  case  turned  upon  the  supposed  incon- 
gruity of  construing  the  testator's  words  other- 
wise than  as  importing  the  whole  remaining 
interest  in  the  lands,  upon  all  of  which  lands 
a  life  estate  was  already  attached.    And  the 
final  devise  over,  which  carried  a  plain  fee  to 
the  sisters,  being  a  substitution  for  the  former 
eatate  to  J.  C,  in  the  event  of  his  death  be- 
fore the  testator,  greatly  fortifies  this  inter- 
pretation.  This  ease  has  been  much  relied  on 
hj  the  plaintiff  in  error  upon  the  present  argu- 
ment; but  H  is  very  distinguishable  from  that 
before  the  eonrL  There,  a  life  estate  was  giv- 
en, and  the  terms,  *Srhole  remainder,"  had  a 
natural  meaning,  as  embracing  the  whole  re- 
maining interest.   Here,  on  the  contrary,  there 
as  no  preceding  interest  given  in  the  real  es- 
tate, and  therefmre  the  terms  "all  the  rest"  are 
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not  susceptible  of  Chat  sense.  There,  a  sub- 
stituted estate,  in  fee,  was  clearly  given;  here 
no  clause  occurs,  leading  necessarily  to  such 
a  conclusion.  All  that  the  case  in  Lutwyche, 
taken  as  the  fullest  authority,  'estab-  ["285 
lishes,  is,  that  the  words  "rest  and  residue" 
may,  in  certain  connections,  carry  a  fee.*  This 
is  not  denied  or  doubted;  but  then  the  words  at- 
tain their  force  from  their  juxtaposition  with 
other  words,  which  fix  the  sense  in  which  the 
testator  has  used  them.  In  Farmer  t.  Wise,  3 
P.  Wms.  294,  the  residuary  clause  was  of 
"all  the  rest  of  his  estate,  real  and  personal," 
and  the  word  "estate"  has  long  been  construed 
to  convey  a  fee.  This  court  have  carried  the 
doctrine  still  farther,  and  adjudged  a  devise 
of  "all  the  estate  called  Marrowbone,?  to  be 
a  devise  of  the  fee,  construing  the  words,  not 
as  words  merely  of  local  description,  but  of 
the  estate  or  interest  also  in  the  land.  Lam- 
bert's Lessees  Paine,  3  Cranch's  Rep.  70; 
Murn^  V.  Wise,  2  Vem.  Rep.  664;  S.  C. 
Free  in  Ch.  246,  contained  a  devise,  after 
a  l^acy,  of  all  the  residue  of  his  real  and  per- 
sonal estate,  and  rests  on  the  same  principle 
as  do  Beachcroft  v.  Beachcroft,  2  Vem.  Rep. 
690,  and  Ridart  v.  Faine,  3  Atk.  Rep.  486. 
In  Willows  V.  L^dcott,  Carth.  Rep.  50;  2 
Vent.  285,  the  residuary  devise  was  to  A  and 
her  assigns  forever,  which  latter  words  indi- 
cate a  clear  intmtion  to  pass  a  fee.  In  Gray- 
son V.  Atkinson,  1  Wils.  Rep.  333,  there  was 
an  introductory  clause,  purporting  the  inten- 
tion of  the  testator  to  dispose  of  all  his  tem- 
poral  estate,  then  several  legacies  were  given, 
and  a  direction  to  A  to  sell  any  part  of  his 
real  and  'personal  estate  for  payment  [*236 
of  debts  and  legacies;  and  then  the  will  says, 
as  to  the  rest  "of  my  goods  and  chattels,  real 
and  personal,  movable  and  immovable,  as 
houses,  gudens,  tenements,  my  share  in  the 
copperas  works,  ftc.,  I  give  to  the  said  A." 
Lord  Hardwicke,  after  some  hesitation,  held  it 
a  fee  in  A,  relying  upon  the  introductory 
clause,  and  the  charge  of  the  debts  and  l^a- 
cies  on  the  land,  and  upon  the  langiuige  of  the 
residuary  clause.  Whatever  ma^  be  the  au- 
thority of  this  decision,  It  certainly  does  not 
pretend  to  rest  solely  on  the  residuary  clause; 
and  its  containing  a  mixed  devise  of  real  and 
personal  estate  was  not  insignificant  in  ascer- 
taining the  testator's  intention. 

It  may  also  be  admitted  that  the  words, 
"lands  and  tenements,"  do  sometimes  carry  a 
fee,  and  are  not  confined  to  a  mere  local  de- 
scription of  the  property.  .  But,  in  their  ordi- 
nary sense,  they  import  the  latter  only;  and 
when  a  more  extensive  signification  is  given  to 
them  in  wills,  it  arises  from  the  context,  and 
is  justified  by  the  apparent  intention  of  the 
testator  to  use  them  in  such  extensive  signifi- 
cation. The  cases  cited  at  the  bar  reach  to 
this  extent  and  no  farther.  Their  authority 
i»  lot  denied;  but  their  applieati<»i  to  the  pres- 
ent case  is  not  admitted. 

We  may,  then,  take  It  to  be  the  general  re- 
sult of  the  authorities,  that  the  words  "all  the 
rest  of  my  lands"  do  not,  of  themselves,  import 
a  devise  of  the  fee;  but,  unless  aided  by  the 
context,  the  devisee,  whether  he  be  a  sole  or  a 
residuaiT  'devisee,  will,  if  there  be  no  [*2S7 
words  of  limitation,  take  only  a  life  eatate. 

1.— See  Lord  Harwicke's  comments  on  (hIa 
ease  In  BalUs  t.  dale,  S  Veser's  Rep.  48. 
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We  next  come  to  the  effect  of  the  words,  "in 
poBsession,  reversion  or  remainder,"  and,  as 
incidental  thereto,  the  effect  of  the  vord  "tene- 
ments." That  the  term  "remainder,"  may,  in 
some  cases  connected  with  other  clauses,  carry 
a  fee,  has  been  already  admitted,  and  was  the 
very  point  in  1  Lutw.  755.  The  same  is  true 
in  respect  to  the  word  "reversion."  This  is 
affirmed  in  the  case  of  Bailis  v.  Gale,  2  Ves. 
Rep.  48,  where  the  devise  waa,  "I  give  to  my 
■on,  C.  O.,  the  reversion  of  the  tenement  my 
sister  now  lives  in,  after  her  decease,  and  the 
reversion  of  those  two  tenements  now  in  the 
possesion  of  J.  C."  Lord  Hardwicke,  in  pro- 
nouncing judgment,  relied  on  the  l^al  signifi- 
cation of  the  word  "reversion,"  and  that  its  use 
by  the  testator  was  fairly  to  be  inferred  to  be 
in  its  legal  sense,  as  the  whole  right  of  revert- 
or;  and  he  adverted  to  the  circumstance  that 
the  devise  was  to  a  child,  to  whom  it  could 
scarcely  be  presumed  the  parent  intended  to 
give  merely  a  dry  reversion,  or  to  split  up  his 
interest  in  it  into  parts.  But,  in  that  case,  as 
in  1  Lutw.  765,  there  were  antecedent  estates 
created  or  existing  in  the  land;  and  the  devise 
was  of  a  "reversion,"  and  not,  as  in  this  case, 
of  "all  the  rest  of  my  lands,  etc.,  in  reversion," 
etc.  The  land  now  in  controversy  was  not  held 
by  the  testator  aa  a  reversionary  estate,  but  as 
an  estate  in  possession;  and  in  no  way,  there* 
fore,  can  the  doctrine  help  the  present  case. 
But  there  are  cases  which  are  contrary  to  Bail- 
238']  is  V.  Gale,  and  somewhat  *clash  with  its 
authority.  In  Peiton  v.  Banks,  1  Vern.  Rep. 
65,  the  case  was,  that  a  man  devised  his  lands 
to  his  wife  for  life,  and  he  gave  the  reversion 
to  A  and  B,  to  be  equally  divided  betwixt 
tliem.  The  court  decided  that  A  and  B  took 
an  estate  as  tenants  in  common  for  life  only. 
And  Sergeant  Maynard  stated  a  similar  deci- 
sion to  nave  been  made  about  twenty  years 
before  that  time.  It  is  not  material,  how- 
ever, to  enter  upon  the  delicate  inquiry,  which 
of  these  authorities  is  entitled  to  most  weight, 
because  the  present  case  does  not  require  it. 

In  respect  to  the  word  "tenements,"  it  is 
only  necessary  to  observe  that  it  has  never  been 
construed  in  a  will,  independently  of  other  cir- 
cumstances, to  pass  a  fee.  In  Canning  v.  Can- 
ning, Moseley's  Rep.  240,  and  Doe,  ex  dem. 
Palmer  v.  Richards,  3  D.  &  E.  366,  Denn,  ex 
dem.  Moor  v.  Miller,  6  D.  &  B.  558,  S.  C. 
2  Bos.  &  Pull.  247,  the  same  term  occurred, 
as  welt  as  the  broader  expression,  "heredita- 
ments;" in  neither  case  was  the  term  "tene- 
ment" supposed  to  have  any  peculiar  effect; 
and  the  argument,  attempting  to  establish  a 
fee  upon  the  import  of  the  word  "heredita- 
ments," even  in  a  residuary  clause,  was  de- 
liberately overruled  by  the  court.  The  same 
doctrine  was  held  in  Hopwell  v.  Ackland,  Salk. 
Rep.  239. 

If,  then,  it  is  asked  what  interpretation  the 
court'  put  upon  the  words  "all  the  rest,"  in 
connection  with  "lands  and  tenements,"  the 
answer  is,  that  no  definite  meaning  can,  in  this 
239*]  will,  be  ^annexed  to  them.  It  is  our 
duty  to  give  effect  to  all  the  words  of  a  will, 
if,  by  the  rules  of  law,  it  can  be  done.  And 
where  words  occur  in  a  will,  their  plain  and 
ordinary  sense  is  to  be  attached  to  them,  un- 
less the  testator  manifestly  applies  them  in , 
some  otlier  sense.   But,  if  words  are  used  by 
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him  which  are  insensible  in  the  place  where- 
they  occur,  or  tlieir  common  meaning  is  desert- 
ed, and  no  other  is  furnished  by  the  will,  court* 
are  driven  to  the  necessity  of  deeming  them  as- 
merely  insignificant  or  surplusage,  and  to  find 
the  true  interpretation  of  the  will  without 
them.  In  the  present  case,  the  words,  "all  the 
rest  of  my  lands  and  tenements"  stand  wholly 
disconnected  with  any  preceding  clause.  There- 
is  nothing  to  which  "the  rest"  has  relation,, 
for  no  other  devise  of  real  estate  is  made.  We 
have  no  certain  guide  ta  the  testator's  inten- 
tion in  using  tJicm.  We  may  indulge  conjec- 
tures; but  the  law  does  not  decide  upon  con- 
jecturea,  but  upon  plain,  reasonable,  and  cer- 
tain expressions  of  intentimi  found  on  the  fae* 
of  the  will. 

The  next  clause  is,  "provided  she  has  n» 
lawful  issue."  The  probable  intention  of  thifr 
proviso  waa,  ''provided  she  has  no  lawful 
issue"  by  me.  Men  do  not,  ordinarily,  look  to 
remote  occurrences  in  the  structure  of  their 
wills,  and  especially  unlearned  men.  The 
testator  was  young,  and  his  wife  young,  and  it 
was  natural  for  them  not  to  despair  of  issue, 
although,  at  the  time  of  the  will,  he  was  in  i\i 
health.  In  case  of  leaving  children,  posthu- 
mous or  otherwise  he  might  'think  [*24<^ 
that  the  gift  to  his  wife  of  the  whole  of  his 
real  estate  would  be  more  than  conjugal  affec- 
tion could  require,  or  parental  prudence  justi- 
fy. In  that  event,  he  might  mean  to  displace 
the  whole  estate  of  his  wife,  and  to  leave  her 
to  her  dower  at  the  common  law,  and  the  chil- 
dren to  their  inheritance  by  descent.  This  in- 
terpretation would  afford  a  rational  expoaitioD 
of  the  clause,  and,  perhaps,  ought  not  to  be  re- 
jected, although  lliere  is  no  express  limitation 
jn  the  words.  In  this  view,  it  is  not  very- 
material  whether  it  be  considered  as  a  con- 
dition precedent  or  subsequent,  though  the 
general  analogies  of  the  law  would  certainly 
lead  to  the  conclusion  that  it  was  in  the 
latter  predicament.  But  even  in  this  view, 
which  is  certainly  moat  favorable  to  the  plain- 
tiffs in  error,  it  falls  short  of  the  purposes  of  the 
argument.  As  a  condition,  in  the  event  pro- 
posed, the  prior  estate  to  the  wife  would  be 
defeated;  but  there  would  he  no  estate  devised 
to  the  issue.  They  would  take  by  descent  aa 
heirs,  and  not  by  devise.  It  would  be  goings 
quite  too  far  to  construe  mere  words  of  eondT- 
tion  to  include  a  contingent  devise  to  the  issue;, 
to  infer  from  words  defeating  the  former  estate 
an  intent  to  create  a  new  estate  in  the  issue, 
and  that  estate  a  fee,  and  a  clear  substitute  for 
the  former.  Xo  court  would  feel  justified,  upon 
so  slender  a  foundation,  to  establish  so  brmid  » 
superstructure.  Nor  can  any  intention  to  give 
a  fee  to  the  wife  be  legally  deduced  from  the 
proviso,  in  any  way  of  interpreting  the  terms,, 
because  it  is  as  perfectly  consistent  with  the 
intention  *to  defeat  a  life  estate,  as  a  ["241 
fee  in  the  whole  of  the  lands.  The  testator^ 
with  a  limited  property,  might  justly  think  it 
too  much  to  take  from  his  own  issue  the  sub- 
stance of  their  inheritance  during  a  long  minor- 
ity, in  favor  of  a  wife,  who  might  live  many 
years,  and  form  new  connections.  In  such  an 
event,  leaving  her  to  the  general  provision  of 
law,  as  to  dower,  would  not  be  unkindness  or 
injustice.  But  it  is  sufficient  to  say  that  the 
words  are  too  equivocal  to  enable  the  court  to 
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ascertain  fnm  than  the  dear  purpose  of  es- 
tabliahing  a  fee.  And  if  the  proviso  refers  to 
woj  lawful  issue  by  any  other  husband,  then  it 
must  btf  deemed  a  oondition  subsequent;  and 
in  the  events  which  have  happened,  the  estate 
of  the  wife,  whether  it  be  for  life  or  in  fee,  has 
been  defeated,  and  the  plaintiffs  in  error  are 
not  entitled  to  reverse  the  present  judgment. 
Qoacunque  via  data  est,  the  proviso  cannot 
help  the  case. 

It  remains  now  to  consider  the  succeeding 
clause  of  the  will,  in  which  the  testator  repeato 
bis  devise,  and  gives  to  his  wife  "all  his  lands," 
etc,  dropping  the  words  "the  rest,"  and,  there- 
fore, showing  that  he  did  not  understand  them 
as  having  any  other  or  stronger  import  than 
the  will  presented  without  them.  Then  follow 
the  words  "by  her  freely  to  be  possessed  and 
enjoyed,"  upon  which  great  stress  has  been  laid 
at  the  bar.  If  these  words  had  occurred  in  a 
will  devising  an  estate  for  years,  or  for  life,  or 
in  fee,  in  repress  terms,  they  would  not,  proba- 
bly, have  been  thought  to  have  any  distinct 
auxiliary  signiUcation,  but  to  be  merely  a  more 
S49*]  fall  annunciation  *of  what  the  law 
woald  imply.  Occurring  in  a  clause  where  the 
estate  is  undefined,  they  are  supposed  to  have 
a  peculiar  force;  so  that,  "freely  to  possess  and 
enjoy,"  must  mean  to  possess  and  enjoy  with- 
out any  limitation  or  restriction  as  to  estate  or 
rij^t  The  argument  is,  that  a  tmant  for  life 
is  restricted  in  many  respects.  She  can  make 
no  permanent  improvements  or  alterations ;  she 
is  punishable  for  waste,  and  is  subject  to  the 
inquisition  of  the  reversioner.  But,  if  this  ar- 
gument is  admitted,  it  proves,  not  that  a  fee  is 
necessarily  intended,  but  tliat  these  restrictions 
on  the  life  estate  ou^ht  to  be  held  to  be  done 
away  by  the  words  m  question.  They  admit 
of  quite  as  natural  an  interpretation,  by  beii« 
eonstmed  to  mean  free  of  encumbrances;  and, 
in  this  view,  are  just  as  applicable  to  a  life 
estate  as  a  fee.  Perhaps  the  testator  himself 
Buy  have  entertained  the  notion  that  the  lega- 
cies in  his  will,  or  that  of  his  father,  were  en- 
cumbrances on  the  estate;  and  if  so,  the  words 
would  indicate  an  intention  that  the  wife 
should  be  disencumbered  of  the  burtiien.  But 
m  what  way  are  we  to  reconcile  the  argument 
deduced  from  this  clause,  with  that  drawn  on 
the  same  side  from  the  preceding  proviso? 
How  could  the  testator  intend  that  the  wife 
should  "freely  possess  and  enjoy"  the  lands  in 
lee,  when,  in  one  event,  he  had  stripped  her  of 
the  whole  estate,  and  that  by  a  Condition  insep- 
arably annexed  as  an  encumbrance  to  her  es- 
tate! We  ought  not  to  suppose  that  he  intend- 
ed to  repeal  the  woviso  under  such  a  general 
S43*]  phrase.  The  'case  of  Loveaeres  v. 
Bli^t,  Cowp.  Rep.  352,  has  been  supposed  to  be 
a  direct  support  of  the  argument  in  favor  of  a 
fee.  In  that  case,  the  testator  made  the  follow- 
ing devise:  "As  touching  such  worldly  estate 
wherewith  it  hath  pleased  God  to  bless  me  in 
this  life,  I  give,"  etc.,  "in  the  following  manner 
and  form:  First  of  all,  I  give  and  bequeath  to 
E.  M.,  my  dearly  beloved  wife,  the  sum  of  five 
pounds,  to  be  paid  yearly  out  of  my  estate, 
called  G.,  and  also  one  part  of  the  dwelling- 
house,  being  the  west  side,  with  as  much  wood 
craft,  home  at  her,  as  she  shall  have  need  of, 
by  my  executors  hereafter  named.  I  give," 
etc.,  "unto  my  son,  T.  M.,  the  sum  of  five 
■  L.  ed.  ■ 


pounds,  to  be  paid  in  twelve  months  after  my 
decease.  I  giv.e  unto  my  granddaughter,  E., 
the  sum  of  five  pounds,  to  be  paid  twelve- 
months after  my  decease.  Item,'  I  give  unto- 
J.  M.  and  R.  M.,  m^  two  sons,  whom  I  maJne- 

my  and  ordain  my  sole  executors,"  etc.,^ 

"all  and  singular  my  lands  and  messuages,  by 
them  freely  to  be  possessed  and  enjoyed  alike.'^ 
The  question  was,  whether,  by  this  clause,  the- 
sons  took  an  estate  for  life  or  in  fee.  The 
court  held  that  they  took  a  tenancy  in  common> 
in  fee.  Lord  Mansfield,  in  delivering  the  opin- 
ion of  the  court,  admitted  tlmti  if  Uie  intention- 
were  doubtful,  the  general  rule  of  law  must 
take  place.  But  he  laid  stress  upon  the  cir- 
cumstance that  the  estate  was  charged  witb 
an  annuity  to  his  wife,  so  that  the  testator 
could  not  mean  by  the  word  "freely,"  to  give 
it  free  of  encumbrances.  He  thought  the  free 
enjoyment  must,  therefore,  mean  free  from  all 
'limitations,  that  is,  the  absolute  prop-  [*244 
erty  of  the  estate.  He  also  thought  the  intro- 
ductory clause  not  unimportant;  and  that  the- 
blank  after  "my"  was  intended  to  be  filled* 
with  "heirs;"  and  it  can  scarcely  escape  ob' 
servation  that  it  was  a  ease  where  the  sons  of 
the  testator  were  the  devisees.  These  consid- 
erations may  well  lead  to  a  doubt  whether  Lord 
Mansfield  intended  to  lay  down  any  general 
principle  of  construction  in  relation  to  the- 
words,  "freely  to  be  enjiqmd,"  etc.  But,  if  he- 
did,  the  subsequent  case  of  Ooodright  v.  Bar- 
ron, 11  East's  Rep.  220,  has  manifestly  inter- 
fered with  its  authority.  In  that  case,  there- 
was  an  introductory  clause,  "as  touching  such 
worldly  estate  wherewith  it  hath  pleased  God 
to  bless  me,"  etc.;  and  the  testator  then  pro- 
ceeded as  follows:  "I  give  and  bequeath  to  my 
brother  T.  D.,  a  cottage  house,  anid  all  belong- 
ing to  it,  to  him,  and  his  heirs,  forever,  W.  C. 
tenant.  Also,  I  give  and  bequeath  to  my  wife- 
E.,  whom  I  likewise  make  my  sole  executrix, 
all  and  singular  my  lands,  messuages  and  tene- 
ments, by  her  freely  to  be  possessed  and  en- 
joyed." The  court  held  that  the  wife  took  an 
estate  for  life  only;  that  the  words,  being  am- 
biguous, did  not  pass  a  fee  against  the  heir,  but 
might  mean  free  from  encumbrances  or  charges, 
free  from  impeachment  for  waste;  and  that  the 
introductory  clause  could  not  be  brought  down 
into  the  latter  distinct  clause  to  aid  it,  though, 
if  joined,  it  might  have  had  that  eff'ect.  The- 
court  distinguished  that  case  from  the  case  be- 
fore Lord  Mansfield,  because,  in  the  latter,  aa 
the  testator  had  already  'encumbered  [*245 
the  estate,  the  words  must  have  meant  to  pass 
a  fee,  or  they  would  have  no  meaning  at  all. 
Mr.  Justice  Xe  Blanc  added,  that  the  words 
vaei  were  not  inconsistent  with  a  life  estate 
only;  and  he  distinguished  between  them  and 
the  words  "freely  to  be  disposed  of,"  admit- 
ting that  the  latter  would  pass  a  fee.  So  that, 
taking  both  these  cases  together,  the  fair  deduc- 
tion is,  that  the  words,  "freely  to  be  possessed," 
etc.,  are  too  uncertain,  of  themselves,  to  raise- 
a  fee,  but  they  may  be  aided  by  other  circum- 
stances. 

The  case  before  us  is  far  less  strong  than 
either  of  the  foregoing  cases,  for  there  is  no  in- 
troductory clause  showing  an  intention  to  dis- 
pose of  the  whole  property,  as  there  was  both 
in  Goodright  v.  Barron  and  Loveaeres  v.  Blight; 
nor  is  there  any  encumbrance  created  by  the 
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iMtator  on  the  land,  which  was  the  decisive 
-circumstance  that  governed  the  tatter. 

Upon  the  whole,  upon  the  most  careful  ex- 
■amination,  we  cannot  find  a  sufficient  warrant 
in  the  words  of  this  will  to  pass  a  fee  to  the 
wife.  The  testator  may  have  intended  it,  and 
|ffobiU>ly  did,  but  the  intentioa  cannot  be  ex- 
-tracted  from  his  words  with  reasonable  cer- 
tainty; and  we  have  no  right  to  indulge  our- 
^selves  is  mere  private  conjectures. 

Judgment  affirmed  with  costs. 


[*Bemi8flIon  of  Forfdtnre.  Pleading.] 
THE  UNITED  STATES 

T. 

JfORRXS,  Harahal  of  the  Southern  District  of 
New  York. 


The  Secretarj  of  the  Treasury  baa  autborlty, 
tinder  the  remtesloa  act  ot  the  3d  of  March,  1707, 
«.  861  (LVII.),  to  remit  a  forfeiture  or  penalty  ac- 
cruing under  the  revenue  laws,  at  any  time,  be- 
fore or  after  a  flaat  sentence  of  condemnation  or 
Judgment  for  the  penalty,  until  the  money  is  actu- 
ally paid  over  to  the  collector  for  distributlOQ. 

Such  remlBBlon  extends  to  the  shares  of  the  for- 
feiture or  penalty  to  which  the  ofllcers  of  the  cus- 
toms Rre  entltledr  as  well  as  to  the  Interest  of  the 
Cnlted  States. 

In  a  plea  of  Justification  by  the  inarsbal,  for  not 
levying  an  execution,  setting  forth  a  remission  by 
the  Secretary  of  the  Treasury,  of  the  forfeiture  or 
-  penalty  on  which  the  Judsment  was  obtataed,  it  Is 
not  necessary  to  set  forth  the  statement  of  facts 
upon  which  the  remission  was  founded. 


IjlRROR  to  the  Circuit  Court  for  the  Southern 
'J  District  of  New  York. 
This  was  an  action  brought  against  the  de- 
fendant, in  the  court  below,  as  marshal  of  the 
southern  district  of  New  York,  for  a  misfea- 
sance in  neglteting  to  proceed  on  a  venditioni 
'  exponas  issued  out  of  the  District  Court  of  the 
United  States  for  the  district  of  Maine,  requir- 
ing him  to  sell  the  goods  and  chattels  of  An- 
drew Ogden,  Abraham  K.  Smedes,  and  Thomas 
G.  Butler,  which  he  had  levied  upon  by  virtue 
of  certain  executions  issued  against  them,  in 
favor  of  the  United  States,  on  a  judgment  re- 
covered in  thcb  said  District  Court  of  Maine, 
and  which  goods  and  chattels  remained  in  his 
347*]  bands  for  want  *of  buyers,  according 
to  his  return  on  said  executions.  I^e  miscon- 
duct, or  neglect  of  duty,  alleged  against  the 
marshal,  was,  that  he  did  not  sell  the  property 
so  levied  upon,  according  to  the  command  of 
the  v^rit,  but  delivered  the  same  up  to  the  de- 
fendants, discharged  from  the  execution.  The 
-declaration  stated  the  judgment  to  have  been 
recovered  in  the  Sept^ber  term  of  the  court, 
in  the  year  1817,  for  $22,361.76,  damages,  and 
which,  m  part,  to  wit,  in  the  sum  of  $11,180.- 
87,  remained  in  full  force,  not  reversed,  paid 
off  or  satisfied,  to  the  plaintiffs,  and  that  exe- 
■cution  to  that  amount  remains  to  be  done.  The 
venditioni  exponas,  as  was  alleged,  was  put  in- 
to the  hands  of  the  marshal  on  the  13th  day 
-of  August,  1819. 

The  pleadings  in  the  cause  show  that  Andrew 
-Ogden,  of  the  city  of  New  York,  in  or  about 
tiie  month  of  June,  in  the  year  181S,  imported 
■S14 


into  Portland,  in  the  district  of  Maine,  certain 
goods  and  merchandise  in  the  _  brig  Hollen, 
which  vessel,  as  well  as  the  goods,  belonged  to 
him.  These  goods,  together  with  the  brig, 
were  thereupon  seized  as  forfeited  to  the  United 
States,  on  the  ground  that  the  ^oods  had  been 
imported  in  that  vessel,  in  violation  of  the  non- 
intercourse  acts  then  in  existence.  The  goods 
and  vessel  were  libeled  in  the  District  Court  of 
Maine,  on  the  6th  of  July.  1813,  and  on  the  19th 
of  the  same  month  were  delivered  up  to  Andrew 
Ogden,  after  having  been  regularly  appraised, 
upon  his  having  executed,  tt^ther  with  Abra- 
ham K.  Smedes,  and  Thomas  C.  Butler,  a  bond 
for  their  appraised  *value.  The  vessel  [*24S 
and  goods  were  afterwards,  on  the  97th  of  May, 
1617,  condemned  as  forfeited  to  the  use  of  the 
United  States.  And  such  proceedings  were 
thereupon  had,  that,  in  the  following  Septem- 
ber term  of  the  court,  a  judgment  was  entered 
upon  the  bond  of  appraisement  for  $22,361.76, 
with  costs. 

The  defendant,  Morris,  pleaded  the  general 
issue,  and  a  special  plea  in  justification,  that 
the  forfeitures  had  been  remitted  by  the  Secre- 
tary of  the  Treasury,  setting  out  in  hnc  verba, 
two  warrants  of  remission,  which  were  duly 
served  upon  him  before  the  return  day  of  the 
venditioni  exponas,  and  averring  a  compliance, 
on  the  part  of  the  defendants,  with  all  the 
terms  and  conditions  required  by  the  warrants 
of  remission.  All  which  were  duly  set  forth  in 
the  return  on  the  venditioni  exponas,  before  the 
commencement  of  the  present  suit. 

To  this  special  plea,  a  replication  was  filed, 
stating,  in  substance  that  at  the  tinw  of  the 
forfeiture,  seizure  and  condemnation,  of  the 
brig  Hollen,  and  the  goods  imported  in  her; 
and,  also,  at  the  time  of  their  condemnation 
and  the  entering  up  of  the  judgment  on  the 
bond  for  their  appraised  value,  and  of  the  issu- 
ing of  the  several  writs  of  execution,  and  at  the 
time  of  the  making  and  issuing  the  said  war- 
rants of  remission,  and  of  the  service  thereof 
on  the  defendant,  etc.,  Isaac  Ilsley  and  James 
C.  Jewett,  were  the  collector  and  surveyor  of 
the  port  of  Portland,  and,  as  such  entitled  to 
one-half  of  the  said  forfeiture;  and  that  the 
said  several  executions  'were  issued  for  [*349 
their  benefit,  and  solely  to  collect  the  said  sum 
of  $11,180.87,  for  their  own  separate  use,  and 
that  the  defendant  had  notice  thei«of  when  the 
said  several  writs  of  execution  were  delivered 
to  him  to  he  executed:  setting  out,  also,  two 
indorsements  on  the  execution,  one  signed  by 
the  district-attorney  of  Maine,  notifying  the  de- 
fendant that  the  execution  was  for  the  benefit 
of  the  said  collector  and  surveyor,  and  direct- 
ing the  marshal  to  collect  the  same  by  their  or- 
der. The  other  was  signed  by  the  collector  and 
surveyor,  requiring  the  marshal  to  collect  the 
execution  forthwith,  and  deposit  the  monej 
agreeably  to  the  command  of  the  writ,  and  no- 
tifying him  that  the  property  in  the  execution 
was  in  them,  and  directing  him  to  receive  orders 
from  them,  and  from  no  other  person  whatso- 
ever, in  whatever  related  to  the  said  execution. 
And  it  was  then  averred,  that  the  present  suit 
was  for  the  purpose  of  enabling  the  collector 
and  surveyor  to  recover  their  damages  for  the 
injury  they  had  sustained  reason  of  the  mis- 
feaaanoB  of  the  defendant,  ia  the  declaration 
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nieiitioned,  and  not  tor  the  benefit,  use  or  be- 
feoof  of  Vb»  said  plaintiffs. 

To  this  replication  the  defendant  demurred 
specially,  and  stated  the  following  causes  of 
demurrer:  (1)  For  that  the  replication  is  a  de- 
parture from  the  declaration,  in  this,  that  the 
declaration  proceeds  upon  a  cause  of  action  in 
favor  of  the  United  States;  whereas  the  replica- 
iion  proceeds  upon  a  cause  of  action  in  favor 
•of  the  said  Ilsley  and  Jewett,  etc.  (2)  For  that 
'S60*]  the  'replication  discloses  no  lawful  and 
■sufficient  authority  for  the  siud  Ilsley  and 
•Jewett,  to  prosecute  the  mid  action  against 
tiie  said  T.  Morris,  etc.,  and  in  the  name 
of  the  United  States.  (3)  For  that  the  dec- 
iaration  proceeds  upon  the  ground  that  the 
several  writs  of  execution,  therein  respectively 
mentioned,  were  issued  upon  a  judgment  ob- 
tained for  the  use  of  the  United  States,  and, 
therefore,  according  to  the  act  in  such  case 
made,  etc.,  might  lawfully  mn  and  be  executed 
in  any  other  state  or  territory  of  the  United 
States,  than  the  said  district  of  Maine,  in  which 
the  said  jud^ent  was  obtained.  Whereas  the 
replication  discloses  the  fact  that  the  said  judg- 
ment was  not  obtained  for  the  use  of  the  said 
United  States,  but  for  the  use  and  benefit  of 
the  said  Ilsley  and  Jewett,  end,  therefore,  could 
not  run  and  be  executed  in  any  other  state,  etc 
(4)  That  the  suit  is  prosecuted  in  the  name 
■of  the  United  States,  by  an  attorney,  on  rec- 
■ord,  other  than  the  district-attorney  of  the 
United  States  for  the  southern  district  of  New 
York. 

A  joinder  in  demurrer  having  been  filed, 
judgment  was  given  for  the  defendant  in  the 
court  below,  and  the  cause  brought  by  writ  of 
•error  to  this  court. 

On  the  part  of  the  plaintiff  in  error,  it  was 


contended  that  the  judgment  ought  to  be  re* 
versed, 

1.  Because  the  Secretary  of  tlie  Treasury  had 

no  power  to  remit  the  share  of  the  forfeiture 
which  belonged  to  the  custom-house  oflicers. 

2.  Because 'the  action  was  rightly  brought  in 
the  name  «f  the  United  States,  by  an  attorney 
of  *the  court  below,  specially  authorized  ['251 
to  prosecute  the  suit  by  an  order  of  the 
judges  of  that -court. 

3.  Because  the  replication  is  not  a  departure 
from  the  declaration,  proceeding  upon  a  differ- 
ent cause  of  action  from  that  stated  in  the  dec- 
laration. 

Mr.  Wheaton,  for  the  plaintiffs  in  error, 
stated  the  principal  question  in  the  cause  to  be, 
whether  after  a  definitive  sentence  of  condem- 
nation, in  a  revenue  cause,  the  Secretary  of  the 
Treasury  has  a  right,  under  the  remission  act 
of  the  3d  of  March,  1797,  c.  361  (LXVII.).*  to 
remit  the  forfeiture  so  as  *to  aff«st  the  [*S52 
right  of  the  officers  of  the  customs,  under  the 
collection  act  of  1799,  c.  128  (CXXVm.),S8.  89 
and  91,*  to  a  moiety  of  the  fines,  penalties  and 
forfeitures,  'recovered  under  the  act.  ['253 
He  insisted  that  the  right  of  the  collector,  etc., 
accruing  by  the  seizure,  was  consummated  by 
the  final  sentence  of  condemnation,  and  became 
an  absolutely  vested  ri^t,  which  could  not  be 
devested  by  the  remission  after  such  sentence. 
This  had  been  expressly  determined  in  the  Cir- 
cuit Court  for  the  first  circuit;*  and  though 
the  case  had  not  hitherto  been  presented  to  this 
court,  there  were  other  analogous  cases  which 
settled  the  doctrine,  that  as  between  the  repre- 
sentatives of  a  deceased  collector  and  his  suc- 
cessor in  office,  or  as  between  a  removed  col- 
lector and  such  successor,  the  share  of  the  for- 
feiture to  which  he  is  entitled  attaches,  and  is 


1. — Which  provides,  (■.  1),  "That  wherever  any 
person  or  persons,  who  shall  have  Incurred  any 
flDe.  penalty,  forfeiture  or  disability,  or  shall  have 
Iwen  Interested  Id  any  veBsel,  goods,  wares  or  mer- 
-cbandlse  which  shall  have  been  subject  to  any 
seizure,  forfeiture  or  disability,  by  force  of  any 

Ttresent  or  future  law  of  the  tJulted  States,  for  the 
eying,  levying  or  collecting  any  duties  or  taxes, 
-or  by  force  of  any  present  or  future  act,  concern- 
Ids  the  registering  and  recording  of  ships  or  ves- 
sels, or  any  act  concerning  the  enrolling  and  11- 
ceoslng  ships  or  vessels  employed  in  the  coasting 
trade  or  fisheries,  and  for  regulating  the  same, 
«ball  prefer  his  petition  to  the  judge  of  the  dis- 
trict In  which  such  fine,  penalty,  forfeiture  or  dis- 
ability shall  have  accrued,  XTvij  and  particularly 
setting  forth  the  circumstances  of  his  case ;  first 
causing  reasonable  notice  to  be  given  to  the  person 
or  persons  claiming  such  fine,  penalty  or  forfeiture, 
and  to  the  attorney  of  the  United  States  for  such 
district,  that  each  may  have  an  opportunity  of 
showing  cause  against  the  remission  or  mitiga- 
tion thereof,  and  shall  cause  the  facts  which  shall 
appear  upon  such  Inquiry  to  be  stated  and  an- 
-nexffA  to  the  petition,  and  direct  their  transmission 
to  the  Secretary  of  the  Treasury  of  the  United 
States,  who  shall  thereupon  have  power  to  miti- 
gate or  remit  such  flue,  forfeiture  or  penalty,  oi 
remove  such  disability,  or  any  part  thereof.  If  in 
litfl  opinion  the  same  shall  bave  been  Incurred  wlth- 
oat  wlltal  negligence,  or  any  Intention  of  fraud 
Is  the  person  of  persons  incurring  the  same ;  and 
to  direct  the  prosecution,  it  any  shall  bave  been 
instltnted  for  the  recovery  thereof,  to  cease  and  be 
dtsconttnned,  upon  such  terms  or  conditions  as  he 
may  deem  reasonable  and  Just."  (s.  S),  "That 
nothing  herein  contained  shall  be  construed  to  ef- 
fect the  right  or  claim  of  any  person  to  that  part 
of  any  flne,  penalty  or  forfeiture  Incurred  by  the 
t>r«acb  of  any  of  the  laws  aforesaid,  which  such 
^rson  shall  or  may  be  entitled  to,  by  virtue  of  the 
«ald  laws.  In  cases  where  a  prosecution  bas  been 
commenced,  or  IntormalJoD  hss  been  given  before 
«  I«.  ed. 


the  passing  of  this  act,  or  any  other  act  relative  to 
the  mitigation  or  remission  of  such  flaes,  penalties 
or  forfeitures ;  the  amount  of  which  rigbt  and 
claim  shall  be  assessed  and  valued  1^  the  proper 
Judge  or  court  l.n  a  summary  way." 

2. — Which  provides,  (a  89),  "That  all  penalties 
accruing  by  any  breach  of  this  act,  shall  be  suiid 
for  and  recovered,  with  costs  of  suit.  In  the  name 
of  the  United  States  of  America,  In  any  court  com- 
petent to  try  the  same ;  and  the  trial  of  any  fact 
which  may  be  put  In  Issue,  shall  be  within  the  Ju- 
dicial district  in  which  anj  such  penalty  shall 
have  accrued ;  and  the  collector  within  whose  dis- 
trict the  seizure  shall  bave  been  made,  or  forfeiture 
incurred  Is  hereby  enjoined  to  cause  suits  for  the 
same  to  be  commenced  without  delny,  and  prose- 
cuted to  effect ;  and  Is,  moreover,  authorised  to  re- 
ceive from  the  court,  within  which  such'  trial  Is 
had,  or  from  the  proper  offlcer  thereof,  the  sum  or 
sums  so  recovered,  after  deducting  proper  charges; 
to  be  allowed  by  the  said  court;  ana  on  receipt 
thereof  the  said  collector  sball  pay  and  distribute 
the  same,  without  delay,  according  to  law,"  etc. 
<8.  91)  "That  all  fines,  penalties  and  forfeitures, 
recovered  by  virtue  of  this  act,  and  not  otherwise 
appropriated,  shall,  after  deducting  all  proper 
costs  and  charges,  be  disposed  of  as  follows :  One 
moiety  sball  he  for  the  use  of  the  United  States, 
and  be  paid  Into  the  treasury  thereof  tbe  col- 
lector receiving  tbe  same ;  the  other  moiety  shall 
be  divided  between,  and  paid  in  equal  ' proportions 
to,  the  collector  and  naval  offlcer  of  the  district 
and  surveyor  of  the  port  wherein  the  same  sball 
have  been  Incurred,  or  to  such  of  the  said  officers 
as  there  may  be  In  the  ssld  district ;  snd  In  dis- 
tricts where  only  one  of  the  aforesaid  officers  shall 
have  been  established,  the  said  moiety  shall  be 
given  to  such  offlcer,"  etc. 

8.— Tbe  Hargarita.  ]  Oallls,  Bep.  61B,  522 ;  The 
Holten*  1  Mason's  Bep.  481. 
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consummated  by  the  sentence  of  condemna- 
tion.* This  went  upon  the  principle  that  it  be- 
came an  absolutely  vested  right,  by  relation 
back  to  the  time  tn  the  seizure.  If  it  were  an 
absolutely  vested  right,  it  most  be  vest^  as 
against  the  government.  It  is  not  vested,  even 
as  against  the  government,  at  the  time  of  the 
seizure.  That  only  gives  an  inchoate  right, 
which  may  never  become  absolute  for  want 
of  a  condemnation,  or  may  be  intercepted  by  a 
remission  before  condemnation.  The  forfeiture 
354*]  'has,  for  certain  purposes,  relation  back 
to  the  conmiiBftion  of  the  onense.  As  between 
the  offender  uid  all  persons  claiming  as  pur- 
chasers of  the  property,  and  the  government, 
the  forfeiture  attaches  at  the  moment  of  delic- 
tum.* But  this  proceeds  from  the  necessary 
strictness  of  all  fiscal  regulations,  and  does  not 
prevent  a  remission  before  condemnation.  The 
delictum  does,  indeed,  devest  the  proprietary 
interest  from  the  owner,  so  as  to  overreach  the 
claims  of  subsequent  purchasers;  but  it  does 
not,  therefore,  follow  that  the  share  to  which 
the  o£Scers  of  the  customs  may  become  en- 
titled, vests  in  them  eo  instanti.  Their  title 
may  never  vest,  by  reason  of  three  contingen- 
cies: (1)  There  may  be  no  seizure.  (2)  There 
may  be  a  remission  after  the  offenee,  and  be- 
fore condemnation.  (3)  There  may  be  no  con- 
demnation. If  there  be  no  seizure,  of  course 
no  title  vests.  If  there  be  a  remission  before 
condemnation,  as  no  title  has  yet  vested  except 
against  subsequent  purchasers,  it  purges  the 
offense  entirely,  by  relation  back  to  the  delic- 
tum. If  there  be  no  condemnation,  the  inchoate 
title  is  never  ripened  into  maturity.  But  if 
there  be  .  a  remission  after  condemnation,  the 
rights  of  the  seizing  officers  have  become  ab- 
solute, and  the  remission  purges  the  offense  (if 
it  has  any  effect  at  all)  only  so  far  as  the  gov- 
enunent  is  concerned. 

This  would  appear  from  the  plain  reading  of 
the  collection  act  of  1790,  c  128  (CXXVlfl.), 
aS5*]  88.  *89,  00,  01,  which  directs  the  collect- 
or to  prosecute  for  breaches  of  the  revenue  laws, 
and  to  receive  the  sums  recovered,  and  to  pay 
and  distribute  the  same  among  the  different 

Eersons  entitled.  It  must  be  admitted,  on  all 
ands,  that  the  right  must  absolutely  vest  at 
some  period.  The  court  have  already  rejected 
the  notion  that  it  does  not  vest  until  the  actual 
receipt  and  payment  over  of  the  money.'  There 
could,  therefore,  be  no  other  epoch  out  that  of 
the  sentence  of  condemnation,  which,  if  defini- 
tive, or  unappealed  from,  fixes  and  ascertains 
the  rights  of  all  parties.  Admitting,  for  the 
sake  of  the  argument,  that  the  government  may 
afterwards  remit,  so  far  as  its  own  rights  are 
exclusively  concerned,  it  cannot  certainly  be 
concluded,  from  the  terms  of  the  remission  act, 
that  the  government  intended  to  revoke  its 
bounty,  conferred  absolutely  upon  its  officers 
by  a  solemn  statute  for  great  purposes  of  public 
policy.  It  is  immaterial  what  the  Secretary  of 
the  Treasury  intended  to  do.  The  question  is, 
what  was  he  authorized  to  do  by  the  law  under 
which  he  acted  ? 

All  the  analogies  of  the  common  law  would 


1.  — JoDes  V.  Sbore  1  Wheat.  Rep.  462;  Van  Ness 
V.  Buel,  4  Wheat.  Rep.  74. 

2.  — S  OrBDch'a  Rep.  3&8.  417. 

3.  — Jones  v.  Shore,  1  Wheat.  Rep.  4T0. 


be  found  to  repel  the  idea  that  the  remission, 
could  devest  the  rights  which  had  become  as- 
certained and  fixed  by  the  sentence  of  condem- 
nation. Pardon  and  remission  are  synonymons- 
teims,  and  their  legal  effect  upon  the  rights  of 
parties  must  be  the  same.  "Pardon"  is  defined 
to  be  "a  work  of  mercy,  whereby  the  King 
forgiveth  any  *offen8e,  etc.,  right,  title,  [*25tt 
debt,  or  duty."*  The  power  which  is  given  to- 
the  President  by  the  constitution,  of  granting 
pardons  for  offenses,  may,  or  may  not,  extend 
to  revenue  cases;  but  whether  the  pardon  ia 
granted  by  the  President,  or  by  his  minister,  ia. 
immaterial.  It  is  still  the  act  of  the  govern- 
ment, and  it  can  have  no  greater  effect  in  the- 
one  case  than  in  the  other.  It  is  laid  down 
that  a  pardon  does  not  discharge  the  thing  in 
which  the  subject  has  a  property  or  interest ;  as- 
if  a  suit  be  in  the  Spiritual  Court  for  tithes,  a 
legacy  contract,  or  matrimony,  etc.,'  or  for  dil- 
apidation.* So,  if  an  incumbent  accepts  a  plur- 
ality, the  interest  of  the  patron  to  present  i» 
not  disehaiged  by  a  general  pardon.*  A  pen- 
alty, upon  a  conviction  for  deer-stealing,  is  not 
discharged  by  a  pardon;  for  it  is  a  forfeiture' 
to  the  party  grieved.*  The  King  cannot,  by  hia- 
pardon,  discharge  an  action  commenced  qui  tam 
upon  a  penal  statute,  except  for  the  King'a. 
moiety  or  part.*  Nor  penalties  to  be  divided 
between  the  informer  and  the  poor  of  the  par- 
ish." So,  a  pardon  does  not  discharge  a  thing 
consequent  or  indident  in  whfch  tiie  subject  has- 
an  interest  vested  in  him ;  as  costs  taxed  in 
the  Spiritual  Court,  a  pardon  of  the  offense- 
does  not  discharge  the  costs."  And  this^ 
though  the  party  appeals  after  the  taxation- 
of  costs,  so  that  the  sentence  is  suspended  by  the- 
appeal."  So,  if  the  party  appeals  *af-  ['267 
ter  costs  taxed,  and  then  the  pardon  comes,, 
and  upon  the  appeal  the  former  sentence  is- 
annulled,  and  costs  given  to  the  appellant; 
these  costs  are  not  discbareed  by  the  puilon; 
for  the  costs  being  taxed  in  the  originaf 
suit,  the  party  had  a  right  of  appeal,  which- 
was  not  taken  away  by  the  pardon;  and,, 
consequently,  has  a  right  to  the  costs."  So,  oik 
a  proceeding  in  rem,  in  the  Exchequer,  the- 
crown's  share  only  of  a  forfeiture  is  pardoned^ 
by  tfn  act  of  general  pardon,  but  not  the  inform- 
er's on  an  information  previously  filed."  And 
in  prize  proceedings,  the  condemnation  is  held 
to  vest  die  right  in  the  captors  so  absolutely 
that  the  government  cannot  release.  Thus,  ia 
the  case  of  The  Elsbe  (one  of  the  famous  Swed- 
ish convoys),  Sir  W.  Scott  determined  that  the 
crown  might  interpose  to  release  the  captured: 
vessels  before,  but  not  after,  a  final  adjudica- 
tion." 

As  to  the  technical  questions  which  had  beei> 
raised  by  the  special  demurrer  upon  tihie  plead- 
ings, they  were  all  involved  in  the  question  up- 
on the  merits.   If  the  remission  was  void  as  to> 


4.  -3  Inst.  233. 

5.  -5  Co.  51.  a. 

6.  — 3  Mod.  Rep.  66. 

7.  — Cro.  Car.  367,  358. 

8.  — 1  Salk.  Rep.  238,  284. 

9.  -3  Inst.  238. 

10.  — Str.  Rep.  1272. 

11.  — 5  Co.  51.  b:  Cro.  Jac  150;  Cro.  Car.  10»-- 

12.  — 5  Co.  Lit.  51.  b. 

13.  — Cro.  Car.  47. 

14.  -  Porker,  280. 

15.  — 5  Rob.  173. 
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•Uk  etutom-house  officers,  they  had  a  right  to 
sue  in  the  name  of  the  United  States;  or,  rath- 
«r,  the  latter  are  suing  in  their  own  name,  to 
give  effect  to  their  own  bounty  granted  to  those 
officers,  who  are  prosecutors  from  the  beginning 
in  the  name  of  the  United  States.  They  are  not 
only  privies,  but  parties,  and  are  concluded  by 
SSS*]  a  sentence  *of  acquittal  as  well  aa  of 
condemnation.^  But  they  may  also  be  consid- 
-ered  as  the  assignees  of  the  United  States,  and 
then  the  question  whether  they  are  to  sue  in 
their  own  name,  or  in  that  of  the  United 
States,  will  depend  upon  the  forms  of  proceed- 
ing in  analogous  cases.  By  the  civil  law,  on 
the  cession  of  a  debt,  the  assignor  impliedly 
«eded  to  the  assignee  all  his  rights  of  action  aa 
incidental  to  the  ceuion.  The  assignee  became 
what  was  called  procurator  in  rem  suam,  and 
sued  in  the  name  of  his  assignor.  So,  in  Eng- 
land, and  in  this  country,  it  has  long  since  been 
settled  that  the  assignee  of  a  chose  in  action 
may  sue  in  the  name  of  the  assignor,  who  has 
no  right  to  interfere  with  the  suit.*  By  the 
ancient  common  law,  the  King  could  assign  a 
chose  in  action,  though  a  subject  could  not. 
But  the  assignee  of  the  King  took  it  with  all 
the  high  prerogative  remedies.  Thns,  it  Is  laid 
down  that  the  King's  grantee  may  sue  an  obli- 
gation, etc.,  granted  to  him,  in  his  own  name, 
■or  may  prosecute  in  the  King's  name;  "for  the 
grant  of  the  statute,  or  debt,  is  a  warrant  to 
him  to  prosecute  process  in  the  King's  name."* 
Thus  where  a  debt  due  to  an  outlawed  person 
was  granted  by  the  King,  held,  that  the  grantee 
night  levy  it  in  his  own  name,  or,  by  extent, 
in  the  IUng*8  name,  "although  he  hath  not 
259*]  any  words  in  his  *grant  to  sue  it  iQ  the 
name  of  the  King,  as  is  usual  in  such  cases.* 
As  to  the  alleged  departure  in  pleading,  which 
is  relied  on  as  one  of  the  causes  of  demurrer, 
the  objection  is,  that  the  replication  sets  up  a 
«8use  of  action  in  the  custom-house  officers, 
whilst  the  declaration  proceeds  on  a  cause  of 
action  for  the  United  States.  The  answer  is, 
tiiat  the  Suit  being  here  brought  In  the  name  of 
the  United  States,  whose  duty  and  interest  it  is 
to  prosecute  for  the  benefit  of  the  officers  (who 
are  their  grantees),  notwithstanding  the  remis- 
sion, the  cause  of  action  stated  in  the  replica- 
tion is  just  as  much  in  favor  of  the  United 
States  as  that  set  up  in  the  declaration.  How, 
then,  stand  the  pleadings!  (1)  The  declaration 
setting  up  a  cause  of  action  in  favor  of  the 
United  States.  (2)  A  plea  of  remission  by  the 
United  States.  (3)  A  replication,  admitting 
the  fact  of  rraiission,  and  affirming  the  cause  of 
action  in  favor  of  the  United  States,  as  set  up 
in  ti\e  declaration,  with  a  new  circumstance, 
lis.,  a  right  of  third  persons,  which  invalidates 
the  remission  so  far  as  they  are  concerned. 
This  new  matter  is  asserted,  not  by  the  officers, 
bat  by  the  United  States  themselves,  who  sue 
invcisely  as  if  the  parties  had  not  performed 
the  conditions  on  which  the  remission,  was 
granted,  and  it  had  become  totally  void.  It 
was  not  necessary  that  this  new  matter  should 

1.  — HoTt  T.  Oelston,  8  Wheat  Rep.  319. 

2.  ~1  Johns.  Cms.  411;  2  Johns.  Cas.  121;  3 
3tAna.  Sep.  42S ;  Bottomley  Brooke,  2  Bl.  Rpp. 
1271 ;  1  Wheat.  Sep.  233 ;  1  Term  Rep.  610,  621, 
422. 

3.  — Cn>.  J«c.  82. 

4. — Cro.  Jac  ITS,  180;  Com.  Dig,  Ut.  Assign- 

■SBt,  ^ 

«  Ii.  ed. 


have  been  stated  in  the  'declaration.  [*S0O 
In  declaring,  it  is  only  necessary  to  set  out 
enough  to  maintain  the  action.  In  an  action 
for  not  executing  a  writ  of  execution,  it  is 
sufficient  to  set  out  the  judgment,  execution, 
and  facts  of  neglect  or  misfeasance.  Even  stat- 
ing the  judgment  is  merely  inducement.  It  is 
sufficient  to  state  concisely  the  circumstances 
which  give  rise  to  the  defendant's  particular 
duty  or  liability.*  The  remission  was  a  mat- 
ter of  defense  which  was  incumbent  on  the 
defendants  to  set  forth.  Successive  pleadings 
are  designed  for  this  very  purpose.  The  office 
of  tlie  declaration  is  to  set  forth  the  cause 
of  action  merely,  of  the  plea  to  avoid  it.  and 
of  the  replication  to  avoid,  the  plea.  Thus, 
in  debt  on  bond  for  the  performance  of  cove- 
nants, the  plaintiff  declared  for  the  penalty. 
The  defedant  cravd  oyer,  and  pleaded  gen- 
eral performance.  The  plaintiff  replied,  set- 
ting forth  particular  breaches,  and  it  was 
held  good.*  The  declaration  in  the  present 
case  pursues  the  moat  approved  forms,  and 
with  more  circumstantiality  than  usual.^  De- 
parture is  where  the  plea  contains  subsequent 
matter,  which  does  not  maintain  or  fortify  the 
matter  in  the  declaration.*  But  here  it  does 
maintain  it,  and,  at  the  same  time,  avoids  the 
bar.  The  bar  is  remission;  the  replication 
shows  that  it  is  no  answer  to  the  declaration. 
"In  Winch  v.  Keeley,*  In  assumpsit,  de-  [*281 
fendant  pleaded  that  plaintiff  had  become  a 
bankrupt,  and  assigned  all  his  effects,  under 
the  statute,  to  his  legal  assignees;  plaintiff  re- 
plied that  the  suit  was  broi^ht  try  nim  for  the 
use  of  another  party,  to  whom  he  had  trans- 
ferred the  debt  before  the  bankruptcy.  The 
replication  was  held  good,  and  the  objection  of 
departure  was  not  even  mentioned  at  the  bar. 

On  the  part  of  the  defendant,  it  was  insisted 
that  the  judgment  ought  to  be  affirmed,  for  the 
following  reasons: 

1.  Because  the  Secretai^  of  the  Treasury  had 
a  right  to  remit  the  forfeiture  in  question,  not- 
withstanding the  judgment  of  condemnation 
previously  rendered,  as  stated  in  the  plead- 
ings. 

2.  Because  the  whole  case,  on  the  part  of 
the  collector  and  surveyor  of  Portland,  pro- 
ceeds on  the  ground  that  the  remission  by  the 
Secretary  is  binding  upon  the  United  States, 
and  discharges  their  moiety  of  the  forfeiture, 
but  has  not  that  effect  on  the  other  moiefy 
claimed  by  them;  thus  giving  a  construction  to 
the  remission,  inconsiswnt  with  its  own  tenns 
and  the  act  under  which  it  was  granted.  Ac- 
cording to  that  act,  the  remission  must  be  valid 
to  the  whole  extent  of  the  power  exercised  un- 
der it,  or  not  at  all;  as  it  is  admitted,  there- 
fore, to  be  good  in  part,  it  follows  that  it  1> 
good  for  the  whole. 

3.  Because  such  a  remission  is  not  like  a  par- 
don, nor  is  it  to  be  governed  by  the  same  rules; 
*but  is  equivalent  to  the  judgment  or  [*a69 
decree  of  a  competent  tribunal,  that  no  forfeit- 
ure should  be  enforced,  inasmnefa  as  It  was 
without  wilful  negligence,  or  any  intentitm  of 

6.  — 1  Chlttys  Plesd.  869. 

S. — ^Postmaster-Oeneral  t.  Cochran,  2  Johns. 
Rep.  413. 

7.  — See  2  Cbltty's  Plead.  a>3-208. 

8.  — Co.  Litt.  804.  a. 

9.  — 1  Term  Bep.  019. 
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fraud,  In  the  person  or  persons  incurring  the 
same. 

4.  Because,  as  far  at  least  as  it  relates  to  the 
act  of  CJonRress,  vesting  in  the  Secretary  of  the 
Treasury  the  remitting  power,  as  therein  men- 
tioned, the  custom-house  officers  have  no  vested 
rights  in  any  forfeiture,  until  not  only  eondon- 
nation,  but  the  receipt  of  the  moifey  produced 
by  a  sale  of  tiie  forfeiture  or  collection  of  the 
bond  substituted  for  it,  before  which  time  the 
Secretary  has  full  power  to  remit;  and,  having 
exercised  it  in  this  case,  the  collector  and  sur- 
veyor of  Portland  are  equally  bound  by  it  as 
the  United  States. 

6.  Because,  if  the  said  collector  and  surveyor 
of  Portland  had  -any  vested  rights  In  the  for- 
feiture in  question;  notwithstanding-  the  remis- 
sion, then  they  ought  to  have  enforced  them 
by  an  action  in  their  own  name,  and  not  in  that 
of  the  United  States. 

6.  Because  the. condemnation  of  the  brig  and 
goods  being  to  the  use  of  the  United  States, 
and  the  recovery  in  the  bond  being  also  in  the 
name  of  the  United  States,  they  became  trust- 
ees for  the  collector  and  surveyor  of  Portland, 
(or  whatever  rights  or  interest  they  had  there- 
in; and  these,  whatever  th^  were,  were  dis- 
charged by  the  remission  of  the  Secretary,  in- 
asmuch as  the  release  of  a  trustee  is,  at  law,  a 
263*]  *bar  of  the  rights  or  interest  of  his  ces- 
tui qui  trust,  and  especially  in  a  case  where 
fraud  is  neither  charged  nor  pretended. 

7.  Because,  this  being  an  action  to  recover 
damages  for  a  misfeasance,  if  the  United  States 
themselves  could  sustain  it,  yet,  it  being,  in  its 
nature,  incapable  of  assignment,  they  could 
not  transfer  to  the  said'  collector  and  surveyor 
such  right  of  action,  and  authorize  its  prosecu- 
tion in  their  name;  much  tess  can  it  be  prose- 
cuted without  aoy  such  assignment  or  author- 
ity. 

8.  Because,  if  the  United  States  could  them- 
selves sustain  such  an  action,  the  said  collector 
and  surveyor  would  be  entitled  to  no  part  of 
the  damages  recovered;  for  such  damages 
would  not  be  the  forfeiture,  nor  the  proceeds 
of  the  bond  which  was  substituted  for  it;  to  a 
share  of  which  only  they  are  by  law  entitled. 
Of  course,  therefore,  they  cannot  sustain  the 
present  action  to  recover  damages  for  their  own 

.private  benefit,  in  the  name  of  the  United 
States,  which,  if  recovered  by  the  United 
States,  they  would  be  entitled  to  no  share  of. 

Mr.  Emmett  and  Mr.  D.  B.  Ogden,  for  the 
defendant,  stated,  upon  the  first  point,  that  it 
was  remarkable,  and  might  be  useful  for  in- 
terpreting the  law,  that  the  question  as  to  the 
power  of  the  Secretary  to  remit,  after  sentence, 
was  never  raised  until  subsequently  to  the  judg- 
ment of  this  court  in  Jones  v.  Shore,*  and  more 
264*]  especially  *until  after  what  fell  from 
Story,  J.,  in  The  Margarita.'  That  no  such 
doubt  was  conceived  to  exist'  at  the  bar  be- 
fore the  case  of  Jones  t.  Shore,  appears  from 
the  argnments  of  all  the  counsel  in  that  case, 
which  admit  that  the  right  was  not  so  vested 
as  not  to  be  defeated  by  a  remission.   An  ex- 

gresslon  there  attributed  to  Mr.  Pinkney,*  as 
>  the  President's  power  of  pardoning,  leads  to 
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an  examination  of  the  distinction  between  this 
power  of  remission  and  the  pardoning  power. 
The  power  of  pardoning  is  a  prerogative  given 
to  the  President  by  the  constitution,  analogoua 
to  that  exercised  by  the  British,  and  other 
sovereigns.  It  is  w  act  of  grace  and  mercy, 
founded  on  the  fact  of  guilt  and  crime,  bpt  ex- 
ercised from  other  considerations  than  those 
which  govern  a  remission  the  treasury.  It 
is  laid  down,  that  "the  King,  by  his  prerogative^ 
may  grant  his  pardon  to  all  offenders  attainted 
or  convicted  oi  a  crime,  where  he  has  hope  of 
their  amendment."*  The  remission  proceeds 
on  the  ground  of  moral  innocence,  and  is  to  be 
only  a  consequence  of  it.  The  Secretary  of 
the  Treasury  has  no  power  wliatever,  except 
where,  in  his  opinion,  from  the  judicial  stase- 
ments  of  facts,  the  forfeiture  "shall  have  beok 
incurred  without  wilful  negligence,  or  any  in- 
tention of  fraud  in  the  person  or  persons  incur- 
ring the  same."  A  pardon  being  an  act  of 
grace  and  mercy  to  an  acknowledged  criminal, 
^t  is  but  just  .'that  it  should  not  disturb  [*265 
the  rights  of  others,  founded  on  the  fact  of  that 
guilt,  and  their  industry  in  detecting  it;  bnt 
where  the  remission  is  founded  on  moral  inno- 
cence, the  justice  of  the  case  is  the  other  way. 
In  this  respect,  there  ought  to  be  no  diiferenco 
whether  a  condemnation  was  had  or  not;  for* 
although  a  sentence  of  condemnation  may  es- 
tablish a  violation  of  the  letter  of  the  revenue 
laws,  the  remission  proceeds  on  the  ground 
that  it  establishes  no  guilt,  and  the  petition  for 
the  remission  must  admit  all  the  facts  on  which 
oonviction  could  be  founded.  The  remission 
is  intended  to  be,  and  is,  in  fact,  a  judicial  de- 
cision. It  is  the  policy  of  the  revenue  laws  to- 
make  certain  acts  subject  to  forfeiture  and  pen- 
alties. It  adopts  this  course,  in  order  to  re- 
lieve the  government  from  the  onus  of  proving- 
that  those  acts  were  coupled  with  a  criminal 
intent;  and  to  oblige  the  party  suffering  to- 
prove  the' innocence  of  his  mind,  by  such  evi- 
dence as  would  satisfy  the  proper  officer  of  the 
government  itself.  In  analogy  to  the  jurisdic- 
tion of  a  court  of  equity  to  take  cognizance  of 
a  judgment  at  law,  and  relieve  against  it  on 
principles  which  the  courts  of  law  could  not 
have  l^ken  into  consideration,  the  Secretary  of 
the  Treasury  is  empowered  to  administer 
equitable  relief,  on  principles  which  the  revenue 
courts  could  not  apply;  but  which  go  to  tfae- 
entire  destruction  of  all  guilt,  and  ought,  there- 
fore, to  go  to  the  entire  remission  of  all  punish- 
ment. The  preliminary  proceedings  are  all  ju- 
dicial, by  petition  to  the  district  judge,  and  by 
examinations  before  him;  *and,  like  an  [*266 
analogous  suit  in  equity,  all  parties  interested 
are  brought  before  the  court  to  assert  their- 
rights,  and  contest  the  justice  of  the  applica- 
tion. The  officers  of  the  customs,  having  no- 
tice, and  the  liberty  of  contesting  the  matter, 
are  parties  to  the  suit  or  application,  and  eaO' 
no  more  complain  that  they  are  deprived  of 
vested  rights  than  they  could  where  a  court  of 
equity  decreed  a  perpetual  injunction  on  a  judg- 
ment at  law. 

The  statute,  having  thus  provided  for  malc- 
ing  all  persona  interested  parties  to  the  suit,, 
uses  the  most  general  language  possible  to  cov- 
er the  entire  remission  of  the  forfeiture.  Tlie- 
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prayer  of  the  petition  extends  to  the  remission 
of  the  wholc>  and  the  power  given  to  the  Secre- 
tary is  to  remit  "such  fines,"  etc.  The  proviso 
in  the  3d  section  shows  the  extent  to  which  it 
was  intended  to  protect  vested  interests,  or  to 
consider  them  as  vested,  viz.,  where  a  prosecu- 
tion had  been  commenced,  or  information  g^v- 
en,  before  the  pusii^  of  the  act.  Every  in- 
formation, seizure  or  prosecution,  subsequent 
to  the  passing  of  the  aet>  was  followed  up, 
subject  to  tnie  provisions  of  that  act.  It 
formed  a  limitation  upon  the  extent  of  vesting 
the  interests  of  the  prosecutors,  or,  to  use  the 
expression  of  one  of  the  counsel,  in  Jones  v. 
Shore,*  "it  is  a  condition  originally  attached  by 
the  law,"  and  attached,  whether  the  interest 
became  originally  vestal  by  Hke  seizure,  the 
condemnation,  or  the  recovery  and  receipt  of 
967*]  the  money.  *To  what  extent  is  the 
vesting?  It  is  decided  In  Van  Ness  v.  Buel* 
that  the  collector  acquires  an  inchoate  right  by 
the  seizure,  which,  oy  the.  subsequent  decree 
of  condemnation,  gives  him  an  absolute  vested 
title  to  his  share  in  the  forfeiture;  and-  it  is 
also  determined  in  Jones  v.  Shore,'  that  the 
ri^t  to  share  in  the  forfeitures  and  penal- 
ties is  given  to  the  collector  who  maM  the 
seizure,  and  not  to  him  in  ofiice  on  the  receipt 
of  the  money.  These  adjudications  were  as 
between  officers  themselves,  and  not  between 
an  officer  and  the  owner  of  the  thing  seized. 
But  they  establish  the  principle  that  the  right 
made  sJisoIute  by  condemnation  was  that, 
and  only  that,  which  bad  become  inchoate  by 
seizure.  That  Inchoate  right  was,  under  the 
statute,  subject  to  be  destroyed  by  remission 
according  to  its  provisions,  and  therefore  that 
made  absolute  must  be  subject  to  the  same 
provisions. 

But  tlie  vesting  of  the  right,  as  laid  down  in 
the  case  of  The  Margarita*  does  not  talce  place 
before  a  final  judgment  or  sentence;  and  the 
same  epoch  is  assigned  in  the  case  of  The  El- 
sebe/  for  the  vestii^  of  prize  interests  in  cases 
of  capture.  Now,  prize  courts  can  take  notioo 
of  all  equitable  considerations,  but  a  revenue 
court  cannot.  Notwithstanding  condemnation, 
then,  it  remains  to  be  inquired,  whether  there 
was  any  criminal  intent.  If  innocence  be  al- 
leged, and  the  proper  proceedings  founded  on 
208']  it  to  be  institute,  'until  those  proceed- 
ings are  decided  upon,  there  is  no  final  adjudi- 
cation, within  the  spirit  and  meaning  ox  the 
act. 

Another  consideration  shows  that  the  remis- 
sion must  operate  to  extinguish  the  rights  of 
the  officers  of  the  customs.  They  could  main- 
tain no  action  for  the  forfeiture  as  in  their 
own  names.  The  forfeiting  party  has  nothing 
to  do  with  them;  he  forfeits  only  to  the  Uni^ 
ed  States,  and  it  is  only  as  between  the  Unit- 
ed States  and  the  officers  that  the  latter  have 
any  claim.  In  this  respect  there  is  a  material 
difference  between  our  act  and  the  British 
revenue  laws.  By  the  British  statute,  one- 
half  is  forfeited  to  the  use  of  the  crown,  and 
the  other  to  the  use  of  the  informer.  In  the 
Exidiequer,  the  form  of  proceeding  is  to  ad- 
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jud^e  a  moiety  of  the  forfeiture  to  the  seizors, 
or  informer,  by  the  sentence  itself,  and  it  be- 
comes a  vested  right  in  them,  by  relation  bacic 
to  the  filing  of  the  information.*  But  in  thia 
country,  the  utmost  that  can  be  said  is,  that 
the  United  States  are,  pro  tanto,  trustees  for 
them;  but  as  to  the  foneiting  party,  the  gov- 
ernment is  the  only  legiU  actor.  There  must 
be  a  right  of  releasing  somewhere.  A  release 
by  the  officers  of  the  customs  would  not  pre- 
vent the  United  States  from  recovering  the 
whole  penalty.  Thus,  in  debt  on  a  single  bond 
made  to  A,  to  the  use  of  him  and  B,  the  de- 
fendant pleaded  a  release  made  to  him  by  B; 
on  which  the  plaintiff  demurred;  and  without 
difficulty,  it  was  adjudged  *for  tiie  [*SA» 
plaintiff;  for  B  is  no  party  to  the  deed,  and 
therefore  can  nnther  sue  nor  release  it.  But 
it  is  an  equitable  tmst  for  him,  and  suable  in 
the  chancery,  if  A  will  not  let  him  have  part 
of  the  money;  and  the  book  of  Edw.  m.,  cited, 
that  he  might  release  in  such  case,  was  denied 
to  be  taw.*  Since  there  must  be  a  power  of 
releasing  somewhere,  and  the  officers  could  not 
do  it,  the  power  must  reside  in  the  United 
States,  and  the  remission  is  such  a  release.' 

Cases  have  been  cited  tm  the  other  side.  Id 
which  courts  of  law  have  taken  notice  of  equi- 
table interests,  and  have  permitted  them  to  be 
pleaded  or  replied,  so  as  to  protect  them.  All 
these  cases  proceed  on  the  ground  of  fraud  and 
collusion,  which  cannot  be  charged  here.  A» 
to  Bottomley  v.  Brook,  and  Rudge  v.  Birch,* 
they  are  said  by  Mr.  Maryatt,  in  Schooley  v. 
Mears,*  to  have  been  overruled  In  the  Exeheq* 
uer,  in  the  ease  of  Lane  T.  Chandler;  and  In 
Wake  V.  Tinkler,  Lord  Ellenborough  says:  "I 
am  much  more  inclined  to  restrain  than  to  ex- 
tend the  doctrine  of  these  cases."  And  Bailey, 
J.,  says,  "we  have  nothing  to  do  in  this  oaae 
with  any  other  than  legal  rights."  So  in  Bak- 
erman  v.  Radenius,**  Mr.  Erskine  (arguendo) 
states  a  case  before  Lord  Mansfield,  where  an 
aeti<m  was  brought  in  the  name  of  a  nominal 
plaintiff  by  persons  beneflcally  *inter-[*970 
ested,  for  whom  he  was  a  trustee.  At  the  trial, 
the  defendant  produced  a  release  from  the 
plaintiff,  which  Lord  Mansfield  held  to  be  con- 
clusive; but  said  the  Court  of  Chancery,  upon 
application,  would  make  the  trustee  pay  the 
principal,  the  debt,  if  well  founded,  and  the 
costs  of  suit.  And  Lawrence,  J.,  cites  a  case 
from  Salkflld,"  where  Lord  Holt  said  that  if 
the  plaintiff  in  ejectment,  who  is  considered 
only  as  a  trustee  for  the  lessor,  released  the 
action,  he  might  be  committed  for  a  contempt 
of  the  court;  "but  he  did  not  say  the  release 
would  not  defeat  the  action."  So,  in  Paine  v. 
Rogers,'*  where  the  tenant,  a  nominal  plaintiff, 
having  given  a  release  to  the  plaintiff,  the 
court,  on  application  of  the  landlord,  ordered 
it  to  be  given  up;  dearly,  because  If  used  It 
would  Aetea.t  the  action.  And  In  Legh  t.  Legh, 
the  obligor  of  a  bond,  after  notice  of  Its  being 
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Assigned,  took  a  release  from  the  obligee,  and 
pleaded  it  to  an  action  brought  by  the  as- 
signee, in  the  name  of  the  obIif;ee.  The  court, 
-on  motion,  set  the  plea  aside,  Eyre,  C.  J.,  say- 
ing, "the  only  question  is,  vhether  the  as- 
signee must  not  seek  relief  in  a  court  of  equi- 
ty." Clearly  showing,  as  the  whole  case  does, 
that  the  plea  could  not  be  replied  to  at  law. 

But  why  should  the  custom-house  officers  be 
entitled  to  maintain  this  action  in  the  name  of 
the  United  States,  notwithstanding  their  re- 
lease, and  having  no  possible  interest  in  the  re- 
al I*]  suit?  "Why  should  they  have  the  ben- 
efit of  not  being  liable  to  costs  for  a  false 
action?  They  are  not  assignees  of  the  United 
States,  if  that  would  protect  them.  There  can 
be  no  assignment  of  a  test.  The  injury  by  the 
marshal's  return  is  directly  to  themselves,  and 
the  United  States  have  barred  themselves  from 
regarding  it  as  an  injury  to  them  by  the  remis- 
sion. The  right  to  sue  in  the  name  of  another 
-only  existed  where  the  action  would  not  lie  in 
the  name  of  the  party  actually  interested. 
But,  in  every  case  where  the  unlawful  act  of 
■one  person  does  an  injury  to  another,  an  ac- 
tion on  the  case  lies  for  the  injury.  Can  the 
United  States,  who  are  not  injured,  sustain 
this  action  1  If  they  could,  is  such  a  right  of 
action  assignable  T  Here,  however,  is  no  actual 
assignment;  and  it  can  only  be  considered  as 
analagous  to  the  consignment  of  a  chose  in 
action.  But  how  can  the  real  plaintiff's  entitle 
themselves  to  the  damages  recovered  in  the 
-name  of  the  United  States,  without  such  as- 
signment? The  law  only  gives  them  half  the 
forfeiture  or  proceeds.  How,  then,  can  they, 
notwithstanding  the  release  or  remission  by 
the  United  States,  recover,  in  their  name,  dam- 
ages which  they  are  not  legally  entitled  to 
participate  tnt  and  do  so  for  their  own  bene- 
fit, when,  if  they  have  sustained  damages,  they 
n»T  sue  in  their  own  nameT 

And  this  brings  us  to  consider  some  of  the 
special  causes  of  demurrer.  The  replication  is 
A  departure  from  the  declaration,  not  only  by 
not  bringing  forward  matter  pursuant  to  it, 
and  fortifying  it,  but  by  bringing  forward 
272*]  matter  showing  *no  right  of  action  in 
the  plaintiffs,  and  showing,  that  if  it  exists 
:anywhere,  it  exists  in  third  persons;  and  that 
this  matter  was  known,  and  mig^t  be  made 
-available,  before  action  brought.  Departure 
is  defined  to  be,  "when  the  second  plea  oon- 
taineth  matter  not  pursuant  to  his  former,  and 
which  fortifieth  not  the  same,  and,  therefore, 
it  is  called  decessus,  because  he  departeth  from 
his  former  plea.'"  Thus,  where  ttie  defendant 
pleads  in  bar  a  lease  for  fifty  years  made  by 
.a  corporation,  plaintiff  replies  that  it  was  made 
while  a  former  lease  was  in  existence,  and 
shows  the  statute  21  Hen.  Yin.,  and  that  the 
lease  for  fifty  years  was  void;  not  setting 
forth  the  proviso  making  such  leases  good  for 
twenty-one  years.  Defendant,  in  big  rejoinder, 
pleads  the  proviso  of  the  statute  21  Hen.  VIII., 
which  makes  such  leases  good  for  twenty-one 
years.  Held,  that  this  pleading  of  the  proviso 
was  a  departure,  because  it  neither  goes  with, 
nor  enforces  the  bar  before.*  6o,  in  a  pnecipe 
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quod  reddat,  the  tenant  pleads  that  the  land 
was  devised  to  him,  and  the  plaintiff  replies 
that  the  devisor  was  an  infant.  To  this  the 
defendant  says  that,  by  the  custom,  infants 
nuy  devise;  and,  per  Curiam,  this  is  a  depart- 
ure, -for  he  ought  to  have  pleaded  the  special 
matter  first.*  So,  in  Doctr.  Plac.  124,  per 
Keble,  nota,  where  general  matter  is  pleaded, 
and  where  the  special  matter  might  have 
been  'pleaded  at  the  commencement,  [*2 7 3 
the  party,  afterwards,  shall  not  maintain  the 
general  matter  with  the  special  matters.  And 
if  the  defendant  justifies  by  distress  for  rent, 
and  the  plaintiff  replies  that  be  used  and  sold 
them,  to  which  the  defendant  rejoins  that  he 
sold  the  distress  pursuant  to  the  statute  2 
W.  &  M.,  it  will  be  a  departure;  for  it  should 
have  been  alleged  so  at  first.*  Defendant,  in  a 
plea,  justified  taking  cattle  damage  feasant, 
and  afterwards  rejoined  that  they  were  taken 
surcharging  the  common;  held  to  be  a  depart- 
ure; and  one  of  the  reasons  was,  that  the  sur- 
charge might  have  been  pleaded  first,  because 
the  defendant  then  knew  the  plaintiffs  right.' 
So,  when  a  man,  in  his  former  plea,  pleadeth 
an  estate  made  by  the  common  law,  in  the 
second  plea,  regularly,  he  shall  not  make  it 
good  by  an  act  of  Parliament.  So,  when,  in  his 
former  plea,  he  entitleth  himself,  generally,  by 
the  common  law,  in  his  second  plea  he  shall 
not  enable  himself  by  a  custom,  but  should 
have  pleaded  it  at  first.* 

As  to  the  third  clause  of  demurrer,  the  stat- 
ute only  enables  the  issuing  of  a  writ  of  exe- 
cution to  another  district,  upon  judgments  "ob- 
tained for  the  use  of  the  United  States."  The 
present  judgment  was  obtained  in  their  name, 
but  for  the  use  of  other  parties.  It  is  contend- 
ed that  if  the  judgment  was  for  the  use  of 
the  United  States,  the  execution  need  not  be 
so.  But  the  privile^  *obviou8ly  at-  ['274 
taohes  to  the  execution,  and  not  to  the  judg- 
ment. It  was  for  the  benefit  of  the  govern- 
ment, and  was  not  intended  to  be  communica- 
ble to  citizens  in  cases  where  the  United  States 
have  no  interest.  AU  the  rules  for  construing 
statutes  will  bear  out  tills  interpretation.' 

Mr.  Webster,  for  the  plaintiffs,  in  reply,  in- 
sisted that  the  authority  to  sue  in  the  name  of 
the  United  States  could  not  be  disputed  by  the 
defendant  in  this  court.  The  government  was 
here  represented  by  the  Attorney-General,  and 
if  he  did  not  interfere  with  the  suit,  it  might 
well  be  maintained.  It  was  novel  doctrine 
that  an  appearance  by  a  wrong  attorney  was  a 
ground  of  demurrer.  If  it  had  been  intended 
to  take  advantage  of  that  objection,  a  sum- 
mary application  should  have  been  made  to  the 
court  below,  by  whom  the  attorney  on  the  rec- 
ord had  been  appointed  to  prosecute  this  suit, 
the  district-attorney  having  refused  to  prose- 
cute it.  The  discretionary  power  exercised  by 
the  court  below  in  this  instance,  was  essential 
to  the  administration  of  justice,  whenever  the 
district -attorney  refuses  to  act,  or  is  inter- 
ested, or  in  case  of  his  death.  But,  even  if 
this  court  should  be  of  opinion  that  the  order 
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made  In  tbe  present  cue  was  irregular,  ft 
would  not,  on  that  account,  ffive  judgment 
against  the  sufficiency  of  the  plaintiff's  repli- 
cation as  pleaded.  It  would  merely  direct  the 
pleadinei  to  be  amended  by  inserting  the  name 
S75*]  *of  the  distriet-attomey  in  tine  place  of 
the  present  attorney  on  the  record.  The  plain- 
tiff's declaration  is  admitted  to  be  good,  and  it 
is  unnecessary  to  consider  the  replication, 
since  the  plea  contains  the  first  fault  (if  any) 
in  the  pleadings.  It  cannot  be  pretended  that 
ft  is  a  good  plea,  because  the  plaintiff  has 
declared  by  a  wrong  attorney.  If  this  judg- 
ment be  affirmed,  it  is  a  perpetual  bw  as 
against  tlie  United  States,  oiid  all  others  In- 
terested. While  the  cause  is  allowed  to  stand 
on  the  calendar,  the  rights  of  the  parties,  as 
stated  in  the  pleadings,  must  alone  be  regard- 
ed. But  the  officers  of  the  customs  have  a 
right  to  use  the  name  of  the  United  States. 
The  cases  cited  in  the  opening  sufficiently  show 
it.  Wherever  the  subject  has  an  interest  in  a 
prosecution  in  which  the  King's  name  is  nec- 
essary as  a  fonnal  party,  tlw  subject  has  a 
Ic^t  right  to  use  it.  All  cases  of  information, 
not  ex  officio,  are  of  this  sort,  such  as  those  by 
the  Master  of  the  Crown  Office,  in  quo  warran- 
to, of  intrusion  to  office,  etc.  The  prerogative 
of  the  supreme  magistrate  is  held,  not  for  pur- 
.  poses  of  ostentation,  but  for  the  substantial 
benefit  of  society,  and  its  aid  may  be  invoked 
as  often  as  necessity  requires  it. 

The  plea  is  bad,  bwaofe  the  marshal,  who  fs 
a  mere  ministerial  officer,  was  not  a  competent 
fodge  of  the  validity  or  effect  of  the  remission. 
He  is  the  officer  of  the  court,  and  not  of  the 
treasury.  He  is  to  collect  the  money,  and 
bring  it  into  court.  When  it  is  received  in  the 
r^stry,  distribution  is  to  be  made  of  it  ac- 
27»*]  cording  to  *law;  or  if  the  forfeiture  has 
been  remitted,  the  conditions  of  the  remission 
are  to  be  complied  wiUi  imder  the  directions 
of  tlw  court.  If  the  marshal  had  levied  the 
money  upon  the  execution,  and  no  remission 
had  been  obtained,  he  could  only  be  compelled 
to  pay  it  over  by  a  motion  to  compel  him  to 
return  the  process.  If  the  remission  had  been 
unconditional,  and  could  devest  the  share  of 
the  custom-house  officers,  he  had  nothing  to  do 
with  carrying  it  into  .effect.  It  is  by  the  court 
<taij  that  the  rights  of  the  parties  are  to  be 
ascertained,  and  their  respective  claims  to  he 
satisfied. 

The  plea  is  also  bad,  because  it  does  not  set 
forth,  with  proper  averments,  the  facts  and 
-circumstances  stated  in  the  petition  to  the  Sec- 
'  retary  of  the  Treasury,  upon  which  the  remis- 
sion of  the  forfeiture  was  granted.  It  is  an  in- 
flexible rule  of  pleading,  that  whenever  a  jus- 
tification is  set  up  under  a  special  or  limited 
antJiority,  everything  should  oe  set  forth  to 
•bow  the  case  to  be  within  the  protection  of 
the  authority  relied  <m.  The  statement  of 
facta  on  which  the  remission  was  grounded,  is 
essential  to  be  known,  in  order  to  see  whether 
the  Secretary  of  the  Treasury,  who  also  acts 
merely  as  a  ministerial  officer,  has  pursued 
his  authority.  It  has,  indeed,  been  argued 
that  the  Secretary  acts  judicially  in  those 
cases,  and  that  his  decision  is  an  adjudication 
binding  on  all  the  world,  and  especially  on  the 
officers  of  the  customs,  who  are  both  parties , 
swd  privies.  But  how  can  that  be  a  jndidal ' 
•  li.  ed. 


power  which  is  merely  of  executive  discretion? 
2T7*]  The  'Secretary  may  remit  under  the 
statute,  whenever  it  is  proved  to  his  satisfaction 
that  the  offense  was  committed  "without  wil- 
ful negligence,  or  an  intention  of  fraud;"  but 
he  is  not  bouid  to  remit  even  in  case  of  in- 
nocence ever  so  clearly  proved.  All  judicial 
power,  under  the  constitution,  is  vested  in  (me 
Supreme  Court,  and  such  inferior  tribunals  as 
Ckin^ess  shall  establish.    How,  then,  can  any 

Sortion  of  that  jpower  be  vested  in  the  treasury 
epartment,  or  in  any  other  executive  depart- 
ment? 

The  plea  is  had,  because  it  alleges  the  remis- 
sion after  a  final  sentence  of  condemnation, 
and  a  summary  jud^ent  upon  the  appraise- 
ment bond.  The  remission  act  of  Congress  was 
evidently  copied  from  the  British  statute  of 
the  ^7th  Geo.  IH.,  c  27;  and  under  that  stat- 
ute the  Commissioners  of  the  Customs  have 
never  exercised  the  power  of  remitting  a  for- 
feiture after  judgment.*  This  defect  of  author- 
ity having  been  found,  in  some  respects,  incon- 
venient, the  power  of  remitting  after  judg- 
ment was  expressly  given  (not  to  tlie  Commis- 
sioners of  the  Customs,  but  to  a  higher  au- 
thority) the  Lords  of  the  Treasury,  by  the 
54th  of  Geo.  HI.,  e.  171.  When  it  is  said  that 
the  rights  of  the  custom-house  officers  are 
I  vested  from  the  time  of  the  judgment  or  sen- 
~  tence,  it  is  not  m^nt  that  they  are  vested  in- 
dependent of  the  act  of  Congress,  but  under 
the  act,  and  according  to  the  act.  If  the  law 
authorizes  a  remission  after  judgment,  it  is 
idle  to  speak  of  'rights  being  vested  by  [*27ft 
the  judgment.  The  question  is,  what  does  the 
act  mean?  And  it  is  contended  that  it  limits 
the  power  to  cases  before  condemnation. 
Every  clause  and  phrase  of  the  act  is  appli- 
cable, and  alone  applicable,  to  such  cases.  The 
persons  entitled  to  the  benefit  of  the  act,  are 
those  who  '*iba11  have  incurred  any  fine,  for- 
feiture or  disaUlity,  or  shall  have  been  inter- 
ested in  any  vessel,  goods,  wares  or  merchan- 
dise which  shall  have  been  subject  to  any  seiz- 
ure, forfeiture  or  disability,"  etc.  This  cannot 
refer  to  things  already  forfeited.  Goods  for- 
feited and  condemned  are  not  subject  to  for- 
feiture; they  are  actually  forfeited.  So  the 
words,  "incurred  any  forfeiture."  No  man  in- 
curs a  forfeiture  by  a  judnnent  against  him. 
It  is  the  offense  by  which  uie  forf^ture  is  in- 
curred. So,  also,  the  summary  inquiry  which  is 
to  be  made  by  the  district  judge,  into  the  facts 
and  circumstances  of  the  case,  shows  that  the 
law  supposes  that  no  trial  had  yet  been  had. 
It  would  be  an  absurd  provision,  upon  any 
other  supposition.  The  act  authorizes  the  Sec- 
retary to  direct  the  prosecution,  if  any  shall 
have  been  instituted  for  the  recovery  of  the 
fOTfdture,  to  cease,  and  be  dbcontinued.  It 
supposes  a  prosecution  either  pending,  or  not 
yet  brought.  The  prosecution  cannot  be  said 
to'be  pending,  in  a  general  sense,  after  judg- 
ment. There  is  not  a  single  expression  in  the 
act  applicable  to  a  judgment.  But  here  are 
two  successive  judgments,  one  against  the 
goods,  and  the  other  against  the  claimants, 
upon  the  appraisement  bond.  How  can  the 
remission  discharge  "this  second  judg-  [*379 
ment?  Why  was  not  the  remission  shown 
when  the  application  was  mcde  for  that  judg- 
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ment,  ito  an  to  prevent  its  being  entered! 
There  Is  nothing  in  the  act  to  authorize  the  re- 
mission of  a  judgment.  The  subjects  to  be  re- 
mitted are,  "Rues;  penalties,  forfeitures  and 
disabilities."  Besides,  the  phraseolo^  appli- 
cable to  judgments  would  be,  released  or  va- 
cated; not  remitted  or  mitigated.  There  must 
Im  some  limit  in  point  of  time,  and  in  the  order 
of  the  proceedinsB,  to  the  exerdse  of  this  power 
of  remission.  If  the  rights  of  all  parties  are 
not  fixed  and  ascertained  by  the  judgment,  it 
will  be  difficult  to  discover  when  they  are  con- 
summated. The  receipt  of  the  money  by  the 
officers  may  change  the  possession,  but  it  can- 
not alter  the  right.  That  idea  is  expressly  re- 
jected by  the  court  in  Jones  t.  Shore.* 

The  argument  on  the  other  side,  that  there 
must  be  a  power  of  releasing  somewhere,  and 
since  the  cuatom-house  officers  cannot  do  it, 
the  power  must  reside  in  the  United  States, 
and  may,  tlierefore,  be  exercised  by  the  Secre- 
tary of  the  Treasury,  is  founded  upon  an  en- 
tire misapprehension  of  the  distinct  powers  of 
the  different  branches  of  the  government. 
There  is  no  authority  given  by  taw  to  any  de- 
partment or  officer  of  the  executive  sovem- 
ment  to  release  a  debt  due  by  judgment.  The 
Secretary  of  the  Treasury  may  remit  a  for- 
feiture or  penalty  before  Judgment,  or  may 
280*]  discharge  the  debtor  as  to  his  'person, 
but  nothing  short  of  the  legislative  power  of 
Congress,  specially  exercised,  can  discharge  the 
debt.  The  usual  course  of  the  Treasury  has 
been  to  refuse  to  remit  after  judgment,  and  to 
refer  to  the  President  for  the  exercise  of  the 
pardoning  power.  It  may  well  be  doubted 
whether  that  power  extends,  under  the  consti- 
tution, to  cases  arising  under  the  revenue  laws. 
But  the  practice  shows  the  sense  entertained 
by  the  Treasury  of  the  limitation  to  its  au- 
thority. Whether  the  President's  pardoning 
power  extends  to  such  cases  or  not,  there  is  a 
close  analoo  between  a  pardon  and  a  remis- 
sion; and  there  is  no  more  reasmi  why  one 
should  affect  private  rights  and  interests  actu- 
ally vested  more  than  the  other.  Both  sup- 
pose  legal  g*ii!t,  and  some  (K)n8ideration  which 
makes  it  consistent  with  the  public  good  that 
it  should  be  forgiven.  A  pardon,  as  well  as  a 
remission,  often  supposes  moral  innocence. 

As  to  the  execution  rimning  out  of  the  dis- 
trict of  hiaine,  not  only  was  the  judgment  "for 
the  use  of  the  United  States,"  but  the  execu- 
tion was  for  their  use.  If  the  forfeiture  could 
not  be  remitted  after  judgment,  the  whole  debt 
is  still  due,  and  the  United  States  have  a  di- 
rect interest  in  a  moiety  of  it.  If  the  forfei- 
ture might  be  remitted,  so  far  as  the  share  of 
the  United  States  is  concerned,  they  have  still 
an  interest  in  enforcing  the  demand,  since  it 
is  intended  to  secure  to  their  officers  a  part  of 
their  legal  compensation.  But  this  question 
cannot  arise  upon  -the  pleadings.  The  defend* 
281*]  ant  admits  that  he  has  "executed'  the 
process,  so  far  as  the  remission  did  not  pro- 
hibit it,  and  he  is  therefore  estopped  by  his 
plea  from  insisting  that  it  is  a  void  process. 

Mr.  Justice  Thompson  delivered  the  opinion 
of  the  court,  and  after  stating  the  case,  pro- 
ceeded as  follows: 

Tlie  judgment  of  this  court  being  placed 

1.— 1  Wbvet.  Bep.  470. 
322 


upon  the  validity  of  the  plea,  and  the  merit* 
of  the  defense  therein  set  up,  it  is  unnecessary- 
particularly  to  notice  any  other  questions  that 
have  been  discussed  at  the  bar.  To  guard, 
however,  against  an  inference,  not  intended  by 
the  court  to  be  admitted,  that  the  execution,  im 
this  case,  was  properly  issued  from  tlie  Dis- 
trict Court  of  Maine  to  the  marshal  of  New- 
York,  it  is  proper  to  observe  that  this  must 
depend  on  the  construction  to  be  given  to  the- 
act  of  Congress  of  the  3d  of  March,  1797,  en- 
titled, "An  act  to  provide  more  effectually  for- 
the  settlement  of  accounts  between  the  ITnit- 
ed  States  and  the  receivers  of  public  money.*^ 
Independent  of  this  act,  it  has  not,  and  cer- 
tainly cannot  be  pretended,  that  an  executiotk 
from  the  District  Oonrt  of  Maine  could  van 
into  any  other  state.  The  sixth  section  of  that- 
set  declares,  "that  all  writs  of  execution  npoia 
any  judgments  obtained  for  the  use  of  the- 
United  States,  in  any  of  the  courts  of  the- 
United  States,  in  one  state,  may  run  and  be- 
executed  in  any  other  state,  but  shall  be  is- 
sued from,  and  made  returnable  to,  the  court 
where  the  judgment  was  obtained.  The  plead- 
ings in  thts  case  show  conclusively,  that  al- 
though the  "judgment  is  nominally  in  [*S8X 
favor  of  the  United  States,  yet  it  is  snbstan- 
tially  and  beneficially  for  the  use  of  the  cus- 
tom-house officers  of  Portland;  and  that  the- 
execution  was  issued  solely  and  exclusively  for 
their  benefit,  and  not  for  the  use  of  the  United 
States.  If  it  was  necessary  to  decide  this- 
point,  it  might  be  difficult  to  maintain  that 
this  oaae  came  within  the  true  intent  uid  mean- 
ing of  the  act;  but  as  the  decision  of  tne  cause- 
is  put  upon  a  point  more  extensive  In  its  prac- 
tical application,  this  is  passed  by  without  the- 
expression  of  any  opinion  upon  it.  Nor  Is  it 
deemed  necessary  to  notice  any  objections  tak- 
en to  the  replication.  The  argument  has  been 
CQufined  principally  to  the  plea,  as  being  the- 
first  error  on  the  record. 

The  pUintiff  having  replied,  without  taklnit 
any  exceptions  to  the  plea,  he  cannot  now 
avail  himself  of  any  defect,  that  would  not. 
have  been  fatal  on  a  general  demurrer. 

The  objections  to  the  plea  may  l>e  considered 
under  the  following  heads: 

1.  That  it  does  not  set  forth,  with  proper 
averments,  the  facts  and  circumstances  stated 
in  the  petition  to  the  Secretary  of  the  Treaa- 
ury,  and  upon  which  the  remission  of  the  for- 
feiture was  granted. 

2.  That  the  Secretary  of  the  Treasury  had 
no  power  to  remit  after  condemnation. 

The  first  objection  supposes  the  case  to  fait 
within  the  rule  that  where  a  justification  is  set 
up  under  a  special  or  limited  authority,  every- 
thing should  be  set  out  to  show  the  case  to  be- 
'within  the  jurisdiction  of  the  author-  [*S8S 
ity  whose  protection  is  claimed  and  relied! 
upon. 

It  may  be  observed,  preliminarily,  that  this- 
objection,  coming  so  late,  and  at  this  stage  of 
the  cause,  is  not  entitled  to  much  indulgence. 
If  well  founded,  and  it  had  been  made  at  an 
earlier  day,  the  plea  could  have  been  amended^ 
and  much  expense  and  litigation  prevented. 
Every  reasonable  intendment,  therefore,  in  fa- 
vor of  the  plea,  ought  now  to  be  made. 

It  by  no  means  follows  that,  in  order  to  bub- 
tain  this  plea,  it  ia  necessary  to  show  that  It 
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would  have  been  held  good  on  general  demur- 
rer.  For  it  la  a  rule,  founded  in  good  sense, 
and  supported  hy  the  settled  doctrines  of 
pleading  that  many  defects  are  waived  and 
eared,  Dy  pleading  over,  that  might  have  been 
fatal  oa  demurrer. 
But  It  la  far  from  bdng  admitted  that  this 

Slea  would  not  have  stood  the  test  of  a  general 
emnrrer.  The  defendant  was  a  ministerial 
officer,  and  placed  in  a  situation  in  which  he 
was  obliged  to  judge  and  determine,  whether 
to  ob^  the  command  of  the  execution,  or  that 
of  the  warrant  of  remission  from  the  Secretary 
of  the  Treasury.  The  latter  ia  eet  out  in  Iuk 
Tirtia  In  the  plea,  and  upon  ita  faee  refera  to 
the  law  tmder  which  it  was  issued,  which  was 
a  pablic  act:  and  in  which  warrant  the  Secre- 
tary of  the  Treasury  seta  forth,  that  a  state- 
ment of  facts,  with  the  petition  of  Andrew  Og- 
den,  touching  the  forfeiture,  had  been  transmit- 
ted to  him  by  the  district  judge  of  the  district 
of  Maine,  pursuant  to  the  statute  of  the  Unit- 
284*]  ed  States,  entitled.  "An  *act  to  provide 
for  mitigating  or  emitting  the  fwfeitnrea, 
penaltiea  and  disabilities  accruing  In  certain 
eases  therein  mentioned,"  as  by  the  said  state- 
ment of  facts,  and  petitions  remaining  in  the 
treasury  department  of  the  United  States  may 
folly  appear;  and  that  he  having  matively 
oonsidentd  said  statement  of  facts,  it  ap[>eared 
to  his  satisfaction  that  the  said  forfeitures 
were  incurred  without  wilful  negligence  or  any 
intention  of  fraud,  and  thereupon  remitted  all 
the  right,  claim  and  demand  of  the  United 
States*  and  of  all  others  whomsoever,  upon 
certain  conditions  therein  specified.  This  war- 
rant, therefore,  upon  its  face,  contained  every- 
thing required  by  the  law,  and  which  was  nec- 
essary to  bring  the  case  within  the  cognizance 
of  the  Secretary  of  the  Treasury;  and  to  re- 

Jioire  anything  more  from  a  ministerial  officer 
or  Mb  justification,  would  be  imposing  upon 
him  great  hardship. 

Tlin  plea,  by  setting  out  the  warrant  at 
large,  adopts  and  asserts  all  the  facts  therein 
set  forth,  and  must  he  taken  as  alleging  that 
a  statement  of  facts  had  been  made  by  the 
proper  officer,  and  transmitted  to  the  Secretary 
of  the  Treasury,  and  is,  therefore,  an  averment 
of  that  fact.  It  is  not,  to  be  sure,  a  formal, 
but  is  a  substantial,  averment;  whidi  is  noth- 
ing more  than  a  positive  statement  of  faets, 
in  opposition  to  ugument  or  inference. 

It  would  be  altogether  useless,  and  mere  snr- 
plnsage,  to  set  forth  such  statement  of  facts  in 
the  plea;  they  would  not  be  traversable.  It  is 
not  competent  for  any  other  tribunal,  coUater- 
ally,  to  call  in  question  the  competency  of  the 
385*]  evidence.  *or  its  sufficiency,  to  procure 
the  remission.  The  Secretary  of  the  Treasury 
is,  by  the  law,  made  the  exclusive  judge  of 
these  facts,  and  there  is  no  appeal  from  his  de- 
dsion.  The  law  deeliireB,  that  on  receiving 
such  statement,  he  shsdl  have  power  to  miti- 
gate, or  remit,  such  fine,  forfeiture  or  penalty, 
or  remove  such  disability^  or  any  part  thereof, 
if,  in  his  opinion,  the  same  shall  have  been  in- 
cnrred  without  wilful  negligence,  or  any  inten- 
tion of  fraud,  in  the  person  or  persons  incur- 
ring the  same.  The  facts  are  submitted  to  the 
Secretary,  for  the  sole  purpose  of  enabling  him 
to  form  an  opinion,  whether  there  was  wilful 
negligence,  or  intentional  fraud,  in  the  trans- 
«  Ik  ed. 


action;  and  the  correctness  of  his  conclusion 
therefrom  no  one  can  question.  It  is  a  subject 
submitted  to  his  sound  discretion.  It  would  be 
a  singular  issue  to  present  to  a  jury  for  trial, 
whether  the  facts  contained  in  such  statement 
were  euffioient  or  not  to  satisfy  the  Secretary 
of  the  Treasury  that  there  was  no  wilful  neg- 
ligence or  intentional  fraud.  If  the  plea,  hy 
setting  out  the  warrant  at  large,  contains,  as 
I  have  endeavored  to  show,  an  averment  that 
a  statement  of  facts  h^d  been  transmitted  to 
the  Secretary  by  the  proper  officer,  as  required 
by  Uie  law,  it  was  all  that  was  necessary. 
This  gave  the  Secretary  cognizance  of  tlio 
eaae, .  and  which  was  suffielait  to  ^ve  him 
jmisdietion.  But  what  effect  that  statement 
of  facts  would,  or  ought  to  have,  upon  his 
op-  ion,  whether  the  tofelture  was  mcurred 
without  wilful  negligence,  or  any  intention  of 
fraud,  is  ft  matter  that  could  not  be  inquired 
into. 

But,  should  any  doubt  remain  on  this  point, 
it  *is  removed  by  the  admissions  in  the  [*288 
replication;  which  begins  by  saying,  tint  al- 
though true  it  is  that  the  said  William  H. 
Crawford,  as  such  Secretary  of  the  Treasury  of 
the  United  States,  did  make  and  issue  the  aaii 
warrants  of  remission,  as  in  the  said  plea  of 
the  said  defendant  is  alleged,  yet,  etc.,  pro- 
ceeding to  set  out  facts  and  circumstances,  to 
show  that  the  legal  effect  and  operation  of 
such  remission  cannot  take  away  the  moiety 
of  the  eustom-hpuse  officers,  but  affirming'  ita 
validity  as  to  the  moiety  of  the  United  States, 
and  thereby  admitting  Uie  authority  and  juris- 
diction of  the  Secretary  of  the  Treasury,  and 
placing  the  avoidance  of  the  operation  of  the 
remission  on  the  rights  of  the  custom-house  of- 
ficers, on  a  totally  distinct  groimd.  The  only 
purpose  for  which  the  statement  of  facts  upon 
Which  the  Secretary  acted,  could  be  required  to 
be  set  out  in  the  plea,  would  be  to  show  his 
iarisdiction;  and  If  the  replication  admits  this. 
It  must  certainly  work  a  cure,  or  waiver  of 
the  defect. '  It  is  laid  down  by  Chitty  (Chitty 
on  Plead.,  547),  and  for  which  he  cites  adjudged 
cases  which  support  him,  that,  as  a  defective 
declaration  may  be  aided  at  common  law  hy 
the  plea,  so-  a  defective  plea  may  be  aided,  in 
some  cases,  by  the  replication.  As  if,  in  debt 
on  bond,  to  make  an  estate  to  A,  the  defendant 
pleads  that  he  enfeoffed  another  to  the  use  of 
A  (which  is  not  sufficient,  without  showing 
that  A  was  a  party,  or  had  the  deed),  yet,  if 
the  plaintiff  reply  that  he  did  not  enfeoff,  this 
aids  the  bar.  So,  if  the  defendant  plead  an 
award  without  sufficient  *certainty,  and[*387 
the  plaintiff  makes  a  replication  which  imports 
the  award  to  have  been  made,  it  aids  the  un- 
certainty of  the  bar.  And  this  rule  is  not 
confined  to  matters  of  form  merely,  but  ex- 
tends to  matters  of  substance.  Thus,  in  an 
action  of  trespass  for  taking  goods,  not  stat- 
ing them  to  be  the  property  of  the  plaintiff; 
this  defect  will  be  aided,  If  the  defendant,  by 
his  plea,  admits  the  plaintiff's  property.  So, 
where  several  acts  are  to  be  performed  by 
the  plaintiff,  as  a  condition  precedent,  and  he 
does  not  aver  performance  of  all,  if  it  appear 
by  the  plea  that  the  act  omitted  to  be  stated 
was.  In  fact,  performed,  the  defect  is  cured. 
6  Binney,  24;  Chitty,  402.  We  may,  then 
eonelude  that  the  plea  ia  not,  in  the  prenent 
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•tftgo  of  the  cause,  to  be  deemed  defective  on 
aeeount  of  the  first  enSeption  taken  to  it. 

And  (be  remaining,  and  more  important  in- 
quiry Ib,  whether  the  Secretary  of  the  Treasury 
had  authority  to  remit  the  share  of  the  for- 
feiture claimed  by  the  custom-house  officers. 
And  this  must  depend  on  the  construction  to 
be  given  to  the  act  under  which  the  power 
was  exercised.  The  authority  of  the  Secretary 
to  remit,  at  any  time  before  condemnation  of 
the  property  sozed,  is  not  denied  on  the  part 
of  ttie  plaintiff;  and  it  cannot  be  maintained 
that  Congress  has  not  the  power  to  vest  in 
this  officer  authority  to  remit  after  condemna- 
tion; and  the  only  inquiry  would  seem  to  be, 
whether  this  has  been  done  by  the  act  re- 
ferred to.  2  L.  U.  S.  S85.  The  present  ease 
288*]  ought  not,  perhaps,  to  be  considered  'al- 
together as  a  remission  after  condemnation 
For  it  appears,  by  the  warrant  of  remission, 
that  the  statentent  of  facts,  by  the  district 
fudge,  upon  which  the  remission  is  founded, 
bears  date  on  the  ISth  of  June,  1814,  and  the 
condemnation  did  not  take  place  until  May, 
1817;  and  although  the  remission  was  not  ac- 
tually granted  until  January,  1819,  yet,  as 
the  facts  on  which  it  was  founded  were  judi- 
dally  ascertained  three  years  before  the  con- 
demnation, there  would  be  some  plausibility  in 
maintaining  that  the  remission  should  relate 
back  to  the  time  when  the  application  was 
made  to  the  Secretary.  But  we  think  a  broad- 
er ground  may  be  taken,  and  that  the  authori- 
ty to  remit  is  limited  only  by  the  payment 
of  the  money  to  the  collector  for  distribu- 
tion. 

It  may  safely  be  affirmed  that  the  question 
now  presented  has  never  received  any  judicial 
decision  in  this  court.  Nor  has  any  case  been 
(dted  at  the  bar,  or  recollected  by  the  court  to 
hare  been  dedded  here,  containing  any  prin- 
dple  at  variance  with  the  construction  of  the 
act  now  adopted. 

In  the  case  of  Jones  v.  Shore's  Executors,  1 
Wheat.  Rep.,  462,  no  such  question  was  in- 
volved. The  United  States  there  asserted  no 
claim.  Nor  had  the  Secretary  of  the  Treasury 
exercised  any  authority  under  the  act  in  ques 
tlon.  The  money  was  in  court  for  distribution, 
and  the  sole  question  before  this  court  was, 
whether  the  then  collector  and  surveyor  wfere 
the  actual  incumbents  in  office,  or  the  repre- 
sentatives of  the  late  collector  and  surveyor,  in 
289']  right  of  their  testator,  'and  intestate, 
were  entitled  to  the  money,  and  it  was  decided 
in  favor  of  the  latter.  The  same  principle 
governed  the  case  of  Van  Ness  v.  Buel,  4 
Wheat.  Rep.,  76.  But  these  cases  decide  no 
more  than  that  the  right  of  the  custom-house 
officers  to  forfeitures,  in  rem,  attaches  on  seiz- 
ure, and  to  personal  penalties  on  suits  brought; 
and  in  each  case  this  right  is  ascertained  and 
consummated  by  the  judgment,  as  between 
such  officers  and  the  party  who  has  incurred 
the  forfeiture  or  penalty.  But  they  decide 
nothing  with  respect  to  the  right,  or  the  con- 
trol of  the  United  States,  over  such  penalties 
and  forfeitures.  The  rights  and  interests  of 
these  officers  must  necessarily  be  held  subordi- 
nate to  IJie  authority  of  the  United  States 
over  the  subject.  And  that  such  is  the  light  in 
which  they  are  vieved,  is  evident  from  what 
fell  from  the  court  ki  the  case  of  Gelstcm  v. 
SS4 


Hcyt,  3  Wheat.  Rep.  319.  It  is  there  said, 
the  seizing  officer  is  the  agent  of  the  govern- 
ment from  the  moment  of  the  seizure  up  to 

the  termination  of  the  suit.  His  own  will  is 
bound  up  in  the  acts  of  the  government  in  ref- 
erence to  the  suit.  By  the  very  act  of  seizure, 
he  agrees  to  become  a  party  to  the  suit  under 
the  government;  for  in  no  other  manner  can 
he  show  an  authority  to  make  the  seizure,  or 
to  enforce  the  forfeiture.  If  the  government 
refuse  to  adopt  his  acts,  or  waive  the  'forfei- 
ture, there  is  an  end  to  his  elaimi  he  cannot 
proceed  to  enforce  that  which  the  government 
repudiates. 

It  is  not  denied  but  that  the  custom-house 
officers  have  an  inchoate  interest  upon  the 
seizure,  'and  it  is  admitted  that  this  [*290 
may  be  defeated  by  a  remission  at  any  time  be* 
fore  condemnation.    But,  if  this  is  not  the 
limitation  put  upon  the  authority  to  remit,  by 
the  act  giving  the  power,  it  is  difficult  to  dis- 
cover any  solid  ground  upon  which  such  limi- 
tation can  be  assumed.   If  the  interest  of  the 
custom-house  officers,  before  condemnation,  is 
conditional,  and  subject  to  the  power  of  remis- 
sion, the  judgment  of  condemnation  can  have 
no  other  effect  than  to  fix  and  determine  that 
interest  as  against  the  claimant.    Those  offi-  ' 
wn,  although  they  may^  be  considered  parties 
in  interest,  are  not  parties  on  the  record;  and 
it  cannot  with  propriety  be  said  they  have  a 
vested  right,  in  the  sense  in  which  the  law  con- 
siders such  rights.    Their  interest  still  con- 
tinues conditional,  and  the  condemnation  only 
ascertains  and  determines  the  fact  on  which 
the  right  is  consummated,  should  no  remission 
take  place.    This  is  evidently  the  scope  and 
policy  of  the  laws  on  this  subject.    The  for- 
feiture is  to  the  United  States,  and  must  be 
sued  for  in  the  name  of  the  United  States. 
8  L.  U.  S.,  221.  s.  89.   It  is  made  the  duty 
of  the  collector  to  prosecute,  and  he  is  author- 
ized to  receive  the  money,  and  on  receipt  there- 
of, is  required  to  distribute  tlie  same  accord- 
ing to  law.    In  all  this,  however,  he  acts  as 
the  agent  of  the  government,  and  subject  to 
the  authority  of  the  Secretary  of  the  Treas- 
ury, who  may  direct  the  prosecution  to  cease. 
And  the  act  creating  the  right  of  the  custom- 
house officers  to  a  portion  of  the  forfeiture, 
does  not  'vest  any  absolute  right  in  them[*a91 
until  the  money  is  received.    {S.  91.)    It  de- 
clares that  all  fines,  penalties  and  forfeitures, 
recovered  by  virtue  of  this  act,  shall,  after 
deducting  all  proper  costs  and  charges,  be  paid, 
one  moiety  into  the  treasury,  and  the  other 
moiety  divided  between  the  collector,  naval  of- 
ficer, and  surveyor.    No  part  of  the  act  war- 
rants the  conclusion  that  the  right  of  these 
officers  becomes  absolute  by  the  condemnation. 
But,  on  the  contrary,  the  plain  and  obvious 
interpretation  is,  that  the  right  docs  not  be- 
come fixed  until  the  receipt  of  the  money  by 
the  collector.   Unless,  therefore,  the  act  under 
which  the  remission  is  allowed  (2  L.  U.  S., 
585)  limits  the  authority  of  the  Secretary  of 
the  Treasury  to  the  time  of  condemnation,  the 
custom-house  officers  have  no  right  to  question 
the  remission.  That  the  act  does  not,  in  terms, 
BO  limit  the  power,  is  very  certain;  nor  is  such 
a  construction  warranted  by  the  general  ob- 
ject and  policy  of  the  law,  which  is  intended  to 
provide  equitable  relief  where  the  forfeiture 
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has  been  incurred  without  wilful  negllgewie  or  j 
intentional  fraud.  It  presupposes  that  the  of- 
fense has  been  committed,  and  the  forfeiture 
attached  according  to  the  letter  of  the  law, 
and  affords  relief  for  inadvertencies,  and  unin- 
tentional error.  And  why  should  such  relief 
be  foreclosed  by  the  condemnation  I  The  law 
was  made  for  the  benefit  of  those  who  bad  in- 
nocently incurred  the  penalty,  and  not  for  the 
benefit  of  the  custom-houae  officers.  If  any 
prosecution  bos  been  instituted,  the  Secretary 
S92*]  has  authority  to  direct  it  to  cease  *and 
be  discontinued,  upon  such  terms  or  conditions 
as  he  may  deem  reaaonable  and  just.  This  en- 
ables him  to  do  ample  justice  to  the  ciistom- 
house  ofScers,  not  only  by  re-imburaing  all 
costs  and  expenses  incurred,  but  rewarding 
tbem  for  their  vigilance,  and  encouraging  them 
in  the  active  and  diligent  discharge  of  their 
duty  in  the  execution  of  the  revenue  laws. 
But,  to  consider  their  right  to  a  moiety  of  the 
forfeiture  as  absolute,  and  beyond  the  reach 
of  the  law,  after  condemnation,  would  be  sub- 

i'ecting  the  innocent  to  great  and  inequitable 
osses,  contrary  to  the  manifest  spirit  and  in- 
tention of  the  law.  The  Secretary  is  author- 
ized to  direct  the  prosecution  to  cease  and  be 
discontinued.  This,  undoubtedly,  gives  him  a 
control  over  tbe  execution.  The  suit,  or  prose- 
cution, does  not  end  with  the  judgment,  but 
embraces  the  execution,  and  it  has  so  been  con- 
sidered by  this  court  at  the  present  term.  And 
that  such  IB  the  sense  in  which  the  term  "prose- 
cution"  is  used  in  these  laws,  is  evident  from 
tbe  89th  section  of  the  collection  act,  where 
tbe  collector  is  required  to  cause  suits  to  be 
commenced  Mid  prosecuted  to  elTect.  But  the 
prosecution  would  be  to  very  little  effect  un- 
feu  it  extended  to  and  included  tbe  execution. 
The  provision  in  the  third  section  of  the  act 
under  which  the  remission  is  allowed,  affords 
a  very  strong  inference  that  the  rights  of  the 
custom-house  ofBoers  are  conditional,  and  sub- 
ordinate to  the  authority  to  remit.  It  declares 
that  nothing  herein  contained  shall  be  con- 
strued to  affect  the  right  or  claim  of  any  per- 
9tS*]  son  to  that  part  of  any  *flne,  penalty 
or  forfeiture,  to  whicb  he  may  be  entitled, 
when  a  prosecution  has  been  commenced,  or  in- 
formation has  been  given,  before'  the  passing 
of  this  84^  or  any  other  act  relative  to  the 
mitigation  or  remission  of  such  fines,  penalties 
or  forfeitures;  thereby  clearly  showmg  that 
before  such  power  to  remit  was  given,  the  right 
of  tbe  custom-house  officers  attached  upon  the 
commencement  of  the  prosecution,  and  could 
not  be  devested;  bat  that  such  right  was  now 
modified,  and  made  conditional.  This  provi- 
sion is  contained  in  the  first  law  which  passed 
in  tbe  year  1790  (2  L.  U.  S.,  103),  giving  au- 
thority to  the  Secretary  of  the  Treasury  to  re- 
mit penalties  and  forfeitures.  This  act  was 
temporary,  but  continued  from  time  to  time 
until  the  8th  of  May,  1795,  when  it  expired, 
mud  was  not  revived  imtil  March,  1797,  leav- 
ii^  a  period  of  two  years,  when  the  power  to 
remit  was  not  vested  in  tbe  Seeretaiy  of  the 
Trvuury.  and  to  which  period  tbe  provision 
in  the  third  section  of  tbe  act  of  1797  probably  . 
refers. 

The  powers  of  the  Secretary  of  the  Treasury 
have  been  supposed  analogous  to  those  of  the 
Oommissioners  of  the  Customs  in  England,  un- 
•  li.  ed. 


der  the  statute  27  Geo.  HL,  o.  82.  s.  16.  But 
it  is  very  obvious,  on  reference  to  that  statute, 
that  the  authority  of  the  Commissioners  to  re- 
mit was  limited  to  the  condemnation.  These 
powers  were  afterwards,  by  statute  51  Geo. 
in.,  c  96,  extended,  but  still  limited  to  remis- 
sions before  condemnation.  It  was  probably 
not  deemed  advisable  to  confer  more  enlarged 
powers  *upon  the  Commissioners  of  [*294 
Customs,  but  that  a  power  somewhere  to  re- 
mit after  judgment  of  condemnation  was  prop- 
er and  necessary;  and,  accordingly,  by  statute 
54  Geo.  m.,  c.  171,  this  power  is  transferred 
to  the  CommisBioners  of  the  Treasury.  The 
two  former  acts  are  recited,  and  the  recital 
then  proceeds  thus:  "Whereas,  it  ia  expedient 
that  the  provisions  of  the  said  acts  should  be 
further  extended,  and  that  the  Commissioners 
of  His  Majesty's  Treasury  should  be  empow- 
ered to  restore,  remit  or  mitigate  any  forfeiture 
or  penalty  incurred  under  any  laws  relating  to 
the  revenue,  or  customs,  or  excise,  or  naviga- 
tion, or  trade,  either  before  or  after  the  same 
shall  have  been  adjudged  in  any  eourt  of  taw, 
or  by  or  before  any  commissioner  of  excise,  or 
justice  of  the  peace;"  and  it  is  then  enacted, 
that  the  Commissioners  of  the  Treasury  may 
order  any  goods  seized  as  forfeited,  to  be  re- 
stored, on  the  terms  and  conditions  mentioned 
in  the  order,  and  may  mitinte  or  remit  any 
penalty  or  forfeiture  which  shall  have  been  in- 
ciured  under  the  revenue  laws,  and  upon  such 
terms  and  conditions  as  to  costs,  or  otherwise, 
as  under  the  circumstances  of  the  case  shall 
appear  reasonable.  The  enacting  clause  in  this 
statute  is  general,  like  our  act.  It  does  not,  In 
terms,  give  the  power  to  the  Commissioners  of 
tbe  Treasury  to  remit  after  condemnation,  and 
yet  there  can  be  no  doubt  the  power  extends 
to  such  cases;  and,  if  this  be  so,  what  becomes 
of  the  rights  of  informers,  which  have  been 
supposed  to  become,  by  the  judgment  of  con- 
deumation,  •so  vested,  as  not  to  be  de-  [*39li 
vested  even  by  a  pardon  T 

The  powers  given  by  this  statute  to  tbe 
Commissioners  of  tbe  Treasury,  are  very  anal- 
ogous to  those  given  by  our  act  to  the  Secre- 
tary of  the  Treasury,  and  tbe  phraseology  em- 
ployed to  confer  such  powers  is  nearly  the 
same  in  both.  Neither  the  one  nor  tbe  other, 
in  terms,  extends  the  power  to  remission  after 
condemnation;  and  there  can  be  no  reason  why 
the  same  construction  should  not  be  given  to 
both.  No  vested  rights  of  informers,  or  cus- 
tom-bouse officers,  are  violated  In  either  case. 
These  rights  are  conditional,  and  subordinate 
to  the  power  of  remissibn,  and  to  be  provided 
for  in  the  terms  and  conditions  upon  which  the 
remission  is  granted. 

Tbe  practical  construction  given  at  the  treas- 
ury department  to  our  act  has  not  been  partic- 
ularly inquired  into.  It  is  understood,  however, 
that  until  within  a  few  years,  remissions  were 
granted  as  well  after  as  before  condemnation, 
but  that  latterly  this  power  is  not  exercised 
after  condemnation,  nor  will  the -remission  be 
granted  before  condemnation,  unless  the  peti- 
tioner will  admit  tbe  forfeiture  has  been  in- 
curred. This  practice  is  probably  founded  on 
the  impression  that  the  equitable  powers  of 
tbe  Secretary  ought  not  to  be  interposed  until 
the  legal  guilt  of  the  petitioner  is  ascertained. 
But  the  rights  of  the  custom-house  officers 

Digitized  by  Googf" 


290 


SlTPBEllE  COUBT  OF  THE  UlTITED  STATES. 


182S 


would  seem  to  be  aa  mach  affected  under  Buch 
a  practice,  as  to  remit  after  condemnation. 
Those  rights  are  said  to  be  inchoate  by  tlie 
296*]  seizure,  and  to  be  consummated  *by  the 
condemnation.  Tbe  confession  of  the  forfei- 
ture before  condemnation,  remaining  on  the 
record  of  tbe  treasury  department,  altnough  not 
a  judicial  condemnation,  might  well  be  said  to 
consummate  the  rights  of  the  cuetom-bousc 
officers,  if  tbey  'are  to  bo  considered  as  becom- 
ing absolute  when  the  forfeiture  is  ascertained. 
The  condemnation  does  no  more  than  to  deter- 
mine that  question,  so  far  as  reepects  the  rights 
of  thoae  officers;  for  the  condemnation  is  not 
to  them,  but  to  the  United  States;  they  are  no 
parties  to  the  judgment;  and  their  rights  must 
depend  upon,  and  be  governed  and  controlled 
by,  the  acts  of  Congress,  which  create  and 
regulate  such  rights;  and  by  these  acts,  those 
rights,  in  the  opinion  of  the  court,  do  not  be- 
come fixed  and  absolute  by  the  condemnation, 
but  are  subject  to  the  power  of  remission  by 
the  Secretary  of  the  Treasury  until  the  money 
arising  from  the  forfeiture  u  leoeived  by  thu 
collector  for  distribution.  The  warrant  of  *  re- 
mission, therefore,  in  this  case,  when  served 
upon  the  marshal,  operated  as  a  supersedeas 
to  the  execution,  and  justified  a  discnarge  and 
restoration  of  the  property  levied  upon,  and 
exonerates  bim  from  all  claim  to  damages  by 
the  custom-house  ofHeers. 

Mr.  Justice  Johnson.  I  entirely  concur  with 
my  brethren  in  the  opinion  that  the  power  of 
the  Secretary  to  remit  extends  as  well  to  cases 
after  as  before  judgment  rendered.  The  ques- 
tion is  one  which  I  have  bad  to  consider  re- 
peatedly in  my  circuit,  and  which  I  so  decided 
387"]  more  than  'twelve  years  ago.  Tbe  rea- 
sons on  which  I  then  founded,  and  still  adliere 
to  this  opinion,  were  briefly  these: 

I  consider  the  contrary  doctrine  as  neither 
consistent  wiUi  tbe  words  nor  the  spirit  of  the 
act  of  1797.  The  unavoidable  consequence  of 
it  would  be,  that  the  suitor  for  grace  is  shut 
out  of  every  legal  defense ;  and  it  would  be  dif- 
ficult to  assign  a  reason  why  justice  should  be 
refused  by  the  hand  that  tenders  mercy.  Many 
defenses  are  not  only  consistent  with  the  claim 
for  remission,  but  furnish  in  themselves  the 
best  ground  for  extending  the  benefit  of  the 
act  to  the  party  defendant.  He  who  supposes 
bis  case  not  to  come  within  the  construction  of 
a  law,  or  that  the  law  is  repealed,  expired,  or 
unconstitutional,  cannot  be  visited  with  moral 
offense,  either  in  the  act  charged  or  the  defense 
of  it.  Yet,  how  is  the  question  of  right  ever 
to  bo  decided,  unless  he  is  permitted  to  try  the 
question  before  a  court  of  law?  In  such  a 
ease,  pertinacious  adherence  to  bis  offense  can- 
not bo  imputed  to  biro,  since  resisting  the  suit 
on  the  one  band,  while  he  sues  for  remission 
on  the  other,  amount  to  no  more  than  this, 
that  he  denies  having  violated  the  law;  but  if 
the  court  thinks  otherwise,  he  then  petitions 
for  grace,  oo  the  ground  of  unaffected  mis- 
take; a  point  on  which,  of  course,  he  must 
satisfy  the  Secretary,  before  be  can  obtain  a 
remission. 

If  the-  question  be  tested  by  the  letter  of  tbe 
law,  it  will  be  found,  I  think,  to  lead  to  the 
same  conclusion.    The  words  are,  "whenever 
998*]  any  'person,  who  shall  have  incurred  | 
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any  fine,  penalty,  forfeiture  or  disability,  or 
shall  have  been  interested  in  any  vessel,  goods, 
wares  or  merchandise  which  shall  have  been 
subject  to  any  seizure,  forfeiture  or  disability, 
by  force  of  any  present  or  future  law  of  the 
United  States,  for  laying  or  collecting  any  dn* 
ties  or  taxes,  or  by  force  of  any  present  or  fu- 
ture act  concerning  the  registering  and  record- 
ing of  ships  or  vessels,  etc.,  shall  prefer  his 
petition  to  the  judge  of  tbe  district  in  which 
such  fine,  penalty,  forfeiture  or  disability  shall 
have  accrued,  truly  and  particularly  setting 
forth,"  etc.,  then,  etc.,  the  power  of  remission 
may  be  exercised  by  the  Secretary,  and  the 
prosecution,  if  any,  ordered  to  be  staid. 

On  perusing  this  act,  it  must  be  conceded 
that  the  terms  are  sufficiently  general  to  ex- 
tend the  powers  of  the  Secretary,  without  lim- 
it, to  the  cases  of  fine,  forfeiture  or  disability 
occurring  under  the  several  laws  specified.  The 
limitation,  therefore,  must  be  sought  for  either 
in  some  principal  of  construction,  or  in  some 
principle  aliilnde,  which  is  competent  to  im- 
pose sneh  limitation. 

But,  with  a  view  to  eonstmction,  there  will 
be  found  several  considerations  calculated  to 
extend  the  power  granted  to  cases  wherein 
judgments  have  been  obtained,  rather  than  to 
restrain  it  to  any  pre-existing  state  of  things. 
If  tbe  question  be  tested  by  the  technical  sig- 
nification of  tbe  terms,  in  strictness  the  power 
would  be  confined  to  cases  in  which  judgment 
had  been  obtained,  ratber  than  to  those  of  a 
contrary  description.  'Fines,  penalties  [*299 
and  disabilities  are  not  incurred,  and  do  not  ac- 
crue, in  the  technical  sense  of  the  terms,  until 
judgment.  With  regard  to  disabilities  partic- 
ularly (and  there  is  no  discrimination  made  be- 
tween the  cases),  I  would  notice  that  disqualifi- 
cation to  hold  any  office  under  tbe  iJnited 
States,  which  is  imposed  upon  a  smuggler  for 
seven  years.  Who  can  question  that  it  must 
be  counted  from  tbe  day  of  judgment,  and  not 
from  the  day  of  the  offense  or  informatltm  T  Or 
who  can  suppose  that  it  could  be  made  a  plea 
to  the  authority  of  a  public  officer  at  any  nme 
before  conviction? 

but,  with  regard  to  fines  and  forfeitures, 
also,  there  are  various  provisions  of  the  United 
States  laws  which  look  positively  to  a  trial  as 
necessary  to  determining  whether  such  fines 
and  forfeitures  have  been  incurred.  I  would 
notice  particularly  the  29th  section  of  the  col- 
lection law  of  1799,  under  which,  incurring  the 
penalty  for  the  offense  there  stated,  is  made  to 
depend  upon  tbe  master's  not  being  able  to 
satisfy  the  court,  by  his  own  oath,  or  other  suf- 
ficient testimony,  of  certain  facts,  which,  In 
the  gi?en  case,  prevent  his  incurring  the  fine. 

So,  also,  of  the  67th  section  of  the  same  law, 
in  which  a  forfeiture  is  made  to  accme  upon  m 
state  of  facts  which  positively  requires  tbe  in- 
tervention of  a  court  of  justice,  and  which,  of 
consequence,  cannot  be  said  to  have  been  in- 
curred or  accrued  until  judgment. 

But  other  considerations  present  themselves 
upon  this  law,  which  lead  to  tbe  same  conclu- 
sion. "The  words  are,  "shall  prefer  ['800 
his  petition  to  tbe  judge  of  tbe  district  in  which 
such  fine,  penalty,  forfeiture  or  disability  shall 
have  accrued."  That  this  word  "accrued" 
meant  something  more  than  the  term"incurrod,'* 
used  in  the  previous  part  of  the  section,  Is  obvi- 
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•OUB  from  this  consideration,  that  an  offense 
might  be  eommitted  in  cme  district,  and  the 
K>ffender  iprosecnted  in  another;  but  it  never 
was  imagined  that  the  suit  for  remission  could 
be  gmng  on  in  the  district  where  the  penal- 
ly was  Incurred,  in  one  sense  of  the  term,  and 
the  prosecution  in  another.    The  term  "ac- 
-crued,"  therefore,  has  been  universally  held  to 
be  here  used  with  relation  to  the  seizure,  in- 
formation, or  suit  for  the  penalty;  and  so  far 
from  its  being  held  to  have  any  effect  in  con- 
fining tlie  time  of  prosecuting  this  claim  for 
remission  to  the  interval  between  information 
■and  judgment,  that,  practically,  we  know,  in 
some  of  the  most  commercial  districts,  the  con- 
struction adopted  was,  that  the  penalty  did 
not  accrue  until  conviction;  and 'hence,  suffer- 
ing a  decree  or  judgment  to  pass,  was  consid- 
-«red  as  essential  to  making  up  the  case  in 
which  the  suit  for  remission  mig^  be  pre* 
femd.   And  there  was  some  reason  for  this 
practice,  since  the  neoessary  meaning  of  the 
"term,  as  distinguished  from  the  woi4  "in- 
■curred,"  shows  that  there  could  hardly  ever  oc- 
cur a  ease  in  which  the  suit  for  remission 
was  not  preceded  by  the  suit  for  the  penalty. 
But,  if  toe  defendant  was  compelled  to  con- 
fess that  he  had  violated  the  law,  and  so  the 
«et  requires,  what  reason  could  exist  why  judg- 
501*]nient  should  not  forthwith  *pas8  against 
iiml   And  if,  under  such  circumstances,  the 
jod^ent  was  a  ^r  to  the  remission,  the  boon 
neld  out  to  them  was  all  a  fallacy;  nay,  more, 
it  was  a  lure  to  ensnare  him;  for  the  law  im- 
■poses  no  obligation  on  the  judge  to  stay  pro- 
•eeedings;  and  whether  he  would  or  not,  rested 
with  him.  or  with  the  district-attorney,  until 
Tthe  Secretary  should  have  time  to  aot  uptm  the 
AP^ication  for  remission. 

The  replication,  however,  exhibits  the  true 
gnmnd  on  which  the  real  plaintiff  in  this  suit 
IB  compelled  to  rest  his  case ;  which  is,  that  by 
virtue  .of  the  judgment,  certain  rights  were 
-vested  in  him,  over  which  the  remitting  power 
-of  the  Secretary  does  not  extend.  In  making 
up  this  replication,  the  party  ought  to  have  felt 
the  real  cUfBculties  of  his  case.  It  is  generally 
true,  that  the  rules  of  pleading  furnish  the 
l>est  test  of  a  right  of  action.  The  effect,  in 
tlus  case,  was  to  introduce  a  new  personage  in- 
to the  cause ;  and  if  I  were  disposed  to  get  rid 
-of  the  question,  on  a  technical  ground,  I  should 
find  no  diOiculty  in  coming  to  the  conclusion 
that  there  is  a  departure  in  this  plea,  and  he 
lias  abated  his  writ.  How,  in  fact,  the  namt 
of  the  United  States  comes  at  all  to  be  used  in 
-this  cause,  is  to  roe  a  mystery.  The  very  poli- 
•cy  of  the  law  in  this  part  of  its  revenue  system 
Is  avoided  by  it.  and  would  be  frustrated,  if 
the  practice  could  be  countenanced.  That  thp 
name  of  the  United  States  should  be  used 
against  its  will,  and  an  attorney  for  the  Unit- 
-ed  States  nominated  by  a  judge,  to  act  where 
S02'}  tlie  attorney  of  the  United  "States  re- 
fuses to  act.  and  that  without  any  authority 
by  statute,  I  acknowledge  has  excited  my  sur- 
prise. 

The  prindplea  asserted  are,  that  an  absolute 
interest  as  vested  by  law  in  the  collector ;  that 
the  United  States  are  the  trustees  to  their  use; 

-that  the  act  of  the  trustee  shall  not  defeat  tlu^ 
interests  of  the  cestui  que  use,  and  that  hn 

-».hall  have  the  use  of  the  trustee's  name  to 
•«  Ifc  ed. 


vindicate  his  rights,  that,  too,  in  an  action  for^ 
damages. 

The  whole  of  this  thing  appears  to  me  to  be 
wrong.  If  the  right  was  an  absolute,  substan- 
tive, individual  right,  why  was  not  the  suit 
brought  in  the  name  of  the  collector  T  If  his 
interest  is  only  an  equitable  interest,  by  what 
known  rules  of  pleading  can  he  avail  himself 
of  his  mere  equitable  interest  in  a  suit  at  law? 
or  rather,  can  he  make  his  appearance  as  party 
in  the  suit  inatituted  by  his  trustee  t  and  that, 
too,  a  suit  for  damages  f  It  all  results  in  a 
strong  attempt  to  modify  the  operation  of  our 
laws,  and  to  regulate  the  rights  and  powers  of 
our  ofBcers,  by  some  fancied  analogy  with  the 
British  laws  of  toide,  and  British  revenue  offi- 
cers. 

Our  system  is  a  ^uliar  system;  and  nothing 
is  clearer  to  my  mind,  than  that,  in  many  par- 
ticulars it  is  constructed  with  a  view  to  avoid 
that  very  analogy  which  is  here  set  up,  and 
those  consequences  and  embarrassments  which 
might  grow  out  of  it.  In  the  instance  before 
us,  reliqf  was  to  be  provided  for  a  case  of  mis- 
fortune and  of  innocence,  and  nothing  oould 
have  been  more  absurd  than  to  suffer  the  vest- 
ed rights  of  informers  *and  seizing  oflB-  [*303 
cers  to  embarrass  the  government  in  its  be- 
nevolent and  just  views  towards  the  objects 
of  this  law.  Mercy  and  justice  could  only  have 
been  administered  by  halves,  if  collectors  could 
have  hurried  causes  to  judgment,  and  then 
clung  to  the  one-half  of  the  forfeiture,  in  con- 
tempt of  the  cries  of  distress,  or  the  mandates 
of  the  Secretary,  Hence,  according  to  our  sys- 
tem, all  the  suits  to  be  instituted  under  the 
laws  over  which  the  Secretary's  power  extends, 
are  commenced  in  the  name  of  the  United 
States.  No  other  party  is  permitted  to  sue; 
they  are  all  made  national  prosecutions;  all 
the  legal  actors  are  those  wno  are  bound  in 
obedience  to  the .  government  that  prosecutes. 
Nothing  is  more  untenable  than  th6  idea  that 
at  any  one  stage  of  the  prosecution  the  govern- 
ment assumes  the  character  of  a  trustee;  an 
idea  so  abhorrent  to  the  principles  of  the  com- 
mon law,  that  to  make  the  King  a  trustee  was 
to  make  him  absolute  proprietor.  Nor  is  it  un- 
til the  character  of  prosecutor  fmr  offenses 
against  itself  is  put  off,  that  the  law  raises  a 
state  of  things  in  which  the  relation  of  trustee 
and  cestui  que  use  actually  can  arise.  This  is 
when  the  money  is  paid  into  the  hands  of  thf> 
collector.  To  him  the  law  directs  that  it  shall 
be  paid,  in  order  that  it  may  be  distributed. 
What  right,  I  would  ask,  would  any  one  of 
distributees  here  have  to  move  the  court  tliat 
the  money  be  paid  to  him,  and  not  to  the  col- 
lectorT  There  are  cases  in  which  other  per- 
sons than  a  collector  may  be  entitled  in  the 
capacity  of  informers,  and  it  may  then  be  nec- 
essary for  the  'court  to  decide  on  indi-  ['SO  I 
vidua!  rights.  But  in  no  case,  that  I  am 
aware  of,  arising  under  the  collection  law,  can 
the  court  be  called  upon  to  pay  the  money  in 
any  other  way  than  to  the  collector,  to  be  by 
him  distributed;  and  this  distribution  I  con- 
sider as  a  mere  boon  from  the  government, 
which  they  may  justly,  and  do  practically,  re- 
serve a  soverign  control  over,  until  so  paid 
under  their  laws.  The  gift  is  from  them,  of  a 
thing  perfected  to  them,  and  they  may  modify 
and  withdraw  that  gift,  ad  libitum.  When 
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once  paid  avay,  according  to  legislative  will, 
their  control  is  at  an  end,  uid  the  rif^t  then, 
and  not  till  then,  becomes  vested  and  absolute, 
as  between  them  and  their  officers,  whom,  io 
the  last,  the  law  regards  as  absolute  donees. 
That  such  is  the  view  of  the  legislature,  and 
that  in  the  exercise  of  that  discretion,  they  still 
meant  to  be  reasonable  and  just,  and  not  to  ex 
ercise  an  ex  post  facto  power  in  such  case,  is 
alt  conclusively  proved  in  the  third  section  of 
this  act,  as  had  been  very  justly  insisted  on  in 
argument.  During  two  years,  this  power  of 
the  Secretary  had  remained  suspended,  and  with 
regard  to  rights  accruing  during  that  time,  the 
legislature  declares  that  as  the  modiflcation  im- 

J)osed  upon  the  grant  to  the  informer,  or  seiz- 
ng  officer,  by  virtue  of  that  dispensing  power, 
did  not  then  exist,  their  proportions  should  not 
afterwards  be  subjected  to  it,  but  the  court 
may  assess  their  proportions 'in  a  summary 
manner.  There  cannot  be  a  more  explicit  dec- 
laration of  legislative  understanding  than  this 
clause  presents,  inasmuch  as  it  makes  no  dis- 
S05*]  crimination  •between  the  cases  of  judg- 
ment and  other  cases,  but  considers  the  right 
accruing  to  them  the  same  before  judgment  as 
it  is  after. 

There  is  one  peculiarity  in  this  case,  which, 
in  my  opinion,  precludes  the  possibility  of  re- 
covery, independently  of  the  general  principle; 
which  is,  that  this  action  is  brought  against  tho 
marshal  for  not  executing  process  issuing  from 
another  state.  It  certainly  presents  a  dilemma 
from  which  I  think  it  impossible  for  the  party 
plaintiff  to  escape.  The  right  to  issue  such 
process  originates  in  the  6th  section  of  the  "act 
more  effectually  to  provide  for  the  settlement 
of  accounts  between  the  United  States  and  re- 
ceivers of  public  money,"  by  the  words  of 
which  the  power  is  explicitly  confined  to  the 
ease  of  executions  on  judgments  obtained  for 
the  use  of  the  United  States. 

The  real  plaintiff  here,  then,  is  reduced  to 
this  alternative :  Either  the  judgment  was  for 
his  use  or  it  was  not.  If  not  for  his  use,  then 
he  cannot  be  damnified  by  the  defendant  in  re- 
ftising  to  ezeente  it.  But  if  for  his  use,  it  can- 
not be  for  the  use  of  the  United  States,  and 
then  the  execution  issued  wrongfully,  and  was 
rightfully  disobeyed.  If  it  be  replied,  that  the 
judgment,  in  the  Urst  place,  was  obtained  for 
the  use  of  the  United  States,  it  only  brin^  us 
back  to  what  I  before  observed,  that  bo  entirely 
is  this  true,  as  to  raise  no  vested  right  in  any 
one  on  the.  solitary  ground  of  an  eventual  con- 
tiiwent  interest. 

Adgment  affirmed. 


sot*]  ['Prise.  Non-commisdoned  Captor.] 
THE  DOS  HERMANOS.    Shields,  CUimant. 

Seizures  made.  Jure  belli,  by  non-commlssloned 
captors,  are  made  tor  the  KOTernment,  and  no  ti- 
tle of  prize  can  be  derived  but  from  tbe  prise  acts. 

A  noD-commlsBloned  captor  can  only  proceed  in 
tlie  prize  court  as  for  salvage,  tbe  amount  of 
wblcn  Is  discretionary. 

Tbe  appellate  court  wilt  not  Interfere  fo  tbe  ex 
erctse  of  tbls  discretion,  as  to  the  amount  of  sal- 
'vage  allowed,  unless  In  a  very  clear  case  of  mis- 
take. 

An  appeal  under  the  Judiciary  acts  of  1789,  c. 
30,  8.  22,  and  of  180S,  c  353  (XCIII.)  prayed  fOr, 
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and  allowed  wltbln  five  years.  Is  valid,  altbonsh 
the  security  was  not  given  until  after  the  laps*  of 
Ave  years. 

The  mode  of  taking  tbe  security,  and  the  time 
for  perfecting  It,  are  wltbln  the  discretion  of  the 
court  below,  and  tbls  court  will  not  Interfere  witb 
the  exerdae  of  that  discretion. 

APPEAL  from  the  District  Court  of  Loui- 
siana. 

This  was  the  same  case,  reported  ante,  Vol. 
II.,  p.  76,  where  the  decree  of  the  court  below, 
conoemning  the  cargo  as  enemy's  property,  was 
affirmed  by  this  court,  reserving  the  question 
as  to  the  distribution  of  the  prize  proceeds. 
The  original  capture  was  made  by  Mr.  Shields, 
a  purser  of  the  navy,  in  the  year  1814,  in  a 
barge  armed  and  fitted  out  to  cruise,  but  not 
regularly  attached  to  the  navy.  The  cause 
was  remanded  to  the  court  below  for  further 
proceedings,  and  that  court  decreed  the  pro- 
ceeds to  M  equally  distributed  between  ths 
United  States  and  the  captor,  'without  l»30T 
deducting  the  captor's  expenses. '  From  this 
decree  the  captor  appealed  to  this  court. 

Mr.  C.  J.  Ingersoll,  for  the  appellants,  stated 
that  it  had  l«en  generally  considered  by  thw 
text-writers,  and  courts  of  prize,  that  the  right 
to  captures,  jure  belli,  was  in  the  governmenf, 
and  that  no  individual  could  derive  any  righ** 
of  prize  hut  from  the  express  grant  of  the  gor- 
emment.*  But,  on  principle,  every  individual 
is  in  a  state  of  war  with  the  enemies  of  bis 
country;  and  the  common  law  certainly  oon- 
siders  the  law  of  nations  as  authorizing  any 
subject  of  the  belligerent  state  to  seize  enemy's 
property  within  the  realm,  or  the  property  of 
other  subjects  previously  captured  by  the  ene- 
my to  the  exclusion  of  the  King,  the  admiral, 
and  the  owner,  unless  the  latter  came  the  same 
day  they  were  taken,  and  claimed  them  ante 
occasum  solis.*  To  the  same  effect  is  the  case 
in  the  book  of  the  7th  Edw.  IV.,  14. 

The  principle  is,  that  personal  effects,  seized 
in  war,  are  acquired  to  the  taker  by  occupancy ; 
and  immovables,  such  as  cities,  lands,  etc.,  to 
the  public*  But  the  crown,  always  rapacious, 
and  seeking  to  extend  its  final  prerogative,  sub- 
sequently introduced  the  doctrine  of  pubHe 
title  to  personal  things  taken  in  war.  Thus  the 
statute  ^84  Edw.  m.,  e.  1,  declares  that  [*808 
the  crown  was  always  seized  of  the  forfeitures 
of  war;  and  hence  came  the  doctrine  of  the 
droits  of  admiralty.*  It  does  not  appear  that 
this  assumption  has  ever  been  expressly  recog- 
nized by  this  court  as  a  part  of  the  law  of  this 
country;  and,  unquestionably,  a  nOQ-commis- 
aioned  captor  may  seize  enemy's  property,'  and 
after  a  condemnation,  as  in  this  case,  it  must 
be  adjudged  to  the  captors.  It  is  now  too 
late  for  government  to  interpose  its  claim. 
The  act  of  the  23d  of  April,  1800,  c.  189 
(XXXm.),  B.  5j  and  the  prize  act  of  1812,  c 
430  (CVn.),  gives  the  proceeds  of  vessels  and 
goods,  adjudged  good  prize,  to  the  captors. 
But  at  all  events,  the  captors  are  entitled  to 
be  repaid  their  es^enses,  and  to  a  liberal  sal- 
vage.' 


1.  — 2  Wheat  Bep.  App..  Note  I.,  p.  71. 

2.  — 8  Reeves'  Hist  Bmg.  Law,  S71,  872. 
8. — Wood's  Inst  Imp.  Law.  154,  b.  2,  c.  8. 
4.—1  Bnflfa.  802  ;  2  Reeves*  Hist  Bng.  Law,  4U. 
6.-2  Wheat  Bap.  App.,  Note  I.,  p.  7. 

6.— The  Ban  Bernardo,  1  Bob.  ITS;  Tbe  Haass. 
Id.  24. 
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The  Attorney-General,  contra,  argued  that  it 
was  wtablished  as  an  elementary  prindple  in 
the  law  of  prize,  that  all  captures  jure  belli, 
enured  to  the  public,  and  that  the  actual  cap- 
ton  could  only  derive  their  title  from  the  grant 
of  the  gorermnent.  This  was  the  caae  with 
oommissioned  captors,  and  still  more  emphatic- 
ally as  to  non-commissioned  captors;  who, 
though  they  had  a  right  to  seize  enemy's  prop- 
erty, could  claim  no  title  to  the  proceeds  upon 
adjudication,  except  what  was  derived  from  the 
bounty  of  the  public.^  Whatever  might  have 
Stt*!  been  the  ancient  'common  law  doctrine 
in  Ei^land,  It  had  been  long  since  settled  in 
that  country  that  all  rights  of  prize  were  de- 
rived from  the  grant  of  the  crown.  Without 
entering  into  all  the  distinctions  as  to  the  ca- 
uwity  in  which  the  crown  took,  whether  in  the 
Bang's  office  of  admiral,  or  ure  coronie.  it 
ntlg^t  be  laid  down  as  a  general  proposition, 
that  non-commissioned  captors,  as  a  matter  of 
strict  right,  were  not  entitled  to  any  share  of 
the  prizes  captured  by  them.  Captures  made 
by  tenders  or  boats,  sent  out  by  officers  of  the 
navy,  but  not  regularly  attached  by  public  au- 
thority to  the  navy,  are  condemned  as  droits 
of  admiralty.*  But  in  these,  and  all  other 
cases  of  seizures  by  non-commissioned  captors, 
it  was  usual  to  reward  the  takers  with  a  liberal 
share  of  the  property,  in  the  discretion  of  the 
Court  of  Admiralty.*  There  was  no  reason  why 
any  different  principle  or  mode  of  proceeding 
should  be  adopted  in  this  country.  It  does  not 
depend  upon  any  peculiar  municipal  regula- 
tions, but  grows  out  of  a  principle  recognized 
hy  all  the  writers  on  public  law:  Bello  parta 
eedunt  reipublicse.*  In  the  present  case,  a  mo- 
iety of  the  proceeds  had  been  allowed  to  the 
actual  captors  as  salvage;  but  the  provisions 
In  the  pr&e  acts  for  the  distribution  of  prizes 
were  confined  to  commissioned  pablle  and  pri- 
vate  armed  vessels. 

SlO*]  *Mr.  Chief '  Justice  HarshaU  delivered 
the  opinion  of  the  court,  that  whatever  might 
have  t>e«i  the  ancient  doctrine  in  England  in 
T«mect  to  captures  in  war,  it  is  now  clearly 
established  in  that  kingdom,  that  aU  captures 
jure  belli,  are  made  for  the  government,  and 
that  no  title  of  prize  can  be  acquired  but  by 
the  public  acts  of  the  government  conferring 
rights  on  the  captors.  If  the  original  law  of 
England  authorized  an  individual  to  acquire 
to  his  own  use  the  property  of  an  individual, 
.  without  any  express  authority  from  the  public, 
tiUt  law  was  changed  long  before  the  settle- 
ment of  this  country.  It  never  was  the  law 
of  this  eoimtry.  Before  the  revolution,  all  cap- 
tures from  the  enemy  accrued  to  the  govern- 
ment, to  be  distributed  according  to  law;  and 
the  revolution  could  not  strip  the  government 
of  this  exclusive  prerogative,  and  vest  it  in 
individuals.  It  is,  then,  the  settled  law  of  the 
United  States,  that  all  captures  made  by  non- 
eomniissioned  captors,  are  made  for  the  govem- 
nmt;  and  sinoe  the  provisionB  In  the  prize 
acts,  as  to  the  disMbution  of  prize  proceeds. 


1^2  Wheat  Bep.  App.,  Note  X.,  p.  7,  71. 

2. — The  Melomasne,  S  Bo|>.  41;  The  Charlotte, 
Id.  280,  snd  note. 

8^ — The  a»n  Bernardo.  1  )Rob.  178 ;  The  Haase, 
Id.  286:  The  Amor  Parentam,  Id.  303. 

4.— The  Rlsebe,  6  Bob.  1^8.  181. 
•  It.  ed. 


are  confined  to  public  and  private  armed  ves* 
sels,  cruising  under  a  regular  commission,  the 
only  d^m  which  can  be  sustained  by  the  cap- 
tors, in'casee  like  the  present,  must  be  in  the 
nature  of  salvage  for  bringing  in  and  preserving 
the  property. 

In  the  present  case^  the  District  Court  have 
awarded  one-half  of  the  prize  proceeds,  or  sal- 
vage, to  the  captors.  It  was  an  exercise  of 
sound  discretion;  and  this  court  would,  with 
extreme  reluctance,  interfere  with  that  discre- 
tion, unless  *in  a  very  clear  case  of  mis-  ["SI  1 
take.  We  perceive  no  such  mistake  in  this 
case,  and  are  well  satisfied  with  the  amount  of 
the  salvage  as  decreed  by  the  District  Court. 

As  to  the  question  which  has  been  made, 
whether  the  appeal  was  in  due  time,  it  appears 
that  the  appeal  was  prayed  for  within  five 
years,  and  was  actually  allowed  by  the  court 
within  that  period.  It  is  true  that  the  security 
required  by  law  was  not  given  until  after  the 
lapse  of  tne  five  years;  and,  under  such  dr- 
cumstanees,  the  court  might  have  disallowed 
the  appeal,  and  refused  the  security.  But,  as 
the  court  accepted  it,  it  must  be  considered  as 
a  sufficient  compliance  with  the  order  of  the 
court,  and  that  it  had  relation  back  to  the  time 
of  the  allowance  of  the  appeal.  The  mode  of 
taking  the  security,  and  the  time  for  perfect- 
ing it,  are  matters  of  discretion,  to  be  regulated 
by  the  court  granting  the  appeal;  and  when 
its  order  Is  complied  with,  the  whole  has  re- 
lation back  to  the  time  when  the  appeal  was 
prayed.  We  must  presume  the  security  was 
given.  In  this  ease,  according  to  the  rule  pre- 
scribed by  the  District  Courts  and  the  appeal 
was  therefore  in  time. 

Decree  aflBrmed  with  oosta. 


[•Slave  Trade  Acts.    Instance  Court.] 

THE  JOSEFA  SEGUNDA. 
Roberts  et  al.,  Claimants. 

The  district  courts  have  jurisdiction,  under  the 
slave  trade  acts,  to  determine  who  are  the  actual 
captors,  under  a  state  law  made  In  pursuance  of 
the  4th  section  of  the  slave  trade  act  of  1807,  e. 
77,  and  dlrectlnE  the  proceeds  of  the  sale  of  the 
Deim>e8  to  he  Dald.  "one  moiety  for  the  use  of  the 
commanding  officer  of  the  capturing  vessel,"  etc. 

Id  order  to  constitute  a  valid  seizure,  bo  rs  to 
entitle  the  party  to  the  proceeds  of  a  forfeiture, 
there  mast  be  an  open,  visible  possession  claimed, 
and  authority  exercised,  under  the  seizure. 

A  seizure,  once  voluntarily  abandoned,  loses  its 
validity. 

A  seizure,  not  followed  hy  an  actual  prosecatloii, 
or  by  a  claim,  in  the  District  Court,  before  a  hear- 
log  on  the  merits,  insisting  on  the  beneflt  of  tbe 
seizure,  becomes  a  nullity. 

Under  the  7th  section  of  the  slave  trade  act  of 
1807,  c.  77.  the  entire  proceeds  of  the  vessel  are 
forfeited  to  the  use  of  the  United  States,  unless 
the  seizure  be  made  bf  armed  vessels  of  the  navy, 
or  by  revenue  cutters.  In  wblcb  case  distribution 
to  to  be  made  In  the  same  manner  as  prizes  taken 
from  the  enemy. 

Under  the  act  of  the  state  of  Louisiana  of  the 
13tb  of  Uarcb,  1818,  passed  to  carry  Into  effect 
the  4th  section  of  the  slave  trade  act  of  Consrreas 
of  1807,  c.  77,  and  directing  the  negroes  Imported 
contrary  to  the  act  to  be  sold,  and  the  proceeds  to 
be  paid,  "one  moiety  for  the  use  of  the  command- 
ing officer  of  tbe  capturing  vessel,  and  the  other 
moiety  to  the  treasurer  of  the  Charity  Hospital  of 
New  Orleans,  for  tbe  use  and  benefit  of  the  said 
hospital :"  no  other  person  is  entitled  to  tbe  first 
moiety  than  the  Gommandlnf  officer  of  tbe  armed 
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YMMll  of  the  naT7,  or  revenae  euHer,  who  maj 
limTe  made  the  wlssre,  on^r  the  7th  uctlon  of 
*he  act  of  CoDsren. 

APPEAL  fiom  the  Cireuit  Court  of  Louisi- 
ana. 

31S*]  *Thi8  18  tbe  aame  case  which  was  re- 
ported ante.  Vol.  V.,  p.  3S8.  It  was  a  proceed- 
ing against  the  vessel,  and  the  negroes  taken  on 
board  of  her,  under  the  slave  trade  act  of  the 
3d  of  March,  1807,  c  77,  in  which  the  vessel 
was  condemned  in  the  court  below,  and  that 
decree  was  affirmed  on  appeal,  by  this  court. 
After  the  condemnati<m  of  the  vessel  in  the 
District  Court,  and  before  tbe  appeal  to  this 
«ourt,  the  negroes  found  on  board  of  her  were 
{under  the  4th  section  of  the  act  of  Congress, 
and  under  an  act  of  tbe  state  of  Louisiana, 
passed  on  the  13th  of  March,  1818,  in  pursuance 
■of  the  act  of  Congress)  delivered  by  the  co]Iect- 
or  of  the  customs  for  the  port  of  New  Orleans, 
to  tbe  sheriff  of  the  parish  of  New  Orleans, 
for  sale  according  to  law.  A  cross  libel  was 
afterwards  filed  by  the  alleged  original  Spanish 
•owners,  claiming  restitution  of  the  negroes, 
which  was  dismissed,  and,  on  appeal,  the 
■decree  affirmed  by  this  court.  By  consent  of 
-all  the  parties  in  interest,  the  negroes  were 
aold  by  the  sheriif,  and  the  proceeds  lodged  in 
the  Bank  of  the  United  States,  subject  to  the 
-order  of  the  court  below.  After  the  cause  'had 
been  remanded  to  the  District  Court,  a  questida 
.arose  in  that  court  respecting  tbe  manner  in 
which  these  proceeds,  as  well  as  those  of  the 
vessel  and  effects,  were  to  be  distributed,  and 
the  parties  respectively  entitled  to  them.  Mr. 
Roberts,  an  inspector  of  the  revenue,  claimed  a 
moiety  of  tbe  proceeds  as  the  original  seizor  or 
captor;  Messrs.  Gardner,  Meade  and  Humphrey, 
respectively,  made  similar  claims  under  aubae- 
314*]  quent  "military  seizurea  alleged  to  be 
made  by  them;  and  Mr.  Chew,  the  eolleetor  of 
the  port  of  New  Orleans,  conjointly  with  the 
naval  officer  and  surveyor  of  the  port,  filed  n 
like  claim  as  the  true  and  actual  captors  and 
rseizors,  who  made  the  last  and  only  effectual 
rseizure,  and  prosecuted  the  same  to  a  final  sen- 
•tence  of  condemnation.* 

316*]  *It  appeared,  by  the  evidence,  that 
Roberts,  being  employed  as  an  inspector  in  a 
revenue  boat  at  the  Balize,  near  the  mouth  of 
SIA*]  the  Mississippi,  *on  the  18th  of  April, 
1818,  boarded  the  vessel,  and  declared  that  he 

1. — The  act  of  Congress  of  tbe  8d  of  March, 
1807,  c.  77,  s.  4,  after  prorldlng;  a  personal  penalty 
for  taking  on  board,  receiving  or  transportfog  any 
necro.  etc..  from  Africa,  or  any  other  forelEU  coun- 
try, for  tbe  purpose  of  selling  tbem  as  slaves.  In 
any  part  of  the  United  States,  enacts,  that  "every 
such  ship  or  vessel.  In  which  such  negro,  mnlatto 
or  person  of  color  aball  have  been  taken  on  board, 
received  or  transported  as  aforesaid,  her  tackle, 
apparel  and  furniture,  and  tbe  goods  and  cEFects 
which  shall  be  found  on  board  the  same,  sball  be 
forfeited  to  the  United  States,  and  shall  be  liable 
to  be  seized,  prosecuted  and  condemned,  tn  any  of 
the  circuit  courts  or  district  courts  tn  the  district 
where  the  said  ship  or  vpssel  may  be  found  or 
seized.  And  neither  tbe  Imt^orter,  nor  any  person 
claiming  from  or  under  him,  shall  hold  any  right 
or  title  whatsoever  to  any  nei^ro.  mulatto  or  per- 
son of  color,  nor  to  the  service  or  labor  thereof, 
who  may  be  Imported  or  brought  within  the  United 
States,  or  territories  thereof.  In  violation  of  this 
law,  hut  the  same  shnll  remain  snbject  to  any  reg- 
ulations not  contravening  the  provisions  of  this 
act,  which  tbe  legislatures  of  the  several  states  or 
territories  at  any  time  hereafter  may  make,  for 
•disposing  of  any  such  negro,  malatto  or  person 

sso 
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had  seized  her.  He  soon  afterwards  went  on 
shore,  and  put  a  person  on  hoard  to  take  cWg» 
of  the  vessel,  which  remained  at  anchor  op- 
posite the  block-house,  imtil  the  Zlst  of  Amril, 
when  Lieutenant  Meade,  with  six  soldiers  in  a 
boat,  went  from  Fort  St.  Pbilip,  in  company 
with  a  custom-house  boat,  and  Mr.  Gardner,  an 
officer  of  the  customs,  on  board,  took  poBses* 
sion  of  the  vessel,  and  brought  her  up  under  the 
guns  of  the  fort.  It  appeared  that  Roberts 
afterwards  came  on  board  the  vessel,  but  did 
not  remain  on  board  until  her  arrival  at  the 
city  of  New  Orleans,  be  having  left  her  in  or- 
der to  board  another  vessel  in  the  river.  On 
the  21st  of  April,  Mr.  Chew,  the  collector  at 
New  Orleans,  acting  on  independent  informa- 
tion which  he  had  received,  sent  an  armed  rev- 
enue boat,  with  an  inspector  of  the  customs, 
down  the  river,  with  instructions  to  seize  the 
vessel.  On  arriving  at  *Fort  St.  Philip,  [*S1T 
they  found  the  vessel  at  anchor  opposite  the 
fort,  with  a  sergeant's  guard  on  board,  which 
bad  been  placed  there  by  Major  Humphrey, 
tbe  commanding  officer  at  the  fort.  The  in- 
spector received  from  that  officer  the  ship's 
papers,  and  took  possession  of  the  vessel  anil 
negroes,  the  guard  having  been  withdrawn,  and 
brought  them  up  to  the  city  of  New  Orleans. 
Proceedings  were  commenced  against  the  prop- 
erty at  the  instance  of  Mr.  Chew,  and  the  other 
officers  of  the  customs,  and  though  his  namit 
was  not  inserted  in  the  libel,  the  prosecution 
was  conducted  by  him  until  its  final  determina- 
tion, and  the  other  parties  claiming  as  captors, 
or  seizors,  did  not  intervene  until  after  tbe  de- 
cree of  this  court  on  the  appeal  in  the  original 
cause. 

The  court  below  pronounced  a  decree,  dis- 
missing the  claim  of  Messrs.  Roberts,  Hum- 
phrey, Meade  and  Gardner,  and  allowing  that 
of  the  collector. and  other  officers  of  the  cus- 
toms, and  the  cause  was  Wought  by  appeal  to 
this  coiut. 

Mr.  Livingston,  for  the  appellant,  Roberta, 
insisted  that  he  was  entitled  as  the  first  seizor, 
under  the  act  of  Congress  of  the  3d  of  March, 
1807,  c.  77,  s.  7,  and  the  act  of  the  legislature 
of  Louisiana,  passed  on  the  13th  of  Marah,  1818, 
in  pursuance  of  tbe  act  of  Congress,  to  a  moiety 
of  the  proceeds  of  the  vessel  ud  negroes  found 
on  board.  He  exercised  all  the  authority  and 
-control  over  the  vessel  he  was  capable  of,  with 

of  color."  s.  7.  "That  of  any  ship  or  vessel  sbnll 
be  found,  from  and  after  the  first  Vlay  of  January. 
1S08,  in  any  river,  port,  bay  or  harbor,  or  on  the . 
high  seas,  within  the  Jurisdictional  limits  of  tbe 
United  States,  or  hovering  on  the  coasts  thereof, 
having  on  board  any  negro,  mnlatto  or  person  of 
color,  for  the  purpose  of  selling  them  as  slaves,  or 
with  Intent  to  land  the  same  in  any  port  or  place 
within  tbe  Jurisdiction  of  the  United  States,  con- 
trary to  the  prohibition  of  this  act,  every  such 
ship  or  vessel,  together  with  her  tackle,  apparel 
and  furniture,  and  the  goods  or  effects  which  shall 
be  found  on  board  the  same,  shall  be  forfeited  to 
the  use  of  the  United  States,  and  may  be  seized, 
prosecuted  and  condemned  In  any  court  of  the 
United  States  having  Jurisdiction  thereof.  And  It 
shall  be  lawful  for  the  I'rcaldent  of  the  United 
States,  and  be  Is  hereby  authorized,  should  be  deem 
It  expedient,  to  cause  any  of  tbe  armed  vessels 
of  the  United  States  to  be  manned  and  employed 
to  cruise  on  any  part  of  the  coast  of  tbe  United 
States,  or  territories  thereof,  where  he  may  judge 
attempts  will  be  made  to  violate  the  provisions  of 
this  act.  ond  to  Instruct  and  direct  the  command- 
ers of  armed  vessels  of  the  United  States,  to  seize, 
take  and  bring  Into  any  port  of  the  United  States, 

Wheat.  10. 
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Ibe  force  at  his  disposition.  The  persons  on 
iMwrd  submKtad  to  the  fleisure;ftnd,  asin  cap- 
Si  8*]  tures  "jure  belli,  it  is  not  necessary  that 
there  should  be  a  physical  superiority  of  force 
'<m  the  part  of  the  captors.*  He  was  afterwards 
compelled  to  abandon  the  possession';  and  such 
an  abandonment,  from  the  force  and  fear  of  an- 
other party,  cannot  invalidate  the  original 
seizure.*  By  the  act  of  Congress  (s.  7),  the 
proceeds  of  the  vessel  and  effects  are  to  l>e 
divided  equally  between  the  United  States  and 
the  ofHcprs  and  men  who  shall  make  the  seiz- 
im;  and  the  act  of  Louisiana,  the  proceeds 
of  the  negroes  are  to  be  divided  equally  be- 
tween the  commanding  officer  of  tlie  capturing 
vessel  and  the  Charity  Hospital.  The  appel- 
lajit,  Roberts,  is  entitled  to  both  capacities; 
And  the  revenue  officers,  who  came  in  after  the 
capture  was  complete,  and  dispossessed  him 
who  was  the  flrst  seizor,  can  have  no  claim  un- 
der either  aet. 

Mr.  Key,  for  the  appellants,  Gardner,  Meade 
and  Humphrey,  argued  upon  the  facts,  to 
■how  tliat  they  were  the  real,  meritorious  cap- 
tors. 

The  Attoniey-Oeneral,  for  the  respondents, 
insisted  that  if  any  of  the  parties  before  the 
«ourt  were  entitled,  the  collector  and  other 
officers  of  the  customs  were  the  only  parties 
entitled  by  law  to  be  considered  as  the  captors 
or  seisOT^  they  having  made  the  flrst  effectual 
seixure,  and  prosecuted  it  to  condemnation, 
whilst  the  otlier  claimants  avoided  all  the  ex- 
SI 9']  pense  and  "hazard  of  the  prosecution, 
«nd  did  not  intervene  until  its  successful  ter- 
mination. The  law  does  not  mean  to  encoura^ 
that  kind  of  seizure,  where  the  captor  lays  his 
hand  on  the  subject  and  takes  it  off  again. 
That  person  is  the  seizor  who  informs  and 
proaecntea.  If  any  other  person  claims  a  title, 
M  is  bound  to  intervene  before  the  flrst  ad- 
judication, and  submit  his  claim  to  the  decision 
of  the  court.*  It  may  be  doubted,  whether, 
under  the  7th  section  of  the  act  of  Congress, 
any  person  can  be  entitled,  as  a  seizor,  except 
the  officers,  etc.,  of  the  armed  vessels  and  rev- 
enue cutters  of  the  United  States.  If  it  be  a 
casus  omissus,  none  of  the  captors  now  before 

1.^ — The  Alexander,  8  Cranch's  Uep.  170. 

%r-mM  Uarj,  2  Wheat  Rep.  128. 

8.— Hargr.  Law  Tracts,  226,  22T. 

such  ships  or  vessels,  and  moreover  to  seize,  tske 
'  and  bring  Into  anv  port  of  the  United  Htstes,  all 
ships  or  vessels  oi  the  United  States,  wheresoever 
found  on  the  high  seas,  contravening  the  provi- 
sions of  this  act,  to  be  proceeded  ngalnst  accord- 
log  to  law,"  etc.  "And  the  proceeds  of  all  ships 
and  vessels,  their  tackle,  apparel  and  famlture, 
and  the  goods  and  effects  on  board  of  them,  which 
shall  be  so  seized,  prosecuted  and  condemned,  shall 
t>e  divided  equally  between  the  United  States  and 
the  officers  and  men  who  shall  make  such  seizure, 
take  or  bring  the  same  Into  oort  for  coademnatlon, 
whether  such  seizure  be  made  b^  an  armed  vessel 
of  the  United  States  or  revenue  cotters  thereof: 
and  the  Bami>  shall  be  distributed  In  like  manner 
as  Is  provided  by  law  for  the  distribution  of  prizes 
taken  from  an  euemv :  Provided,  That  the  ofllccrs 
and  men,  to  be  entitled  to  one-half  of  the  proceeds 
aforesaid,  shall  safe  keep  every  ne^ro,  mulatto  or 
person  of  color,  found  on  board  of  any  ship  or  ves- 
sel so  by  them  seized,  taken  or  brought  Into  coui't 
for  condemnation,  and  shall  deliver  every  such 
n^^,  mulatto,  or  iterson  of  color  to  such  person 
or  persons  as  shall  be  appointed  by  the  respective 
states  to  receive  the  same;  and  if  no  such  person 
or  perw>a8  shall  bo  appointed  by  the  respecUve 
«  lu  ed. 


the  court  are  literally  within  the  terms  of  the 
actf  and  the  whole  of  the  forfeiture  must  be  to 
the  United  States.  But,  if  any  are  entitled, 
the  collector  is  clearly  to  be  preferred. 

Mr.  Justice  Story  delivered  the  opinion  of 
the  court. 

The  case  of  The  Josefa  Segunda,  in  which 
the  present  controversy  had  its  origin,  is  re- 
ported in  the  flfth  volume  of  Mr.  Wfaeaton's 
Reports.  It  is  only  necessary  to  mention,  that 
after  the  eondemnation  of  the  vessel,  in  the 
IMstrlet  Court  of  Louisiana,  and  before  the  in- 
tervention of  the-  appeal  to  this  court,  the 
negroes  seized  on  board  of  her,  in  pursuance  of 
the  act  of  Congress,  and  the  act  of  Louisiana, 
which  will  be  hereafter  commented  on,  were 
delivered  by  Mr.  Chew  (the  •collector  ["320 
of  the  customs)  to  the  sheriff  of  the  parish 
of  New  Orleans,  to  be  sold  according  to 
law;  and  a  few  days  afterwards  a  new  libel, 
claiming  the  property  of  the  negroes,  having 
been  filed  by  the  Spanish  owners  (which  was 
afterwards  dismissed,  and  on  appeal,  the  dis- 
missal confirmed  by  this  court),  by  consent  of 
all  the  parties  in  interest  the  negroes  were  sold 
by  the  sheriff,  and  the  proceeds  lodged  in  the 
Bank  of  the  United  States,  subject  to  the  order 
of  the  District  Court.  The  question  now  in 
contestation  respects  the  manner  in  which  the 
proceeds  of  this  sale,  as  well  as  of  the  sale  of 
the  vessel  and  effects,  are  to  be  distributed,  and 
the  parties  who  are  entitled  to  them.  Mr. 
Boherts,  who  is  an  inspector  of  the  customs, 
claims  title  as  the  original  seizor  or  captor; 
Messrs.  Gardner,  Meade  and  Humphrey  make 
a  like  claim  under  a  subsequent  military 
seizure  made  by  them;  and  Mr.  Chew,  and  the 
surveyor  and  naval  officer  of  the  port  of  New 
Orleans,  a  like  claim  as  the  true  and  actual 
captors  and  seizors,  who  made  the  laat  and 
only  effectual  seizure,  and  prosecuted  the  same 
to  a  flnal  decree  of  condemnation. 

Mr.  Chew  caused  the  original  libel  against 
the  vessel  to  be  brought,  and  though  his  name 
is  accidcntly  omitted  in  it  as  the  officer  through 
whose  instrumentality  the  seizure  was  made, 
yet  it  is  admitted,  and  indeed  could  not  be  de- 
nied, that  he  was  the  sole  responsible  prosecu- 
tor of  the  suit,  until  tlie  flnal  condemnation'  of 
the  vessel,  and  the  final  dismissal  of  the  second 
libel,  'brought  by  the  original  Spanish  [*S81 
claimants.  The  claims  of  all  the  other  parties 

states,  they  shall  deliver  every  such  negro,  mulatto 
or  person  of  color  to  the  overseers  of  the  poor  of 
the  port  or  place  where  such  ship  or  vessel  may 
be  brou^t  or  found,  and  shall  Immediately  trans- 
mit to  the  Oovemor,  or  Chief  Magistrate  of  the 
state,  an  account  of  their  proceedings,  together 
with  the  number  of  such  negroes,  mulattoes  or 
persons  of  color,  and  a  descriptive  list  of  the  same, 
that  he  may  give  directions  respecting  such  ne- 
groes, mulattoea,  or  persons  of  color."  The  act  of 
the  legislature  of  the  state  of  Louisiana,  passed 
on  the  13tb  of  March,  1818,  after  reciting  the  sub- 
stance of  the  above  4th  section  of  the  act  of  Con- 
gress, proceeds  to  declare  that  the  sheriff  of  the 
parish  of  Mew  Orleans  Is  authorized  and  i-egutred 
to  reoelve  any  negro,  etc.,  dellverod  to  him  In  vir- 
tue of  the  act  of  Congress,  until  the  proper  court 
pronounces  a  decree  of  condemnation :  and  after 
such  condemnation.  It  authorizes  him  to  sell  saeh 
negro,  etc.,  as  a  slave  for  life;  and  then  declares 
"that  the  proceeds  of  such  sale  shall,  after  deduct- 
ing all  charges,  be  paid  over  by  the  said  sheriff, 
one  moiety  for  the  use  of  the  commanding  officer 
of  the  iiapturlog  vessel,  and  the  other  moiety  to 
the  treasurer  of  the  Charity  Hospital  of  New  Or- 
leans, for  the  use  and  benefit  of  the  said  hospital." 
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now  before  the  court,  adverse  to  that  of  Mr. 
Chew,  have  intervened  since  the  final  judg- 
ment pronounced  in  the  Supreme  Court  in  the 
cause. 

The  JoBefa  Seganda  was  finally  condemned 
under  the  sevwith  section  of  the  slave  trade 
tet  of  the  2d  of  Maroh.  1807,  eh.  77.  It  will  be 
necessary  to  refer  to  the  terms  of  that  section 
at  large,  because  the  question  here  respects  ai* 
well  the  distribution  of  the  proceeds  of  the 
vessel  (which  must  be  made  according  to  tiie 
rules  prescribed  in  that  section)  as  of  the  pro- 
ceeds of  the  sale  of  the  negroes,  who  we're  un- 
lawfuly  brought  into  the  United  States;  and, 
In  the  progress  of  the  discussion,  ft  will  ma- 
terially aid  us  in  the  dedsion  of  tlw  latter,  to 
ascertain  who,  by  the  construction  of  that  sec- 
tion,  are  the  captors  entitled  to  the  distribu- 
tion of  the  former. 

The  fourth  section  of  the  act  of  1807  provides 
that  "neither  the  importer,  nor  any  person  or 
persons  claiming  from  or  under  him,  shall  hold 
any  right  or  title  whatsoever  to  any  negro, 
etc.,  who  may  be  imported  or  brought  with- 
in.  the  United  States,  or  territories  thereof,  in 
violation  of  this  law;  but  the  same  shall  re- 
main subject  to  any  regulations,  not  con- 
travening the  provisions  of  this  act,  which  the 
legislatures  of  the  several  states  or  territo- 
ries, at  any  time  hereafter,  may  make  for  dis- 
posing of  any  such  negro,"  etc.  Accordingly, 
the  legislature  of  Louisiana,  on  the  13th  of 
Afjirch,  1818,  passed  an  act  avowedly  to  meet 
the  exigency  of  this  section,  which  act,  after 
S22*]  *reciting  the  substance  of  the  same 
section,  proceeds  to  declare  that  the  sheriff 
of  the  parish  of  Kew  Orleans  is  authorized 
and  required  to  receive  any  negro,  etc.,  delivered 
to  him  in  virtue  of  the  act  of  Congress, 
until  the  proper  court  pronounces  a  decree  of 
oondemnation ;  and  after  such  condemnation, 
it  authorizes  him  to  sell  Buteh  negro,  etc.,  as 
a  slave  for  life;  and  then  declares  that  "the 
proceeds  of  such  sale  shall,  after  deducting 
all  diarges,  be  paid  over  by  the  said  sheriff, 
one  moiety  for  the  use  of  the  commanding 
officer  of  the  capturing  vessel,  and  the  other 
moiety  to  the  treasurer  of  the  Charity  Hos- 
pital of  New  Orleans,  for  the  use  and  benefit 
of  the  said  hospital."  There  is  no  doubt  that 
this  act  is  not  in  contravention  of  the  inten- 
tion of  the  act  of  Congress,  for  the  sixth  sec- 
tion contains  a  proviso,  reconiinng  the '  va- 
lidity of  such  a  sale,  when  made  under  the  au- 
thority of  a  statp  law. 

Some  objection  has  been  suggested  as  to 
the  jurisdiction  of  the  District  Court  of  Louis- 
iana to  entertain  the  present  proceedings, 
upon  the  ground  that  the  distribution  is  to  be 
made  under  this  act  by  the  sheriff  of  New 
Orleans.  But  upon  a  full  consideration  of  the 
act  of  1807,  we  are  of  opinion  that  the  objec- 
tion cannot  be  maintfained.  By  the  judiciary 
act  of  1789,  as  well  as  by  the  express  provisions 
of  the  act  of  1807,  the  District  Court  has  juris- 
diction over  seizures  made  under  the  latter  act. 
The  principal  proceedings  are  certainly  to  be 
against  the  vessel,  and  the  goods  and  effects 
323*]  found  on  board.  But  *the  negroes 
are  also  to  be  taKen  possession  of,  for  the 
purpose  of  being  delivered  over  to  the  state 
governments,  according  to  the  provision  of 
the  act;  and  it  is  obvious  that  this  delivery 

3sa 


can  only  be  after  a  condemnation  has  occurred, 
since  it  is  only  in  that  event  that  the  state- 
legislature  can  acquire  any  right  to  dispose- 
of  them.  The  proviso  in  the  seventh  section,, 
that  the  officers  to  whom  a  moiety  of  the 
proceeds  is  given  on  condemnation,  shall  be- 
so  entitled  only  in  ease  they  safely  keep- 
and  deliver  over  to  the  negroes  according  to- 
the  laws  of  the  states,  operates  by  way  of  con- 
dition to  the  completion  of  their  title;  but  does- 
not  import  any  requirement  that  the  delivery 
shall  be  untif  after  the  condemnation.  On 
the  contrary,  as  by  a  decree  of  restitution  of 
the  vessel  and  effects,  the  claimants  would  be 
entitled  to  a  restituUon  of  the  negroes,  the- 
reasonable  construction  seems  to  be  that  they~ 
remain  subject  to  the  order  of  the  District. 
Court,  as  property  in  the  custody  of  the  law, 
though  in  the  actual  possession  of  the  seizing 
ofiicers.  The  possession  of  the  latter  is  the- 
possession  of  the  court,  as.  much  in  respect  to- 
the  negroes  as  the  vessel  and  cargo;  and  it 
must  remain  until  the  court,  by  pronouncing 
a  final  decree,  directs  in  what  manner  it  is  to- 
be  surrendered.  In  the  present  case,  the- 
negroes  were  sold,  and  the  proceeds  substitut- 
ed for  them  were  in  the  custody  of  the  court. 
It  was-  therefore  authorized  to  deliver  them' 
over  to  the  parties  who  should  be  entitled,  under 
the  state  law.  In  terms,  the  state  law 
required  the  delivery  to  the  sheriff  to  the- 
*use  of  the  parties;  but  who  the  par-  ['324 
ties  were  to  whose  use  the  sheriff  must  hold, 
them,  could  not  be  ascertained  by  him,  but 
must  be  awarded  by  the  court,  to  whom,  as. 
an  incident  to  the  principal  cause,  it  exclu- 
sively belonged.  In  what  manner  could  any 
other  court  be  authorized  to  ascertain  whf>- 
was  the  commanding  officer  of  the  capturing: 
vessel?  The  decree  of  the  court,  in  distributing- 
the  proceeds  of  the  vessel  and  cargo,  must 
necessarily  involve  this  inquiry;  and  certain- 
ly it  cannot  for  a  moment  be  maintained  ini 
argument  that  any  other  person  than  the- 
commander  of  the  capturing  vessel,  who  wonld- 
share  the  proceeds  of  the  prize  and  her  cargo, 
could  be  within  the  meaning  of  the  law  of 
liOuisiana.  The  common  form  of  drawing  up- 
decrees,  in  cases  of  condemnation,  is,  that  the- 
proceeds  be  distributed  according  to  law. 
But  if  any  difficulty  arises,  upon  petition,  the- 
court  always  proceeds  to  decide  who  are  the 
parties  entitled  to  distribution,  and  to  make- 
a  supplementary  decree.  But  it  may  do- 
the  same  in  the  first  instance,  and  make  the 
particulars  of  the  distribution  a  part  of  the- 
original  decree.  In  the  present  case,  if  the 
original  decree  had  been  drawn  out  at  large,  it 
ought  to  have  been,  that  the  negroes  so  captured 
be  delivered  over  to  the  sheriff  of  New  Orleans, 
for  sale,  according  to  the  act  of  Louisiana  iit 
this  behalf  provided,  and  that  the  net  proceeds- 
of  the  sale  be  afterwards  paid  over,  viz.,  one 
moiety  to  A.  B.,  adjudged  by  the  court  to  be 
the  commanding  officer  of  the  capturing  vessel, 
and  the  other  moiety  to  the  Charity  Hospital  of' 
*New  Orleans.  This  course  of  proceed-  [*82S 
ing  is  very  familiar  in  prize  causes;  where  the 
Court  of  Admiralty  always  ascertains  who  are- 
the  captors  entitled  to  the  prize  proceeds;  and 
the  courts  of  common  law  will  never  entertain-, 
any  jurisdiction  over  the  proceeds  until  after 
such    adjudication.   Considering    this  cause- 
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then,  M  a  cause  of  admiralty  and  maritime  ju- 
itediction,  belonging  exelusively  to  the  courts 
«f  the  United  States,  we  are  not  aware  how 
«ny  other  court  eould  adjudge  upon  the  ques- 
tion who  were  the  captors  or  seizors  entitled  to 
sluire  the  proceeds;  and  we  thinic  that  the  Dis- 
trict  Couit  has  jurisdiction  over  the  present 
proceedings. 

In  respect  to  the  claim  of  Mr.  Roberts,  we  do 
not  think  that  the  evidence  establishes  that  he 
ever  made  any  valid  seizure  of  the  vessel.  It  Is 
not  infficient  that  he  intended  to  make  one,  or 
that,  on  some  occasions,  he  expressed  to  third 
persons  that  1m  had  so  done.  There  must  be  an 
•open,  visible  possession  claimed,  and  authority 
exercised  under  a  seizure.  The  parties  must 
Tmderstand  that  they  are  diapossessed,  and  that 
they  are  no  longer  at  liberty  to  exercise  any  do- 
minion on  boara  of  the  ship.  It  is  true,  that  a 
•uperior  physieal  force  is  not  necessary  to  be 
^nployed,  it  there  is  a  voluntary  acquiescence 
in  the  seizure  and  dispossesion.  If  tne  party, 
upon  notice,  agrees  to  submit,  and  actually 
submits,  to  the  command  and  control  of  the 
seizing  officer,  that  is  sufficient;  for,  in  such 
■cases,  as  in  cases  of  captures  jure  belli,  a  volun- 
Ijuy  surrender  of  authority,  and  an  agreement 
3:SC*]  to  obey  the  captor,  *aupplies  the  place 
■of'aetaal  force.  But  here,  Mr.  Roberts  gave  no 
notice  of  the  seizure  to  the  persons  on  board; 
he  exercised  no  authority,  and  claimed  no  pos- 
session. He  had  no  force  adequate  to  compel 
•ubmisaion;  and  his  appearance  in  the  vessel 
^ve  no  other  character  to  him  than  that  of  an 
inspector,  rightfully  on  board,  in  performance 
-of  his  ordinary  duties.  To  construe  such  an 
-equivocal  act  as  a  seizure,  would  be  unsettling 
imneiples. 

Messrs.  Humphrey,  Meade  and  Gardner,  cer- 
tainly did  make  a  seizure,  hy  their  open  pos- 
session of  the  vessel,  and  bringing  her  under 
the  guns  of  Fort  St.  Philip.  But  there  is  this 
■objection  to  the  seizure,  both  of  Mr.  Roberts 
(assuming  that  he  made  one)  and  of  the  other 
persons,  that  it  was  never  followed  up  by  any 
■subsequent  prosecution  or  proceedings.  The  seiz- 
ure of  Messrs.  Humphrey,  Meade  and  Gardner, 
seems  to  have  been  voluntarily  abandoned  by 
them;  and  even  that  of  Mr.  Roberts,  if  he  made 
one,  does  not  seem  to  have  been  persisted  in. 
Now,  a  seizure,  or  capture — call  it  which  we 
may — if  once  abandoned,  without  the  influence 
■of  superior  force,  loses  all  its  validity  and  be- 
-eomes  a  complete  nullity.  Like  the  common 
case  of  a  capture  at  sea,  and  a  voluntary  aban- 
■donment,  it  leaves  the  property  open  to  the 
next  occupant.  But  wlwt  is  decisive  in  our 
-view  is,  that  neither  of  these  gentlemen  ever 
jittempted  any  prosecution,  or  intervened  in 
the  original  proceedings  in  the  District  Court, 
'Claiming  to  he  seizors,  which  was  indispensable 
to  consummate  their  legal  right;  and  their 
saT»]  claim  'was,  for  the  first  time,  made 
4ifter  a  final  decree  of  condemnation  in  the  Su- 
preme Court.  This  was  certainly  a  direct 
■waiver  of  any  right  acquired  by  their  original 
-seizures.  '  It  is  not  permitted  to  parties  to  lie 
by  and  allow  other  persons  to  incur  all  the 
bazards  and  responsibility  of  being  held  to 
.damages  in  case  the  seizure  turns  out  to  be 
■wrongful,  and  then  to  come  in,  after  the  peril 
is  over,  and  claim  the  whole  reward.  Such  a 
proceeding  would  be  utterly  unjust  and  incul- 
«  It.  ed. 


missible.  If  the  parties  meant  to  hove  Insist* 
ed  on  any  right,  as  seizors,  their  duty  was  to 
have  intervened  in  the  District  Court  before  the 
hearing  on  the  merits,  according  to  the  course 
pointed  out  by  I^ord  Hale  in  tm  passage  cited 
at  the  bar,  where  there  are  several  persons 
claiming  to  be  seizors  of  forfeited  property.* 
In  the  present  case,  Mr.  Chew  actually  advanced 
a  considerable  sum  of  money  for  the  main- 
tenance of  these  negroes  during  the  pendency 
of  the  suit;  and  if  it  had  been  unsuccessful  he 
must  have  exclusively  borne  the  loss.  Upon  the 
plain  ground,  then,  that  Mr.  Roberts,  and 
Messrs.  Humphrey,  Meade  and  Gardner,  have 
not  followed  up  their  seizure  by  any  prosecu- 
tion, such  as  tne  act  of  1807  requires,  we  are 
*of  opinion  that  there  is  no  foundation,  [*328 
in  point  of  law,  for  their  claims. 

That  Mr.  Chew,  on  behalf  of  himself,  and 
the  surveyor  and  naval  oflBcer  of  the  port  of 
New  Orlean^  did  make  the  seizure  on  which 
the  prosecution  in  this  case  was  founded,  is 
completely  proved  by  the  evidence;  it  is  also 
admitted  by  the  United  States,  in  their  answer 
to  the  libel  of  Messrs.  Carricabera,  etc.,  the 
Spanish  claimants,  and  is  averred  by  Mr. 
Chew,  and  his  coadjutors,  in  their  separate  al- 
legation and  answer  to  the  same  libel.  While 
the  vessel  lay  at  Fort  St.  Philip,  armed  boata, 
ni^er  revenue  ofttcers,  were 'sent  down  by  him, 
with  orders  to  seize  her,  and  bring  her  up  to 
New  Orleans  for  prosecution,  which  was  done 
accordingly. 

The  remaining  question,  then,  is,  whether  hlr. 
Chew,  for  himself  and  his  coadjutors  in  office, 
is  to  be  considered  as  entitled  to  the  proceeds 
of  the  vessel  under  the  act  of  Congress,  and  to 
the  proceeds  of  the  negroes,  as  "the  command- 
ing officer  of  the  capturing  vessel,"  within  the 
sense  of  the  Louisiana  law. 

If  he  is  entitled  to  the  proceeds  of  the  vessel 
and  cargo,  under  the  7th  section  of  the  act  of 
1807,  then,  we  think,  he  must  be  fairly  con- 
sidered as  within  the  spirit,  if  not  the  letter,  of 
the  act  of  Louisiana. 

The  7th  section  is  certainly  not  without  diffi- 
culty in  its  conatruotion.  In  the  first  clause  it 
declares,  that  vessels  found  "in  any  river, 
port,  bay  or  harbor,  or  on  the  high  seas,  within 
the  jurisdictional  limits  of  the  United  States,  or 
'hovering  on  the  coast  thereof,  having  [*329 
on  board  any  negro,  etc.,  for  the  purpose  of 
selling  them  as  slaves,  etc.,  contrary  to  the  pro- 
hibitions of  this  act,  shall  bp  forfeited  to  the 
use  of  the  United  States,  and  may  be  seized, 

Erosecuted  and  condemned,  in  any  court  of  the 
Tnited  States  having  jurisdiction  thereof." 
Under  this  clause,  standing  alone,  it  cannot  be 
doubted  that  any  person  might  lawfully  seize 
such  a  vessel  at  his  peril,  and  if  the  United 
States  should  choose  to  adopt  his  act,  and  pro- 
ceed to  adjudication,  he  would,  in  the  event  of 
*a  ooi^enmation,  be  completely  justified.  But 


1. — Harg.  Law  Tracts  {4to.>,  p.  227.  "At  com- 
mon law,  SQT  person  might  seize  ancustomed  goods 
to  the  use  of  the  King  and  himself,  and  thereupon 
Inform  for  a  seizure.  Bat  jet,  U  A  seize  goods 
uncnstomed.  aud  then  B  seise  them  for  the  same 
cause,  he  that  first  selzeth  oaght  to  be  preferred  as 
the  Informer.  And.therefore,  It  B,  thst  seized  af- 
ter, first  Inform,  and  A  also  Inform,  A  may  be  ad- 
mitted to  Interplead  with  B.  upon  the  prforltr  of 
the  seizure,  before  the  merchant  shall  be  put  to 
answer  either." 
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It  DiBT  be  considered  as  peculiarly  the  duty  of 
the  officers  of  the  customs,  to  watch  over  any 
maritime  infractions  of  the  laws  of  the  United 
States;  and,  by  the  collection  act  of  1799,  ch. 
128,  8.  70,  it  is  made  the  duty  of  all  custom- 
house oflicen,  aa  well  within  their  districts  at 
without,  to  make  sdnirea  of  all  Tnsels  violat- 
/  iogthe  revenue  laws. 

The  section,  then,  in  the  next  clause,  au- 
thorizes the  I^sident  of  the  United  States  to 
employ  any  of  the  armed  vessels  of  the  United 
States  to  cruise  on  any  part  of  the  eoaat,  to  pre- 
vent violations  of  the  act,  and  to  instruct  and 
^reet  the  commanders  of  such  aimed  vessels, 
to  aeixe  all  Tesseb  oontravening  the  aet, 
''wheresoever  found  on  the  high  seas,"  omit- 
ting the  words,  'in  any  river,  port,  bay  or 
hanKnr,"  contained  in  the  former  clause.  It 
then  proceeds  to  declare  that  the  proceeds  of 
all  such  vessels,  when  condemned,  "shall  be 
divided  equally  between  the  United  States,  and 
the  officers  and  men  who  shall  make  such 
SSO*]  'seizure,  take  or  bring  the  same  into 
port  for  condemnation,  whether  such  senriee  be 
made  by  an  armed  vessel  of  the  United  States, 
or  revenue  cutters  thereof,  and  the  same  shall 
be  distributed  in  like  manner  as  is  provided  by 
law  for  the  distribution  of  prizes  taken  from  an 
enemy.**  In  a  strict  sense,  the  present  seizure 
was  not  made  by  an  armed  vessel  of  the  United 
States,  nor  by  a  revenue  cutter,  which,  by  the 
act  of  1799,  ch.  128,  s.  98,  the  President  is  at 
liberty  to  require  to  co-operate  with  the  navy. 
But  if  ve  consider  these  oases  as  put  only  by 
way  of  example,  or  if  we  give  an  enlarged 
meaning  to  the  words  "revenue  cutter,"  so  as 
to  include  revenue  boats,  such  as  the  collec- 
tor is,  by  the  act  of  1799,  ch.  128,  s.  101, 
authorized  to  employ,  with  the  approbation 
6t  the  treasury  department,  then  tne  seizure 
of  Mr.  C3iew  may  be  brought  within  the  gen- 
eral temu  of  the  act.  The  United  States  do 
not  appear  to  have  resisted  this  construction 
as  to  the  proceeds  of  the  sale  of  the  Josefa 
Segunda.  And,  on  the  other  hand,  if  we 
consider  that  the  act  meant  to  deal  out  the 
same  rights  to  all  parties  who  might  seize 
the  offending  vessel,  whether  they  were  offi- 
cers of  armed  vessels,  or  of  revenue  cutters, 
or  merely  private  individuals,  who  may  seize 
and  prosecute  to  condemnation,  then,  under 
that  construction,  Mr.  Chew  may  be  proper- 
ly deemed  the  seizing  officer,  entitled,  with 
his  crew,  to  the  proceeds  of  the  vessel.  If 
such  a  construction  is  not  admissible,  within 
the  equity  of  the  act,  then  it  is  a  casus 
SSI*]  omissus,  *and  the  property  yet  remains 
undisposed  of  by  law. 

Upon  the  best  consideration  whidi  we  have 
been  able  to  give  the  case,  we  are  of  opinion 
that  it  is  a  casus  omissus,  or  rather,  that  all 
the  beneficial  interest  vests  in  the  Unite^ 
States.  The  first  clause  of  the  seventh  sec- 
tion declares  that  all  vessels  offending  a^inst 
it,  "shall  be  forfeited  to  the  use  of  the  United 
States,"  and  may  be  seized,  prosecuted  and 
condemned,  accordingly.  The  seizure  may  be 
made  by  any  person;  but  the  forfeiture  is  still 
to  be,  by  the  terms  of  the  act,  for  the  use  of  the 
United  States.  If  the  act  had  stopped  here, 
no  difficulty  in  its  construction  could  have 
occurred.  As  nothing  is  given  by  it  to  the 
SS4 


seizing  officer,  nothing  could  be  claimed  b^ 
him  except  from  the  botmty  of  the  govern- 
ment. Toe  subsequent  clause  looks  exclusive- 
ly to  cases  where  the  seizure  is  made  by  armed 
vessels  of  the  navy,  or  by  revenue  cutters,  and 
directs,  in  .such  an  event,  a  distribution  to  be 
made  fai  the  same  manner  as  in  cnqes  of  prizes- 
taken  from  an  enemy.  Correctly  speakings 
these  cases  constitute  exceptions  from  the  pre- 
ceding clause,  and  take  them  out  of  the  general 
forfeiture  "to  the  use  of  the  United  States.*^ 
It  might  have  been  a  wise  policy  to  have  ex- 
tended the  benefit  of  these  provisions  much 
farther,  or  to  have  given,  as  the  act  of  the  20thi 

ApidX,  1818,  ch.  86,  has  given,  a  moiety  in 
an  eases  to  the  person  who  should  prosecute- 
the  seizure  to  effect.  But  courts  of  law  can 
deal  with  questions  of  this  nature  only  so  far  a» 
the  legislature  has  clearly  'expressed  [*SSS 
its  will.  Mr.  Chew  appears  to  be  a  very  meri- 
torious officer^  and  deserving  of  public  respect 
for  his  good  conduct  on  this  occasion.  But  a* 
the  act  ^as  made  no  provision  for  his  compen- 
sation, he  must  be  left,  in  common  with  those 
who  made  the  military  seizure,  to  the  liberality 
of  the  government. 

The  remarks  which  have  been  already  made, 
dispose  of  the  case,  so  far  as  respects  the  pro- 
ceeds of  the  vessel,  and  we  think  they  are  de- 
cisive as  to  the  claim  to  the  proceeds  of  sale  of 
the  negroes.  The  case  as  to  this  matter  is  also 
a  casus  omissus  in  the  act  of  Louisiana.  That 
act  had  a  direct  reference  to  the  act  of  Con- 
gress, and  "the  commanding  officer  of  the- 
capturing  vessel,"  in  the  sense  of  the  former, 
must  mean  the  commanding  officer  of  such  an 
armed  vessel,  or  revenue  cutter,  as  is  entitled 
to  share  in  the  distribution  of  the  proceeds  by 
the  latter.  It  would  be  going  very  far  to  give 
a  larger  construction  to  the  words  than  in  their 
strict  form  they  import;  and  since  they  admit 
of  a  leasonable  interpretation,  by  confinins 
them  to  the  cases  provided  for  by  Congress,  we 
are  satisfied  that  our  duty  is  complied  with,  by 
assigning  to  them  this  unembarrassed  limita- 
tion. 

The  decree  of  the  District  Court,  so  far  aa 
it  dismisses  the  claims  of  Messrs.  Roberts,. 
Humphrey,  Meade  and  Gardner,  is  affirmed, 
and  80  far  as  it  sustains  the  claim  of  Mr.  Chew, 
and  the  naval  officer  and  surveyor  of  the  port 
of  New  Orleans,  is  reversed. 

Decree  accordingly. 


['Promissory  Note.   Payment.T  [*SSS 

THE  PRESIDENT,  DTRECrrORS,  AND  COM- 
PANY OF  THE  BANIt  OF  THE  UNITISO 
STATES. 

▼. 

THE  PRESIDENT,  DIRECTORS,  AND  COBC- 
PANY  OF  THE  BANK  OF  THE  STATE  OF 

GEORGIA. 


In  general,  a  paTmeat  received  In  fbrsed  paper.. 

or  In  any  base  cola.  Is  not  good ;  and  If  there  be  no- 
Degllsence  In  tbe  party,  be  may  recover  back  the 
consideration  paid  for  them,  or  sue  upon  bis  orig- 
inal demand. 

But  this  principle  does  not  apply  tn  h  payment 

Wlieat.  to. 
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nude  iMHia  flde  to  a  tank.  In  Ita  own  notes,  vhteh 
are  reeelTcd  M  eaifti»  and  afterwards  dlieorered  to 
to  forged. 

In  caae  of  aoeh  a  paTment  opon  general  accoont, 
■a  action  may  be  maintained  or  tne  party  pajing 
tlie  notea,  U  tbera  la  a  balance  due  him  from  tbe 
bank  npon  tbelr^  general  account,  either  npon  an 
fawlmnl  compotaaeen^  or  as  for  money  bad  and 
teeelyed. 


^  RROR  to  the  Circuit  Court  of  Georgia. 

This  was  an  action  of  asamnpait,  brought  by 
the  plaintiff's  in  error,  the  president,  etc.,  of  the 
Bank  of  the  United  States,  against  the  defend- 
ants in  error,  tbe  president,  etc.,  of  the  Bank 
of  tbe  state  of  Georgia,  in  which  the  plaintiff's 
declared  for  the  baiance  of  aa  account  stated, 
and  for  mon^  had  uid  rec^Ted  to  their  use. 
At  the  trial,  the  plaintiffs  offered  evidence  to 
prove  that  mutual  dealings  existed  between  the 
parties,  in  the  course  of  which,  each  being  in 
the  receipt  of  the  bills  of  the  other,  they  mut- 
ually paid  in  or  deposited  the  bills  of  the  other 
S34*]  iMirty,  at  intervals,  as  *each  found  the 
bills  ot  the  other  party  had  accumulated  to  any 
eon^derable  amount  in  their  respective  vaults; 
and  upon  each  of  ancb  payments  or  deposits, 
tbe  amount  thereof  was  entered  as  so  much 
"cash"  in  the  customer's  book  of  the  party 
depositing,  by  the  proper  officer  of  the  bank 
receiving  the  same;  from  which  said  book  of 
tbe  plaintiffs,  which  was  given  in  evidence,  it 
■ppcftred  that  tbe  stun  of  |e,MO  waa  the  balance 
due  from  the  defendants  to  the  plaintiffs,  at  the 
iim»  of  Instituting  this  action.  The  plaintiffs 
also  offered  evidence,  that  the  transactions  be- 
tween the  parties  were  almost  exclusively  in  the 
deposits  of  their  respective  bills  as  aforesaid. 
And  the  defendants,  to  maintain  their  said  de- 
fense, c^ered  evidence  to  prove  that,  in  one  of 
the  said  depoaita  so*made  the  plaintiffs,  in 
flw  budc  of  the  defcndants,  and  so  entered  in 
the  Mid  book  of  the  plaintiffs  by  the  proper 
officer  of  the  defendants,  at  the  time  the  said 
deposit  was  made,  to  wit,  on  the  2Sth  of  Feb- 
ruary, in  the  year  1819,  and  which  is  one  of  tbe 
items  oompriwed  in  tbe  account  upon  which  the 
iMilance  was  claimed  by  the  plaintiffs,  there  were 
paid  in  38  bills  of  the  defendants'  own  issues  or 
notes,  of  $6.00  each,  which  had  been  fraudu- 


lently altered  by  some  person  or  persons  na* 
known,  from  the  denomination  of  9  to  that  of 
60;  and  40  bills  of  the  defendants'  own  issues- 
or  notes  of  $10.00  each,  which  bad  in  like  man- 
ner been  fraudulently  altered  by  some  person, 
or  persons  unknown,  to  that  of  hundreds,  mak- 
ing together  the  sum  of  $5,000,  demanded  by 
tbe  pliQntiffs  *m  this  action;  which  said  [*SS&- 
bills  or  notes  had  been  subsequently  tendered 
yty  the  defendants  to  the  plaintiffs,  before  the- 
institution  of  this  action,  and  by  the  plaintiffs 
refused.  The  plaintiffs  then  offered  evidence 
to  prove  that  no  notice  or  intimation  of  the  saiit 
fraudulent  alteration  aforesaid  was  given  by  the 
defendants  to  the  plaintiffs,  until  the  16th  of 
March,  1819,  and  that  tbe  tender  to  return  tbe 
said  altered  notes  to  the  plaintiffs  by  the  de- 
fendants, was  not  made  until  the  17th  of  March, 
1819,  nineteen  days  alter  the  receipt  of  the  said 
notes  1^  the  defendants  from  the  plaintiffs,  and 
the  entry  of  the  same  in  the  customer's  book  of 
the  plaintiffs.  The  defendants  further  offered 
evidence  to  prove  that  the  said  altered  bills,  so 
deposited  the  plaintiffs  and  received  by  the 
defendants,  had  been  reoeived  by  the  plaintiffs 
from  tbe  Planters'  and  Merchants'  Bank  of 
Huntsville,  concerning  which  notes  a  corres- 
pondence had  taken  place  between  the  plain- 
tiffs and  the  said  Planters'  and  Merchants'' 
Bank  of  Huntsville,  subsequently  to  the  detec- 
tion of  the  said  fraudulent  alteration.  In  0» 
foUowii^  words  and  figures,  to  wit; 

Office  Bonk  United  States, 

Savannah,  17th  of  March,  1819. 

Edward  Rawlins,  Esq., 
Cashier  Pluiters'  and  Merehanti^  Bank  of 
Huntsville. 

Sir — ^Upon  a  more  minute  investigation  of 
the  bills  received  last  month  from  Mr.  Hobson, 
of  your  bank,  it  turns  out  that  40  of  tbe  $100.00^ 
notes  at  the  state  bank,  of  this  place,  were  al- 
tered 'from  $10.00,  and  68  of  the  $50.00  [*8Se 
notes  of  the  same  bank  were  altered  from  $& 
notes,  producing  against  us  a  di^erence  in  the 
$100  notes  of  $3,600,  and  in  the  $50,  $2,610. 
making  the  whole  difference  $6,210.  By  the 
person  which  we  shall  in  a  few  days  send  to 
your  place,  as  heretofore  intimated,  we  wilP 


Mora — Pavmeat  In  forged,  or  depreciated  paper. 

Id  general,  paymeot  in  forged  paper,  sporloua 
bills,  Mse  coin,  or  conoterfelt  moDey,  la  not  good. 
Jones  V.  Ryde.  1  Harsh.  167  :  6  Taunt.  486  :  Fuller 
T.  Smith.  1  Ry.  *  Moo.  48 ;  Bagle  Bank  v.  Smith.  5 
Conn.  71 ;  Baker  v.  Boneateel,  2  Hilt.  N.  Y.  397 ; 
Bamsdalf!  v.  Horton,  3  Penn.  St.  S30 ;  Aoderaon  v. 
Hawkins,  3  Hawka  (No.  Car.)  068:  Semmes  v.  Wil- 
son. 6  Cranch,  C.  C.  28B ;  U.  B.  v,  Horgan,  11  How. 
154 :  Thomas  t.  Todd,  6  Hill.  340 ;  Bnrrlll  v.  Wa- 
tertown  Bk.  61  Barb.  105. 

Where  payment  of  a  note  la  made  In  coanterfelt 
bonk  bills,  teb  peraon  making  paymmt  not  know- 
log  tbey  were  false,  the  payee  may  recover  of  him 
the  amount  of  aucta  bills.  Markle  v.  Hatfield,  2 
John.  4S5 ;  Touug  v.  Adama,  6  Masa.  182 ;  6  Mass. 
821.  Bat  such  bflla  must  be  offered  back  In  reaaon- 
able  time.  Atwood  t.  Cornwall,  26  Hlch.  336;  S. 
C~.  15  Am.  Rep.  219 :  Glouceeter  Bank  v.  Salem 
Bank,  17  Uasa.  33 :  Balem  Bank  v.  Oloucestcy 
Bank.  17  Mass.  1;  SImma  y.  Clark,  11  III.  137; 
Barrlll  v.  Watertown  Bk.,  61  Barb^  106;  Mndd  v. 
Reaves.  2  Harr.  4:  J.  368 ;  Hargrave  v.  Dnsenberry, 
2  Hawks,  826;  Keene  v.  Tbompaon,  4  Oill.  A  J. 
4C3 :  Currier  r.  Penoock.  14  Serg.  A  R.  61 :  Bruce 
T.  Bruce.  1  Marah.  166 ;  6  ^unt.  495,  n ;  Cocka  ▼. 
Haatermao,  0  Bam.  *  C  ^2:  Ho&ate  v.  Neld- 
llDger,  C  Ind.  620;  Lawreaceburgh  Bk.  v.  Steven- 
son. SI  Ind.  694. 

•  It.  ed. 


Payment  ot  the  bills  of  an  Insolvent  bank  which 
hna  stopped  payment,  Is  not  a  satisfaction  of  a 
debt  altbongb  at  the  time  and  place  of  payment 
the  billq  are  In  full  credit  and  the  parties  to  the 
transaction  are  wholly  tffnorant  of  such  insolvency. 

Ontario  Bk.  v.  LIgbtbody  13  Wend.  101 ;  Town- 
aend  v.  Bk.  of  Racine,  7  Bis.  165;  Magee  v.  Car- 
mack,  13  111.  289:  Frontier  Bk.  v.  Morae,  22  Me. 
88;  White  v.  Guthrie,  1  .T.  J.  Marsh.  Ky.  503: 
I  Foot  v.  Sawyer.  9  N.  H.  365;  Weatfall  v.  Bralpy, 
10  Ohio  St.  188;  Walnwrlght  v.  Webster,  11  Vt. 
678.  But  Bee  Ware  v.  Street,  2  Head.  Tenn.  600 ; 
Scruggs  v.  Qaa8,  8  Yerg.  Tenn.  17B :  Lowry  v.  Mur- 
rlllj  2  Port.  Ala.  280;  Bayard  v.  Shunk,  1  Watts 
4:  8.  02 ;  Edmunds  v.  DIgea.  1  Oratt.  Va.  359. 

Ordinarily,  where  bank  bills  are  paid,  there  la  an 
implied  contract  on  the  part  of  bim  who  pays  that 
they  are  correct  and  will  paas  readily  In  mercan- 
tile and  business  transactions,  as  money.  Kott- 
wltz  V.  Bflgby.  16  Tex.  656. 

A  creditor  Is  not  compellable  to  receive.  In  satis- 
faction of  his  debts,  current  whicb  la  at  a  dis- 
count In  the  place  where  the  debt  is  payable. 
Howe  V.  Wade,  4  McLean,  SIO ;  Braydon  v.  Ooul- 
man,  1  T.  B.  Mon.  Ky.  115. 

But  In  Edmunds  v.  Dlgge;,  1  Qratt.  Va.  369,  It 
is  held  that  there  Is  no  implied  warranty  of  the- 
value  of  current  money  of  tbe  country,  passing 
from  band  to  hand.  In  the  course  of  trade,  com- 
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forward  these  altered  bills  for  the  purpose  of 
getting  you  to  exehaiune  them  for  other  money. 

Eleazar  Early,  Cashier. 
P.  S. — Herein  I  enclose,  for  your  future  se- 
curity, the  official  notice  of  the  banks  of  Geor- 
gia, pointing  oat  the  difference  between  the 
genuine  and  ^tered  Ulb.       E.  E.  Cashier. 

Office  Bank  United  States, 

Savannah,  26th  March,  I8IS. 
Le  Roy  Pope,  Esq., 

President  Bank  Hucrtsville. 
Sir — Will  you  suffer  me  to  introduce  to  your 
acquaintance  and  kindness,  the  bearer,  Mr. 
Hnuemann,  our  teller,  whose  objects  have  al- 
Temdy  been  imparted  to  you  in  letters  of 
23d  February  and  I3th  inst.  (copies  in  Mr.  H.'s 
possession),  and  which,  we  doubt  not,  will  re- 
ceive every  facility  for  your  institution.  Mr. 
Eeinemann  is  also  instructed  to  lay  before  you 
formal  notice  of  a  claim  which  we  shall  make 
on  your  bank  for  the  spurious  notes  received 
from  Mr.  Hobson,  in  the  event  of  our  being 
cast  in  the  suit  about  to  be  brought  between  the 
8S7*]  Bank  of  Georgia,  and  ourselves,  *in  the 
case.  It  has  been  deemed  a  better  course  than 
that  proposed  in  our  cashier's  letter  to  Mr. 
Rawlins,  your  cashier,  of  the  17th  inst.,  and 
will*  no  doubt,  be  more  agreeable  to  you. 
Vour  obedient  servant, 

R.  Richardson,  President 

Kanters'  and  Merchants*  Bank 

of  HuntsviUe,  4th  May,  1819. 
Sir— Tour  favor  under  date  of  the  25th  has 
been  handed  me  by  Mr.  Heinemann,  wherein 

Su  give  me  notice  that  your  bank  holds  this 
ititution  bound  to  make  good  the  amount  of 
the  spurious  notes  which  you  say  was  received 
from  Mr.  Hobson,  in  the  event  of  your  being 
cast  in  a  suit  about  to  be  brought  between  the 
Bank  of  Georgia  and  yourselves.  I  am  direct- 
ed by  the  board  of  directors  to  state  to  you,  that 
they  hi^ly  approve  of  the  course  ^our  bank 
have  adopted  m  regard  to  these  spurious  notes, 
and  we  shall  dhee^ully  acquiesce  with  the  de- 
cision of  the  court,  let  that  be  what  it  may. 
I  am,  respectfully, 

Your  obedient  servant, 

Le  Roy  Pope,  President. 
R.  Richardson,  Esq., 
President  Office  Bank  United  States, 
Savannah. 


And  the  plaintiffs  further  offered  evidence 
to  prove  that  the  officers  of  the  defendants,  at 
the  time  of  receiving  the  said  altered  notes,  had 
in  their  pcnsession  a  certain  book,  called  the 
bank  *note  r^ter  of  tlie  said  bank  of  [*S3S 
the  state  of  Georgia,  wherein  "were  roistered, 
and  recorded,  the  date,  number,  letter,  amount 
and  payees'  name,  of  all  the  notes  ever  issued  hj 
the  said  bank,  by  means  of  which,  and  by  ref- 
erence whereto,  the  forgeries  or  alterations 
aforesaid  could  have  been  promptly  and  satis- 
factorily detected;  and  further,  that  so  far  as 
related  to  the  said  notes  purported  to  be  tiie 
notes  of  $100,  all  the  genuine  notes  of  the  de- 
fendants of  that  amount  in  circulation  on  the 
said  25th  of  February,  1819,  were  marked  with 
the  letter  A,  whereas  twenty-three  of  the  notes 
of  $100  each,  so  received  by  the  defendants  a« 
genuine  notes,  when  in  fact  they  were  altered 
notes,  bore  the  letters  6,  G,  or  D. 

And  the  defendants  further  offered  evidence 
to  prove  that  the  alteration  in  the  said  notes 
consisted  in  extracting  the  ink  of  certain  print- 
ed figures  and  words  which  expressed  the 
amount  of  said  notes,  and  substituting  therefor 
other  printed  figures  and  words;  the  signatures, 
and  every  other  part  of  said  notes,  remaining 
unaltered.  Whereupon,  the  parties  having  of- 
fered the  above  evidence,  the  plaintiffs  prayed 
the  court, 

1.  To  instruct  the  jury,  that  if  they  believed 
the  said  evidence,  the  said  plaintiffs  were  en- 
titled to  recover  of  the  said  defendants  the 
whole  sum  of  $6,900,  being  the  balance  so  ex- 
hibited by  their  customer's  book  aforesaid,  and 
as  due  from  the  said  defendants  to  the  said 
plaintiffs;  which  instruction  the  judges  afore- 
said, being  divided  *in  opinion,  refused  [*SS9 
to  give;  and  the  oounsel  for  the  pluntiffs  ex- 
cepted to  the  refusal. 

2.  The  plaintiffs  prayed  ihe  court  to  instruot 
the  jury,  that  if  they  believed  the  evidence  ao 
given,  the  plaintiffs  were  entitled  to  recover  of 
the  defendants  the  sum  of  $690,  being  the  orig. 
inal  value  of  the  altered  notes;  which  instruc- 
tion the  said  judges,  being  divided  in  opinion, 
did  not  give;  to  which  renisal  the  said  counsel 
for  the  plaintiffs  excepted. 

3.  The  plaintiffs  prayed  the  court  to  Instruct 
the  jury,  that  if  they  believed  the  evidence  so 
given,  the  plaintiffs  were  entitled  to  recover  «f 
the  defendants  the  whole  sum  of  $6,900,  betng 
the  balance  so  exhibited  by  their  customer's 
book  aforesaid,  as  due  from  the  defendants  to 


merce  and  other  business.  And  that  this  la  true, 
not  only  ot  the  money  made  by  law  a  good  tender 
In  the  payment  of  debts,  but  la  equally  ao  In  re- 
gard to  bank  notes  payable  to  bearer  and  circulat- 
ed by  delivery.  See  Rldenour  v.  Clurkln,  6  Blackf. 
Ind.  411.  That  a  debt  arose  from  the  receipt  of 
the  bills  of  a  bftok  chartered  Illegally,  and  were 
void  at  law,  and  finally  proved  worthleas,  Is  no  de- 
fense where  the  bills  were  actually  current  at  the 
tbne  the  defendant  received  them,  and  did  not  prove 
worthleas  in  his  handa,  and  he  Is  not  bound  to 
take  them  back  from  persons  to  whom  be  paid 
them  away.  Orchard  v.  Huahes.  1  Wall.  73 :  Alex- 
ander v.  Byers,  18  Ind.  801;  DaUn  v.  Anderson, 
18  Ind.  62. 

But  If  the  drawee  of  a  forged  bill  accept  and 
pay  It,  or  pay  It  without  acceptance,  he  cannot  re- 
cover back  the  money  from  the  person  to  whom  It 
was  paid,  for  the  drawee  Is  bound  to  know  that 
the  bill  Is  gpnnlne. 

Price  V.  Neal,  3  Burr.  1364:  1  Bsc.  Abr.  413: 
Goddard  v.  Hercbants*  Bk.,  4  Comst.  147;  Bk.  of 
Commerce  v.  Union  Bk.,  8  Comtt.  280;  Bortsmaa 
SSI 


V.  Henshaw,  11  How,  177 :  Bills  v.  Ohio  L.  Co.  4 
Ohio  St.  628;  Whitney  v.  BuoDell,  8  La.  Ann.  429. 

An  acceptor  la  bound  to  know  tbe  drawee's 
hand-writing,  and,  If  be  accept  a  forged  bill,  he 
will,  nevertheless  be  bound  to  pay  IL  Canal  Bk. 
V.  Bk.  of  Albany,  1  Hill,  N.  Y.  287 ;  Peoria  R.  Co. 
V.  Nell),  13  111.  26d;  Leach  v.  Buchanan,  4  Esp. 
226 :  Smith  v.  Cheater,  1  Term  B.  654 ;  Levy  v.  U. 
S.  Bank,  4  Dall.  234;  1  B)nn.  27;  Jennings  v. 
Fowler,  2  Strange,  946 ;  Hoffman  v.  Bank,  12  Wall. 
163. 

Nor  can  the  bankers  of  the  drawee  paying  a 
forged  bill  on  his  account  recover  back  the  amount 
for  the  same  reason.  Smith  v.  Mercer,  6  Taunt. 
76 :  but  see  Martin  v.  Morgan,  S  Moo.  636 :  Wil- 
kinson v.  Johnson,  3  Burr,  ft  C  426:  Sanderson 
V.  Coleman,  1  Mann.  Sc  O.  209 ;  see  2  Daniel,  Neg. 
Instrument,  s.  1655-1667,  for  qualifications  of 
this  rule. 

A  reaaon  of  the  above  mle  as  to  an  acceptor  Is 
tliat  an  acceptance  Is  an  admission  of  the  signa- 
ture ot  the  drawer.  1  Daniel,  Neg.  InstrumentL  a. 
MS;  a  Id..  8.  1226,  • 
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tin  plaintilTfl,  with  l^al  interest  thereon  from 
the  day  of  instituting  their  action  aforesaid; 
which  instruction  the  judges  aforesaid,  being 
divided  in  opinion,  refused  to  give;  to  which 
refusal  the  counsel  for  the  plaintiffs  excepted. 

Judgment  being  rendered  u^n  this  bill  of 
exceptions,  for  the  defendants  in  the  court  be- 
tow,  the  cause  was  brought,  by  writ  of  error, 
to  this  court. 

It  was  insisted,  on  the  part  of  the  plaintiffs, 
that  the  judgment  ought  to  be  reversed,  on  the 
following  grounds: 

1.  That  what  toolc  place  on  the  26th  of  Feb- 
raary,  between  the  parties,  was  not  only 

equivalent  to  payment,  but  was  payment  itself ; 
and  the  defendants  are,  in  all  respects,  to  be 
S40']  considered  *as  if  they  were  suing  to 
neover  baek  the  money. 

S.  That  if  understood  only  as  an  acceptance, 
«r  Sfrreranent  to  pay,  the  principal  would  still 
be  Uie  same. 

S.  That,  in  either  case,  the  plaintiffs  were 
entitled  to  recover. 

The  cause  was  argued  by  Mr.  Sergeant  for 
the  plaintifffl,*  and  by  Ur.  Berxien  for  tiie  de- 
fendants.' 

Mr.  Justice  Story  delivered  the  opinion  of 
the  court: 

This  is  a  case  of  great  importance  in  a  prac- 
tical view,  and  has  been  very  fully  argued 
upon  its  merits.  The  Bank  of  Georgia  having 
341*]  originally  *is3ued  the  bank  notes  in 

Juestion,  they  were,  in  the  course  of  circula- 
Ion,  fraudulently  altered,  and  having  found 
their  way  into  the  Bwak  of  the  United  States, 
the  latter  presented  them  to  the  former,  who 
received  them  as  genuine,  and  placed  them  to 
the  general  account  of  the  Bank  of  the  United 
States,  as  cash,  by  way  of  general  deposit. 
The  foigery  was  not  discovered  until  nineteen 
days  afterwards,  upon  which  notice  was  duly 

ri,  and  a  tender  of  the  notes  was  made  to 
Bank  of  the  United  States,  and  by  them 
refused.  Both  parties  are  equally  innocent  of 
the  fraud,  and  it  is  not  disputed  that  the  Bank 
of  t^  United  States  were  holders,  bona  fide, 
for  a  valuable  consideration.  Under  these  cir- 
cumstances, the  question  arises,  which  of  the 
parties  is  to  bear  the  loss,  or,  in  other  words, 
whether  the  plaintiffs  are  entitled  to  recover, 
in  this  action,  the  amount  of  this  deposit. 

Some  observations  have  been  made  as  to  the 
form  of  the  action,  the  declaration  onbracing 
ommts  for  the  balance  of  the  account  stated,  as 
well  as  for  money  had  and  received,  etc.  But, 
if  the  plaintiffs  are  entitled  to  recover  at  all,  we 
see  no  objection  to  a  recoveiy  upon  either  of 
these  counts.  The  sum  sued  for  is  the. balance 
due  upon  the  general  account  of  the  parties, 
and  it  is  money  had  and  received  to  the  use  of 
the  plaintiffs,  if  the  transaction  entitled  the 
plaintiffs  to  consider  the  deposit  as  money.  It 

1. — Re  ctted  Bolton  v.  Elchards,  6  Term  Rep. 
1S9 ;  The  Hanbattan  Company  v.  lAaXg,  4  Jobn^a 
Rep.  377 :  Levv  v.  Bank  of  United  Statea,  4  DslL 
R«p.  234 ;  S.  C.  1  Blnn.  Rep.  27:  Chitty  on  Bills, 
483:  Smith  v.  Chester,  1  Term  Rep.  665;  Bass  v. 
Cllve,  4  Haul.  &  Selw.  15 ;  Haater  v.  Miller,  4  Term 
820 :  Barber  v.  Oltpiell,  8  Esp.  N.  P.  80 ;  Jor- 
Lasbbrook,  7  Term  Rep.  604 ;  Price  v.  Neal, 
I  Burr.  Rep.  1354 ;  Jones  v.  Ryde,  5  Taunt.  Rep. 
488 ;  Uattle  v.  Batfleld,  2  Johns.  Rep.  462 ;  Glou- 
cestev  Bank  T.  Salen  Bank,  .17  Mass.  Bv.  88; 
•  Ite  ed. 


is,  clearly,  not  the  ease  of  a  special  deposit, 
where  the  identical  thing  was  to  be  restored 
by  the  defendants;  the  n.ites  were  paid  as 
money  upon  general  account.  *and  de-  ['842 
posited  as  such;  so  that,  according  to  the  course 
of  business,  and  the  understanding  of  the  par- 
ties, the  identical  notes  were  not  to  be  restored, 
but  an  equal  amount  in  cash.  Tliey  passed, 
therefore,  into  the  ireneral  funds  of  tlie  Bank 
of  Georgia,  and  became  the  property  of  the 
bank.  The  action  has,  therefore,  assumed  the 
proper  shape,  and  if  it  is  maintainable  upon 
the  merits,  there  is  no  diffi(;ulty  in  point  of 
form. 

We  may  lay  out  of  the  ease,  at  once,  all  con- 
sideration of  the  point,  how  far  the  defendants 
would  have  been  liable  if  these  notes  had  been 
the  notes  of  any  other  bank,  deposited  by  the 
plaintiff,  in  the  Bank  of  Georgia,  as  cash.  That 
might  depend  upon  a  variety  of  considerations, 
such  as  the  usages  of  banks,  and  the  implied 
contract  resulting  from  their  usual  dealings 
with  their  customers,  and  upon  the  general 
principles  of  law  applicable  to  cases  of  this  na- 
ture. The  modem  authoritiei  certainly  do,  in 
a  strong  manner,  assert  that  a  payment  rec"iv<"l 
in  fOTged  paper,  or  in  any  base  coin,  is  not  good; 
and  that  if  there  be  no  n^ligence  in  the  party, 
he  may  recover  back  the  consideration  paid  for 
them,  or  sue  upon  his  original  demand.  To 
this  effect  are  the  authorities  cited  at  the  bar, 
and  particularly  Markle  v.  Hatfield,  2  Johns. 
Rep.  465;  Young  v.  Adams,  6  Mass.  Kep. 
182,  and  Jones  v.  Ryde,  6  Taunt.  Ren.  488. 
Bu^  without  entering  upon  any  examination 
of  tiiis  doctrine,  it  is  sufficient  to  say  that  the 
present  is  not  such  a  case.  The  notes  in  ques- 
tion were  not  the  notes  of  another  bank  or  the 
security  of  a  third  person,  but  *they  [*848 
were  received  and  adopted  by  the  bank  as  its 
own  genuine  notes,  in  the  most  absolute  and 
unconditional  manner.  They  were  treated 
cash,  and  carried  to  tin  credit  of  the  plainUff 
in  the  same  manner,  and  with  the  same  general 
intent,  u  if  they  had  been  genuine  notes  or 
coin. 

Many  considerations  of  publio  convenieiMW 

and  policy  would  authorize  a  distinction  be- 
tween cases  where  a  bank  receives  forged  notes 
purporting  to  be  its  own,  and  those  where  it 
receives  the  notes  of  other  banks  in  payment, 
or  upon  general  deposit.  It  has  the  bene^t  of 
circulating  its  own  notes  as  currency,  and  com* 
manding  thereby  the  pyblic  confidence.  It  is 
bound  to  know  its  own  paper,  and  provide  for 
its  payment,  and  must  be  presumed  to  use  all 
reasonable  means,  by  private  marks  and  other- 
wise, to  secure  itself  against  forgeries  and  im- 
positions. In  point  of  fact,  it  is  well  known 
that  every  bank  is  in  the  habit  of  using  secret 
marks,  and  peculiar  characters,  for  this  pur- 
pose, and  of  keeping  a  regular  register  of  all 
the  notes  it  issues,  so  as  to  guide  its  own  discre- 

Smltb  V.  Mercer,  6  Taunt  Rep.  76;  Heade  v. 
ToanfT,  4  Term  Bep.  28;  Jeays  v.  Fowler,  2  8tr. 
Rep.  946. 

2.  He  dtfld  Gates  t.  Wtnslow,  1  K»m  Bap.  66; 
Heade  v.  Tonu;  4  Term  Ren.  28;  Kra  on  Bills, 
202,  203;  Lambert  v.  Oakes,  1  Lord  Bajrm.  448; 
ITnlon  Bank  v.  Bsnk  V..  B..  8  Msss.  P«n.  74;  1 
.Tohns.  Cas.  145;  BJobns.  Rep.  68;  2  '!ferm  Rep. 
880:  Bailer  v.  HarrlaoB,  Gowp.  Rep.  665;  Miller 
V.  Race,  1  Burr.  Bep.  457;  2  Rvan^s  Potbler,  19. 
4M ;  Toby  r.  Barber,  S  Johns.  Rep.  72. 
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tion  as  to  its  discounts  and  circulation,  and  to 
enable  it  to  detect  frandi.  Its  own  securi^, 
not  less  than  that  of  the  public,  require*  such 
precautions. 

Under  such  cireumstaneeB,  the  receipt  by  a 
bank  of  forged  notes,  purporting  to  be  Its  own. 
must  be  deemed  an  aaoption  of  them.  It  has 
the  means  of  knowing  if  they  are  genuine;  if 
these  means  are  not  employed,  It  is  certainly 
eridence  of  a  neclect  of  that  duty,  which  the 
public  have  a  right  to  require.  And  in  re- 
S44*]  spect  to  persons  *equally  innocent, 
where  one  is  boupd  to  know  and  act  upon  his 
knowledge,  and  the  other  has  no  means  of 
knowle(&,  there  se^s  to  be  no  reason  for 
bnrtheaiuig  the  latter  with  any  loss  in  exonera- 
tion of  ue  former.  There  u  nothing  uncon- 
scientious in  retaining  the  sum  received  from 
the  bank  in  payment  of  such  notee,  which  its 
own  acts  have  deliberately  ase  .imed  to  be  genu- 
ine. If  this  doctrine  is  applicable  to  ordinary 
cases,  it  must  apply  with  greater  strength  to 
cases  where  the  forgery  has  not  been  detected 
until  after  a  considerable  lapse  ctf  time.  The 
bolder,  luuler  such  drenmstances,  may  not  be 
able  to  ascertain  from  whom  he  received  them, 
or  the  situation  at  the  other  parties  may  be  es- 
sentially changed.  Proof  of  actual  damage 
may  not  always  be  within  bis  reach;  and 
therefore,  to  confine  the  remedy  to  cases  of 
that  sort,  would  fall  far  short  of  the  actual 
grievance.  The  law  will,  therefore,  mesume  a 
dunage  actual  or  potential,  suffident  to  Tepel 
any  claim  against  the  holder.  Even  in  relation 
to  forged  bills  of  third  persons  received  in 
payment  of  a  debt,  there  has  been  a  qualifica- 
tion engrafted  on  tJie  general  doctrine,  that  the 
notice  and  return  must  be  within  a  reasonable 
time;  and  any  n^leot  will  absolve  the  payer 
from  responsibility. 

If,  indeed,  we  were  to  apply  the  doctrine  of 
negligence  to  the  present  case,  there  are  dr- 
cumslances  strong  to  show  a  want  of  due  dili- 
gence and  drcumspection  on  the  part  of  the 
^nk  of  Georgia.  It  appears  from  the  state- 
ment of  facts,  that  all  the  genuine  notes  of 
S45*]  that  bank  of  the  denomination  *of  $100, 
in  circulation  at  this  time,  were  marked  with 
the  letter  A;  whereas  twenty-three  of  the 
forged  notes  of  $100,  bore  the  marks  of  the 
letters  B,  C,  and  D.  These  facts  were  known  to 
the  defendants,  but  unknown  to  the  plaintiff; 
so  that  ordinary  drcumspection  toe  fraud 
might  have  been  detected. 

The  argument  against  this  view  of  the  sub- 

i'ect,  derived  from  the  fact  that  the  defendants 
lave  received  no  consideration  to  raise  a  prom- 
ise to  pay  this  sum,  since  the  notes  were  for- 
geries, IS  certainly  not  of  itself  sufScient.  There 
are  many  cases  in  the  law,  where  the  par^  has 
recdved  no  legal  consideration,  and  yet  in 
which,  if  he  has  paid  the  numev,  he  cannot  re- 
cover it  back;  and  in  which,  if  he  has  merely 
promised  to  pay,  it  may  be  recovered  of  him. 
The  first  class  of  cases  often  turns  upon  the 
point,  whether  in  good  faith  and  conscience 
the  money  can  be  justly  retained;  in  the  latter, 
whether  there  has  been  a  credit  thereto  given 
to  or  by  a  third  person,  whose  interest  may  be 
materially  afTected  by  the  transaction.  So  that, 
to  apply  the  doctrine  of  a  want  of  considera- 
tion to  any  case,  we  must  look  to  all  the  dr- 
enmstances, and  decide  upon  than  all. 
SS8 


Passing  from  these  general  considerations.  It 
is  material  to  inquire  how,  in  analogous  cases, 
the  law  has  dealt  with  this  matter.  The  pres- 
ent case  does  not,  indeed,  appear  to  have  been 
in  terms  dedded  in  any  court;  but  if  prindples 
have  bem  already  established,  which  ought  to 
'govern  it,  then  it  is  the  duty  of  the  [*S4« 
court  to  follow  out  those  prineiplei  on  this  oc- 
casion. 

The  case  has  been  argued  in  two  respects: 
first,  as  a  case  of  payment,  and,  second,  as  a 
case  of  acceptance  of  the  notes. 

In  respect  to  the  first,  upon  the  fullest  exam- 
ination of  the  facts,  we  are  of  opinion  that  it 
is  a  ease  of  actual  payment,  we  treat  it,  in 
this  respect,  exactiy  as  the  parties  have  treated 
it,  that  is,  as  a  case  where  the  notes  have 
been  paid  and  credited  as  cash.  The  notes 
have  not  been  credited  as  notes,  or  as  a  special 
deposit;  but  the  transaction  is  precisely  the 
same  aa  if  the  money  had  been  first  paid  to  the 

C'ntiffs,  and  instantaneously  the  same  money 
been  deposited  by  them.  It  can  make  no 
difference  that  the  same  agent  is  employed  by 
both  parties,  the  «ie  to  receive,  and  the  other 
to  pay  and  credit.  Upon  what  prindple  is  it, 
then,  that  the  court  is  called  upon  to  construe 
the  act  different  from  the  avowed  intention  of 
the  parties?  It  is  not  a  case  where  the  law  con- 
strues an  act  done  with  one  intent  to  be  a  dif- 
ferent act,  for  the  purpose  of  makin£|  it  avail- 
able in  law;  to  do  that,  cy  pres.  which  would 
he  defective  in  its  direct  form.  Here  the  par- 
ties were  at  liberty  to  treat  it  as  they  pleased, 
either  as  a  wiyment  of  mon^,  or  as  a  credit  of 
the  notes.  In  either  way  it  was  a  legal  pro- 
ceeding, effectual  and  perfect;  and  as  no  rea- 
son exists  for  a  different  construction,  we  think 
that  the  parties,  by  treating  it  as  a  cash  depos- 
it,  must  be  deemed  to  have  considered  it  as 
paid  in  money,  and  then  deposited;  since  that 
IS  the  only  *way  in  which  it  could  legal-  [*S47 
ly  become,  or  be  treated  as  cash.  Nor  in 
there  any  novelfy  in  this  view  of  the  transac- 
tion. Bank  notes  constitute  a  part  of  the 
common  currency  of  the  country,  and,  ordina- 
rily, pass  as  money.  When  they  are  received 
as  payment,  the  receipt  is  always  given  for 
them  as  money.  They  are  a  good  tender  as 
money,  unless  specially  objected  to;  and,  as 
Lord  Mansfield  observed,  in  Miller  v.  Raoe,  l 
Burr.  Rep.  467,  they  are  not,  like  bills  of  ex- 
change, considered  as  mere  securities  or  docu- 
ments for  debts.  If  this  be  true  in  respect  to 
bank  notes  in  general,  it  applies,  a  fortiori,  to 
the  notes  of  the  bank  which  receives  them ;  for 
they  are  then  treated  as  money  received  by  the 
bank,  beln^  the  representative  of  so  much 
money  admitted  to  be  in  its  vaults  for  the  use 
of  the  depositor.  The  same  view  was  taken  of 
this  point  in  the  case  of  Levy  v.  The  Bank  of 
The  United  States,  4  Dall.  Bep.  234;  S.  C.  1 
Binn.  Rep.  27,  where  a  forged  check  had  been 
accepted  by  the  bank,  and  carried  to  the  credit 
of  the  plaintiff  (a  depositor)  as  cash,  and  upon 
a  subsequent  discovery  of  the  fraud,  the  bank 
refused  to  pay  the  amount.  The  court  there 
said:  "It  is  our  opinion,  that  when  the  check 
was  credited  to  the  plaintiff  as  cash,  it  was  the 
same  thing  as  if  it  had  been  paid ;  it  is  for  the 
Interest  of  the  bank  that  it  should  be  so  taken. 
In  the  latter  case,  the  bank  would  have  ap- 
peared M  plaintm;  and  eveiy  mistake  which 
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could  have  been  corrected  in  an  action  hy 
them,  may  be  corrected  in  this  action,  and 
S48*]  none  other."  The  case  of  Bolton  *r. 
Richards,  6  S.  ft  E.,  138,  is  not,  in  all  its  cir- 
cumstances,  direetly  in  point;  but  there  the 
court  manifestly  considered  the  carrying  of  a 
check  to  the  credit  of  a  party  was  equivalent 
to  the  transfer  of  so  much  money  in  the  hands 
of  the  banker,  to  his  account. 

Considering,  then,  the  credit  in  this  case  as  a 
payment  of  the  notes,  the  question  arises, 
whether,  after  a  payment,  the  defendants  would 
be  permitted  to  recover  the  money  back;  if 
they  would  not,  then  they  have  no  right  to  re- 
tain the  money,  and  the  plaintiffs  are  entitled 
to  a  recovery  in  the  present  suit. 

In  Price  v.  Neal,  3  Burr.  Rep.  1S6S,  there 
were  two  bills  of  exchange  which  had  been 
paid  by  the  drawee,  the  drawer's  handwriting 
wing  a  forgery;  one  of  these  bills  had  been 
paid,  when  it  became  due,  without  acceptance; 
ibe  other  waa  duly  accepted,  and  paid  at  ma- 
turity. Upon  discovery  of  the  fraud,  the  draw- 
ee brought  an  action  against  the  holder  to 
recover  back  the  money  so  paid,  both  parties 
being  admitted  to  be  equally  innocent.  Lord 
Mansfield,  after  adverting  to  the  nature  of  the 
action,  which  was  for  money  had  ai}d  received, 
in  which  no  recovery  could  be  had  unless  it  be 
against  ooDscience  for  the  defendant  to  retain 
it,  and  that  it  could  not  be  affirmed  that  it  was 
nnconseientious  for  the  defendant  to-  retain  it, 
he  having  paid  a  fair  and  valuable  eonsidera- 
tini  for  the  biUB,  said,  "here  waa  no  fraud,  no 
wrong.    It  was  incumbent  upon  the  plaintiff 
to  be  satisfied  that  the  bill  drawn  upon  him 
was  the  drawer's  band,  before  he  accepted  or 
S49']  paid  it.    *But  it  was  not  incumbent 
upon  the  defendant  to  inquire  into  it.  There 
was  uotiee  given      the  defendant  to  the  plain- 
tiff, of  a  un  drawn  upon  him,  and  he  sends  his 
servant  to  pay  it,  and  takb  it  up.   The  other 
bill  he  actually  accepts,  after  miich  the  de- 
fendant, innocently  and  bona  fide,  discounts  it. 
The  plaintiff  lies  by  for  a  considerable  time 
after  he  has  paid  these  bills,  and  then  found 
out  that  they  were  forged.   He  made  no  objec- 
tion to  them  at  the  time  of  paying  them.  What* 
ever  n^lect  there  waa,  was  on  his  side.  The 
defendant  had  actual  encouragement  from  the 
plaintiff  for  nf^otiating  the  second  bill,  from 
the  plaintiff's  having,  without  any  scruple  or 
hesitation,  paid  the  first ;  and  he  paid  the  whole 
value  bona  fide.    It  is  a  misfortune  which  has 
happened   without  the  defendant's  fault  or 
n^lect.    If  there  was  no 'neglect  in  the  plain- 
tiff, yet  there  is  no  reason  to  throw  off  the  loss 
from  one  innocent  man  upon  another  innocent 
nan.  But,  In  this  ease.  If  there  was  any  foult 
or  negligence  in  anyone,  it  certainly  was  In 
the  plaintiff,  and  not  in  tiie  defendant."  The 
whole  reasoning  of  this  cms  applies  with  full 
force  to  that  now  before  the  court.   In  regard 
to  the  first  bill,  there  was  no  new  credit  given 
by  any  acceptance,  and  the  holder  was  in  pos- 
session of  it  before  the  time  it  was  paid  or 
adcnowledged.   So  that  there  is  no  pretense  to 
sll^  that  there  is  asv  legtH  dlsUnction  be- 
tweni  the  case  of  m  holder  before  or  after  the 
seeepted.   Both  were  treated  in  this  judgment 
as  being  in  the  same  predicament,  and  entitled 
to  the  same  equities.   The  case  of  Neal  v.  Price 
S50*]  *hu  never  since  been  departed  fran; 
«  li.  ed. 


and,  in  all  the  subsequent  decisions  in  which  it 
has  been  cited,  it  has  had  the  uniform  support 
of  the  court,  and  has  been  deemed  a  "satisfac- 
tory authority.  The  case  of  Smith  v.  Mercer, 
e  Taimt.  Kw.  76,  was  a  stronger  application 
of  the  princ^Ie.  There,  the  acceptance  was  a 
for^ry,  and  It  purported  to  be  payable  at  the 
plaintiff's,  who  was  a  banker,  and  paid  it,  at 
maturity,  to  the  agent  of  the  defendant,  who 
paid  in  account  with  the  defendant.  A  week 
afterwards  the  forgery  was  discovered,  and 
due  notice  given  to  the  defendant.  But  the 
court  (Mr.  Justice  Chambre  dissenting)  de- 
bided  that  the  plaintiff  was  not  entitled  to  re- 
cover. Two  of  the  judges  proceeded  upon  tiie 
ground  that  the  banker  was  bound  to  know 
the  handwriting  of  his  customers;  and  that 
there  was  a  want  of  caution  and  negligence  on 
the  part  of  the  plaintiff.  The  Chief  Justice, 
without  dissenting  from  this  ground,  put  it 
upon  the  narrower  ground,  thi^t  during  the 
whole  week  the  bill  must  be  considered  as  paid, 
and  if  the  defendant  were  now  compelled  to 
pay  the  mone^  back,  he  could  not  recover 
against  the  prior  indorsers;  so  that  he  would 
sustain  the  whole  loss  from  the  negligence  of 
the  plaintiff.  The  very  case  occurred  in  The 
Gloucester  Bank  v.  The  Salem  Bank,  17  Mass. 
Rep.  33,  where  forged  notes  of  the  tatter  had 
been  paid  to  the  former,  and,  upon  a  subse- 
quent diseovery,  the  amount  was  sought  to  be 
recovered  bade.  The  authorities  were  l£ere  elab- 
orately reviewed,  both  by  the  counsel  and  the 
court,  and  the  conclusion  to  'which  [*851 
the  latter  arrived  was,  that  the  plaintiffs  were 
not  entitled  to  recover,  upon  the  ground,  that 
by  receiving  and  paying  the  notes,  the  plaintiffs 
adopted  them  as  their  own;  that  they  were 
bound  to  examine  them  when  offered  for  pay- 
ment, and  if  they  neglected  to  do  it  within  ft 
reasonable  time,  they  could  not  afterwards  re- 
cover from  the  defendants  a  loss  occasioned 
by  their  own  negligence.  In  that  case,  no 
notice  was  given  of  the  doubtful  character  of 
the  notes  until  fifteen  days  after  tlie  receipt, 
and  no  actual  averments  of  forgery  until  about 
fifty  days.  The  notes  were  in  a  bundle  when 
received,  which  had  not  been  examined  by  the 
cashier  until  after  a  considerable  time  had 
elapsed.  Much  of  the  language  of  the  court, 
as  to  negligence,  is  to  be  referred  to  this  cir- 
cinnatance.  The  court  said,  "the  true  rule  is, 
that  the  party  receiving  such  notes  must  ex- 
amine them  as  soon  as  he  has  opportunity, 
and  return  them  immediately.  If  he  does  not, 
he  is  negligent,  and  n^Hgence  wilt  defeat  his 
right  of  action.  This  principle  wilt  apply  in 
all  cases  where  forged  notes  have  been  received, 
but  certainly  wit£  more  strength  when  the 
party  receiving  them  is  tlie  one  purporting  to 
be  tiound  to  pay.  For  he  knows  t)etter  than 
any  other  whether  they  are  his  notes  or  not; 
and  if  he  pays  them,  or  receives  them  in  pay- 
ment, and  continues  silent  after  be  has  had 
sufficient  opportunity  to  examine  them,  he 
should  be  considered  as  having  adopted  them 
as  his  own." 

Against  the  pressure  of  these  authorities 
there  is  not  a  single  ■  opposing  case;  and  we 
must  "therefore  conclude,  that  both  [*SSI 
in  England  and  America,  the  question  has  been 
supposed  to  be  at  rest.  The  case  of  Jones  v. 
Rydfl^  6  Taunt  Bep.  488,  is  dearly  distfn* 
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guiahable,'  as  it  ranged  itself  within  the  class 
of  cases,  where  foiled  securities  of  third  per- 
rnns  had  been  received  in  payment.  Bruce  v. 
Bruce,  5  Taunt.  Rep.  4B5,  is  very  shortly  and 
obscurely  reported;  but  from  what  is  there 
mentioned,  as  well  as  from  the  notice  taken  of 
it  by  Lord  Chief  Justice  Gibbs,  in  Smith  v. 
Mercer,  6  Taunt.  Rep.  77,  it  must  have  turned 
on  tlie  same  distinction  as  Jonra  v.  Ryde,  and 
was  not  proverned  hy  Price  v.  Neal. 

But  if  the  present  case  is  to  be  considered,  as 
.tiie  defendant's  counsel  is  most  solicitous  to 
consider  it,  not  as  a  case  where  the  notes  have 
been  paid,  but  as  a  case  of  credit,  as  cash,  apod 
the  receipt  of  them,  it  will  not  help  the  argu- 
ment. In  that  point  of  view,  the  notes  must 
be  deemed  to  have  been  accepted  by  the  de- 
fendants, as  genuine  notes,  and  payment  to 
have  been  promised  accordingly.  Credit  was 
given  for  them,  as  cash,  by  the  defendants,  for 
nineteen  days,  and,  during  all  this  period,  no 
right  could  exist  in  the  plaintiffs  to  recover  the 
amount  against  any  other  person,  from  whom 
they  were  received.  By  such  delay,  according 
to  the  doctrine  of  Lord  Chief  Justice  Gibbs,  in 
Smith  V.  Mercer,  6  Taunt.  Rep.  76,  the  prior 
holders  would  be  discharged;  and  the  case  of 
The  Gloucester  Bank  v.  Tlie  Salem  Bank,  17 
Mass.  Rep.  33,  adopt*  the  same  principle;  so 
that  there  would  be  a  loss  produced  by  the 
S53*l  nejrligence  of  the  defendants,  "but, 
waiving  this  narrower  view,  we  think  the  case 
may  be  justly  placed  upon  the  broad  ground 
that  there  was  an  acceptance  of  the  notes  as 
genuine,  and  that  it  falls  directly  within  the 
authorities  which  govern  the  cases  of  accept- 
ances of  forg^  drafts.  If  there  be  any  differ- 
ence between  them,  Uie  principle  is  stronger 
liere  than  there;  for  there,  the  acceptor  is  pre- 
sumed to  know  the  drawer's  signature.  Here, 
a  fortiori,  the  maker  must  be  presumed,  and  is 
bound  to  know  his  own  notes.  He  cannot  be 
heard  to  aver  his  ignorance;  and  when  he  re- 
ceives notes,  purporting  to  be  his  own,  without 
objection,  it  is  an  adoption  of  them  as  his  own. 

Tlie  general  question,  as  to  the  effect  of  ac- 
oeptanees,  has  repeatedly  come  under  the  con- 
sideration of  the  court*  of  common  law.  In 
the  early  case  of  Wilkinson  v.  Luteridge,  1  Str. 
648,  the  Lord  Chief  Justice  considered  that  the 
acceptance  of  the  bill  was,  in  an  action  against 
the  acceptor,  a  sufficient  proof  of  the  hand- 
writing of  the  drawer;  but  it  was  not  conclu* 
sive.  In  the  subsequent  case  of  Jenya  v.  Fanc- 
ier, 2  Str.  946,  the  Lord  Chief  Justice  would  not 
suffer  the  acceptor  to  give  the  evidence  of  wit- 
nesses, that  they  did  not  believe  in  the  drawer's 
handwiiting,  from  the  danger  to  negotiable 
notes ;  and  he  strongly  inclined  to  think  that  ac- 
tual forgery  would  be  no  defense,  because  the 
acceptance  had  given  the  bill  a  credit  to  the  in- 
dorsee. Subsequent  to  this  was  the  case  of 
Price  V.  Neal,  already  commented  on,  in  which 
it  was  thought  that  the  acceptor  ought  to  be 
854*]  conclusively  bound  *by  his  acceptance. 
The  correctness  of  this  doctrine  was  recognized 
by  Mr.  Justice  Buller  in  Smith  v.  Chester,  I 
D.  &  E.  655;  by  Lord  Kenyon,  in  Barber  v. 
Gingell,  3  Esp.  Rep.  60,  where  he  extended 
it  to  on  implied  acceptance;  and  by  Mr.  Justice 
Dampier,  in  Bass  v.  Cline,  4  M.  &  Selw.  15; 
and  it  was  acted  upon  by  necessary  implication 
by  the  court,  in  Smith  v.  Mercer,  6  Taunt.  Rep. 
•40 


76.  In  Levy  v.  The  Bank  of  the  United  SUtes, 
1  Binn.  27,  already  referred  to,  where  a  forged 
check,  drawn  upon  the  bank,  bad  been  ac- 
cepted by  the  latter,  and  carried  to  tbe  credit 
of  tlie  plaintiff,  and  on  the  refusal  of  the  bank 
afterwards  to  pay  the  amount,  the  suit  was 
brouglit,  the  court  expressly  held  the  plaintiff 
entitled  to  recover,  upon  the  ground  thn-t  the 
acceptance  concluded  the  defendant.  The  ^rase 
was  very  strong,  for  the  fraud  was  discovered 
a  few  hours  only  after  the  receipt  of  the  check, 
and  immediate  notice  given.  But  this  was  not 
thought  in  tbe  slightest  degree  to  vary  the  le^^ 
result.  "Some  of  the  lases,"  siid  the  court, 
"decide  that  the  acceptor  is  bound,  because  the 
acceptance  gives  a  credit  to  the  bill,  etc.  But 
the  modem  ca«es  certainly  notice  another  rea- 
son for  his  liability,  which  we  think  has  much 
good  sense  in  it,  namely,  that  the  acceptor  is 
presumed  to  know  the  drawer's  handwriting, 
and  by  his  acceptance  to  take  this  knowledge 
upon  himself."  After  some  research,  we  have 
not  been  able  to  fliid  a  single  case  in  which  the 
general  doctrine,  thus  asserted,  has  been  <>bak- 
en,  *or  even  doubted;  and  the  diligence  [*355 
of  the  counsel  for  the  defendants,  on  the  pres- 
ent occasion,  has  not  been  more  successful  than 
our  own.  Considering,  then,  as  we  do,  that 
the  doctrine  is  well  established,  that  tlw  accept- 
or is  bound  to  know  the  handwriting  of  uie 
drawer,  and  cannot  defend  himself  from  pay- 
ment by  a  subsequent  discovery  of  the  forgery, 
we  are  of  opinion  that  the  present  case  falls  lU- 
rectly  within  the  same  principle.  We  think 
the  defendants  were  hound  to  know  their  ovra 
notes,  and  having  once  accepted  the  notes  in 
question  as  their  own,  they  are  concluded  by 
their  acts  of  adoption,  and  cannot  be  permitt^ 
to  set  up  the  defense  of  forgeiy  against  the 
plaintiffs. 

It  is  not  thought  necessary  to  go  into  ■  con- 
sideration of  other  eases  cited  at  the  bar,  to  es- 
tablish that  tbe  acceptor  may  show  that  the  ac- 
cepted bill  was  void  in  its  origin,  as  made  in 
violation  of  the  stamp  act,  etc.;  for  all  these 
cases  admit  the  genuineness  of  tbe  notes,  and 
turn  upon  questions  of  another  nature,  of  publie 
policy,  and  a  violation  of  the  laws  of  the  land. 
Nor  are  the  cases  applicable,  in  which  bills 
have  been  altered  after  they  were  drawn,  or  of 
forced  indorsements,  for  these  are  not  facts 
which  an  acceptor  is  presumed  to  know.  Nor 
is  it  deemed  material  to  consider  in  what  cases 
receipts  and  stated  accounts  may  be  opened  for 
surcharge  and  falsification.  They  depend  up- 
on other  principles  of  general  application.  It 
is  sufficient  for  us  to  declare  that  we  plaee  our 
judgment  in  the  present  case  upon  the  ground 
that  the  defendants  were  bound  to  know  their 
•own  notes,  and  having  received  them  [*85S 
without  objection,  they  cannot  now  recall  their 
assent.    We  think  this  doctrine  founded  on 

fiublic  policy  and  convenience;  and  that  actual 
OSS  is  not  necessary  to  be  proved,  for  potential 
loss  may  exist,  and  the  law  will  always  presume 
a  possible  loss  in  cases  of  this  nature. 

The  remaining  consideration  is,  whether 
there  has  been  a  legal  waiver  of  the  rights  of  the 
plaintiffs  derived  under  the  cash  deposit,  or,  in 
other  words,  whether  they  have  consented  to 
treat  it  as  a  nullity.  There  is  nothing  on  which 
to  rest  such  a  defense,  unless  it  is  to  be  inferred 
from  the  letter  of  Mr.  Early,  the  cashier  of  ths 

Wbeat.  10. 


Digiiized  by  Google 


8IS5 


Kbpunoeb  t.  Db  Yooho. 


S56 


Bank  of  the  United  SfatcB,  under  date  of  the 
17tb  of  March,  1819,  addressed  to  the  cashier 
of  the  Bank  of  Huntsrille.  That  letter  contains 
information  of  tiie  forgeiy  of  the  notes,  and 
then  proceeds,  ''by  the  person  which  we  shall 
in  a  few  days  send  to  your  place,  as  heretofore 
intimated,  we  will  forward  these  altered  bills 
for  the  purpose  -of  getting  you  to  exchange 
them  for  other  money."  Now,  there  is  no  evi- 
dence that  this  letter  was  ever  shown  to  the 
Bank  of  Georgia,  or  its  contents  ever  brought 
to  the  cognizance  of  its  officers.  It  states  no 
agreement  to  take  back  the  notes,  or  to  trans- 
mit them,  on  account  of  the  Bank  of  the  United 
Btates,  to  Huntsville.  For  aught  that  appears, 
the  intention  may  have  been  to  transmit  them 
on  account  of  the  Bank  of  Qeorgia,  under  the 
expectation  that  the  latter  might  desire  it.  But 
what  is  almost  conclusive  on  this  point  is,  that 
on  the  same  day  the  Bank  of  Georgia  had  made 
S57*]  *a  tender  of  the  notes  to  the  plaintiffs, 
which  had  been  refused.  This  is  wholly  incon- 
sistent with  the  notion  that  they  had  agreed  to 
take  them  back,  or  to  treat  the  previous  credit 
as  a  nullify.  Assuming,  therefore,  that  the 
cashier  had  a  goieral  or  special  authority  for 
the  punwse  of  extinguishing  the  rights  of  the 
plaintifla,  growing  out  of  the  prior  transactions 
(which  is  not  established  in  proof),  it  is  sufB- 
dent  to  say  that  it  is  not  shown  that  he  exer- 
cised such  an  authority.  And  the  case  of  Levy 
V.  The  Bank  of  the  United  States  affords  a  very 
strong  argument,  that  a  waiver,  without  some 
new  consideration,  upon  a  sudden  disclosure, 
and  under  a  mistake  of  legal  rights,  ought  not 
to  be  conclusive  to  the  prejudice  of  the  party, 
where,  VLfoa  farther  refieetlon,  he  refuses  to 
acquiesce  in  ft.  The  subsequent  letter  of  the 
2Sth  of  March,  demonstrates  that  the  intention 
of  waiving  the  rights  of  the  bank,  if  ever  en- 
tertained, had  been  at  that  time  entirely  aban- 
doned. 

The  letter  from  the  Huntsville  Bank,  of  the 
4th  of  May,  cannot  vary  the  legal  result.  What 
might  be  the  rights  of  the  plaintiffs  against  that 
bank,  in  caae  of  an  unsuccessful  issue  of  the 
present  cause,  it  is  unnecessary  to  determine. 
The  contract,  whatever  it  may  be,  Is  res  inter 
alios  acta,  from  which  the  defendants  cannot, 
and  ou^ht  not  to  derive  any  advantage. 

It  only  remains  to  add,  that  if  the  plaintiffs 
are  entitled  to  recover  the  principal,  they  are 
entitled  to  interest  fran  the  time  of  instituting 
the  suit. 

S58*]  *Upon  the  whole*  it  fa  the  opinion  of 
the  court,  that  the  Circuit  Court  erred  in  refus- 
ing the  first  and  third  instructions  prayed  for 
by  the  plaintiffs;  and  for  these  errors  the  judg- 
ment must  be  reversed,  with  directions  to 
award  a  venire  facias  de  novo.  On  the  second 
instruction  asked  by  the  plaintiffs,  it  is  un- 
necessary to  express  any  opinion. 
Judgment  reversed  accordingly. 


IPatent.] 

KEPLINGER  v.  DE  YOUNG. 

A.  havloit  obtftlnM  a  nstent  for  n  snd  nse- 
fnl  Improvenent,  to  wit,  a  nacblne  for  Baking 
•  Ji.  ed. 


watcb  chains,  broaght  an  action,  under  the  Sd  sec- 
tion of  the  patent  act  of  1800,  e.  179  (XXVI.),  for 
a  violation  of  bis  patent-right  against  B ;  and  on 
the  trial,  an  agreement  was  proved,  made  bv  the 
defendant  with  C,  to  purchase  of  him  all  the 
watch  chains,  not  exceeding  five  gross  a  week, 
which  be  might  be  able  to  manufacture  wltbln- 
six  months,  and  an  agreement  on  the  part  of  C  to 
devote  his  whole  time  and  attention  to  the  manu- 
facture of  the  watcb  chains,  and  not  to  sell  or  dis- 
pose of  any  of  them,  so  as  to  interfere  with  the 
exclusive  privilege  secured  to  the  defendant  of 
purchasing  the  whole  quantity  which  It  might  be 
practicable  for  C  to  make.  And  it  was  proved 
that  the  machine  used  by  C  with  the  knowledge 
and  consent  of  the  defendant  In  the  manufacture, 
was  the  same  with  that  invented  br  the  plaintiff, 
and  that  all  the  watch  chains  this  made  by  C 
were  delivered  to  the  defendant  according  to  the 
contract.  Held,  that  if  the  contract  was  real  and 
not  colorable,  and  If  the  defendant  bad  no  other 
connection  with  C  than  that  Which  grew  oot  of  the 
contract.  It  did  not  amount  to  a  breach  of  the 
plaintilTi  patent-right. 

*8uch  a  contract,  connected  with  evidence  [*8S9 
from  which  the  Jurv  might  legally  Infer,  either 
that  the  machine  which  was  to  be  employed  In  the 
manufacture  of  the  patented  article  was  owned 
wholly  or  in  part  by  me  defendant,  or  that  it  was 
hired  to  the  defendant  for  six  months,  under  col- 
or of  a  sale  of  the  articles  to  be  manufactured 
with  It,  and  with  Intent  to  invade  the  plalntirs 
patent-right,  WQuId  amount  to  a  breach  of  bla 
right. 

^RBOR  to  the  Circuit  Court  of  Maryland. 

This  cause  was  argued  by  Mr.  Webster  and 
Mr.  Sergeant  for  the  plaintiff,  and  by  the 
tomey-General  for  the  defendant. 

Mr.  Justice  Washington  delivered  the  aslbh 
Um  of  the  court: 

This  was  a  auit  commenced  lay  the  plaintiff, 
Keplinger,  in  the  fourth  circuit  for  the  district 
of  Maiyland,  against  the  defendant,  for  the 
viohition  of  the  plaintiff's  patent-ri^ht,  secured 
to  him  according  to  law,  in  a  certain  new  and 
useful  improvement,  to  wit,  a  machine  for  mak- 
ing watch  chains,  etc.  The  third  count  in  the 
declaration,  upon  which  alone  this  cause  has 
lieen  argued,  is  in  the  usual  form,  ehaiging  the 
defendant  with  having  unlawfully  naed  tlie 
said  improvement,  without  the  oonsent  of  the 
plaintiff^  first  had  and  obtained  in  writing.  Th'* 
defendant  pleaded  the  general  issue,  and  gave 
notice  to  the  plaintiff  that  he  should  deny  that 
the  exclusive  right  of  using  the  improvement 
mentioned  in  the  declaration,  was  vested  in  tiie 
plaintiff,  or  that  he  was  the  original  and  fint 
inventor  of  the  said  improvement,  and  that  he 
should  give  evidence  to  establish  those  facta. 

*At  the  trial,  the  plaintiff  read  in  [*SSO 
evidence  the  letters  patent  duly  granted,  bear- 
ing date  the  4th  of  May,  1820,  and  proved  that 
he  was  the  true  and  original  inventor  of  the 
machine  specified  in  the  patent,  and  tiiat  the 
defendant,  together  with  John  Hatch  and  John 
C.  Kirkner,  did  use  the  said  machine  in  the 
making  of  watch  chains  from  steel,  from  the 
4th  of  May  till  some  time  in  the  montii  of  De- 
cember, 1820. 

^le  deftadant,  in  order  to  prove  that  any 
concern  or  connection  which  he  had  with  the 
said  Hatch  k  Kirkner,  in  the  making  of 
watch  chains,  by  means  of  tiie  said  machine, 
was  merely  as  a  purchaser  of  watch  chains  from 
them  under  the  foUowiiw  contract,  produced 
and  gave  the  lune  in  evimnee.  The  agreement 
referred  to,  hearing  date  tiw  Sd  of  Hay,  1820, 
ia  between  M.  De  Tonn^  and  J.  Hatch  and  J. 
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Klrkn'er,  and  witnesses,  "that  the  said  Hatch 
ft  Kirkner  do  hereby  engage  and  obligate  them- 
selves to  manufacture  and  deliver  to  M.  De 
Young,  or  at  his  store  in  said  city,  not  less 
than  three  gross,  but  as  many  as  five  gross,  of 
wire  watch  chains,  agreeably  to  a  sample  to  be 
deposited  by  T.  Bar^  (if  practicable  to  man- 
ufacture so  many),  in  each  week,  frran  the  date 
hereof,  for  the  term,  of  six  raontbSf  one-half 
of  which  number  to  be  with  turned  slides, 
and  the  other  half  wire  slides;  the  whole 
number  to  be  four  strands,  If  the  said  De 
Young  so  choose;  but  he  is  to  have  the  pri- 
vilege of  directing  the  description  to  be  fur- 
nished, that  is  to  say,  what  number  of  four, 
five,  six  or  eight  strands;  the  prices  of  which 
Sttl*]  fto  be  u  follows:  four  strands,  two 
dollars  per  dozen;  six  strands,  two  dollars  six- 
ty-six and  two-third  cents  per  dozen,  and  eight 
Btraads  at  the  rate  of  three  dollars  thirty-three 
cents  per  dozen;  said  Batch  &  Kirkner  to  de- 
vote their  whole  time  and  attention  to  said 
manufactory,  and  neither. to  sell,  barter  nor 
dispose  of,  in  any  manner,  or  way,  or  means 
whatever,  of  any  goods  of  the  description 
hereinbefore  deseribra,  or  which  may,  in  any 
manner  or  way  whatsoever,  interfere  with  the 
exclusive  privil^e  hereinbefore  granted,  but 
will  faithfully  manufacture  for  said  1^  Young, 
and  none  other,  as  far  as  Ave  gross  of  chains 
per  week,  if  practicable,  and  not  less  than  three 
gross  per  week,  at  the  prices  hereinbefore 
stipulated,  and  payable  as  follows:  one-half  in 
cash  at  the  end  of  every  week,  for  the  total 
number  delivered  within  the  week,  and  the 
other  half  in  said  De  Young's  promissory  note, 
payable  at  sixty  days  from  the  date  thereof. 
And  the  said  De  Young,  on  his  part,  doth 
hereby  promise  to  receive  from  the  said  Hatch 
&  Kirkner,  such  qjuantity  of  watch  chains 
answering  the  description  of  the  sample,  as  it 
may  be  in  their  power  to  manufacture,  not  ex- 
ceeding  five  gross  per  week,  reserving  to  him- 
self the  pivilege  m  directing  what  proportion 
thereof  snail  be  four,  six  or  eight  strands,  and 
pay  for  the  same  weekly  in  the  folio  iring  man- 
ner, viz.,  the  one-half  amount  of  week's  deliv- 
ery in  cash,  the  other  half  in  a  note  at  sixty 
days,  the  same  to  be  settled  for  weekly,  in 
manner  aforesaid.  If  required." 

The  defendant  also  gave  evidence  to  prove 
S63*]  *that  all  the  connectioi  he  ever  had 
with  the  said  Hatch  A  Kirkner,  relative  to 
watch  chains  made  by  them  with  the  said 
machine,  or  otherwise,  was  merely  as  a  pur- 
chaser of  such  chains  from  them,  under  and  in 
pursuance  of  the  said  contract. 

The  plaintiff  then  proved  that,  at  the  time  of 
making  the  said  contract,  the  defendant  was 
fully  apprized  of  the  existence  of  the  machine 
described  and  specified  in  the  patent,  and  of 
its  prior  and  original  invention  1^  tlie  plaintifT, 
and  of  the  intention  of  the  plaintiff  to  obtain 
the  said  patent;  and  that  the  said  contract  was 
made  with  a  view  to  the  employment  by  the 
said  Hatch  &  Kirkner,  in  the  manufacture  of 
watch  chains,  of  a  machine  precisely  simitar  to 
that  invented  by  the  plaintiff,  after  the  plain- 
tiff should  have  obtained  his  patent;  and  that  a 
machine  precisely  similar  to  that  invented  by 
the  plaintiff  was  employed  by  the  said  Hatch 
A  Kirkner  in  the  manufacture  of  watch  chains 
by  them  under  the  Mid  contract  and  with  the 
«4S 


knowledge  and  consent  of  the  defendant  dur- 
ing the  whole  period  aforesaid,  he  and  th^ 
having  received  notice,  on  the  5th  of  May, 
1820,  of  the  plaintiff's  patent;  and  that  the 
watch  chains  so  manufactured  by  Hatch  & 
Kirkner,  during  the  whole  of  the  said  period, 
were  delivered  by  them  to  the  defendant,  and 
him  received,  under  ami  in  etrnfonnity  with 
the -said  contract. 

Upon  this  evidence,  the  court,  at  the  request 
of  the  defendant's  counsel,  instructed  the  jury 
that  the  plaintiff  was  not  entitled  to  a  verdict 
on  the  first  and  second  counts  in  his  declara- 
tion, •because  the  acta  which  they  ['ses 
charge,  If  true,  constitute  no  offense  against 
the  plaintiff's  patent.  And  that,  if  the  jury 
should  be  of  opinion,  on  the  evidence,  that  the 
plaintiff  is  the  sole  and  original  inventor  of  the 
whole  machine;  and  that  the  defendant  had  no 
other  connection  with  Hatch  &  Kirkner  with 
regard  to  these  chains,  than  that  whicli  arose 
from  his  said  contract  with  them,  under  which 
he  procured  the  chains  to  be  made  by  Hatch  & 
Kirkner,  and  sold  them  when  so  made;  and 
that  the  said  contract  is  a  real  contract;  then 
these  acts  constituted  no  breach  of  the  plain- 
tiff's patent-right  on  the  part  of  De  Young,  and 
that  the  verdict  must  be  for  the  defendant;  and 
that  this  legal  aBj)ect  would  not  be  changed, 
although  the  defendant  may,  on  any  occasion* 
have  supplied,  at  the  cost  of  Hatch  ft  Kirkner, 
the  wire  from  which  the  chains  so  manufac- 
tured were  made. 

To  this  instruction  the  plaintifTs  counsel 
took  a  bill  of  exceptions,  and  a  verdict  and 
judgment  having  been  rendered  for  the  defend- 
ant, the  cause  is  brought  into  this  court  by  a 
writ  of  error. 

The  only  question  which  is  presented  by  the 
bill  of  exceptions  to  the  consideration  of  this 
court  is,  whether  the  court  below  erred  in  the 
instruction  given  to  the  jury;  and  this  must 
depend  upon  the  correct  construction  of  the 
3d  section  of  the  act  of  Congress,  of  the  17tfa 
of  April,  1800,  c.  179,  which  enacts,  "that 
where  any  patent  shall  he  granted,  pursuant  to 
•the  act  of  the  21st  February.  1793,  c.  [•S»4 
166,  and  any  person  without  the  consent  of  the 
patentee  his  executors,  etc.,  first  obtained  In 
writing,  shall  make,  devise,  use  or  sell,  the 
thing  whereof  the  exclusive  right  is  secured  to 
the  said  patentee  by  such  po^unt,  such  person 
so  offending  shall  forfeit  and  pay  to  tlie  said 

Satentee,  a  sum  equal  to  three  times  the  actual 
amage  sustained  by  such  patentee,"  etc. 
The  contract,  taken  in  connection  with  the 
whole  of  the  evidence  stated  in  the  bill  of  ex- 
ceptions, if  the  same  were  believed  by  the  jury, 
formed  most  certainly  a  strong  case  against  the 
defendant,  sufficient  to  have  warranted  the  jury 
in  inferring,  either  that  the  machine  which  wan 
to  be  employed  in  the  manufacture  of  the  watch 
chains  was  owned  in  whole  or  in  part  by 
the  defendant,  or  that  it  was  hired  to  the  de- 
fendant for  six  months,  under  color  of  a  sale 
of  the  articles  which  might  be  manufactured 
with  it,  and  with  intent  to  invade  the  plaintifTs 
patent-right.  Whether  the  contract,  taken  in 
connection  with  the  whole  of  the  evidence,  doea 
or  does  not  amount  to  a  hiring  by  the  defendant 
of  the  machine,  or  the  use  of  it  for  six  months, 
is  a  point  which  is  not  to  be  considered  as 
being  decided  either  way  by  the  court.  Hm 
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bill  of  ezeeptioni  does  not  call  for  an  opinion 
itptm  it. 

Bat  th«  contract,  taken  by  itself,  amounted 
to  no  more  tlum  an  agreement  by  the  defendant 
to  purchase,  at  a  £ced  price,  all  the  watch 
chams>  not  exceeding  five  gross  a  week,  which 
S«5*]  Hatch  *&  Ktrkner  might  be  able  to 
manufacture  in  the  course  of  six  mouths,  with 
Any  machine  they  might  choose  to  employ;. and 
a.n  agreement  on  the  part  of  Hatch  &  Kirkner, 
to  devote  their  whole  time  and  attention  to  the 
manufacture  of  the  chains,  and  not  to  sell  or 
dispose  of  any  of  them,  so  as  to  interfere  with 
the  exelusiTe  privilege  secured  to  the  defendant 
of  purchasing  the  whole  quantity  which  it 
mktat  be  practicable  for  them  to  make. 

If  this  contract  was  real,  and  not  colorable, 
which  is  the  obvious  meaning  of  the  instruc- 
tion, and  the  defendant  had  no  pther  connec- 
tion with  Hatch  &  Kirkner  in  regard  to  these 
chains  that  what  grew  out  of  it,  it  would,  in 
the  opinion  of  the  court,  be  an  extraragant 
construction  of  the  patent  law  to  pronounce 
that  it  amoiuted  to  a  breach  of  the  plaintiff's 
patent-right,  by  fixing  upon'  the  defendant  the 
charge  of  having  used  the  plaintiff's  machine. 
Such  a  construction  would  be  highly  incon- 
voiient  and  unjust  to  the  rest  of  the  commun- 
ity, since  it  might  subject  any  man  who  might 
innocently  cmitract  with  a  manufacturer  to 
purchase  all  the  articles  which  he  might  be  able 
to  make  within  a  limited  period,  to  the  heavy 
.  penalty  inflicted  by  the  act,  although  he  might 
nave  been  ignorant  of  the  plaintiff's  patent,  or. 
tiiat  a  violation  of  it  would  be  the  necessary 
consequence  of  the  contract-  It  might  possibly 
extend  further,  and  affect  contracts  express  or 
implied,  though  of  a  more  limited  character, 
but  equally  innocent,  as  to  which,  however,  it 
is  not  the  intention  of  the  court  to  express 
396*]  *any  opinion,  as  this  case  does  not  call 
for  it. 

This  cause  was  argued  by  tbe  plaintiff's 
counsel  as  if  the  opinion  of  the  court  below  had 
been  given  upon  the  whole  of  the  (Evidence, 
fiut  this  was  not  the  case.  No  instruction  was 
asked  for  but  by  the  defendant's  counsel,  and 
thiit  was  confined  to  a  single  part  of  the  ease, 
tbe  connection  between  the  defendant  and 
Hatch  &  Kirkner,  in  regard  to  the  watch  chains 
which  the  latter  bound  themselves,  by  their 
contract,  to  manufacture  and  deliver  to  the 
former.  If  the  jury  had  been  of  opinion,  upon 
the  whole  of  the  evidence,  that  the  contract 
was  not  a  real  one,  or  that  that  instrument  did 
not  constitute  the  sole  connection  between  those 
parties,  or  that  the  toansactlon  was  merely 
colorable,  with  a  view  to  evade  the  law,  the 
jniy  were  not  precluded  hj  the  instruction 
from  considering  tbe  plaintifrs  patent-right  as 
violated,  and  finding  a  verdict  accordingly. 

Had  the  plaintiff's  counsel  thought  proper  to 
«all  upon  the  court  for  an  opinion  and  instruc- 
tion to  the  jury,  upon  any  points  arising  out  of 
the  whole,  or  any  part  of  tbe  evidence,  it 
would  have  been  their  duty  to  give  an  opinion 
upon  such  points,  leaving  the  conclusion  of 
fact  from  the  evidence  to  be  drawn  by  the  jury. 
Bat  this  course  not  having  been  pursued,  this 
•court  can  take  no  notice  of  the  evidence,  al- 
though spread  upon  the  record,  except  so  far 
48  it  is  connected  with  the  single  point  upon 
which  the  opinim  which  is  excepted  to  was  ( 
<•  14.  ed. 


given.  As  to  the  residue  of  that  opinion,  that 
"the  l^al  aspect  of  the.'case  would  [*867 
not  be  changM,  although  the  defendant  might, 
on  any  occasion,  have  supplied,  at  tiie  cost  of 
Hatch  &  Kirkner,  the  wire  from  which  the 
chains  so  manufactured  were  made,"  it  is  quite 
as  free  from  objection  as  the  preceding  part  of 
it,  since  it  stands  upm  precisdy  the  same  prin- 
ciple. 

Judgment  affirmed  with  coats. 


[Usury.    Lex  Loci  Contractus.] 

DE  WOLF 
». 

J.  JOHKSON,  R.  M.  Johnson,  W.  T.  Bany 
and  J.  Prentisb. 


In  a  contract  for  the  loan  of  monev,  tbe  law  of 
tbe  place  where  tbe  contract  la  made  Is  to  sovem ; 
and  it  la  Immaterial  that  tbe  loan  was  to  be  se- 
cnred  by  a  mortgage  on  lands  In  another  state. 

In  Biich  a  case,  the  statutea  of  usury  of  the 
state  where  the  contract  was  made,  and  not  those 
of  tbe  state  where  It  la  secured  by  mortgage,  are  to 
govern  It,  unless  there  be  some  other  circumstance 
to  ahow  that  the  parties  had  in  view  tha  laws  of 
tbe  latter  state. 

Although  a  contract  be  naurlous  In  Its  inception, 
a  subsequent  agreement  to  free  It  from  tbe  taint 
of  usury  will  render  It  valid. 

The  purchaser  of  an  equity  of  redemption  can. 
not  set  up  usury  as  a  defense  to  a  bill  brought 
by  the  mortgagee  for  a  foreclosure,  especially  If 
the  mortgageor  has  himself  waived  the  defense. 

Under  a  usury  law  which  does  not  avoid  the 
securities,  but  only  forbids  tbe  tnking  a  greater 
interest  than  six  per  centum  per  annum,  a  court 
of  equl^  will  not  refuse  Ita  aid 'to  recover  tha 
principal. 

A  certificated  bankrupt  or  Insolvent,  against 
whom  no  relief  can  be  bad,  la  not  s  necessary 
party  to  a  ault  In  equity ;  but  If  he  be  made  a  de- 
lendant,  he  cannot  be  examined  as  a  wttnesB  In 
tbe  canse,  until  an  order  has  been  obtained  upon 
motion  -for  that  purpose. 


•APPEAL  from  the  Circuit  Court  [•868 
A  of  Kmtncl^. 

This  was  a  bul  filed  by  the  appellant,  De 
Wolf,  in  the  court  below,  on  the  4th  of  Sep- 
tember, 1818,  for  a  foreclosure  of  a  mortgage 
given  by  Prentiss,  one  of  the  resi>ondents,  on 
the  7th  of  July,  1817,  to  secure  the  repayment 
of  the  sum  of  $62,000.  The  bill  alleged  that 
the  mortgageor  had  conveyed  his  equity  of  re- 
demption to  W.  T.  Barry,  a  deed  of  trust 
dated  the  16th  of  Ifarch,  1818,  describing  the 
lands  as  "all  those  tracts  or  parcels  of  land 
described  and  contained  in  a  deed  of  mortgage 
from  the  said  J.  Prentiss  to  the  said  7.  De 
Wolf,  dated  the  7th  of  July,  1817,"  "it  being 
the  intention  and  meaning  hereof,  that  after 
the  satisfaction  of  the  debts  set  forth  in  said 
deeds,  the  remainder  of  the  property  described 
in  said  deeds,"  "shall  be  hereby  conv^ed." 
According' to  the  provisions  of  the  deed,  Barry 


Hon. — Usurvt 

As  to  seneral  law  of  usury,  see  note  to  Levy  v. 
Gadstgr,  8  C ranch,  180 ;  as  to  tbe  law  of  place.  In 
r^ard  to  nsurr,  see  note  to  Blacum  v.  Pomeroy,  8 
Craneh,  221. 

Tbe  above  ease  of  De  Wolf  v.  Johnson  Is  relied 
on  as  antbority  that  tbe  purchaser  of  an  equity  of 
tcdemptlon  cannot  ahow  osury  In  tbe  mortgage  to 
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«zpoMd  tbe  premisea  for  aale  at  public  auction, 
on  the  27th  of  May,  1818,  "subject  to  the  en- 
cumbrances of  any  previous  mortgage  or  deed 
of  trust,  particularly  a  mortgage  deed  to  J. 
De  Wolf,  from  J.  Prentiss,  dated  the  7th  of 
July,  1817,"  "recorded  in  the  clerk's  office  of 
the  Fayette  County  Court,  and  to  which  all 
persons  wishing  to  purchase  are  referred  for 
more  .particular  information."   At  this  sale,  the 

rperty  was  vurchased  fay  J.  Johnson  and  R. 
Johnson.  Prentiss  filed  no  answer  to  the 
bill,  and  it  was  taken  pro  confesso  against  him. 
J.  Johnson  answered,  claiming  as  a  bonte  fide! 
purchaser  for  a  valuable  consideration,  and 
S69']  setting  up  the  defense  of  "usury  in  the 
contract  between  Prentiss  and  the  appellant, 
De  Wolf,  and  also  denying  notice  of  the  mort- 
gage except  by  vague  report,  which  report  was 
accompanied  with  the  suggestion  that  the  mort- 
nge  was  void,  aa  being  affeeted  with  usury. 
Barry  also  answered,  admitting  the  conveyance 
to  himself  by  Prentiss,  in  trust  to  sell,  which 
sale  he  had  effected  publicly,  and  in  good  faith, 
before  the  bill  filed;  and  in  pursuance  of  the 
sale  had  conveyed  to  the  defendants,  J.  &  R. 
M.  Johnson;  and  alleged  that  he  was  ignorant 
of  the  claim  of  the  plaintiff,  De  Wolf,  .except 
to  ftur  as  that  daim  was  reeogfnlzed  in  the 
deed  of  trust;  and  also  set  up  the  defense  of 
usury  between  the  mortgageor  and  mortgagee. 
The  other  defendant,  R.  M.  Johnson,  answered, 
recognizing  and  adopting  tbe  answer  of  J. 
Johnson,  and  denying  for  himself  all  knowledge 
of  the  mortgage  at  the  date  of  the  conveyance 
to  Barry.  He  also  averred  that  he  was  a  cred- 
itor of  Prentiss  to  the  amount  of  nearly  $600,- 
000,  for  which  be  had  no  other  security  than 
tiie  assignment  to  Barry,  through  which  be  de- 
rived title  to '  the  mortgaged  premisefl.  The 
cause  went  to  hearing  on  the  pleadings  and 
proofs,  and  Prentiss  was  admitted  as  a  witness 
on  the  part  of  the  other  defendants,  subject 
to  legal  exceptions;  but  it  did  not  appear  by 
the  transcript  of  the  record,  whether  the  decree 
of  the  court  below  was  grounded  upon  his  tea- 
timoigr.  It  appeared  by  the  other  evidence  in 
tbe  cause,  that  the  transaction  originated  in  a 
loan  made  by  De  Wolf  to  Prentiss,  in  the  state 

1. — Tbe  act  o£  Rhode  Island  of  1788,  after  pro- 
bibltfofc  (8-  1)  tbe  contractlDE  for  more  tban  six 
per  centam  per  annum  for  tbe  loan  of  money, 
wares,  goods,  etc.,  provides  (s.  S)  "tbat  a  sum 
equal  to  one-tb(rd  part  of  the  principal,  aod  all 
tbe  Interest  of  every  bond,  mortgaKe,  specialty, 
agreement,  contract,  promise  or  assurance  what- 
soever,  wblcb  shall  be  made  after  tbe  passing  of 
this  act.  for  tbe  payment  of  tnoney,  goods,  wares 
or  other  commodltieB  to  be  lent  on  usury,  wherein 
or  whereby  there  shall  be  received,  agreed  for,  or 
taken,  for  tbe  forbearance  or  giving  day  of  pay- 
ment above  tbe  rate  of  interest  expressed  In  the 
first  auction  of  this  act,  shall  be  forfeited  by  the 
creditor,  one  half  of  such  forfeiture  for  the  use 
of  the  state,  and  tbe  other  half  for  tbe  uae  of 
blra.  ber  or  them  who  will  prosecute  for  the  same. 
That  the  said  forfeiture  shall  and  may  be  recov- 
ered by  Information  or  action  of  debt,  before  any 
court  proper  to  try  tbe  same :  that  in  tbe  trial  of 
every  sncn  Information  or  a$tlon,  the  borrower  or 


defeat  a  foreclosure  in  Port  v.  Tbe  Bank  of  Uttca, 
7  Hill.  301,  406;  and  It  wns  followed  on  this  point 
in  Sands  v.  Church,  6  N.  T.  2  8eld.  S47,  352. 

In  Lloyd  V.  Scott,  4  Pet.  206,  229,  230,  tbe  Judge 
who  delivered  tbe  opinion  saya  that  In  the  above 
case  of  De  Wolf  v.  Johnson,  tbe  question  whether 
tbe  purchaser  of  the  equity  of  redemption  can  abow 
usury  In  tbe  mortrage  to  defeat  a  foreclosure 
was  not  Involved.  Bat  In  Sands  v.  Church,  6  N. 
T.,  352,  Uw  Judge  deUverlaa  tbe  opinion  ssja:  -I 
$44 


Rhode  Island,  *in  the  year  1815.  the  [*ST»> 
repayment  fif  which  was  secured  by  a  mort- 
gage up<m  the  lands  in  Kentucky,  whicb 
contract  was  afterwards  waived  by  the  par- 
ties, and  a  new  contract  entered  into  by  them 
in  the  state  of  Kentucky,  in  the  year  1817.- 
The  principal  question  of  fact  was,  whether 
either,  or  aoth  of  those  contracts,  was  void, 
under  the  usury  laws  of  either  of  those  states,, 
and  as  this  question  is  fully  oonsidered  in  tim- 
opinion  of  this  ooort,  it  lias  not  been  thought 
necrasary  to  extract  from  the  voluminous  maaa 
of  testimony  in  the  court  below,  tbe  general  re- 
sult of  the  evidence  as  hearing  upon  it. 

On  the  put  of  the  appellants,  it  was  oon- 
tended : 

1.  That  the  original  contract  of  1815,  if  usu- 
rious, was  not  void  according  to  the  laws  by 
which  it  ought  to  be  governed;  tbe  laws  <a 
Rhode  Island  not  avoiding  the  contract,  or 
the  securities  j^ven  for  it,  but  only  forfeiting- 
one-third  of  the  principal,  and  all  the  interest  of 
the  loan,  as  a  penalty  to  be  recovered  by  infor- 
mation or  action  of  debt. 

2.  That  the  contract  of  1817  was  free  from- 
the  taint  of  usury. 

3.  That  if  either,  or  both  those  contracts,, 
were  usurious,  the  defendants,  J.  ft  R.  H. 
Johnson,  could  not  take  advantage  of  the  uaurjr 
not  only  because  they  were  not  parties  to  the- 
contract,  but  because,  by  the  very  terms  of  the- 
deed  of  trust  to  Barry,  under  which  they  claim,, 
they'took  the  estate  in  controversy  sub-  [*3T1 
ject  to  tbe  prior  conveyance  to  tbe  appellant. 

On  the  part  of  the  respondents,  it  was  im~ 
siated: 

1.  That  the  loan  •(  1816  was  nsuriotu  anit 

void. 

2.  That  the  transaction  of  I8I7  was  a  device- 
to  secure  the  repayment  of  money  advanced  oni 
an  usurious  agreement. 

3.  That  money  advanced  on  an  nsnriona- 
agreement  eannoi  be  secured,  and  the  paymait 
enforced  in  a  court  of  equity,  at  the  instance- 
of  the  lender,  by  force  of  any  after  agreement 
of  tbe  lender  to  relinquish  the  usury,  and  of 
the  borrower  to  repay  tbe  money  lent* 

hirer  of  tbe  money,  goods,  wares  or  other  commo- 
dities, on  sucb  usurious  contract,  shall  be  admit- 
ted a  legal  witness.  If  not  Interested  In  the  event 
of  such  prosecution ;  provided,  nevertheless,  that 
all  informations  and  actions  for  tbe  recovery  of 
such  forfeiture  shall  be  brought  and  commenced 
within  one  year  after  each  forfeiture  shall  have 
accrued.  Provided  further,  tbat  nothing  In  tUa 
act  shall  extend  to  tbe  letting  of  cattle,  or  other 
usages  of  tbe  like  nature  In  practice  amongst  f aim- 
ers, or  maritime  contracts  amongst  merchants,  as> 
bottomry,  tuBurance,  or  course  of  exdiange,  as  natti 
been  heretofore  accustomed." 

Tbe  act  of  Kentucky  of  1798  prohibits  the  taking 
above  tbe  rate  of  six  per  centum  per  annum  as  the 
interest  for  tbe  loan  of  money,  wares  or  merchan- 
dise, and  declares  that  "all  bonds,  contracts,  cove- 
nants, conveyances  or  a asu ranees,  berenfter  to 
be  made  for  any  money  or  goods  so  to  be  lent,  on 
which  a  higher  Interest  to  reserved  or  taken  than 
Is  hereby  allowed,  shall  be  utterly  void." 


have  carefully  examined  that  cose  and  I  cannot 
arrive  at  tbat  concluBlon." 

In  Lloyd  V.  Scott  It  Is  held,  tbat  a  purchaser 
may  set  up  the  nsory  In  a  loan  by  way  of  an- 
nuity, charged  on  real  property. 

As  to  usury,  see  also  the  following  cases:  Nich- 
ols V.  Fearson,  7  Pet.  103 :  Gather  v.  Farm.  Bit. 
1  Pet.  43,  44 ;  Thornton  v.  Bk.  of  Wash.  8  Fet.  4Q  : 
Bk.  M  O.  8.  V.  Owens.  3  PeL  VU- 
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STS'l  •Mr.  Jonca  and  Mr.  P.  Hall,  for  the  ap- 
pellant, areued  that  contracts  being  to  be  gov- 
erned by  the  laws  of  the  country  where  they 
are  made,  as  to  their  na,ttiFe,  construction  and 
efFeet,  the  original  contract  of  181S  was  not 
within  the  statute  of  Kentucky  as  to  usury.* 
The  rate  of  interest  is  governed  by  the  law  of 
the  country  where  the  debt  was  contracted,  and 
not '  according  to  that  where  the  action  is 
brought.*  That  if  there  be  no  express  refer- 
ence to  any  other  place,  the  law  will  intend 
that  the  contract  was  to  be  executed  where  it 
was  made,  and  have  a  reference  to  the  law  of 
that  state.  Nor  would  taking  a  security  upon 
lands  in  another  country  vary  the  application 
of  the  rule.  Thus,  contracts  made  in  £ng1and, 
secured  by  mortgage  on  estates  in  the  West 
Indies,  are  construed  by  the  English  law.*  So, 
S7S*]  where  the  debt  was  contracted  *in  Ire- 
land, and  the  seciirity  given  in  England,  it  was 
held  that  Irish  interest  sltould  be  allowed.*  If 
the  contract  be  not  void  by  the  laws  of  the 
country  where  it  was  made,  it  can  never  become 
so  by  being'  carried  into  another  country  to  be 
fllf(aced;  if  valid  in  the  country  where  it  was 
msde,  it  will  be  valid  everywhere,  unless  some 
reason  of  policy  oppose  its  execution.*  Usury 
is  only  malum  prohibitum,  and  independent  of 
statutory  regulation,  the  parties  may  contract 
for  whatever  rate  of  interest  they  please.*  Un- 
less the  statute  of  usury  which  applies  to  the 
case  kmMm  the  emtraet,  tiw  defendant  cannot 
avail  himself  of  this  ground  of  defense.  F^l 
laws  are  atrictly  local,  and  the  statute  x)f 
Rhode  Island  is  merely  a  penal  law."  The  re- 
spondents,  seeking  to  avail  themselves  of  usury 
in  a  contract  made  in  that  state,  must  show 
that  it  would  be  a  good  defense  there.*  If  the 
contract  of  1816  were  good  under  the  law  by 
which  it  ourikt  to  be  governed,  it  would  not  be 
invalidated  by  the  subsequent  contract,  even  if 
that  were  void."  But  the  contract  of  1817 
was,  in  fact,  free  from  usury,  and  would  have 
the  effect  of  purifying  theprevious  contract 
S74*]  *from  alt  taint."  Where  usurious  se- 
curities have  been  destroyed  by  mutual  consent, 
a  promise  by  the  borrower  to  repay  the  princi- 
pal and  legal  interest  is  binding.'*  As  to  the 
sale  of  stock,  if  it  was  fair  and  bona  fide,  and 
not  with  a  view  to  evade  the  statute,  it  would 


I.  — Ord.  on  Usary,  32,  d;  Blancbard  v.  Busaell, 
IS  Mass.  Rep.  4 ;  Htcka  t.  Brown,  12  Jobns.  Rep. 
142;  5  Dar*B  Rep.  322;  2  Washlnston's  Rep.  282: 
Van  Bdmsdyke  v.  Kane,  1'  Gallb,  Bep.  871 ;  4 
Days  Rep.  M. 

X — ^2  J^ns.  Cb.  Cas.  860. 

& — De  War  v.  Span,  8  Term  Rep.  42B. 

— Cbampant  v.  Lord  Banelagb,  1  Bq.  Cas.  Abr. 

S.-— 8  Dall.  Bep.  370,  note ;  Cowp.  Bep.  841. 
fl.— 8  Wbeat  Bep.  S6S. 

7.  — Scovllle  V.  Canfleld.  14  Johns.  Bep.  889 ;  4 
Burr.  Bep.  22S1 ;  2  Mod.  Beo^  807 ;  Ord.  on  Usniy, 
IM. 

8.  — ^Tbompson  v.  Ketchnm.  fl  Johns.  Rep.  188 :  8 
Esp.  N.  P.  163. 

9. — Swartont  v.  Pajne,  19  Jobns.  Bep.  294. 

10.  — Comyn.  on  TTBury,  183-186. 

II.  — Ord.  OD  Usury,  103 ;  3  Day's  Bep.  8S0 :  10 
Uan.  Rep.  121;  Barnes  v.  ffeodly,  2  Taunt.  Bep. 
184;  Cbadbom  v.  Watts.  10  Hafa.  Bep.  128. 

«  li.  ed. 


not  invalidate  the  contract.**  As  to  the  amount 
advanced  in  treasury  notes,  they  are  to  be  put 
on  a  feoting  with  bank  notes,  and  if  received 
in  payment,  are  to  be  considered  as  cash."  A 
tender  in  bank  notes,  if  net  objected  to,  is 
good.**  The  sum  paid  as  rent  is  not  usurious, 
unless  paid  in  consequence  of  a  previous  cor- 
rupt agreement.**  A  payment  in  the  nature  of 
a  penalty  is  not  usurious.**  If  there  be  any 
usury  at  all  in  the  new  contract  of  1817,  it  has 
crept  in  by  mistake  and  miscalculation,  and 
that  will  not  avoid  it."  The  testimony  of 
Prentiss  to  prove  the  alleged  usury  is  inadmis- 
sible, because  he  is  a  partv  upon  the  record.  Is 
liable  for  costs,  is  directly  interested  in  the 
event  of  the  *suit,  and  is  concluded  by  ["S7& 
the  decree.**  And  finally,  even  if  usury  exist, 
and  be  ever  so  clearly  proved,  the  defendants, 
J.  &  R.  M.  Johnson,  cannot  take  advantage  of 
it,  since  they  purchased,  subject  to  De  Woirs 
mortgage,  which,  if  usurious,  is  not  to  be  taken 
as  absolutely  void.'* 

Mr.  Webster  and  iSr.  Bibb,  contra,  admitted 
the  general  rule  as  to  the  lex  lod  contrurtius, 
but  contended  that  the  present  contract  was 
made  with  a  view  to  the  laws  of  Kentucky, 
where  the  borrower  was  domiciled,  where  the 
security  was  given,  and  where  the  money  was 
to  be  repaid.  It  was  an  exception  to  the  rule, 
that  where  the  contract  was  made  in  one  coun- 
try with  a  view  to  the  laws  of  another,  the 
statutes  of  the  latter  were  to  govern  it.**  lliia 
was  founded  upon  the  same  reason  vrith  the 
rule  itself,  i.  e.,  the  intention  of  the  parties. 
Another  exception  is,  where  the  parties  go  from 
one  country  into  another,  and  there  make  a 
contract  with  a  view  to  evade  the  laws  of  the 
former.  So,  if  it  be  against  the  public  policy 
of  the  country  where  performance  of  the  con- 
tract is  sought,  to  enforce  it,  the  rule 
*does  not  apiriy.**  But  it  was  insisted  [*S7e 
that  by  the  law  of  Rhode  Island,  where  the 
original  ajp^ement  was  made,  it  was  absolutely 
void;  and,  as  such,  could  not  be  enforced  in 
any  other  state  or  country.  But  the  statute  of* 
Kentucky,  which  was  the  law  properly  appli- 
cable to  the  case,  not  only  prohibited  the  usuri- 
ous contract,  but  absolutely  avt^ed  the  secnri- 


12.  — 8  Term  Rep.  831 ;  8  Bast's  Bep.  807 :  Ord. 
on  Usury,  76 :  2  Dall.  Rep.  92 ;  Comyn  on  usnir, 
110;  1  Esp.  N.  P.  40.  178.  . 

13.  — 3  Burr.  Bep.  1616;  1  Burr.  Bep.  462;  9 
JobDB.  Rep.  120. 

14.  — 3  Term  Rep.  654;  7  Jobns.  Bep.  476;  19 
Jobns.  Rep.  608 ;  10  Mass.  Rep.  284. 

16. — Comyn  on  Usury,  187 ;  7  Mod.  Bep.  118 ;  S 
Mass.  Rep.  101,  268 ;  10  Mass.  Bep.  121 ;  4  Bnrr. 
2263. 

16.  — Comyn  on  Usury,  72. 

17.  — Ord.  on  Usury,  37 ;  1  Camp.  N.  P.  140 ;  3 
Wila  300 ;  4  Burr,  2253 ;  9  Maes.  Rep.  49 ;  1  Bos. 
&  Pall.  140. 

18.  — Pblll.  Evld.  57,  61,  62  ;  6  Jobns.  Ch.  Cas. 
96;  14  Bast's  Rep.  506;  10  Jobna  Bep.  90;  2 
Wheat.  Bep.  198,  note;  20  Jobna  Bep.  142;  5 
Bsp.  N.  P.  166 ;  6  Wheat.  Kep.  IW. 

10. — Green  v.  Kemp,  13  Mass,  Bep.  515;  1ft 
Mass.  Rep.  06:  6  Jobna.  Cb.  Rep.  122,  555;  10 
Jobns.  Rep.  202;  16  Jobns.  Rep.  655:  1  Taunt. 
414:  9  Mass.  Bep.  48;  Bac  Abr.  tit.  Usury  (F)  ; 
Bull.  N.  P.  224 : 1  Johns.  Ch.  Rep.  158. 

20.  — Huber  V.  Pneleet.  torn.  3.  1.  1,  tit.  8;  RoV 
iDson  V.  Bland,  2  Burr.  1077. 

21.  — 8  Dall.  874,  note;  Hargr.  Co.  Utt  79,  K 
44,  note;  8  Atk.  T27;  1  Vcrn.  428. 
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itifB.  It  was  well  settled,  that  an^  device*  how- 
ever specious,  by  which  illegal  interest  is  re- 
■wrred,  would  render  the  contract  V«id.^  Even 
a  beneficial  purchase  by  the  lender,  or  disad- 
vantageous purchase  by  the  borrower,  will  be 
•considered  within  the  statutes  of  usury,  if  con- 
nected  with  a  loan,  or  treaty,  or  communica- 
tion for  a  loan.'  So  a  sale  of  goods,  or  stock, 
■as  a  contrivance  to  evade  the  usury  laws,  avoids 
ihe  contract.'  And  if  the  lender,  m  part  of  his 
^tdvanee,  give  a  bill  or  note,  payable  at  a  future 
and  charges  interest  from  the  date  of  the 
contract,  it  is  usurious.*   A  contract,  void  upon 


•of  money,  on  an  usurious  contract,  seelcs  to  en- 
force his  securities  in  a  court  of  equity,  the 
aeeurities  will  be  declared  void,  and  ordered  to 
^  delivered  up;  and  in  this  respect,  the  rule  is 
different  where  the  borrower  himself  applies  to 
the  court  for  relief,  in  which  latter  case  he 
must  pay,  or  offer  to  pay,  the  princi^l  and 
interest  lawfully  due,  l^fore  he  is  entitled  to 
relief.*  But  it  is  suflicient  if  a  contract  be 
-prohibited  by  positive  law  for  a  court  of  equity 
to  refuse  its  aid  in  enforcing  it,  whether  the 
securities  given  be  expressly  declared  void  or 
not.  The  other  defendants,  claming  to  stand  In 
the  place  of  Prentiss,  as  his  assignees  and  cred- 
itors, have  a  clear  legal  and  equitable  right  to 
:take  advantage  of  the  illegality  of  the  contract 
made  with  him,  and  which  was  attempted  to 
be  secured  by  a  mortgage  upon  his  property. 

Mr.  Justice  Johnson  delivered  the  opmion  of 
.the  court: 

This  cause  has  been  discussed  very  much  at 

i9aige,  and  with  a  degree  of  talent,  candor,  and 
research,  very  satisfactory  to  the  court.  In  pro- 
ceeding to  consider  it,  however,  we  thjnk  it  ad- 
visable to  deviate  from  the  order  in  which  the 
points  were  exaitiined  at  the  bar,  and  to  pursue 
Ihem  as  they  arise  in  the  progress  of  the  suit. 
In  the  year  1818,  the  complainant  filed  his 

,878"]  bill  in  'the  Qrcuit  Court  of  the  United 
States  for  Kentucky,  to  obtain  a  foreclosure  of 

a  mortgage  given  to  secure  the  sum  of  sixty- 
two  thousand  dollars,  and  bearing  date  July  7, 
1817.    The  debt  secured  was  payable  by  in- 

TStalments,  only  one  of  which  was  due  when 
the  bill  was  filed,  but  in  the  progreaa  of  the 

■cause  all  the  instalments  falling  due,  they  were 

imO,  by  consent,  admitted  into  the  pleadings,  as 
if  introduced  by  supplemental  bill. 

The  bill  first  sets  out  the  mortgage  and  the 
breach,  and  then  proceeds  to  allege  that  Pren- 

tiss,  the  mortgageor,  had  conveyed  his  equity 
of  redemption  to  W.  J.  Barry,  who  had  sold  to 

-James  Johnson  and  K.  M.  Johnson,  the  two 
latter  of  whom  were  then  in  possession. 


1.  — Cowp.  Hi  ;  8  Boa.  &  Pull.  154  ;  Cro.  Bits.  27. 

2.  — 1  Scb.  A  Lef.  116,  182.  119,  note;  Cblttr  on 
Bills,  94,  96;  Bae.  Abr.  Usury,  (C)  2;  1  Johns. 

•Cat.  S36:  Cowp.  796,  770;  Cro.  Jac.  44a 

8.-2  Doo^.  785 :  Cowp.  788 ;  1  Atk.  861 ;  Bae. 
Abr.  Usur7  (C),  8,  9,  18 ;  2  Ves.  166 :  7  J^hns  Rep. 
106 ;  8  Term.  Hep.  681 ;  1  Bro.  Ch.  Bep.  149,  161 ; 
liBp.  N.  P.  11 :  Ambl.  871 ;  1  Jobna.  Ch.  Rep.  B87. 

_  4.-^13  Johns.  Rep.  40 :  2  Johna  ClL  Bep.  192 ;  4 
-Taunt.  810 ;  1  Bos.  A  Pall.  144. 


^6.- 


Camp.  M.  P.  167 ;  8  Johns.  Bep.  SSS. 
Jobna  Cb.  Bep.  122. 


Prentiss  files  no  answer,  «nd  In  due  eonrse 
the  bill,  as  to  him,  is  ordered  to  be  taken  pr« 
oonfesso.  James  Johnson  files  an  answer, 
claiming  as  bona  fide  purchased  for  a  valu- 
able consideration,  and  setting  up  the  defense 
of  usury  in  the  contract  between  Prentiss  and 
the  complainant,  and  putting  the  complainant 
generally  iipon  his  proof.  He  also  denies  no- 
tice of  De.Wolf's  mortgage,  otherwise  than  by 
vague  report,  which  report,  he  alleges,  was  ac- 
companied with  the  suggestion  that  uie  mort- 
gage to  De  Wolf  was  affected  with  usury,  and 
void,  , 

At  a  subsequent  day,  Barry  also  answers,  ad- 
mitting the  conveyance  to  himself  by  Prentiss, 
in  trust  to  sell,  which  sale,  be  alleges,  he  had 
effected  publicly,  and  in  good  faith,  before  the 
bill  was  filed;  and  in  pursuance  of  such  sale, 
had  conveyed  *to  the  Johnsons.  He  [*S79 
further  alleges  that  at  the  time  of  the  execu- 
tion of  the  deed  of  trust  to  him,  "he  was  ig- 
norant of  the  complainant's  claim,  except  so 
far  as  that  claim  ia  recognized  in  the  deed  of 
trust,"  and  also  sets  up  toe  usury  between  the 
mortgageor  and  mortgagee,  in  avoidance  of 
the  mortgage. 

R.  M.  Johnson  also  files  an  answer,  in  which 
he  recognizes  and  adopts  the  answer  of  James 
Johnson,  and  further  denies,  altogether,  knowl- 
edge of  the  mortgage  to  De  Wolf  at  the  date  of 
the  transfer  to  Barry.  He  then  sets  out  that 
he  is  a  creditor  of  Prentiss  to  the  amount  of 
near  $500,000,  for  which  he  has  no  other  se- 
curity than  the  assignment  to  Barry,  through 
which  he  derives  title  to  the  mortgaged  premi- 
ses. 

Upon  this  state  of  the  pleadings,  with  a  few 
formal  and  Immaterial  additions,  the  parties 
went  into  their  proofs.  And  as  the  complain- 
ant exhibited  his  mortgage  in  legal  form,  and 
with  all  the  evidence  of  autlienticity  required 
by  law,  it  followed  that  the  defendants  were 
put  upon  their  proof  to  maintain  the  grounds 
on  which  they  sought  to  avoid  it. 

It  was  not  contended  that  in  the  immediate 
contract  on  which  the  bill  was  founded,  there 
was  any  usurious  taint  belonging  to  that  trans- 
action itself.  The  ground  taken  was  usury  in 
a  transaction  anterior  by  two  years,  out  of 
which  the  mortgage  in  question  drew  its  origin, 
and  from  which  the  usurious  taint  was  supposed 
to  be  transmitted  either  directly  or  incidental- 
ly. The  case  proposed  to  be  established  in 
proof  *was,  that  in  the  year  1815  there  [*S80 
was  a  negotiation  for  a  loan  between  these  pw- 
tie's,  the  scene  of  which  was  in  Bristol,  Rhode 
Island.  That  the  sum  to  be  loaned  was  $83,- 
000,  but  which  sum  in  fact  was  reduced  below 
$80,000,  by  means  which  they  contended  were 
resorted  to  for  the  purpose  of  disguising  the 
usurious  interest,  to  be  retained  by  way  of 
premium,  or  bonus,  or  imposition.  That  the  in- 
terest actually  stipulated  for  was  twelve  per 
cent.,  of  which  six  per  cent,  was  reserved  in  a 
bond  executed  at  the  time  for  $111,000,  com- 
prising compound  interest,  there  being  no  an- 
nual interest  reserved.  The  other  six  per  cent, 
was  secured  under  the  aspect  of  a  rent  payable 
out  of  lands  in  Kentucky,  for  which  Prentiss 
executed  absolute  conveyances,  and  De  Wolf 
stipulated  to  reconvey  on  the  payment  of  the 
amount  for  which  Prentiss  gave  his  bond,  and 
a  sum  annually,  by  way  of  rent,  equal  to  eix 
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per  cent,  upon  i&e  $83,000,  ttiat  Ii,  the  eum  of 
«4^8D. 

This  rent,  it  seems,  vee  paid  the  first  year, 
toother  with  an  additional  sum  of  $498,  added 
as  interest  and  damages. 

And  a  bill  for  the  sum  of  $4,980  was  drawn 
the  second  year  by  De  Wolf  upon  Prentiss,  pay- 
able in  Philadelphia,  but  this  was  retum»l  un- 
der protest,  and  subsequently  taken  up  by  a 
bill  for  $5,164,  indorsed  by  J.  T.  Meder,  Jun. 

The  evasion  of  the  statute  against  usury, 
supposed  to  have  been  practiced  upon  Prentiss 
In  making  up  the  sum  of  $83,000,  tiad  relation 
to  three  items.  The  first,  a  sum  of  about  $32,- 
381*]  000,  'admitted  into  the  computation  as 
the  price  set  upon  fifteen  shares  of  the  Lexing- 
ton Manufacturing  Establishment,  transferred 
by  De  Wolf  to  Prentiss.  The  second,  treasury 
notes  to  the  amount  of  $20,311.94,  received  at 
par;  and  the  third,  $30,802.78,  bills  drawn  up- 
on Philadelphia  also  taken  at  |iar.  Upon  these 
three  items  there  was  an  estimated  loss  sus- 
tained of  about  $3,400. 

The  contract  of  1815  was  unquestionably  en- 
tered into  in  the  state  of  Rhode  Island,  and  was 
there  reduced  to  writing;  but  had  a  view  to 
Kentucky  for  its  consummation.  As  it  entered 
into  the  contract  that  Prentiss  should  secure 
De  Wolf  by  a  eonveyanoe  of  Kentncky  land  to 
a  large  amount,  two  agents  were  employed  and 
intrusted  by  De  Wolf,  with  the  securities  to  be 
passed  to  Prentiss,  and  a  power  to  draw  upon 
iiim  for  the  money,  to  be  paid  in  Philadelphia; 
which  Prentiss  was  to  have  the  benefit  of,  upon 
complying  with  the  articles  of  his  contract,  pur- 
porting aa  absolute  conveyance  of  the  land. 
The  place  where  the  contract  of  repayment  of 
the  principal  on  the  part  of  Prentiss  was  to  be 
fulfilled,  appears  no  farther  than  this,  that  the 
bond  is  given  to  pay  generally,  without  regard 
to  place,  and  the  money  to  be  paid  by  way  of 
rent,  appears  by  the  subsequent  acts  of  the 
parties  respecting  the  bills  drawn  for  the  rent, 
to  have  been  payable  in  Philadelphia. 

The  contract  of  1817,  in  which  this  mortgage 
ori^nated,  was  executed  in  Kentucky,  and  had 
its  inception  in  an  intimation  fT<m  Prentiss  of 
S8S*]  a  'design  to  avail  himself  of  the  plea 
of  usury.  Upon  this,  De  Wolf  repaired  to  Ken- 
tucky, and  there  instituted  a  new  nego'tiation 
with  Prentiss  personally,  having  for  its  object 
to  clear  the  contract  from  all  iisurious  inci- 
dents, and  to  take  security  for  the  sum  loaned, 
«t  the  legal  interest  of  Kentucky,  which,  as  well 
as  that  of  Rhode  Island,  is  six  per  cent.  Ac- 
«ordingly,  all  the  Instruments  of  writing  which 
ai^rtained  to  the  old  contract  were  sorren- 
iered  mutually,  and  a  new  mortgage  given  to 
secure  the  balance  now  sued  for;  the  original 
sum  having  been  reduced  by  large  actual  pay* 
ments  to  the  sum  for  which  this  mortgage  was 
given,  and  which  includes  the  same  premises 
conveyed  under  the  prior  contract. 

The  defense  set  up  rests  upon  the  assump- 
tion that  the  new  eontraet  was  not  purged  of 
the  usury;  or,  rather,  that  the  whole  contract 
of  1815  was  void,  and  could,  therefore,  form  no 
basis  or  consideration  for  the  contract  of  1817. 
Or  if  not  whollpr  void,  it  comprised  several 
items  of  an  usurious  character,  which  ought  to 
be  included  in  the  new  contract.  And  here 
two  preliminary  questions  arose,  the  first  of 
which  was,  whether  the  lex  loci  m  the  contract 
a  I.,  ed. 


of  1815  was  Rhode  Island  or  Kentucky.  By 
the  usury  laws  of  the  latter,  the  contract,  and 
all  the  securities  given  for  It,  are  void,  both  for 
principal  and  interest.  By  the  laws  of  the 
lormer,  although  it  is  proidbited  to  take  more 
than  six  per  cent,  interest,  and  a  penalty  im- 
posed for  the  offense,  the  act  does  not  render 
the  contract  void,  certainly  not  for  the  princi- 
pal sum.  By  the  laws  of  Kentucky,  'it  ['SSS 
is  supposed  that  the  principal  debt  being  abol- 
ished, there  could  be  no  consideration  to  sus- 
tain the  new  contract;  by  the  laws  of  Rhode 
Island,  that  the  reverse  would  be  the  effect,  un- 
less, as  was  contended  in  argument,  that  the 
simple  prohibition  of  such  a  contract,  which  is 
express  in  the  Rhode  Island  act,  would  affect 
it  with  the  character  of  an  illegal  contract,  and, 
as  such,  one  which  a  court  of  equity  would  not 
lend  its  aid  to  carry  into  effect. 

With  regard  to  uie  locality  of  the  contract 
of  181S,  we  have  no  doubt  that  it  must  be 
governed  b;^  the  law  of  Rhode  Island.  The 
proof  is  positive  that  it  was  entered  into  there, 
and  there  is  nothing  that  can  arise  a  question 
but  the  drcumstance  of  its  making  a  part  of 
the  contract,  that  It  should  be  secured  by  con- 
veyances of  Kentucky  land.  But  the  point  is  es- 
tablished, that  the  mere  taking  of  foreign  se- 
curity does  not  alter  the  locality  of  the  con- 
tract with  regard  to  the  legal  interest.  Taking 
foreign  security  does  not  necessarily  draw  after 
it  the  consequence  that  the  contract  is  to  be 
fulfilled  where  the  security  is  taken.  The  legal 
fulfillment  of  a  contract  of  loan,  on  the  part  of 
the  borrower,  is  repayment  of  the  money,  and 
the  security  given  is  but  the  means  of  seeuring 
what  he  has  contracted  for,  which,  in  the  eye 
of  the  law,  is  to  pay  where  he  borrows,  unless 
another  place  of  payment  be  expressly  desig- 
nated by  the  contract.  No  tender  would  have 
been  effectual  to  discharge  the  mort^gee,  un- 
less made  in  Rhode  Island.  On  a  bill  to  re- 
deem, a  court  of  equity  would  not  have  listened 
to  the  idea  of  'calling  the  mortgagee  to  [*S84 
Kentucky  in  order  to  receive  a  tender.  * 

In  the  effort  to  sustain  his  defense  under  the 
laws  of  Rhode  Island,  the  defendants  have  in- 
troduced into  tbe  cause  the  examination  of 
their  co-defendant,  Prentiss,  taken  at  the  in- 
stance of  themselves,  and  received  in  the  court 
below  subject  to  legal  exceptions.  We  are  not 
informed  whether  the  court  below  actually 
recognized  it  as  competent  evidence,  since  the 
grounds  on  which  that  court  dismissed  the 
bill  are  not  spread  upcm  the  record.  It  is 
enough  that  it  does  not  appear  to  be  rejected; 
we  are  now  called  upon  to  pass  an  opinion 
upon  it. 

The  only  grounds  upon  which  an  argument 
has  been  made  in  support  of  the  admissibility 
of  Prentiss'  deposition,  have  been,  that  the  com- 
plainant aven  him  to  be  insolvent,  which  fact 
the  testimony  In  the  cause  goes  also  far  to  es- 
tablish; and  Uiat  his  deposition  was  taken  be- 
fore he  was  in  reality  made  a  party  by  the  ser- 
vice of  a  supoena.  But  on  no  principle  can 
his  evidence  be  adjudged  competent.  It  is 
true,  that  cases  occur  in  which  certificated 
bankrupts  are  struck  out  of  a  record  and  made 
witnesses;  but  if  this  was  a  case  in  which  a  mo- 
tion to  strike  out  could  have  been  sustained, 
the  motion  should  have  been  made,  and  the 
party's  name  expun|;ed  from  the  record.  On  no 
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prindpk  conld  lie  be  made  a  witness  while  he 
was  himself  a  party.  He  may  have  had  little 
or  no  interest  in  the  event  of  the  suit,  except 
as  to  the  costs;  but  still,  while  a  party  to 
the  record,  he  could  not  be  examined.  We 
385"]  *lcnow  of  no  exception  to  this  rule,  what- 
ever he  the  court  in  wluch  the  question  occurs, 
except  it  be  in  the  administration  of  certain 
branches  of  the  admiralty  jurisdiction.  From 
the  views  that  we  take  of  the  case,  however, 
we  do  not  find  it  necessary  to  inquire  whether 
there  is  suffident  evidence  in  the  cause,  after 
rejecting  the  evidence  of  Prentiss,  to  sustain 
the  facts  on  which  the  defense  rests.  If,  with 
the  aid  of  that  testimony,  the  defense  cannot 
be  sustained,  a  fortiori,  it  cannot  be  without  it. 
And  here  it  may  be  proper  to  premise,  as  was 
Yery  correctly  remarked  in  the  argument,  that 
there  has  not  been,  in  fact,  any  contrariety  of 
opinion  expressed  by  the  counsel  on  the  law  of 
usury.  Usury  is  a  mortal  taint  wherever  it 
exists,  and  no  subterfuge  shall  be  permitted  to 
conceal  it  from  the  eye  of  the  law;  this  is  the 
substance  of  all  the  cases,^  and  they  only  vary 
as  they  f<dIow  the  detours  through  whidi 
they  have  had  to  pursue  the  money-lend- 
er, Bnt  one  difficulty  presents  itsdf  here 
of  no  ordinary  kind.  It  is  not  very  easy  to 
discover  how  the  taint  of  Rhode  Island  usury 
ean  infuse  itself  into  the  veins  of  a  Kentucky 
contract.  The  defense  would  not  admit  of  a 
moment's  reflection  if  it  rested  on  the  direct 
effects  which  laws  against  usury  have  upon 
contracts.  Whatever  sums  may  have  t>een  de- 
rived through  the  usurious  contract  of  1815,  to 
the  contract  of  1817,  they  would  not  affect  the 
latter  with  usury  unless  introduced  in  viola- 
tion or  evasion  of  the  laws  of  Kentucky,  for 
the  two  contracts  are  governed  by  laws  that 
have  no  connection.  But  it  makes  very  little 
386*j  difference  "in  this  case,  since,  if  the 
contract  of  1817  is,  either  in  whole  or  in  part, 
nnconidonable,  this  court  would  not  lend  its 
aid  to  execute  it  as  far  as  it  was  unconsciona- 
ble, and  the  argument  goes  to  show  that  it  par- 
takes of  that  character,  because,  admitting 
that  the  law  of  Bhode  Island  did  not  render  the 
contract  of  1815  null  and  void,  for  the  princi- 
pal sum  loaned,  yet  the  sum  exhibited  in  that 
contract,  as  principal,  and  so  transmitted  to  the 
latter  contract,  contained  sundry  items  which, 
to  ia  (ibntended,  were  passed  upon  Prentiss  at  u 

Seat  loss,  Mid  under  drcumstances  calculated 
serve  aa  a  disguise  to  usury. 
And  first  as  to  the  shares  in  the  Lexington 
U^nfaeturing  Company;  these  were  fifteen  in 
number,  and  appear  to  have  been  taken  by 
Prentiss  on  account  of  the  $83,000,  about  $2,- 
000  a  share.  The  whole  of  which,  there  is  rea- 
son to  think,  was  sunk  in  his  hands,  in  the  gen- 
eral wreck  of  the  adventure. 

It  cannot  be  denied  that  this  is  a  suspicious 
item;  it  does  not,  in  general,  comport  with  a 
negotiation  for  a  loan  of  money,  that  any- 
thing should  enter  into  the  views  of  the  parties 
but  money,  or  those  substitutes  which,  from 
their  approximation  to  mone^,  circulate  with 
corresponding  if  not  equal  facility.  Still,  how- 
ever, like  every  other  case,  it  is  open  to  expla- 
nation, and  the  question  always  is,  whether  it 
waa  or  was  not  a  subterfuge  to  evade  the 
laws  against  usury.  And  here  it  is  to  be  ob- 
served,  that  it  ii  not  every  sale  which,  in  a  n«- . 
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gotiation  for  a  loan,  will  taint  the  transaetlon 
with  usury;  for  it  may  "comport  per-  [•887 
fectly  with  the  general  views  of  the  borrower 
to  make  such  a  purchase,  or  to  take  the  article 
even  in  preference  to  money.  I  would  illus- 
trate this  by  the  case  of  a  merchant  who  pro- 
poses to  borrow  a  capital  to  adventure  in  trade, 
and  who,  instead  of  money,  receives  an  assort- 
ment, at  a  fair  price,  adapted  to  that  trade. 
There  would  be  no  ground  for  attributing  to 
such  a  transaetltm  a  design  to  evade  the  stat- 
nte.  But  in  what  does  vxe  present  case  vary 
from  that?  Prentiss  had  embarked  in  a  man- 
ufactory, of  the  prospects  of  which  he  enter- 
tained the  highest  hopes.  He  .either  t>elievedr 
or  endeavored  to  persuade  others,  that  it  would 
yield  fifty  per  cent.  The  De  Wolfs  had  em- 
barked, on  his  representations,  $30,000  in  the 
enterprise.  No  experiments  had  been  yet 
mode  from  which  any  doubts  could  be  excited, 
nor  is  there  any  proof  that  the  stock  was  fall- 
ing. Under  these  circumstances,  he  proposes 
to  take  back  the  shares  if  he  could  procure 
money  to  complete  the  establishment.  The 
connection  between  the  actual  loan,  and  tak- 
ing the  shares  aa  part  of  tha  loan,  was  easy 
tiuA  natural,  and  the  Interest  of  twelve  per 
cent.,  with  other  inddental  advantages  held  out 
for  the  loan,  may  well  be  estimated  aa  the  ac- 
tual inducement,  without  supposing  that  De 
Wolf  was  (>onscious  of  passing  this  item  upon 
Prentiss  at  an  inflated  price.  Prentiss  had 
himself  put  a  value  upon  these  shares  but  a 
short  time  before,  in  the  sale  to  De  Wolf,  at 
nearly  the  same  price,  and  De  Wolf  was  either 
his  dupe,  or  the  shaies  were  resold  at  their 
value.  Prentiss'  continuing  "eonfl-  r*S8ft 
dence  in  their  value  is  positively  dedncea  from 
the  efforts  he  made  to  complete,  at  every  ha- 
zard and  sacrifice,  the  establishment  to  whicb 
those  shares  appertained.  He  still  thought  it 
a  profitable  investment,  and  so  had  De  Wolf 
thought  it,  or  he  would  not  have  made  so  large 
an  investment  without  an  atom  of  security  but 
what  was  to  be  found  in  his  anticipations  from 
the  establishment  itself.  It  is  conclusive  that 
this  was  no  heterogeneous  disconnected  artiel* 
forced  into  the  negotiation,  but  intimately  con- 
nected with,  if  not  the  primary  object  of,  the 
loan;  that  the  price,  however  inflated,  was  that 
which  both  parties  had,  by  previous  unequiv- 
ocal acts,  set  upon  tt;  and  if  it  could  be  said  to 
have  a  market  value,  there  is  no  evidence  that 
it  waa  above  its  market  value;  and,  finally, 
that  it  was  an  actual  transfer  of  interest  with 
a  view  to  acquire  the  article,  and  not  merely  to 
throw  it  upon  the  market  in  order  to  raise 
money.  It  was  a  real  transaction,  and  not  a 
subterfuge. 

On  the  subject  of  the  treasury  notes  and  bills 
drawft  on  Philadelphia,  we  can  perceive  noth- 
ing usurious,  or  even  unconscionable,  in  thia 
part  of  the  transactim.  As  to  treasury  notes, 
they  were  thrown  into  droulation  as  money* 
and  it  is  an  historical  fact  that  they  were 
worth  all  they  purported  to  be  worth,  notwith- 
standing the  casual  depreciation  which  the  em- 
barrassments of  the  country,  and  the  scarcity 
of  gold  and  silver,  may  have  produced;  and  as 
to  the  bills  on  Philadelphia,  we  are  induced  to 
believe  that  payment  in  that  form  was  a  benefit 
conferred  on  the  borrower.  "From  the  ["S8» 
well  known  course  <tf  trade  between  Kentucky 

-WlieY>  10. 
Digiiized  by  VjOOg  IC 


1825 


Db  Wolf  v.  Johnson  pr  al. 


38> 


«nd  Philadelphia,  it  would  scarcely  have  been 
possible,  at  that  time,  or  perhaps  at  any  time, 
:o  Have  suited  them  better  in  making  a  pay- 
aunt  of  money  intended  to  be  transported  to, 
kiia  iistid  in,  Kentucky.  With  regard  to  the 
.Inlls,  it  is  in  evidence  that  there  was  no  loss 
incurred;  and  on  the  treasury  notes,  not  as 
much  as  the  transportation  of  cold  and  silver 
would  have  cdat,  calculating  all  the  incidents  to 
actual  transportation.  But  what  if  these  pay- 
ment* had  been  made  in  Rhode  Island  bank 
bills?  Would  there  have  been  a  pretext  of 
InrkiBg  usury  in  sucli  a  payment!  Yet  who 
can  doubt  that  the  payment  would  have  been 
Un  convenient  than  that  actually  made!  In 
all  probability,  with  reference  to  gold  and  sil- 
ver and  the  exchange  or  depreciation  in  Ken- 
tucky, the  paper  of  Rhode  Island  would  have 
been  equally,  if  not  more  disadvantageous.  It 
is  not  on  such  vague  and  equivocal  grounds 
-that  courts  infer  the  presence  of  usury.  But 
there  is  one  consideration  with  reference  to 
this  part  of  the  cause  which  is  condusive. 
There  is  no  evidence  in  the  record  that  these 
payments  were  in  any  way  forced  upon  Pren- 
tiss. On  the  contrary,  for  anything  that  ap- 
pears in  the  evidence,  it  may  have  been,  in 
both  instances,  the  payment  of  his  own  choice. 
In  a  letter  not  long  before  the  loan,  he  actually 
((uotes  bills  on  Philadelphia  from  four  to  six 
per  cent,  advance.  Nothing  of  that  chaffering 
appears  in  the  cause  which  distinguishes  all 
the  cases  in  which  attempts  are  made  to  evade 
S90*]  usury  laws,  *at  tne  moment  of  extort- 
ing extravagant  profits  on  the  advance  of  mon- 
ey. 

With  regard  to  the  two  payments  made  by 
way  of  rent,  we  have  to  remark  that  there 
never  was  any  payment  of  interest  for  two 
^eats  (m  the  $33,000,  besides  what  was  made 
in  that  form;  and  had  the  payments  been  di- 
rect and  absolute,  and  confined  to  the  sum  of 
^,890  each,  there  could  no  question  have  been 
raised  respecting  those  payments.  They  would 
have  amounted  only  to  the  legal  compensation 
for  the  use  of  the  money.  With  regard  to  the 
second  year,  it  is  obvious  that  as  yet  nothing 
has  been  actually  paid;  but  as  it  may  be  said 
to  be  secured  or  acknowledged  by  another  bill, 
we  will  consider  both  sums  as  paid.  And  then 
the  only  exceptionable  parts  of  the  payment 
will  be  the  sum  of  $498,  added  to  that  actually 
paid  for  the  first  year,  and  $174.30  added  to 
the  bill  drawn  for  the  rent  of  the  second  year. 
As  to  the  cash,  it  is  a  simple  allowance  of 
interest  upon  a  bill  drawn  for  the  $4,980,  upon 
its  being  returned  and  taken  up  by  another, 
and  cannot  be  excepted  to.  And,  as  to  the 
first,  we  perceive  in  the  transaction  about  the 
second  payment,  a  sufficient  explanation  of 
the  origin  of  the  addition  made  in  that  In- 
stance. As  Prentiss  acquiesced  in  having  a  bill 
drawn  for  the  second  year,  payable  in  Phila- 
delphia, we  may  reasonably  conclude  that  the 
agreement  was  to  pay  the  rent  or  interest, 
whichever  it  may  be  called,  by  drawing  such  a 
hOl.  If,  tiien,  such  a  bill  was  drawn,  and  re- 
391*]  tamed  for  non-payment,  it  may  "afTord 
an  easy  solution  of  the  question  upon  what 
principle  that  addition  was  made. 

Bat  why,  for  so  inconsiderable  a  sum,  should 
we  perplex  ourselves  with  difficulties  in  so 
laige  ft  transaction  T  It  could,  at  most,  in 
•  X*.  «d. 


common  with  all  the  items  we  have  been 
examining,  have  furnished  only  a  ground'  for 
a  deduction,  certainly  not  for  dismissing  the 
bill.  Nor  should  we  have  proceeded  to  examine 
these  items  in  detail,  were  it  not  that  the  court 
below  will  have  to  make  a  decree  upon  which 
it  will  be  necessary  to  allow  or  disallow  these 
items.  Nor,  when  it  is  considered  under  what 
circumstances  this  second  contract  was  entered 
into,  would  this  court,  upon  slight  grounds,  be 
induced  to  open  it. 

The  parties  had  previously  entered  into  a 
contract  avowedly  usurious  with  relation  to 
the  interest  reserved.  The  defendant  intimates 
his  intention  to  avail  himself  of  the  defense  of 
usury,  and  the  parties  sit  down  together  for 
the  sole  and  express  purpose  of  purging  it  of 
all  usurious  taint,  and  to  arrange  a  new  cou* 
tract  respecting  the  same  loan  which  should 
be  legally  obligatory. 

Is  it,  then,  probable,  that  any  deduction 
would  have  been  withheld,  which,  by  being  re- 
tained, could  affect  the  new  contract  with 
usury,  or  with  any  of  the  incidenU  of  usury! 
Would  De  Wolf  have  trusted  himself  again  in 
the  hands  of  Prentiss,  by  mixing  up  anything 
with  this  contract  on  which  a  legal  exception 
could  be  sustained  I   We  think  not. 

But  one  of  the  counsel  for  the  appellees  has 
placed  the  objection  to  the  complainant's  right 
to  'relief  on  a  more  general  ground  [*SVS 
than  ths  receipt  of  usury,  or  the  avoidance  of 
the  contract  under  statute.  He  insists  that  it 
is  enough  for  this  court  to  refuse  its  aid,  that 
the  contract  of  181S  was  prohibited  by  law, 
although  not  avoided  by  law. 

That  a  court  of  equity  will  not  lend  its  aid 
to  an  illegal  or  unconscionable  bar^in  is  true. 
But  the  argument  carries  this  principle  rather 
too  far  as  applied  to  this  case.  The  law  of 
Rhode  Island  certainly  forbids  the  contract  of 
loan  for  a  greater  interest  thui  six  per  cent^ 
and  so  far  no  court  would  lend  ite  ^d  to  re- 
cover such  interest.  But  the  taw  goes  no 
farther;  it  does  not  forbid  the  contract  of  loan, 
nor  preclude  the  recovery  of  the  principal 
under  any  circumstances.  The  sanctions  of 
that  law  are  the  loss  of  the  interest,  and  a 
penalty  to  the  amount  of  the  whole  mterest, 
and  one-third  of  the  principal  if  sued  for  with- 
in a  year.  On  what  principle  could  this  conrt 
add  another  to  the-  penalties  declued  by  the 
law  itself! 

But  the  case  does  not  rest  here.  The  subse- 
quent legal  contract  of  1817  rescued  the  catte 
from  the  frowns  of  the  law.  Courts  of  justice 
will  not  shut  the  door  in  the  face  of  the  peni- 
tent; and  hence  it  has  been  decided,  in  a  case 
very  analogous  to  the  present,  that  although  a 
contract  be  in  its  inception  usurious,  a  siuwe- 
c^uent  agreement  to  free  it  from  Uie  illegal 
incident  shall  make  it  good.  1  Campb.  Rep. 
165,  note;  2  Taunt.  Rep.  184. 

According  to  the  views,  then,  which  we  hare 
•exhibited  of  the  case,  the  principal  sum  ["398 
of  the  loan  of  1815  was  a  subsisting  debt  at 
the  date  of  the  contract  of  1817,  and  unaffect- 
ed by  any  of  the  deductions  contended  for  in 
the  several  items  which  we  have  considered. 
There  was,  then,  a  good  consideration  for  the 
contract  of  1817,  and  it  is  legally  valid  to  the 
amount  which  it  purports  on  the  face  of  It. 

But  if  it  were  otherwise,  there  are  two  views 

S49 


Digiiized  by  Google 


303 


SupEBUB  Cqubt  or  THE  Umued  States. 


of  this  subject  upon  which  the  court  below 
ought  to  have  sustained  the  bill. 

It  is  very  clear  that  the  Kentucky  -contract 
must  be  considered  as  a  new  and  Babstantive 
eoatraet.  It  is  soremed  by  a  distinct  code  of 
laws  fr<nB  the  ffliode  Island  contract,  and  can- 
not be  affected  by  the  taint  of  usury  which 
might  have  been  transmitted  to  it  under  some 
circumstances,  had  it  taken  place  in  Rhode 
Island.  It  was,  then,  equivalent  to  a  payment 
and  reloan;  and  no  one  can  doubt  that  money 
paid  on  an  usurious  contract  is  not  recoverable 
back  beyond  the  amount  of  the  usury  paid. 

Again,  it  is  perfectly  established  that  the 
plea  of  niury,  at  least  aa  &t  as  to  landed  se- 
curity, is  personal  and  peculiar;  and  however 
a  third  person,  having  an  interest  in  the  land, 
may  be  affected  incidentally  by  a  usurious  con- 
tract, he  cannot  take  advantage  of  the  usury. 
Some  exceptions  may  exist  to  this  rule  under 
bankrupt  systems,  but  they  are  statutory  and 
peculiar. 

Here,  then,  the  ease  presents  a  third  person, 
the  assignee  of  an  e<juity  of  redemption,  set- 
ting up  a  defense,  which.  In  one  aspect,  Prentiss 
S94*]  himself  'cannot  set  up;  and  which,  in 
another  aspect,  he  has  not  set  up;  but,  on  the 
contrary,  imder  the  state  of  the  pleadings, 
mnst  be  supposed  to  have  refused  to  set  up, 
or  have  abandoned.  These  views  are  inde- 
pend«it  of  the  effect  of  notice,  or  of  the  pe- 
culiar drcumstanees  of  the  notice  In  this  case. 

It  Ii  true,  the  Johnsons  deny  the  notice  prior 
to  the  deed  of  trust.  But  previous  notice  is 
immaterial,  since  the  notice  with  which  the  law 
affects  them,  is  that  which  the  deed  to  Barry, 
under  which  they  claim,  communicates  to  him 
as  assignee.  In  the  actual  case,  the  notice  is 
peculiarly  strong  and  pointed,  since  the  only 
description  of  the  lands  In  question,  in  tlw  deed 
to  Barry,  is  contained  in  a  reference  for  de- 
scription to  the  mortgage  to  De  Wolf,  and  the 
purpose  is  explicitly  declared  to  give  priority 
to  that  mortgage.  Technically  and  morally, 
therefore,  they  required  no  more  than  what 
should  remain  'after  satisfying  De  Wolf.  But 
had  they  purchased  from  Prentiss,  in  the  most 
absolute  and  general  manner,  and  altogether 
without  notice  actual  or  constructive,  they  still 
could  have  acquired  no  more  than  the  equity  of 
redemption,  and  that  would  not  have  trans- 
ferred to  them  the  right  of  availing  themselves 
of  the  plea  of  usury.  We  have  examined  the 
cases  quoted  to  this  point,  and  are  satisfied 
with  tlieir  application  and  correctness.  It 
would,  indeed,  be  astonishing  were  it  other- 
wise, for  the  contrary  rule  would  hold  out  no 
relief  to  the  borrower;  tt  would  be  only  trans- 
ferring his  money  from  the  pocket  of  the 
S9S*]  ^lender  to  the  pocket  of  the  holder  of 
the  equity  of  redemption. 

Upon  the  whole,  we  are  of  opinion  that  the 
decree  must  be  reversed,  and  the  cause  sent 
back  to  have  a  decree  of  foreclosure  entered, 
and  carried  into  effect,  Micording  to  the  exi- 
gencies of  the  case. 

[Lottery.] 

BRENT  et  al.  v.  DAVIS. 

The  scheme  of  a  lottery  contained  a  statlooarr 
prise  for  the  first  drawn  number  on  each  ot  twelve 
850 


dR;s,  durlDs  which  the  drawing  was  to  continncv 
and  the  flrst  drawn  number  on  the  tenth  daj  wsa 
to  be  entitled  to  f 30,000,  payable  In  part  by  300 
tickets,  from  Nos.  501  to  800  Inclusive.  No. 
623,  one  of  tbe  300  tickets  to  be  giveD  In  part 
paymeDt  of  tbe  said  prise,  was  drawn  first  on  that 
day,  and  decided  to  be  entitled  to  tbe  prise  of  $30,- 
000.  After  tbe  drawing  for  tbe  day  was  conclud- 
ed, the  managers  reversed  tbla  decision,  and  award- 
ed tbe  prize  to  No.  4760,  which  was  drawn  next  to 
No.  62S,  and  bad  drawn  a  prise  of*twenty4ve  dol- 
lars, which  they  decreed  to  No.  623. 

In  drawing  the  same  lottery.  It  was  discovered  on 
tbe  last  day  tbat  the  wheel  of  blanks  and  prises 
contained  one  blank  less  tban  ought  to  bave  been 

fiut  into  it ;  and  to  remedy  this  mistake  an  addi- 
looal  blank  was  thrown  In. 
In  an  action  brought  by  tbe  manacers  against  a 
person  who  bad  purcbaaed  tbe  wtaole  lottery,  for 
the  purchase  money.  It  was  held  that  these  Irregu- 
larities did  not  vitiate  tbe  drawing  of  tbe  lottery, 
tbe  conduct  of  tbe  managers  having  been  bona  fide, 
and  tbe  affirmance  of  their  acts  not  furnishing  any 
inducement  to  the  repetition  of  the  same  mistake* 
nor  any  motive  for  misconduct  of  any  description. 

Qunre.  Whether  the  ticket  No.  628.  or  No. 
was  entitled  to  the  prise  ot  |80,00a 

•nRROR  to  the  arcuit  Court  for  the  [*SSS 
Jj   District  of  Columbia, 
This  cause  was  argued  by  Kr.  Key  for  the 
plaintiffs,  and  by  Mr.  Swann  and  Mr.  Jones  for 

the  defendant. 

Mr.  Chief  Justice  Marshall  delivered  thft 
opinion  of  the  court: 

The  defendant  was  the  purchaser  of  the  first 
class  of  a  lottery  to  be  drawn  in  the  city  of 
Washington,  conformably*  to  a  scheme  agreed 
on  between  the  plaintiffs,  who  had  been  ap- 
pointed managers,  and  himself;  and  the  deeui- 
ration  is  on  the  penalty  of  the  bond  given  for 
tbe  sum  of  $10,000,  conditioned  for  the  per- 
formance of  articles  entered  into  between  them, 
one  of  which  was  that  he  should  pay  the  said 
sum  of  $10,000  to  the  plaintiffs  within  sixty 
days  after  the  lottery  should  be  completed. 

The  defendant  prayed  oyer  of  the  bond,  and 
of  the  condition;  after  which  the  following  en- 
try is  made:  '^on  damntficatus  pleaded,  and 
issu^,  with  leave  to  give  the  special  matter  in. 
evidence  on  both  sides." 

A  jury  was  impaneled,  who  found  a  special 
verdict,  which  states  at  large  the  by-law  of 
the  corporation  authorizing  the  lottery,  the 
appointment  of  the  managers,  their  sale  of  the- 
first  class  to  Davis,  the  Mheme  of  the  lottery,, 
and  the  agreement  entered  into  by  him  with 
them. 

The  verdict  then  states  that  the  managers,, 
and  the  said  Davis,  proceeded  to  draw  the  said 
'lottery,  in  the  course  of  which,  certain  [*397 
irregularities  took  place,  which  are  detailed  at 
large;  and  the  whole  progress  of  the  lottery 
to  its  conclusion  is  stated. 

The  scheme  contains  a  stationary  prize  for 
the  first  drawn  number  on  each  of  twelve  days,, 
during  which  the  drawing  was  to  continue; 
which  were  not  put  into  ute  num^cal  wheel. 
The  flrst  drawn  number  on  the  10th  day  was 
to  be  entitled  to  $30,000,  payable  in  part  by^ 
three  hundred  tickets,  from  numbers  501  to- 
800  inclusive.  No.  623,  one  of  the  three  hun- 
dred tickets  to  be  given  in  part  payment  of  tiie- 
said  prize,  was  drawn  flrst  on  that  day,  which, 
was  immediately  proclaimed  by  the  managers,, 
and  the  prize  awarded,  to  it,  by  making  th*> 
usual  enuy  in  a  book  kept  for  that  purpose. 

After  the  drawing  for  that  day  was  conclud- 
ed, the  managen  reconsidered  their  jn^^men^. 
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awarding  tliejprtEe  of  $30,000  to  No.  823,  and 
reversed  It.  They  then  awarded  the  priee  to 
No.  4760,  which  was  drawn  next  to  623,  and 
had  drawn  a  prize  of  twenty-five  dollars,  which 
prize  they  decreed  to  No.  623;  and  the  original 
entries  made  in  the  book  for  the  Tegiatration  of 
prizes,  were  transposed  so  aa  to  conform  to 
this  last  determination. 

On  the  last  day,  it  ma  discovered  that  the 
wheel  of  blanks  and  prizes  contained  one  blank 
less  than  ought  to  have  been  put  into  it;  and 
to  remedy  this  mistake  the  managers,  and  the 
said  Davis,  agreed  to  throw  in  an  additional 
S»8*J  blank.  'The  verdict  appears  to  have 
been  intended  not  onl^  for  this  cause,  but  for 
another  suit  also,  which  was  brought  for  the 
benefit  of  the  proprietors  of  a  ticket  which  had 
drawn  a  prize  of  910,000,  by  ^e  corporation  of 
Washington  against  one  of  the  managers,  on  a 
bond  given  for  the  performance  of  nis  duty. 
It  concludes  with  the  following  findings:  "If, 
upon  the  whole  matter,  the  law  be  for  the 
plaintiffs,  so  as  to  entitle  the  plaintiffs  to  de- 
mand and  have  of  the  defendant  in  this  action, 
the  sum  of  $10,000,  in  and  by  the  agreement 
recited  in  the  condition  of  the  Itond  given  by 
the  said  Gideon  Davis  to  the  said  managers 
aforesaid,  sixty  days  after  the  drawing  of  the 
said  lottery  is  completed,  then  we  find  for  the 

81aintiffa  the  debt  in   the   declaration  men- 
.oned,  and  one  oent  damages,  to  be  discharged 
by  the  payment  of  $10,000. 

"And  if  the  proprietors  of  said  prize  tickets, 
or  the  said  propnetora  of  the  said  ticket  No. 
1037,  be  entitled  to  demand  and  have  the 
amount  of  the  sereral  priiea  drawn  against 
thdr  respective  tickets  m  Hie  course  of  the 
drawings  as  aforesaid,  after  making  the  de- 
duction of  fifteen  per  cent,  according  to  the 
said  scheme,  and  if  the  proprietors  of  the  said 
ticket  No.  1037,  be  entitled  to  demand  and  re- 
ceive payment  of  the  said,  prize  of  $10,000, 
with  such  deduction  as  aforesaid  against  the 
defendent  in  this  action,  then  we  find  for  the 
pJaintiffs  the  farther  sum  of  $8,500,  to  the  use 
of  the  said  purchasers  and  proprietors  of  the 
said  ticket  No.  1,037,  in  equal  snares  and  pro- 
S90*]  portions  aforesaid.  And  if,  *upon  the 
whcde  matter,  the  law  be  for  the  defendant,  we 
find  for  the  defendant." 

The  judgment  of  the  court  was  in  favor  of 
the  defendant;  and  that  judgment  is  now  be- 
fore this  court  on  a  Writ  of  error. 

If,  through  the  confusion  which  ia  intro- 
dueed  into  tliis  record  by  the  extreme  ir. 
regularity  of  the  proceedings,  the  court  can 
perceive  that  the  plaintiffs  have  a  real  cause  of 
action  which  may  be  barred  by  this  judgment, 
the  justice  of  the  case  requires  that  it  should 
be  reversed,  although  the  great  fault  in  plead- 
ing baa  been  committed  oj  the  plaintiffs  in 
failing  to  assign  any  breadi  of  the  condition 
of  the  bond  on  which  the  nit  was  inatituted. 

The  suit  is  supposed  to  be  brou^t  for  the 
reeoverT  of  the  $10,000  which  the  defendant 
engaged  to  pay  sixty  days  after  the  lottery 
should  be  drawn.  This  claim  is  resisted  on  the 
plea  that  the  lottery,  in  point  of  law,  is  not 
yet  drawn;  that  the  irregularities  stated  in 
the  verdict  have  vitiated  the  whole  trans- 
action; that  the  lottery  must  be  redrawn; 
and  that  no  right  of  action  can  accrue  to  the 
plaintiffs  until  sixty  days  after  such  redraw- 
ing shall  bt  oooduded. 
•  li.  ed. 


The  right  of  the  plaintiffs,  then,  to  maintrin 
this  action,  dependa  on  the  legality  of  th* 
drawing  as  found  in  the  special  veroiet. 

The  defendant  Inslats  that  two  errors  have 
been  committed  in  drawing  the  lottery,  which 
vitiate  the  whole  transaction.  The  first  is  the 
proceeding  reapecting  the  first  drawn  ticket  on 
the  10th  day;  and  the  last  the  circumstances  ia 
*relation  to  the  deficient  ticket  in  the  [*400 
wheel  of  blanks  and  prize^. 

If  the  ticket  which  was  first  drawn  in  fact, 
ought  to  be  considered  as  entitled  to  the  prize, 
as  was  first  decided  by  the  managers,  then  no 
irregularity  whatever  took  place  in  their  pro- 
ceedings with  regard  to  this  ticket,  and  this 
objection  is  clearly  at  an  end.  If  tlie  last  de- 
cision of  the  managers  was  right,  still  there 
was  no  imsnlarityln  the  drawing,  unless  the 
ticket  No.  623  ought  to  have  been  restored  to 
the  wheel,  and  have  taken  its  chan^  for  a 
blank  or  a  prize.  We  are  not  satisfied  that  the 
managers  ought  to  have  taken  this  course.  The 
ticket  waa  properly  put  in  the  wheel,  and  wa» 
consequently  liable  to  be  drawn  out  of  it  at 
any  time.  The  scheme  did  not  say  that  if  any 
of  those  tickets  which  were  to  be  paid  in  part 
discharge  of  the  stationaiy  prizes  should  itself 
draw  the  prize,  it  should  be  returned  to  thfr 
wheel  and  redrawn ;  and  great  objections 
would,  without  doubt,  have  been  made  to  such 
a  proceeding.  It  would  have  diminished  the 
chance  of  every  remaining  ticket  for  the  un- 
drawn prizes,  and  would  have  constituted  a 
much  more  valid  objection  than  can  be  made 
to  what  was  actually  done.  Had  No.  623  been 
replaced  in  the  wheel,  uid  been  fwrtunate 
enough  again  to  draw  a  large  prize,  it  would 
have  been  venr  difficult  to  sustain  its  title  to 
that  prize.  Taii  first  objection  to  the  conduct 
of  the  managers  is  not,  we  think,  supported. 

More  difBculty  is  presented  by  the  laat. 
The  mistake  in  the  number  of  the  tickets 
placed  in  the  'wheel  Is  undoubtedly  an  ['401 
irregularity;  but  the  effect  it  ought  to  have 
on  the  lottery  is  not  so  obvious.  The  ticket 
not  put  in  the  wheel  waa  a  blank;  and,  conae- 
quently,  the  omission  did  not  diminish  the 
cnances  of  the  adventurers.  The  last  drawn 
number  would  find  no  corresponding  ticket  in 
the  other  wheel;  but  the  chance  of  each  to  be 
the  last  drawn  was  precisely  the  same  as  the 
chance  of  each  would  have  been  to  draw  the 
blank,  which  ought  to  have  been  in  the  wheel. 
Had  the  lottery  been  completed  withotit  at- 
tempting to  correct  the  error  by  throwing  in 
another  blank,  the  owner  of  the  last  drawn 
ticket  would  have  been  in  the  same  situation 
as  if  the  blank  had  remained  in  the  wheel; 
and  if  he  could  be  considered  as  having  any 
just  cause  of  complaint,  it  would  seem  more 
reasonable  that  the  proprietors  of  the  lottery 
should  restore  him  the  price  of  his  ticket,  than 
that  the  whole  pnMwemng  should  he  declared 
a  nullity.  The  «neral  ^uiet  is  more  eonsulted 
by  considering  his  particular  contract  aa  void 
for  want  of  consideration,  than  by  annulling 
all  the  rights  acquired  in  the  course  of  the 
drawing. 

We  do  not  think  the  case  materially  varied 
by  placing  the  blank  in  the  wheel  in  the  course 
of  the  last  day.  The  tickets  previously  drawn 
could  not  be  affected  by  this  act.  The  right:* 
tp  prizes  which  had  been  previously  veatcd 
oouLl  not  be  devested  by  this  act  It  could  af- 
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f«ot  nothing  which  had  been  done,  and  was  of 
importance  to  those  tickets  oal^  which  re- 
mained in  the  wheel.  It  did  not  in  the  slight- 
402*]  est  degree  vary  their  'chance.  There 
were  the  tiame  number  of  prizes  and  the  same 
number  of  blanks,  with  this  only  difference — 
had  the  blank  not  been  put  in  the  wheel,  the 
laat  ticket  would  have  drawn  nothing}  where- 
as by  putting  it  in  the  wheel,  it  did  not  neces- 
sari.y  fall  to  the  lot  of  the  last  ticket.  But 
the  aggregate  of  chances  remained  precisely  the 
same.  It  appears  to  have  been  one  of  those 
iinimportsnt  incidents,  which,  having  been 
found  to  be  accidental,  ought  not  to  have  so 
esbciaial  and  so  diaquieting  an  effect  as  un- 
settling all  that  had  bten  done  would  have. 

The  establishment  of  the  lottery  thus  drawn 
can  be  attended  with  no  pernicious  conse- 
quence. The  transaction  was,  throughout, 
perft'ot'y  fair;  and  if  the  managers  have  com- 
mitted an  error;  it  was  unintentional,  and  un- 
important. Ihe  alfirmance  of  their  acts  can 
furnish  no  inducement  to  the  repetition  of  the 
same  mistakes,  nor  any  mo.ive  for  miHconduct 
of  any  description.  But  let  it  be  settled,  that 
the  absence  of  a  blank  at  the  conclusion  of  a 
lottery  ahall  vitiate  the  whole  transaction,  and 
it  is  not  difficult  to  percdve  how  frequently 
motives  may  exist  for  producing  that  state  of 
things.  However  questionable  may  be  the 
policy  of  tolerating  lotteries,  there  can  be  no 

?uestion  respecting  the  policy  of  removing,  ad 
ar  as  possible,  from  those  who  are  concerned 
in  them,  all  temptation  to  fraud. 

The  case  of  Madison  et  al.  v.  Vaughan,  de- 
cided in  the  Court  of  Appwis  of  Virginia,  ia 
Auppofled  by  the  defendants  to  he  an  au- 
thority for  declaring  that  this  lottery  ought 
40S*]  to  be  redrawn.  *In  that  case,  a  number 
-corresponding  to  the  number  of  one  of  the 
tickets  was  not  put  into  the  wheel,  and  two 
blanks  more  than  the  proper  number  were  put 
into  it.  Chancellor  Wythe  considered  the  lot- 
tery as  well  drawn;  but  his  decree  was  re- 
-versed  in  the  Court  of  Appeals.  Supposing  the 
•decree  of  reversal  to  be  correct,  there  is  some 
-difference  between  the  cases.  One  ticket  not 
being  in  the  wheel,  the  proprietor  of  It  did  not 
partake  of  the  chance  to  which  every  ad- 
venturer had  an  equal  right;  and  there  being 
two  more  blanks  in  the  wheel  than  were  al- 
lowed by  the  scheme,  the  chances  of  every 
ticket  were  diminished.  If  when  alt  the  num- 
bera  for  the  ticketa  which  had  been  put  ia  the 
-wheel  were  drawn,  two  blanks  had  remained 
undrawn,  it  would  be  difficult  to  show  that  any 
injury  had  been  done  to  a  ticket-holder  by  the 
two  additional  blanks;  but  if  one  or  two  prizes 
had  remained  undrawn,  it  would  be  obvious 
that  some  ticket  had  drawn  a  blank  whicb 
-ought  to  have  drawn  a  prize,  and  this  circum- 
stuice  would  have  afforded  stronger  reason  for 
the  decree  that  the  whole  proceeding  must  be 
•considered  aa  a  nullity. 

The  case  of  NeiUon  t.  Mott  (2  Binn.  301) 
was  a  suit  brought  by  the  proprietor  of  a  lot- 
tery against  a  purchaser  of  500  lottery 
tickets,  on  a  note  given  by  him  for  the  pur- 
chase money,  which  was  payable  one  day  after 
the  conclusion  of  the  drawing  of  the  lottery. 
In  the  wheel  containing  the' numbers  of  the 
tickets,  the  numbers  of  Uiirty-nine  tickets  were 
4>mitted,  and  in  the  same  wheel  there  were 
404*]  duplicates  of  thirty-nine  numbers.  *Tlw 


proprietors  had  satisfied  aH  fhe  holders  of  the 
duplicate  numbers  except  four  or  five,  and  had 
offered  to  indemnify  all  by  public  advertise- 
ment. A  day  or  two  before  the  last  day's 
drawing,  the  managers  opened  the  wheel,  and 
discovered  that  there  was  one  number  omit- 
ted and  another  put  in  twlc^  which  ttuiy 
altered. 

The  defendant  resisted  the  payment  of  hia 
note,  because  the  lottery  was  not  legally 
drawn,  the  whole  being  vitiated  by  this  mis* 
take. 

Judgment  was  given  for  the  plaintiff,  on  the 
ground  that  the  drawing  was  not  vitiated  by 
these  irregularities.  Two  of  the  judges  were 
of  opinion,  that  as  the  defendant  had  sus- 
tained no  injury  by  them,  he  could  not  avail 
himself  of  them;  and  the  third  (the  court  coa- 
sisting  of  three)  thought  he  had  waived  his 
right  by  not  returning  bis  tickets,  and  by 
receiving  the  prizes  he  had  drawn. 

The  case  of  Schinotti  v.  Bumstead  et  al.  6 
D.  t  E.  646,  was  an  action  brought  by  the 
holder  of  a  ticket  claiming  a  prize  allotted  in 
the  scheme  to  that  which  should  be  last  drawn 
in  the  lottery. 

The  numbw  of  one  ticket  had  not  been  put 
into  the  wheel;  and  the  demand  made  by  th* 
owner  of  the  ticket  which  was  last  actually 
drawn,  was  resisted,  on  the  ground  that  the 
ticket  not  yet  drawn,  for  which  a  correspond- 
ent,blank  remained  in  the  wheel,  must  be  the 
last.  Lord  Kenyon  said,  that  aa  the  plaintiff's 
ticket  was  the  last  drawn,  he  is  entitled  to  the 
prize;  the  'only  competitor  with  him  ['40S 
was  the  owner  of  a  ticket  which  never  waa 
drawn,  and  that  person  has  no  claim  to  it 
whatever. 

So  far  as  respects  the  omission  to  put  the 
number  of  one  ticket  into  the  wheel,  this  case 
bears  an  exact  resemblance  to  Madison  «t  al. 
v.  Vaughan,  and  is,  perhaps,  stronger  than  the 
case  under  consideration.  The  omission  of  » 
ticket  is,  at  least,  as  irregular  and  as  import- 
ant as  the  omission  of  a  blank,  and  yet,  in 
Shinotti  t.  Bumstead  et  al.,  no  suggestion  waa 
made  against  the  validity  of  the  drawing. 

Upon  these  authorities,  and  upon  the  reason 
and  substantial  justice  of  the  case,  this  court 
is  of  opinion  that  the  lottery  in  the  special 
verdict  mentioned  has  been  legally  drawn,  and 
that  the  defendant  became  liable  to  the  plain- 
tiffs, sixty  days  after  it  was  concluded,  for 
the  sum  of  $10,000.  The  judgnieat,  therefor^ 
in  favor  of  the  defendant,  must  be  reversed. 
But  the  pleadings  are  too  defective  to  sustain 
a  judgment  on  this  verdict  for  the  plaintiffs. 
The  verdict,  therefore,  and  the  pleadings,  up 
to  the  declaration,  must  be  set  aside,  and  the 
cause  remanded  to  the  Circuit  Court,  that 
farther  proceedings  may  be  had  therein  m- 
cording  to  law. 

Judgment  reversed,  and  »  venire  facias  da 
novo  awarded. 


('Practice.]  [*40« 

THE    CORPORATION   OF  WASHINGTON, 
for  the  use  of  M'Cue  et  al, 

V. 

MOSES  YOUNG. 

Where  tbe  manager  of  a  lottery,  drawn  to  pax^ 
•naiiee  of  an  ecdlnanee  ef  the  corporation  oC  tit* 
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<ltj  of  Washlogim.  save  a  bond  to  t&«  corpora- 
iloo,  coDdttloD*^  "trul;  and  impartlallr  to  ex«- 
■cDte  the  dot;  and  authority  Tested  In  blm  by  the 
ordinance held,  that  the  person  entitled  to  a 
prise  ticket  had  no  right  to  brins  a  salt  for  the 
prize  acalnst  the  manager,  upon  his  bond.  In  the 
name  M  the  corporation,  without  their  conaent. 

THIS  cftuae  was  argued      the  Banw  eoniuel 
with  the  preceding. 

Mr.  Chief  Jnstiee  Marshall  delivered  the 
'Opinion  of  the  court: 

The  defendant  was  the  manager  of  a  lottery, 
4niwn  in  pursuance  of  &n  ordinance  of  the  oor- 
poration  of  WaahinKton,  and  gave  his  bond  to 
the  corporation  in  the  penalty  of  910,000,  con- 
ditioned "truly  and  impartially  to  execute  the 
duty  and  authority  vested  in  him  by  the  ordi- 
nance." 

The  declaration  was  on  the  penalty  of  the 
hond;  after  oyer  of  which,  and  of  the  condi- 
tion, the  defendant  pleaded  non  damnificatus, 

ri  which  there  was  issue,  with  leave  to  give 
special  matter  in  evidence  on  both  sides. 
A  juay  was  impaneled,  who  found  the  special 
verdict  stated  in  the  preceding  ease  of  Brent  et 
407*]  "at  V.  Davis,  with  this  additional  dr- 
«umBtance,  which,  having  no  connection  with 
that  case,  was  not  stated  in  it.  The  ticket  No. 
1037  drew  a  prize  of  910,000.  It  had  been 
aold  in  quarter  shares  to  several  persons,  but 
liad  remained  in  possession  of  the  said  Gideon 
Davis,  who  save  to  each  purchaser  a  eerttfloate 
specifying  the  interest  he  held  in  the  ticket. 
After  the  drawing  was  completed,  but  before 
the  institution  of  this  suit,  Gideon  Davis  de- 
livered the  said  ticket,  No.  1037,  to  the  man- 
agers, towards  securing  and  paying  of  the 
moneys  stipulated  to  be  paid  by  him  under  his 
contract  for  the  purchase  of  the  lottery. 

This  suit  la  instituted  for  the  benefit  of  the 
jorehasen  «f  the  ticket  No.  1037,  without  the 
consent  of  the  corporation. 

The  judgment  of  the  court  was  in  favor  of 
the  defendant,  and  the  plaintiffs  have  sued  out 
a  writ  of  error  to  bring  Uie  cause  into  this 
court. 

The  first  inquiry  is,  into  the  right  of  the  pro- 
fetors  of  the  ticlcet  No.  1037,  to  sue  in  the 
name  of  the  eOTporati<m  without  its  emsent. 
Their  counsel  insists  that  the  bond  was  taken 
for  the  benefit  of  the  fortunate  adventurers  In 
the  l<rttery,  and  that  each  has  a  right  to  use  it. 
Jn  support  of  this  proposition,  he  has  cited  the 
<aae  of  M'Mechen  v.  The  Mayor  and  City  Coun- 
cil of  Baltimore,  decided  in  the  Court  of  Ap- 
peals of  Maryland  in  the  year  1806.  That  was 
a  writ  of  error  to  a  judgment  confessed  in  the 
general  court,  in  an  action  brought  by  the  cor- 
poration on  a  bond  given  by  Thomas  Yates 
408*]  and  Archibald  "Campbell,  with  their 
sureties,  conditioned  for  the  performance  of 
their  dnty  as  auctioneers.  The  court  deter- 
mined that  the  suit  was  to  be  considered  as 
brought  by  authority  of  the  corporation,  al- 
though no  warrant  of  attorney  was  shown; 
-and  that  the  confession  was  an  admission  of 
the  rt^t  to  recover  the  penalty  of  the  Ixmdi 
whether  in  their  own  right,  or'  for  the  use 
of  another,  was  immaterial. 

Tlie  opinion  was  also  expressed,  as  stated  by 
the  reporters  in  a  note,  that  every  person 
whose  money  was  withheld  by  the  auctioneers, 
had  a,  ric^t  to  apply  to  the  city  council  to 
4  I*,  «d. 


direct  a  suit  to  be  instituted  on  the  bond;  and 
the  corporation  could  not.  consistently  with 
their  duty  under  the  ordinance,  refuse  such 
application,  and  mi^t  1m  aij<^ed  by  suit  in 
chancery  to  allow  the  person  to  use  their  name 
to  prosecute  his  claim. 

Had  this  been  the  dihect  judgment  of  the 
court,  it  could  not  have  sustained  the  preten- 
sions of  the  proprietors  of  this  ticket  to  main- 
tain this  suit  under  the  circumstances  which 
attend  it.  They  had  undoubtedly  "a  right 
to  apply  to  the  corporation  to  direct  the 
suit,  and  the  corporation  could  not,  consistent- 
ly with  their  duty,  have  refused  such  applica- 
tion,** if  the  purpose  of  the  bond  was  to  secure 
the  fortunate  adventures  in  the  lottery,  not  to 
protect  the  corporation  itself.  But  the  pro- 
priety of  bringing  such  suit  was  a  subject  on 
which  the  obligees  had  themselves  a  right  to 
judge.  If  the  proprietors  of  one  prize  ticket 
had  an  interest  in  this  bond,  the  proprietors  of 
every  other  prize  ticket  had  the  same  interest; 
*and  it  would  not  be  in  the  power  of  [*409 
the  first  bold  adventurer  who  should  seize  and 
sue  upon  it,  to  appropriate  it  to  his  own  iise, 
and  to  force  the  obligees  to  appear  in  court  as 
plaintiffs  against  Uieir  own  will.  No  person 
who  is  not  the  proprietor  of  an  obligation,  can 
have  a  right  to  put  it  in  suit,  unless  such 
right  be  given  by  the  legislature;  and  no  person 
can  be  an^orized  to  use  the  name  of  another, 
without  his  assent  given  in  fact,  or  by  l^al  in- 
tendment. The  declaration  of  the  judge  in 
the  case  cited  from  Harris  &  Johnson,  that  a 
court  of  chancery  might  enjoin  the  obligees  to 
allow  the  injured  person  to  use  their  names  in 
that  particular  case,  is  evidence  of  .the  opinion 
that  ne  could  not  sue  at  his  own  will.  We 
think,  then,  that  this  case  is  no  authority  for 
the  power  claimed  by  the  proprietors  of  the 
ticket  No.  10S7 ;  and  we  thuifc,  upon  general 
princii>Ie8,  they  had  no  right  to  institute  this 
suit  without  the  consent  of  the  oorporatlcm. 

But  we  think,  also,  that  the  corporation  itself 
must  be  considered  as  the  real  plaintiff,  and 
that  its  right  to  prosecute  the  suit  cannot  be  af- 
fected by  the  allegation  that  it  is  brong^t  for 
the  benefit  of  others. 

It  has  been  determined  in  tills  court,  that  the 
warrant  of  attomqr  need  not  be  spread  on  the 
record,  to  enable  counsel  to  appear  for  a  cor- 
poration ;  and  if  the  dismission  of  the  suit  be 
not  ordered,  the  consent  of  the  corporation  will 
be  presumed  after  verdict.*  If,  in  its  progress, 
the  'court  shall  perceive  that  it  is  [*410 
brought  without  authority,  the  proper  course 
would  seem  to  be  to  dismiss  it;  not  to  render 
ju^ment  for  the  defendant,  which  might, 
where  no  special  breach  is  assigned,  bar  any 
other  action. 

The  proprietors  of  the  ticket  No.  1037  have 
shown  no  right  to  sue  on  this  bond.  Their  rem- 
edy is  certainly  directly  a^inst  Gideon  Davis; 
and,  in  the  event  of  his  insolvency,  it  may  be 
against  the  managers.  But  if  they  have,  with- 
out authority,  put  this  bond  in  suit,  the  proper 
course  if  to  turn  tbtm  oiit  of  cocrt,  not  to  ren- 
der a  judgment,  which  may  bar  any  future  suit 
brought  by  the  plaintiffs,  whose  names  have 
been  improperly  used. 

The  judgment  of  the  Circuit  Court,  there- 


1. — See  Osbom  v.  United  fltates  Bank,  ante  Vol. 
IX.,  p.  788,  829. 
28  S5S 
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fore,  must  be  reversed;  but  as  the  pleadings 
are  so  incomplete  as  not  to  show  what  judg- 
meqt  ought  to  he  entered,  the  proceedings  are 
■et  aside  up  to  the  declaration,  and  the  cause 
remanded  to  the  Circuit  Cour^  to  be  farther 
prooeeded  in  according  to  law. 
Judgment  rerened  accordingly. 


411*]  ['Inmirance.] 
•  JANNST 

T. 

THE  GOLUHBIAK  ZNSURAITOB 
COMPAKY. 


tTnder  a  policy  containing  the  followlos  claoae : 
"It  is  declared  sod  uaderstood.  that  If  the  above- 
mentlOQed  brig,  after  a  regular  aurrey,  should  be 
condemaed  for  being  nnaoand  sad  rotten,  the  In- 
surers aball  not  be  bound  to  nay  the  sum  hereby  In- 
sured, nor  any  part  thereof."  A  survey  by  the 
master  and  wardens  of  the  port  of  New  Orleans, 
wbich  was  obtained  at  the  instance  of  the  master, 
who  was  also  a  part  owner,  and  was  transmitted 
by  bim  to  the  other  part  owper,  and  by  the  tatter 
laid  before  the  underwriters  as  proof  of  the  loss, 
stated,  that  the  wardens  "ordered  one  streak  of 

elank  fore  and  aft  to  be  taken  out,  about  three  feet 
;low  the  bends  on  the  starboard  side:  and  found 
the  timber  and  bottom  plank  so  much  decayed  that 
we  were  unanimously  of  opinion  ber  repairs  would 
cost  more  than  she  would  be  worth  afterwards, 
and  that  It  would  be  for  the  Interest  of  all  con- 
cerned she  should  be  condemned  as  uftworthy  of  re- 
pair on  that  ground.  We  did,  therefore,  condemn 
her  as  not  seaworthy,  and  as  unworthy  of  repair ; 
and,  therefore,  according  to  the  powers  rested  by 
law  In  the  master  and  wardens  of  this  port,  we 
do  hereby  order  and  direct  Uie  aforesaid  damaged 
brig  to  be  sold  at  public  auction  for  the  account  of 
the  Insurers  thereof,  or  whomsocTer  the  same  may 
concern."  It  was  held,  that  the  surrey  was  con- 
clusive evidence,  under  tbe  clause,  to  discharge  the 
insurers  from  their  liability  for  tbe  loss. 

Quare,  How  far  the  state  legislatures  may  an- 
ther Ize  the  condemnation  of  r easels  as  unsea- 
worthy,  by  tribunals  or  boards  constituted  under 
state  authorltv,  In  the  absence  of  any  general  reg- 
ulation made  hy  Congress,  under  Its  power  of  reg- 
ulating commerce,  as  a  branch  of  ths  admiral- 
ty Jurisdiction. 

However  this  may  be,  the  above  condemna- 
tion not  being  specially  authorized  by  any  law  of 
tbe  state  of  Ix>Hl8iana,  It  would  not  have  been  con- 
sidered aa  conclusive  evidence  within  the  clause, 
had  not  the  condemnation  been  obtained  by  the 
master,  as  tbe  agent  of  the  owners,  and  afterwards 
adopted  br  tbcm  as  proof  of  the  facts  stated 
tber^ 


41S*]  'pRROR  to  the  Circuit  Court  for  the 
-CJ  District  of  Columbia. 
This  was  an  action  brought  in  the  court  be- 
low by  the  plaintiff  in  error,  Janney,  against 


the  defendants  In  error,  tiie  Colombian  Inaor- 
ance  Company,  on  a  policy  of  insurance  on  tbe 
brig  Hunter,  Grinnolds,  lost  or  not  lost,  from 
Alexandria  to  Norfolk  and  New  Orleans;  in 
which  policy  there  was  the  following  clause: 
"It  is  declared  and  understood, '  that  if  the 
abovementioned  brig,  after  a  regular  survey, 
should  be  condemned  for  being  unsound  or  rot* 
ten,  the  insurers  shall  not  be  oound  to  pay  the 
Biun  hereby  insured^  nor  any  part  thereof." 

On  the  first  trial  of  the  cause,  the  jury,  not 
agreeing  on  a  verdict,  was  discharged ;  and,  on 
the  second  trial,  a  verdict  was  found  for  the 
defendants,  under  an  InBtruction  from  the  court 
to  the  following  effect,  as  stated  in  the  bill  of 
exceptions : 

And  the  plaintiff  offered  to  prove,  by  parol 
evidence,  that  at  the  time  that  the  said  brig 
Hunter  sailed  from  the  port  of  Alexandria  upon 
her  voynge  aforesaid^  and  at  the  time  she  was 
surveyed  and  condemned  at  New  Orleans  as 
hereinafter  mentioned,  she  was  sound,  and 
that  the  repairs  of  vessels,  and  materials  of 
shipbuilding,  at  that  place,  were  very  high; 
and  that  the  prices  there  would  have  amounted 
to  two  or  three  times  as  much  as  tbe  prices 
would  have  amounted  to  in  the  port  of  Alex- 
andria; and  that  the  repairs  of  the  said  vessel, 
arising  from  the  injuries  which  she  *had 
sustained  in  her  vaymga  to  Kew  Orleans,  would 
not  have  amounted  to  leu,  in  that  place,  than 
$2,000,  independent  of  the  detention  of  the 
vessel,  and  the  other  necessary  expenses  of  the 
voyage.  But  the  defendants  produced,  and 
read  in  evidence  to  the  jury,  a  regular  survey, 
called  upon  the  state  and  condition  of  the  ves- 
sel on  her  arrival  at  New  Orleans,  by  the  said 
Capt.  Orinnolds,  master  and  part  owner;  and 
by  him  transmitted-  to  tiie  plaintiff  to  be  laid 
before  the  insurance  office  as  evidence  of  loss; 
and  actually  laid  before  such  office  by  the 
plaintiff  accordingly;  and,  at  tbe  former  trial, 
read  on  the  part  of  the  plaintiff  in  evldenoe  ti- 
the jury,  in  the  words  following: 

"Port  Wardens'  Office, 
"New  Orleans,  13th  Januaiy,  18I». 
"We,  the  subscribers,  the  wardens  of  this 
port,  having  been  ^  thereto  required  by  Capt. 
Gritmolda,  did  repair  on  hoard  the  brigHunterr 
commanded  by  him,  and  lately  arrived  from 
Norfolk,  and,  assisted  by  A.  Seguin,  carpenter^ 
surveyed  her  condition.  Pound  twenty-flve 
feet  of  quarter  rail,  and  seventy-five  feet  of 
waist  boards,  and  the  boat's  davit,  carried 
away;  the  oakum  of  the  breaK  of  the  quarter- 
deck started,  and  also  the  strings  and  drifts; 
the  eambouse  stove,  and  its  house  carried 
away;  the  vessel  was  reported  to  have  leaked 
much  at  sea.    Alt  which,  therefore,  according- 


NoTB. — Insurance — "rotten  claose"  in  a  policy. 

If  the  ship  is  onseaworthy  en  a  regular  survey, 
by  reason  of  being  rotten  or  unsound,  the  under- 
writers are  discharged,  at  whatever  time  the  decay 
may  hare  commenced,  and  whether  the  ship  was  or 
was  not  unseawortby  by  reason  of  rottenness  when 
the  risk  commenced.  Dorr  v.  Pacific  Ins.  Co.  7 
Wheat.  681;  Bogers  v.  Nlag.  Ins.  Co.,  2  Hall.  86. 

In  respect  to  what  constitutes  a  resalar  survey, 
one  made  under  the  order  of  a  court  having  Jurla- 
dlctloa  of  tbe  proceeding  Is  snch,  as  far  as  the  au- 
thority to  order  It  Is  concerned.  1  Pblllipe  on  In- 
snrance.  464. 

^Sa  also  one  mads  Iv  smrvtyors  appolnM  Ir  the 


American  counsul  In  a  foreign  port.  Innes  v.  Al- 
liance Ins.  Co.  1  Sandf.  N.  Y.  310. 

So,  also,  one  by  surveyors  appointed  by  the  mas- 
ter, as  agent  of  tbe  ownera^.  where,  under  the  cir- 
cumstances, such  an  appointment  Is  a  sound  exer- 
cise of  discretion  on  nis  nut,  Pollejs  v.  Ocean 
Ins.  Co.,  2  Shep.  Me.,  141, 

So,  the  assent  of  tbe  maater  to  a  survey  1» 
ground  of  presumption  of  Its  being  rmiiar.  Dorr 
V.  Pacific  Ins.  Co.,  7  Wheat.  581. 

There  may,  however,  be  Irregularities  In  a  snr^ 
vey  by  surveyors  duly  apDolnted.  1  Philips  oo 
Insurance,  469.  See  also  Watson  v.  Ins.  Co.  of  N. 
A..  2  Wash.  C  C  IBS ;  If  srlne  Ina  Co.  v.  Wilson^ 
8  Craneh,  187. 
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to  the  powers  vested  bv  law  la  the  master  and 
414*]  *wardeng  of  tnis  port,  we  do  hereby 
certify. 

James  Rinker, 
"(Signed)  E.  Iforchand, 

■  J.  M.  Cartando. 

"A  true  copy  of  the  records  in  this  offiee, 
"Geoiige  Pollock,  Warden  and  Secretary." 

Tort  Wardens'  Office, 
*^ew  Orleans,  24th  February,  1819. 
**We,  the  subscribers,  wardens  of  this  port, 
having  been  thereunto  required  by  Captain 
Grinnolds  to  inspect  the  condition  of  the  brig 
Hunter,  commanded  by  said  Captain  Grinnolds, 
from  Norfolk,  did  repair  to  the  ship-yards,  and 
assisted  by  Andrew  S^uin  and  Robert  Fell, 
ship-carpenters,  and  for  the  ^eater  satisfaction 
of  said  master,  hy  Captain  Wayne,  of  the  ship 
Ariadne,  and  Captain  Williams,^  of  the  brig 
Maiyland,  surveyed  her  condition.  We  or- 
dered one  streak  of  plank  fore  and  aft  to  be 
taken  out,  about  three  feet  below  the  bends  on 
the  starboard  side,  and  found  the  timbu^  and 
bottom  planks  so  *much  decayed  that  we  were 
unanimously  of  opinion  her  repairs  would  coat 
more  than  she  would  be  worth  afterwards ;  and 
that  it  would  lie  for  the  interest  of  all  concerned 
die  should  he  condemned  as  unworthy  of  re- 
pair  on  that  ground.  We  did,  therefore,  con- 
demn her  as  not  seaworthy,  and  as  unworthy 
of  repair ;  and,  therefore,  according  to  the 
powers  vested  by  law  in  the  master  and  war- 
fl«ns  of  this  port,  we  do  hereby  order  and  direct 
tbe  aforesaid  damaged  brig  to  be  sold  at  public 
4 IS*]  *auction,  for  account  of  the  insurers 
thereof,  or  whomsoever  the  same  may  concern. 

James  Rinker, 
"(Signed)  E.  Marchand, 

J.  M.  Cartande. 

"Port  Wardens*  Office, 
"New  Orleans,  22d  March,  1819. 
*^e  the  snbseribers,  wardens  of  this  port, 
do  hereby  certify,  to  whom  it  may  concern, 
that  the  goods  mentioned  in  the  annexed  ac- 
count  of  sales  were  sold  at  public  auction,  by 
.our  order  in  our  presence,  by  Dutillet  &  Sag- 
ony,  commissioned  auctioneers,  after  having 
been  advertised  in  due  form  of  law;  and  that 
the  said  account  of  sales  is,  in  all  respects,  just 
and  true. 

"hi  testimony  whereof,  we  have  counter- 
signed the  said  account,  and  now  grant  the 
oertifieate  as  the  law  directs. 

"(Signed)  Em^  Marchand, 

J.  M.  Cartande. 

"A  true  copy  of  the  records  in  this  office, 
"Cteorge  Pollock,  Warden  and  Secretary." 

Whereupon  tbe  defendant  prayed  the  opin- 
ion of  the  court,  and  their  instruction  to  the 
jnry,  that  the  said  survey  is  conclusive  evidence 
that  the  said  vessel  was  condemned  for  being 
unsound  and  rotten;  and  that  it  is  not  compe- 
tent for  the  plaintiff  to  produce  evidence  in- 
eonsistent  with  said  survf^,  to  prove  that  the 
said  vessel  was,  in  fact,  sound  at  tbe  time  of 
such  survey;  and  tha^  upon  such  evidence, 
416*]  the  plaintiff  is  not  entitled  *to  recover 
under  the  policy  given  in  evidence  in  this  case ; 
and  the  court  so  accordingly  instructed  the 
jury,  and  refused  to  suffer  uw  said  evidence  to 
be  given  to  the  jury. 
•  Ifc  ed.  , 


A  verdict  and  judgment  thereon  having  been 
rendered  for  the  defendants,  the  cause  was 
brought  by  writ  of  error  to  this  court;  and  was 
srgued  by  Mr.  Swann  for  tit»  plaintiff,  and  by 
Mr.  Jones  for  the  defendants. 

Mr.  Justice  Johnson  delivered  the  opinr  n 
of  the  court: 

This  case  varies  somewhat  in  form,  but  noth- 
ing in  principle,  from  the  case  of  Dorr  v.  The 
Paeifle  Insurance  Company,  7  Wheat.  Rep. 
S82.  .The  material  point  of  distinction  is  this: 
In  Out  case  the  discba^  of  the  underwriters 
was  made  to  depend  on  a  r^^lar  survey  alone; 
the  stipulation  was,  "that  if  the  vessel,  upon 
a  r^;ular  survey,  should  be  thereby  declared 
unseaworthy  by  reason  of  her  being  unsound 
or  rotten,"  the  policy  should  be  discharged. 
And  hence,  altliough  a  condemnation  in  the 
Vice-Admirally  Coiut  of  the  Bahamas  was  pro- 
duced in  evidence  in  that  cause,  the  court 
makes  no  other  use  of  it,  than  as  a  means  of 
authenticating  the  survey  upon  which  the  de- 
cree was  made. 

The  terms  of  tiie  present  stipulation  are 
these:  "If  the  above-mentioned  brig,  after  a 
r^lar  survey,  should  be  ctmdemned  for  being 
unsound  or  rotten,"  the  insurers  are  to  be  dis- 
charged. From  which  it  is  obvious,  that  both  a 
regular  survey  and  a  condemnation  are  in  con- 
templation *of  the  parties.  And  the  [*417 
question  is,  whether  the  bill  of  exceptions 
makes  out  the  casus  fsederis. 

This  gives  rise  to  three  questions :  Was  the 
survey  regular?  was  the  condemnation  con- 
formable to  the  contract  T  and  does  the  one  or 
the  other  bringthe  ease  within  the  terras  of  the 
stipulation?  With  regard  to  the  survey,  the 
case  is  a  very  clear  one.  The  laws  of  Loui- 
siana contain  ample  and  judicious  provisions 
on  this  subject.  The  master  and  wardens  of 
the  port  of  Orleans  are  vested  with  various 
powers,  and  required  to  keep  an  office  and  a 
book  of  record  open  to  all  the  world;  they  pos- 
sess, in  fact,  some  of  the  attributes  of  a  munic- 
ipal court.  With  regard  to  damaged  vessels, 
the  vessels  deemed  unfit  to  proceed  to  sea,  they, 
or  any  two  of  them,  with  one  or  more  skilful 
carpenters,  are  constituted  surveyors;  and  the 
laws  enjoin,  "that  they  shall,  upon  eveir  sucli 
survey,  certify  under  their  hands,  bow  the  ves- 
sels so  surveyed  appeared  to  them,  and  shall 
cause  entries  to  be  made  in  a  book  to  be  kept 
for  that  purpose  in  their  office."  A  surv^, 
therefore,  made  by  them,  pursuant  to  this  law, 
and  at  the  call  of  the  captain  of  this  vessel, 
was  emphatically  a  regular  survey. 

The  difficulty  in  the  cause  arises  upon  the 
next  memt>er  of  the  clause  under  consideration, 
to  wit,  that  which  requires  a .  condemnation. 
The  certificate  of  the  survey  purports  that  there 
was,  in  fact,  a  condemnation  of  the  vessel ;  but 
there  is  nothing  in  the  laws  of  Louisiana  which 
vests  the  power  expressly  in  the  master  wad 
wardens  of  the  port  to  condemn  a  vessel  as 
unfit  for  sea  or  *unworthy  of  repair.  [*418 
As  to  damaged  merchandise,  the  power  is  ex- 
pressly given;  but  as  to  ships,  it  appears  to  be 
exercised  as  incidental  to  the  surveying  power. 
In  other  parts  of  the  world,  it  is  very  generally 
exercised  as  an  incident  to  the  admiralty  pow- 
er; and  the  admiralty  jurisdiction  under  our 
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qrstem,  can  only  be  exercised  under  the  laws 
of  the  United  States. 
Tliese  conBiderations  are  only  thrown  out  to 

Ereclude  the  Bupposition  that  the  court  has  not 
ad  than  in  mind  whilst  eonaidering  this  sub- 
ject. We  do  not  mean  to  intimate  that  the 
power  it  one  which  cannot  be  exercised  under 
municipal  regulationB.  On  the  contrary,  there 
are  many  reasons  for  maintaining  that  it  may 
be  so  exercised  until  Congress  may  think  proper 
to  ertablish  some  general  rule  upon  the  rabjeet, 
either  as  one  appertaining  to  trade  and  com- 
merce, or  within  the  admiralty  jurisdiction.  If, 
therefore,  there  had  been  express  provision  on 
the  subject  in  tiie  laws  of  Louisiana,  or  it  had 
l>een  shown  to  be  rec<^ized  as  a  power  Icnown 
and  habitually  exercised  in  that  port,  as  an  inci- 
dent to  the  surveying  power,  we  should  have 
felt  no  difficulty  on  this  point.  As  it  la,  we 
must  place  our  opinion  on  another  ground,  one, 
however,  which  la  also  noticed  in  Dorr's  case. 
It  is  this,  that  the  condemnation,  such  as  it  is, 
was  obtained  through  the  instrumentality  of 
the  master,  who,  as  such,  represented  his  em- 
ployers, and  who  was,  in  fact,  in  this  instance, 
also  a  part  owner.  In  this  condemnation  he 
acquiesced,  broke  up  the  voyage,  and  sold  the 
vessel;  and  the  certificates  now  before  this 
419*]  *court  were  transmitted  to  the  under- 
writers, and  actually,  in  a  former  trial  between 
the  same  parties,  made  evidence  to  prove  the 
fact  which  they  ascertain.  It  is,  then,  too  late 
for  the  plaintiffs  to  dispute  the  validity  or 
verity  of  the  act  of  condemnation.  They  have 
recognized  the  jurisdiction  of  the  tribunal  they 
appealed  to,  to  obtain  the  survey,  as  sufficient 
aiao  to  make  the  condemnation,  and  must  be 
held  to  abide  by  it  as  such.  AU  further  and 
other  investigation  in  a  more  competent  tribu- 
nal, if  there  was  such,  was  rendered  impossi- 
ble by  their  act. 

It  only  remains,  then,  to  determine  whether 
the  facts  ascertained  by  the  survey  are  such  as 
bring  the  case  within  the  terms  of  the  stipula- 
tion. 

We  are  of  opinion  they  are.  It  would  be 
difficult  to  find  a  shade  of  difference  in  this  re- 
spect, between  the  present  case  and  that  of 
Dorr.  The  terms  of  this  certificate  are,  "we 
found  the  timbers  and  bottom  plank  so  much 
decayed  that  we  are  unanimously  of  opinion 
her  repairs  would  cost  more  than  she  would  be 
worth  afterwards;  and  that  it  would  be  for  the 
interest  of  all  concerned  she  should  be  con- 
demned as  unworthy  of  repairs  on  that  ground. 
We  did,  therefore,  eondemn  her  as  not  sea- 
worthy, and  as  unworthy  of  repairs  Now,  it 
cannot  be  questioned  that  the  ground  of  con- 
d«nnation  here  stated  does  not  stand  single  and 
unconnected  with  the  estimated  cost  of  repairs. 
But  does  this  vary  the  caseT  We  are  of  opinion 
it  does  not,  since  the  condemnation  of  a  vessel, 
420*]  on  account  of  decay,  can  'never,  in  its 
nature,  stand  single  and  unconnected  with  the 
expense  of  repairs.  It  is  the  commonplace  to 
which  the  question  of  condemnation  must  al- 
ways have  reference.  It  is  hardly  possible  to 
conceive  a  case  where  a  survey  would  be  called 
in  which  a  vessel  might  not  be  repaired  or  reno- 
vated, and  atill  leave  enough  of  the  hull  to 
maintain  her  identify.  A  state  of  hopeless  and 
absolute  decay,  therefore,  is  never  in  the  con- 
tonplation  of  the  contract.  And  whether  ex- 
S5ft 


pressed  or  not,  the  consideration  whether  the 
value  when  repaired  would  exceed  the  expense, 
invariably  enters  into  the  decision  of  surveyors 
upon  a  question  of  seaworthiness. 

As,  then,  her  being  decayed,  bo  as  to  be  un- 
worthy of  repairs,  is  equivalent  to,  and  in  fact 
the  technical  meaning  of,  unseaworthiness,  we 
are  of  opinion  that  the  certificate  brings  the 
case  within  the  words  of  the  stipulation. 

It  follows,  that  the  court  were  correct  in  re- 
fusing the  evidenee  offered  t^  the  plaintiff. 

Judgment  affirmed. 


[*Instanee  Court.1  [*491 

SIXTY  PIPES  OF  BRANDY. 
Kennedy  &  Maitland,  Claimant*. 

Under  the  duty  act  of  1799,  e.  126  (CXXVI.).  a.  . 
43,  It  Is  no  caase  ot  forfeiture  that  the  casks, 
which  are  marked  nnd  accompanied  with  the  cer- 
tificates required  by  the  act,  contain  distilled  splr- 
ItB  which  have  not  been  Imported  Into  the  United 
States,  or  a  mixture  of  domestic  with  foreign 
spirits  the  object  of  the  act  being  the  secartty  of 
the  revenue,  without  InterferlOK  with  those  mer- 
cantlte  devices  which  look  onlj  to  Indtvldoal  profit 
without  defrandUiB  the  government. 

APPEAL  inm  tiw  Circuit  Court  of  Massa- 
chusetts. 

This  cause  was  ar^ed  by  Mr.  Emmet  for 
the  appellants  and  claimanta,  and  hj  Mr.  Web- 
ster for  the  respondents. 

Mr.  Justice  Johnson  delivered  the  opinion  of 
the  court: 

The  libel  in  this  ease  contains  two  all<^ 
tions,  and  the  amended  or  supplemental  Ubd 

contains  a  third. 

The  first  is,  that  these  sixty  pipes  of  brandy 
were  imported  from  abroad,  and  landed  in  the 
port  of  Boston  without  a  permit.  The  second, 
that  they  were  not  accompanied  with  the  marled 
and  certificates  required  by  law.  And  the 
third,  "that  they  were  imported  from  ['422 
abroad,  apd  landed  in  the  port  of  New  York 
without  a  permit. 

To  the  first  and  third  of  these  allegations,  the 
record  furnishes  no  evidenee,  nor,  in  fact,  is  it 
contended  that  the  article  seized  is  to  be  visited 
by  the  penalties  inflicted  for  those  offenses, 
otherwise  than  as  an  incident  to  the  cause  oi 
forfeiture  contained  in  the  second  allegatjon. 

The  passage  of  the  law  on  which  the  libelants 
claim  the  forfeiture,  is  in  these  words:  "And 
if  any  casks,  etc.,  containing  distilled  spirits, 
etc.,  which,  by  the  foregoing  provisions,  ought 
to  be  marked  and  accompanied  with  certifi- 
cates, shall  be  found  in  possession  of  any  per- 
son, imaccompanied  with  such  marks  and  cer- 
tificates, it  shall  be  presiunptive  evidence  that 
the  same  are  liable  to  forfeiture,  and  it  shall  be 
lawful  for  any  officer  of  the  customs,  or  of  in- 
spection, to  seize  them  as  forfeited;  and  if, 
upon  the  trial,  in  consequence  of  such  seizure, 
tlie  owner  or  claimant  of  the  spirits,  etc.,  seized, 
ehall  not  prove  that  they  were  imported  into 
,  the  United  States  according  to  law,  and  the 
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duties  thereupon  paid  or  secured,  they  shall  be 
adjudged  to  be  forfeited." 

The  fact  that  these  caaka  were  accompanied 
with  certificates  is  not  questioned,  nor  that  the 
certificates  accompanying  them  were  those 
which  issued  from  the  custom-house  upon  those 
identical  casks.  But  it  is  cwitended  that  the 
identity  of  the  spirits  is  destroyed  by  a  lam 
admixture  of  other  spirits;  and  that,  by  uie 
true  construction  of  the  law,  such  a  change 
falsifies  the  certificate,  and  the  casks  are  no 
49S*]  longer,  in  the  sense  of  'the  law,  "ac- 
companied by  certificates."  And,  further,  that 
such  a  change  justified  the  seizure,  and  wher- 
aver  the  aeinire  is  just,  the  onus  prohandi  is 
thrown  upon  the  elaimant,  and  be  is  held  to 
eompty  strictly  with  the  words  of  the  law,  and 
prove  the  spirits  which  th^  contain  to  have 
been  "imported  according  to  law,  and  the  du- 
ties thereon  paid,  or  secured  to  be  paid." 

That  such  a  construction  of  the  law  is  carry- 
ing its  penal  effects  beyond  the  literal  meaning 
of  its  terms,  we  tmderstand  no  one  to  deny. 
The  words  are,  "if  any  casks  containing  dis- 
tilled spirits,  which  oiufht  to  be  marked  and  ac- 
companied with  certificates,"  etc.  That  these 
words  must  necessarily  be  confined  to  the  casks, 
and  cannot  extend  to  its  contents,  results,  we 
think,  from  requiring  the  article  to  be  marked, 
aa'well  as  accompanied  with  the  certificate;  a 
requisition,  absurd  in  terms.  If  applied  to  the 
distilled  spirits  contained  in  the  casks.  And 
although  tne  term,  "the  same,"*  used  in  the  mem- 
ber <tf  the  sentence  whieh  imposes  the  forfeit- 
ure, might,  with  grammatical  correctness,  be  ap- 

Slied  exclusively  to  the  cask,  and  thereb^-pro- 
nce  a  greater  absurdity,  yet  it  may,  with  as 
much  propriety,  be  applied  to  both  the  cask  and 
Bpirits  as  its  antecedent;  and  this  application 
is  mstained  hy  the  snbaequent  words  of  the 
same  period;  which  speak  expressly  and  exclu- 
sively of  the  "claimant  of  the  n^titk,"  and  leave 
the  cask  to  be  claimed  only  as  an  fmddent  to 
the  property  in  the  spirits. 

The  constituents  of  the  offense  here  intended 
to  be  visited  on  the  claimant,  obviously  are, 
434*]  That  the  cask  should  contain  dis- 
tilled spirits.  (2)  That  it  should  be  one  which 
the  law  requires  should  be  marked  and  accom- 
panied with  a  certificate,  that  is,  one  that  has 
been  used  for  foreign  spirits.  (3)  That  it  should 
be  found  in  the  possession  of  aame  person  un- 
accompanied with  the  legal  mark  and  certifi- 
cates. When  these  three  facts  concur,  the 
proper^  is  presumed  subject  to  forfeiture ;  and 
it  follows,  that  unless  all  the  constituents  unite 
in  the  given  case,  it  must  be  a  case  of  innocence. 
But  the  whole  argument  of 'the  libelant  goes  to 
impose  a  fourth  circumstance  as  essential  to  the 
imputation  of  innocence,  ajid  the  absmee  of 
which,  of  consequence,  must  exist  in  order  to 
repel  the  imputation  of  crime;  which  is,  that 
the  distilled  spirits  in  the  cask  should  be  the 
identical  spirits  imported  in  the  ca^k ;  and  this, 
not  from  any  necessary  construction  of  the  lan- 
guage of  the  act,  but  as  a  deduction  from  the 
supposed  poliey  of  the  act. 

We  are  induced  to  adopt  the  opinion,  that 
even  if  it  were  consistent  with  the  rules  of  eon- 
stmetion  to  give  a  latitude  to  the  meaning  of 
language  used  in  a  statute  so  highly  'penal,  the 
language  of  this  act  is  so  far  from  sanctioning 
tlie  construction  here  contended  for,  that  it  act- 
•  Ii,  ed. 


ually  repels  it;  for,  it  is  observable  that  when 
the  act  goes  on  to  declare  what  it  shall  be  in- 
cumbent on  the  defendant  to  establish,  in  order 
to  escape  the  penalty  of  the  law,  the  identic 
of  the  spirits  found  in  the  cask,  with  that  orig- 
inally imported,  is  not  required  to  be  proved. 
It  is  only  required  that  he  should  prove  the 
spirits  seized  to  have  *been  l^IIy  im-  [*42B 
ported,  and  the  duties  paid,  and  whether  ik 
those  casks,  or  any  other  casks,  is  altogether 
immaterial  to  his  defense.  Gin  and  brandy 
may  interchange  receptacles,  and  travel  together 
in  perfect  security,  provided  they  have  been 
respectively  legally  imported,  and  the  original 
certificates  attend  the  casks  to  whieh  tbiey  were 
originally  attached. 

From  this,  we  think  It  oonelusively  results 
that  the  government  had  nothing  in  view  but 
the  security  of  its  own  revenue,  without  inter- 
fering with  those  devices  of  the  mercantile 
world  which  look  only  to  individual  profit  with- 
out defrauding  the  government;  and  hence,  that 
the  spirit  and  poli^  of  the  43d  section  would 
carry  us  no  furUter  than  its  enness  letter. 

But  there  are  other  views  of  this  rabjeet 
which  raise  other  questions  in  adjudicating  on 
this  cause.  And,  first,  it  is  very  obvious  that 
if  the  change  of  the  contents  of  the  cask  could 
invalidate  the  immunities  of  the  certificate  in 
other  cases,  it  could  not  in  the  case  ^here  do- 
mestic spirits  have  been  substituted  for  that 
imported.  If  the  evidence  establishes  any  adul- 
teration in  this  case,  it  proves  it  to  have  been 
made  by  the  addition  of  American  spirits  to 
the  imported  brandy.  But  when  the  act  im- 
poses upon  the  claimant  the  necessity  of  pror* 
ing  "that  the  spirits  found  in  the  casks  were 
imported  into  the  United  States  according  to 
law,  and  the  duties  thereon  paid  or  secure^"  it 
could  not  have  Intended  to  impose  ui  actual 
iropossihilify,  by  requiring  sucn  proof  as  to 
spirits  which,  ex  vi  termini,  'were  not  [*4SC 
imported.  Much  less  could  it  have  Intended  to 
leave  open  a  chance  of  defense,  where  the  sub* 
stitution  was  of  foreign  liquors,  upon  whieh  it 
might,  by  possibility,  have  been  defrauded,  and 

freclude  all  defense  as  to  domestic  spirits,  a 
rade  in  which,  coastwise  or  In  any  .wise,  was- 
perfectly  harmless,  and  could 'not  havs  pro- 
duced a  fraud  upon  the  revenue. 

But,  although  the  libelant  may  have  failed  on 
his  second  count,  he  is  entitled  to  all  the  heneflit 
which  the  law  allows  him  under  his  first  and 
third.  And  here  the  case  rests  upon  the  goieral 
provisions  of  the  50th,  70th,  71st,  and  some  oth- 
er sections  of  the  revenue  law,  under  which  the 
collector  was  certainly  justifiable  in  making 
any  seizure,  where  he  had  reasonable  ground  ^to 
suspect  that  a  fraud  upon  the  revenue,  or  a  vio- 
lation of  the  revenue  laws,  was  meditated.  And 
upon  showing  probable  cause  for  such  seizure, 
the  onus  probandi  is  thrown  upon  the  claimant. 
Whatever  was  the  fact,  the  certificates  of  the 
numerous  individuals  who  examined  this 
brandy,  and  testified  to  its  equivocal  nature, 
were  sufficient  to  attract  the  collector's  atten- 
tion, and  justify  his  instituting  an  inquiry  to 
determine  whether  this  brandy,  notwithstanding 
the  certificates,  had-  actually  paid  the  duty. 
The  brandy  which  had  paid  the  duty,  might, 
hy  possibility,  have  been  drawn  off,  and  other 
brandy  substituted  that  had  evaded  the  duty. 
It  would  be  too  much,  also,  to  hold  him  to  a 
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correct  eonstrnctlon  of  lawi  which  have  excited 
doubts  and  elicited  contrary  opinions  in  courts 
427*]  of  justice.  The  claimant,  therefore, 'upon 
the  general  provisions  of  the  eolleetion  law,  was 
properly  called  upon  to  furnish  an  explanation 
cS  circumstances  calculated  to  excite  reasonable 
suspicion.  After  comparing  the  mass  of  testi- 
mony  which  the  case  affords,  we  are  led  to  the 
conclusion  that  the  claimant  has  aucceaafully 
repelled  the  charge  of  illicit  importation.  If,  as 
before  observed,  the  brandy  was  not  the  identi- 
cal brandy  imported  in  these  casks  in  which  it 
waa  aeizea,  sl^l  all  the  evidence  goes  to  prove 
that  it  was  in  part  the  same,  and  in  part  con- 
sisted of  neutral  spirits,  which  spiriu  two  of 
the  witnesses  call  American.  Illegal  importa- 
tion, therefore,  is  out  of  the  case.  And  the 
views  which  we  have  taken  of  the  subject  ren- 
der it  unnecessary  to  examine  the  question, 
whether  the  evidence  establishes  the  fact  of 
adulteration  or  not. 

Decree  of  eondonnation  reversed,  with  a  cer- 
tificate of  probable  canee. 


4S8*]  [*Oon8tituUonal  Law.  Jurisdiction.] 

THE  STEAMBOAT  THOMAS  JGFFBRSOK. 
Johnson  et  a1.,  Claimants. 


The  District  Court  bos  not  Jurlsdlctloo  of  a  salt 
for  wages  earned  on  a  voyBRe.  in  a  steam  veaBei, 
from  SDipplngport,  la  tbe  state  of  Kentucky,  np 
the  river  Hlssonrl  and  back  airaln  to  the  port  of 
departure,  as  a  cause  of  admiralty  and  maritime 
Jurisdiction.  ^  ^ 

The  admiralty  has  no  Jurisdlctloo  over  contracts 
for  tbe  blre  of  seamen,  except  In  cases  where  tbe 
service  la  substantially  performed  upon  the  sen,  or 
upon  waters  within  tbe  ebb  and  flow  of  tbe  tide. 

But  the  jurisdiction  exists,  although  the  com- 
mencement or  termination  of  the  voyaee  la  at 
some  place  beyond  the  reach  of  the  tide.  It  is 
sufficient  if  the  service  is  essentially  a  maritime 
service.  .  . 

Qnere,  Whether,  under  the  power  to  regulate 
commprce  among  the  several  states.  Congress  may 
not  extend  tbe  femedy,  by  tbe  aummary  process  of 
the  admiralty,  to  the  case  of  voyages  on  the  west- 
em  waters. 

However  this  may  be,  the  act  of  1790,  c.  29, 
for  the  Bovemment  and  regulation  of  s«imeD  In 
the  merctiant  service,  conflnes  tbe  remedy  In  Uie 
district  courts  to  such  caeea  as  onUnarlly  belong 
to  the  admiralty  Jurisdiction. 

APPEAL  from  the  Circuit  Court  of  Ken- 
tudcj. 

Mr.  Justice  Story  delivered  the  opinion  of 

the  court; 

This  is  a  suit  brought  Id  the  District  Court 
of  Kentttdty  for  subtraction  of  wages.  The  li- 
bel claims  wages  earned  on  a  voyage  from  Ship- 
plngport,  in  ttiat  state,  up  the  river  Missouri, 


Nora. — As  to  Jarisdlctlon  of  the  District  Conrt 
In  Admiralty.  Eiee  note  to  Qiass  v.  Tbe  Betsey,  3 
Dall.  1«. 

The  decision  In  this  case  (The  Tbomaa  Jeffer- 
son) that  tbe  jurisdiction  of  the  courts  of  admiral- 
ty of  the  United  SUtea  l{i  limited  to  tbe  ebb 
and  flow  of  the  tide.  Is  overruled  in  Tbe  Genesee 
Chief  V.  Fltihugb.  12  How.  458,  469;  Ja<A- 

son  V.  The  Msgdolla,  20  How.  296. 

As  to  lien  for  materials  and  work.    See  note  to 
The  General  Smith,  4  Wheat.  488. 
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and  back  again  to  the  port  of  departure;  and 
the  question  is,  whether  Uiis-case,  as  stated  in 
the  "libel,  is  of  admiralty  and  maritime  [*499 
jurisdiction,  or  otherwise  within  the  jurisdic- 
tion of  the  District  Court  The  court  below 
dismissed  the  libd  for  want  of  jurisdiction,  and 
the  libelants  have  appealed  frmn  that  decree  to 
this  court. 

In  the  great  struggles  between  the  courts  of 
common  law  and  the  admiralty,  the  latter 
never  attempted  to  assert  any  jurisdiction  ex- 
cept over  maritime  contracts.  In  respect  to  con- 
tracts  for  the  hire  of  seamen,  tiie  admiral^ 
never  pretended  to  claim,  nor  could  it  right- 
fully exercise,  any  jurisdiction,  except  in  cases 
where  the  service  was  substantially  performed, 
or  to  be  performed,  upon  the  sea,  or  upon 
waters  within  the  ebb  and  flow  of  the  tide. 
This  is  the  prescribed  limit  which  it  was  not 
at  liberty  to  transcend.  We  say  the  service 
was  to  be  substantially  performed  on  the  sea, 
or  on  tide  water,  because  there  is  no  doubt 
that  the  jurisdiction  exists,  although  tbe  com- 
mencement or  termination  of  the  voyi^e  may 
happen  to  be  at  some  place  beyond  the  reach 
of  the  tide.  The  material  consideration  is, 
wliether  the  service  is  essentially  a  maritime 
service.  In  the  present  case,  the  voyage,  not 
only  in  its  commencement  and  termination, 
hut  in  all  its  intermediate  progress,  was  several 
hundreds  of  miles  above  the  ebb  and  flow  of 
the  tide;  and  in  no  just  sense  can  the  wages  be 
considered  as  earned  in  a  maritime  employment. 

Some  reliance  has  been  placed  in  argument 
upon  that  clause  of  the  judiciary  act  of  1789, 
ch.  20,  B.  9,  which  includes  all  seizures  made 
on  waters  navigable  from  the  sea  by  vessels  of 
ten  *or  more  tons  burthen  (of  which  [*4S0 
description  the  waters  in  this  case  are),  within 
the  admiralty  jurisdiction.  But  this  Is  a  statut- 
able provision,  and  limited  to  the  eases  tiiere 
stated.  To  make  the  argument  available,  it 
should  be  shown  that  some  act  of  Congress 
had  extended  the  right  to  sue  in  courts  having 
admiralty  jurisdiction,  to  cases  of  voyages  of 
this  nature.  We  have  for  this  purpose  exam- 
ined the  act  of  Congress  for  the  government 
and  regulation  of  seamen  in  the  merchants^ 
service  (act  of  1790,  eh.  20),  and  though  its 
language  is  stmiewhat  general,  we  think  that 
its  strict  interpretation  conflnes  the  remedy  in 
the  admiralty  to  such  coses  as  ordinarily  be- 
long to  its  cognizance,  as  maritime  contracts 
for  wages.  It  merely  recognizes  the  existing, 
and  does  not  intend  to  confer  any  new  jurisdic- 
tion. Whether,  under  the  power  to  r^ulate 
commerce  between  .the  states.  Congress  may 
not  extend  the  remedy,  by  the  summary  pro- 
cess of  the  admiralty,  to  the  case  of  voyages 
on  the  western  waters,  it  is  unnecessary  for  ua 
to  consider.  If  the  public  inconvenience,  from 
the  want  oi  a  process  of  an  anal<^{ouB '  na- 
ture, shall  be  extensively  felt,  the  attnition  of 
the  l^slature  will  doubtless  be  drawn  to  the 
subject.  But  we  have  now  only  to  dedare 
that  the  present  suit  is  not  maintainable  as  a 
cause  of  admiralty  and  maritime  jurisdiction, 
upon  acknowledged  principles  of  law. 

The  decree  of  the  Circuit  Court,  dismissing 
the  libel  for  want  of  jurisdiction,  is  tiiereftwe 
affirmed. 

Decree  accordingly. 

Wbeat.  1«. 
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THE  SANTA  mawta, 
.  The  Spaniih  CmuuI,  Ubelaat. 


TTpon  an  apfteal  from  a  mandate  to  carrj  Into 
•Sect  a  former  decree  of  the  eonrt,  notbtng  !■  be- 
fore tbe  eoart  bat  tbe  proceedlnga  Bubwqaent  to 
the  mandate. 

Bnt  tbe  orlgfnal  proceedings  are  always  before 
the  court,  n  ur  as  Is  oecessar;  to  determine  any 
new  points  in  controTersy  between  tbe  parties, 
which  are  not  terminated  by  tbe  orlKlnal  decree. 

After  a  general  decree  of  restltntlon  In  tbis 
court,  tbe  captors,  or  purchasers  under  them,  can- 
not set  up  In  tbe  court  below  new  claims  for  equit- 
able doductlons,  melloratlous  aud  charts,  eyen  If 
•DCh  clalma  mlRbt  have  been  allowed,  bad  they 
been  asserted  before  tbe  orif^nal  decree. 

Nor  can  tbe  claimants,  or  original  owners,  lo 
sncta  a  case,  set  up  a  claim  for  interest  upon  tbe 
stlpnlatlon  taken  in  the  usual  form,  for  the  ap- 
praised value  of  the  goods.  Interest  not  being  men- 
tioned In  tbe  stipulation  Itself. 

Nor  can  Interest  be  decreed  aRSlnst  tbe  captors 
personally,  by  way  of  damages  for  tbe  detention 
«Dd  delST,  no  sucb  claim  having  been  set  up,  upon 
tbe  original  hearlog  In  tbe  court  below,  or  upon 
the  original  appeal  to  tbIs  court. 

The  case  of  Rose  v.  Blmely,  B  Cranch,  318,  re- 
viewed, explained,  and  confirmed. 

Upon  a  mandate  to  the  Circuit  Court,  to  carry 
Into  effect  a  general  decree  or  restitution  by  this 
«onrt,  where  the  property  has  been  delivered  upon 
a  stipulation  for  tbe  appraised  value,  and  the  du- 
ties paid  upon  it  by  the  party  to  whom  It  Is  deliv- 
ered, tbe  amount  of  the  duties  Is  to  be  deducted 
from  the  appraised  value. 


APPEAL  from  the  CSrcuit  Court  of  Mary- 
land. 

This  cause  was  'formerly  before  the  court, 
and.  the  decision  then  pronounced  will  be 
4»a"]  found  reported,  "ante,  Vol.  Vn.  p. 
490.  The  claim  of  Mr.  Barke,  as  a  bons  fidei 
purchaser,  waa  tlien  rejected,  upon  the  ground 
of  tbe  illegality  of  the  original  capture,  it  hav- 
ing been  made  in  violation  of  the  neutrality  of 
the  United  States ;  and  a  general  decree  of  res- 
titution was  awarded  in  favor  of  the  libelant, 
suing  in  his  official  character  as  the  consul  of 
Spain,  for  the  benefit  of  the  original  owners. 
A  mandate  issued  from  this  court  to  the  court 
t»elow,  to  carry  that  decree  into  effect.  Pend- 
ing the  original  proceedings  in  the  court  below, 
and  before  the  appeal,  the  property,  upon  the 
application  of  Mr.  Burke,  was  delivered  to  him, 
upon  a  stipulation  given  with  sureties  in  the 
usual  manner,  for  the  payment  of  the  appraised 
value,  according  to  the  future  decree  of  the 
court.  The  appraisers  estimated  the  property 
at  $7,473.43.  being,  as  they  declare,  "the 
long  price,  including  aistom-house  duties," 
and  for  tide  sum,  the  stipulation  was  given, 
tipott  the  application  to  the  court  below,  to 
«n  force  the  mandate  of  this  court,  iSr.  Burke 
flled  a  petition,  asserting  that  he  bad  incurred 
«ost  and  expenses,  and  paid  certain  liens  upon 
the  property.  The  speciileationB  now  insisted 
410,  wen  the  following:  (1)  Insurance  on  the 
property  from  Galveztown  to  Baltimore,  viz., 
^61.25.  (2)  Duties  paid  on  tbe  same  at  Balti- 
more, viz.,  $1,945.14.  A  petition  was  also  filed 
4m  behalf  of  Mr,  Burke  and  a  Mr.  Forbes  <who 
«  Xi.  ed. 


now,  for  the  first  time,  appeared  in  the  cause), 
as  joint  owners  of  the  schooner  Harriet,  in 
which  the  property  in  question  *was  [*4SS 
brought  from  Galveztown  to  Baltimore,  pray- 
ing for  the  allowance  of  freight  for  the  voy> 
age,  amounting  to  91,500.  The  libelant  also 
i^de  an  apiMication  for  interest  upon  the 
amount  of  tke  stipulation  to  be  decreed  in  bis 
favor,  either  from  the  time  of  capture,  fnm 
the  date  of  the  stipulation,  or  from  the  decree 
of  this  court. 

The  respective  claims  of  all  the  parties  for 
these  allowances  were  rejected  by  the  Circuit 
Court,  and  from  the  decree  dismissing  them  an 
appeal  was  taken  to  tbis  court. 

The  Attorney-General,  for  the  appellant. 
Burke,  stated  that  tbe  allegation  demanding 
restitution  in  the  original  case,  was  filed  by  the 
Spanish  consul  against  the  goods,  and  the  ap- 
pellant claimed  the  eai^o  as  having  been  re- 
mitted to  him  in  return  for  an  outward  cargo 
shipped  to  his  agent  at  Matagorda.  It  is  now 
alleged  that  he  was  part  owner  of  the  captar- 
ing  vessel,  and,  therefore,  as  a  wrongdoer,  not 
entitled  to  the  equitable  deductions  he  claims. 
He  insists  that  fie  is  a  bone  fidei  purchaser, 
without  notice  of  the  illegal  capture,  and, 
therefore,  entitled  to  be  allowed  for  duties  and 
other  charges.  In  the  admiralty,  the  libelant 
and  claimant  are  both  actors.*  If,  therefore, 
it  had  been  the  wish  of  the  libelant  to  put  In 
issue  the  fact  of  Burke's  knowledge  of,  or  con- 
nection with,  the  illegal  capture,  he  should 
have  answered  the  averment  which  is  con-' 
tained  *{n  the  claim,  that  he  (Burke)  [*4S4 
was  entirely  ignorant  of,  and  unconnected 
with,  that  transaction;  or  he  should  have  filed 
an  amended  libel,  and  charged  the  guilt  of 
Burke.  The  libelant  did  neither;  and  thus 
the  fact  of  Burke's  guilt  or  innocence  was  not 
in  issue  in  that  case.  It  was  not  involved  in 
the  decision  of  the  court,  which  tuiiied  on  the 
facts  of  the  illegal  armament  of  the  Patriota  in 
the  ports  of  the  United  States,  the  capture  of 
the  Santa  Maria  by  that  vessel,  and  the  iden- 
tity of  the  goods  as  part  of  the  cargo  of  the 
Santa  Maria.  These  facts  being  established, 
it  was  immaterial  who  the  owners  of  the  cap- 
ttu'ing  vessel  were,  or  how  the  goods  came  into 
the  possession  of  Burke.  Restitution  was  de- 
creed to  the  original  owners,  and  it  was  in  the 
execution  of  this  decree  under  the  mandate 
from  this  eonrt,  that  the  proceedings  now  in 
question  took  place.  Upon  the  present  appeal, 
nothing  is  before  the  eonrt  bnt  what  is  subse- 
quent to  the  mandate.*  Tbe  respondents  can- 
not, therefore,  enter  into  the  question  of  the 
guilt  or  innocence  of  Burke,  upon  the  evidence 
in  the  original  cause.  He  is  now  to  be  consid- 
ered as  an  innocent  purchaser,  and  entitled  as 
such  to  all  equitable  deductions,  meliorations, 
and  charges. 

Besides  the  other  claims  which  are  now  in- 
sisted on,  there  was  a  minor  claim  in  the  court 
below  for  the  difference  between  the  valuation 
uid  the  actual  sales,  which  waa  withdrawn  np- 


1.— JennlngB  v.  Carson,  4  Craoch*s  Bep.'^ 
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486*]  on  the  authority  *of  the  case  of  The 
Betsey,  and  other  cases  cited  in  a  note  to  that 
case.* 

To  the  claims  for  duties,  insurance,  and 
freight,  it  was  objected  in  the  Circuit  Court 
that  the  court  had  no  authority  to  consider 
them,  because  the  original  decree  of  this  court 
bad  closed  the  door  a^inst  all  inquiry  into  the 
subject,  upon  the  principle  settled  in  Rose  v. 
Himely.  But  this  was  a  misapplication  of  the 
prindple  determined  in  that  case.  The  ques- 
tion on  the  first  appeal  was  merely  as  to  the 
proprietary  interest  of  the  caigo.  But  after  the 
principal  question  in  the  cause  has  been  finally 
decid«l,  and  the  cause  quoad  hoc  perpetually 
disposed  of,  any  question  of  charge  upon  the 
original  fund  may  still  be  taken  up  as  a  new 
question,  so  long  as  the  fund  remains  within  the 
power  of  the  court.  Such  is  uadertsood  to  be 
the  praotioe,  both  in  England  and  in  this  ooun- 
tiy.'  Considering  Burke  as  an  innocent  pur- 
diaser  of  the  goMs,  who  had  brought  them  to 
the  United  States,  where  they  were  claimed  by 
the  original  owners,  and  restored  to  them,  be- 
cause of  the  defect  of  title  in  those  from  whom 
Burke  had  purchased,  this  case  cannot  be  dis- 
tinguished in  principle  from  that  of  Rose  v. 
Himely,  in  which  freight,  insurance,  duties  and 
other  expenses,  were  allowed,  under  the  same 
eircnmstances.*  The  charges  and  expenses  in 
436*]  the  present  'case,  having  been  actually 
borne  by  the  innocent  purchaser,  In  twinging 
the  goods  safely  into  the  country,  seem  to  enter 
into  the  Talue  of  the  article  themselves;  and  in 
withdrawing  them  from  the  possession  of  the 
pnrebasfr,  a  re-imbursement  of  bis  actual  ex- 
penses is  required  by. natural  equity,  and  may 
be  eonsidered  as  a  spedes  of  mitigated  salToge. 
Tlie  claim  for  the  amount  of  the  duties  rests 
upon  Ugber  grounds.  Wherever  goods  are 
sold  by  order  of  court,  or  consent  of  parties, 
the  duties  attach  as  upon  an  ordinwy  importa- 
tion; and  upon  restitution  of  tbe  proceeds,  the 
amount  of  the  duties  is  to  be  deducted.*  Tbe 
party  gets  more  than  the  value  of  the  goods  if 
he  gets  the  amount  of  the  duties;  and  the 
puraiaBer  pays  the  duties  twice  over  to  the 
goremment  as  duties,  and  again  to  the  original 
owner,  as  part  of  the  long  price  value  of  his 
goods. 

-  As  to  the  claim  by  the  other  party  for  Interest 
upon  the  appraised  value,  so  far  as  it  is  claimed 
from  the  time  of  capture,  the  question  is  not 
before  this  court,  because  it  was  not,  made 
in  the  court  below.  Nor  can  it  be  allowed 
from  the  date  of  the  stipnlation,  because  tbe 
stipulation  is  a  mere  substitnte  for  the  specific 
goods,  which  would  not  have  carried  interest. 
The  principle  of  Rose  v.  Himely  applies  to  this 
demand,  since  it  is  tbe  nature  of  a  claim  for 
damages  for  the  illegal  detention  and  delay, 
which  were  prayed  in  the  original  libel,  but 
437*]  which  were  not  allowed  by  *the  court 
below,  nor  by  this  court,  upon  the  first  appeal. 
Interest  nught,  doubtless,  have  been  expressly 
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reserved  in  the  stipulation.  If  the  court  below 
had  deemed  the  party  entitled  to  it.  But  tbeao- 
questions  are  dennltiTely  closed  by  the  original 

decree,  and  cannot  arise  upon  the  mandate  t» 
carry  that  decree  into  effect. 

Sib*.  D.  Hoffman,  contra,  insisted  that  the- 
original  proceeding  in  the  cause  showed  that 
Burke  was  a  participater  in  the  illegal  seizure 
of  this  property,  and,  consequently,  could  not 
claim  any  equitable  deductions  from  tbe  full 
value  on  account  of  charges  incurred  1^  hint 
in  its  preservation.  He  was  a  main  fidei  pos- 
sessor, who  was  not  entitled  to  be  allowed  for 
bis  expenses  actually  laid  out  upon  the  proper- 
ty, still  less  for  the  fictitious  charges  of  freight^ 
insurance,  and  duties.  As  to  the  duties,  they 
have  been  incurred  solely  by  his  electing  to  im- 
port tbe  goods  for  consumption.  Had  they 
been  delivered  to  the  original  owners,  and  car- 
ried awapr  by  them,  or  had  they  never  been 
brought  in,  they  would  not  have  been  subject 
to  duties.  There  was  a  manifest  inconsistency 
in  the  opposite  argument,  which  would  not  ad- 
mit the  stipulation  to  carry  interest,  whilst  it 
sought  to  diminish  the  principal  sum  specified 
in  the  stipulation,  by  claims  which  might  have- 
been  made  upon  the  original  hearing.  But  ther» 
is  no  principle,  authority,  or  established  prac- 
tice, wnich  requires,  that  where  the  goods  nave 
been  delivered  on  bail,  the  court  should,  ootem- 
poroneously,  decree  restitution  of  the  speeiflft 
'thing,  and  the  performance  of  the  stip-  [*4Sft 
Illation.  The  court  may  decree  restitution  gen- 
erally, and  in  executing  the  decree  it  is  to  be 
applied  to  the  stipulation,  so  as  to  include  not 
only  what  is  substantially  comprehended  in  the 
decree,  but  eveir  equitable  demand  consistent 
with  it,  althoiu[h  not  expressly  included  in  ita 
tetnu.  The  allowance  of  interest  the  court 
below,  after  the  coi^nal  decree  in  this  oonrtr 
does  not  so  much  depend  upon  the  drcumstance- 
of  its  being  expressly  reserved  upon  the  face  of 
the  stipulation,  as  upon  the  notorious  fact  that 
the  court  would  be  subsequently  called  on  to 
act  definitively  upon  the  stipulation,  when  it 
came  to  execute  the  final  decree  of  this  court. 
In  thus  executing  it,  by  allowing  interest,  the 
court  below  would  not  modify  or  add  to  the- 
original  decree  of  this  court,  sinoe  this  allow- 
uice  opens  nothing  which  had  been  adjudicat- 
ed by  this  court,  and  is  to  be  regarded  as  noth- 
ing more  than  an  incident  to  the  execution  of 
the  decree  of  restitution.  That  restitution 
would  have  been  incomplete  without  it,  as,  if 
the  property  had  not  been  delivered  to  the  cap- 
turing claimant  vpon  bail,  it  mig^t  have  beus 
delivered  In  the  sajne  manner  to  the  original 
owner,  or  sold  by  order  of  court,  and  the  pro- 
ceeds invested  in  stocks  bearing  an  interest. 

As  to  the  case  of  Rose  v.  Himely,  it  will  bo 
found  that  the  court  there  assumes  that  the 
question  of  interest  was  before  it  on  the  origi- 
nal appeal,  and  asserts  that  if  the  claim  hod 
then  men  made,  it  would  have  been  rejected, 
because  *the  court  did  not  consider  the  [*4SI^ 
appellants  as  infected  by  the  marine  trespa8» 
committed  by  the  captors.  "The  circumstances- 
of  the  case  were  such  as  to  restrain  the  court 
from  inserting  in  its  decree  anything  which 
might  increase  its  severity.  The  loss  waa 
heavy,  and  it  fell  unavoidably  on  one  of  two 
innocent  parties.  The  court  was  not'  inclined 
to  add  to  its  weight  by  giving  interest  in  the- 
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nature  of  damages.  The  allowance  of  interest, 
therefore,  in  the  court  below,  is  overruled.'^ 
Besides,  in  that  case,  the  court  had  all  the 
questions  of  equitable  deductions  and  allow- 
mneet  befers  them  on  the  original  appeati  and 
gave  «  rer^  special  deeree  and  mandate,  which, 
ex  industna,  omitted  interest.  But  here  the 
question  is  not  between  two  e<;[ually  innocent 
parties.  Here  none  of  the  questions  of  freight, 
insurance,  duties,  and  interest,  were  raised  in 
the  original  cause.  They  were  all  reserved  as 
incidental  to  the  stipulation,  whic^  was  not 
then  brou^t  before  tnia  court. 

The  doctrine  laid  down  in  Rose  t.  Himely, 
tiMt  after  a  decree,  in  this  court,  and  the  cause 
sent  br  nuuodate  to  the  court  below,  and  the 
further  proceeding  upon  the  mandate  are  ap- 
pealed from,  nothing  is  before  this  court  on  the 
appeal  but  what  is  subsequent  to  the  mandate, 
is  unquestionably  a  sound  and  salutary  rule. 
But  is  it  anything  more  than  what  the  general 
^fnelples  of  law  could  establish  Y  ia  it  any- 
tUns  more  than  an  application  of  the  ^miliar 
440*]  maxim  as  to  res  *adjudicata?  'Noth- 
ing is  before  this  court,"  says  the  Chief  Justice, 
*nMit  what  is  subsequent  to  the  mandate."  This 
is  unquestionably  true,  but  with  this  indispen- 
sable qualification,  that  the  matter  in  question 
prior  to  the  mandate  was,  or  ought  necessarily 
to  have  bera,  before  the  court  originally.  The 
TDle  ms  arolied  to  the  daims  of  freight  and  in- 
•vranee  which  the  original  decree  of  this  court 
had  expressly  allowed,  but  which  the  commis- 
sioner appointed  by  the  Circuit  Court  under  the 
mandate  had  disallowed.  But  no  case  can  be 
found  which  requires  the  court  below  to  pass 
any  decree,  in  the  first  instance,  upon  the  stip- 
ulation, or  to  allow  interest  before  the  appeal, 
or  which  requires  the  question  of  interest,  or 
•ay  aimUar  incidental  ekim,  to  be  bronght  be- 
fore this  court  upon  tba  original  appeal.  The 
rule  in  regard  to  matters  prior  or  subsequent  to 
the  mandate,  appears  to  be  understood  precisely 
in  this  manner  by  the  learned  judge  who  de- 
livered the  opinion  of  the  court  in  Martin  v. 
Hunter.  "A  final  jud^ent  of  this  court  is 
etmelusive  upon  the  rights  which  it  decides, 
and  no  statute  has  provided  any  process  by 
iridch  this  court  ean  revise  its  own  judgments."* 

The  claim  for  interest  Is  an  inadent  to  the 
execution  of  the  mandate  for  restitution.  Inter- 
est is  impliedly  due,  wherever  a  liquidated  sum 
of  money  is  wrongfully  withheld.  "li  a  man 
has  my  money  by  way  of  loan,  he  ought  to 
answer  interest;  but  if  he  detains  my  money 
441*}  wrongfully,  *he  ought,  a  fortiori,  to 
answer  interest;  and  it  is  still  stronger,  when 
one  1^  wrtme  takes  from  me  my  money  or 
goods,  which  1  am  trading  with,  in  order  to 
turn  them  into  money."*  Were  not  this  the 
ease,  a  strong  temptation  would  be  presented 
to  debtors  to  violate  their  duty.  In  the  lan- 
guage of  Lord  Mansfield,  "they  would  be  en- 
couraged to  make  use  of  all  the  unjust  dilatori- 
ness  of  chicane,  and  the  more  the  plaintiff  is 
injured,  the  less  he  will  be  relieved."  This  is 
emphatically  applicable  to  the  present  case. 


1^-6  Craneh'a  Bep.  SIT. 
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where  the  capturing  claimant  has  superadded 
to  the  original  wrong  done  to  the  owners  of 
these  goods,  all  the  unjust  dilatoriness  of 
chicane.* 

JSx.  Jostles  Stoty  delivavd  the  opinion  of 
the  court,  and  after  stating  tlie  case,  proceeded 

as  follows: 

Several  preliminary  questions  have  been  ar- 
gued, whidi  must  be  disposed  of  before  the 
court  can  entertain  any  question  upon  the  mer- 
its of  these  claims;  and  if  disposed  of  one 
way>  they  put  an  end  to  the  controversy. 

In  the  first  place,  it  is  asserted  that  Mr. 
Burke  is  a  malie  fidei  claimant,  entitled  to  no 
favor  whatever;  and  by  reference  to  the  origi- 
nal proceedings,  *will  be  found  a  party  [•442- 
to  the  wron^ul  capture  and  detention  of  the 
property.  And  the  first  question,  therefore,  that 
arises,  is,  whether  upon  this  appeal  the  court 
can  look  into  those  proceedings  for  the  purpose 
of  aseertaining  the  guilt  or  innocenee  of  the 
claimant.  The  principle  laid  down  In  the  ease 
of  Rose  V.  Himely,  6  Cranch,  313,  that  upon 
an  appeal  from  a  mandate,  nothing  is  before 
the  court  but  the  proceedings  subsequent  to  the 
mandate,  is  undoubtedly  correct  in  the  sense  in 
which  that  expression  was  used,  with  reference 
to  the  doctrine  of  that  case.  Whatever  had 
been  formerly  before  the  court,  and  was  dis- 
posed of  by  its  decree,  was  considered  as  fin- 
ally disposed  of;  and  the  question  of  interest 
raised  upon  the  execution  of  the  mandate  in 
that  case,  was  in  that  predicament.  But  upon 
all  proceedings  to  carry  into  effect  the  decree 
of  the  court,  the  original  proceedings  are  al- 
ways before  the  court,  so  far  as  they  are  neces- 
sary to  determine  any  new  points  or  rights  ia 
controversy  between  the  parties,  which  were 
not  terminated  by  the  original  decree.  The 
court  may,  therefore,  inspect  the  original  pro- 
ceedings, to  ascertain  the  merits  or  demeriu  of 
the  parties,  so  far  as  they  bear  on  the  new 
claims,  and  must  decide  upon  the  whole  exam- 
ination what  its  duty  requires.  In  the  present 
case,  it  is  impossible  to  separate  the  stipulation' 
from  the  other  proceedings.  It  is  unintelligible 
without  reference  to  them.  The  court  must 
inspect  them,  to  guide  it  in  Its  future  acts,  and 
to  enable  it  to  carry  into  effect  the  decree  <tf 
the  Supreme  Court.  That  •decree  re-  [*44» 
stores  the  property  generally  as  claimed  by  the 
libelant;  but  what  that  property  is,  in  what 
predicament  it  is,  and  what  are  the  means  by 
which  it  is  to  be  restored,  must  be  ascertained^ 
before  the  court  eui  institute  any  farther  pro- 
ceedings. 

Another  preliminary  questim  is»  whether  the 
,tter  of  these  claims  is,  in  this  stage 


subject-ma' 

of  the  cause,  open  for  discussion.  All  t&e 
claims  of  Afr.  Burke  might  certainly  have  been 
brought  forward  and  insisted  upon  in  the  orig- 
inal proceedings.  If  his  right  to  the  property 
was  not  established,  still  he  might  be  entitl^ 
to  equitable  deductions  for  meliorations  or 
charges;  and  if  these  claims  were  favored  by 
the  court,  the  decree  of  restitution  would  have 


4. — ^The  Diana,  3  Wheat.  Rep.  58 ;  3  Dall.  Rep. 
333,  336 :  2  Burr.  Rep.  10$8 ;  see  also  1  B.  Bl. 
306 ;  3  WllB.  Rep.  206 ;  7  Term.  Rep.  124 ;  2  Boa. 
&  Pnll.  2tl>;  1  .TohDs.  Cbs.  S7;  1  J<mns.  Rep.  848;. 
4  Uass.  Rep.  171. 
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l>een  subject  to  these  deductions.  Thej  would 
then  have  constituted  a  lien  upon  the  property, 
and  the  Circuit  Court  must  have  enforced  ft. 
But  no  such  claims  were  insisted  upon  in  the 
irritten  allegations,  or  even  viva  voee  at  the 
hearing;  the  omission  was  voluntary,  and  the 
■decree  of  restitution  passed  in  the  most  abso- 
lute and  unconditional  form.  The  consequences 
of  now  admitting  them  to  be  brought  before 
this  court  by  appeal,  would  be  most  inconven- 
ient and  mischievous  in  practice.  It  would  en- 
■courage  the  grossest  laches  and  delays.  The 
party  might  lie  by  throng  the  whole  pnwress 
•of  the  original  cause  untu  a  final  decree,  hold- 
ing the  real  owner  out  of  bis  property,  and  se- 
■curely  enjoying,  as  in  this  case,  the  profits,  and 
then  start  new  claims  for  future  investigation 
which  would  protract  the  final  decision  to  an 
444'}  indefinite  period.  Such  a  "course 
would  have  a  tendency  justly  to  bring  into  dis- 
xepute  the  administration  of  justice,  and  inflict 
upon  the  innocent  all  the  evils  of  expensive  lit- 
igation. We  think,  therefore,  that  upon  prin- 
■inple,  every  existing  claim  which  the  party  has 
-omitted  to  make  at  the  hearing  upon  the  mer- 
its and  before  the  final  decree,  is  to  be  consid- 
ered as  waived  by  him,  and  is  not  to  be  enter- 
tained in  any  future  proceeding;  and  when  a 
decree  has  been  made,  which  is  in  its  own  terms 
absolute,  it  is  to  be  carried  into  effect  according 
to  thtwe  terms,  and  excludes  all  inquiry  be- 
^tween  the  litigating  parties  as  to  liens  or  daims 
which  might  have  been  attached  to  it  by  the 
-court,  if  they  had  been  previously  brought  to 
its  notice.  These  remarks  ap^ly  as  well  to  the 
claim  for  freight  as  the  other  items.  Mr.  Burke, 
as  the  importer  of  the  goods,  would,  if  the 
carrier  ship  had  belonged  to  a  mere  stranger, 
have  been  directly  responsible  for  the  freight, 
and  would  have  been  entitled  to  hting  it  for- 
ward in  the  original  suit  as  an  equitable  charge. 
It  can  make  no  difference  in  his  favor,  that  ne 
was,  as  he  now  asserts  himself  in  his  petition 
to  be,  a  joint  owner  of  the  vessel  with  Mr. 
Forbes.  Whether,  as  between  himself  and  his 
■co-proprietor,  he  would  be  liable  to  pay  any 
freight,  does  not  appear,  for  the  petition  _  is 
naked  of  any  proofs,  and  he  may  have  occupied 
•only  his  own  portion  of  the  vessel.  Nor  is 
there  any  evidence  adduced  that  Mr.  Forbes 
was  really  a  joint  owner;  and  in  his  original 
-claim,  Mr.  Burke  expressly  asserts  the  vessel  to 
be  his  own,  in  terms  which  imply  a  sole  pro- 
445*]  prietary  interest.  'But  without  relying 
■on  these  circumstances,  it  is  sufficient  to  say 
that-  it  is  too  late  for  Mr.  Burke  in  any  way  to 
assert  the  claim  for  freight,  and  if  payable  at 
all,  he  must  now  bear  the  burthen  occasioned 
by  his  own  laches. 

This  view  of  the  subject  makes  It  wholly 
-unnecessary  to  enter  upon  the  inquiry  how  far 
Mr.  Burke  is  an  innocent  possessor  of  the 
property  in  controversy,  and,  as  such,  entitled 
to  equitable  deductions  and  charges.  The 
claim,  whether  a  lien,  or  a  mere  equity,  has 
been  totally  displaced  by  the  unconditional  de- 
■cree  of  restitution. 

The  same  doctrine  applies  to  the  claim  of  in- 
terest made  by  the  libelant.  The  question  was 
involved  in  the  original  proceedings,  and  the 
libel  itself  contains  an  express  prayer  for  dam- 
ages, as  well  as  for  restitution  of  the  property. 
Damages  are  often  given  by  way  of  interest  for 
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the  illegal  seizure  and  detention  of  property; 
and,  indeed,  in  cases  of  tort,  if  given  at  all,  in- 
terest partakes  of  the  very  nature  of  damages. 
The  ground  now  assumed  is,  that  interest 
ought  to  be  given  sinee  the  date  of  the  stipula- 
tion, or,  at  M  events,  since  the  decree  of  resti- 
tution, because  the  claimant  has  had  the  use  of 
the  property  during  this  period,  and  it  is  but  a 
just  compensation  to  the  libelant  for  the  delay 
and  loss  he  has  sustained'  by  the  dispossession. 
It  might  have  been  just  and  proper  for  the 
court. below  to  have  refused  the  delivery  of  the 
property  upon  stipulation,  unless  mion  the  ex- 
press condition  that  the  same  should  carry  In- 
terest, if  so  decreed  by  the  a>urt.  And,  in 
cases  of  this  nature,  it  appears  *to  us  [*44# 
highly  proper  that  such  a  clause  should  be  in- 
serted in  the  stipulation.  But  the  present 
stipulation  contains  no  such  clause,  and,  there- 
fore, so  far  as  respects  the  principal  and  sure- 
ties, to  decree  it  upon  that,  would  be  to  include 
a  liability  not  justified  by  its  tenns.  It  ia  tme^ 
that  interest  mij^t  be  decreed  i^inst  Mr. 
Burke  personally,  not  as  the  stipulator,  but  as 
the  claimant  in  the  cause;  but  then  it  would 
be  by  way  of  damages  for  the  detention  or  de- 
lay. In  this  view,  it  was  a  matter  open  for 
discussion  upon  the  original  appeal;  and  no  in- 
terest having  been  then  asked  for  or  granted, 
the  claim  is  finally  at  rest.  What  was  matter 
formerly  before  the  court  cannot  again  be 
drawn  mto  controversy. 

We  have  considered  these  que8ti<»s  thus  far 
upon  principle.  But  they  have  been  already 
decided  by  this  court.  The  case  of  Rose  v. 
Himely,  5  Cranch's  Rep.  313,  is  directly  in 
point.  The  authority  of  that  case  has  not  been 
in  the  slightest  de^^ree  impugned,  and,  without 
overthrowing  it,  this  court  could  not  now  enter- 
t^  the  present  claims.  We  are  not  disposed 
to  doubt  the  entire  correctness  of  that  adjudi- 
cation. 

The  question  in  regard  to  the  duties,  admits 
of  a  very  different  consideration.  The  decree 
of  restitution  awards  to  the  libelant  the  whole 

Eroperty  in  controversy,  and  nothing  more. 
Tpon  the  face  of  the  proceedings  it  appears 
that  the  stipulation  was  taken  for  the  appraised 
value  of  the  property,  including  the  duties  paid 
to  the  United  States  by  the  claimant.  The 
amount  of  *those  duties  never  eonsti-  [*447 
tuted  any  part  of  the  property  of  the  libelant, 
or  those  for  whom  he  acts.  Neither  he  nor  they 
have  ever  incurred  the  charge,  or  made  the  ad- 
vance. And  if  it  is  now  given  to  the  libelant, 
it  is  a  sum  beyond  the  value  of  the  property, 
which  has  been  paid  upon  the  importatim 
without  his  aid,  and  without  any  injury  to  him 
or  his  principal.  It  is  true,  that  in  the  hands 
of  the  claimant  the  property  may  be  assumed 
to  be  worth  the  whole  appraised  value;  but 
that  value  includes  not  only  the  value  of  the 
property,  per  se,  but  the  amount  of  the  dutira 
already  paid  by  the  claimant.  In  receiving  it, 
the  claimant  has  received  no  more  of  the  libel- 
ant's property  than  the  sum,  deducting  the 
duties  already  |Mid.  It  has  been  said  that  the 
property  was  wrongfully  brought  to  the  United 
States  by  the  claimant,  and,  therefore,  he  is 
not  entitled  to  favor.  This  might  be  a  satisfac- 
tory answer  to  any  attempt  of  the  claimant  to 
chai^  the  libelant  with  the  duties  as  an  equit- 
able charge.   But  no  such  claim  has  been  aa- 
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•erted;  and  if  tlie  court  were  now  to  decree  to 
the  libelant  the  whole  sum  in  the  stipulation, 
the  decree  in  effect  would  require  the  claimaat 
to  pay  the  duties  to  the  libelant,  as  well  as  to 
the  goTemment.  The  original  decree  purports 
DO  such  thing.  It  is  confined  to  simple  restitu- 
tion  of  the  property;  and  the  proceeds  substitu* 
ted  for  that,  are  the  net  sum,  deducting  the 
duties;  the  market  price,  or  appraised  value, 
being  compounded  of  the  original  value  and 
the  duties.  These  observations  are  confined  to 
448*]  a  case,  where  the  error  in  the  "stipula* 
tion  ia  ap^rent  upon  the  face  of  the  proceed- 
ings; and  it  would  be  dangerous,  as  well  as  im< 
proper^  to  entertain  tiie  question,  wbu«  the 
evidence  must  be  aou^t  from  extrinsic  sources. 
Upon  the  whole,  the  decree  of  the  Circuit 
Court  ia  affirmed  as  to  all  things,  except  the 
disallowance  of  the  claim  for  the  deduction  of 
duties,  and  as  to  that,  it  is  reversed;  and  it  is 
ordered  that  the  libelant  have  restitution  of  the 
'net  appraised  value,  deducting  the  duties;  and 
that  as  to  so  much  thereof  as  has  not  been  al- 
ready paid  to  him,  interest  be  allowed  to  him 
at  the  rate  of  six  per  cent,  per  annum,  from  the 
time  of  the  allowance  of  the  present  appeal, 
luto  the  final  execution  of  -this  decree,  and 
that  the  stipulation  stand  security  therefor. 

Decree. — this  cause  came  on,  etc.  On 
consideration  whereof,  it  is  ordered,  adjudged 
and  decreed,  that  the  decree  of  the  Circuit 
Court  in  the  premises  be,  and  hereby  is,  af* 
flrmed,  except  in  disallowing  the  item  stated  in 
the  petition  of  the  claimants,  paid  for  duties,  and 
«xoept  so  far  as  is  otherwise  directed  by  this 
decree;  and  this  court,  proceeding  to  pass  such 
decree  as  the  Circuit  Court  ought  to  nave  giv- 
en, do  hereby  further  order,  adjudge  and  de- 
cree, that  the  said'  items  of  duties,  amounting 
to  the  sum  of  nineteen  hundred  and  forty-five 
dollars  and  fourteen  cents,  be  deducted  from 
tbe  appraised  value  of  the  property,  as  ascer- 
tained in  the  stipulation ;  koA  that  the  libelant 
have  restitution  of  the  residue  of  tbe  ap- 
praised value;  and  that  upon  so  much  of  the 
•44t*]  *said  residue  as  has  not  already  been 
paid  to  the  libelant,  interest  at  the  rate  of  six 
per  centum  per  annum  be  allowed  to  the  libel- 
stnt,  from  the  time  of  the  present  appeal  until 
this  present  decree  shall  be  executed  upon  man- 
date by  the  Circuit  Court,  tt^ether  with  all  the 
eosta  of  suit  <m  the  present  as  on  the  original 
Appeal;  and  that  the  said  stipulation  do  stand 
sa  security  therefor;  and  that  the  Circuit  Court 
do  award  execution  upon  tbe  said  stipulation, 
for  the  amount  of  principal  and  interest  bo 
ordered,  adjudged  ai^  decreed. 


[Covenant.  Pleading.] 
DAY  et  al.  v.  CHISM. 

In  a  declaration  upon  a  covenant  of  warraotj, 
tt  Is  necesMfy  to  allege  Bubstantlally  an  eviction 
by  title  Daramonnt:  but  do  formal  terms  are  pre- 
■erlbed  in  wblcb  tbe  averment  Is  to  be  made. 

Where  it  was  averred  In  'such  a  declaration, 
**that  tbe  said  O.  bad  not  a  good  and  snfflclent  ti- 
tle to  tbe  said  tract  of  land,  and  bi  reason  thereof, 
«  14.  ed. 


tbe  said  plaiDtifTa  were  ousted  and  dispossessed  of 
the  said  premises  bj  doe  course  of  law,"  it  was 
held  Bufflclent  as  a  substantial  averment  of  an 

eviction  by  title  paramount. 

Where  the  pralntlffs  declared  in  covenant  both 
as  heirs  and  devisees,  without  showing  in  partlci- 
lar  how  they  w^re  beirs,  and  without  setting  out 
the  will,  it  was  held  not  to  be  faUl  on  a  general  de- 
murrer. 

Such  a  defect  may  he  amended  under  the  82d 
■ectloii  of  the  Jndlclt^  act  of  1789,  c.  20. 

JjjKROR  to  the  Circuit  Court  of  Tennessee. 

*ThiB  cause  was  argued  by  iSr.  Bibb  [*450 
for  the  plaintiff  in  error,  uid  by  iSr.  EatOB 
for  the  defendant  in  error. 

Mr.  Chief  Justice  Marshall  delivered  the 
opinion  of  the  eourit 

This  is  an  action  of  covenant  brought  the 
heirs  and  devisees  of  Nathaniel  Day,  in  the 
court  for  the  seventh  circuit,  for  the  district  of 
Tennessee,  on  a  covenant  contained  in  a  deed 
from  the  defendant  to  the  said  Nathaniel  Day, 
purporting  to  convey  a  tract  of  land  therein 
mentioned.  The  declaration,  which  contains 
six  counts,  states  the  covenant  in  the  fourth  in 
the  following  words:  That  the  said  Obadiah 
Chism,  the  defendant,  "then  and  there,  hv 
the  said  indenture,  covenanted  and  agreed  with 
the  said  Nathaniel  Day,  his  heirs  and  assigns, 
to  warrant  and  defend  tbe  title  to  the  said 
premises  against  the  claim  of  all  and  every 
other  person  whatsoever,  as  bis  own  proper 
right  in  fee-simple."  In  the  fifth  count,  the 
covenant  allwed  is,  "to  warrant  and  defend 
the  land  igainst  all  and  eveiy  person  what* 
ever." 

In  some  of  the  counts,  the  only  breach  as- 
signed is  want  of  title  in  the  defendant.  The 
fourth  and  fifth  counts  charge  that  "the  said 
Obadiah,  the  defendant,  hath  not  kept  and 
performed-his  covenant  so  made  with  the  said 
Nathaniel  aforesaid,  with  tbe  said  Nathaniel 
in  his  life-time,  nor  with  the  plaintiffs  since  his 
death,  but  hath  broken  it,  in  this,  that  he  hath 
not  warranted  and  defended  the  tttle  to 
said  premises,  described  in  said  covenant, 
"against  all  and  every  person  whatso-  [•461 
ever,  to  said  Nathaniel  Day,  his  heirs  and  as- 
signs; and  also  in  this,  that  the  said  Obadiah 
had  no  title  to  said  tract  of  land,  but  it  was 
vested  in  the  state  of  Tennessee;  and  the  said 
plaintiffs  aver  that  by  reason  of  the  said  want 
of  title  in  said  Obadiah,  the  said  Nathaniel,  in 
his  life-time,  and  the  plaintiffs,  since  his  death, 
were  unable  to  obtain  poBsession  thereof,  or  to 
derive  any  benefit  therefrom;  and  also  in  this, 
that  the  said  Obadiah  had  not  a  good  and  suf- 
ficient title  to  the  said  tract  of  land,  and  by 
reason  thereof  the  said  plaintiffs  were  ousted 
and  dispossessed  of  the  said  premises  by  due 
course  of  law;  ana  also  in  this,  that  the  said 
Obadiah  had  no  title  to  the  said  premises,  but 
the  same  was  in  the  state  of  North  Carolina,  1^ 
reason  whereof  the  said  Nathaniel,  in  his  life- 
time, and  tbe  plaintiffs,  since  his  death,  were 
and  are  unable  to  obtain  possession  of  the  said 
premises. 

The  defendant  demurred  to  the  declaration, 
and  assigned  for  cause  of  demurrer,  that  (1st) 
"it  does  not  appear  in  and  by  the  said  declara- 
tion, any  averment  or  allegation  therein,  tliat 
the  said  plaintiffs  have  been  evicted  by  a  title 
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paraiaount  to  the  title  of  the  defendant;  and 
(2d)  the  said  declaration  is,  in  other  respects, 
defective,  uncertain  and  informal." 

The  covenant  stated  in  the  dedarati<m  is,  m 
tiiink,  ft  covenant  of  mrranty,  and  not  a  cove- 
nant of  seisin,  or  tiiat  the  vendor  has  title.  In 
an  action  on  such  a  covenant,  it  is  undoubted- 
ly necessaiT  to  allege,  substantially,  an  evic- 
tion by  title  paramount,  but  we  do  not  think 
452*]  that  any  'formal  words  are  prescribed, 
in  which  this  allegation  is  to  be  made.  It  is 
not  necessary  to  aay,  in  terms,  that  the  plaintiff 
had  been  mrieted  by  a  -  titie  paramount  to 
that  of  the  defendants.  In  this  case,  we  think 
Bueh  an  eviction  Is  averred  substantially.  The 
plaintiffs  aver  "that  the  said  Obadiah  had  not 
a  good  and  sufficient  title  to  the  said  tract  of 
land;  and  reason  thereof,  the  said  plain- 
tiffs  were  ousted  and  dispossessed  of  the  said 
premises  Inr  due  course  of  Iaw.'*  This  aver- 
ment, we  Uiink,  contains  all  the  facts  which 
constitute  an  eviction  by  title  paramount.  The 
peracm  who,  from  want  of  title,  is  dispossessed 
and  ousted  by  due  course  of  law,  must,  we 
think,  be  evicted  by  title  paramount. 

We  think,  then,  that  the  special  cause  as- 
ligned  for  the  demurrer  will  not  sustain  it. 

There  are  ■  other  defects  in  the  declaration 
wUdi  are  supposed  1^  the  counsel  for  the  de- 
fendants in  error  to  be  sufficient  to  support  the 
judgment.  The  plaintiffs  claim  both  as  heirs 
and  devisees,  and  do  not  show  in  particular 
bow  tbey  are  heira,  nor  do  they  set  out  the  will. 

It  is  undoubtedly  true,  that  their  title  cannot 
be  in  both  characters,  and  that  the  will,  if  it 
passes  the  estate  differently  from  what  it  would 
pass  at  law,  defeats  their  title  as  heirs.  But  a 
man  niaj  devise  lands  to  his  heirs,  and  the 
statement  that  they  are  his  heirs,  as  well  as  his 
devisees,  though  not  a  strictly  artificial  mode 
of  declaring,  is  an  error  of  form  and  not  of  sub- 
stance. Of  the  same  character  is,  we  think,  the 
omission  to  show  how  the  plaintiffs  are  heirs,  or 
453*3  to  set  out  the  will.  Although  *in  the 
case  of  Denham  v.  Stephenson,  1  Salk.  365;  6 
Uod.  241,  the  court  says  "that  where  H  sues 
as  heir,  he  must  show  his  pedigree,  and 
eoment  heres,  for  it  lies  in  his  proper  knowl- 
eidge,"  the  court  does  not  say  that  the  omission 
to  do  this  would  be  fatal  .on  a  general  demur- 
rer, or  that  it  is  an  error  in  substance.  The 
plaintiff  must  show  how  he  is  heir  on  the  trial ; 
and  the  32d  sec.  of  the  judiciary  act  of  1780,  c. 
20,  applies,  we  think,  to  omissions  of  this  de- 
acripticm.  The  judgment  may  be  given,  "ac- 
cording to  the  right  of  the  cause,  and  matter  in 
law,"  although  the  declaration  may  not  show 
whether  the  plaintiff  is  the  son  or  brother  of 
hia  ancestor,  or  may  not  aet  out  the  will  at 
lar^.  An  averment  that  he  is  the  heir  or  the 
devisee,  avers  substantially  a  valid  title,  which 
it  is  incumbent  on  him  to  prove  at  the  trial. 

The  declaratitm  presento  another  objection, 
respecting  which  the  court  has  felt  considerable 
difficulty.  In  the  same  count,  breaches  are  as- 
signed, which  are  directly  repugnant  to  each 
other.  The  {riaintiffs  all^  that  from  the  de- 
fect of  title  in  the  vendor,  they  have  not  been 
able  to  obtain  possession  of  the  premises;  and 
alao  that  they  have  been  dispossessed  of  those 
premises  by  due  course  of  law.  These  aver- 
ments are  in  om>oBition  to  each  other.  But  the 
allegation  that  posnsaion  has  never  been  cib- 
S«4 


tained  is  immaterial,  because  not  a  breach  of 
the  covenant,  and,  the  majority  of  the  court 
is  disposed  to  think,  may  be  disr^rded  on  a 
gmeral  demurrer. 

*It  is  the  opinion  of  the  court  that  [*464 
the  fourth  and  fifth  counts,  however  informaU 
have  substance  enough  in  them  to  be  main- 
tained against  a  general  demurrer,  and  that  the 
judgment  must  be  reversed,  and  the  cause  re- 
manded for  further  proceedings.  It  will  be  in 
the  power  of  the  Circuit  Couri;  to  allow  the  par^ 
ties  to  amend  their  pleadings. 

Judgment  reversed  accordingly. 


[Local  law.] 

mOWELL  T.  PEYTON  ct  at 

The  folIowlnjT  entrj,  "J.  T.  enters  10,000  acres 
of  land,  on  part  of  a  treasury  warrant,  No.  9739, 
to  be  laid  off  In  one  or  more  BurTejik  lylos  be-, 
tween  Stoner's  Pork  and  Hlngston'a  Fork,  about 
six  or  seven  miles  nearly  sorth-east  of  Harrod'* 
Lick,  at  two  wbite-aab  sapllDgs  from  one  root, 
with  the  letter  K  marked  on  each  of  them,  stand- 
ing at  the  forks  of  a  west  branch  of  HIagatOB*s 
Pork,  on  the  east  side  of  tbf  branch  then  runnlnitr 
a  line  from  said  .ash  sapUnfts,  south  45  degree* 
east,  1,600  poles;  thence  eztendlnc  from  each  end 
of  this  line  north  45  degrees  east,  down  the  branch, 
until  a  line  nearly  paralM  to  the  beginning  line 
shall  Include  the  quantity  of  vacant  land,  ezdo- 
■Ive  of  prior  claims,"  la  not  a  valid  enttr.  tnere  be* 
tag  no  proof  that  the  "two  wblteash  aapUnca 
from  one  root,  with  the  tetter  K  marked  on  eaoi 
of  them,  standing  at  the  fiiAs  of  a  west  branch  of 
Hlngston's  Fotk.^  had  aoqnired  snfflclent  notoileto 
to  constitute  a  valid  call  fOr  the  1»«lnning  of  an 
entry,  without  further  aid  than  ts  afforded  to  the 
informatlMi  that  the  land  Um  between  thOM  forts. 

APPEAL  from  the  Circuit   Court  of  Ken 
tucl^. 

This  cause  was  urgued  by  Mr.  WIcldffe  for 
*the  appellant,  and  1^  Mr.  Talbot  for  [*45S 

the  respondente. 

Mr.  Chief  Justice  Marshall  delivered  the 
opinion  of  the  court: 

This  is  an  appeal  from  a  decree  pronounced 
in  the  court  of  the  United  States  for  the  seventh 
circuit  and  district  of  Kentucky,  dismissing  a 
bill  brought  by  the  plaintiff,  to  obtain  a  con- 
veyance for  a  tract  of  land  in  possession  of  the 
defendant  under  an  elder  grant,  to  which  the 
plaintiff  claims  to  have  the  superior  equitable 
title.  The  defendant  rests  on  his  patent;  and 
as  the  entry  under  which  the  plaintiff  claims 
was  made  before  that  patent  issued,  the  cause 
depends  essentially  on  the  validity  of  the  entry. 
It  is  in  these  woi^: 

Dec.  24th,  1782.— "John  Tabb  enters  10,000 
acres  of  land,  on  part  of  a  treasury  warrant. 
No.  9739,  to  be  laid  off  in  one  or  more  surveys, 
lying  between  Stoner's  Fork  and  Hingston's 
Fork,  banning  about  six  or  seven  miles  near- 
ly north-east  of  Harrod'a  Lick,  at  two  white-ash 
saplings  from  one  root,  with  the  letter  K 
marked  on  each  of  them,  standing  at  the  foilcs 
of  a  west  branch  of  Hingston's  Fork,  on  the  cast 
side  of  the  branch;  then  running  a  line  from 
aaid  aah  saplings,  south  49  d^^rees  east,  1,600 
poles;  thence  extending  from  each  end  of  this 
line  north  46  d^rees  east,  down  the  branch, 
until  a  line  nearly  parallel  to  the  beginning  line 
shall  include  the  ouantity  of  vacant  land,  ex- 
clusive of  prior  claims." 

Wheat.  1«. 
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The  eouiiBel  for  the  defendant  insists  that 
■456*]  this  'entry  is  invalid,  because  it  does 
not  describe  the  land  with  that  certainty  which 
ia  required  1^  the  land  law  of  Kentucl^.  They 
«ontend  that  the  description  given  to  find  the 
beginning  is  false,  and  calculated  to  mislead 
41  subsequent  locator. 

Earrod'fl  Lick,  Stoner's  Fork  and  Hingaton's 
Fork  are  proved  to  have  been  objects  well 
known  by  those  names  at  the  date  of  the 
-entry,  and  serve  as  a  general  descriptfon  of 
the  country  in  which  the  land  lies;  but  it  is 
not  shown  that  the  two  white-aali  saplings 
from  <me  root,  with  tiw  letter  E  marked  on 
each  of  them,  standing  at  the  forks  of  a  west 
branch  of  Hingston'a  Fork,  had  acq^uired  suf- 
ficient notoriety  to  constitute  a  valid  call  for 
the  beginning  of  an  entry,  without  further  aid 
than  is  affoi^ed  by  the  information  that  the 
land  lies  between  these  forks.  Its  identity  is 
proved,  but  the  decisions  on  the  act  of  1779 
raquire  notoriety  as  well  u  identity.  The 
plmintifly  counsel  maintain  that  there  are  de- 
scriptive words  in  the  entry  soflkient  to  bring 
«  person,  usin^  reasonable  diligence,  and 
•earching  for  this  beginning,  near  enou^  to 
it  to  find  the  two  white-ash  saplings.  Those 
descriptive  words  are:  "Beginntng  about  six 
«r  seven  miles  nearly  north-caat  of  Harrod's 
Lick,  at  two  white-ash  saplings,  etc.,  standing 
at  the  forks  of  a  west  hrann  of  Hingston'a 
Fork,  on  the  east  side  of  the  branch."  The 
Information  which  is  to  guide  a  subsequent 
locator  to  the  white-ash  saplings,  is  the  coume 
And  distance  from  Harrod's  Jjick,  and  the  forks 
of  a  west  branch  of  Hingston's  Fork. 

A  survey  was  made  by  the  order  of  the 
4S7*]  court,  *and  the  plat  shows  that  the 
•aplings  mentioned  in  the  entry  are  three  miles 
and  one  hundred  and  ^forty-five  poles  from 
Harrod's  lick,  and  that  the  coarse  which  leads 
to  them  is  north  53  degrees  east.  The  real 
distance,  then,  is  about  one-half  the  distance 
called  for  in  the  entry,  and  the  course  varies 
eight  degrees. 

To  obviate  the  objection  founded  on  this  va- 
riance, the  plaintiff  alleges  the  distinction  be- 
tween the  descriptive  and  locative  calls  of  an 
entry.  The  pnrpose  of  the  first  is  to  bring  the 
enbaequent  locator  into  ,  the  neighborhoM  of 
the  land  he  means  to  avoid,  and  that  of  the 
second  is  to  find  the  land  already  appropriated, 
•o  as  to  enable  him  to  appropriate  the  adjacent 
residuum.  The  precision,  therefore,  which  is 
Mceasary  in  a  locative  call,  has  never  been 
required  in  that  which  is  descriptive. 

The  correctness  of.  this  principle  is  not  con- 
troverted.  Still,  it  is  necessary  that  the  de- 
•criptive  calls  should  designate  the  place  so 
nearly,  as  to  give  information  which  would 
«nable  «  subsequent  locator  of  ordinary  intelli- 
gence to  find  the  land  previously  entered,  by 
making  a  reasonable  search.  It  wUI  not  be 
|Hretendcd  that  in  such  a  case  as  this,  exactness 
in  distance  or  in  course  would  be  indispensable 
to  the  validity  of  the  entry;  but  distance  and 
aourse  are  both  intended  to  lead  to  the  ash 
saplings,  and,  if  unaided  by  other  description, 
«ould  al<Hie  be  regarded  by  the  person  who 
ehould  search  for  them.  He  would  pursue  a 
north-east  course  at  least  six  miles  from  Har- 
rod's Lick;  and  not  finding  a  western  brMich 
*of  Hingston,  would  search  for  such  a 
•  lb  edU 


stream  in  every  direction,  from  the  place  to 
which  he  was  conducted  by  his  course  and  dis- 
tance. In  an  unexplored  countnr,  covered  with 
cane  and  other  wood,  it  would  be  extremely 
difficult  to  find  an  object  far  from  being  con- 
spicuous, at  a  distance  of  two  or  three  miles, 
and  would  reijuire  more  time  and  labor  than 
ought  to  be  imposed  on  a  person  desirous  of 
appropriating  the  adjacent  residuum.  The 
counsel  for  Uie  plaintiffs  would  not  attempt 
to  support  such  an  entry;  but  they  contend 
that  the  error  in  both  course  and  distance  Is 
corrected  by  otiwr  parts  of  tiie  entry,  and 
the  sitnation  of  objects  to  which  the  atten- 
tion is  directed. 

The  land  ia  required  to  He  between  Stoner 
and  Hingston;  and  the  person  who  should  pur- 
sue a  north-east  direction  from  Harrod's  Lick, 
in  search  of  it,  would  strike  Hingston  at  the 
distance  of  five  and  one-ei^th  miles.  He 
would,  consequently,  know  that  he  had  passed 
the  ash  saplings,  and  would  return  in  search 
of  them.  His  search  would  lie  directed  to  a 
western  branch  of  Hingston,  at  the  forks  of 
which  the  two  white-ash  saplings  would  be 
found.  It  is  contended  that  this  description 
would  lead  the  inquirer  to  the  mouth  of  Clear 
Creek,  proceeding  up  which,  he  would  find  at 
one  of  its  forks  the  white-ash  sapllngi^  at 
which  Tabb's  entry  begins. 

If  this  statement  was  strictly  accurate,  there 
would  certainly  be  great  f<Hve  in  the  arga- 
ment  founded  on  it.  With  certain  information 
that  Clear  Creek  was  called  for  in  the  entry, 
and  that  "its  beginning  was  at  a  place  [*45t 
so  well  described  as  to  be  known  when  seen, 
it  might  not,  perhaps,  be  too  much  to  require 
the  person  desirous  of  acquiring  adjacent  land 
to  trace  that  creek  to  the  forks  at  which  the 
sapUnn  stand.  But  the  inquirer  is  not  direct- 
ed to  CSear  Creek.  He  Is  directed  to  a  western 
branch  of  Hingston,  and  two  branches  empty 
into  that  stream,  the  one  above  and  the  otlier 
below  the  point,  at  which  a  north-east  course 
from  Harrod's  Lick  would  strike  it,  and  about 
equi  distant  from  that  point.  There  is  no  ex- 
pression in  the  entry  which  would,  in  the  first 
instance,  direct  the  inquirer  to  Clear  Creek,  on 
which  the  saplings  suind,  in  preference  to 
Brush  Creek,  on  which  they  do  not  stand.  fBa 
attention  would  be  rather  directed  to  Brush 
Creek,  by  a  circumstance  which  is  undoubtedly 
entitled  to  consideration,  and  has  always  re- 
ceived it  in  Kentucky.  It  is  this:  Clear  Creek 
had,  at  the  time  this  entry  was  made,  an  ap- 
propriate name,  which  distinguished  it  from 
the  other  western  branches  of  Hingston;  and 
a  locater,  intending  to  plaiee  his  banning  on 
that  creek,  might  be  reasonably  expected  to 
call  it  b^  its  appropriate  name,  and  not  to  re- 
fer to  it  by  a  general  description  which  it 
possessed  in  common  with  many  other  streams. 
The  inquirer,  therefore,  would  proceed,  in  the 
first  instance,  to  Brush  Creek,  because  that 
creek  would  be  designated,  when  Tabb's  entry 
was  made,  only  as  a  western  branch  of  Hings- 
ton. The  plaintiff  contends  that  this  error 
would  soon  be  corrected,  because  the  entry  calls 
for  a  north-east  course  to  run  down  the 
branch,  and  Brush  *Creek  bends  so  ['460 
much  at  a  small  distance  from  its  mouth,  so 
as  to  satisfy  the  inquirer  that  this  could  not 
be  the  stream  intended  by  the  entry.  With  the 
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plat  before  ns,  we  can  readily  make  this  dis- 
covery. .  But  a  person  unacquainted  with  the 
course  of  Brush  Creek,  would  not  make  it  un- 
til he  had  proceeded  up  it  a  considerable  dis- 
tance. He  could  not  know,  till  he  had  done 
BO,  that  the  creek  would  not  again  change'  its 
course,  and  pumia  ■>  south-westent  direction. 
If,  after  making  this  discovery,  he  should  go  to 
Clear  Creek,  he  would  find  its  first  course  from 
Hingston  a  very  discouraging  one;  nor  would 
its  course  be  adapted  to  the  call  of  the  entry 
until  he  came  within  a  very  short  distance  of 
the  fork  at  which  the  saplings  stand.  Add  to 
mm,  ulear  Creek  appears  to  fork  several  times 
before  reaching  tliie  saplings;  and  at  each  of 
these  forks,  an  accurate  smlkHi  must  be  made 
before  the  inquirer  would  proceed  farther  up 
the  creek. 

The  course  and  distance  from  Harrod's  Lick, 
mentioned  in  the  entry,  are  calculated  to  mis- 
lead a  person  desirous  of  kn6wing  the  land  it 
designates;  and  although  these  errors  might 
i*nr]ii<i«tionably  be  corrected  by  other  parts  of 
the  desei^>tion,  vhieh  wcmld  conduct  us  with 
reasonable  certainty  to  the  beginning,  it  ma^ 
well  be  doubted  whether  the  whole  of  this 
entry,  taking  all  its  parts  together,  and  com- 
bining them,  contains  such  reasonable  certain- 
ty. Had  it  been  now,  for  the  first  time, 
brought  liefore  a  court  for  adjudication,  it  is 
liable  to  such  great  and  serious  objections  that 
461*]  it  would  most  probably  be  'pronounced 
invalid.  But  the  highest  court  of  Kentucky 
Itns  already  given  this  decision;  and  this  court 
has  always  oonformed  to  that  construetiMi  of 
ibe  legislative  acts  of  a  state,  which  has  been 
given  by  its  own  courts.  This  general  princi- 
ple is  entitled  to  peculiar  consideration,  when  it 
applies  to  an  act  which  regulates  titles  to  land. 

The  case  of  Cochran  v.TThomas,  reported  in 
Hardin,  261,  depended  on  the  validity  of  this 
entry,  and  in  that  case,  the  court  decided 
asainst  its  validity.  The  authority  of  this  de- 
cision has  been  questioned  on  several  grounds. 

1st.  It  was  made  by  only  two  judges,  wheu 
the  court  consisted  of  four,  the  others  being  in- 
terested. 

Had  a  contrary  opinion  been  avowed  by  both 
or  either  of  the  other  judges,  .or  by  any  judge 
sii^e  this  decision  was  made,  its  authority 
would  undoubtedly  be  much  impaired,  if  not 
entirely  annulled.  But  Ho  such  contrary  opin- 
ion has  been  expressed,  although  the  decree  in 
Couehman  v.  Thomas  was  pronounced  in  the 
spring  term  of  1808.  Since  then  it  was  made 
by  a  tribunal,  which  was  at  the  time  legally 
constituted,  and  has  remained  unquestioned  for 
sixteen  years.  This  court  must  admit  its  au- 
thority in  like  manner  as  if  it  had  received  the 
formal  approbation  of  a  majority  of  the  judges. 

2d.  A  second  objection  is,  that  it  is  a  single 
decision;  and  the  courts  of  Kentucky  do  not 
consider  themselves  as  bound  by  a  single  deci- 
sion, if  its  principles  are  believed,  on  more  ma- 
462*]  ture  "deliberation,  to  be  unsound. 
Those  courts,  we  are  informed,  have  often 
given  different  decisions  on  the  same  entry, 
when  brought  before  them  in  a  different  case, 
prepared  with  more  care. 

That  different  decisions  will  be  often  made 
on  the  same  entry,  can  excite  no  surprise  when 
it  is  recollected  that  the  validity  of  an  entry 
does  not  depend  entirely  on  its  own  terms,  but 


on  the  application  of  those  terms  to  external 
objects,  and  the  general  notoriety  of  those 
objects,  as  proved  by  the  testimony  in  each 
case.  If  in  one  case,  the  party  claiming. under 
an  entry  had  neglected  to  prove  the  notoriety 
of  some  material  call,  by  the  notoriety  of 
which  its  certainty  was  to'  be  established.  In 
consequenoe  of  which  defect  the  entry  was  de- 
clared to  be  invalid,  this  could  constitute  no 
reason  for  pronouncing  the  same  decision  in 
another  ca»e,  between  difTerent  parties,  who 
had  been  careful  to  bring  before  the  court 
ample  testimony  of  the  fact  on  which  tlie 
cause  must  depend.  This  difference  of  decisson 
would  constitute  no  difference  of  prindple. 

But  the  court  can  perceive  no  new  teatimcmy 
in  the  case  nnder  consideration,  -whidi  csm 
vary  it  to  the  advantage  of  the  plaintiff,  from 
the  case  of  Couehman  v.  Thomas. 
,  It  may  be  very  true  that  a  single  decision 
cannot  be  permitted  to  shake  settled  principlea, 
and  that  tnis  court  ought  not  to  consider  one 
judgment  ad  overturning  well  established 
doctrines,  and  introducing  a  new  course  of 
opinicm.  But,  certainlT,  a  decision  on  the  very 
point  which  has  remained  for  many  years  un- 
questioned, has  the  'first  impression  in  [*46S 
its  favor,  and  must  be  proved  to  overturn  es- 
tablished principles  before  tliia  court  can  dis- 
regard it. 

The  land  law  of  Kentucky  requires  that  the 
holder  of  a  land  warrant  shall  locate  it  "so 
specially  and  preasely  that  others  may  be  en- 
abled with  certainty  to  locate  other  warranta 
on  the  adjacent  residuum." 

In  construing  this  provision  of  the  law, 
courts  have  always  inclined  to  support  entries, 
where  this  inclination  could  be  indulged  con- 
sistently with  the  provision  itself;  but  they 
have  always  supposed  a  reasonable  degree  of 
precision  and  certainty  to  be  indispensable  to 
the  validity  of  every  entry. 

They  have  laid  down  great  general  princi- 
ples, in  the  application  of  which  to  particular 
cases,  the  shades  of  difference  are  as  numerous 
and  as  nice  as  in  the  application  of  the  princi- 
ple that  the  intention  of  the  testator  sluJI  gov- 
ern, to  the  words  of  a  will. 

The  description  of  the  land  to  be  acquired,, 
which  every  entry  njust  contain,  may  be  di- 
vided into  general  and  special.  The  general  de- 
scription must  be  such  as  to  bring  the  holder 
of  a  warrant  to  be  located  into  the  neighbor- 
hood of  the  land  already  appropriated,  and 
such  as  to  enable  him  to  find  that  land  with 
reasonable  diligence;  the  special  ijeacription, 
or,  in  the  technical  language  of  the  country, 
the  locative  calls  of  the  entry,  must  be  such 
as  to  ascertain  and  identify  the  land.  All  the 
cases  recognize  these  principles,  and  claim  to- 
come  within  them. 

*The  counsel  for  the  plaintiff  has  ['464 
cited  many  cases  in  which  entries  have  been- 
sustained,  although  the  whole  description  they 
contain  has  not  been  precisely  accurate. 

The  court  has  examined  these  cases,  and  is 
of  opinion  that  in  all  of  them,  although  the  de- 
scription may  be  in  part  defective  and  uncer- 
tain, such  defect  and  uncertainty  have  been- 
cured  by  other  calls,  which  afford  all  the  infer- 
mation,  that  could  be  reasonably  required.  An 
example  of  this  is  furnished  by  the  case  of 
Taylor  t.  Kincaid  (Hardin,  82).  The  entry- 
Wheat.  lO. 
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made  "on  tbe  bead  of  WiUIa  Lee's  branch, 
four  mile*  from  Leesbnrg,"  and  was  suetained, 
althoagh  tbe  bead  of  the  branch  was,  in  truth, 
eleven  miles  from  I«eBburg.  In  this  ease, 
howeTer,  tbe  mietake  in  tbe  distance  was  oor- 
reeted  by  the  notoiietT  of  tbe  object  itself. 
WilHs  Lee's  branch,  at  the  time,  and  before  tbe 
location  was  made,  was  so  notorious  that  the 
inquirer  could  not  be  misled  by  the  mistaku 
in  tbe  distance.  That  a  part  of  the  descrip- 
tion which  is  erroneous,  may  be  discarded,  if 
the  object  called  for  is  itself  so  notorious  that  it 
requires  no  aid  from  description,  and  cannot  be 
mistaken;  and  that  such  part  will  not  vitiate 
the  entry,  may  be  admitted,  without  impogn- 
ing  tbe  judgment  in  the  ease  of  Couchman  t. 
Thomas.  Tabb'e  entry  contains  no  descriptive 
call  which  would  conduct  the  inquirer  to  the 
white-ash  saplings  he  is  in  search  of,  and  the 
saplinge  themselves  were  not  objects  of  suffi- 
cient notoriety  to  cure  the  defects  in  the  gen- 
eral description.  *  - 
Decree  affirmed. 


4SS*]  t'lAcal  Law.] 

SARBY^  LESSEE  v.  MAYEB  «t  al. 

Qruere.  How  far  a  will  of  lands,  dulv  proved  and 
feeorded  In  one  state,  ao  as  to  be  evidence  In  the 
coortfl  of  that  state.  Is  thereby  rendered  evidence 
In  tbe  courts  of  another  state  (provided  tbe  rec- 
ord on  Its  face  abows  tbat  It  poaaessea  all  tbe 
BoleoiQltres  required  by  tbe  lawa  of  the  state  where 
tbe  land  lies),  under  tbe  4th  art.,  sec.  1,  of  the 
ecmstltntlon  of  the  United  Statea. 

The  local  law  of  Marrland,  aa  to  the  effect  of 
evMenee  of  the  probate  of  a  will  ot  lands.  In  an 
aeUoi  of  ejectment;  Is  tbe  ^me  with  the  common 
law. 

A  duly  eertUed  cmy  of  a  will  of  lands,  and  the 

Ebate  thereof.  In  tbe  Orphan's  Court  of  Mary- 
d  la  not  evidence  In  an  action  of  ejectment,  of  a 
davlse  of  lands  In  Tauiessee. 

ERBOR  to  tbe  Circuit  Court  of  West  Ten- 
MBBee. 

This  cause  was  argued  by  Mr.  Bibb  and  Mr. 
Isaacs  for  the  plaintiff  in  error,  and  by  Mr. 
White  and  Bfr.  D.  Hoffman  for  tbe  defendants 
in  error.  But  as  the  judgment  turned  only  on 
a  single  point,  and  does  not  finally  dispose  of 


the  cause,  it  baa  not  been  tlion^t  ueoeHaij  to 
report  tho  argument. 

Mr.  Justioa  Johnaon  delivered  the  ofdidon  of 

the  court: 

This  was  an  aotlon  of  ejectment,  in  which  the 

ftresent  plaintiff  was  plaintiff  in  the  court  be- 
ow.  His  title  is  derived  throuj^  a  patent  to 
one  John  Rice,  and  successive  conveyances 
down  to  himself,  *which  it  is  immateri-  [*46C 
al  to  recapitulate,  since  no  question  arises  upon 
this  port  of  the  evidence.  The  defense  set  up 
was  the  statute  of  limitations,  and  in  order  to 
bring  himself  within  its  provisions,  the  defend- 
ant received  the  patent  under  which  the  plain- 
tiff claims,  as  the  patent  for  his  own  land,  and 
undertakea  to  connect  himself  with  it.  This 
gave  rise  to  a  variety  of  exceptions  taken  by 
the  plaintiff  to  tbe  evidenoe  offered  1^  the  de- 
fendant for  this  purpose,  to  which  the  de- 
fendant replies,  that  should  be  have  failed  in 
establishing  a  connection  by  a  chain  of  - title, 
he  has  complied  with  tbe  statute  notwithstand- 
ing, by  proving  his  poaaession  within  the  pat- 
ent issued  to  Rice,  which,  he  contends,  is  ail 
the  connection  wi^  a  pi^ent  which  tiie  law 
requires. 

One  of  the  grounds  of  exception  made  by  the 
plaintiff  is,  that  tbe  evidence  of  the  defendant 
proves  his  possession  to  be  upon  a  tract  of 
land  essentially  different  from  that  which  the 
patent  covers.  And  not  a  little  difficulty  has 
existed  on  this  part  of  the  case,  to  understand 
the  counsel  when  discussing  the.  question  of 
identity.  All  this  baa  arisen  from  omitting  to 
have  the  locus  in  quo  established  by  a  survey; 
an  omission  to  which  the  court  takes  this  op* 
portunity  to  express  its  disapprobation.  It  is 
true  that  the  case  upon  this  bill  of  exceptiomi 
can  be  diapoaed  of  without  such  a  survey,  but 
great  facility  would  have  been  afforded  by  a 
survey,  in  understanding  the  discussion,  which, 
without  it,  was  scarcely  intelligible.  It  Is 
very  obvious,  when  we  refer  to  tiie  patent  to 
Rice  under  which  the  plaintiff  clatma. 
*and  the  entry  to  Ramsey  through  which  [*4'87 
the  defendant  deduces  title,  both  of  which  are 
made  parts  of  tbe  bill  of  exdeptions,  that  they 
do  not  describe  the  same  land.  On  the  con- 
trary, that  to  Bice,  calling  for  the  entry  to 


NOTB. — The  title  to  land  by  devise  can  be  ac- 

Slred  osly  under  a  will  duly  proved  according  to 
e  state  or  country  where  the  land  Ilea  The  pro- 
iMtte  of  one  atate  or  country  Is  of  do  validity  as  af- 
fectlnc  tbe  Utie  to  lands  In  anotber.  UcConnIck 
T.  Snlttvant,  ante,  192. 

Tbe  Judgments  of  tribunals  cannot,  aa  a  gener- 
al role,  operate  beyond  tbe  territorial  Umita  of  the 
aovenunent  or  nation  to  which  each  tribunals  1» 
Uag.   Piatt  V.  Oliver.  2  McLean,  267. 

The  title  to  reel  property,  and  all  modes  of  dla- 
poelng  of  it,  mast  be  exclusively  governed  by  the 
lawa  of  the  country  where  It  la  situated.  U.  S.  v. 
Crosby,  T  Cranch,  115 :  Clark  v.  Qrabam.  6  Wheat. 
577 :  Johnson  v.  Mcintosh,  8  Wheat  S4S ;  Kerr  v. 
Mom,  9  Wheat.  565;  Oakley  v.  Bennett,  11  How. 
33 ;  Soc'y,  etc.,  v.  Wbeeler,  2  Gall.  106 ;  See  fur- 
ther the  notes  to  Elmendorf  v.  Taylor,  ante  152. 
and  to  Clark  v.  Qrabam,  6  Wheat  B77. 

A  will  regularly  proved  In  anotber  state.  In 
strict  conformity  with  tbe  laws  of  tbat  atate,  ac- 
quires. If  It  possess  tbe  otber  legal  requlsltee.  a 
Mnding  efflcacy  In  Vl^nla,  so  tbat  U  may  be  ad- 
mitted to  record.    Carter  v.  Cottlnr,  8  Cranch, 

It  la  not  neceaaa^  that  an  etecutor  of  a  will, 
made  In  Tirglnla,  devlalng  to  hfm  land  lo  Ken- 
tucky, sboola  take  out  letters  testamentary  In 
e  Ifa  eO. 


Kentucky  to  enable  him  to  maintain  ejectment  for 
it    Doe  V.  McFarland,  9  Cranch,  ISl. 

The  eajfj  of  a  will  it  lands  lying  In  Fennsjlva- 
nla,  made  In  New  Xoik,  proved  before  tbe  aorro- 
gate  of  New  York  by  one  of  tbe  snbserlUng 
witnesses  who  also  proved  tbat  the  other  two 
witnesses  attested  tbe  same  In  the  presence  of  the 
testator,  authenticated  under  tbe  seal  of  tbe  sur- 
rogate's offlce,  and  entered  In  the  office  of  the  reg- 
ister general  of  Pennsylvania,  Is  not  admissible  lo 
evidence  In  Pennaylvanla.  In  all  caaea,  no  matter 
where  the  will  la  proved.  If  It  concern  land  In 
Pennsylvania,  It  muat  be  proved  by  two  witnesses. 
Hylton  V.  Brown,  1  Wash.  C.  C.  204. 

Where  a  ault  In  one  state  brings  Incidentally  in 
question  tbe  title  to  land  beld  under  devise  In 
anotber  state,  It  la  not  necessary  tbat  there  abould 
be  probate  of  tbe  will  In  tbe  atate  where  tbe  ault 
Is  brouEbt,  before  It  can  be  uaed  as  evidence  of 
title.    Slack  v.  Walcott.  3  Mas.  60S. 

A  testamentary  paper  executed  in  a  foreign 
country,  although  executed  ao  aa  to  give  it  tbe  ef- 
fect of  a  last  will  by  tbe  foreign  law,  cannot  b:; 
made  the  foundation  of  a  ault  for  a  legacy  In  tbe 
courts  of  tbls  country,  until  It  has  received  pro- 
bate here  In  the  eoorts  baving  tbe  peculiar  Juris* 
diction  over  wlUa.   Armstrong  v.  Lear,  12  wheat. 
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RanuMT  M  Its  eastern  boundary,  must  neces- 
sarily lie  without  it. 

However,  we  are  of  opinion  that  we  are  not 
now  at  liberty  to  notice  this  inconsistency. 
The  bill  of  exceptions  etatee  that  the  plahi- 
tiff  proved  the  defendant  in  possession  of  the 
land  granted  to  Rice,  and  the  defendant  proved 
himself  in  possession  of  the  land  entered  to 
Ramsay,  both  concurring  in  the  fact  that  the 
land  in  the  defendant's  possession  was  the 
land  in  controversy;  from  which -it  certainly 
results  that  Rice  held  a  patent  for  Ramsay's 
entry.  But  the  defmdant  having  no  patent, 
the  other  has,  of  course,  the  legal  estate  in 
him,  which  may  be  barred  by  the  defendant's 
poasHsion,  If  he  brings  himself  within  the 
provisions  of  the  statute. 

In  order  to  connect  himself  with  the  patent, 
the  defendant  proved  a  sale  of  the  inchoate  ln> 
terest  of  John  Rice  to  one  Solomon  Kitts,  and 
the  next  link  in  his  title  depend^  upon  the 
will  of  Solomon  Kitts.  To  prove  that  Kitts  de- 
vised the  land  to  the  trustees  through  whom 
defendant  made  title,  a  copy  and  probate  of 
the  will  of  Kitts  was  produced  in  evidence, 
duly  certified  from  the  Orphan's  Court  of 
Baltimore  county,  Maryland,  in  which,  it 
•eems,  the  will  had  been  recently  proved  and 
recorded.  This  evidence  waft  excepted  to,  but 
the  court  overruled  the  exception,  and  it  went 
to  the  jury. 

498*]  *The  question  is,  whether  the  evi* 
denoe  thus  offered  was  le^  evidence  of  a  de- 
vtse  of  land. 

The  common  law  doctrine  on  this  subject  no 
one  contesta;  the  ordinary's  probate  was  no 
evidence  of  the  execution  of  the  will  in  eject- 
ment. Where  the  will  itself  was  in  existence, 
and  could  be  produced,  it  was  necessary  to 
produee  it;  when  the  will  was  lost,  or  could 
not  be  procured  to  be  produced  in  evidence, 
secondary  evidence  was  necessarily  resorted  to, 
according  to  the  nature  of  the  case.  But  what- 
ever proof  was  made,  was  required  to  be  made 
before  the  court  that  tried  the  cause;  the  proof 
before  the  ordinary  being  ex-parte,  and  the 
heir-at-law  having  had  no  opportunity  to  cross- 
examine  the  witnesses;  neither  were  the  same 
solemnities  required  to  admit  the  will  to  pro- 
bate as  were  indispensable  to  give  it  validity 
as  a  devise  of  real  estate.  At  first  it  was  a 
question  of  controversy  between  the  common 
law  and  ecclesiastical  courts,  whether  a  will, 
containing  a  devise  of  lands,  should  not  be 
precluded  from  probate,  although  containinf^  a 
bequest  of  personalty  also.  And  the  question 
was  one  of  serious  import,  since  the  common 
law  courts  required  tne  production  of  the 
<nriginal,  whereas  the  consequence  of  probate 
was,  that  the  original  should  be  consigned  to 
the  archives  of  the  court  that  proved  it.  This 
was  at  length  compromised,  and  the  practice 
introduced  of  delivering  out  the  will,  when 
necessary,  upon  security  to  return  it. 

Upon  general  principles,  there  is  no  ques- 
tion that  lands  in  Tennessee  must,  in  all  re- 
409*]  spects,  be  'subject  to  the  land  laws  of 
Tennessee.  Their  laws  affecting  devises,  and 
the  rules  of  their  courts  respecting  evidence  in 
ejectment,  must  be  the  law  of  this  case,  as  far 
as  the  constitution  of  the  United  States  does 
not  control  the  one  or  the  other. 

With   r^;ard   to   the   modification  under 


which  the  right  of  devising  may  be  exercised, 
there  is  no  question  that  the  power  of  the 
State  is  unlimited;  and  wills  of  realty,  wher- 
ever executed,  must  emiform  to  the  laws  o£ 
Tennessee.  The  rig^t  of  determining  whether 
its  laws  have  been  complied  with  in  this  re- 
spect, is  a  necessary  result  from  the  power  of 
passing  those  laws.  But  in  this  respect,  it  has 
been  supposed  that  the  right  of  the  states  is 
in  some  measure  controlled  by  that  article  of 
the  constitution  which  declares  "that  fall  faith 
and  credit  shall  be  given  in  each  state  to  the 
public  aets,  records  and  judicial  proceedinin  of 
every  other  state."  And  hence  that  a  will  trf 
lands  duly  recorded  in  one  state,  so  as  to  be 
evidence  in  the  courts,  of  that  state,  is  ren- 
dered evidence  thereby  ' in  the  court  of  every 
other  state;  provided  the  record,  on  the  face 
of  it,  shows  that  it  possessed  the  solemnities 
required  by  the  laws  of  the  state  where  tht 
land  lies. 

As  this  is  a  question  of  some  delicacy,  as  it 
relates  to  devises  of  lands,  the  court  passes  It 
over  at  present,  being  induced  to  adopt  the 
opinion  tnat  the  rule  coold  not  be  applied  to 
this  case,  since  the  laws  of  Maryland  do  not 
make  the  probate  here  offered  evidence  in  a 
land-cause  in  the  courts  of  that  state. 

*That  the  law  of  Maryland,  with  re-  [*470 
rd  to  the  evidence  of  a  devise  in  ejectment, 
the  common  law  of  England,  is  clearly  reet^- 
nized  in  the  case  of  Smith's  Lessee  v.  Steele  [l 
Harris  and  M'Henry,  419).  In  that  case,  as 
in  this,  a  copy  of  the  will  and  probate  were 
offered  in  evidence,  and  was  supported  by  proof 
of  the  loss  of  the  original  will  from  the  o£^ 
of  probates.  Yet  the  whole  argument  turns, 
not  on  the  admission  of  the  copy  and  probate 
per  se,  but  whether  admissible  at  all  to  prove 
the  existence  and  contmts  of  the  original  will. 
And  the  court  declare.  In  permitting  it  to  bo 
read  in  evidence  to  the  jury,  that  they  are 
at  liberty  to  find  for  or  agaipst  the  ori^nal 
will,  not  holding  them  bound  from  the  pro- 
duction of  the  probate  to  find  for  the  plaintiffa 
It  is  observable  also  in  that  case,  that  it  is 
yielded  in  argument  throughout,  that  the  ad- 
mission of  the  probate  could  only  be  sustained 
on  the  idea  that  the  acU  of  1704  and  171S, 
now  no  more  in  force,  permitted  the,  ordinary 
to  take  probate  of  wilb  of  land.  But  it  has 
been  supposed  that  the  Maryland  law  of  pro- 
bates of  1798  has,  by  express  enactment,  made 
such  probates  evidence  in  their  own  courts. 
And  had  it  been  shown  that  such  had  been 
the  established  construction  of  that  law,  and 
the  practice  of  the  state  courts  under  it,  this 
court  would  not  have  hesitated  to  relinquish 
their  own  views  on  the  correct  eonstnicti(m  to 
be  given  to  that  clause. 

As  it  is,  we  must  pursue  the  suggestions  of 
our  own  minds  with  regard  to  the  legal  con- 
struction of  the  act. 

'The  clause  alluded  to  is  the  4th  [*471 
sec.,  ch.  2,  art.  3,  of  the  act  in  question,  and 
is  in  these  words:  "An  attested  copy,  under 
the  seal  of  office,  of  any  will,  testament  or 
codicil  recorded  in  any  office  authorized  to 
record  the  same,  shall  be  admitted  in  evidence 
in  any  court  of  law  or  equity,  provided  that 
the  execution  of  the  original  will  or  ct>dicil  be 
subject  to  be  contested  until  a  probate  hath 
been  had  according  to  this  act." 

Wbent.  1«. 
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It  {•  true  tliat  the  generality  of  the  terms  in 
the  first  lines  of  this  clause  u  such  as  would, 
if  unrestricted  by  the  context,  embrace  wills 
of  lands.  It  ia  also  true  that  the  previous 
chapter  in  the  same  article  prescribes  the  form- 
alities necessary  to  dve  validity  to  devises  of 
real  estate ;  it  is  furuier  true  that  the  previous 
sections  of  the  second  chapter  indicate  the 
means,  and  impose  the  duty  of  delivering  up 
wills  of  all  descriptions  to  the  register  of  the 
<>ourt  of  Probates,  for  safe  keeping  after  the 
death  of  the  testator,  and  until  they  shall  be 
demanded  by  some  person  authorized  to  de- 
mand them  for  the  purpose  of  proving  them. 

But  it  is  equally  true  that  the  act  does  not 
authorize  the  registering  of  any  will  without 
probate.  Nor  does  it,  in  any  one  of  its  pnh- 
risions,  relate  to  the  probate  of  any  wills,  ex- 
cept wills  of  goods  and  chattels. 

The  elaoae  recited  makes  evidence  of  such 
wills  only  as  are  recorded  in  the  offices  of 
courts  authorized  to  record  them.  But -when 
the  power  of  taking  probate  is  expressly  lim- 
ited to  the  probate  of  wills  of  goods  and  chat- 
471"]  tels,  we  see  not  *with  what  propriety 
the  meaning  of  the  clause  in  question  can  be  ex- 
tended to  wills  of  any  other  description.  The 
Orphan's  Court  may  take  probates  of  wills 
though  they  affect  lands,  provided  they  also 
affect  goods  and  chattels;  but  the  will,  never- 
theless, is  conclusively  established  only  as  to 
the  personalty.  Unless  the  words  be  explicit 
and  imperative  to  the  contt4ry,  the  construc- 
tion must  necessarily  conform  to  the  existing 
laws  of  the  state  on  the  subjtict  of  wills  of  real 
estate.  And. when  the  pow^r  of  taking  pro- 
bates is  confined  to  wills  of  personalty,  we 
think  the  constmction  of  the  clause  recited 
must  be  limited  by  the  context. 

We  are  therefore  of  opinion  that  there  was 
nothing  in  the  law  of  Maryland  which  could, 
under  the  constitution,  make  the  document  of- 
fered to  prove  this  will  per  se  evidence  in  a 
land  cause.  Nor  does  there  appear  to  exist  any 
rule  of  law  in  Tennessee  which  could  make 
auch  a  document  good  evidence  under  the  laws 
of  that  state. 

Since,  therefore,  the  charge  of  the  court  was 
^neral  in  favor  of  the  defendants,  and  the 
effect  of  each  particular  piece  of  evidence  upon 
the  minds  of  the  jury  cannot  be  discriminated, 
this  opinion  disposes  of  the  whole  cause. 

The  case  presents  several  other,  and  very  im- 
portant questions,  but  the  court  will  at  present 
decline  remarking  on  them. 

Judgment  rerwsed,  and  a  venire  faetu  de 
novo  awarded. 


47S*]    ["Instance  Court.  Practice.] 
J.  MANRO  et  aL 

V. 

JOSEPH  ALMEIDA,  and  the  goods,  chattels 
and  credits  of  the  said  Almeida. 

The  courts  of  the  TToHed  States,  proceeding  ss 
«OQrts  o(  admiralty  and  maritime  Judadictlon, 
have  jarlBdictlon  In  cases  of  maritime  tons,  la 
personam  as  well  as  In  rem. 

The  courts  of  tbe  United  States,  proceedlog  as 
«oorta  of  admirnlty  and  maritime  Jurisdiction, 
may  Issue  the  process  of  attachment  to  compel  ap> 
t>earsnce,  both  In  cases  of  maritime  torts  and  con- 
iractB. 

Under  the  process  act  of  1792,  c.  1ST  (XXXTI.). 
m.  2,  tbe  proceedings  In  cases  of  admlmlty  and 
naritims  jurtadlctton  In  the  courts  of  the  United 
4  Ii.  «d. 


States  are  to  be  according  to  the  modiaed  ad- 
miralty practice  In  our  own  country  engrafted 
upon  the  British  practice;  and  it  is  not  a  siifll- 
clent  reason  for  rejecting  a  particular  procesB, 
which  has  been  constantly  used  In  the  aonlralty 
courts  of  this  country,  thst  It  has  fallen  Into 
desuetude  In  England. 

The  process  by  atUchment  may  Issue,  wberevet 
the  defendant  has  concealed  himself  or  absconded 
from  the  country,  and  the  goods  to  be  attacbed 
are  witbin  tbe  Jurisdiction  of  the  admiralty. 

It  may  issue  aeainst  bis  goods  and  chattels,  and 
against  bis  credits  and  effects  In  the  hands  of 
third  persons. 

Tbe  remedy  by  attachment  In  the  admiral^.  In 
maritime  cases,  applies  even  where  tbe  same  goods 
are  liable  to  the  process  of  foreign  attachment. 
Issuing  from  the  courts  of  common  law. 

It  applies  to  the  case  of  a  piratical  capture,  and 
the  civil  remedy  Is  not  merged  in  tbe  criminal 
offense. 

In  case  of  default,  the  property  attached  mar  be 
condemned  to  answer  the  demand  of  tbe  llbdont. 

It  Is  not  necessary  that  the  property  to  be  at- 
tached should  be  specified  In  the  libel. 

It  seems,  that  an  attachment  cannot  tssne  with- 
out an  ezpresr  order  of  the  Judge,  but  It  may  be 
Issued  simultaneously  with  the  monition ;  and 
where  the  attachment  Issued  in  this  manner,  and 
Id  purauance  of  tbe  prayer  of  the  libel,  tbis  coart 
will  presume  that  It  was  regularly  Issued. 

*  1  PPEAL  from  the  Grcuit  Court  of  ["474 
il  Maryland. 
This  was  a  libel  filed  in  the  District  Court  by 
the  appellants,  resident  merchants  of  Balti- 
more, against  the  respondent,  Almeida,  charg- 
ing him  with  having  forcibly  and  piratically 
taken  from  on  board  a  certain  vessel,  off  the 
capes  of  the  Chesapeake,  and  within  the  terri- 
torial limits  of  the  United  States,  the  sum  of 
$6,000,  in  specie,  belonging  to  the  appellants, 
and  converted  the  same  to  his  own  use,  without 
bringing  it  into  any  port  or  place  for  adjudi- 
cation. The  libel  further  stated  that  the  said 
Almeida  had  absconded  fivm  the  United 
States,  and  fled  beyond  the  jurisdiction  of  the 
court,  and  that  no  means  of  redress  remained 
for  the  libelants,  unless  by  process  of  attach- 
ment against  the  goods,  chattels  and  credits  of 
the  said  Almeida,  which  were  also  about  to  be 
removed,  by  his  orders,  to  foreign  parts.  The 
libel  also  prayed  a  personal  monition,  and  like- 
wise viis  et  modis,  and  that  Uie  respondent 
might  answer  the  premises  on  oaUi,  and  he 
compelled  to  pay  the  appellants  the  said-  sum 
of  $5,000  and  damages;  and  in  default  thereof, 
that  his  goods,  chattels  and  credits,  when  at- 
tached, be  condemned  to  answer  the  premises, 
etc.  The  marshal  returned,  that  he  had  at- 
tached certain  goods  and  chattels  of  tho 
said  Almeida;  that  the  said  Almeida  was  not 
to  be  found  within  the  diatriot,  ai^  that  he 
had  left  a  copy  of  the  monition  at  the  late 
dwelling  house  of  Almeida,  and  had  affixed  it 
at  the  public  exchange,  "and  on  the  [*475 
mast  of  the  vessel  containing  the  goods  and 
chattels  attached  by  him.  But  although  the 
transcript  of  the  record  contained  a  petition 
for  the  sale  of  the  attached  goods,  and  an  order 
of  the  court  denying  the  prayer  of  the  petition, 
yet  it  did  not  appear  by  the  record  by  what 
authority  the  attachment  issmed.  Bnt  it  ap* 
peared,  by  the  admission  of  counsel  at  the 
hearing,  that  the  attachment  had  been  issued 
by  the  clerk  of  the  District  Court,  as  a  prvcefls 
of  course,  without  any  particular  order  of  the 
judge.  The  respondent  appeared  by  a  proctor 
of  the  court,  and  demurred  to  the  libel.  On  the 
argument  of  the  demurrer,  the  District  Court 
dismissed  tbe  libel,  and  Mdered  that  the  goods, 
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( battels,  and  credits  attached,  should  be  re- 
stored  with  costs.   This  decree  being  affirmed, 

Cro  forma,  hy  the  Circuit  Court,  the  cause  was 
rought  by  appeal  to  this  court. 
Mr.  Uoffmsn  and  Mr.  Mayer,  for  the  appel- 
lants, argued,  (1)  that  on  principle  the  process 
of  attachment  must  be  considered  as  peculiarly 
applicable  in  admiralty  proceedings.  As  the 
(.-ourt  acts  habitually  m  rem,  the  proceeding 
by  attachment  very  naturally  became  a  part  of 
its  practice.  Hence  it  was  often  resorted  to 
in  early  times  in  England;  but  the  courts  of 
common  law,  influenced  by  an  illiberal  and 
jealous  spirit,  hare  graudally  encroached  upon 
the  admiralty  judicature;  and,  we  may  readily 
believe,  aa  we  are  told,  that  it  has  fallen  into 
476*1  desuetude  'in  that  county.'  But  this 
does  not  prove  that  its  legal  existence  is  ex< 
tinguifihed.  It  is  still  in  use  on  the  European 
eontinent,  whence  the  local  castoms  of  London 
and  Exeter  were  also  derived;  the  principle  be- 
ings that  persons  are  to  be  reached  by  justice 
through  the  medium  of  their  property,  as  well 
as  by  direct  proceedings  in  personam;  and 
though  there  are  some  exceptions  to  the  ap- 
plication of  this  principle,  yet  it  is  universally 
applied  to  the  case  of  absconding  debtors.* 
Contrary  to  the  opinion  of  Huberus,  the  pro- 
ceeding by  attachment  was  known  to  the  civil 
law,  and  is  expressly  provided  for  by  the 
IXgest,  in  the  ease  of  an  absconding  defendant. 

2.  It  has  been  said,  that  If  the  proceeding  by 
attachment,  in  the  admiralty,  be  applicable  to 
eases  of  contract,  it  cannot  properly  oe  applied 
to  a  tort  such  as  the  present.  But  there  is  no 
authority  to  sustain  such  a  distinction.  In 
ClOTke's  Praxis  no  distinction  is  laid  down  be- 
tween tort  and  debt;  but  the  course  of  pro- 
ceeding is  intimated  in  that  book  as  applicable 
to  both;  and  the  language  in 2  Bn>.  434,  includes 
all  grievances  and  claims  whether  of  contract 
or  tort.*  In  this  country,  however,  it  has  been 
expressly  adjudged  to  extend  to  tort  as  well  as 
debt.*  It  may  be  admitted  that  where  the  tort 
477*]  *is  of  80  indefinite  a  character  that  it 
can  be  reduced  to  no  certain  estimate,  attach- 
ment will  not  lie.  But  here  there  is  an  obvious 
standard  for  determining  the'  amount  of  the 
wrong,  and  liquidatfaig  the  damages.  The 
property  taken  conaisted  of  specie  dollars. 
Where  a  tort  can  be  thus  defined,  attachments 
have  been  allowed  even  from  the  courts  of 
common  law.*  Res  non  per  se  invicem  sed  per 
pecuniam  estimatur,  et  non  pecunia  per  res. 
Even  before  the  'statute  of  Marlbridge,  for 
remedy  in  excessive  distresses  where  money  was 
taken  in  such  cases,  trespass  would  lie;  be- 
cause money  is  the  measure  of  its  own  value, 
and  of  every  wrong  concerning  it.*  There  is, 
then,  here,  as  much  certainty  in  the  demand, 
from  the  nature  of  the  wrong,  as  is  required  in 
debt.    The  appellants  do  not  sue  aa  for  a 


1. — 2  Bro.  Civ.'  and  Adm.  Law.  3SS. 
2 — Van  I^eeuwen'B  Itom.  Dutcb  Law,  542,  648, 
646.  648. 

3.  — Hall's  Adm/Pract.  60.  61,  63,  70,  78.  82.  8!>. 

4.  _Bee's  Adm.  Rep.  60.  64,  141.  186;  2  Gallia, 
nep.  41 :  Del  Col  v.  Arnold,  &  Dall.  :t33 ;  The  Cas- 
pluB,  3  ball.  123;  2  Sir  L.  Jcoklns'  Works,  714, 
754. 

5.  — Sergeant's  Law  of  Attach.  44 ;  2  Bro, 
rennaflv.  Bep.  28,  Appendix;  6  8erg.  A  Rawie, 
450 ;  3  Term  Bep.  338.  _ 

6.  -2  Bac.  Abr.  tit.  Distress;  1  Borr.  690  ;  2 
8tr.  281. 
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"tort,"  by  that  name;  but  they  state  their 
complaint,  and  leave  it  to  the  court  to  give  it 
the  benefit  of  such  technical  forms  as  are  ap- 
propriate to  the  case.  Even  at  common  law^ 
they  might  have  devested  thefar  claim  of  all  tbe- 
formal  characteristics  of  tort,  and  given  it  the- 
qualities  of  contract  and  the  certainty  of  debt. 
The  wrong  concerning  money  exclusively,  they 
might  have  brought  indebitatus  assumpsit  for 
money  had  and  received,  instead  of  trespass  ^or 
money  taken  and  carried  away.  A  court  of  ad- 
miralty, with  its  characteristic  liberality,  will 
re^d  their  claim  as  "having  assumed  [*47ft 
this  technical '  form,  if  it  be  necessary  for  the- 
purposes  of  justice. 

3.  Even  if  the  process  issued  irregularly  in. 
this  case,  for  want  of  a  previous  special  appli- 
cation to  the'judge,  it  is  now  too  late  to  object, 
to  the  irregularity,  since  the  appearance  of  the 
defendant  cures  all  formal  defects  in  the  pro- 
cess.' But  the  equitable  maxim,  that  what 
ought  to  be  done  will  be  considered  as  done,  ia. 
applicable  In  a  court  of  admiralty;  and  if  the 
claim  be  so  verified  as  that  the  process  of  at- 
tachment ought  to  have  issued,  the  court  will 
consider  it  as  having  duly  issued.  Quod  fieri' 
non  debit  factum  valet,  is  a  maxim  applicable- 
to  the  omission  of  acts  merely  directory  and- 
formal  In  their  nature.  It  may  be  that  the 
course  of  the  English  High  Court  of  Admiral- 
ty  requires  a  previous  application  to  the  judge 
to  authorise  the  issuing  an  attachment,  but 
such  is  not  the  practice  in  the  United  States- 
The  irregularity  might  have  been  taken  advan- 
tage of  by  an  exception,  in  the  nature  of  a  plea, 
in  abatement,  or  by  a  motion  to  set  aside  the 
process,  but  not  upon  demurrer,  as  here  at- 
tempted. 

4.  This  is  a  complaint  cognisable  on  the  in- 
stance side  of  the  court,  and  not  of  price  juris- 
diction. The  libel  alleges  a  capture  within  the 
territorial  jurisdiction  of  this  country,  and, 
therefore,  a  violation  of  its  neutrality.  It  im. 
then  not  a  case  of  ordinary  belligerent  capture* 
involving  the  rights  of  war,  and  requiring  the- 
cognizance  *of  the  prize  court.  A  mere  [M7# 
maritime  tort  is  out  of  the  sphere  of  the  prise- 
jurisdiction,  which  is  confined  to  captures  jure 
ImIU.  The  libel  here  charges  a  piratical  takings 
and  not  a  capture  jure  belli.  The  act  of 

c  50,  s.  6,  authorizes  the  district  courts  to  take 
cogniisance  of  all  cases  of  capture  within  our 
waters.  It  brings  them  withm  the  civil  or  in- 
stance jurisdiction  of  the  admiralty,  and  doea 
not  consider  such  cases  as  subjects  of  prise 
jurisdiction,  which  had  alrmdy  been  vestM  iia 
the  district  courts. 

&.  The  civil  remedy  in  this  case  is  not  merged 
in  the  piracy  charged  as  the  wrong  of  wuek 
the  appellants  complain.*  That  doctrine  oaly 
applies  to  cases  of  felony  and  treason;  and 
tai^es  its  rise  from  the  policy  of  the  ancient 
common  law,  to  compel  the  despoiled  party  to 
prosecute  his  appeal  for  robbery,  and  to  prevent 
the  compounding  of  felonies.  Piracy  is  not  fel- 
ony at  common  law,  nor  has  it  all  the  common 
law  incidents  of  felony,  althoueh  in  finmp  fzsm 
it  is  expressly  declared  by  statute  to  be  felony*, 
although  the  stat.  28  Hen.  VIII.  ch.  16,  makea 


7.  -3  Crnnch,  496;  4  Crancb.  421. 

8.  — Co.  LUt.  Ill,  112;  6  Tern.  Rep.  175:  4 
Bl.  Com.  TO,  208.  362;  14  Johns.  Rep.  268;  >■ 

I  Bro.  Civ.  ft  Adm.  Law,  110. 
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piracy  triable  according  to  the  course  of  the 
common  law,  yet  it  has  not  been  interpreted  to 
plaee  it  on  the  footing,  and  give  it  the  technical 
analities,  of  felony.  A  pardon  of  felonies,  since 
tnis  statute,  does  not,  ex  vi  termini,  include 
piran.*  The  act  of  Congreaa  goes  no  farther, 
4  SO*]  in  identifying  'piracy  with  felony,  than 
the  statute  of  Henry  does.  An  attachment 
against  a  pirate's  goods,  for  a  robbery  commit- 
ted by  him,  was  known  to  the  earlier  periods 
of  the  law,  and  there  was  a  writ  from  diucery 
to  authorize  it"  But  it  is  dear  that  the  doc- 
trine of  merger  cannot  be  applied  to  the  case  of 
a  pirate  at^ionding  from  justice,  and  where 
the  individual  sufferer  cannot  prosecute  him 
criminally.  Such  is  understood  to  be  the  re- 
oently  adjudged  law  in  England,  even  in  respect 
to  a  felony  at  common  law. 

0.  It  was  unnecessary  that  the  attachment 
■konld  specify  the  goods  to  be  attached.  No 
rule  of  practice  prescribes  it,  and  no  principle 
of  eoDvenience  requires  it.  In  the  analogous 
ease  ot  distringas  on  mesne  process  at  common 
law,  no  such  specification  is  made.  The  pari^ 
whose  ^oods  are  attached  may  release  them  by 
appeanng  and  giving  security ;  and  if  he  suffers 
them  to  be  condemned  and  sold  by  default,  no 
more  of  the  proceeds  will  be  decree  to  the  libel- 
ant than  la  sufficient  to  satisfy  his  demand. 

7.  Nor  Is  the  locality  of  the  territory  or  ju- 
risdiction within  which  the  property  is  at- 
tached material  to  the  validify  of  the  attach- 
ment, it  being  seized  in  the  exercise  of  the  ad- 
miralty judicature  upon  a  subject  within  its 
established  jurisdiction,  and  the  property  tak- 
en, or  the  right  to  it,  not  being  the  immediate 
object  of  the  suit,  but  only  incidental  to  its 
prosecution.  Gierke's  Praxis  (pt.  2,  tit  28) 
481*]  does,  indeed,  sj>eak  of  *goods  within  the 
ebb  and  flow  of  the  tide,  or  on  the  sea,  being 
subject  to  the  attachment;  but  it  evidently  al- 
ludes to  these  instances  only  by  way  of  exempli- 
fication, not  of  restriction.  This  is  also  evident 
fr<Hn  tit  32,  which  authorizes  the  attachment 
of  tlie  defendant's  goods  and  credits  in  the 
hands  of  a  third  person,  without  restriction  as 
to  locali^. 

Mr.  Taney,  contra,  argued,  (1)  that  a  civil 
snit  could  not  he  maintained  for  the  injury 
eranplained  of  in  the  libel.  The  remedy  is  here 
sought  in  personam  by  a  suit  in  the  Instance 
Court.  The  attachment  is  a  mere  ancillary 
process  to  compel  appearance.  The  property 
IS  out  of  the  jurisdiction  of  the  court,  and  this 
is  a  proceeding  against  other  property  to  com- 
pel an  appearance.  The  wrong  ehar^  in  the 
Hbel  is  a  piracy.  Can  this  be  treated  as  a  pri- 
vate wrong?  There  is  no  case  in  the  records  of 
^e  English  admiralty  to  authorize  such  a  pro- 
oeeding,  and  both  principle  and  analogy  are 
agunst  it  The  absence  of  all  authority  in  ad- 
judged cases  is  a  strong  argument  that  it  is  not 
law.  It  is  said  that  piracy  is  not  treason  nor 
felony.  In  England  it  was  treflson,  and  is 
felony.  It  has  been  such  since  the  stat.  26 
Edw.  m.,  e.  2.*  The  goods  of  pirates,  not 
belonging  to  others,  are  forfeited  to  the  crown, 
as  in  felony.*   How,  then,  can  these  goods  be 


1.  — Bsc.  Abr.  ttt.  ririiey.  Pardon. 

2.  — Flth.  Nat.  Brev.  114;  2  Oallla  Rep.  408, 
400. 

3.  -4  Bl.  Comm.  71. 

4.  -2  Bro.  Civ.  t  Adm.  Law,  162. 
e  Ij.  ed. 


:  *made  liable  to  satisfy  the  damages  [*4S2 
I  sustained  by  a  private  party? 

But  It  is  said  that  the  mjured  parfy  may 
waive  the  tort,  and  treat  it  as  a  contract.  The 
only  case  where  this  may  be  done,  is  where,  on 
.  a  conversion  of  the  plaintiff's  goods,  and  a  sub- 
sequent sale  ana  receipt  of  the  goods,  the  plain- 
tin  may  ratify  what  is  done,  and  consider  the 
goods  as  having  been  received  by  his  authority. 
But  that  is  in  the  case  of  a  private  tort,  wfaidi 
may  be  w^ved;  a  wrong  to  the  public  cannot 
be  waived.  The  authority  of  Dr.  Browne  is  ex- 
press, that  in  such  a  case  the  remedy  is  either 
criminally,  as  for  a  public  crime,'  or  in  the  prize 
court,  as  for  a  wrongful  taking  as  prize.* 

2.  If  the  appellant^  can  maintain  a  civil  suit 
in  such  a  case,  can  they  do  it  in  this  form  of 
proceeding?  Will  an  attachment  from  the  ad- 
miralty lie  against  the  goods  of  an  absent  or 
absconding  dmtort  The  power  of  proceeding 
in  this  manner  once  misted,  and  was  analogous 
to  the  proceeding  by  foreign  attachment  accord- 
ing to  the  custom  of  London ;  but  has  long  since 
been  disused  in  England,*  and,  like  many  other 
usages  in  the  admiralty,  has  become  obnnlpt".' 
But  the  foreign  attachment,  according  to  the 
custom  of  London,  only  applied  to  cases  of 
contract;  and  Sir  L.  Joikins  claims  the  admi- 
ralfy  jurisdiction  to  be  exercised  in  this  manner 
only  *in  eases  ai  oontraet'  The  proc-  ["48S 
tice,  as  it  is  laid  down  by  Gierke,  is  plainlv 
confined  to  contracts.  The  caption  of  tit  28, 
part  1,  is  "of  the  warrant  to  be  impetrated  in 
rem,  where  the  debtor  absconds,"  etc  And  tit 
32  states  that  "sometimes  the  person,  who,  by 
loan,  or  other  maritime  contract,  is  indebted  to 
another,"  etc.,  and  then  authorizes  an  attach- 
ment of  the  credits  or  goods  of  the  debtor 
in  ttie  hands  of  a  third  person,  upon  the 
prinnple  laid  down  In  the  code,  that  debitor 
creditoris  est  debitor  creditor!  ereditoris;  all 
which  evidently  implies  that  the  whole  proceed- 
ing is  confined  to  matters  <rf  debt  and  con- 
tract* 

Although  the  proceeding  by  attachment  has 
heea  occasionally  resorted  to  in  this  country, 
yet  it  eannot  be  ssid  to  have  gained  a  legal  foot- 
ing; and  it  would  be  an  extremely  inconvenient 
practice  in  our  divided  jurisdiction,  where  there 
may  be  as  many  different  attachments  issued  at 
the  same  time  as  there  are  districts  in  the 
Union.  But,  to  prevent  the  abuses  to  which  it 
is  liable,  it  is  indispensably  necessary  that  this 
process  should  onl^  issue  by  an  express  order  of 
the  court.  There  is  no  precedent  for  its  issuing 
of  course,  and  as  it  cannot  issue  without  an  af- 
fidavit, ttie  sufficiency  of  the  matter  contained 
in  the  affidavit,  and  the  libel,  are  fit  subjects  for 
the  determination  of  the  judge,  and  ought  not 
to  be  confided  to  the  discretion  of  a  mere  minis- 
terial *offieer,  such  as  the  clerk.  So,  ["484 
also,  the  property  to  be  attached  should  be  spe- 
cifically stated  in  the  warrant.  This  is  required 
by  Gierke,  in  the  passages  already  cited.  Tit. 
28  authorizes  "a  warrant  to  be  impetrated  to 
this  effect,  viz.,  to  attoch  such  goods  or  such 
ship  of  D,  the  defendant,  in  whose  hands  soever 
they  may  be;  and  to  eito  the  said  D,  specially 

5. — 2  Bro.  riv.  &  Adm.  Law,  IIS. 
8. — 2  Bro.  Civ.  &  Adm.  Law,  434. 

7.  — Hnirs  Adm.  Pract.  62. 

8.  -3  Hatrs  Law  Journ.  571;  2  BrOw  Civ.  A 
A^m.  Law. 

g. — ijflirs  Adm.  Fract  60,  70.  . 
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as  the  owner,  and  all  otiiers  who  claim  any 
light  or  title  to  thma,"  etc  These  errorB  were 
not  cured  by  the  defendant's  appearance,  be- 
cause, if  we  resort  to  the  analogy  of  common 
law  proceeding,  his  appearance  dissolved  the 
attainment;  and,  in  the  present  case,  he  ap- 
peared under  protest,  for  the  purpose  of  con- 
testing the  rc^larity  of  the  proceedings. 

Mr.  Justice  Johnson  delivered  the  opinion 
of  the  court: 

The  record  in  tiiis  cause  seta  out  the  libel, 
the  demurrer,  and  the  decision  of  the  court 
upon  the  demurrer.  So  far  the  case  is  consist- 
ent and  intelligible;  but  the  record  contains, 
also,  a  petition  for  the  sale  of  certain  attached 
goods,  a  survey  of  the  goods,  and  a  decision 
against  the  petition,  but  no  exhibition  of  the 

Erocess  or  mode  by  which  these  goods  came 
ito  the  custody  of  the  marshal.  As  the  de- 
eitioii  of  the  eonrt  sustains  the  demurrer,  we 
are  left  at  a  loss,  upon  the  record,  to  discover 
how  process  of  attachment  came  to  be  issued. 
To  obtain  such  process  is  the  very  prayer  of 
the  libel,  and  the  decision  of  the  court  u  against 
that  prayer. 

All  the  solution  that  the  case  presents,  js  to 
4S5"]  be  'found  in  the  argument  of  counsel, 
and  tiieir  mutual  admissions. 

The  clerk,  it  seems,  issued  the  attachment  as 
process  of  course,  and  the  respondent,  instead 
of  moving  to  quash  it  for  irregularity,  appeared 
to  the  libel,  filed  his  demurrer,  and  was  content 
to  let  the  regularity  of  the  attachment  abide 
the  decision  of  the  court  upon  the  general  ques- 
tions raised  upon  the  libel.  The  court  appears 
to  have  treated  the  subject  under  the  same 
views,  since  the  decree  of  the  District  Court, 
ftfter  dismissing  the  libel,  contains  an  order 
"that  the  goods,  chattels  and  credits  attached, 
be  restored,  with  coats;"  which  decree  was  af- 
flnned,  pro  forma,  in  the  Circuit  Court. 

Upon  this  state  of  the  case  the  cause  has 
been  argued,  as  one  bringing  up  to  this  court 
a  question  on  the  regularity  of  the  process  is- 
sued by  the  clerk;  and  if  the  process  so  issued, 
and  the  return  of  the  marshal  upon,  it,  and  a 
motion  to  quash  the  writ,  had  been  set  out  on 
the  record,  there  is  no  question  that  the  appeal 
would  have  brought  up  the  whole  subiect. 
But  as  the  record  is  deficient  in  these  particu- 
lars, we  do  not  perceive  how  we  can  take  no- 
tice of  that  part  of  the  judge's  decision  which 
orders  the  restoration  of  the  goods  attached. 

We  must  therefore  confine  ourselves  to  the 
questions  raised  on  the  libel  and  demurrer. 

The  immediate  question  presented  is,  wheth- 
er the  court  below  erred  in  refusing  to  the  libel- 
lant  the  process  of  attachment  on  the  ease  made 
out  in  his  libel. 

486*]  *And  this  resolves  itself  into  two 
questions ;  the  first  arising  on  the  right,  the  sec- 
ond on  the  remedy  of  the  ease.  It  must  be 
here  noticed  that  the  legalitjr  of  the  seizure 
made  1^  Almeida  is  not  now  m  (question ;  that 
question  may  be  undergoing  adjudication,  for 
aught  we  know,  in  a  court  of  competent  juris- 
diction, and  we  are  not  to  be  understood  as  pre- 
judging the  influence  which  the  decision  of  a 
foreign  tribunal  may  have  upon  the  final  ad- 
judication between  these  parties.  The  defend- 
ant has  demurred  under  protest,  and  the  only 
qnenion  now  is,  whether  the  libelant  has  made 


out,  prima  facie,  a  good  cause  for  relief  in  the 
admiralty. 

The  ground  of  complaint  is  a  maritime  tort, 
the  violent  seizure  on  the  ocean  of  a  sum  of 
money,  the  property  of  the  libelants.  That 
the  libelant  would  have  been  entitled  to  admir- 
alty process  against  the  property,  had  it  been 
brought  within  the  reach  of  our  process,  no 
one  has  questioned.  The  only  doubt  on  this 
part  of  the  subject  is,  whether  the  remedy  in 
personam,  for  which  this  is  a  substitute  (or, 
more  properly,  the  form  of  instituting  it),  can 
be  pursued  in  the  admiralty. 

On  this  point  we  consider  it  now  too  late  to 
express  a  doubt.  This  court  baa  entertained 
such  suits  too  often,  without  hesitation,  to  per- 
mit the  right  now  to  be  questioned.  Such  was 
the  case  of  Maley  v.  Shattack,  3  Cranch,  458. 
Such  is  the  principle  recognized  in  Murray  v. 
The  Charming  Betsey,  2  Cranch,  483,  where 
the  court  decrees  damages  against  the  libelant. 
"Such,  also,  was  the  principle  in  the  [*4S7 
case  of  The  Apollon,  9  Wheat.  Rep.  362,  in 
which  the  libel  was  directly  in  personam,  and 
damages  decreed.  We  consider  that  question, 
therefore  as  not  to  be  stirred. 

The  remedy  by  attachment,  also,  to  compel 
appearance,  has  very  respectable  support  in 

grccedent  In  the  District  Court  of  South 
arolina,  during  the  administration  of  a  very 
able  admiralty  judge,  it  was  resorted  to  habit- 
ually, both  in  cases  of  tort  and  contract. 
Bee's  Adm.  Rep.  141.  The  case  of  Del  Col 
v.  Arnold,  3  Dall.  Rep.  333,  is  the  only  one  we 
know  of,  in  which  any  view  of  this  question 
appears  to  have  been  presented  to  this  court. 
And  there,  undoubtedly,  the  exception  taken 
was  not  to  the  issuing. of  the  attachment  in  the 
abstract,  but  to  the  issuing  of  it  against  a  priae 
made  from  a  friendly  power,  before  the  prop- 
erty had  been  devested  by  condemnation.  The 
response  of  the  court  on  this  point  would  seem 
to  imply  something  more,  since  their  decision 
is  reported  to  have  been,  "that  whatever  might 
originally  have  been  the  irregularity  in  attach- 
ing the  Industry  and  cargo,  it  is  complete- 
ly obviated,  since  the  captors  had  a  power  to 
sell  the  prize,  and  by  their  own  agreement  th^ 
have  consented  that  the  proceeds  of  the  sale 
should  abide  the  present  suit." 

Still,  there  is  nothing  to  be  deduced  from 
this  case  which  can  affect  the  question  now 
under  consideration.  The  point,  as  stated  to 
have  been  presented  to  the  court  in  argument, 
was  certainly  one  of  which  a  captor  could  not 
avail  himself,  *and  the  original  owner  [*49S 
of  the  prize  was  not  in  courc.  And  altliougb 
the  court  would  appear  to  have  had  the  pres- 
ent question  in  view  when  disposing  of  that 
point,  yet  it  is  only  noticed  arguendo,  as  they 
paas  on  to  take  a  ground  which  precluded  the 
necessity  of  considering  the  point  made  in  argn- 
ment. 

We  therefore  emislder  this  altogether  a  new 
question  before  this  court. 

The  jurisdiction  of  the  admiralty  rests  upon 
the  grant  in  the  constitution,  and  the  terms  tn 
which  that  grant  is  extended  to  the  respecti\-v 
courts  of  the  United  States.  The  forms  and 
modes  of  proceeding  in  causes  of  admiralty 
and  maritime  jurisdiction  are  prescribed  to  the 
courts  by  the  secmid  section  of  the  process  aet 
of  1792.   In  the  process  act  of  1789,  the  laa- 
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goAge  made  use  of  In  prescribing  those  forms 
implied  a  general  reference  to  the  practice  of 
the  civil  law;  but  in  the  act  of  1792,  the  tenns 
employed  are,  "according  to  the  principles, 
rules  and  usages,  which  belong  to  courts  of 
admiralty,  as  contradistinguibhed  fnan  oourU 
ci  common  law." 

By  the  laws  of  Maryland,  the  right  of  at- 
tadunent  may  be  asserted  in  the  courts  of  com- 
mon  law,  and  the  court  below  appears  to  have 
emuidered  the  libel  in  this  instance  as  an  at- 
tempt by  the  libelant  to  avail  himself  in  the  ad- 
miral^ of  the  common  law  remedy  attach- 
ment. The  forms  of  the  libel  must  determine 
this  question,  and  there  we  find  the  prayer  ex- 
pressed in  these  words:  "To  the  end,  there- 
489*]  fore,  that  your  libelants  *may  obtain 
speedy  reli^  in  the  premises,  they  pray  pro- 
cess of  attachment  against  the  said  goods,  and 
chattels,  and  eredito,  of  the  said  J.  A.,  which 
may  be  found  within  the  jurisdiction  of  this 
honorable  court,  and  the  process  thereof,  ac- 
cording to  the  just  course  of  the  admiralty,  and 
that  monition  viis  et  modis,  be  made  according- 
ly," etc,  "to  compel  an  answer,"  etc.;  and 
"finally,  that  the  said  goods,  and  chattels,  and 
credit^  when  duly  attached,  may,  1^  a  decree 
CHf  this  honorable  court,  be  condemned  to  an- 
swer tiie  premises." 

There  can  be  little  doubt,  as  well  from  the 
objects  embraced  in  this  prayer  as  from  the 
argument  that  the  identi^  of  the  remedy  in 
the  conmion  law  and  admiralty  courts,  appears 
to  have  been  in  the  mind  of  the  party  libelant. 
Yet  this  was  no  ground  for  the  total  refusal  of 
the  relief  prayed  for;  the  writ  should  have  been 
granted,  and  the  qnesti<m  as  to  ulterior  pro- 
ceedings under  it  retained,  to  be  disposed  of 
afterwards.  The  prayer  of  the  libel  contem- 
plates two  purposes:  first,  to  compel  appear- 
ance; second,  to  condemn  for  satisfaction. 
Now,  although  the  latter  may  be  only  inciden- 
tal, and  not  the  primary  object  of  the  attach- 
ment, yet,  if  it  be  Ic^  for  the  purpose  of  com- 
pelling appearance,  the  demand  for  the  one 
purpose  was  no  ground  for  refusing  it  for  the 
ottier. 

In  giving  a  construction  to  the  act  of  1702,  it 
is  unavoidable  that  we  should  consider  the  ad- 
miralty practice  there  alluded  to  as  the  admir- 
alty practice  of  our  own  country,  as  grafted 
4*0*]  upon  the  'British  practice;  it  is  known 
to  han  had  some  peeuliariUes  which  have  been 
incorporated  into  the  jurisprudenee  of  the 
United  States.  We  had  then  been  sixteen  years 
an  independent  people,  and  had  administered 
the  admiralty  jurisdiction,  as  well  in  admiralty 
courts  of  the  states  as  in  those  of  the  general 
government;  and  if,  in  fact,  a  change  had  tak- 
en place  in  the  practice  of  the  two  countries, 
that  of  our  own  certainly  must  claim  preoed- 
ence. 

On  the  subject  particularly  under  considera- 
tion, it  appears  from  an  English  writer  that  the 
practice  of  issuing  attachments  had  been  dis- 
continued in  the  English  courts  of  admiralty, 
while  in  some  of  our  own  courts  it  was  still  in 
use,  perhaps  not  so  generally  as  to  sanction  our 
sustaining  it  altogether  on  authority,  were  we 
not  of  opinion  that  it  has  the  highest  sanction 
also,  as  well  in  principle  as  oonvenience. 

It  is  a  mistake  to  consider  the  use  of  this 
process  in  tiie  admiral^  as  borrowed  fnnni  or 
«  Ii.  ed. 


in  imltatioa  of,  the  forc^  aMadiment  onder 
the  custom  of  London.    Its  origin  Is  to  be  . 
found  in  the  , remotest  history,  as  well  of  the 
civil  as  the  common  law. 

In  the  simplicity  of  the  remote  ages  of  the 
civil  law,  the  plaintiff  himself  arrested  the  de- 
fendant, and  brought  him  before  Uie  pretor. 
But  as  the  sanctuary  of  his  own  habitation  was 
not  to  be  violated,  if  he  came  not  abroad,  a 
summons  was  attached  to  his  door-posts  citing 
him  to  appear  and  answer.  Hence  onr  moni- 
tion Tils  et  modis.  If  he  still  proved  recusant  ■ 
after  three  Himes  repeating  this  solemn  ["491 
notice,  a  decree  issued  to  attach  hie  goods;  and 
thus  this  process  of  the  admiralty  had  a  com- 
mon origin  with  the  common  law  mode  of  in- 
stituting a  suit  by  summons  and  distress  in- 
finite. If  the  defendant  obeyed,  he  could  only 
appear  upcm  giving  bail;  and  thus,  again,  the 
analogy  was  Kept  up  wiUi  the  appearance  at 
common  law,  which  was  synonymous  with  fil- 
ing special  bail. 

Thus,  this  process  has  the  clearest  sanction 
in  the  practice  of  the  civil  law,  and  during  the 
three  years  that  the  admiralty  courts  of  these 
states  were  referred  to  the  practice  of  the  civil 
law  for  their  "forms  and  modes  of  proceed- 
ing," there  could  have  been  no  question  that 
this  process  was  legalized.  Nor  is  there  any- 
thing in  the  difl'erent  phraseology  adopted  in 
the  act  of  1892  that  could  preclude  its  use. 
That  it  is  agreeable  to  the  principles,  rules 
and  usages,  which  belong  to  courts  of  admir- 
alty," is  established,  not  only  by  its  being  re- 
sorted to  in  one  at  least  of  the  courts  of  the 
United  States,  but  by  the  explicit  declaration 
of  a  book  of  respectahle  authority,  and  remote 
origin,  in  which  it  is  laid  down  ihm:  **If  the 
defendant  has  concealed  himself,  or  has  ab- 
sconded from  the  kingdom,  so  that  he  cannot 
be  arrested,  if  he  have  any  goods,  merchan- 
dise, ship  or  vessel,  on  the  sea,  or  within  the 
ebb  or  flow  of  the  sea,  and  within  the  juris- 
diction of  the  Lord  Hteh  Admiral,  a  warrant 
is  to  be  impetrated  to  this  effect,  viz.,  to  attach 
such  goods  or  ship  of  D,  the  defendant,  in  whose 
hands  soever  they  may  be,  and  to  cite  the  said 
"D  specially  as  the  owner,  and  all  oth-  [*493 
ers  who  claim  any  right  or  title  to  them,  to  be 
and  appear  on  a  certain  day  to  answer  unto  P 
in  a  civil  and  maritime  cause."  Gierke's  Praxis 
by  Hall,  part  2,  tit.  28. 

I  have  cited  the  passage  at  length,  in  order 
to  facilitate  a  reference  which  must  be  made  to 
it  on  several  other  points  in  this  opinion.  And, 
(1)  it  appears  from  this  authority  that  where  a 
defendant  has  concealed  himself,  or  absconded 
from  the  kingdom,  this  process  may  issue. 
In  this  particular,  the  averments  in  the  libel 
conform  literally  to  the  authority. 

2.  It  is  required  that  the  ^oods  and  effects  to 
be  attached  should  be  within  the  jurisdiction 
of  the  admiralty.  To  this  the  libel  conforms 
also,  for  the  prayer  is  for  process  a^inst 
"the  said  goods,  and  chattels,  and  credits  of 
the  said  J.  A.,  which  may  be  found  within  the 
jurisdiction  of  the  court,  and  the  process  there- 
of, according  to  the  just  course  of  the  admir- 
alty." 

3.  It  is  required  that  the  attachm«it  issue 
^inst  Koy  goods,  merchandise,  ship  or  vessel 
on  the  sea,  etc.  only  deviation  in  tiiis 
jNsrticular  is,  that  the  process  prayed  lor  is 

S7t 

Digiiized  by  Google 


4B2 


SCFBEHE  COUBT  OF 


TUE  United  Staxbb. 


1825 


against  tlie  credits,  as  well  as  ihe  goods  aad 
.  chattels,  etc.,  within  the  jurisdiction  of  the 
court. 

On  this  part  of  the  prayer,  the  question  is 
raised  as  to  what  goods  and  chattels  tlie  attach- 
ment may  irisue,  where  situated,  and.  whether 
against  credits  and  effects  in'  the  hands  of  third 
persons,  but  not  tangible  or  accessiUe  to  the 
marshal. 

493**]  'This  question  arises  from  a  eompari- 
Bon  of  the  tit.  32,  p.  70,  Gierke's  Praxis  by 
Hall,  with  the  28th  before  cited.  The  lan- 
guaf^e  of  the  28th  would  seem  to  confine  the 
operation  of  the  attachment  to  goods  and  chat- 
tels "on  the  sea,  or  within  the  ebb  and  flow  of 
the  sea."  But,  by  reference  to  the  32d,  it  ap- 
pears that  it  is  consistent  with  the  practice  of 
the  admiralty  also,  in  cases  where  tttere  is  no 
property  which  the  officer  can  attach  by  manu- 
caption, to  proceed  to  attach  goods  or  credits 
in  the  hands  of  third  persons,  by  means  of  the 
simple  service  of  a  notice. 

To  all  the  questions  which  may  be  supposed 
to  arise  on  this  jiart  of  the  case,  we  give  one 
general  answer,  viz.,  that  as  goods  and  credits 
in  the  hands  of  a  third  person,  wherever  situ- 
ated, may  be  attached  by  notice,  there  cannot 
be  a  reason  assigned  why  the  goods  themselves, 
if  accessible,  should  not  be  actually  attached; 
and  although  it  iK  very  clear  that  the  process  of 
attaching  by  notice  seems  given  as  the  alterna- 
tive, where  the  ofticer  cannot  have  access  to  the 
goods  themselves,  yet  all  this  may  be  confided 
to  the  discretion  of  the  judge  who  orders  the 
process ;  and  if  the  party  libelant  was  entitled 
to  the  process  at  all,  the  court  was  not  justified 
in  refusing  it  altogether. 

4.  The  libel  prays  that  the  articles  attached 
may  be  condemned  to  answer  the  demand  of 
the  libelant. 

On  this  subject  it  is  very  clear  that  the  pri- 
mary object  of  the  attachment  is  to  obtain  an 
404*]  appearance.  'But  it  Is  equally  clear 
that  upon  the  third  default  in  personal  actions, 
the  goods  arrested  were  estreated,  and,  after  a 
year,  finally  abandoned  to  the  plaintiff.  But 
as  this  proceeding  was  too  dilatory  for  the 
movements  of  the  admiralty,  the  condemnation 
and  sale,  after  proof  of  the  cause  of  action, 
was  substituted  for  it.  There  was,  therefore, 
notlRn^  incorrect  in  uniting  the  prayer  for  con- 
demnation with  the  acknowledged  end  of  forc- 
ing .an  appearance;  and  if  ther?  had  been,  it 
was  no  ground  for  refusing  relief  as  far  as  the 
claim  was  sustainable  in  the  admiralty. 

It  may  be  remarked  here,  that  the  case  is 
somewhat  embarrassed  by  the  state  of  the 
pleadin^Ts,  inasmuch  as,  after  appearance,  it 
is  hnnlly  conceivable  on  what  ground  the  at- 
tttchmrn't  could  be  granted.  It  would  seem 
that  the  defendant,  for  some  cause,  had  been 
permitted  by  the  court  to  appear  and  plead 
without  ^ving  bail  to  the  action.  There  are 
such  causes  known  to  tlie  practice  of  the  civil 
law,  and  we  are  compelled  to  talce  the  case  aa 
we  find  it. 

It  has  been  further  argned,  that  as  the  libel 
alleges  the  trespass  complained  of  to  have 
been  piratically  done,  the  civil  remedy  merges 
.  in  the  crime.  But  this,  we  think,  clearly,  can- 
not  be  maintained.  Whatever  may  have  been 
ttie  barbarous  doctrines  of  antiquity  about  con- 
verting goods  piratically  taken  into  droits  of 
•74 


the  admiralty,  the  day  has  long  gone  by  since 
it  gave  way  to  a  more  rational  rule,  and  the 
party  dispossessed  was  sustained  in  his  remedy 
to  reclaim  the  'property  as  not  devested  ["495 
by  piratical  capture.   It  ia  hardly  necessary  to 

?uote  authority  for  this  doctrine,  but  it  will  be 
bund  to  have  been  the  rule  of  justice  as  early 
as  the  reports  of  Croke  and  Ventris. 

If  the  party  may  recover  his  property,  why 
not  recover  the  value  of  it  from  any  goods  o*f 
the  ofi'ender  within  reach  of  the  admiralty? 
We  think  the  doctrine  of  merger  altogetlier  in- 
applicable to  the  case.  Even  at  common  law, 
it  waa  confined  to  felonies,  and  piracy  was  do 
felony  at  common  law. 

On  the  question,  whether  the  property  to  be 
attached  should  have  been  specified  in  the  libel 
or  process,  we  have  before  remarked,  that  as 
neither  the  process  nor  return  is  before  us,  we 
can  express  no  opinion  respecting  its  form.  The 
libel  contains  no  specification  of  the  articles  to 
he  attached,  and  if  this  were  fatal,  the  demurrer 
might  have  been  sustained.  But,  pursuing  the 
analt^  with  the  civil  law  process  to  com- 
pel appearance,  we  can  see  no  reason  for  re- 
quiring such  a  specification.  There  is  no  reason 
to  conclude  that  the  decree  for  attachment 
issued  against  the  recusant  at  the  civil  law,  was 
otherwise  than  general.  And  although  the 
other  course  may  be  pursued,  and  might  be 
most  convenient  and  satisfactory,  yet  we  know 
of  no  imperative  rule  upon  the  subject.  The 
authority  on  which  the  libel  was  filed  sanctiona 
the  general  language  in  which  tt  is  couched. 

The  last  point  made  in  argument  was,  wheth- 
er the  process  of  attachment  could  issue  without 
an ''order  of  the  judge.  But  here,  ['496 
again,  we  have  to  remark  that  we  can  take  no 
notice  of  the  circumstances  under  which  the 
writ  actually  did  issue.  And,  looking  to  the 
libel,  it  appears  to  have  been  its  express  object 
to  obtain  such  an  order  from  the  court.  That 
the  process  iA  attachment  at  the  civil  law  did 
not  issue  of  course,  is  very  well  known.  It  was 
obtained  for  contumacy  after  monition;  and 
analogy,  as  well  as  public  convenience,  would 
seem  to  render  the  judge's  order  necessary. 
Yet,  we  see  no  objection  to  pursuing  the  prayer 
of  the  libel,  and  issuing  it  sinHiltaneously  with 
the  monition;  the  purposes  of  justice  would 
seem  to  require  that  course. 

Upon  the  whole,  we  are  of  opinion  that  for 
a  maritime  ^spass,  even  though  it  savors  of 
piracy,  the  person  injured  may  nave  his  action 
in  personam,  and  compel  appearance  hy  the 
process  of  attachment  on  the  goods  of  the  tres- 
passer, according  to  the  forms  of  the  civfl  law, 
as  ingrafted  upon  the  admiralty  practice.  And 
we  think  it  indispensable  to  the  purposes  of 
justice,  and  the  due  exercise  of  the  admiralty' 
jurisdiction,  that  the  ranedy  should  be  applied, 
even  in  eases  where  the  same  goods  may  haTe 
been  attachable  under  the  process  Of  foreign 
attachment  issuing  from  the  common  law 
courts.  For  ft  will  necessarily  follow,  in  all 
such  cases,  that  a  question  peculiarly  of  ad- 
miralty cognizance,  will  be  brought  to  be  ex- 
amined before  a  tribunal  not  competent  to  exer- 
cise original  admiralty  jurisdiction;  and  that 
as  a  primary,  not  an  incidental  question;  since 
the  whole  proceeding  will  have  'for  its  [•4»T 
(d>ject  to  determine  whether  a  maritime  tres- 
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ipass  has  been  committed,  and  then  to  apply  the 
vemedy. 

Judj^ent  rerereed,  and  tba  cauae  remanded 
4or  further  proceedings. 


[Practice.] 

THE  GRAN  PARA. 
The  Consul-General  of  Portugal,  Ubetant. 

Where  the  Court  of  Admlrslty  baa  parted  with 
-tlx  posMSSton  of  ttae  property,  upon  ball  or  ttlpu- 

latfam,  and  tt  Is  necessary,  for  the  purposes  of  Jna- 
tlce,  to  retake  the  property  Into  the  custody  of  the 

court,  the  proper  process  against  any  perspo  not 
-a  part7  to  the  stipulation,  ont  who  la  alleged  to 

have  the  actual  or  coostrijetlve  possession.  Is  a 

monition,  and  not  an  execution,  in  the  first  in- 
■stauce. 

THIS  is  the  same  case  which  was  reported 
ante,  Vol.  VII.,  p.  471,  and  was  an  appeal 
irom  proceedings  had  in  the  court  below,  un- 
der the  mandate  of  this  court  in  the  original 
^use. 

The  cause  was  argued  by  Mr.  D.  Hoffman 
for  the  appellant,  and  by  the  Attorney-General 
and  Mr.  Taney  for  the  respondent.  But  as  the 
present  determination  of  the  court  was  confined 
~to  the  single  point  of  practice,  without  affect- 
ing the  other  questions  involTed  in  the  cause,  it 
-49S*]  has  "not  been  thought  neiMSflary  to  re- 
-port  Ute  arguments  of  oounsel. 

Ifr.  Justice  Story  dellTered  the  opinion  of 

"the  court: 

This  is  an  appeal  from  the  Circuit  Court  for 
the  district  of  Maryland,  from  proceedings  had 
in  that  court  under  the  mandate  of  this  court 
in  the  original  cause,  which  is  reported  in  7 
"Wheat.  Sep.  471. 

The  material  facts  are  these;  The  original 
libel  was  against  sundry  quantities  of  gold  and 
-silver  coin,  and  bullion,  deposited  by  Daniels 
in  the  Marine  Bank  of  Baltimore.  A  claim 
was  interposed  by  one  Nicholas  Stansbury,  as- 
tserting  himself  to  be  "agent,  and  attorney  in 
fact."  of  Daniels,  on  behalf  of  the  latter,  and 
•claiming  restitution  of  the  property  as  lawfully 
■captured  in  war  by  Daniels.  Pending  the  pro- 
■ceedh^  In  the  court  below,  Stansbury  made 
application  for  the  delivery  of  the  property 
upon  stipulation,  and  thereupon  the  court  or- 
-dered  that  J.  D.  Daniela  be  permitted  to  draw 
for,  and  the  president  and  directors  of  the 
Marine  Bank  be  suffered  to  pay  to  Daniels,  the 
■money  in  controversy,  provided  that  Daniels 
should  enter  into  a  stipulation  in  $23,000,  with 
such  surety  or  sureties  as  might  be  approved  of 
"by  the  libelant's  proctors,  to  abide  such  further 
•order  or  decree,  either  interlocutory  or  final, 
as  mifrht  be  made  by  the  court  in  the  premises. 
The  libelant's  proctors  approved  of  Stansbury, 
and  one  Thomas  Sheppard,  and  one  Henry 
4>9"]  Didier,  Jun.,  as  sureties,  "and  they,  ac- 
-cordingly.  gave  a  stipulation  for  the  amount 
"for  J.  D.  Daniels,  riaimuit."  But  Daniels 
himself  was  not  a  party  to  the  stipulation.  By 
a  subsequent  order  of  the  court,  the  money  was 
■delivered  by  the  Marine  Bank  to  Stansbury, 
who  signed  a  receipt  for  the  same  as  attorney 
for  Daniels,  upoa  a  certificate  of  the  deposit 
«  Ij.  ed. 


originally  given  by  the  cashier  of  the  bank  to 
Daniels,  anid  1^  fiim  delivered  over  to  Stans- 
bury. 

A  decree  of  restitution  having  passed  in  the 
Supreme  Court,  after  the  mandate  was  brought 
into  the  Circuit  Court,  the  libelant  prayed  that 
execution  misht  issue  against  Daniels  to  en- 
force the  performance  of  the  decree,  and  that  a 
monition,  or  other  proper  process,  might  issue 
against  the  sureties  to  the  stipulation.  To  this 
course  the  proctor  for  the  claimant  objected, 
and  the  court  finally  ordered  admiralty  process 
to  issue  against  the  stipulators,  but>  refused  to 
make  any  further  order  under  the  motion  of 
the  libelant.  The  ca^e  is  now  before  us  by  ap- 
peal from  that  decision. 

Several  points  have  been  urged  in  the  arga- 
ment,  upon  which,  in  the  present  stage  of  the 
cause,  it  is  not  thought  necessary  to  express 
any  opinion.  Assuming  Daniels  to  be  a  party 
to  the  cause,  in  virtue  of  the  claim  made  in  his 
behalf  by  Stansbury,  it  still  remains  to  show 
that  the  process  of  execution  is,  in  the  first 
instance,  to  be  issued  against  him.  He  is  not 
a  party  to  the  stipulation,  an^  so  far  as  any 
remedy  is  to  be  sought  upon  that,  it  lies  ex- 
clusively against  the  'sureties,  since  he,  ['500 
as  principal,  has  not,  personally,  or  through  the 
instrumentality,  of  any  agent,  become  bound 
by  it.  The  remedy  against  him  for  the  prop- 
erty, or  its  proceeds,  must  be  sought  solely 
upon  the  ground  that  he  has  the  actual  or  con- 
strucUve  possession  of  them  in  virtue  of  the 
delive^  to  his  agent  under  the  order  of  the 
court  below.  If  the  property  had  remained  in 
the  custody  of  the  court,  there  is  no,  pretense 
to  say  that  he  would  be  liable  for  the  restitu- 
tion. It  is  the  delivery  to  him,  or  to  his  au- 
thorized agent,  which  can  alone  give  rise  to  any 
liability  on  his  part,  whether  he  be  a  party  to 
the  suit,  or  only  a  custodee  of  the  property  or 
its  proceeds.  In  such  eases,  the  usual  proceed- 
ing in  the  admiralty  ia,  not  to  award  execution 
against  the  party,  for  that  would  preclude  him 
from  showing,  in  his  defense,  that  he  never  had 
any  actual  or  constructive  possession,  or  that 
he  was  discharged  from  all  liability.  The 
proper  course  is,  to  issue  a  monition  to  Daniels 
m  the  usual  manner,  upon  the  return  of  which 
he  may  appear  and  justify  himself,  and  inter- 
pose such  allegations  on  the  merits  as  may 
bring  all  the  matters  fully  before  the  court  for 
judgment.  This  is  the  constant  practice  of  the 
admiralty;  and  the  subsequent  proceedings  are 
to  be  according  to  the  common  usage;  upon 
which  it  is  unnecessary  to  comment. 

It  is  therefore  the  opinion  of  this  court  that 
the  Circuit  Court  was  right  in  refusing  to  grant 
an  execution'  against  Daniels,  under  the  circum- 
stances, and  that  its  decretal  order  ouj^ht  to  be 
'affirmed;  but  inasmuch  as  it  appe.ar8  [*501 
that  the  principal  question  between  the  parties 
has  been,  whether  any  process  whatsoever  could 
be  awarded  against  Daniels,  it  is  directed  that 
the  affirmation  of  the  order  be  without  preju- 
dice to  the  award  of  a  monition  against  Daniels 
in  the  common  form  of  the  admiralty. 

Dnree. — ^This  cause  came  on,  etc.  On  con- 
sideration whereof,  it  is  ordered,  adjudged  and 
decreed,  that  the  decree  of  the  Circuit  Court, 
refusing  to  issue  an  execution  against  John  D. 
Daniels,  aa  prayed  for  by  the  libelant  in  his 
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petition,  be,  and  the  same  hereby  is,  affirmed 
with  coats,  without  prejudice  to  the  libelant,  to 
apply  to  the  said  Circuit  Court  for  a  monition 
•I^Unat  tiw  said  Jcdm  D.  Daniels,  In  tlie  pran- 
iMSf  aeeordiag  to  the  nsam  of  the  admiralty, 
that  hefaic  a  proeen  to  which  the  Ubdant  ia  cn- 
tiUed  l^law. 


ftOl*]      .  ['Practice.] 

THE  FALBfYRA.    Depau,  Chumant. 

No  appeal  lies  from  a  decree  of  rettltntloD, 
with  coats  and  damace^  In  tbe  Clrenlt  Court ;  tbe 
rmort  of  tbe  commfsnonem  appointed  to  ascer- 
tun  the  damages  not  baiiiig  beoi  acted  on  bj  tbe 
court  wben  tbe  appeal  was  takoL  Sncb  a  oocre© 
la  not  a  flnal  d^erw. 

APPEAL  from  the  Circuit  Court  of  South 
Carolina.  , 
nils  was  the  ease  of  an  armed  vessel  called 
the  Palmyra,  taken  under  Spanish  colore  by 
th»  United  States  schooner  Qrampus  (com- 
manded by  Lieutenant  Gr^ry,  and  cruising, 
with  instructions  from  tbe  President,  against 
pirates),  and  brought  into  the  port  of  Charles- 
ton, 6.  C,  tar  adjudication.  A  libel  was  flled 
1^  the  captors,  and  a  daim  interposed  hy 
Hr.  Depau,  as  agent  of  the  alleged  owners  of 
the  Palmyra,  Spanish  merchants  domiciled  at 
Porto  Rico,  and  of  the  captain,  officers  and 
crew.  In  the  District  Ctiurt  the  libel  was  dis- 
missed, without  costs  and  damages  against  tbe 
captors.  Tbe  decree  of  restitution  was  affirmed 
in  the  Circuit  Court,  with  costs  and  damages, 
and  the  cause  was  tumigftt  hy  appeal  to  Uiis 
court. 

It  was  suggested  by  the  Attorney-General 
(with  whom  was  iSi.  Hayne)  for  the  appel- 
lants, that  after  the  decree  of  restitution,  and 
for  damages,  in  the  Circuit  Court,  there  had  been 
503*]  a  'reference  to  commissioners  to  ascer- 
tain the  amount  of  damages,  and  before  the 
report  of  the  commissioners  bad  been  acted 
upon  by  that  court,  ttie  appeal  was  taken.  The 
question  was,  whether  the  appeal  was  not  taken 
£00  earhr,  the  jndidarr  act  of  March  S,  1803, 


c  3S3  (XCIII.),  having  confined  the  right  of 
appeal  to  "final  decrees/'* 

Mr.  TaseweU,  contra,  stated  that  in  tbe  Dia- 
trict  Court  there  waa  a  decree  of  restitution  ud 
a  denial  of  damages.  Both  parties  appealed 
from  that  decree,  the  libelants  being  dissatisfied 
with  the  decree  of  restitution,  and  the  claim- 
ants with  the  denial  of  damages.  These  were, 
then,  cross-appeals,  and  consequently  there 
might  be  an  appeal  from  tbe  decision  of  the 
Circuit  Court  decreeing  restitution,  and  affirm- 
ing, in  this  respect,  the  decree  of  the  District 
Court,  although  the  decree  frf  tlie  CSreuit  Conrtr 
reversing  that  of  the  District  Court  as  to  dam- 
age8>  ana  awarding  the  latter  to  the  elaimaats* 
was  as  yet  undetermined. 

Mr.  Chief  Justice  Hanliill  ddivered  the 

opinitm  of  the  court: 

The  court  has  had  the  question  submitted  in 
this  cause  under  consideration,  and  is  of  opin- 
ion that  the  appeal  it  not  well  taken.  The  d»- 
eree  of  the  Circuit  Court  wM  not  final  in  th« 
sense  of  the  act  of  Congress,  ^le  damages  re- 
main undisposed  of,  and  an  appeal  may  still 
He  'upon  that  part  of  the  decree  award-  [*504 
ing  damages.  Tbe  whole  cause  is  not,  there- 
fore, finally  determined  in  the  Circuit  Court; 
and  we  are  of  opinion  that  the  cause  cannot  b* 
divided  so  as  to  bring  up  succesaively  distinct 
parts  of  it. 

The  case  in  3  Craneh,  179,  is  essentially  dif- 
feroit  In  that  case,  which  was  an  appeal  in 
an  equity  cause,  there  waa  a  decree  of  fore- 
closure and  sale  of  the  mortgaged  property. 
Tbe  sale  could  only  be  ordered  after  an  account 
taken,  or  tbe  sum  due  on  tbe  mortgage  ascer- 
tained in  some  other  way ;  and  tbe  usual  decree- 
is,  that  unless  the  defendant  shall  pay  that  sum 
in  a  given  time,  the  estate  shall  be  sold.  The 
decree  of  sale  therefore  is,  in  such  a  case,  final 
upon  the  rights  of  the  parties  in  contromqr» 
and  leaves  ministerial  duties  only  to  be  psi^ 
formed. 
■  Appeal  dismissed.' 

See  8.  C.  12  Wheat.  1. 

Cited— 11  Wbeat.  430;  8  Pet.  818;  16  Bew. 
467 ;  19  How.  284,  286 ;  28  Wall.  409. 

1.  — Kay  V.  Law,  8  Crueb,  179. 

2.  — See  Toons  v.  arandy,  e  Craacta,  61:  Olb- 
bODS  V.  Osdcage  Wheat.  MS. 
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Doeamenti  Belatiag  to  the  Slmv  Trade,  Referred  to  in  the  Cue  of  the  Antelope^ 


(A.) 

Bepwt  of  the  Comiiilttee  to  whom  wu  referred  bo  much  of  the  ^Ihweldeiit's  UeeMg^  oS  the 
7th  of  Deceniber  last,  as  relates  to  the  Suppression  of  the  Slave  Trade. 

Fbbbdabt  10,  1825. — ^Bead,  and  committed  to  the  committee  of  the  wbole  HooH  on 

tbe  state  of  the  lAiIon. 


The  eonunittee  on  the  nippression  of  the 
•lave  trade,  to  whom  was  referred  so  much  of 
the  President's  message,  of  the  7th  .December 
last,  as  relates  to  that  subject,  have,  accordin;^ 
to  order,  had  the  eame  under  consideration,  and 
respectfully  report: 

That,  pursuant  to  the  almost  unanimous  re- 
quest of  the  House  of  RepresentatiTes,  ex- 
pressed by  their  resolution  of  the  28th  of  Feb- 
rua^,  1823,  the  President  of  the  United  States 
concluded  a  convention  with  Great  Britain,  on 
the  13th  of  March,  in  the  following  year,  by 
which  the  African  slave  trade  was  denounced 
to  be  piracy  under  the  laws  of  both  countries; 
the  United  States  having  so  declared  it,  by 
their  antecedent  act  of  tbe  16th  of  May,  1820, 
4*]  and  it  being  understood  between  *the  con- 
tracting parties,  as  a  preliminary  to  the  rati- 
fleaticm  of  the  convention  of  the  tXnited  States, 
that  Great  Britain  should,  by  an  act  of  her  par- 
liament, concur  in  a  similar  declaration. 

With  great  promptitude,  and  in  accordance 
with  this  agreement,  such  an  act  was  passed, 
declaring  the  African  slave  trade  to  be  piracy, 
and  annexing  to  it  the  penalty  denounced 
against  this  crime  by  the  common  law  of  na- 
tions. A  copy  of  this  act  was  transmitted,  by 
the  British  govemmuit,  to  the  executive  of  the 
United  States,  and  tlie  convention  submitted, 
the  President,  to  the  Senate,  for  their  ad- 
vice and  consent. 

The  convention  was  approved  by  the  Senate, 
with  certain  qualifications,  to  all  of  which,  ex- 
cept one.  Great  Britain,  sub  modo,  acceded;  her 
vemment  having  instructed  its  minister  in 
ashington  to  tender  to  the  acceptance  of  the 
United  States,  a  treaty,  agreeing  in  every  par- 
ticular except  one  with  the  terms  approved  by 
the  Senate.  This  exception  the  message  of  the 
President  to  the  House  of  Representatives  pre- 
sumes "not  to  be  of  sufficient  magnitude  to 
defeat  an  object  so  near  to  the  hei^  of  both 
nations,"  as  the  abolition  of  the  African  slave 
trade,  "and  so  desirable  to  the  friends  of  hu- 
manity tliroughout  the  world."  But  the  Presi- 
dent further  adds,  "that,  as  objections  to  the 
principle  recommended  by  the  House  of  Repre- 
sentatives, or,  at  least,  to  the  consequences  in- 
separable from  it,  and  which  are  understood  to 
apply  to  the  law,  have  been  raised,  which  may 

«  li.  «d. 


deserve  a  reconsideration  of  the  whole  subject, 
he  has  thought  proper  to  suspend  the  oonohi- 
sion  of  a  new  convention,  until  the  deAiita 
sentiments  of  Congress  can  be  ascertained." 

Your  committee  are  therefore  required  to  re- 
view the  grounds  of  the  law  of  1820,  and  the 
resolution  of  1823,  to  which  the  rejected,  or,  as 
they  rather  hope,  the  suspended  convention, 
referred.  The  former  was  the  joint  act  of  both 
branches  of  Congress,  approved  1^  the  Presi- 
dent; the  latter,  although  adoi>ted  with  extra' 
ordinary  unanimity,  was  the  single  act  of  tbe 
House  of  Representatives. 

Upon  the  principle  or  intention  of  the  act  of 
Congress  of  1820,  making  the  slave  trade  pnn- 
ishable  as  piracy,  tbe  history  of  the  act  may 
reflect  some  light. 

A  bill  from  the  Senate,  entitled  "An  act  to 
continue  in  force  the  act  to  protect  the  com- 
merce of  the  United  States,  and  punish  the 
crime  of  piracy,  and  also  to  make  further  pro- ' 
vision  to  punish  the  crime  of  piracy,"  came  to 
the  House  of  Representatives  on  the  27th  of 
April,  1820,  and  was,  on  the  same  day,  referred 
to  a  committee  of  the  whole,  to  which  had  been 
referred  a  bill  of  similar  purport  and  title, 
that  had  originated  in  the  House  of  Representa- 
tives. 

*Upon  the  8th  of  Majr  following,  the  [*5 
committee  on  the  suppression  of  the  slave  trade 
reported  an  amendment  of  two  additional  sec- 
tions to  the  Senate's  bill;  also,  a  bill  to  incor- 
porate the  American  society  for  colonizing  the 
free  people  of  color  of  the  United  States,  and 
three  joint  resolutions,  two  of  which  related  to 
the  objects  of  that  society;  but  the  first  of 
which,  in  behalf  of  both  houses  of  Congress, 
requested  the  President  "to  oonsult  and  nego- 
tiate with  all  the  jovemmenta  where  minis- 
ters  of  the  United  States  are,  or  shall  be,  ac- 
credited, on  the  means  of  effecting  an  entire 
and  immediate  abolition  of  the  African  slave 
trade."  The  amendatory  sections  denounced 
the  guilt  and  penalty  of  piracy  against  any  cit- 
izen of  the  United  States,  of  the  crew  or  com- 
pany of  any  foreign  vessel,  and  any  person 
whatever  of  the  crew  or  company  of  any  Amer- 
ican vessel,  who  should  be  engaged  in  tUto 
traffic 

The  amendmente,  bill  and  xesolnticou,  along 
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with  the  explanatory  report  which  accompanied 
them,  were  referred  to  the  committee  of  the 
whole  above  mentioned;  and  on  the  11th  of  the 
same  month,  the  house  prctoeeded  to  consider 
them.  After  a  diseusaion  in  the  committee, 
the  piracy  bill  and  its  amendments,  having 
been  adopted,  were  reported,  and  both  were 
concurred  in  by  the  houee.  The  following  day, 
the  bill  as  amended,  being  then  on  its  passage, 
a  motion  was  debated  and  negatived,  to  re- 
commit the  bill  to  a  select  committee,  with  an 
instruction  to  strike  out  the  last  section  of  the 
amendment.  The  bill  then  passed,  and  was 
ordered  to  be  returned,  as  amended,  to  the 
Senate. 

On  the  same  day,  a  motion  prevailed  to  dis- 
charge the  committee  of  the  whole  from  the 
further  consideration  of  the  bill,  and  the  reso- 
lutions which  accompanied  the  report;  and  the 
particular  resolution  already  recited,  being  un- 
der consideration  to  try  the  sense  of  the  House 
on  its  merits,  it  was  moved  to  lay  it  on  the 
table.  The  yeaa  lemd  nays  having  been  ordered 
on  this  motion,  it  was  rejected  by  a  majority 
of  78  to  35  members.  It  having  been  again 
proposed  to  postpone  the  resolution  till  the  en- 
suing or  second  session  of  the  same  Congress, 
and  this  proposal  being  also  determined  in  the 
negative,  the  resolution  was  engrossed,  read 
the  third  time,  passed,  and  ordered  to  be  trans- 
mitted to  the  Senate  on  the  same  day  with  the 
fiiracy  bill. 

The  amendments  of  this  bill  underwent  like 
flcrutiny  and  debate  in  the  Senate,  and  were 
finally  concurred  in,  the  day  after  they  were 
received  from  the  House  of  Representatives, 
without  any  division  apparent  on  the  journal 
•of  that  House. 

The  resolution  which  had  been  received  by 
-the  Senate,  at  a  different  hour  of  the  same  day, 
-was  read  a  second  time  on  the  16th  of  May, 
A*]  was  'further  taken  up  and  considered,  as 
dn  committee  of  the  whole,  reported  to  the 
House  without  amendment,  and  ordered,  after 
•debate,  to  pass  to  a  third  reading.  But  this 
being  the  last  day  of  the  session  of  Congress, 
and  a  single  member  objecting  "that  it  was 
Against  one  of  the  rules  of  the  Senate  to  read 
it  the  third  time  on  the  same  day  without 
-nnanimouB  consent,"  it  remained  on  the  table 
of  that  body,  on  its  final  adjournment,  after 
-an  ineffectual  effort  ta  suspend  one  of  their 
rules,  against  which  many  of  the  friends  of 
the  resolution  felt  themselves  compelled,  by 
their  invariable  usage,  to  vote  in  union  with 
its  enemies. 

One  of  the  objections  to  the  resolution  in  the 
'Senate  was  founded  upon  the  peculiar  relation 
of  that  branch  of  the  national  legislature  to 
the  executive,  in  the  ratification  of  treaties; 
which  seemed,  in  the  opinion  of  those  who  urged 
this  argument,  to  interdict  their  concurrence 
in  a  request  of  the  President  to  institute  any 
negotiation  whatever. 

A  cotemporary  exposition  of  the  object  of 
the  amendments  of  the  piracy  bill,  and  the  reso- 
lution which  the  House  of  Representatives 
adopted  by  so  lar^  a  majority,  will  be  found 
in  the  report  which  accompanied  them,  from 
the  committee  on  the  suppression  of  the  slave 
trade,  and  which  is  hereto  annexed.  (A)  Those 
objects,  it  will  be  seen,  were  in  perfect  accord- 
ance with  each  other.   They  were  designed  to 


introduce,  by  treaty,  into  the  code  of  interna- 
tional law,  a  principle  deemed  by  the  committee 
essential  to  the  abolition  of  the  African  slave 
trade  that  it  should  be  denounced  and  treated 
as  piracy  by  the  civilized  world. 

The  resolution  being  joint,  and  having  failed 
in  the  Senate,  for  tlie  reason  already  stated, 
the  subject  of  it  was  revived  in  the  House  of 
Representatives,  at  a  very  early  period  of  the 
succeeding  session  of  Congress,  by  a  call  for  in- 
formation from  the  executive,  which,  being  re- 
ceived, was  referred  to  a  committee  of  the 
same  title  with  the  last.  Their  repmi,  after 
reviewing  all  the  antecedent  measures  of  the 
United  States  for  the  suppression  of  the  slave 
trade,  urgently  recommended  the  co-operation 
of  the  American  and  British  navy  agamst  thb 
trafBc,  under  the  guarded  provisions  of  a  com- 
mon treaty,  authorizing  the  practice  of  a  quali- 
fied and  reciprocal  right  of  search. 

This  report,  which  is  also  annexed,  closed 
with  a  resolution  requesting  "the  President  of 
the  United  States  to  enter  into  such  arrange- 
ments as  he  might  deem  suitable  and  proper, 
with  one  or  more  of  the  maritime  powers  of 
Europe,  for  the  effectual  abolition  of  the  Afri- 
can slave'trade."  (B.) 

The  United  States  bad,  by  the  treaty  of 
Ghent,  entered  into  a  formal  stipulation  with 
Great  Britain,  "that  both  the  contracting  par- 
ties 'shall  use  their  best  endeavors  to  [*7 
accomplish  the  entire  abolition  of  this  traf- 
fic" 

The  failure  of  the  only  joint  attempt  which 
had  been  made  by  England  and  America,  at  the 
data  of  this  report,  to  give  effect  to  this  pro- 
vision; being  ascribable,  in  part,  to  a  jealousy 
of  the  views  of  the  former,  corroborated  by  the 
language  and  conduct  of  one  of  the  principal 
maritime  powers  of  Sun^  in  relation  to  the 
same  topic,  the  committee  referred  to  the  ded- 
sion  of  Sir  William  Scott,  in  the  case  of  tbn 
French  ship  Le  Louis,  to  demonstrate  that 
Great  Britain  claimed  no  right  of  search,  in 
peace,  but  such  as  the  consent  of  other  nationn 
should  accord  to  her  by  treaty;  and  sought  it 
by  a  fair  exchange,  in  this  tranquil  mode,  for 
the  beneflcient  purpose  of  an  enlarged  human- 
ity. 

Certain  facta,  disclosed  by  the  diplomatic 
correspondence  of  fVanoe  and  England  during 
the  pendency  of  that  case  in  the  British  Court 
of  Admiralty,  were  calculated  to  guard  the 
sympathies  of  America  from  being  misguided 
by  the  language  of  the  former  power. 

The  painful  truth  was  elicited  that  France 
had  evaded  the  execution  of  her  promise  at 
Vienna,  to  Europe  and  mankind.  That  she 
bad,  long  after  the  date  of  that  promise,  tole- 
rated, if  she  had  not  cherished,  several  branches 
of  a  traffic  which  she  had  concurred  in  de- 
nouncing to  be  the  opprobrium  of  Christendom, 
and  whidk  she  had  subsequently  bound  herself, 
by  the  higher  obligations  of  a  solemn  treaty, 
to  abolish,  as  inconsistent  with  the  laws  of  God 
and  nature. 

Succeeding  events  in  the  councils  of  the 
French  nation  have  not  impaired  the  force  of 
this  testimony.  What  authority  can  be  ac- 
corded to  the  moral  influence  of  a  government 
which  insults  the  humanity  of  a  generous  and 
gallant  people,  by  pleading,  in  apology  for  the 
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Imadi  of  Its  plighted  faith,  that  its  sabjeett 
required  the  indulgence  of  this  guilty  traffic! 

The  Emperor  Napoleon,  who  re-established 
this  commerce  on  the  ruins  of  the  French  Re- 
public, also  abolished  it  again  when  he  sought 
to  conciliate  the  people  of  France,  during  that 
transient  reign,  which  immediately  preceded 
his  final  overthrow. 

Congress  adjourned  without  acting  on  this 
report. 

By  an  instruction  to  the  committee  on  thr 
suppression  of  the  slave  trade,  of  the  ISth  of 
January,  1822,  the  same  subject  was  a  third 
time  brought  directly  before  the  House  of  Rep- 
resentatives, The  instruction  called  the  atten- 
tion of  the  committee  to  the  present  condition 
<d  the  African  slave  trade;  to  the  defects  of 
any  of  the  existing  laws  for  fts  suppression, 
And  to  their  appropriate  remedies.  In  the  re- 
•*]  port,  made  in  obedience  *to  this  instruc- 
tion, on  the  12th  of  April,  1822,  the  committee 
state  that  after  having  consulted  all  the  evi- 
dence within  their  reach,  they  are  brought  to 
the  mournful  conclusion  that  the  traffic  pre- 
vailed to  a  greater  extent  thfui  ever,  and  with 
Incrwistid  malignity;  that  its  total  suppression, 
or  even  sensibte  diminution,  cannot  be  expected 
from  the  separate  and  disunited  efforts  of  one 
«r  more  states,  so  long  as  a  single  flag  remains 
to  cover  it  from  detection  and  punishment-. 
They  renew,  therefore,  as  the  only  practicable 
«.nd  efficient  remedy,  the  concurrence  of  the 
United  States  with  the  maritime  powers  of 
Europe,  in  a  modified  and  reciprocal  exercise 
of  the  right  of  search. 

In  closing  their  report,  the  committee  add,  in 
effect,  that  they  "cannot  doubt  that  the  peo- 
ple of  America  have  the  intelligence  to  distin- 
guish between  the  right  of  searching  a  neutral 
on  the  high  seas,  in  time  of  war,  claimed  by 
some  belligerents,  and  that  mutual,  restricted 
«ud  peaceful  concession,  by  treaty,  suggested 
by  the  committee,  and  which  is  demanded  in 
the  name  of  suffering^  humanity."  The  com- 
mittee had' before  intimated  that  the  remedy 
which  they  recommended  to  the  Eoiise  of  Rep- 
resentatives presupposed  the  exercise  of  the 
authority  of  another  department  of  the  govern- 
ment; and  that  objections  to  the  exercise  of 
this  authority,  in  the  mode  which  they  had 
presumed  to  suggest,  had  hitherto  existed  in 
that  department.  Their  nport,  also  annexed, 
closed  with  a  resolution  differing  in  no  other  re- 
spect from  that  of  the  preceding  session,  fban 
that  it  did  not  require  the  concurrence  of  the 
Senate,  for  the  reason  already  suggested.  (C.) 

The  report  and  resolution  were  referred  to  a 
committee  of  the  whole,  and  never  farther 
considered. 

■  After  a  delay  till  the  20th  of  the  succeeding 
February,  a  resolution  was  submitted  to  tint 
House,  which  was  evidently  a  part  of  the  same 
system  of  measures,  for  the  suppression  of  the 
slave  trade,  which  had  been  begun  by  the  act 
of  the  3d  of  March,  1819,  and  followed  up  by 
the  connected  series  of  reports  and  resolutions, 
which  the  committee  have  reviewed,  and  which 
breathe  the  same  spirit. 

This  resolution,  in  proposing  to  make  the 
slave  trade  piracy,  by  the  consent  of  manfcmd, 
sought  to  supplant,  by  a  measure  of  greater 
rigor,  the  quiJifled  international  exchange  of 
•  I«.  ed. 


the  xi^t  of  search  for  the  apmehenslon  of  the 
African  slave  dealer,  and  the  British  system  of 
mixed  tribunals,  created  for  his  trial  and  pun- 
ishment; a  system  of  which  experience,  and 
the  recent  extension  of  the  traffic  that  it  sought 
to  limit,  had  disclosed  the  entire  inefficacy. 

The  United  States  had  already  established 
the  true  denomination  and  *grade  of  this  [*9 
offense,  by  a  municipal  law.  The  resolution 
contemplated,  as  did  the  report  which  accom- 
panied  and  expoimded  that  law,  the  extension 
of  its  principle,  by  negotiation,  to  the  code  of 
all  nations. 

It  denounced  the  authors  of  this  stupendous 
iniquity  as  the  enemies  of  the  human  race,  and 
armed  all  men  with  authority  to  detect,  pursue, 
arrest  and  punish  them. 

Such  a  measure,  to  succeed  to  Its  fullest  ex- 
tent, must  have  a  beginning  somewhere.  Com- 
mencing with  the  consent  of  any  two  states,  to 
regard  it  as  binding  on  themselves  only,  it 
would,  by  the  gradual  accession  of  others,  en- 
large the  sphere  of  its  operation,  until  it  em- 
braced, as  the  resolution  contemplated,  all  the 
maritime  powers  of  the  civilized  world. 

While  it  involved  of  .necessity  the  visit  and 
search  of  piratical  vessels,  as  belligerent  rights 
against  the  common  enemies  of  man,  it  avoided 
alt  complexity,  difficulty  and  delay  in  the  sei- 
zure, condemnation  and  punishment  of  the  pi- 
rate himself.  It  made  no  distinction  in  favor 
of  those  pirates  who  prey  upon  the  property, 
against  those  who  seize,  torture  and  kill,  or 
consign  to  interminable  and  hereditary  slavery, 
the  persons  of  their  enemies. 

Tour  committee  are  at  a  loss  for  the  founda- 
tion of  any  such  discrimination.  It  is  believed 
that  the  most  ancient  piracies  consisted  in  con- 
verting innocent  captives  into  slaves;  and  those 
were  not  attended  with  the  destruction  of  one- 
third  of  their  victims,  by  loathsome  confine- 
ment and  mortal  disease. 

While  the  modem,  therefore,  accords  with 
the  ancient  denomination  of  this  erima,  its  pun- 
ishment is  not  disproportionate  to  Its  guilt.  It 
has  robbery  and  murder  for  its  mere  accessor- 
ies, and  moistens  one  continent  with  blood  and 
tears,  in  order  to  curse  another  by  slow  con- 
suming ruin,  physical  and  moral. 

One  high  consolation  attends  upon  the  new 
remedy  for  this  frightful  and  prolific  evil.  If 
once  successful,  it  will  forever  remain  so,  un- 
til, being  unexerted,  its  very  application  will 
be  found  in  history  alone. 

Can  it  be  doubted  that  if  ever  legitinutte 
commerce  shall  supplant  the  source  of  this  evil 
in  Africa,  and  a  reliance  on  other  supplies  of 
labor,  its  use  elsewhere,  a  revival  of  the  slave 
trade  will  be  as  impracticable  as  a  reversion  to 
barbarism  T  That,  after  the  lapse  of  a  century 
from  its  extinction,  except  where  the  conse- 
quences of  the  crime  shall  survive,  the  stories 
of  the  African  slave  trade  will  become  as  im- 
probable among  the  unlearned,  as  the  expedi- 
tions of  the  heroes  of  Homer  t 

The  printiple  of  the  law  of  1820,  making  the 
slave  trade  a  statutory  piracy,  and  of  the  reso- 
lution of  the  House  of  Representatives,  of  May, 
*1823,  which  sought  to  render  this  de-  [*I0 
nunciation  of  that  offense  universal,  cannot, 
therefore,  be  misunderstood. 

It  was  not  misconceived  by  the  House  of 
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Representatives,  when  ratified  with  almost  un- 
preoedented  unanimity. 

An  unfounded  suggestion  has  been  heard, 
that  the  abortive  attempt  to  amend  the  resolu- 
tion. Indicated  that  it  was  not  oonsidered  as 
involving  the  ri|^  of  aeardi.  The  opposite 
oonclusion  is  the  more  rational,  If  DOt>  indeedt 
irresistible;  that  having,  by  the  denomination 
of  the  crime,  provided  for  the  detecti<m,  trial 
and  puniehment  of  the  criminal,*  an  amend- 
ment, designing  to  add  what  was  already  in- 
cluded in  the  main  proposition,  would  be 
superfluous,  if  not  absura.  But  no  such  amend- 
ment was  rejected.  The  House  of  Representa- 
tivea,  very  near  th«  ekwe  of  the  MssiMi  of  1823, 
desirous  of  eoonomlsing  time,  threatened  to  be 
consumed  by  a  protracted  debate  entertained 
the  previous  question,  while  an  amendment, 
the  only  one  o£Fered  to  the  resolution,  was 
depending.  The  effect  of  the  previous  ques- 
tion was  to  bring  on  an  immediate  decision  up- 
on the  resolution  itself,  which  was  adopted  by 
a  vote  of  131  members  to  9. 

It  is  alike  untrue  that  the  resolution  was  re- 
garded with  indifference.  The  House  had  been 
prepared  to  pass  it  without  debate>  by  a  series 
of  measures,  having  their  origin  in  1819,  and 
steadily  advancing  to  maturity. 

Before  the  resolution  did  pass,  two  motions 
had  been  submitted,  to  lay  it  on  the  table,  and 
to  postpone  it  to  a  future  day.  The  former 
was  resisted  by  an  ascertained  majority  of  104 
to  26;  the  latter,  without  %  division. 

Is  Uie  House  now  ready  to  retrace  its  steps  T 

The  committee  believe  not.  Neither  the  peo- 
ple of  America,  nor  their  representatives,  will 
sully  the  glory  they  have  earned  by  their  early 
labor,  and  steady  perseverance,  in  sustaining, 
by  their  federal  and  state  governments,  the 
cause  of  humanity  at  home  and  abroad. 


The  calamity  inflicted  upon  them  by  the  in- 
troduction of  slavery,  in  a  form,  and  to  an  sk- 
tent  forlndding  its  hasty  alleviatitm  by  inten- 
perate  zeal,  is  imputable  to  a  foreign  eanae, 
for  which  the  past  is  responsible  to  the  present 
age.  They  will  not  dray  to  themselvea,  and 
to  mankind,  a  generous  oo-operatioh  in  the 
only  efficient  measure  of  retributive  jnstfee,  to 
an  insulted  and  afflicted  continent,  and  to 
injured  and  degraded  race. 

In  the  independence  of  Spanish  and  Porta- 
guese  America,  the  committee  'behold 
a  speedy  termination  of  the  few  remaining 
obstacles  to  the  extension  of  the  policy  of  the 
resolution  of  May,  1823. 

Brazil  cannot  intend  to  resist  the  voice  of  the 
residue  of  the  continent  of  America;  and  Por- 
tugal, deprived  of  her  great  market  for  staves, 
will  no  longer  have  a  motive  to  resist  the  com- 
mon feelings  of  Europe.  And  yet,  while  from 
the  Rio  de  la  Plata  to  the  Amazon,  and  througb 
the  American  Arehipelai^,  the  importation  of 
slaves  covertly  eontinues,  if  it  be  not  openly 
countenanced,  the  impolicy  is  obvious,  of  de- 
nying to  the  American  shore  the  protective  vig- 
ilance of  the  only  adequate  eheek  upon  tbia 
traffic. 

Your  committee  forbear  to  enter  upon  an 
investigation  of  the  particular  provision  of  a. 
depending  negotiation,  nor  do  they  consider 
the  message  referred  to  them  as  inviting  any 
such  inquiry. 

They  will  not  regard  a  negotiation  to  be  dis- 
solved, which  has  approached  so  near  consum- 
mation, nor  a  convention  as  absolutely  void,, 
which  has  been  executed  by  one  party,  and 
which  the  United  States,  having  first  tendered*, 
should  be  the  last  to  reject. 


(A.) 

Report  of  the  Committee  to  whom  was  referred,  at  the  commencement  of  the  present  sesaion  of 
Congress,  so  much  of  the  President's  Message  as  relates  to  the  Slave  Trade, 
accompanied  with  a  bill  to  incorporate  the  American  Society  for 
colonizing  the  fna  people  of  color  of  the  United  States. 

Hat  8,  1820. — Read  twice,  and,  wltb  tbe  bill,  committed  to  the  committee  ot  tbe  whole  HooM- 
on  the  bill  from  the  Senate,  to  continue  In  force  an  act  to  protect  the  commerce  <tf 
tbe  United  States,  and  punisb  tbe  crime  of  piracy,  etc.  etc. 


The  committee  on  the  slave  trade,  to  whom 
was  referred  the  memorial  of  the  president  and 
board  of  managers  of  the  American  society 
for  colonizing  the  free  people  of  color  of  the 
United  States,  have,  according  to  order,  had 
under  consideration  the  several  subjects  there- 
in  embraced,  and  report: 

That  the  American  society  was  instituted  in 
the  city  of  Washington,  on  the  28th  of  Decem- 
ber, 1816,  for  the  benevolent  purpose  of  afford- 
la*]  ing  'to  the  free  people  of  cojor  of  the 
United  States  the  means  of  establishing  one  or 
more  independent  colonies  on  the  western 
coast  of  Africa.  After  ascertaining,  by  a  mis- 
sion to  that  continent,  and  other  preliminary 
inquiries,  that  their  object  is  practicable,  tbe 
society  requests  of  the  Congress  of  the  United 
States  a  eliartw  of  incorporation,  and  such 
other  legjslatiTe  aid  as  their  enterprise  may  be 
thouj^t  to  merit  and  require. 
880 


The  memorialists  anticipate  from  its  success- 

consequences  the  most  beneficial  to  the  free 
people  of  color  themselves,  to  the  several  states 
m  which  they  at  present  reside,  and  to  that 
continent  which  is  to  be  the  seat  of  their  fu- 
ture establishment.  Passing  by  the  foundation 
of  these  anticipations,  which  will  be  seen  in 
the  annual  reports  of  the  society  and  their 
former  memorials,  the  attenti<m  of  the  commit- 
tee has  been  particularly  drawn  to  the  connec- 
tion which  the  memonatists  have  tnused  be- 
tween their  purpose  and  the  policy  of  the  re- 
cent act  of  Congress,  for  the  more  effectual 
abolition  of  the  African  slave  trade. 

Experience  has  demonstrated  that  this  de- 
testable traffic  can  be  nowhere  so  successfully 
assailed  as  on  the  coast  upon  which  it  origin- 
ates. Not  only  does  the  collection  and  em- 
barkation of  its  unnatural  cargoes  consume- 
more  time  than  their  subsequent  distribntioa 
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•ad  Bale  in  the  market  for  which  they  are  dea- 
tbied,  hut  the  Afrkmn  eoMt,  frequented  1^  tiie 
■Imve  ahips,  is  indented  with  so  Tew  commodt- 
OQB  OF  acceaaihle  harbors,  that,  notwithstand- 
ing its  great  extent,  it  could  be  guarded  by  the 
Tigilance  of  a  few  active  cruisers.  If  to  these 
be  added  colonies  of  civilized  blacks,  planted  in 
commanding  aituationa  along  that  coast,  no 
slave  ahip  could  poasibly  escape  detection ;  and 
thus  the  secnrityi  as  well  as  the  enhanced 
profit  which  now  cherishes  this  UUdt  trade, 
would  be  effectually  counteracted.  Such 
coloniea,  by  diffuaing  a  taste  for  legKimate 
commerce  among  the  native  tribes  of  that 
fruitful  continent,  would  gradually  destroy 
among  them,  also,  the  only  incentive  of  a 
traffic  whicli  has  hitherto  rendered  all  African 
labor  insecure,  and  spread  desolation  over  one 
of  the  most  beautiful  regions  of  the  globe. 
The  colonies,  and  the  armed  vessels  employed 
in  watching  the  African  coast,  while  they  co- 
operated alike  in  the  cause  of  humanity,  would 
afford  to  each  other  mutual  succor. 

There  is  a  single  consideration,  however, 
added  to  the  preceding  view  of  this  subject, 
which  appears  to  your  committee,  of  itself, 
conclusive  of  the  tendency  of  the  views  of  the 
memorialista  to  further  the  operation  of  the 
act  of  the  3d  of  March,  1819.  That  act  not 
only  revokes  the  authority  antecedently  given 
1 S*]  to  the  several  state  and  territorial  'gov- 
ernments, to  dispose,  as  they  pleased,  of  those 
African  captives  who  might  be  liberated  by 
the  tribunals  of  the  United  States,  but  author- 
izes and  requires  the  President  to  restore  them 
to  their  native  country.  The  unavoidable  con- 
sequence of  this  just  and  humane  provision 
i»,  to  require  some  preparation  to  be  made  for 
their  temporary  succor,  on  being  relanded  upon 
the  African  ahore.  And  no  preparation  can 
prove  so  congenial  to  ita  own  object,  or  ao 
economical,  aa  regards  the  government  charged 
with  this  charitable  duty,  as  that  which  would 
be  found  in  a  colony  of  the  free  people  of  color 
of  the  United  States.  Sustained  by  the  recom- 
mendations of  numerous  societies  in  every  part 
of  the  United  States,  and  the  approving  voice 
of  the  legislative  assemblies  of  several  states, 
without,  inquiring  into  any  other  tendency  of 
the  object  of  the  memorialists,  your  committee 

not  hesitate  to  pronounce  it  deserving  of  the 
oountenance  and  support  of  the  general  gov- 
ernment. The  extent  to  which  these  shall  be 
carried,  is  a  question  not  so  easily  determined. 

The  memorialists  do  not  ask  the  government 
to  assume  the  jurisdiction  of  the  territory,  or 
to  become,  in  any  degree  whatever,  responsible 
for  the  future  safety  or  tranquility  of  the  con- 
templated colony.  They  have  prudently  thou{^t 
that  its  external  peace  and  security  would  be 
xnoat  effectually  guarded,  by  an  appeal  in  its 
behalf  to  the  philanthropy  of  the  civilized 
world,  and  to  that  sentiment  of  retributive 
justice,  with  which  all  Christendom  ia  at  pres- 
«nt  animated  towards  a  much  injured  conti- 
nent. 

Of  the  constitutional  power  of  the  general 
government  to  grant  the  limited  aid  contem- 
plated by  the  accompanying  bill  and  resolu- 
tions, your  committee  presume  there  can  ex- 
ist no  shadow  of  doubt;  and  they  leave  it  to 
A  period  of  greater  national  prosperity  to  de- 
termine how  far  the  authority  of  Congressi 
«  Ij.  ed. 


the  resources  of  the  national  government,  and 
the  welfare  and  happiness  of  the  United 
States,  will  warrant  or  require  its  extension. 

Your  committee  are  solemnly  enjoined  by 
the  peculiar  object  of  their  trust,  and  invited 
by  the  suggestion  of  the  memorialists,  to  in- 
quire into  the  defects  of  the  existing  laws 
against  the  African  slave  trade.  So  long  as  it 
is  in  the  power  of  the  United  States  to  provide 
additional  restraints  upon  this  odious  traffic, 
they  cannot  be  withheld,  consistently  with 
justice  and  the  honor  of  the  nation. 

Congress  have  heretofore  marked,  with  de- 
cided reprobation,  the  authors  and  abettors  of 
this  iniquitous  commerce,  in  every  form  which 
it  assumes;  from  the  inception  of  ita  unright- 
eoua  purpose  in  America,  'through  all 
the  aubsequent  stages  of  its  progress,  to  ita 
final  consummation;  the  outward  voyage;  the 
cruel  aeiziure  and  forcible  abduction  of  the  un- 
fortunate African  from  his  native  home,  and 
the  fraudulent  transfer  of  the  property  thus 
acquired.  It  may,  however,  be  questioned,  if 
a  proper  discrimination  of  their  relative  guilt 
has  entered  into  the  measure  of  punishment 
annexed  to  these  criminal  acts. 

Your  committee  cannot  perceive  wherein  the 
offense  of  kidnapping  an  unoffending  inhabi- 
tant of  a  foreign  country;  of  chaining  him 
down  for  a  series  of  days,  weeks  and  months, 
amidst  the  dying  and  the  dead,  to  the  pestilen- 
tial  hold  of  a  slave  ship;  of  consigning  him,  if 
he  chance  to  live  out  the  voyage,  to  perpetual 
slavery  in  a  remote  and  unknown  land,  differs 
in  malignity  from  piracy,  or  why  a  milder  pun* 
ishment  should  follow  the  one  than  the  other 
crime. 

On  the  other  hand,  the  pnnshase  of  the  nn* 
fortunate  African,  after  his  enlargement  from 
the  floating  duiu^n  which  wafts  him  to  the 
foreign  market,  however  criminal  in  itself,  and 
yet  more  in  its  tendency  to  encourage  this 
abominable  traffic,  yields  in  atrocity  to  the 
violent  seizure  of  his  person,  his  sudden  and 
unprepared  separation  from  his  family,  his 
kindred,  his  fnends  and  hiii  country,  followed 
by  all  the  horrors  of  the  middle  passage.  Are 
there  not  united  in  this  offense  all  that  ia  most 
iniquitous  in  theft,  most  daring  in  robbery, 
and  cruel  in  murder?  Its  consequences  to  the 
victim,  if  he  survives,  to  the  country  which  re- 
ceives him,  and  to  that  from  which  he  is  torn, 
are  alike  disastrous.  If  the  internal  wars  of 
Africa,  and  their  desolating  effect,  may  be  im- 
puted to  the  slave  trade — and  that  the  greater 
part  of  them  must  now,  cannot  be  questioned 
— ^this  crime,  considered  in  its  remote  as  well 
as  its  proximate  consequences,  is  the  very 
darkest  in  the  whole  catalogue  of  human  in- 
iquities ;  and  ita  authors  should  be  regarded  as 
hostes  humani  generis. 

In  proposing  to  the  House  of  Representa- 
tives to  make  such  part  of  this  offense  as  oc- 
curs upon  the  ocean,  piracy,  your  committee 
are  animated,  not  by  the  desire  of  manifesting 
to  the  world  the  horror  with  which  it  is  viewed 
by  the  American  people,  hut  by  the  confident 
expectation  of  promoting,  by  this  example,  its 
more  certain  punishment  by  all  nations,  and 
its  absolute  and  final  extinction. 

May  it  not  be  believed,  that  when  the  whole 
civilized  world  shall  have  denounced  the  slave 
trade 'as  pirt^ey,  it  will  become  as  unfrequent 
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M  any  other  species  of  that  ofTense  against  the 

law  of  nations  T  la  it  unreasonable  to  suppose 
that  negotiations  will,  with  greater  facility,  in- 
troduce into  that  law  such  a  provision  as  is 
here  proposed,  when  it  shall  have  been  already 
incorporated  into  the  separata  code  of  each 
state  ? 

15*]  "The  maritim*  poverji  of  the  Christian 
world  have,  at  lengtli^  ooneumd  in  pronounc- 
ing sentence  of  condemnation  against  this  traf- 
fic The  United  States,  having  led  the  way  in 
forming  this  decree,  owe  it  to  themselves  not 
to  follow  the  rest  of  mankind  in  promoting  its 
vigorous  execution. 

If  it  should  be  objected  that  the  legislation 
of  Congress  would  be  partial,  and  its  benefit, 
for  a  time  a  least,  local,  it  may  be  replied  that 
the  constitutional  power  of  the  government 
has  already  been  exercised  in  defining  the 
erinu  of  ^rae^.  In  aeoordanee  witti  similar 


analogies,  to  that  whidi  the  committee  lum- 
sought  to  tra^  between  this  general  offense- 
against  the  peaoe  of  nations  and  the  slave- 
trade. 

In  some  of  the  foreign  treaties,  as  well  as  ii> 
the  laws  of  the  United  States,  examples  are  to- 
he  found  of  piracies,  which  are  not  cognizable, 
as  such,  by  the  tribunals  of  all  nations.  Such- 
is  the  unavoidable  consequence  of  any  exercise 
of  the  authority  of  Congress,  to  define  and 
punish  this  crime.  The  definition  and  punish- 
ment  can  bind  the  United  States  alone. 

A  bill  from  the  Senate,  making  furtlier  pro- 
vision for  the  exercise  of  this  constitntionai 
power,  being  now  before  the  House  of  Repre- 
sentatives, your  committee  beg  leave  to  offer 
suefa  an  unendment  of  its  provlrions  as  shalb 
attain  the  last  object  wliieh  the/  have  pn- 
snmed  to  recommend. 


(B.) 

Beport  of  the  Committee  to  which  was  referred  so  mneh  of  the  President's  Message  as  relate* 

to  the  Slave  Trade. 


FiBBUABT  9,  1821. — Bead,  and 

The  committee,  to  which' is  referred  so  much 
of  the  President's  message  as  relates  to  the 
slave  trade,  and  to  which  are  referred  the  two 
mesBages  of  the  President,  truismitting,  in 
pursuance  of  the  resolntion  of  the  House  of 
^presentatives,  of  the  4th  of  December,  a  re- 
port of  the  Secretary  of  State,  and  enclosed 
documents  relating  to  the  negotiations  for  the 
suppression  of  the  slave  trade,  report; 

That  the  committee  have  deemed  it  advis- 
16']  able,  previous  to  entering  'into  a  con- 
sideration of  the  proposed  co-operation  to  ex' 
terminate  the  slave  trade,  to  take'  a  summary 
review  of  the  constitution  and  laws  of  the 
United  States  relating  to  this  subect.  It  will 
disclose  the  earnestness  and  zeal  with  which 
tliis  nation  has  been  actuated,  and  the  laudable 
ambition  that  has  animated  her  councils  to 
take  a  lead  in  the  reformation  of  a  disgraceful 
practice,  and  one  which  is  productive  of  bo 
much  human  misery;  it  will,  by  displaying  the 
constant  anzi«ty  of  this  nation  to  suppress 
the  African  slave  .trade^  afford  ample  testi- 
mony that  she  will  be  the  last  to  persevere  in 
measures  wisely  digested,  to  eifectuate  this 
great  and  most  desirable  object,  whenever  such 
measures  can  be  adopted  in  consistency  with 
the  leading  principles  of  her  local  institutionfi. 

In  consequence  of  the  existence  of  slavery  in 
many  of  the  states  when  British  colonies,  the 
habits  and  means  of  carrying  on  industry 
could  not  be  suddenly  changed;  and  the  con- 
stitution of  tlut  United  States  yielded  to  the 
provision  that  the  migration  or  importation  of 
such  persons,  as  any  of  the  states  now  existing 
shall  think  proper  to  admit,  shall  not  be  pro- 
hibited by  the  Congress  prior  to  the  year  1808. 

But,  long  antecedent  to  this  period,  Congress 
Ic^slated  on  the  subject,  wherever  its  power 
extended,  and  endeavored,  by  a  system  of 
rigorous  penalties,  to  suppress  this  unnatural 
trade. 

The  act  of  Omgress  of  the  22d  of  liforch, 
Sft2 


ordered  to  He  upoa  the  table 

1794,  contains  provisions  that  no  citizen  or 
citizens  of  the  United  States,  or  foreigner,  or 
any  ottier  person  coming  into,  or  residing  with- 
in the  same,  aliall*  for  himself,  or  any  c^lwr 
person  whatsoever,  either  as  master,  UuAor  w 
owner,  build,  fit,  equip,  load  or  otherwise  pre- 
pare any  ship  or  vessel,  within  any  port  or 
place  of  the  United  States,  nor  shall  cause  any 
ship  Or  vessel  to  sail  from  any  port  or  place 
within  the  same,  for  the  purpose  of  carrying 
on  any  trade  or  traffic  in  slaves  to  any  foreigit 
country;  or  for  the  purpose  of  procuring  from 
any  foreign  kingdom,  place  or  country,  the  in- 
habitants of  such  kingdom,  place  or  country, 
to  be  transported  to  any  foreign  country,  port 
or  place  whatever,  to  be  sold  or  disposed  of  as 
slaves,  under  the  penalty  of  the  forfeiture  of 
any  such  vessel,  and  of  the  payment  of  larg» 
sums  of  money  by  the  persons  oO'ending 
against  the  directions  of  the  act. 

By  an  act  of  the  Sd  of  April,  1798,  in  rela- 
tUm  to  the  Mississippi  territory,  to  which  th» 
constitutional  provision  did  not  extend,  the  in- 
troduction of  slaves,  under  severe  penalties^ 
was  forbidden,  and  every  slave  imported  con- 
trary to  the  act  was  to  be  entitled  to  freedom. 

By  an  act  of  the  10th  of  May,  180C,  the  citi- 
zens, or  residents  of  this  country,  were  prohib- 
ited from  holding  any  right  or  property  in 
vessels  'employed  in  transporting  slaves  ['IT 
from  one  foreign  country  to  another,  on  pain 
of  forfeiting  their  right  of  property,  and  also 
double  the  value  of  that  right  in  money,  and 
double  the  value  of  their  interest  in  tbe  slaves; 
nor  were  they  allowed  to  serve  on  board  of 
vessels  of  tbe  United  States,  employed  in  tbe 
transportation  of  slaves  from  one  conntry  to 
another,  under  the  punishment  of  fine  and  im- 
prisonment; nor  were  they  permitted  to  serv» 
on  board  foreign  ships  employed  in  the  slave 
trade.  By  this  act,  ahm,  the  eonunissionad 
vessels  of  the  United  States  were  authorized 
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to  seize  vessels  and  crews  employed  contrary 
to  the  act. 

By  an  act  of  the  28th  of  February,  1803, 
masters  of  TesseU  were  not  allowed  to  bring 
into  any  port  (where  the  laws  of  the  state  pro- 
hibited the  importation)  vxy  negro,  mulatto  or 
other  person  of  color  not  being  a  native,  a 
citizen  or  registered  seaman,  of  the  United 
States,  under  severe  penalties;  and  no  vessel, 
having  on  board  persona  of  the  above  descrip- 
tion, was  to  be  admitted  to  an  entry;  and  if 
any  such  person  should  be  landed  from  on 
board  of  akj  vessel,  the  same  was  to  be  for- 
feited. 

By  an  act  of  the  2d  of  Ifarch,  1807,  the  im- 

Sortation  of  slaves  into  any  port  of  the  United 
tates  was  to  be  prohibited  after  the  first  of 
January,  1808,  the  time  prescribed  by  the  con- 
stitutional provision.  This  act  contains  many 
•evere  provisions  against  any  interference  or 

Sartieipation  in  the  slave  trade,  such  as  heavy 
nes,  long  imprisonments,  and  the  forfeiture 
of  vessels.  The  President  was  also  authorized 
to  tmplay  armed  vessels  to  cruise  on  any  part 
ai  the  coast  where  he  might  judge  attempts 
would  be  made  to  violate  the  act,  and  to  in- 
struct the  conunanders  of  armed  vessels  to 
seize,  and  faring  in,  vessels  found  on  the  high 
seas,  contravenmg  the  provisions  of  the  law. 

By  an  act  of  the  20th  of  April,  1818,  the 
Jaws,  in  prohibition  of  the  slave  trade,  were 
further  improved;  this  act  is  chuacterized 
witii  a  peculiarly  of  legislative  precaution, 
especially  in  the  eighth  section,  which  throws 
the  labor  of  proof  upon  the  defendant,  that  tiie 
colored  persons  brought  into  the  United  States 
by  him  had  not  been  brought  in  contrary  to 
the  laws. 

By  an  act  of  the  3d  of  March,  I8I9,  the 
power  is  continued  in  the  President,  to  employ 
the  armed  ships  of  the  United  States  to  seize 
and  bring  iAto  any  port  way  vessel  engaged  In 
the  slave  trade  by  citizens  or  residents  of  the 
United  States;  and  siich  vessels,  together  with 
the  goods  and  effects  on  board,  are  to  be  for- 
feited and  sold,  and  the  proceeds  to  be  distri- 
bnted  in  like  manner  as  is  provided  by  law  for 
the  distribution  of  prizes  taken  from  an  enemy ; 
and  the  officers  and  crew  are  to  undergo 
IS*]  *the  punishments  inflicted  by  previous 
acts.  The  President,  by  this  act,  is  authorized 
to  make  such  regulations  and  arrangements  as 
he  may  deem  expedient,  for  the  safe  keeping, 
support  and  removal,  beyond  the  limits  of  the 
United  States,  of  all  such  negroes,  mulattoes  or 
persons  of  color,  as  may  have  been  brought 
within  its  jurisdiction,  and  to  appoint  a  proper 
person  or  persons,  residing  on  the  coast  of 
Africa,  as  agent  or  agents  for  receiving  the 
negroes,  mulattoes  or  persons  of  color,  delivered 
from  on  board  of  vessels  seized  in  the  prosecu- 
tion of  the  slave  trade. 

And  in  addition  to  all  the  aforesaid  laws,  the 
present  Congress,  on  the  15th  of  May,  1820,  be- 
lieving that  the  then  existing  provisions  would 
not  he  sufficiently  available,  enacted,  that  if 
any  citizen  of  the  United  States,  being  of  the 
crew  or  ship's  company  of  any  foreign  ship' 
or  vessel  engaged  in  the  slave  trade,  or  any 
person  whatever,  being  of  the  crew  or  ship's 
company  of  any  ship  or  vessel,  owned  in  the 
whole  or  in  part,  or  navigated  for,  or  in  behalf 
of,  any  citizen  or  citizens  of  the  United  States, 


shall  land  from  any  such  ship  or  vessel,  and  on 
foreign  shore  seize,  any  negro  or  mulatto,  not 
held  to  service  or  labor,  by  the  laws  of  either 
of  the  states  or  territories  of  the  United  States, 
with  intent  to  make  such  n^ro  or  mulatto  a 
slave,  or  shall  decoy,  or  forcib^  l>ring,  or  carry, 
or  shall  receive  sudi  negro  or  mulatto,  on  board 
any  such  ship  or  vessel,  with  intent  as  afore- 
said, such  citizen  or  person  shall  be  adjudged 
a  pirate,  and  on  conviction  shall  suffer  death. 

The  immoral  and  pernicious  practice  of  the 
slave  trade  has  attracted  much  public  attention 
in  Europe,  within  the  last  few  years,  and  in  a 
congress  at  Vienna,  on  the  8th  of  February, 
1816,  five  of  the  principal  powers  made  a  sol- 
emn engagement,  in  the  face  of  mankind,  that 
this  traffic  should  be  made  to  cease;  in  pursu- 
ance of  which,  these  powers  have  enacted  muni- 
cipal laws  to  suppress  the  trade.  Spain,  al- 
though not  a  party  to  the  original  engagement, 
did,  soon  after,  in  her  treaty  with  England, 
stipulate  for  the  immediate  abolition  of  the 
Spanish  slave  trade,  to  the  north  of  the  equa- 
tor, and  for  Its  final  uid  universal  abolition  on 
the  30th  of  May,  1820. 

Portugal,  likewise,  in  her  treaty  in  1817, 
stipulated  that  the  Portuguese  slave  trade  on 
the  coast  of  Africa  should  entirely  cease  to  the 
northward  of  the  equator,  and  engaged  that  it 
should  be  imlawful  for  her  subjects  to  pur- 
chase or  trade  in  slaves,  except  to  the  south- 
ward of  the  line;  the  precise  period  at  which 
the  entire  abolition  is  to  take  place  in  Portugal 
does  not  appear  to  be  finally  fixed;  but  ihe 
Portuguese  ambassador,  in  the  presence  of  the 
congress  at  Vienna,  declared  that  Portugal, 
faithful  to  'her  principles,  would  not  re-  t  1* 
fuse  to  adopt  the  term  of  eight  years,  which 
term  will  expire  in  the  year  1823. 

At  this  time,  among  the  European  states, 
there  is  not  a  flag  which  can  legally  cover  thia 
inhuman  traffic  to  the  north  of  the  line;  never- 
theless, experience  has  proved  Uie  Inefficaey  of 
the  various  and  rigorous  laws  which  have  been 
made  in  Europe  and  in  this  country;  it  being  a 
lamentable  fact  that  the  disgraceful  practice  ia 
even  now  carried  on  to  a  surprising  extent. 
During  the  last  year.  Captain  Trenchard,  the 
commander  of  the  United  States  sloop  of  war 
the  Cyane,  found  that  part  of  the  coast  of 
Africa  which  he  visited,  lined  with  vessels,, 
engaged,  as  it  is  presumed,  in  this  forbidden 
traffic.  Of  these,  he  examined  many;  and  five, 
which  appeared  to  be  fitted  out  on  American 
account,  be  sent  into  the  jurisdiction  of  the 
United  States'  for  adjudication.  Each  of  them, 
it  is  believed,  has  been  condemnedi  and  the 
commanders  of  two  of  them  have  been  sen- 
tenced to  the  punishment  prescribed  by  the 
laws  of  the  United  States. 

The  testimony  recently  published,  with  the 
opinion  of  the  presiding  judge  of  the  United 
States  Court  of  the  southern  district  in  the 
state  of  New  York,  in  the  case  of  the  schooner 
Plattsburg,  lays  open  a  scene  of  the  grossest 
fraud  that  could  be  practiced  to  deceive  the 
officers  of  government,  and  conceal  the  unlaw- 
ful transaction. 

The  extension  of  the  trade  for  the  last  2S  or 
30  years  must,  in  a  degree,  be  conjectural ;  but 
the  best  information  tliat  can  be  obtained  on 
the  subject,  furnishes  good  foundation  to  be- 
lieve that,  during  that  period,  the  number  of 
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slaves  withdrawn  from  western  Africa  amounts 
to  upwards  of  a  million  and  a  half}  the  annual 
average  would  be  a  mean  B(»newbere  between 
fifty  and  eighty  thousand. 

The  trade  appears  to  be  lucrative  in  propor- 
tion to  its  heinousness;  and,  as  it  is  generally 
inhiUted,  the  unfeeling  slave  dealers,  in  order 
to  elude  the  laws,  Inereaae  its  horrors;  the  in- 
nocent Africans,  who  are  mercilessly  forced 
from  their  native  homes  in  irons,  are  crowded 
in  vessels  and  situations  which  are  not  adapted 
for  the  transportation  of  human  beings;  and 
this  cruelty  is  frequently  succeeded,  during  the 
voyage  to  their  destination,  with  dreadful 
mortality.  Further  information  on  this  subject 
will  appear  in  a  letter  from  the  Secretary  of 
the  Navy,  enclosing  two  other  letters,  marked 
1  and  2,  and  also  l>y  the  extract  of  a  letter 
from  an  officer  of  the  Cyane,  dated  April  10, 
1820,  which  are  annexed  to  this  report.  While, 
the  slave  trade  exists,  there  can  be  no  prospect 
■of  civilization  in  Africa. 

However  well  disposed  the  European  powers 
20*]  may  be  to  effect  a  practical  'abolition  of 
the  trade,  it  seems  generally  acknowledged  that, 
for  the  attainment  of  tiiis  object,  it  is  neces- 
sary to  agree  upon  some  concerted  plan  of  co- 
•operation;  but,  unhappily,  no  arrangement  has 
as  yet  obtained  universal  consent. 

England  has  recently  engaged  in  treaties 
with  Spain,  Portugal,  and  the  Netherlands,  in 
which  the  mutual  right  of  visitation  and  search 
is  exchanged.  This  right  is  of  a  special  and 
limited  character,  as  well  in  relation  to  the 
number  and  description  of  vessels  as  to  space ; 
«nd  to  avoid  possible  inconveniences,  no  sus- 
picious circumstances  are  to  warrant  the  deten- 
tion of  a  vessel;  this  right  is  restricted  to  the 
simple  fact  of  slaves  being  on  board. 

These  treaties  contemplate  the  establishment 
of  mixed  courts,  formed  of  an  equal  number  of 
individuals  of  the  two  contracting  nations, 
the  one  to  reside  in  a  possession  belonging  to 
His  Britannic  Majesty;  the  other  within  the 
territory  of  the  other  respective  power.  When 
A  vessel  is  visited  and  detained,  it  is  to  be 
taken  to  the  nearest  court,  and,  if  condemned, 
the  vessel  is  to  be  declared  a  lawful  prize,  as 
well  as  the  cargo,  and  are  to  be  sold  for  the 
profit  of  the  two  nations ;  the  slaves  are  to  re- 
ceive a  certificate  of  emancipation,  and  to  be 
delivered  over  to  the  government  on  whose  ter- 
ritory the  court  ifi  which  passes  sentence,  to 
<be  employed  aa  servants  or  free  laborers;  each 
of  the  governments  binds  itself  to  guaranty  the 
liberty  of  such  portion  of  these  individuals  as 
may  be  respectively  assigned  to  it.  Particular 
provisions  are  made  for  remuneration,  in  case 
vessels  are  not  condemned  after  trial,  and 
.-special  instructions  are  stipulated  to  be  fur- 
nished to  commanders  of  vessels  poes^ing  the 
•qualified  right  of  visitation  and  search. 

These  powers  entertain  the  opinion  that  noth- 
ing short  of  the  concession  of  a  qualified  right 
of  visitation  and  search  can  practically  sup- 
press the  slave  trade.  An  association  of  armed 
•ehipB  is  oontemplated,  to  form  a  species  of 
naval  police,  to  be  stationed  principally  in  the 
African  seas,  where  the  commanders  of  the. 
-ships  will  be  enabled  to  co-operate  in  harmony 
.and  concert. 

The  United  States  have  been  earnestly  in- 
vited, by  the  principal  Secretary  <tf  State  for 
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forei^  affftira  of  tiie  British  government,  to 
join  m  the  same,  or  similar  arrangements;  and 
this  invitation  has  been  sanctioned  and  en- 
forced by  a  unanimous  vote  of  the  House  of 
Lords  and  Commons,  in  a  manner  that  pre- 
cludes all  doubts  as  to  the  sincerity  ud  benev- 
olence of  their  design. 

In  answer  to  this  invitation,  the  President  of 
the  United  States  has  expressed  his  regret  tliat 
the  stipulations  in  the  treaties  communicated, 
are  *of  a  character  to  which  the  peculiar  [*S1 
situation  and  institutions  of  the  United  States 
do  not  permit  them  to  accede. 

The  objections  made  are  contained  in  an  ex- 
tract  of  a  letter  from  the  Secretary  of  State, 
under  date  of  the  2d  of  November,  1818,  in 
which  it  is  observed  that,  'in  examining  the 
provisions  of  the  treaties  communicated  by 
Lord  Castlereagb,  all  the  essential  articles  ap- 
pear to  be  of  a  character  not  adaptable  to  the 
institutions  or  to  the  circumstances  of  the 
United  States.  The  powers  agreed  to  be  re- 
ciprocally^ given  to  the  ofiicers  of  the  ships  of 
war  of  either  party,  to  enter,  seardi,  capture 
and  carry  into  port  for  adjudication,  the  mer- 
chant vessels  of  the  other,  however  qualified 
and  restricted,  is  most  essentially  connected 
with  the  institution,  by  each  treaty,  of  two 
mixed  courts,  one  of  which  is  to  reside  in  the 
external  or  colonial  possession  of  each  of  the 
two  parties  respectively.  This  part  of  the 
system  is  indispensable  to  give  it  that  charac- 
ter of  reciprocity,  without  which  the  right 
granted  to  the  armed  ships  of  one  nation,  to 
search  the  merchant  vessels  of  another,  would 
be  rather  a  mark  of  vassalage  than  of  inde- 
pendence. But  to  this  part  of  the  system,  the 
United  States,  having  no  colonies  either  on  the 
coast  of  Africa,  or  in  the  West  Indies,  cannot 
give  effect.  That,  by  the  constitution  of  tne 
United  States,  it  is  provided  that  the  judicial 
power  of  the  United  States  shall  be  vested  in  a 
supreme  court,  and  in  such  inferior  courts  as 
the  Congress  may,  from  time  to  time,  ordain 
and  establish.  It  provides  that  judges  of  these 
courts  shall  hold  their  oSices  durii^  good  be- 
havior; and  that  they  shall  be  removable  by 
impeachment,  or  conviction  of  crimes  and  mis- 
demeanors. There  may  be  doubts,  whether  the 
power  of  the  government  of  the  United  States 
is  competent  to  institute  a  court  for  carrying 
into  execnti<m  their  penal  statutes  beyond  the 
territories  of  the  United  States — a  court  con- 
sisting partly  of  foreign  judges,  not  amenable 
to  impeachment  for  corruption,  and  deciding 
upon  statutes  of  the  United  States  without 
appeal. 

That  the  disposal  of  the  negroes  found  on 
board  of  the  slave  trading  vessels,  which 
might  be  condemned  by  the  sentence  of  these 
mixed  courts,  cannot  be  carried  into  effect  by 
the  United  States;  for,  if  the  slaves  of  vesseu 
condemned  by  the  mixed  courts  should  be  de- 
livered over  to  the  government  of  the  United 
States  as  freemen,  they  could  not,  but  by  their 
own  consent,  be  employed  as  servants  or  free 
laborers.  The  condition  of  the  blacks  being, 
in  this  Union,  regulated  by  municipal  laws 
of  the  separate  states,  the  government  of  the 
United  States  ean  neither  guaranty  their  ]ib> 
erty  in  the  states  where  tiiey  could  only  be  re- 
ceived as  slaves,  nor  control  than  in  the  states 
where  they  would  *be  recognized  as  free.  [*SS 
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Tbmi  the  admission  of  a  right  in  tiie  offleers  of 
foreiffn  ships  of  war,  to  enter  and  search  the 
Tcseeis  of  the  United  States  in  time  of  peace, 
onder  anj  dmunataneea  whatever,  would  meet 
with  nnlTersal  repugnance  in  the  public  opin- 
ion of  this  country;  and  that  there  would  be 
no  prospect  of  a  ratification,  by  advice  and  con* 
«ent  of  the  senate,  to  any  stipulation  of  that 
nature.  That  the  search  by  foreign  officers, 
even  in  time  of  war,  is  so  obnoxious  to  the 
feelings  and  recollections  of  this  country,  that 
nothing  could  reconcile  them  to  the  extension 
of  it,  however  qimlified  or  restricted,  to  a  time 
of  peace;  and  that  it  would  he  'Wewecl  in  a  still 
more  aggravated  light,  if,  as  in  the  treaty  with 
the  Netherlands,  connected  with  a  formal  ad- 
mission that  even  vessels  under  convoy  of  ships 
of  war  of  their  own  nation  should  be  liable  to 
search  by  the  ships  of  war  of  another." 

The  committee  will  observe,  in  the  first  in- 
•tance,  that  a  mutual  right  of  search  appears  to 
be  indispensable  to  the  great  object  of  aboli- 
tion; for,  while  flags  remain  as  a  cover  for  this 
traffic,  against  the  right  of  search  by  any  vessel 
€Kcept  of  the  same  nation,  the  chance  of  de- 
tection will  be  much  less  than  it  would  be  if 
the  right  of  search  was  extended  to  vessels  of 
other  powers;  and  as  soon  as  any  one  nation 
should  cease  to  be  vigilant  in  the  discovery 
of  infractions  practiced  on  its  own  code,  the 
slave  dealers  would  avail  themselves  of  a  sys- 
tem of  obtaining  ftmdnlent  papers,  and  con- 
ioealing  tbe  real  ownership  under  this  cover  of 
such  flags,  which  would  b«  carried  on  with 
such  address  as  to  render  it  easy  for  the  citi- 
sens  or  aubjeets  of  one  state  to  evade  their  own 
municipal  laws;  but  if  a  concerted  system 
existed,  and  a  qualified  right  of  mutual  search 
was  granted,  the  apprehension  of  these  pirati- 
cal offenders  would  be  reduced  to  a  much 
greater  certainty;  and  tiw  very  knowledge  of 
the  ttdsteiice  of  an  active  and  vigorous  i^ton 
of  eo-operation  would  divert  many  from  this 
practice,  am  the  unlawful  trade  would  beccnne 
too  hazardous  for  profitable  speculation. 

In  relation  to  any  inconveniences  that  mi^t 
result  from  such  an  arrangement,  the  com- 
merce of  the  United  States  is  so  limited  on  the 
African  coast  that  it  could  not  be  much  affected 
by  it;  and  as  it  r^ards  ectmomy,  the  expense 
m  ttatUmiiig  a  lew  vesaels  «i  that  eoasi  would 
Bot  be  much  greater  thaa  to  maintain  them  at 
any  other  plus. 

The  committee  have  briefly  noticed  the  prac- 
tical resulte  of  a  reciprocal  right  of  search,  as 
It  bears  on  the  slave  trade;  but  the  objection 
as  to  the  propriety  of  ceding  this  right  remains. 
It  is  with  deference  that  the  committee  under- 
take to  make  any  remarks  upon  it.  They  bear 
in  rccolleetion  toe  opinions  entertained  in  this 
SS*]  conntry  on  the  praetiee  ot  searching  *neu- 
timl  vessels  in  time  of  war;  but  the^  cannot 
perceive  t!»t  the  right  under  discussion  is,  in 
principle,  allied,  in  any  degree,  to  the  general 
question  of  search;  it  can  involve  no  commit- 
ment, nor  is  it  susceptible  of  any  unfavorable 
inference  on  that  subject;  and  even  if  there 
were  any  affinity  between  the  cases,  the  neces- 
ally  of  a  speeial  ^reement  would  be  inconsis- 
t«Bt  with  tbe  idea  of  existing  righte;  the  pro- 
posal Itself,  in  the  manner  made,  is  a  totel 
abandonment,  on  the  part  of  England,  of  any 
dain  to  visit  and  asuefc  vessels  in  a  time  of 
•  Ih  ed. 


peace,  and  this  question  has  been  unequivocally 
decided  in  the  negative  in  her  admiralty  courte. 

Although  it  is  not  among  the  objections  that 
the  dcsireid  arrangement  would  give  any  color 
to  a  claim  or  right  of  search  in  time  of  peace, 
yet,  lest  the  case  in  this  respect  may  be  preju- 
diced in  the  minds  of  any,  the  committee  will 
observe  that  the  right  of  search,  in  time  of 
peace,  is  one  that  is  not  claimed  by  aiiy  power 
aa  a  part  of  the  law  of  nations.  No  nation  pre- 
tends that  it  can  exercise  tbe  right  of  visitation 
and  search  upon  the  common  and  unappropri- 
ated parte  of  the  sea,  except  uimhi  the  belli- 
gerent claim.  A  recent  decision  in  the  British 
Admiralty  Court,  in  the  <»se  of  the  French 
slave  ship  he  Louis,  is  clear  and  decisive  on 
this  point.  The  case  is  annexed  to  this  report. 

In  regard,  then,  to  the  reciprocal  right  wished 
to  be  ceded  it  is  reduced  to  the  simple  inquiry 
whether,  in  practice,  it  will  be  beneficial  to  tbe 
two  contracting  nations.  Its  exercise,  so  far 
as  it  relates  to  the  detention  of  vessels,  as  it  is 
confined  to  the  fact  of  slaves  being  actually  on 
board,  precludes  almost  the  possibility  of  acci- 
dent or  much  inconvenience. 

In  relation  also  to  the  disposal  of  the  vessels 
and  slaves  deteined,  an.  arrangement,  perhaps, 
could  be  effected,  so  as  to  deliver  them  up  to 
the  vessels  of  the  nation  to  which  the  detained 
vessel  should  belong.  Under  such  an  under- 
standing, the  vessels  and  slaves  delivered  to  the 
jurisdictim  of  the  United  States  might  be  dis- 
posed of  in  conformity  with  tiie  provisions  of 
our  own  act  of  the  3d  of  March,  I8I9;  and  an 
arrangement  of  this  kind  would  be  free  from 
any  of  tbe  other  objections. 

An  exchange  of  the  right  of  search,  limited 
in  duration,  or  to  continue  at  pleasure,  for  the 
sake  of  experiment,  might,  it  is  anxiously  hoped, 
be  so  restricted  to  vessels  and  seas,  and  with 
such  civil  and  harmonious  stipulations,  as  not 
to  be  nnaeeeptabI<B. 

The  feelings  of  this  eonntry  «i  the  genoml 

tuestion  of  search,  have  often  been  roused  to  a 
^ree  of  excitement  that  evince  their  un- 
changeable character;  hut  the  American  people 
will  readily  see  the  distinction  between  the 
cases;  the  one,  in  ite  exercise  to  the  extent 
claimed,  will  *ever  produce  irritation,  [*S4 
and  excite  a  patriotic  spirit  of  resistenee;  the 
other  is  amicable  and  enaritable;  the  justness 
■KOA  noblenesi  of  the  undertaking  are  worthy  of 
the  combined  concern  of  Christian  nations. 

The  detestable  crime  of  kidnapping  the  unof- 
fending inhabitante  of  one  country,  and  chain- 
ing them  to  slavery  in  another,  is  marked  with 
all  the  atrociousness  of  piracy;  and,  as  such,  it 
is  stigmatized  and  punishable  by  our  own  laws. 

To  efface  this  reproachful  stein  from  the 
character  of  civilized  mankind,  would  be  the 
proudest  triumph  that  could  be  achieved  in  the 
cause  of  humanity.  On  this  subject,  the  United 
States,  having  led  the  way,  owe  it  to  themselves 
to  give  tiieir  influmee  and  cordial  eomperation 
to  any  measure  fbrnt  win  aecompllsh  the  great 
and  good  purpose.  But  this  happy  result,  ex- 
perience lias  demonstrated,  cannot  be  realized 
by  any  system,  except  a  concession  by  the 
maritime  powers  to  each  other's  ships  of  war, 
of  a  qualified  right  of  seuch.  If  this  object 
was  generally  attained,  it  is  confidently  believed 
that.Uie  active  raertkms  of  even  a  few  nations 
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would  be  Buffieient  entirely  to  snppresa  tbe 
■lave  trade. 

Tbe  slave  dealers  could  be  saoeessfully  as- 
sailed on  the  eout  upon  which  iba  trade  dngta.- 
aJUa,  as  tiiey  most  neceesarily  ccnuume  more 
time  in  the  eoUeetion  and  embarkation  of  their 
cargoes  than  in  the  subsequent  distribution  in 
the  markets  for  which  th^  are  destined;  this 
raiders  that  coast  the  most  advantageous  posi- 
tion for  their  apprehension;  and,  besides,  the 
African  coast,  freqnented  by  the  slave  ships.  Is 
indented  with  so  few  commodious  or  aeoessible 
Whora,  that,  notwithstanding  Its  great  extenL 
it  could  be  guarded  by  the  viffilanoe  of  a  small 
mmber  of  emiiers.  Bnt  if  torn  dave  shipa  are 


ennitted  to  escape  from  the  African  coast,  sod 
be  dispersed  to  different  parts  of  tii«  worM, 
their  captore  would  be  reniiered  uncertain  ud 


committee,  after  mnoh  reflection,  offer 
the  following  resolution ; 

Resolved,  l>y  the  Senate  and  House  of  Bep- 
resentatives  of  the  United  States  of  America,  id 
Conffress  assembled,  That  tbe  President  of  the 
Uniud  States  be  requested  to  enter  into  stuh 
arrangements  as  he  may  deem  suitable  sad 
proper,  with  one  or  more  of  the  mariUme  pair* 
era  of  Europe  for  the  •ffectual  aboUtlai  ttt 
African  dave  tnde. 


S5*]  *Oau  of  the  French  slave  ship  Le  liOuis,  extracted  from  tiia  lith  annual  r^ort  (tf  ti* 

AMcan  BisUtution,  printed  in  1818. 


TMa  veesel  Bailed  from  -Martinique  <mi  the 
80th  <tf  January,  1816,  on  a  etave  trading  wy- 
•ge  to  the  coast  of  Africa,  and  was  captured 
near  Gape  Mesurado,  by  the  Sierra  Leone 
colonial  Teasel  of  war,  the  Queen  Charlotte, 
after  a  severe  enga^ment  which  followed  an 
attempt  to  escape,  in  which  eight  men  were 
killed  and  twelve  wounded  of  the  British;  and, 
proceedings  having  been  instituted  against  Le 
Louis  tn  the  Vice-Admiralty  Court  of  Sierra 
Leone,  as  belonging  to  French  subjects,  and  as 
fitted  out,  manned  and  navigated  for  the  pur- 
pose of  carrying  on  the  slave  trade,  after  the 
trade  had  been  abolished  both  by  the  internal 
laws  of  France,  and  1:^  the  treaty  between  that 
country  and  Oreat  Britain,  the  ship  and  cargo 
were  condemned  as  forfeited  to  His  Majesty. 

From  this  sentence  an  appeal  having  been 
made  to  tiie  High  Court  of  Admiralty,  the  cause 
came  on  for  hearing,  when  the  court  reversed 
the  judgment  of  the  inferior  court,  and  or- 
dered tbe  restitution  of  the  property  to  the 
claimants. 

The  judgment  of  Sir  William  Scott  was  given 
at  great  lei^fth.  The  directors  will  advert  to 
BU^  points  of  it  as  are  immediately  connected 
with  their  present  eubject  "No  doubt,"  he 
said,  "could  exist  that  this  was  a  French  ship, 
intentionally  engaged  in  the  slave  trade." 
But,  as  these  were  facts  which  were  ascertained 
in  consequence  of  its  seizure,  liefore  the  seizor 
could  avail  himself  of  this  discovery,  it  was 
necessary  to  inquire  whether  he  possessed  any 
right  of  visitation  and  search;  because,  if  the 
discovery  was  unlawfully  produced,  he  oould 
not  be  allowed  to  take  advantage  of  the  eonae> 
qnences  of  hfs  own  wrong. 

The  learned  judge  then  discussed,  at  consid- 
erable length,  the  question,  whether  the  right 
of  search  exists  in  time  of  peace.  And  he  de- 
cided it  without  hesitation  in  the  n^;ative.  "I 
can  ted,"  he  says,  "no  authoriir^  that  gives  the 
right  of  interruption  to  the  navigation  of  states 
in  amifr,  upon  the  high  seas,  excepting  that 
which  the  rights  of  war  give  to  both  belliger- 
ents against  neutrals.  THo  nation  can  exercise 
a  right  of  visitation  and  search  upon  the  com- 
mon and  unappropriated  parts  of  the  sea,  save 
only  on  the  belligerent  claim."  He  admits,  in- 
deed, and  with  just  concern,  that  if  this  right 
be  not  conceded  in  time  of  peace,  it  will  be  ex- 
tremely difficult  to  suppress  the  traffic  in  slaves. ' 
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"Thn  great  objeet,  therefwe,  ouriit  to  he,  to 
obtain  we  emunirrenee  of  other  mmons,  by  ap- 
plication, by  remonstrance,  1^  example,  ev- 
ery peaceable  instrument  which  men  can  em- 
ploy to  attract  the  consent  of  *men.  But  [*Sf 
a  nation  is  not  justified  in  assuming  rights  that 
do  not  belong  to  her,  vierely  because  she  means 
to  apply  them  to  a  laudable  purpose." 

"If  this  right,"  be  adds,  "is  imported  into  a 
state  of  peace,  it  must  be  done  by  oonventiMi; 
and  it  will  then  be  for  the  prudence  of  states 
to  regulate,  by  >uoh  eonvention,  the  cxendae  of 
right,  with  aJl  the  softenings  of  which  it  la 
susceptible." 

The  judgment  of  Sir  Walter  Scott  wonld 
have  been  equally  conclusive  against  the  legal- 
ity of  this  seizure,  even  if  it  could  have  been 
established  in  evidence  that  France  had  pre- 
viously prohiUted  the  slave  trade  hy  her  munic- 
ipal laws.  For  tiie  sake  of  argument,  how- 
ever, he  assumes  that  the  view  he  has  takoi  of 
the  subject  might,  in  such  a  case,  be  controvert- 
ed. He  proceeds,  therefore,  to  Inquire  how 
far  the  French  law  had  actually  abolished  the 
slave  ti-ade  at  the  time  of  this  adventure.  The 
actual  state  of  the  matter,  as  collected  from 
the  documents  before  the  court,  he  observes,  is 
this: 

"On  the  27th  of  July,  1816,  the  British  min- 
ister at  Paris  writes  a  note  to  Prince  Tall^- 
rand,  thai  minister  to  the  King  of  France,  ez- 
presaing  a  desire  on  the  part  of  his  court  to  be 
informra  whether,  under  the  law  of  France  as 
it  then  stood,  it  was  prohibited  to  French  sab- 
jeets  to  cany  on  the  slave  trade.  The  French' 
minister  Informs  him,  in  answer,  on  the  80th 
of  July,  that  the  law  of  the  Usurper  on  tluit 
subject  was  null  and  void  (as  were  all  his  de- 
crees), but  that  His  Most  Christian  Majesty  had 
issued  directions  that,  on  the  part  of  France, 
"the  traffic  should  cease,  from  the  present  time, 
everywhere,  and  forever." 

"m  what  form  these  directions  were  issued, 
or  to  whom  addressed,  does  not  appear;  but, 
upon  such  authorify,  it  must  be  presumed  tiiat 
they  were  actually  issu^  It  Is,  however,  no 
viowtion  of  the  respect  due  to  tiiat  authority- 
to  inquire  what  was  the  result  or  effect  <rf  those 
directions  so  given ;  what  followed  in  obedience 
to  them  in  any  public  and  binding  form.  And 
I  fear  I  am  compelled  to  say  that  nothing  of 
tbe  kind  followed,  and  that  the  directions  must 
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have  slept  in  the  portfolio  of  the  t^oe  to  which 
tiMjy  were  addressed;  for  it  is,  I  think,  impos- 
ntwe  that  if  any  public  and  aafhoiitative  wdl- 
nance  had  followed,  it  could  have  escaped  the 
deepless  attention  of  many  persons  in  our  own 
country,  to  all  public  foreign  proceedings  upon 
interesting  subject.  Still  legs  would  it  have 
escaped  the  notice  of  the  British  resident  min- 
ister, who,  at  the  distance  of  a  year  and  a  half, 
is  emnpelled,  on  the  part  of  his  own  court,  to 
«EpreM  a  curiosity  t»  know  what  laws,  ordi- 
nances, instraetiotts,  and  other  public  and  os- 
tensible acts,  had  passed  for  the  abolition  of 
the  slave  trade. 

ST*]  *^  the  80th  of  }7ovember,  in  the 
same  year  (I8I6),  the  additional  article  of  the 
definitive  treaty,  a  very  solemn  instrument, 
most  undoubtedly,  if  formally  and  publicly  ex- 
ecuted, and  it  u  In  these  terms;  The  high 
cm^mctiiiff  parties,  lineerely  desiring  to  gin 
eifeet  to  ttie  measures  on  which  they  deliber- 
ated at  the  congress  of  Vienna,  for  the  com- 
plete and  universal  abolition  of  the  slave  trade, 
and  having  each,  in  their  respective  dominions, 
prohibited,  without  restriction,  their  colonies 
and  subjects  from  taking  any  part  whatever  in 
this  traffic,  enga^  to  renew,  conjointly,  their 
efforts,  with  a  view  to  insure  final  success  to 
the  principle  which  &ey  proclaimed  in  the 
dedaration  of  the  8th  of  Fdiruary,  1816,  and 
to  etmoert,  without  loss  of  time,  by  their  min- 
istcn  at  the  court  of  London,  the  most  effectual 
mea«Dres  for  the  entire  and  definitive  abolition 
of  the  traffic,  so  odious  and  so  highly  reproved 
by  the  laws  of  religion  and  nature.' 

*'Now,  what  are  the  effects  of  this  IxtAtyl 
According  to  tiie  view  I  take  of  it,  th^  are 
tw<^  and  two  only;  ime  declaratory  of  a  fact} 
the  oth«r  prtHuissoiy  of  future  measures.  It 
is  to  be  observed  that  the  treaty  itself  does 
not  abolish  the  slave  trade;  it  does  not  inform 
the  subjects  that  that  trade  is  hereby  abol- 
ished, and  that,  by  virtue  of  the  prohibitions 
tiierein  contained,  its  subjects  shall  not,  in 
fntnre,  carry  on  the  trade;  but  the  contracting 
parties  mutaally  inform  each  other  of  the  fact 
that  thmr  liave,  in  their  rsnwetive  dominions, 
abolished  the  slave  trade,  without  stating  at  all, 
tiie  mode  in  which  that  abolition  had  taken 
place." 

"It  next  engages  to  take  future  measures  for 
the  nniversal  abolition, 

"That,  with  respect  to  both  the  declaratory 
and  promissory  parts.  Great  Britain  has  acted 
with  the  optima  fides,  is  known  to  the  whole 
world,  whidi  has  witnessed  its  domestic  laws, 
■a  well  as  its  foreign  negotiatiras. 

*^  am  very  far  from  Intimating  that  the  gov- 
ernment of  tiiis  country  did  not  act  with  per- 
fect propriety  in  accepting  the  assurance  that 
the  French  government  had  actually  abolished 
the  slave  trMe,  as  a  sufficient  proof  of  the  fact; 
bnt  the  fact  is  now  denied  1^  a  person  who  has 
a  rig^t  to  deny  it;  for,  though  a  French  sub- 
jert,  In  is  not  bound  to  acknowledge  the  ez- 
istoiee  (tf  SOT  law  which  has  not  publicly  ap- 
peared; and  the  other  party  having  taken  upon 
hinsdf  the  burthen  of  proving  it  in  the  course 
<rf  a  legal  Inq^iii7«  tha  eoort  is  ooanpslled  to 


demand  and  expect  the  ordinary  evidence  of 
BvA  a  disputed  fact.  It  was  not  till  the  ISth 
of  Januarj^  in  the  present  year  ( 1817 } ,  that  the 
British  residmt'  minister  applies  for  the  com- 
munication I  have  describwl,  of  all  laws,  in- 
stmctitHis,  ordinances,  and  so  on;  he  receives 
in  return  what  is  delivered  *by  the  [*aS 
French  minister  as  the  ordinance,  bearing  dttte 
only  one  week  before  tiie  requested  communiea-' 
ti<m,  namely,  the  8th  of  January.  It  has  been 
asserted,  in  argimient,  that  no  such  ordinance 
has  yet,  up  to  this  very  hour,  even  appeared 
in  any  printed  or  public  form,  however  niueh 
it  might  imjport  both  French  subjects,  and  the 
subjects  of  foreiffn  states,  so  to  receive  it. 

"How  the  fan  may  be,  I  cannot  say;  bnt  I 
observe  it  appears  before  me  in  a  manuscript 
form;  uid  by  inquiry- at  the  Secretary  of  State's 
office,  I  find  it  exists  there  in  no  other  plight 
or  condition. 

*^  faransmttting  this  to  the  British  govern- 
ment, the  British,  minister  observes  it  is  not  the 
document  he  had  reason  to  expect;  and,  cer- 
tainly, with  much  propriety;  for  how  does  the 
document  answer  hia  requisitionT  His  requi- 
sition is  for  all  laws,  ordinances,  instructions, 
and  so  forth.  How  does  this,  a  simple  ordi- 
nance, professii^  to  have  passed  only  a  week 
before,  realize  the  assurance  given  on  the  80th 
of  July,  1810,  that  the  tnme  'should  cease, 
from  the  present  time,  evervwhere  and  for- 
ever T'  or  how  does  this  realise  the  promise 
made  in  November,  that  measures  should  be 
taken,  without  loss  of  time,  to  prohibit  not 
only  French  colonists,  but  French  subjects 
likewise,  from  taking  any  part  whatever  in 
this  traffic?  What  is  this  regulation  in  sub- 
stance? Why,  it  is  a  mere  prospective  cohmiat 
rq!;ulation,  prohibiting  the  importation  of  slaves 
into  the  French  colonies  from  the  8th  of  Janu- 
aiy,  1817. 

''Consistently  with  this  regulation,  even  !f 
it  does  exist,  in  the  form  and  with  the  force  of 
a  law,  French  subjects  may  be  yet  the  common 
carriers  of  slaves  to  any  foreign  settlement  tliat 
will  admit  them,  and  may  devote  their  capital 
and  their  industrr,  immolested  by  law,  to  the' 
supply  of  any  such  markets. 

"Supposing,  however,  the  regulations  to  con- 
tain the  fullest  and  most  entire  fulfillment  of 
the  engagement  of  France,  both  in  time  and  in 
substance,  what  possible  application  can  a  pro- 
spective r^^lation  of  January,  1817,  have  to  a 
transaction  of,  March,  18161 

"Nobody  is  'now  to  be  told  that  a  modem 
edict  which  does  not  appear,  cannot  be  pre- 
sumed; and  that  no  penal  law  of  ai^  state  can 
bind  the  conduct  of  its  subjects,  unless  it  Is 
conveyed  to  their  attention  in  a  way  which  ex- 
cludes the  possibility  of  honest  Ignorance.  The 
very  production  of  a  law  professing  to  be  en- 
acted in  the  b^inning  of  1817,  is  a  satisfactory 
proof  that  no  such  law  existed  in  1816,  the  year 
of  this  transaction.  In  short,  the  seizor  has 
entirely  foiled  in  tiM  task  he  has  undertaken, 
in  proving  tiie  ttdstenoe  of  a  prohibitoir  law, 
enacted  ^  tiie  legal  govemmoit  «i  rnnee, 
w;hich  eaa  bo  apphed  to  (be  ^eMnt  tminae- 
tion." 
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Report  of  the  Committee  on  tbe  Suppresdon  of  the  SUtb  Tnde;  mxde  In  the  House  of  Bepra- 

sentatiTea,  April  12,  1822. 


The  committee  on  the  Buppreasion  of  the  slave 
trade,  to  whom  was  referred  a  resolution  of  the 
House  of  Bepresentatives,  of  the  16th  of  Janu- 
ary last,  instructing  them  to  inquire  whether 
the  laws  of  the  United  States  prohtbitinff  that 
traffic  have  been  duly  executed;  also,  id  the 
general  operation  thereof;  and,  if  any  defects 
exist  in  those  taws,  to  suggest  adequate  reme- 
dies therefor;  and  to  whom  many  memorials 
have  been  referred  touching  the  same  subject; 
have,  according  to  order,  had  the  said  resolu- 
tion and  memorials  under  consideration,  and 
bw  leave  to  report: 

That,  under  the  just  and  liberal  construction 
put  by  the  Executive  on  the  act  of  Congress  of 
March  3d,  1819,  and  that  of  the  16th  of  May, 
1820,  inflicting  the  punishment  of  piracy  on  the 
African  slave  trade,  a  foundation  has  been  laid 
for  the  most  systematic  and  vigorous  applica- 
tion of  the  power  of  the  United  States,  to  the 
•uppression  of  that  iniquitous  traffic.  Its  un- 
happy subjects,  when  captured,  are  restored  to 
their  country,  agents  are  there  appointed  to  re- 
ceive them,  and  a  colony,  the  offspring  of  [pri- 
vate charity,  is  rising  on  its  shores,  m  which 
such  as  cannot  reach  their  native  tribes,  will 
find  the  means  of  alleviating  the  calamities  they 
may  have  endured  before  their  liberation. 

When  these  humane  provisions  are  contrast- 
ed with  the  system  which  they  supersede,  there 
can  be  but  one  sentiment  in  favor  of  a  steady 
adherence  to  tiieir  support.  Tbe  document  ac- 
companying this  report,  and  marked  A,  states 
the  number  of  Africans  seized  or  taken  within 
or  without  the  limits  of  the  United  States,  antl 
brought  there,  and  their  present  condition. 

It  does  not  appear  to  your  committee  that 
evfsh  part  of  the  naval  force  of  the  country  as 
has  been  hitherto  anployed  in  the  execution  of 
the  laws  against  this  teaffie,  oould  have  hem ; 
more  effectually  used  for  the  interest  and  honor 
of  the  nation.  The  document  marked  B  is  a 
statement  of  the  names  of  the  vessels,  and  their 
commanders,  ordered  upon  this  service,  with 
tbe  dates  of  their  departure,  etc.  The  first  ves- 
sel deBtined  for  this  service  arrived  upon  the 
30*]  coast  of  Africa  in  March,  1820,  *and  in 
the  few  weeks  she  remained  there,  sent  in  for 
adjudicatitm  four  American  vessels,  all  of  which 
werei  condemned.  The  four  which  have  been 
since  employed  in  this  service,  have  made  five 
visits  (the  Alligator  having  made  two  cruises  in 
the  past  summer),  the  whole  of  which  have 
amounted  to  a  service  of  about  ten  months  by 
a  single  vessel;  within  a  period  of  nearly  two 
years;  and  since  the  middle  of  last  November, 
the  commencement  of  the  healthy  season  on 
that  coast,  no  vessel  has  been,  nor,  as  your 
cfxnmittee  is  informed,  is  under  orders  for  that 
service. 

The  committee  are  thus  particular  on  this 
branch  of  their  inquiry,  because  unfounded 
nmiors  have  been  in  circulation  that  other 
branches  of  the  public  service  have  suffered 
from  the  destination  given  to  the  inconsider- 
able force  above  stated,  which,  small  as  it  has 
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been,  has,  in  every  instance,  been  directed,  both 
in  its  outward  and  homeward  voyage,  to  cruise 
in  the  West  India  seas. 

Before  they  quit  this  part  of  their  inquiry, 
your  committee  feel  it  their  duty  to  state  that 
the  loss  of  several  of  the  prises  made  in  this 
service  is  imputable  to  the  size  of  the  ships  va- 
gaged  in  It.  The  efficacy  of  this  force,  as  well 
as  the  health  and  discipline  of  the  officers  and 
crews,  conspire  to  recommend  the  employment 
of  no  smaller  vessel  than  a  corvette  or  a  sloop 
of  war,  to  which  it  would  be  expedient  to  allow 
the  largest  possible  complement  of  men;  and,  if 
possible,  she  should  be  accompanied  by  a  ten- 
der, or  vessel  drawing  less  water.  The  ves- 
sels engaged  in  this  service  ^ould  be  frequently 
relie'ved,  but  the  coast  should  at  no  time  oe  left 
without  a  vessel  to  watch  and  protect  its  shores. 

Your  committee  find  it  impossible  to  measure 
with  precision  the  effect  produced  upon  the 
American  branch  of  the  slave  trade,  by  the  laws 
above  mentioned,  and  the  seizures  under  them. 
They  are  unable  to  state,  whether  those  Amer- 
ican merchants,  the  American  capital  and  sea- 
men, which  heretofore  aided  in  this  traffic,  have 
abandoned  it  altogether,  or  have  sought  shelter 
under  the  flags  of  other  nations.  It  is  ascer- 
tained, however,  that  the  American  flag,  which 
heretofore  covered  so  large  a  portion  of  the  slave 
trade,  has  wholly  disappeared  from  the  coasts 
of  Africa.  The  trade,  notwithstanding,  in- 
creases annually,  under  the  flags  of  other  na- 
tioiis.  France  has  incurred  the  reproach  of  be- 
ing the  greatest  adventurer  in  this  traffic,  pro- 
hibited by  her  laws;  but  it  is  to  be  presumed 
that  this  results  not  so  much  from  the  avidity 
of  her  subjects  for  this  iniquitous  gain,  as  from 
the  safety  which,  in  the  absence  of  all  hazard  of 
capture,  her  flag  affords  to  the  greedy  and  un- 
principled adventurers  of  alt  nations.  It  ia 
neither  candid  nor  just  to  impute  to  a  gallant 
and  high-minded  people  the  exclusive  commis- 
sion of  crimes,  which  the  abandoned  *of 
all  nations  are  alike  capable  of  perpetrating, 
with  the  additional  wrong  to  France  herself,  of 
using  her  flag  to  cover  and  protect  them.  If  the 
vigor  of  tbe  American  navy  has  saved  its  banner 
from  like  reproach,  it  has  done  much  to 
preserve  unsullied  its  high  reputation,  and 
amply  repaid  the  expense  charged  upon  the  pub- 
lic revenue  by  a  system  of  laws  to  which  It  has 
given  such  honorable  effect. 

But  tbe  conclusion  to  which  your  committee 
has  arrived,  after  consulting  all  the  evidence 
within  their  reach,  is,  that  tbe  African  slave 
trade  now  prevails  to  a  great  extent,  and  that 
its  total  suppression  can  never  be  effected  1^ 
tbe  separate  and  disunited  efforts  of  one  or 
more  states;  and  as  the  resolution  to  which  this 
report  refers,  requires  tbe  suggestion  of  some 
remedy  for  the- defects,  if  any  exist,  ill  the  m- 
tem  of  laws  for  the  suppression  of  this  traffle, 
your  committee  beg  leave  to  call  the  attention 
of  the  House  to  the  report  and  accompanying 
documents  submitted  to  the  last  Congress  by 
the  committee  on  the  slave  trade,  and  to  make 
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tbe  Bame  a  part  of  this  report.*  That  report 
pTDpoaes,  aa  a  remedy  for  ii»  existing  evils  of 
the  system,  the  concurrence  of  the  United 
States  with  one  or  all  the  maritime  powers  of 
Europe,  in  a  modified  and  reciprocal  right  of 
search,  on  the  African  coast,  with  a  view  to 
the  total  suppression  of  the  slave  trade. 

It  is  with  great  delicacy  that  the  committee 
have  approached  Chis  subject,  because  they  are 
itware  that  the  remedy  which  they  have  pre- 
sumed to  reconunend  to  the  consideration  of 
the  House,  requires  the  exercise  of  the  power 
of  another  department  of  this  government,  and 
that  objections  to  the  exerdae  of  this  power,  in 
the  mode  here  proposed,  have  hitherto  existed 
in  that  department. 

Your  committee  are  confident,  however,  that 
these  objections  apply  rather  to  a  particular 
propositkm  fra  the  eicehange  of  the  ri^t  of 
search,  than  to  that  modification  of  U  which 
presents  itself  to  your  committee.  They  con- 
template the  trial  and  eondemnation  of  such 
American  citizens  as  may  be  found  engaged  in 
this  forbidden  trade,  not  by  mixed  tribunals, 
sitting  in  a  foreign  country,  but  by  existing 
courts  of  competent  jurisdiction  in  the  United 
States.  They  ra-opose  tbe  same  disposition  of 
the  eaptured  Afrieana  now  authorised  by  law; 
wad,  least  of  all,  their  detention  in  America. 

They  contemplate  an  exchange  of  this  right, 
which  shall  be  in  all  respects  reciprocal;  an  ex- 
change which,  deriving  its  sole  authority  from 
treaty,  would  exclude  the  pretension,  which  no 
nation,  however,  has  presumed  to  set  up,  that 
this  right  can  be  derived  from  the  law  of  na- 
tions; and  further,  they  have  limited  it,  in  their 
SS*]  eonenrtion  of  its  application,  *not  only 
to  certain  latitudes,  and  to  a  certain  distance 
fnmi  the  coast  of  Africa,  but  to  a  snail  number 


of  vessels  to  he  employed  by  each  power,  and 
to  be  previously  designated.  The  visit  and 
search,  thus  restricted,  it  is  believed,  would  in- 
sure the  co-operation  of  one  great  maritime 
power,  in  the  proposed  exchange,  and  guard  it 
from  the  dan^r  of  abuse. 

Your  committee  cannot  doubt  that  the  people 
of  America  liave  the  intelligence  to  distinguish 
between  the  right  of  searching  a  neutral  on  the 
high  seas,  in  time  of  war,  claimed  by  some  bel- 
ligerents, and  tliat  mutual,  restricted  and  peace- 
ful concession  by  treaty,  suggested  by  your 
committee,  and  which  is  denuuded  in  the  name 
of  suffering  humanity. 

In  closing  this  report,  they  recommend  to  the 
House  the  adoption  of  the  following  resolution, 
viz.: 

Resolved,  That  the  President  of  the  United 
States  be  nqnested  to  enter  into  audi  arrange- 
ments as  he  may  deem  suitable  and  {woper, 
with  one  or  more  of  the  maritime  powers  of 
Europe,  for  the  effectual  abolition  of  the  slave 
trade.  * 


The  following  resolution  was  submitted  to 
the  House  of  Representatives,  on  the  10th  of 
February,  1823,  and  adopted  the  SBth  of  tbe 
same  month: 

Resolved,  that  the  President  of  the  United 
States  be  requested  to  enter  upon,  and  to  prose- 
cute, from  time  to  time,  such  negotiations  with 
the  several  maritime  powers  of  Europe  and 
America  as  he  may  deem  expedient  for  the  ef- 
fectual abolition  of  the  African  slave  trade,  and 
its  ultimate  denundation,  as  pirai^,  under  the 
law  of  natitms,  1^  tiie  oniaait  of  the  eiTiUied 
world. 


(B.) 

Spanish  Deeree. 


The  Introduction  of  negro  slaves  into  Amer- 
iea  was  one  of  the  first  measures  which  my 
imdeceasors  dictated  for  the  support  and  proa- 
perity  of  those  vaat  regions,  soon  after  their 
discovery.  Tbe  impossibilify  of  inducing  the 
Indians  to  engage  in  different  useful  though 
SS*]  painful  larors,  "arising  from  their  com- 
plete ignorance  of  the  conveniences  of  life,  and 
the  very  smafi  progress  they  had  made  in  the 
arte  of  social  existence,  required  that  the  work- 
ing of  the  mines,  and  the  cultivation  of  the 
soil,  should  be  committed  to  hands  more  robust 
and  active  than  theirs. 

This  measure,  which  did  not  create  slavery, 
but  only  took  advanUge  of  that  which  existed 
through  the  barbarity  of  the  Africans,  by  sav- 
ing from  death  their  prisoners,  and  alleviating 
their  sad  condition,  far  from  being  prejudicial 
to  the  negroes  transported  to  America,  confer- 
red upon  them  not  only  the  incomparable  bles- 
sing of  being  instructed  in  the  knowledge  of 
the  true  God,  and  of  the  only  religion  in  which 
the  Suf  rtme  Being  desires  to  be  uored  by  His 
creatuTlM,  but  likewise  all  the  advanteges  which 
accompany  civilization  without  subjecting 
them,  in  their  stete  of  servitude,  to  a  harder 
condition  than  that  which  they  endured  in 
O  Ij.  ed. 


freedom,  when  free  In  their  native  country. 
Nevertheless,  the  novelty  of  this  system  de- 
manded prudence  in  ito  executttm;  and  thus  it 
happened  that  the  faitrodnction  ^  negro  slaved 
inte  America  depended  always  on  partieaW 
licenses,  which  my  predecessors  granted  accord- 
ing to  circumstences  of  places  and  times,  till 
the  era  when  untrained  slaves  were  generally 
permitted  to  be  imported,  both  in  national  and 
foreign  vessels,  by  the  royal  proclamations  of 
the  28th  of  September,  1780,  the  12th  of  Apiil, 
1798,  and  the  22d  of  April,  1804;  in  each  of 
which  the  different  places  for  their  introduction 
were  determined.  All  this  elearly  evinced  that 
the  Christian  wisdom  of  my  predecessors  consid- 
ered always  these  provisions  as  exceptions  to  the 
law,  and  dependent  on  variable  conditions. 
Although  the  license  granted  the  22d  of  April, 
1804,  had  not  expired,  when  Divine  Provi- 
dence restored  me  to  the  throne  to  which  it  had 
destined  me,  and  of  which  an  unjust  usurper 
had  perfidiously  attempted  to  deprive  me,  the 
disturbances  uut  dissensions  occited  in  my 
American  dominions,  during  my  absence,  im- 
mediately fixed  my  sovereign  attention;  and 
meditating  incessantly  on  the  most  appropriate 
means  of  reesteblishing  good  order  in  these* 
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remote  possessions,  and  giving  them  all  the 
enoouragement  of  which  they  are  capable,  I 
was  not  slow  in  peroeiving  that  the  cireum- 
■tanees  which  had  induced  my  predeoenors  to 
permit  the  traffic  in  daves  on  the  eoaet  of  Afri- 
ca, and  their  introduction  into  both  Americas, 
had  entirely  chang^.  Bl  these  provinces  the 
number  of  indigenous  negroes  has  increased 
prodigiouslv,  and  even  that  of  free  negroes, 
under  Che  Postering  care  of  a  mild  goTemment, 
and  the  Christian  humanity  of  the  Spanish 
proprietors;  the  number  of  the  white  inhabi- 
tants  has  likewise  been  much  a^^paeDted,  and 
the  climate  is  not  now  so  prejudicial  to  the  lat- 
»4*]  ter  as  it  was  before  the  'soil  was  cleared 
of  wood,  and  subjected  to  cultivation.  The  ad- 
vantage, likewise,  which  resulted  to  the  inhab- 
itants of  Africa  from  their  transporation  to  a 
civilized  country,  is  not  now  so  urgent  or  ex- 
clusive, since  an  enlightened  nation  has  under- 
taken the  glorious  task  of  civilizing  them  in 
thdr  own  land.  At  the  same  time,  the  general 
progress  of  inlprovement  in  Europe,  and  the 
spirit  of  humanity  which  directed  its  late 
transactions,  in  restoring  the  political  edifice 
which  the  wickedness  of  a  usurped  govern- 
ment had  shaken  to  its  foundation,  have  excited 
among  European  sovereigns  a  desire  to  see  this 
traffic  abolished;  and  at  the  Congress  of  Vienna, 
agreeing  on  the  necessity  of  the  abolition,  they 
occupied  themselves  in  facilitating  its  execu- 
tion, by  the  moat  amicable  ne^tiations  with 
those  powers  which  had  colonies,  meeting  in 
nie  that  deposition  which  became  so  laudable 
an  undertaking.  Those  considerations  moved 
my  royal  mind  to  inform  itself  from  enlight- 
ened persons,  zealous  for  the  prosperity  of  my 
states,  as  to  the  effects  which  the  abolition  of 
the  traffic  would  produce  on  them.  Having 
seen  their  reports,  and  being  desirous  to  attain 
certainty  in  a  matter  of  so  grave  importance,  X 
transmitted  them  to  my  council  of  the  Indies, 
with  my  royal  order,  of  the  14th  of  June,  1815, 
that  it  might  communicate  to  me  its  opinion 
and  advice.  Having  collected  all  these  copious 
materials,  and  having  examined  the  proposition 
which  the  same  supreme  tribunal  laid  before 
me  in  its  deliberation  of  the  15th  of  February, 
1816;  answering  to  the  confidence  which  I 
repose  in  it,  and  coinciding  with  its  opinion  re- 
specting the  abolition  of  the  traffic  in  slaves; 
and  co-operating  with  the  King  of  Great  Brit- 
lUn  by  a  solemn  treaty,  embracing  all  the  points 
of  reciprocal  interest,  involved  in  this  import- 
ant transaction ;  and  determining  that  the  time 
for  the  abolition  was  arrived,  the  interest  of 
my  American  states  being  duly  reconciled  with 
the  sentiments  of  my  royal  mind,  and  the  wish- 
es of  all  the  sovereigns,  my  friends  and  allies; 
I  have  decreed  as  follows: 

"Art.  1.  From  this  day  forward,  I  prohibit 
all  my  subjects,  both  in  the  Peninsula  and  in 
America,  from  going  to  buy  negroes  on  the 
coasts  of  Africa,  north  of  the  line.  The  ne- 
groes who  may  be  bought  on  the  said  coasts 
shall  be  declared  free  in  the  first  port  of  my 
dominions  at  which  the  ship  in  which  they  arc. 
transported  shall  arrive.  The  ship  itself,  .to- 
gether with  tiis  Tsinainder  of  its  cargo,  shall  be 
confiscated  to  the  royal  treasury,  and  the  pur- 
chaser, the  captain,  the  master,  and  pilot,  shall 
be  irrevocably  condemned  to  ten  jrears'  trans- 
portation to  the  Philippines. 

sto 


"Art.  n.  The  above  punishment  does  nofe 
attach  to  the  trader,  the  'captain,  the  [*S6 
master,  and  pilot,  of  the  vessels  which  sail  from 
any  port  of  my  dominions,  for  the  cossts  of 
Amca,  north  ot  the  line,  before  the  22d  of 
November  of  the  present  year;  to  which  period 
I  gr^nt,  besides,  an  extension  of  six  months, 
counting  from  the  above  date,  to  complete  their 
voyages. 

"Art.  in.  From  the  30th  of  May,  1830, 
I  equally  prohibit  all  my  subjects,  as  well  in 
the  Peninsula  as  in  America,  from  going  to 
purchase  negroes  along  those  parts  of  3ie  coast 
of  Africa  which  are  to  the  south  of  the  line, 
under  the  same  penalties  imposed  in  the  first 
article  of  this  decree;  allowing,  likewise,  the 
space  of  five  months  from  the  above  date  to 
complete  the  voyages  that  may  be  undertaken 
before  the  above-mentioned  30th  of  May,  in 
which  the  trafiic  in  slaves  shall  cease  in  all  my 
dominions,  as  well  in  Spain  as  in  America. 

"Art.  IV.  Those  who,  using  the  permission 
which  I  grant  till  the  30th  of  May,  1820,  shall 
purchase  slaves  on  that  part  of  the  coast  of 
Africa  which  lies  south  of  the  line,  shall  not 
be  allowed  to  carry  more  slaves  than  five  to  two 
tons  of  tonnage  of  their  vessel;  and  any  per- 
sons contravening  this  enactment  shall  be  sub- 
jected to  the  penalty  of  losing  all  the  slaves  on 
board,  who  shall  be 'declared  fr^  at  the  first 
port  of  my  dominions  in  which  the  ship  arriTes. 

"Art.  V.  This  computation  is  made  without 
a  reference  to  those  who  may  be  bom  during 
the  voyage,  or  to  those  who  may  be  servii^  on 
board  as  sailors  or  servants. 

"Art.  VI.  Foreign  vessels,  which  may  import 
negroes  into  any  port  of  my  dominions,  shall 
be  subjected  to  the  regulations  prescribed  in 
this  decree;  and  in  case  of  contravening  them, 
shall  be  subjected  to  the  penalties  contained  in 
it. 

"And,  my  royal  {Measure  being  that  the 
above  decree  should  circulate  in  my  dominions 
of  America  and  Asia,  for  its  punctual  observ- 
ance, I  communicated  it  to  my  Supreme  Coun- 
cil of  the  Indies,  signed  with  my  own  hand, 
under  date  of  the  22d  of  September  last  past; 
and  on  its  being  published  in  that  tribunal  the 
1st  instant,  a  resolution  passed  that  steps  should 
be  taken  to  enforce  it,  and  that  the  said  tribu- 
nal should,  for  such  purpose,  circulate  this,  my 
royal  cedula,  by  which  I  direct  all  my  viceroys, 
presidents,  courts  of  judicature,  commandants- 
general,  governors  and  intendants  of  the  Indies, 
of  the  adjacent,  and  of  the  Philippine  Islands, 
to  keep,  fulfill  and  execute,  and  cause  to  be 
kept,  fufilled  and  executed,  all  that  has  been 
enjoined  in  this  my  sovereign  determination, 
without  transgressing  or  contravening,  or  per- 
mitting to  be  transgressed  or  contravened,  its 
contents  in  any  way;  cansing  it,  for  that 
'purpose,  to  be  published  as  an  order,  [*Stt 
not  only  in  the  capital  cities,  but  also  in  the 
chief  towns  of  jurisdiction  of  their  respective 
districts,  and  communicating  it  likewise,  each 
in  his  territory,  to  the  tribunals,  justices,  au* 
thorities  and  persons,  who  in  any  way  may  be 
bound  to  observe  it.  And  this  my  royal  cednla 
shall  be  attended  to  by  the  accountants'-generat 
offices  of  my  said  coundL  Dated,  Madrid, 
the  December,  1817. 

"Your  majesty  prohibits  forever  all  your 
subjects  of  vie  Pminsula  as  well  as  of  Amer- 
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iea,  from  purchuing  negroes  on  the  couts  of 
Africa,  enacting  that  voyages  for  that  purpose 
may  not  be  uiuertakeB  to  the  coasts  north  of 


the  equator,  after  the  22d  of  November,  nor  to 
those  south  of  the  equator,  after  the  30th  of 
May,  1820,  under  the  f  enaltiet  specified."* 


Portuguese  Edict. 


**t,  the  King,  make  known  to  those  to  whom 
tlw  present  Jdvaxtt,  having  the  foroe  and  effect 
of  a  law,  shall  come,  that  as  the  abolition  of 
the  slave  trade  in  the  porta  of  the  coast  of  Af- 
rica, north  of  the  equator,  established  by  the 
ratification  of  the  treaty,  dated  the  22d  of  Jau- 
vary,  181S,  and  of  the  additional  convention, 
dated  the  28th  of  July,  1817,  requires  the 
Adoption  of  fresh  measures,  which,  fixing  just 
And  adequate  penalties  that  shall  attich  to  ot* 
fenders,  may  afi'ord  to  judges  and  other  per- 
sons charged  with  the  execution  of  those  meas- 
ures, a  standard  for  deciding  upon  such  cases 
«8  shall  occur  relative  to  this  object,  think 
proper  to  ordain  as  follows: 

"Art.  I.  All  persons,  of  whatsoever  quality 
or  condition,  wno  shall  proceed  to  fit  out  or 
prspare  Tessels  ior  the  traflSc  in  slaves,  in  any 
part  of  the  coast  of  Africa  lying  north  of  the 
equator,  shall  incur  the  penalty  of  the  loss  of 
the  slaves,  who  shall  be  declared  free,  with  a 
destination  hereinafterwards  mentioned.  The 
vessels  engaged  in  the  traffic  shall  be  confis- 
cated, .with  ul  their  tiukle  and  appurtenances, 
together  with  the  cargo,  of  whatever  it  may 
consist,  which  shall  be  on  board  on  account  of 
37*]  *the  owners  or  freighters  of  such  vessel, 
and  of  the  owners  of  such  ^laves.  The  officers 
of  such  vessel — to  wit,  the  captain  or  master, 
^e  pilot  and  supercargo — shall  be  banished  for 
five  years  to  Mozambique,  and  each  shall  pay  a 
fine  equivalent  to  the  pay  or  other  profits 
which  he  was  to  gain  by  tu  adventure.  Poli- 
cies of  insurance  cannot  be  made  on  suclr  ves- 
sels, or  their  cargoes;  and  if  they  are  made, 
the  assurers  who  shall  knowingly  make  them 
shall  be  condemned  in  triple  the  amount  of  the 
stipulated  premium. 

"Art.  II.  aU  persons,  of  whatever  rank  or 
condition,  who  shall  im^rt  slaves  into  Brazil, 
in  foreign  vessels,  shall  incur  the  same  penalty 
■of  the  toss  of  the  slaves,  who  shall  become  free- 
men, and  be  provided  for  as  hereinafter  di- 
rected. 

"Art.  m.  Information  shall  be  received 
relative  to  all  the  above  cases.  And  if  the  ves- 
sel and  her  cargo  have  been  confiscated,  half  of 
the  whole  proceeds  of  the  property,  sold  by 
public  auction,  as  well  as  naif  of  the  fines, 
shall  be  given  to  the  informer,  and  the  other 
linlf  shall  be  paid  into  my  n^l  treasury,  to 
which  the  whole  produce  shall  belong,  if  there 
be  no  informer.  In  case,  however,  of  a  vessel 
having  been  captured  by  a  ship  of  war, 
such  vessel  and  her  cargo  shall  be  subject  to 
the  provisions  specified  in  the  seventh  article  of 
the  regulations  concerning  the  mixed  commis- 
sion, annexed,  under  number  8,  to  the  above 
convention  of 'July  the  28th,.1817.  But  in  case 
the  ship  Bbmld  be  captured  or  confiscated,  it 
shall  not  be  lawful  to  commence  an  action  for 
the  recovery  of  such  ship  and  cargo,  except 
wiCUn  »  torn  not  ereecaiiig  three  years,  to 
fl  li.  ed. 


reckon  from  the  date  of  the  ship's  entrance  ln> 
to  the  port  where  she  has  unloaded;  after  the 
expiration  of  which  period,  the  said  action 
shall  be  inadmissible  and  void. 

"Art.  rV.  Informations,  and  all  proceed- 
ings inclusive  of  the  final  sentence  and  execu- 
tion, shall  be  brought  before  the  judges 
appointed  to  try  causes  respecting  contraband 
goods  and  embezzlement,  in  any  place  or  dis- 
trict whither  the  slaves  have  been  carried,  or 
before  any  other  magistrate  or  judge  competent 
to  decide  on  those  matters,  to  whom  I  deem 
proper  to  commit  this  jurisdiction,  as  well  as 
the  authority  requisite  for  carrying  into  execu- 
tion the  sentences  passed  by  the  nmced  eommis- 
sion,  in  cases  cognizable  by  the  latter,  and  for 
trying  and  determining  other  cases  that  may 
occur,  as  also  those  accruing  from  them,  allow- 
ing the  party  to  bring  an  appeal  conformably 
to  the  ordinance.  It  shall,  however,  be  lawful 
for  either  of  the  parties  to  apply  to  the  mixed 
commission,  for  them  to  determine  whether  or 
not  the  case  have  reference  to  the  abolition;  in 
which  event,  the  proceedings  upon  it  shall  be 
delivered  *up  to  the  commission  in  the  [*S8 
state  in  which  they  are;  and  whatever  the  com- 
mission may  decide,  .shall  be  carried  into  effect. 

"Art.  V.  The  slaves  made  over  to  my  royal 
treasury  in  the  mann«r  specified  in  the  above 
seventh  article  of  the  regulations  concerning 
the  mixed  commission,  and  those  declared  free 
by  the  above  article  (as  it  would  be  unjust  to 
abandon  them  without  support),  shall.be  de- 
livered into  the  office  of  the  judge  of  the  dis- 
trict, or  where  there  is  none,  into  that  of  the 
jud^  charged  to  watch  over  the  rights  of  the 
Indiana,  whose  powers  I  enlarge  with  that 
jurisdiction,  to  serve  as  freedinen  for  fourteen 
years  in  any  public  service  of  the  navy,  the 
fortresses,  agriculture,  or  manual  trades,  as 
may  be  thought  most  convenient,  being  for 
that  purpose  enrolled  in  the  respective  stations; 
or  shall  be  hired  out  to  individuals  of  known 
property  and  probity,  who  shall  be  bound  to 
support,  clothe,  and  instruct  them,  teaching 
them  some  handicraft  or  labor  that  may  be 
agreed  upon,  during  the  stipulated  period;  the 
terms  and  the  conditions  of  which  shall  he  re- 
newed as  often  as  necessary  till  the  fourteen 
years  are  expired;  the  time  of  servitude  may  be 
shortened  by  two  or  more  years,  according  as 
the  good  conduct  of  these  persons  may  entitle 
them  to  the  enjoyment  of  full  freedom.  In 
case  these  freedmen  are  destined  for  the  pub- 
lic service,  the  officer  who  shall  have  authority 
in  the  respective  stations  to  which  they  are  as- 
signed shall  nominate  a  proper  person  to  fix  the 
period  as  above  mentioned,  who  shall  be  re- 
sponsible for  their  education  and  treatment. 
They  shall  have  as  curator  a  person  of  known 
probity,  who  shall  be  nomhutted  every  three 
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years  by  the  judge,  ftnd  mpprored  by  the  judi- 
cial council  or  governor,  and  captain-general  of 
the  province.  To  him  it  shall  belong  to  pro- 
vide everything  which  may  contribute  to  tneir 
well-being,  to  testify  abuses  that  ma^  affect 
them,  to  procure  their  release  after  their  prop- 
er term  of  service,  and  enforce  generally,  for 
their  benefit,  the  observance  of  uie  laws  pre- 
scribed for  the  protection  of  orphans,  in  as  far 
as  those  laws  are  applicable  to  them,  to  the 
mi  that  whatever  is  ordered  concerning  them 
may  l>e  strictly  executed. 

"Art.  VI.  In  the  ports  to  the  south  of  the 
equator,  where  the  traffic  in  slaves  is  still  per- 
mitted, the  Ngulations  passed  in  the  law  of  the 
84th  of  November,  1813,  shall  be  observed, 
with  the  following  modiflcationB:  The  distinc- 
tion between  vessels  which  shall  exceed  or  shall 
not  exceed  201  tons  shall  be  abolished,  and  the 
number  of  slaves  shall  be  regulated  according  to 
the  tonnage  of  the  vessel,  in  the  proportion  of 
five  to  every  two  tons,  according  to  the  ancient 
measure.  The  prohibition  respecting  marks 
made  with  iron  on  the  body  of  the  slaves,  shall 
S9*]  not  extend  to  'marks  imprinted  with  sil- 
ver cu^mbos,  which,  being  excepted,  shall  be 
permitted.  It  shall  be  allowed  to  the  persons 
who  own  or  freight  slave  vessels,  to  use,  indis- 
criminately, iron  or  copper  kettles,  provided  the 
latter  ever^  voyage  be  tinned  anew,  which  shall 
be  ascertained  by  proper  officers  visiting  those 
vessels.  If  surgeons  do  not  sail  on  board  such 
vessels,  on  account  of  the  impossibility  of  pro- 
curing them,  or  t<a  some  other  reason  equally 
eondusirej  tlw  owners  shall  be  obliged  to  carry 
with  them  black  sangradores,  experienced  in 
l^e  treatment  of  the  diseases  with  which  the 
Blaves  are  commonly  afflicted,  and.  In  the  rem- 
edies proper  tot  curing  them;  because^  Sn  re- 


gard to  all  these  objects,  experience  has  evineeA 
the  necessity  of  specifying  the  provisions  set 
forth  in  this  Alvarft,  which,  under  the  above 
modifications,  shall  be  observed  in  all  its  de- 
tails.   

"Art  VH.  Whereas,  the  alteration  affected 
in  the  slave  trade  by  the  restrictions  contained 
in  the  above  treaty  and  additional  convention 
ret^uires  considerable  modifications  in  the  pro- 
visiona  of  the  former  laws  enacted  on  this  sub- 
ject, independent  of  the  last  change,  which, 
will  tend  to  render  many  of  them  void,  I  think 
proper  to  order  that  it  shall  be  permitted  to  im- 
port into  the  ports  of  Brazil,  slaves  from  any 
ports  where  this  traffic  is  not  prohibited,  and. 
that  the  freight  ^11  continue  to  be  settled  bj~ 
the  parties. 

"Tne  present  injunctions  sball  be  strictly- 
complied  with;  wherefore  I  direct  the  Tribunal 
of  Uie  Privy  Council,  of  Conscience  and  of 
Orders;  the  President  of  my  Royal  Exchequer; 
the  Council  of  my  Boyal  Treasury;  the  Chief 
Jiutice  of  the  Supreme  Court  of  Appeals  uk 
Brazil;  the  President  of  the  Tribunal  of  Bahia; 
the  Governors  and  Captains-General;  and  the- 
other  Governors  of  Bnudl,  and  of  my  domin- 
ions beyond  sea;  also  all  the  Ministers  of  Jtu- 
tice,  anid  other  paraona  whom  the  present  Al- 
varft may  eoncem,  to  comply  with  and  obaerre- 
the  same,  notwithstanding  any  dension  that 
may  be  at  variance  with  it,  and  which  I  rescind: 
for  this  end  only;  and  it  shall  have  the  force 
and  effect  of  a  letter  issued  by  the  Chancellery^ 
though  it  be  not  actually  issued  by  the  earner 
and  though  its  validity  extend  beyond  a  year,, 
notwithstanding  the  law  to  the  contrary. 
Given  at  the  palace  of  Bio  de  Janeiro,  the  28tlk 
of  January,  1818." 


40*J  '(a) 

Oases  referred  to  In  tiie  argument  of  the  Antdopsb 
The  Amedie,  1  Acton's  Sep.,  240. 


This  was  an  American  vessel  captured  by  a 
British  cruiser,  in  the  latter  part  of  the  year 
1807,  on  her  way  from  Bonny,  on  the  coast  of 
Africa,  to  Mantanzas,  in  the  Island  of  Cuba, 
with  105  slaves  on  board.  She  was  libeled  in 
the  Vice-Admiral^  Court  of  Tortola,  and  con- 
demned as  engaged  in  an  illegal  trade.  From 
this  sentence  an  appeal  was  prosecuted  to  the 
High  Court  of  Appeals. 

The  first  reason  assigned  by  the  captors  for 
the  condemnation  of  this  vessel  was,  that  "this 
ship  was  proceeding  from  Africa,  with  a  cargo 
there  laden,  to  Mantanzas,  in  the  Island  of 
Cuba,  bein^  a  part  of  a  colony  then  belonging 
to  His  Majesty^s  enemies,  contrary  to  the  pro- 
hibitions of  the  order  of  His  Majesty  in  coun- 
cil, of  the  11th  day  of  November,  1807." 

The  second  reason  assigned  was,  that  "the 
voyage  was  contrary  to  the  prohibitory  laws  of 
the  United  States  of  America,  made  for  abol- 
iahinc;  the  slave  trade,  which  had  been  officially 
notified  to  the  Lords  of  Appeal  by  the  act  of 
'  the  American  govemmeott  in  the  case  of  The 
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Chance,  Brown,  master;  and  although  suchi 
laws  of  a  foreign  state  may  not  amount  to  a 
direct  or  substantive  ground  of  -condenmatioik 
in  a  court  of  prize,  yet  they  may' and  ought  to> 
exclude  an  American  daintant  from  Uie  benefit 
of  those  relaxations  of  the  law  of  war  wbich^ 
in  favor  of  neiitral  states,  have  been  introduced 
by  His  Sfojesty's  instructions,  in  regard  to 
their  commerce  with  the  colonies  of  His  Ma- 
jesty's enemies;  a  privilege  which  can  only  be- 
understood  to  be  granted  to  neutral  govern- 
ments as  a  branch  of  their  national  commerce, 
and  not  as  an  invitation  to  lawless  individuals 
to  engage  in  a  trade  which  the  neutral  state  it* 
self  has  prohibited,  and  desires  to  discourage."* 
The  third  ground  of  condemnation  assigned 
by  the  captors  was,  "that  Scott,  the  supercargo- 
and  lader  of  the  slaves,  is  admitted  to  have  an> 
interest  therein,  which  is  liable  to  confiscation, 
he  being  a  British  subject,  by  th'e  statute  of 
46  GeoTm.,  cap.  62." 

Judgment.^^r  Wm.  Grant:  In  the  case  of 

Wtaeat.  10. 
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TIm  Amedic^  H  mtut  be  emsidered,  m  tlie  otI- 
dmce  prodneed  to  the  court,  and  from  tKe 
41*]  Mtnatioii  *of  this  vessel  at  the  time  of 
cftpture,  that  she  waa  employed  in  carrying 
slaves  from  the  coast  of  Africa  to  a  Spanish 
colony.  We  are  of  opinion  this  appears  to 
have  been  the  original  design  and  piurpose  of 
the  voyage,  notwithstanding  the  pretense  set 
up  to  veil  the  real  intention  of  the  proprietor. 
Ihe  American  claimant^  however,  compfains  of 
the  injury  and  interruption  he  has  sustained  in 
carrying  on  his  usual  and  lawful  trade,  that  of 
importing  slaves  for  the  purpose  of  sale,  and 
ealls  upon  the  Prize  Court  to  redress  the  griev- 
ance, and  repair  the  damage  he  has  sustained 
by  the  capture  and  unjust  detention  of  this 
vessel. 

On  the  different  occasions  when  cases  of  this 
deseription  formerly  came  before  the  court,  the 
slave  trade  was  liable  to  considerations  very 
different  from  those  which  now  belong  to  it. 
80  far  as  respected  the  transportation  of  slaveb 
to  the  colonies  of  foreign  nations,  this  trade 
has  been  prohibited  by  the  laws  of  America 
only;  this  country  had  taken  no  notice  of  that 
prohibition;  our  law  sanctioned  the  trade, 
which  it  was  the  policy  of  the  American  law 
first  to  restrict,  and  fiwl^  to  abolish.  It  ap- 
peared to  us,  therefore,  dimcult  to  consider  tbe 
prohibitory  law  of  America  in  any  other  light 
than  as  one  of  those  municipal  regulations  of 
•  foreign  state,  of  which  this  court  could  not 
take  any  cognisance,  and  of  course  could  not 
be  called  upon  to  enforce;  nor  could  it  possibly 
bar  a  party  in  a  court  of  prise.  But  by  the 
alteration  whidi  has  since  taken  place  in  our 
law,  the  question  stands  now  upon  very  dif- 
ferent grounds.  We  do  now,  utd  did  at  the 
time  of  this  capture,  take  an  interest  in  pre- 
venting that  traffic  in  which  this  ship  was  en- 
gaged. The  slave  trade  has  since  been  totally 
abolished  in  this  country,  and  our  legislature 
has  declared  the  African  slave  trade  is  contrary 
to  the  principles  of  justice  and  humanity. 
Whatever  opmmu,  as  private  individuals,  we 
before  might  have  entertained  upon  the  nature 
of  this  trade,  no  oomt  of  jusuoe  oonld  with 


propriety  have  asramed  sndi  a  position  as  the 
bans  of  any  of  its  decisions,  whilst  it  was 
permitted  by  our  own  law;  but  we  do  now  lay 
down  as  a  principle,  that  this  is  a  trade  whicn 
cannot,  abstractedly  speaking,  be  said  to  have 
a  legitimate  existeace;  I  say  abstractedly 
speaking,  because  we  cannot  legislate  for  other 
countries;  nor  has  this  country  a  ri^^t  to  con- 
trol any  foreign  legislature  that  may  think 
proper  to  dissent  from  this  doctrine,  and  ^ve 
permission  to  its  subjects  to  prosecute  this 
trade.  We  cannot,  certainly,  compel  the  sub- 
jects of  other  nations  to  observe  any  other 
than  the  first  and  generally  repeived  principles 
of  universal  law.  But  thus  far  we  are  now  en- 
titled to  act,  according  to  our  law,  and  to  hold 
that,  prima  facie,  the  trade  is  altogether  illegal, 
and  thus  to  throw  on  a  claimant  the  whole 
burden  of  jvoof ;  *in  order  to  show  that,  [*4S 
by  the  particular  law  of  lus  own  country  he  is 
entitled  to  carry  on  this  traffic.  As  the  case 
now  stands,  we  think  that  no  claimant  can  be 
heard  in  an  application  to  a  court  of  prize  for 
the  restoration  of  the  human  beings  he  carried 
tmjustly  to  anbther  country,  for  the  purpose  of 
disposing  of  them  as  slaves.  The  consequence 
of  making  such  proof  is  not  now  necessary  to 
determine;  but  where  it  cannot  be  made,  the 
party  must  be  considered  to  have  fuled  in  es- 
tablishing his  asserted  right.  We  are  of  opin- 
ion, upon  the  whole,  that  persons  engaged  in 
such  a  trade  cannot,  upon  principles  of  univer- 
sal law,  have  a  right  to  be  heard  upon  a  claim 
of  this  nature  in  any  court.  In  the  present 
case,  the  claimant  does  not  bring  himself  with- 
in the  protection  of  the  law  of  his  own  cotmtry ; 
he  appears  to  have  been  acting  in  direct  viola- 
tion of  that  law,  which  admits  of  no  right  of 
property  such  as  he  claims;  ours  is  express  tad 
satisfactory  upon  tbe  subject. 

Where,  therefore,  there  is  no  ri^t  estab- 
lished to  cariT  on  this  trad^  ao  claim  to  res- 
titution of  this  property  can  be  admltb-d. 
We  are  huico  of  Ofdnion  fhs  wntenoe  of  tiw 
court  below  was  iwlid«  and  ought  to  be  af- 
firmed. 


The  Fortuna,  1  Dodsmt's  Bep.,  81. 


This  was  the  case  of  a  vessel  bearing  the 
Portuguese  flag,  captured  by  a  British  cruiser, 
in  October,  1810,  and  sent  into  P^nnovth  as 
prize. 

It  appeared  in  evidence  that  she  sailed  from 
New  York,  under  American  colors,  in  the 
month  of  July,  1810;  and  ostensibly  owned  by 
an  American  citizen;  that  she  went  to  Madeira, 
landed  a  part  of  her  cargo,  and  about  a  week 
before  her  departure  from  thence,  a  bill  of  sale 
of  the  ship  was  executed  to  a  native  of  Made- 
ira, a  Portuguese  subject;  and  in  consequence 
of  this  sale,  Portuguese  papers  obtained,  and 
the  Portuguese  fli^;  assumed.  It  appeared, 
from  an  inspection  of  the  vessel,  and  other  evi- 
dence in  the  case,  that  the  object  of  the  voyage 
was  to  procure  a  eai^  of  slaves  an  the  eoast 
of  Africa. 

Judginent. —  Sir  William  Scott:  "An  Ameri- 
can ship,  quasi  American,  is  entitled,  upon 
OTOof,  to  immediate  restitution;  but  she  nuiy 
forfeit,  as  oUier  neutral  ships  may,  that  title, 
«  li.  ed. 


by  various  acts  of  misconduct,  by  violation  of 
belligerent  rights  most  clearly  and  universally. 
But  though  tids  prize  law  lodks  primarily  to 
violations  of  belligerent  rights  as  grounds  of 
confiscation  in  vessels  not  actually  bdonging  to 
the  enemy,  it  has  extended  itself  a  gowl  deal 
beyond  considerations  of  that  description 
*only.  It  has  been  eetablished,  by  recent  t*4S 
decisions  of  the  Supreme  Ckiurt,  that  the  court 
of  prize,  though  properly  a  court  purely  of  the 
law  of  nations,  has  a  right  to  notice  the  munic- 
ipal law  of  this  country  in  the  case  of  a  Brit- 
ish vessel,  which,  in  the  course  of  a  prize  pro- 
ceeding, appears  to  have  been  trading  in  viola- 
tion of  that  law,  and  to  reject  a  elaim  for  her 
on  that  account.  That  prmdple  has  been  in- 
corporated into  the  prize  law  of  this  country 
within  the  last  twenty  yesra,  and  seems  now 
fully  incorporated.  A  late  decision,  in  the  casb 
of  The  Amedie,  seems  to  have  gone  the  length' 
of  establishing  a  principle,  that  any  trade  con- 
trary to  the  general  law  of  nations,  althoi^h 
not  tending  to,  or  accompanied  with,  any  tn- 
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f  raetioii  of  the  belligeroit  rishti  of  that  eonu- 
ixy,  whose  tribunals  are  called  upon  to  con- 
eider  it,  may  aubject  the  veiwl  employed  in 
that  trade  to  confiscation.  The  Amedie  was 
An  American  ship,  employed  in  carrying  on  the 
alftve- trade;  a  tnde  whldi  this  country  since 
it*  owp  abfljidonment  of  it,  has  deemed  repug- 
nant to  the  law  of  nations,  to  justice  and  hu- 
manity, though  without  presuming  so  to  con< 
«ider  and  treat  it,  where  it  occurs  in  the  prac- 
tice of  the  subjects  of  a  state  which  continues 
to  tolerate  and  protect  it  by  its  own  municipal 
regulations;  but  it  puts  upon  the  parties  whu 
■are  found  in  the  occupations  of  that  trade,  the 
burthen  of  shoeing  that  it  was  so  tolerated 
and  protected;  and,  on  failure  of  producing 
such  proof,  proceeds  to  condemnation,  aa  it  did 
Ja  the  case  of  that  Tessel.  How  far  that  judg- 
ment has  been  universally  concurred  in  and 
approved,  is  not  for  me  to  inquire.  If  there  be 
those  who  disapprove  it,  I  am  certainly  not  at 
Jiberty  to  inclnde  myself  in  tiiat  number,  be- 


cause the  decisions  of  that  conrt  bind  authori* 
tatively  the  judicial  conscience  of  this;  its  de* 
oisioDS  must  be  conformed  to,  and  its  priuci- 

Sles  practioally  adopted.  The  prineipla  laid 
own  in  that  case  appears  to  be,  that  the  alftva 
trade,  carried  on  by  a  vessel  belonging  to  a  sub- 
ject of  the  United  States,  is  a  trade  which,  be- 
ing unprotected  by  the  domestic  regulations 
of  their  legislature  and  government,  subjects 
the  vessel  engaged  in  it  to  a  sentence  of  coti- 
denmation.  If'  the  ship  should  therefore  turn 
out  to  be  an  American  actually  so  employed — 
and  it  matters  not,  in  my  opinion,  in  what 
stage  of  the  employment,  whether  in  the  incep- 
tion or  the  consummation  of  it— the  case  of 
The  Amedie  will  bind  the  conscience  of  this 
court  to  the  effect  of  compelling  it  to  pro- 
nounce a  sentence  of  confiscation." 

"I  can  have  no  rational  doubt  of  lier  (The 
Fortnna's)  real  character;  and,  under  the  au- 
thority of  the  case  of  The  Amedi^  I  eondemn 
her  and  her  cargo." 


*The  Donna  Marianna,  1  Dodson's  Rep.  91. 


This  was  the  case  of  a  vessel  seized  as  she 
WM  proceeding  to  Cape  Coast  for  a  cargo  of 
slaves,  under  the  Portuguese  flag.  It  appeared 
in  evidence  that  she  was  originally  an  Ameri- 
can Tessel,  had  been  bona  fide  sold  to  a  British 
subject,  and  was  now  claimed  aa  Portuguese 
property  on  the  ground  that  she  had  been  since 
•convcgred  to  a  Portuguese  merchant.  The 
court  condemned  the  ship,  as.  being  a  British 
Tessel  engaged  in  the  slave  trade. 

Sir  William  Scott:  "It  would  be  a  monstrous 
thing,  where  a  ship,  admitted  to  hare  been  at 
•one  time  British  property,  is  found  engaging  in 
this  traffic,  to  say  tliat  however  imperfect  the 
Hlocumentary  evi&nce  of  the  asserted  transfer 
may  be,  and  however  startling  the  other  cir- 


cumstances of  the  case,  no  inquiry  shall  ht 
made  into  the  real  ownership.  Here  are  on 
board  this  vessel  only  papers  of  mere  form, 
and|  which  are  in  contradiction  with  each 
other,  leaving  the  whole  transaction  of  the 
transfer  in  great  doubt  and  obscurity;  and  if 
the  court  were  to  be  prohibitod,  under  such  cir- 
cumstances, from  inquiry  into  the  reality  of 
the  Portuguese  title,  one  sees  how  easily  the 
provisions  of  the  legislature  would  be  defeated." 

"I  can  have  no  doubt  that  this  court  is 
boimd  judicially  to  consider  this  as  a  British 
vessel,  and  that  this  Portuguese  disguise  has 
been  assumed  for  the  mere  purpose  of  protect- 
ing the  property  of  British  merchants  in  a 
traffic  which  it  was  not  lawful  for  them  to  en- 
gage in." 


The  Diana,  1  Dodson's  Bep.  05. 


This  was  the  case  of  a  vessel,  under  Swedish 
•colors,  seized  at  Cape  Mount,  on  the  coast  of 
Africa,  on  the  lOtb  of  September,  1810,  by  a 
British  cruiser,  and  carried  to  Sierra  Leone, 
where  proceedings  were  instituted  against  the 
vessel  and  oaigo.  At  the  time  of  the  seizure 
«ha  had  exchanged  her  outward  cargo  for  120 
slaves,  put  of  which  she  bad  received  on  board. 
An  inf<nmaiion  was  filed  on  the  part  of  the 
captors,  and  a  claim  made  for  the  snip  and  car- 

fD,  as  the  property  of  a  subject  of  the  King  of 
weden.  The  vessel  and. cargo  were  condemned 
in  the  Vice-Admiralty  Court  at  Sierra  Leone, 
from  which  an  appeal  wav  prosecuted  to  the 
Hij^  Court  of  Admiralty. 

'The  condemnation  aleo  took  place  on  a  prin- 
ciple which  this  court  cannot  in  any  manner 
reoognize,  inasmuch  as  the  sentence  affirms 
45*J  '"that  the  slave  trade,  from  motives  of 
humanity,  hath  been  abolished  by  most  civilized 
nations,  and  it  is  not  at  the  present  time  le- 
gally authorized  by  any."  This  appears  to  me 
to  be  an  assertion  by  no  means  sustainable. 
This  court  is  disposed  to  go  as  far  in  diacouu- 
tenandng  tbia  odious  trafflo  as  the  law  of  na- 
tions and  the  principles  recognised  by  English 
fribonals,  will  warrant  it  is  doing,  but  beyond 
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these  principles  it  does  not  feel  itself  at  liberty 
to  travel.  It  cannot  proceed  on  a  sweepin^[ 
anathema  of  this  kind  against  property  belong- 
ing to  the  subjects  of  foreign  indcpendcut 
states.  The  position  laid  down  in  the  sentence 
of  the  court  below,  that  the  slave  trade  is  not 
authorized  by  any  civilized  state,  is,  unfor- 
timately,  by  means  correct,  the  contrary 
being  notoriously  the  fact,  that  it  is  tolerated 
by  some  of  them.  This  trade  was  at  one  time 
we  know,  universally  allowed  by  the  different 
nations  of  Europe,  and  carried  on  by  them  to 
a  greater  or  less  extent,  accordli^  to  their  re- 
spective necessities.  Sweden,  having  but  small 
colonial  possessions,  did  not  en^ge  very  deeply 
in  the  traffic,  but  she  entered  into  it  so  far  aa 
her  convenience  required  for  the  supply  of  her 
own  colonies.  The  trade,  which  was  generally 
allowed,  has  been  since  abolished  by  some  par- 
ticular countries;  but  I  am  yet  to  learn  that 
Sweden*  has  prohibited  its  subjeeta  fnmi  engag- 


1. — The  treaty  of  concert  and  sahsldy  between 
Bis  Majestr  >i>a  the  King  of  Sweden,  which  was 
signed  at  Stockbolm  on  the  3d  of  Uarch,  181S,  has 
been  made  public  since  the  date  of  this  jadgment. 
By  an  article  of  this  treaty,  the  King  of  Sweden 
engages  "to  forbid  and  prohibit  at  the  period  of 
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ing  in  the  traffic,  or  that  she  has  abstained 
from  it  either  in  act  or  declaration.  Our  own 
^mmtry,  it  ia  true,  lias  taken  a  more  correct 
view  <n  the  rabjeet,  and  has  decreed  the  aboli- 
tion of  the  daTe  trade,  aa  fmr  as  British  sub- 
jects are  concerned;  but  it  claimB  no  right  of 
«nf(Mrdng  its  proliibitiott  against  the  subjects  of 
those  states  which  have  not  adopted  the  same 
opinion  with  respect  to*  th»  injustice  and  im- 
morality of  the  trade. 

The  principle  which  has  been  extracted  by 
the  judge  of  the  court  below,  from  the  case  of 
^e  AiMdie,  is  fhe  reverse  of  the  real  principle 
there  laid  down  by  the  Su^rior  Court,  which 
was,  that  where  the  municipal  laws  of  the 
country  to  which  the  parties  oelong  have  pro- 
hibited the  trade,  the  tribunals  of  this  country 
will  hold  it  to  be  illegal,  upon  the  general  prin- 
46*]  ciples  *of  justice  and  humanity,  and  re- 
vise festitutitm  of  the  property;  but  on  the 
other  hand,  though  they  consider  the  trade  to 
be  generally  contruy  to  the  principles  of  jus- 
tioe  and  humanity,  where  not  tolerated  by  the 
laws  of  the  country,  they  will  respect  the  prop- 
erty of  persons  engaged  in  it  under  the  sanction 
of  the  laws  of  their  own  country.  The  Lords 
of  Appeal  did  not  mean  to  set  themselves  up 
«s  l^jislators  for  the  whole  world,  or  presume 
in  any  manner  to  interfere  with  the  commer- 
cial reeulations  of  other  states,  or  to  lay  down 
ffeneral  principles  that  were  to  oTerthrow  their 
legislatiTe  proviuons  with  respect  to  the  eon- 
duct  of  their  own  subjects.  It  is  highly  fit 
that  the  judge  of  the  court  below  should  be 
corrected  in  the  view  which  he  has  taken  of 
this  matter,  since  the  doctrine  laid  down  by 
him  in  this  sentence  is  inconsistent  with  the 
peace  of  tliis  country  and  tlie  rights  of  other 
states. 

JUm  proceedings  of  tlds  court,  as  of  appeal,. 
have  been  commenced  and  carried  on  by  both 
parties  in  the  manner  in  which  instance 
causes  are  usually  bondiicted.  A  libel  has  been 
brought  on  the  one  side,  to  which  a  negative 
issue  has  been  given  on  the  other.  Objections, 
however,  have  been  taken  to  the  jurisdiction, 
upon  two  grounds.  In  the  first  place  it  has 
been  said  that  the  sentence  of  the  court  be- 
low, condemning  the  property  of  the  crown, 
was  a  prise  sentence,  and,  consequently,  that 
the  wpeal  ought  to  have  been  made  to  the 
Privy  Council,  and  not  to  tlie  Instance  Court  of 
Admiralty,  which  is  a  mere  municipal  tribunal. 
It  has  likewise  been  said  that,  supposing  this 
court  to  be  possessed  of  an  appellate  jurisdic- 
tion, still  it  has  no  jurisdiction  over  the  ques- 
tion itself,  which  depends  a]t<^ether  upon  the 
juB  gentitim.  But  I  think  the  proceedings  of 
the  parties  lutve  sufBcIently  founded  the  juris- 
diction in  the  cause;  and  I  am  by  no  means 
clear  that  a  court  of  civil  jurisdiction  mi^ht 
not  otherwise  have  adjudicated  on  a  question 
of  thin  kind,  and  have  excluded  a  claim  assert- 
ed to  be  founded  on  principles  contrary  to  gen- 
eral justice.  The  general  injustice  of  a  claim 
may  be  the  subject  of  cognizance  in  a  munidpal 
«oart;  a  claim  founded  on  prinoy,  or  any  other 
act  which,  in  the  general  estimation  of  man* 

the  cession  of  Oaadaloupe.  tbe  introduction  of 
•laves  from  Africa  Into  uie  said  laland,  and  the 
otber  poBSeMlons  In  tbe  We^t  Indies  of  His  Swed- 
isb  Majeaty,  and  not  to  permit  Swedish  aubjecta  to 
*nm»  in  tb«  slave  trade;  an  engagement  wblgh 
•  IiTed. 


kind,  is  held  to  be  illegal  and  immoral,  might, 
I  presume,  be  rejected  in  any  court  upon  that 
ground  alone.  I  am  of  opinion,  therefore,  that 
neither  of  the  objections  which  have  been  tak- 
en are  founded.  Aft«  Issue  has  been  {^ven 
here  by  the  captors,  as  in  an  instance  court, 
they  cannot  object  to  the  competency  of  the 
court  to  entertain  the  question;  and  I  am  by 
no  means  willing  to  put  the  parties  to  the  ex- 
pense and  inconvenience  of  commencing  pro- 
ceedings de  novo  before  another  tribunal. 

On  the  part  of  the  appellants  it  is,  I  think, 
sufficiently  established  in  "evidence,  that  [*47 
the  ship  and  cai^  are  Swedish  property; 
whilst,  on  tbe  other  side,  there  is  nothing  but 
a  general  su^estion  that  they  may  belong  to 
American  citizens.  It  may,  perhaps,  be  true, 
that  persons  of  that  country  have  dishonestly 
engagie  themselves  in  this  traffic  under  color  of 
the  Swedish  flag,  and  the  Island  of  St.  Barthol- 
omew may  be  a  convenient  resort  for  such  an 
illegal  purpose;  but  there  is  nothing  in  this 
panieulaT  cass  which  can  lead  to  a  grave  sus- 
picion, much  less  to  a  legal  condusion,  that 
this  ship  is  not  bonis  fldei  the  [Hroperty  of 
Swedish  subjects. 

The  question,  then,  is,  whether  the  slave 
trade  is  permitted  by  the  law  of  Sweden.  I 
have  before  stated  that  this  trade  was,  till  of 
late  years,  generally  allowed  by  the  tastes  of 
Europe,  when,  from  motives  of  humanity,  some 
of  them  were  induced  to  abolish  it,  as  far  as  thdr 
own  subjects  were  concerned.  It  does  not  ap- 
pear that  anything  has  been  done  by  Sweden  in 
the  way  of  abjuring  it,  much  less  that  she  has 
issued  any  positive  declaration  to  that  effect. 
The  court  is  certainly  inclined  to  hold  that  it 
lies  on  the  individual  making  the  claim  to  show 
that  the  law  of  his  country  countenances  the 
trade;  but,  in  this  particular  instance,  that 
demand  appears  to  be  satisfied;  sufficiently,  at 
least,  to  throw  on  the  other  party  the  onus  ot 
proving  that  it  is  not  so  allowed.  The  indorse- 
ment upon  the  past,  signed  by  the  Swedish  gov- 
ernor, that  this  vessel  was  "bound  to  the  coast 
of  Guinea,  for  slaves,"  raises  a  presumption  of 
the  legality  of  the  trade,  and  shifts  the  burthen 
of  proof  from  the  claimant  to  the  captor.  It  is 
not  necessary  that  there  should  be  an  immedi- 
ate act  of  the  Swedish  government  itself  on 
board,  decUring  what  the  precise  state  of  the 
law  may  be;  the  court  is  bound  to  accept  the 
declaration  and  authority  of  the  governor,  as 
it  appears  upon  the  pass,  if  not  contradicted. 
I  do  not  find  that  the  authenticity  of  this  pass 
is  at  all  denied  by  the  judge  of  the  court  be- 
low; he  goes  on  the  broad  and  sweeping  ground 
that  all  dealing  in  slaves  is  unlawful,  because 
the  trade  is  not  authorized  by  any  civilized 
state,  which  is  certainly  an  incorrect  and  er- 
roneous statement.  If  the  captors  had  it  in 
their  power  to  prove  that  Sweden  had  abolished 
this  trade,  they  should  now  have  produced  that 
proof;  for  they  must  have  been  aware  that 
the  sentence  of  the  judge  coqld  never  be  sup- 

Jiorted  on  the  principles  stated  by  him  in  his 
udgment.  The  sanction  of  the  colonial  govern- 
or has  been  produced  by  the  claimants;  and  I 

(It  Is  said)  His  Swedish  Majeatj  Is  the  more  wil- 
ling to  contract,  as  this  traffic  has  sever  been  aa- 
thorlxed  by  him,"  thoogh  It  had  never  been  pnAlb- 
Ited,  and  therefore  had  been  tolerated  In  practles 
upon  the  prlDdples  Oust  generally  received. 
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am  clearly  of  opinion,  under  this  authority 
■tanding  before  me,  and  standing  unoontradict- 
ed,  that  Sweden  has  not  abolished  the  slave 
trade. 

4S*]  *The  King's  Advocate:  From  private 
infomuition,  I  understand  that  Sweden  never, 
at  anjr  time,  engaged  in  this  trade. 

Court:  HaTe  700  any  documents  to  produce 
by  which  that  fact  can  be  n^e  to  appear  T 
Can  I  presume,  that  the  Swedish  governor, 
who  granted  this  pass,  was  acting  contrary  to 
the  laws  of  his  own  counby?  It  is  impossible 
for  me,  upon  mere  private  information,  to  say 
that  such  was  the  fact.  If  anything  can  be 
foodueed  in  the  way  of  evidence,  it  must  be 
offered  to  the  court  before  which  this  case  may 
be  carried  on  appeal.  With  every  disposition 
to  sustain  the  cUsiiuslinaticai  which  has  of  late 
been  justly  shown  to  the  slave  trade,  I  feel 

Madrazo  v.  Willes,  6 

A  foreigner,  who  li  not  prohibited  from  carrjlng 
on  the  slave  trade  by  the  laws  of  his  own  country , 
may,  in  a  British  court  of  Jastlce,  recover  dam- 
ages iQstatned  by  him  In  respect  of  the  wrongful 
seizare,  by  a  British  subject,  of  a  cargo  of  slaves 
on  board  of  a  ship  then  employed  by  him  in  car- 
rying on  the  African  slave  trade. 

The  declaration  stated  that  the  plaintiff  was 
a  subject  of  the  King  of  Spain,  and  that  on  the 
12th  of  July,  1817,  at  Havana,  in  the  Island  of 
Cuba,  he  was  lawfully  possessed  of  a  certain 
brig,  called,  etc,  and  continued  so  possessed 
until  the  committing  of  the  trespasses  after 
mentioned,  to  wit,  at,  etc.;  and  that  the  said 
brig  was,  to  wit,  aa,  etc,  lawfully  cleared  out 
for  a  certain  voyage  in  the  slave  trade,  to  wit, 
from  Havana  to  the  coast  of  Africa,  and  bacic ; 
and  that,  on  the  16th  of  January,  1818,  on  the 
high  seas,  to  wit,  off  Cape  St.  Paul's,  on  tlie 
coast  of  Africa,  defendant,  with  force  and 
arms,  seized  the  said  brig,  together  with  her 
stores,  etc.,  and  300  slaves,  and  also  divers 
goods,  etc,  on  board  of  the  said  brig,  and 
kept  and  detained  them  for  a  Itmg  time 
49*]  *and  converted  and  disposed  oi  the 
slaves,  goods,  etc.,  to  his  own  use;  by  means 
whereof  the  said  brig  was  prevented  from  fur- 
ther prosecuting  the  said  voyage,  and  the 
plaintiff  deprived  of  great  gains  which  would 
have  accrued  from  the  slaves  and  goods,  and 
from  taking  on  board  other  slaves  and  other 
goods,  and  irom  carrying  them  to  the  Island  of 
Cuba.  Plea,  not  guilty.  At  the  trial  at  the 
last  London  sittings  after  Michaelmas  term,  it 
appeared  that  the  defendant,  who  was  a  cap- 
tain in  the  royal  navy,  had,  on  the  I6th  of 
January,  1818,  off  Cape  St.  Paul's,  unlawfully 
talcen  possession  of  the  ship  of  the  plaintiff,  a 
Spanish  merchant,  which  was  engaged  in  the 
slave  trade  on  the  ooast  of  Afnca.  The  only 
question  which  arose  was  as  to  the  amount  of 
damages.  It  occurred  to  the  Lord  Chief  Justice 
at  the  trial,  that  the  plaintiff  was  not  entitled 
to  recover  the  value  of  the  slaves  in  an  English 
court  of  justice;  and  accordingly  he  desired  the 
jury  to  find  their  verdict  separately  for  each 
part  of  the  damage,  giving  to  the  defendant 
liberty  to  move  to  reduce  the  verdict  to  the 
smaller  sum,  in  case  the  court  should  agree 
with  him  on  the  point.   The  jury  found  a 


myself  under  a  necessity  of  reversing  this 
sentence,  which  appears  to  be  founded  on  a 
false  and  dangerous  principle,  inconsistent  with 
the  rights  of  independent  states,  and,  conse- 
quently, with  the  peace  and  safety  of  this 
country. 

The  only  remaining  point  is,  respecting  theB» 
few  Fortugnese  slaves  which  were  found'  tm 
board  the  ship.  It  appears  that  they  belong  b> 
the  master  of  the  Portuguese  sdiooner,  which 
had  been  lying  at  Cape  Mount,  but  was  driven 
to  sea  by  stress  of  weather  whilst  he  was  on 
iharfij  and  that  himself  and  his  slaves  had  been 
taken  on  board  this  shi|>  out  of  d^ty.  In 
the  absence  of  all  proof  I  shall  not  presume 
that  be  had  been  acting  in  oppositton  to  the 
laws  of  his  own  country,  and  the  treafy  reh- 
tive  to  the  slave  trade  between  Great  Britain 
and  PortugiU. 

Sentence  reversed. 

Sergt*  &  Lowb.,  813. 

verdict  for  the  plaintiff,  damages  £21,180  j  be- 
ing for  the  deterioration  of  tlie  ship's  stores 
and  goods,  £3,000,  and  for  the  supposed  profit 
of  the  cargo  of  slaves,  £18,180.    And  now, 

Jervis  moved  for  a  rule  nisi  to  reduce  tho 
damages  to  £3,000.  By  the  47  Geo.  IH.,  e. 
36,  the  slave  trade,  and  all  dealings  connected 
with  it,  were  declared  unlawful.  It  follows, 
therefore,  as  a  consequence,  that  no  one  can  be 
allowed  to  recover  damages  in  respect  of  a 
cargo  of  slaves.  And  the  51  Geo.  III.,  c  23, 
goes  still  further,  for  it  declares  that  trade  to 
be  contrary  to  the  principles  of  justice,  human- 
ity and  sound  policy.  Now,  it  being  the  duty 
of  English  courts  of  justice  to  I>e  guided  by 
those  principles,  no  one,  whether  he  t>e  a  for- 
eigner or  an  Englishman,  can  be  permitted 
there  to  claim  any  compensation  in  respect  of 
such  a  tra£Gc  The  68  Geo.  IH.,  c.  36,  is,  indeed 
relied  on  by  the  other  side;  but  that  act,  which 
was  passed  with  a  view  of  carrying  into  effect 
a  treaty  with  Spain  on  this  subject,  ought  not 
to  affect  the  present  question.  Indeed,  the 
fourth  article  of  the  treaty  is  strongly  in  favor 
of  the  defendant;  for  it  provides  that  the  Brit- 
ish government  shall  make  compensation,  out 
of  a  sum  provided  by  parliament  to  Spanish 
merchants,  for  the  seizure  of  their  ships,  which 
would  seem  to  prove  thal^  independently  of 
tliat,  such  merchants  had  no  other  remedy. 

Abbott,  C.  J.  On  further  oonslderation,  it 
appears  to  me  that  there  is  no  suflBcient  ground 

for  reducing  this  verdict  to  the  smallest  sum 
found  by  the  jury.  Considering  the  very  ex- 
tensive language  used  in  the  two  *act8  of  ["50 
parliament  to  which  we  have  been  referred,  I 
had  at  first  thought  that  it  was  not  competent, 
even  for  a  foreigner,  to  come  into  an  English 
court  of  justice  and  there  to  recover  damages 
for  a  toss  sustained  by  him  in  the  prosecution 
of  a  trade  declared  by  the  British  legislature, 
in  such  strong  language,  to  be  unlawful.  It 
was  with  that  view  that  I  directed  the  jury  to 
separate  the  damages  in  this  case;  for  it  oc- 
curred to  me,  that  though  the  plaintiff  might 
not  be  entitled  to  recover  for  the  slaves,  still, 
inasmuch  as,  at  all  events,  the  defendant  ought 
to  have  taken  away  the  slaves  promptly,  if  at 

Wheat.  10. 
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the  rabteqaent  detention  of  the  ship  was 
an  injury,  for  which  the  plaintiff  was  entitled 
to  compensation.  But  I  am  now  s&Ustted  that 
the  words  used  by  the  legislature,  although 
large  and  extensive,  can  only  be  taken  to  be 
■awUcable  to  British  subjeeta.  By  the  68  Geo. 
UL,  c.  36,  it  appears  that  a  treaty  had  been 
made  with  Spain,  for  the  prohibition  of  an  im- 
portant branch  of  the  trade;  and  that.  With 
regard  to  the  remainder,  special  provisions  had 
lieen  made,  and  a  special  court  constituted  for 
the  purpose  of  settling  the  disputes  which 
might  occur.  Now,  that  shows  most  strongly, 
tbat  hut  for  such  a  treaty,  the  trade  would 
Itttve  been  perfectly  legal  m  a  Spaniacd;  and 
the  10th  section  of  that  act,  by  which  a  certain 
mum  is  provided  as  a  full  compensation  for  al! 
losses  siutained  in  consequence  of  the  seizure 
of  vessels  previously  to  the  ratification  of  that 
treaty,  seems  to  me  to  corroborate  most  strong- 
ly this  view  of  the  subject;  for  it  enables  the 
{Huties  sued  to  plead  that  clause  in  bar  of  the 
action,  which  would  obviously  have  been  un- 
necessary, if  under  the  previous  acts  no  action 
oould  have  been  maintained  at  all.  This 
clause,  therefore,  seems  to  me  to  be  a  iM^lative 
recognition  of  a  foreigner's  right  of  suit.  And 
by  the  11th  and  12th  sections  it  is  provided 
that  all  suits  commenced  in  the  courts  of  ad- 
miralty shall  proceed,  if  commenced;  and  that 
the  damages,  etc.,  when  recovered,  shall  be 
paid  to  the  government  of  this  country.  All 
tbm  elanaes,  talnn  together,  appear  to  me  to. 
abow  that  what  occurred  to  me  at  nisi  prius, 
was  not  a  sound  exposition  of  the  law.  I  am 
tberefore  of  opinion  that  the  verdict  for  the 
Mmxger  aum  found  by  the  jury  is  right,  and  that 
we  ought  to  refuse  this  rule. 

Bayley,  J.  I  do  not  think  that  there  is 
•ufficient  donbt  in  this  case  to  induce  us  to 
^rant  a  rule.  A  British  court  of  justice  is  al- 
ways open  to  the  subjects  of  all  countries  in 
amity  with  us,  and  they  are  entitled  to  com- 
pensation for  any  wrongful  act  done  by  a 
British  subject  to  them.  It  is  no  answer  to 
the  present  action  to  say  that  it  would  not  be 
maintainable  by  a  British  subject;  for  the  only 
questions  are,  whether  the  act  of  the  defend- 
ant be  wron^ul,  and  what  injury  the  plaintiff 
51*]  has  sustained  *from  it.  Although  the 
language  used  by  the  legislature,  in  the  statute 
referred  to,  is  imdonbtedly  very  strtmg,  yet  it 
ean  only  apply  to  British  subjects,  and  can 
only  render  the  alave  trade  unlawful  if  carried 
on  by  them;  it  cannot  apply,  in  any  way,  to  a 
foreigner.  It  is  true,  that  if  this  were  a  trade 
ccmtrary  to  the  law  of  nations,  a  foreigner 
eonld  not  maintain  this  action.  But  it  is  not; 
and  as  a  Spaniard  cannot  be  considered  as 
bound  by  the  acts  of  the  British  legislature 
uohibitinff  this  trade,  it  irould  be  imjust  to 
deprive  him  of  a  remedy  for  the  wrong  which 
he  has  anatabed.  He  had  a  legal  property  in 
the  alaves,  of  which  he  has,  by  the  defendant's 
act,  been  deprived.  The  68  Geo.  III.,  c  36,  pro- 
«aeds  on  this  principle;  and  the  provisions  re- 
ferred to  by  my  Lord  Qiief  Justice  seem  to  me 
to  be  conclusive  on  the  subject.  I  think,  there- 
for^ that  we  ought  not  to  disturb  this  verdict 


Holroyd,  J.  However  much  I  may  regret 
that  any  damagea  can  be  recoverable  for  such 
a  subject  as  this,  yet  I  think  we  are  bound  to 
say  that  this  plaintiff  ia  entitled  to  them.  I 
agree  with  the  construction  which  has  been  put 
on  the  68  Geo.  UL,  e.  S6;  and  I  think,  that 
even  independoitly  of  that  act,  the  action 
would  have  been  maintainable  for  the  loas  of 
the  slaves. 


Best,  J.  The  statutes  which  have  been  re- 
ferred to,  speak  in  just  terms  of  indignation  of 
the  horr3}le  traffic  in  human  beings;  but  they 
speak  only  in  the  name  of  the  British  nation. 
Tb9  declaration  of  the  British  l^slature,  that 
the  slave  trade  ia  contrary  to  justice  and  hu- 
manity, cannot  affect  the  subjects  of  othw 
countries,  or  prevent  them  from  carrying  on 
this  trade  out  of  the  limits  of  the  British 
dominions.  The  assertion  of  a  right  to  con- 
trol the  suhiects  of  other  states  In  this  respect, 
would  be  inconsistent  with  that  independence 
which  we  acknowledge  that  every  foreign  gov- 
ernment possesses.  IS  a  ship  be  acting  con- 
trary to  the  general  law  of  nations,  ihe  fa 
thereby  subject  to  confiscation;  but  it  is  im- 
poBsibfe  to  say  that  the  slave  trade  is  contrary 
to  what  may  be  called  the  common  law  of  na- 
tions. It  was,  imtil  lately,  carried  on  by  all  the 
nations  of  Europe.  A  practice  so  sanctioned 
can  only  be  rendered  illegal  by  the  ccmsent  of 
all  the  powers.  Host  of  toe  states  of  Christen- 
dom have  now  ccmsented  to  the  abolition  of  the 
slave  trade,  uid  concurred  with  us  in  declaring 
it  to  be  unjust  and  inhuman.  The  subjects  of 
any  of  these  states  could  not,  I  think,  maintain 
an  action  in  the  courts  of  this  country  for  any 
injury  happening  to  them  in  the  prosecution 
of  this  trade;  but  Spain  has  reserved  to  her- 
self a  right  of  carrying  *it  on  in  that  [*52 
part  of  the  world  where  .this  transaction  oc- 
curred. Her  subjects  could  not  legally  be  in- 
terrupted in  buym^  slaves  in  that  part  of  the 
globe,  and  have  a  right  to  appeal  to  the  justice 
of  this  country  for  an  injury  sustained  by 
them  from  such  an  interruption.  These  prin- 
ciples are  confirmed  by  the  decisions  of  the 
Court  of  Admiralty,  and  also  by  a  judgment  of 
Sir  William  Grant,  pronounced  at  the  cocKpit. 
The  cases  to  which  I  alltide  are.  The  Fortuna. 
The  Donna  Marianna,  and  The  IHana,  in  the 
Admiralty  Court;  and  The  Amedie,  before  the 
privy  council.  (Dodson's  Ad.  Rep.  81,  91,  06.) 
These  eases  establish  this  rule,  that  ships 
which  belong  to  countries  that  have  prohibited 
the  slave  trade,  are  liable  to  capture  and  con- 
demnation, if  found  employed  m  such  trade; 
but  that  the  subjects  of  countries  which  permit 
the  proseentiott  of  this  trade  cannot  be  inter- 
rupted while  carrying  it  on.  It  is  clear,  from 
these  authoritiea,  that  the  slave  trade  is  not 
condemned  by  the  general  law  of  nations.  The 
subjects  of  Spain  have  only  to  look  to  the 
municipal  laws  of  their  own  country,  and  can- 
not be  affected  by  any  laws  made  by  our  gov- 
ernment. The  rule  for  reducing  the  damages, 
in  this  case,  must  tberefore  be  refused. 

Bnle  rafused. 
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10  Wheat  1-flO,  6  L.  258.  WATMAN  T.  SOUTHARD. 

OflrUfloato  of  dlvUioiL—  Supreme  Oonrt  haa  Inrladlctton  wben  a 
case  Is  adjourned  from  a  circuit  of  only  tboae  pcdnta  on  wbi^  tbe 
Judges  were  divided,  p.  20. 

Eule  applied  In  Ward  v.  Chamberlain,  2  Black.  435.  17  L.  828, 
where  court  refused  to  pass  on  questions  not  Involved  In  the  points 
certified;  Dow  v.  Johnson,  100  U.  S.  173,  25  L.  638,  dissenting  opin- 
ion, arguing  that  court  did  not  have  Jurisdiction  except  as  to  spe- 
dflc  polnta  on  which  Jndgea  were  divided;  Paving  Oo.  v.  Molltor, 
118  U.  8.  816.  28  L.  1108,  5  S.  Ot  821,  denying  Juriadlction  where 
certlflcate  presented  mixed  qnestloDS  of  lav  and  fact  and  Inrolved 
merits  of  controversy.  Olted  also  In  Bx  parte  Crane,  5  Pet  206, 
8  L.  98.  dissenting  opinion,  to  point  that  Jurisdiction  of  court  over 
causes  sent  up  on  certificate  of  dlvldon  should  be  strictly  construed; 
in  Baker  t.  Blddle,  1  Bald.  406.  V.  O.  764,  argfiendo. 

OoBstttntlonal  law.— Under  the  general  grant  of  power  to  carry 
Into  execatlon  Its  enumerated  powers,  congress  can  make  lawt  to 
cany  Into  execution  Judgments  of  Federal  courts,  p.  22. 

Cited  and  relied  on  as  authority  In  Knox  Co.  v.  Asplnwall,  24 
How.  884,  16  L.  788,  holding  congress  could  pass  laws  authorizing 
Federal  courts  to  Issue  mandamus  to  compel  county  officers  to 
levy  a. tax  tor  purpose  of  satisfying  Judgment  of  said  court  agtinst 
the  county;  Biggs  v.  Johnson  Go..  S  Wall.  187,  18  L.  773,  holding 
congress  could  make  laws  authorizing  Federal  courts  to  compel 
defendant  connty  to  levy  tax  to  satisfy  Judgment  of  such  court 
notwithstanding  Injunction  from  State  court  to  prevent  such  levy; 
United  States  v.  Drennan,  Hemp.  325.  F.  O.  14,902,  to  point  that, 
congress  having  exmlsed  Its  power  to  make  laws  carrying  Into 
execution  Fedraal  conrt  Jn^^rats,  United  States  could  proceed  to 
satisfy  Judgment  In  Its  fiavor  against  decoued's  estate,  notwithstand- 
ing local  probate  law;  Bank  v.  Thompson,  178  III.  689,  64  Am.  St 
Rep.  140,  50  N.  El.  1090,  holding  congress  had  power  to  adopt  State 
taws  relating  to  process  and  executions,  and  adoption  of  lUInols 
law.  making  lien  of  Judgment  of  State  courts  co-extenslve  with 
their  Jurisdictions,  made  lien  of  Judgments  of  Federal  courts  In 
nUnols  co-extenslve  vrlth  their  Jurisdictions;  Thayor  v.  Hedges,  23 
Ind.  146.  upholding  power  of  congress  to  provide  for  the  Issue  of 
legal  tender  treasury  notes;  Railroad  Go.  v.  Odger,  84  Ind.  2SS^ 
holding,  where  State  legislature  has  power  to  authorize  counties  to 
•obscrlbe  for  stock.  It  has  power  by  Implication  to  provide  meana 
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for  nlsliig  mtmey  thmfor;  Polk  t.  Doi^las,  6  Terg.  211.  to  effect 
that  Federal  gnTemment  bad  extdualTe  antborlty  to  regulate  pn^ 
eesB  of  Federal  covrta. 

Tiuladlotlon.— Jurledlction  of  a  court  orer  a  cause  does  not 
terminate  wltii  the  jadgment,  but  contlnnes  notil  Its  satisfaction, 


Cited  and  rale  applied  In  Knox  Go.  t.  Asplnwall.  24  How.  384, 
16  L.  738,  holding  Federal  coort  had  authority  to  Issue  mandamns 
to  compel  county  commissioners  to  levy  tax  to  satisfy  Judgment  for 
Interest  on  county  bonds;  Biggs  t.  Johnson  Co.,  6  WalL  187,  194,  18 
L  778,  776.  holding  similarly,  notwithstanding  State  court  had  per^ 
petually  enjoined  county  from  levying  snch  tax;  Bx  parte  Fllppln, 
94  U.  S.  350.  24  L.  105,  holding  Federal  court  had  authority  to 
Issue  writ  to  cany  its  Judgment  Into  effect;  Corell  t.  Heyman,  111 
U.  8.  183,  28  L.  393.  4  8.  Gt  868,  holding  property  seized  under 
process  of  Federal  court  Is  In  custody  of  such  court,  and  cannot  be 
recorered  by  action  of  replevin  in  State  court;  Tefft  v.  Sternberg, 
40  Fed.  6,  5  L.  B.  A.  220,  where  Federal  Circuit  Court  declined  to 
take  Jurisdiction  when  State  court  in  possession  of  proper^ 
subject  of  litigation;  In  re  Forsyth,  78  Fed.  304,  denying  application 
for  mandamns  to  compel  clerk  to  pay  surplus  mouey  In  custody 
of  Federal  court  to  receiver  of  corporation  appointed  by  State 
court;  United  Stetes  v.  Drennan,  Hemp.  325,  F.  0.  14,902,  holding 
ttiat  the  United  States  having  the  right  to  sue  estetes  of  deceased 
persons  In  Federal  courts,  the  court  can  proceed  to  execute  the 
Judgment  In  spite  of  the  restrictions  of  the  local  probate  law; 
Campbell  t.  Hadl^,  1  Sprague,  472,  F.  C.  2,858,  holding  Federal 
court  bad  Jurisdiction  of  suit  on  bond  for  Jail  liberties  given  to 
secure  same  for  prisoner  under  process  of  said  court;  Edwards  v. 
Nicholson,  18  La.  586,  dissenting  opinion,  arguing  against  Jurisdic- 
tion of  State  court  of  suit  against  United  Stetes  marshal  acting 
under  execution  from  Federal  court;  United  Stetes  v.  Jones,  6 
Utah.  RS7,  IS  Pac.  236,  dissenting  opinion,  contending  tliat  Juris- 
diction of  territorial  court  included  the  power  to  grant  or  deny 
separate  trials  to  defendante  Jointiy  indicted;  Bx  parte  Holman, 
28  Iowa,  104,  106,  4  Am.  Rep.  168.  169,  holding  Federal  court  could 
Issue  mandamus  to  compel  tax  levy  to  satisfy  Ito  Judgment  against 
a  county,  and  Stete  court  could  not  Interfere:  Wbeeling  t.  Mayor, 
1  Htigbes,  94,  F.  O.  17,502,  where  Circuit  Court  refused  mandamus! 
holding  it  could  issue  the  writ  only  to  execute  ite  own  judgment; 
Darst  V.  Duncan,  6  Fed.  Cas.  1198,  holding  proceedings  In  suit 
ended  upon  execution  of  final  process,  and  Stete  court  had  no 
authority  thereafter  to  release  prisoner  under  State  Insolvent  law* 
Dudley's  Case,  7  Fed.  Cas.  1166.  holding  levy  on  bankrupt's  prop^ 
arty  after  petition  filed,  but  before  decree,  to  constitute  a  Uen 
^ilcb  could  not  be  annulled  by  snbsequeat  decrea;  FoUoA  t. 
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ODimty,  10  Fed.  Gas.  MS,  sustaining  antbority  of  United  States 
Obcnlt  Oonrt  to  award  atta<diment  against  county  commlsslonav 
to  ezeente  Judgment  against  conn^;  Thompson  t.  PhHllps,  1  Bold. 
267,  271,  F.  C.  13.974,  In  argument,  sustaining  power  of  court  to 
direct  the  marBhal  In  executing  Judgment;  Clark  t.  Blnnlnger,  3 
Bank.  Reg.  129,  38  How.  Pr.  342,  holding  Federal  court  proceeding 
In  bankruptcy  not  entitled  to  partnership  assets  already  In  pos- 
session of  State  court  officer  In  proceedlngp  for  dissolution  of  the 
partnership. 

Process.—  Judiciary  act  of  1789  authorized  Federal  courts  to  Issue 
writs  and  execntiona,  and  the  process  act  of  1792  adopted  the 
practice  of  the  Supreme  Courts  of  the  several  States  In  1788,  aa  the 
role  goremlng  proceedings  thereon,  subject  only  to  such  alterations 
as  congress  and  the  Federal  courts  might  make,  pp.  22,  82,  50. 

Cited  and  this  ruling  applied  in  the  Supreme  Court,  as  follows: 
United  States  Bank  t.  Halstead,  10  Wheat.  64.  63,  0  L.  265,  267,  hold- 
ing Kentucky  statute,  passed  after  act  of  1780,  not  applicable  to 
process  Issued  out  of  Federal  court  In  Kentucky;  Beers  r.  Haui^ton, 
9  Pet  359,.  860,  361,  9  L.  167,  158,  holding  regulations  of  State  law 
as  to  ball  find  imprisonment  could  be  adopted  by  rule  of  Federal 
court  under  process  act  of  1828;  United  States  v.  Knight,  14  Pet. 
314,  316,  10  L.  472,  473,  holding  process  act  of  1828,  adopting  State 
laws  then  In  force  respecting  executions,  In  Maine  extended  to  Im- 
prisoned debtor  the  privilege  of  the  Jail  limits;  McCracken  t.  Hay- 
ward,  2  How.  614,  616,  11  L.  400,  401,  holding  Circuit  Court  could, 
under  process  act  of  1828,  adopt,  rule,  process  pointed  oot  by  State 
law,  but  under  s^d  -procos  act,  If  such  rule  does  not  conform 
substantially  to  the  proTMons  of  ^e  State  law,  tt  Is  Told;  Homer  t. 
Brown,  16  How.  365,  14  L.  975,  holding  writ  of  right  might  be 
brought  In  Federal  courts  In  Massachusetts  to  recoTcr  corporeal 
hereditaments  In  fee-simple,  notwithstajidlng  It  was  abolished  by 
Massachusetts  legislature  after  the  process  act,  then  In  force,  was 
adopted;  Ward  t.  Chamberlain,  2  Black,  440,  17  L.  325,  holding  that 
process  act  of  1828  adopted  State  laws  rendering  decrees  of  Federal 
courts  for  payment  of  money,  liens  on  real  estate;  Ballroad  Go.  t. 
National  Bank,  102  U.  S.  63,  26  L.  75,  In  concurring  opinion,  in 
Illustrating  argument  that  State  laws  do  not  always  apply  to  Federal 
courte;  Ex  parte  Boyd,  106  U.  S.  651;  26  L.  1202,  holding  party  re- 
covering Judgment  In  common-law  cause  in  Federal  court  In  New 
York,  entitled  to  State-law  remedy  to  execute  his  Judgment,  such 
remedy  having  been  adopted  for  Federal  courts  there  by  United 
States  revised  statutes,  section  916;  Fink  v.  O'N^  106  U.  a  276» 
277,  278.  279,  27  L.  198,  199,  1  S.  Ct  328.  329.  330,  holding  revised 
statutes,  section  016,  adopted  Wisconsin  law  of  exemptions  «»xti^ng 
at  time  of  Its  enaction;  Lamaster  v.  Keeler,  128  U.  8.  888,  SI  L.  242. 
8  8.  Ct  201,  holding  law  of  Nebraska,  governing  ^oceedlngs  for 


Digiiized  by 


10  Wheat  1-00 


Not»  on  U.  S.  BeportSf 


374 


•tay  of  execution,  passed  flnbseqnent  to  revised  statatea,  ■octtooa 

914  and  916,  not  adopted  by  rule  of  court,  was  not  applicable  to 
Federal  courts  there;  Cooke  v.  Avery.  147  U.  S.  387.  37  L.  213.  13  S. 
Ot  S46,  boldlnr  remedies  for  satisfying  Judgments  provided 
State  laws  passed  after  revised  statutes,  section  916,  but  adopted  by 
role  of  Federal  court,  apply  to  Judgments  of  sacb  court;  Hudson  v. 
Parker,  166  U. '8.  281*  89  L.  425,  IB  S.  Ot  462,  upholding  authority  of 
Supreme  Gonrt  to  make  mlea  for  the  Fedraal  courts;  Boss  v.  Duval, 
18  Pet  64.  10  L.  60,  where  held  If  State  statnte  of  limitation  on 
Judgment  be  regarded  as  a  process  act  ft  was  adopted  by  United 
States  process  act  of  1828,  and  was  applicable  to  Judgment  of 
Federal  court  rendered  before  that  time. 

In  the  Inferior  Federal  courts  the  syllabus  ruling  has  been  relied 
upon  by  the  following  citing  cases:     Perkins  v.  City,  6  Blss.  322, 
F.  O.  10,991,  holding  act  of  1872,  adopted  State  mode  of  service  of 
process  then  existing,  and  law  is  obligatory  on  Feder^  courts;  New 
Bngluid  Screw  Go.  v.  Bllven,  8  Blatchf.  242,  F.  0.  10,U6,  hoMlng 
State  law  respecting  attachment  not  adopted  by  rule  of  Federal 
court  did  not  apply  to  Federal  court;  County  v.  Sears,  20  Blatchf. 
28,  31,  9  Fed.  11,  13,  applying  reasoning  to  law  governing  equity 
procedure,  holding  court  could  adopt  equity  rule  providing  that 
State  law  govern  liens  created  by  attachment;  County  v.  Jones,  21 
Blatchf.  140,  162,  13  Fed.  677,  579,  holding  court  could  adopt  equity 
rule  providing  that  State  law  govern  Hens  created  by  attachment; 
United  States  t.  Sturgls.  14  Fed.  Sll,  holding,  under  State  procedure. 
United  States  District  Court  had  power -to  suspend  lien  of  judgment 
pending  appeal;  The  Hudson,  16  Fed.  176,  holding  District  Court 
baa  authority  to  regulate  its  practice  in  admiralty,  when  exigencies 
arise  not  provided  for  by  law  or  Supreme  Court;  Sowles  v.  Witters, 
46  Fed.  498,  where  held  when  State  law  respecting  enforcement  of 
Judgment  adopted  by  rule  of  United  States  court  question  as  to 
whether  marshal  has  conformed  thereto  Is  a  Federal  question;  Bel- 
lovra  V.  Sowles,  62  Fed.  Bas,  holding  State  law  by  vesting  exdnslTe 
Jurisdiction  In  State  Probate  Courts  to  distribute  estates  of  de- 
ceased persons  could  not  limit  equity  Jurisdiction  of  United  States 
court;  United  States  v.  Arnold,  69  Fed.  992,  84  U.  8.  App.  177, 
holding  Illinois  statute  of  1893,  respecting  imprisonment  for  non- 
payment of  fine  or  Judgment  not  applicable  to  United  States  courts, 
]because  it  was  a  law  regulating  process  and  had  not  been  adopted 
l>y  rule  of  court;  Beers  t.  Haughton,  1  McLean,  230,,  F.  0-  IJiSO. 
(holding,  under  process  act  of  1828,  court  could  adopt  rule  conforming 
40  State  law  that  no  person  should  be  imprisoned  under  any  process 
who  had  been  released  under  Stete  InsolToicy  law,  as  to  the  par- 
ticular demand;  Gaines  v.  Travis,  Abb.  Adm.  480,  F.  0.  6,180,  hold- 
ing act  of  1841,  adopting  prospective  State  legislation  on  subject  of 
Imprisonment  for  debt  virtually  repealed  as  to  admiralty  by  act  of 
.1842,  and  admiralty  rules  adopted  pursuant  thereto;  Konlng  v.  Bay- 
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ard.  2  Paine,  2S7,  F.  O.  7,024.  holding.  In  New  York.  Ueos  of  Judg- 
ments of  Fed^al  courts  and  procedure  to  satisfy  same  within 
operatkm  of  New  York  laws;  Springer  t.  Foster,  1  Story,  6(ffi,  F.  0. 
18,266,  holding  Blassachnsetts  Insolvent  law  passed  subsequent  to 
United  States  process  acts,  not  adopted  by  role  of  court,  could  not 
0[>erate  to  dissolve  attachment  In  Federal  court;  Springer  v.  Foster, 
2  Story.  887,  F.  C.  13,266,  holding  MassachuBetts  Insolvent  law  of 
1833  coDld  not  operate  to  dissolve  attachment  In  Federal  court; 
United  States  v.  Cooway.  Hemp.  313.  F.  O.  14,849,  holding  State  taw 
regulating  sale  of  proper^,  on  execution,  ' was  constitutional  and 
propeily  adopted  by  rule  of  Ve6ttnX  court;  Jones  t.  Vanaants,  4 
McLean,  806^  F.  a  7,004,  holding  Uw  of  Ohio,  passed  In  1831,  pro- 
viding that  suit  should  not  abate  by  death  of  party,  not  arollcable 
to  Federal  court,  never  having  been  adopted  by  a  rule  thereof; 
Moan  V.  Wilmarth,  8  Wood.  &  M.  402.  F.  0.  9,686,  calling  attention 
to  analogy  between  process  acts  and  acts  conforming  to  State  laws 
respecting  imprisonment  for  debt  In  conatmlng  the  latter;  United 
States  T.  Knight,  8  Somn.  369,  F.  a  16.939,  holding  act  of  1800.  re- 
specting imprisoned  debtors,  adopted  only  the  State  laws  then  in 
ftoree  on  tiie  subject;  United  States  t.  Knls^t,  8  Suom.  878,  875,  F. 
O.  15,089;  h<ddlng  process  act  of  1828,  adopted  State  laws  relating 
to  allowance  of  Jail  liberties  to  prisoners  under  process  from  Federal 
courts;  Hall  v.  Perott,  1  Bald.  126,  F.  G.  6,942,  holding  Pennsylvania 
law  relating  to  Juries,  passed  after  1789,  not  applicable  to  Federal 
courts;  Picquet  v.  Swan,  6  Mason,  88,  F.  0. 11,134.  holding  State  law 
relating  to  process  which  had  been  for  a  long  time  conformed  to 
by  Fffderal  court,  though  never  formally  adopted  by  rule,  had  been 
Bd<q)ted  In  aU  respects  as  to  which  applicable;  Lane  v.  Townsend, 
1  Ware,  280,  F.  O.  8,004,  holding  Ibssacbtiaetts  law  of  1821,  relating 
to  ball,  adopted  by  process  act  of  1828;  In'  re  Wyllle,  2  Hughes,  465, 
F.  0.  18.112,  sustaining  and  construing  clause  In  bankrupt  act, 
adopting  State  exemption  laws  existing  In  1871;  Dobbin  v.  Alleghany. 
7  Fed.  Oas.  780,  holding  Circuit  Court  rale  adopting  State  law  as 
part  only  of  final  process,  valid;  Bly  v.  Hanks,  8  Fed.  Oas.  601, 
holding  that  District  Court  had  jwwer,  under  process  act  of  1828, 
to  adopt  State  law  relative  to  attachment  proceedings;  Oelrlch  t. 
Ptttstrargb,  18  Fed.  Oas.  009^  holding  State  act  exempting  stock 
owned  by  municipal  corporation  from  oucution.  passed  after  pro- 
cess act  of  1828,  not  applicable  to  Federal  courts;  Ex  parte  Bull,  12 
Fed.  Cas.  808,  854,  holding  that  as  Federal  bankrupt  act  was  a  law 
regulating  remedy,  It  was  applicable  to  debte  contracted  prior  to 
its  passage;  United  States  v.  Stevenson,  1  Abb.  (U.  S.)  600,  F.  O. 
16,885,  holding  long-continued  practi<»  of  issuing  process  of  attacb- 
moit  In  common-law  action  In  District  Court  evidence  of  adoption 
of  nidi  practice  by  the  court  In  pursuance  of  process  act  of  1702, 
wrlttm  rule  not  being  Indispensable  for  saeh  adtqttlon. 
State  eourt  citations,  applying  the  syllabus  ruling,  are  the  follow- 
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log:   Beck  t.  Burnett,  22  Ala.  9SS,  824,  holding  State  redemption 

law  not  applicable  to  Federal  courts,  where  not  adopted;  Simpson 
V.  Nlles,  1  Ind.  203,  applying  State  law  governing  executions  as  It 
stood  at  date  of  adoption  of  process  act  in  1828,  to  Federal  court 
making  Judgment  a  lien  on  real  estate;  Kennerly  t.  Shepley,  16 
Mo.  6C0,  67  Am.  Dec.  222,  upholding  validity  of  marshal's  ezecntlon 
sale,  against  objection  that  It  did  not  conform  to  State  law.  regnlat- 
tag  execntion  sales,  when  made  In  Ulssonrl  before  1828,  at  a  time 
when  the  court  had  adopted  no  rules;  Howe  t.  Freeman.  14  Gray, 
578,  lioldtng  State  laws  regulating  process  whl<A  bad  been  adopted, 
since  process  act  had  no  application  to  processes  of  Federal  court; 
Sellers  v.  Gorwin,  6  Ohio,  404,  24  Am.  Dec.  305.  holding  Judgment 
of  Federal  court  rendered  before  process  act  of  1828,  a  lien  on  de- 
fendant's lands  by  virtue  of  adoption,  by  rule  of  said  court,  of  State 
execution  laws;  Wood  t.  Funk,  7  Ohio,  197,  holding  dischai^  under 
Insolvent  laws  of  Ohio  In  force  when  process  act  of  1828  adopted, 
operated  to  discharge  debtor  Imprisoned  under  process  from  United 
States  Gircult  Oonrt;  Polk  v.  Douglas,  ft  Yerg.  211,  213.  214,  boldlng 
State  redemption  law  of  1^,  not  having  been  adopted  by  rule  of 
court,  did  not  apply;  Hepburn  v.  Kerr,  9  Humph.  728,  51  Am.  Dec. 
686,  holding  lands  sold  under  process  of  Federal  court  after  adop- 
tion of  process  act  of  1828,  subject  to  State  redemption  law  of  1820; 
Rogers  V.  McEenzle,  1  Helsic  616,  holding  State  exemption  law,- 
passed  after  adoption  of  process  act  of  1828,  not  opmitive  against 
^ecatton  Issued  from  Federal  court;  Oasseday  t.  Norris,  ^  Tex.  618, 
holdli^  that  under  revised  statntes,  section  916,  sale  of  lands  under 
execution  by  United  States  marshal,  at  place  other  than  that  required 
by  State  statute  in  force  at  time  of  adoption  of  said  section,  invalid; 
Sinclair  v.  Stanley,  64  Tex.  73,  holding  title  derived  from  purchaser 
at  sale  under  execution  by  United  States  marshal,  made  otherwise 
than  as  provided  by  State  law,  invalid;  Fordyce  v.  Beecher,  2  Tex. 
OlT.  App.  88,  21  S.  W.  180,  holding  State  law.  providing  that  dis- 
charge of  recover  shall  not  abate  pending  suit  against  him,  does 
not  apply  to  receivers  appointed  by  Federal  courts  on  this  ground. 
See  also  Bx  parte  Crane,  5  Pet.  210,  8  L.  100,  dissenting  opinion,  to 
point  that  powers  of  Supreme  Court  are  limited  to  specified  cases, 
of  which  power  to  regulate  process  and  practice  are  mentioned.  See 
also  Van  Hook  v.  Pendleton,  2  Blatchf.  88,  F.  C.  16,852,  and  Bains 
V.  Schooner,  1  Bald.  564,  F.  C.  766.  See  note,  24  Am.  Dec.  312, 
collecting  cases  and  discussing  question. 

Dlstlngnlshed  In  Boss  t.  Dnval,  13  Pet.  60.  61,  10  L.  68.  59.  hold- 
ing act  of  Virginia,  limiting  time  within  which  process  may  issue 
on  a  Judgment,  Is  not  an  act  regulating  process;  Beers  v.  Haughton, 
9  Pet.  368,  372,  9  L.  160,  162,  dissenting  opinion,  contending  court 
could  not  adopt,  by  rule,  a  State  law  arresting  or  restricting  process; 
United  States  v.  Ames,  1  Wood.  &  M.  86,  F.  0.  14,441.  holding  State 
laws  cannot  be  permitted  to  embarrass  object  of  c«uIon.  where 
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jurisdiction  over,  as  weD  as  title  to  lands  have  been  ceded  to  the 
goTernment;  Beld  t.  Honse,  2  Humph.  582,  holding  State  law  re- 
quiring registry  of  Judgments  In  county  of  Judgment  debtor's 
domicile,  applies  to  Federal  courts;  Adler  t.  Oole,  12  Wis.  207.  209. 
holding  process  acts  did  not  apply  to  Federal  courts  in  Wisconsin, 
whose  power  to  adopt  rules  conforming  to  State  law  regulating 
process,  was  glToi  1^  act  admitting  Wisconsin  to  the  Union. 

Local  law. —  The  thirty-fourth  section  of  the  Judiciary  act  of 
1789,  making  laws  of  the  States  rules  of  dedslon  for  the  Federal 
coorts,  furnishes  a  rule  to  guide  the  court  In  fomdng  Its  Judg- 
ment, and  has  no  application  to  practice  or  process,  pp.  24,  26. 

Cited  and  principle  applied  In  Ross  t.  Duval,  13  Pet.  60,  61,  10 
L.  58,  59,  holding  State  act  of  limitation  on  judgments  wltbln  the 
rule;  Wright  t.  Bales,  2  Black,  637,  17  L.  265,  holding  rules  of 
evidence  prescribed  by  State  statute.  Included;  Diblee  v.  Furniss,  4 
Blatchf.  262,  F.  C.  S.88S,  holding  section  to  Include  State  law,  allow- 
ing party  to  testify  as  witness  In  his  own  behalf;  Olark  t.  Sohler. 
1  Wood.  A  M.  874,  876.  F.  a  2,835,  holding  State  law,  permitting 
new  trial  within  three  years  after  Judgment  taken  by  default 
through  mistake  of  party.  Is  within  the  section;  Derby  t.  Jacques, 
1  OlUf.  439,  F.  O.  3,817,  holding  that,  though  writ  of  right  continued 
.as  process  alone.  In  Federal  courts  in  Massachusetts,  after  abolition 
by  State  law,  It  was  barred  by  final  Judgment  of  State  court  In  writ 
of  entry;  Sanford  t.  Portemouth,  2  FUpp.  1(«,  F.  G.  12316,  holding 
Federal  court  not  bound  by  State  decision  that  mandamus  Is  only 
remedy  on  municipal  bonds;  UcLean  t.  Gotmty.  16  Fed.  Oas.  248. 
holding  that,  under  stetute,  board  of  county  commissioners  could  sue 
or  be  sued  in  Federal  as  well  as  Stete  court;  Lane  v.  Townsend,  1 
Ware,  288,  F.  O.  8,054,  holding  law  relating  to  taking  of  bail  bond  not 
within  section,  as  it  related  to  mode  of  proceedings;  United  States 
T.  Bathbon^  2  Paine,  583,  F.  C.  16,121,  holding  State  law  providing 
for  refwences  In  certain  cases  inapplicable  te  Federal  courts;  Beck 
T.  Burnett,  22  Ala.  holding  State  law  of  redemption,  bdng  a 
law  relating  to  ivocess.  Is  not  within  the  rule  of  the  section;  United 
States  V.  Bckford.  6  WaU.  490, 18  L.  922,  holding  New  Tork  stetute 
directing  court  where  set-ofP  exceeds  amount  sued  for,  to  give 
defendant  Judgment  for  excess,  is  not  applicable. to  Federal  courts, 
so  as  to  permit  defendant  to  recover  by  way  of  set-off  against 
United  Stetes;  Leitch  v.  The  George  Law,  16  Fed.  Gas.  267,  refus- 
ing to  allow  Uen  on  vessel,  according  to  provisions  of  State  law,  for 
ram  due  from  master  and  owner  under  State  law  governing  plloto; 
Ballroad  Go.  v.  Bank,  102  U.  S.  63,  26  I<.  75,  to  point  that  State 
laws  respecting  practice  and  process  are  InappUcable  to  Federal 
courto;  P<dk  t.  Douglas,  6  Yerg.  214,  holding  acta  relating  to  pro- 
cess not  within  the  section;  In  re  Metzger,  17  Fed.  Gas.  236,  hold- 
ing New  Tork  statute  regulating  procedure  in  extradition  cases,  not 
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appUcable  to  Federal  court;  Thompson  t.  FbUllps,  1  Bald.  27S,  F. 
O.  18,974,  holding  a  State  law  limiting  lien  of  Judgment  to  be  a 

rule  of  property  and  wltbin  the  section. 

Diatlngulshed  In  Blanchard  t.  Sprague,  1  CUff.  290,  F.  O.  1,616, 
holding  State  law  making  parties  competent  wltnesseB,  not  bind- 
ing on  Federal  court  In  solt  in  equity;  Goodyear  t.  Ptot.  Co.,  2 
OlUr.  869,  F.  O.  &,&89,  holding  doctrine  had  no  application  to  equity; 
Austen  T.  Htller,  C  McLean.  156,  F.  C  661,  holding  decision  ot 
State  court,  that  certain  commercial  paper  was  not  a  promissory 
uote»  did  not  bind  Federal  courtr  as  It  was  a  question  of  mercantile 
law.  See  also  Lamson  t.  Mix,  14  Fed.  Oas.  1066,  holding  mle  did 
not  extend  to  court  of  equity,  but  neglecting  to  expressly  dis- 
tinguish the  case. 

Statutory  construction. —  PtotIso  In  a  statute  Is  generally  in- 
tended to  restrain  or  modify  the  enacting  clause,  p.  80. 

The  following  cases  affirming  and  applying  this  principle  are 
collected  by  the  citations:  Marsh  t.  Nichols.  128  U.  S.  61^  82  L. 
642,  9  S.  Ct  172,  holding  an  act  of  congras  not  retroactive,  by 
reason  of  a  proTlso  contained  therein;  United  States  t.  Ohurch,  86 
Fed.  305,  holding,  where  minister  of  the  gospel,  not  Included  In 
proviso  to  contract  labor  act,  he  comes  within  the  provlalons  of 
the  act;  United  States  t.  One  Hundred  and  Thirty-two  Packages,  66 
Fed.  983,  where  United  States  revised  statutes,  section  3449,  Is 
construed  with  reference  to  the  act  to  which  It  was  originally  a 
provlao;  Boston,  etc.,  Co.  Hudson.  68  Fed.  760,  26  U.  S.  App. 
267,  confining  effect  ot  proviso  to  that  act  alcme  to  which  it  Is  the 
proviso;  Peaice  v.  Bank^  83  Ala.  702,  limiting  operation  of  proviso 
In  met  extraidlng  bank  charter,  to  time  beginning  with  the  date  from 
which  extended;  Railway  Co.  v.  Eennerly,  74  Ala.  500,  refusing  to 
construe  proviso  to  act  granting  powers  to  corporation  so  as  to 
enlarge  powers  granted  by  the  enacting  clause;  Bx  parte  Lusk, 
82  Ala.  622,  2  So.  142,  adopting  that  construction  of  a  section  of 
State  Constitution  whereby  a  proviso  thereto  becomes  operative 
In  restraining  the  enacting  clause  in  preference  to  one  by  which 
the  proviso  would  be  siverflnous;  Wdhi  F.  &  Oa  v.  Board,  66  Oal. 
208,  holding  proviso  to  section  of  Constitution  relating  to  boards 
of  equalization  modifies  the  enacting  clause;  State  v.  County,  28 
Fla.  486,  8  So.  194,  restricting  operation  of  proviso  to  section  of 
Constitution  to  which  It  Is  attached;  Comrs.  v.  State,  24 
Fla.  268,  4  So.  797,  construing  proviso  as  a  qualifying  clause 
to  the  section  of  the  Constitution  to  which  it  Is  attached; 
Dodd  V.  State,  18  Ind.  68,  construing  saving  clause  In  statute 
as  restricting  and  explaining  what  goes  before;  Church  v.  City, 
86  Ind.  844,  10  Am.  Bep.  40,  applying  mle  in  cmutmlng  tax 
law;  Bice  v.  Keokuk,  IS  Iowa,  588,  holding  the  limitation  of  a  i»o- 
rlso  contained  In  an  amttidatory  section  to  city  diartet  which  r» 
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peaU  proTlso  in  original  section,  Is  merely  snbstltnted  for  the 
limitation  of  latter  without  altering  meaning  of  the  enacting  clause; 
State  T.  Stapp,  29  Iowa,  668*  In  argument  of  court  that  nutters 
contained  In  'proTlso  must  be  Inslated  on  by  defense;  Oorbln  t. 
Beehee,  86  Iowa,  842,  where  proTiso  construed  to  take  cases  of  the 
class  mentioned  therein  out  of  the  restriction  of  toe  enacting  clause; 
Lodge  T.  Hocking,  60  N.  J.  L.  442,  64  Am.  St  Bep.  598.  38  AtL  694, 
holding  proviso  to  section  of  by-laws  of  fraternal  society  could 
not  operate  to  give  powers  not  elsewhere  given;  Lannlng  v.  Admin- 
istrator, 17  N.  J.  Eq.  234,  refusing  to  extend  scope  of  proviso  beyond 
that  of  the  enacting  clause,  which  It  limited;  Gampbell  t.  Wig^ns, 
86  Tex.  21  8.  W.  601,  construing  proTlso  to  exemption  act 
as  taking  out  of  the  opoatlon  of  the  enacting  clause  the  particular 
cases  in  the  proviso  mentioned;  Graves  v.  State.  6  Tex.  App.  235, 
holding  proviso  limited  the  enacting  clause  and  prevented  holding  of 
courts  under  the  act  until  arrival  of  the  time  prescribed  by  the 
act  for  holding  at  place  named  in  proviso;  Commonwealth  v.  Ford. 
29  Oratt  688,  holding  proviso  to  exemption  act  limited  Its  effect 
by  withdrawing  Judgment  debtor's  property  from  Its  operation  In 
the  cases  enumerated  In  Urn  proviso;  State  t.  Bellew,  86  Wis.  195. 
66  N.  W.  784,  where  there  was  an  exception  In  a  statute  immediately 
followed  by  a  proviso,  held,  no  contrary  Intention  appearing,  tiie 
proviso  restricted  the  exception  alone. 

Distinguished  in  Carroll  v.  State,  68  Ala.  401,  holding  rule  not 
applicable  where  clause  In  State  Constitution,  though  preceded  by 
word  "provided,**  was  not  a  proviso  as  disclosed  by  language 
sod  context. 

Words  and  phrases.—  The  words  "  suits  at  common  law  **  tndude 
proceedings  after  Judgment  as  well  as  those  before,  p.  SO. 

Cited  In  Bx  parte  Towles,  48  Tex.  48S,  construing  word  "  suits  **  in 
Texas  Oonstitntion. 

State  officers  as  Federal  agents. —  The  laws  of  the  Union  may 
permit  the  agency  of  State  officers  to  administer  Federal  r^nla- 
tlona,  p.  40. 

Cited  In  The  British  Msoners,  1  Wood,  ft  U.  70,  F.  a  12,734. 
holding  preliminary  examination  by  State  magistrate  of  prisoners 
•ought  to  be  extradited  under  treaty  with  Great  Britain,  competuit 

Piraoess.— Oonnecticut  law  requiring  mittbnns  In  dvH  cases 
plles  peculiarly  to  State  offlkiera  and  courts,  and  was  not  adopted 
1^  the  process  act  tat  tbB  Federal  oonrt%  bdng  inappllcaUe  to 
tiiem,  p.  41. 

The  principal  case  is  relied  upon  as  authority  to  this  point  by 
the  following  dting  cases:  Boyle  v.  Zacharl^  6  Pet  66^  8  L.  586, 
holding  that  State  law,  whereby  Injunction  staying  proceedings 
onder- fieri  facias  operated  m  Bivarsedeas^  not  adopted  by  vnoass 
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act:  Duncan  v.  Darst,  1  How.  306,  11  L.  141,  boMIng  that  a  Penn- 
sylvania law,  permitting  a  Judge  of  State  court  to  release  im- 
prisoned debtor  upon  giving  bond  and  security  to  appear  and  take 
benefit  of  State  Insolvent  law,  does  not  give  such  Judge  Jurisdic- 
tion to  discharge  Federal  prisoner:  McKutt  v.  Bland,  2  How.  17, 
11  L.  182,  holding  debtor  Impriaoned  under  process  from  Federal 
coarta  could  not  be  dtaKdiaz^  by  State  Jndge  under  law  applicable 
exclusively  to  persons  committed  under  process  from  State  courts; 
United  States  t.  Humphreys,  8  Hughes,  205,  F.  O.  15,422,  and  Car- 
roll T.  Watklns,  1  Abb.  (U.  S.)  480,  F.  O.  2.457,  holding  Virginia 
law,  requiring  docketing  of  Judgments  to  make  them  Hens  on  real 
estate,  not  applicable  to  Federal  Judgments,  as  it  requires  agency 
of  State  officer;  Darst  v.  Duncan,  6  Fed.  Cas.  1195,  holding  State 
court  Judge  had  no  authority,  by  virtue  of  State  Insolvent  law 
and  process  act,  to  release  debtor  Imprisoned  under  procras  from 
Federal  court;  Duncan  t.  Klinefelter,  5  Watts,  148,  80  Am.  Dec. 
297,  holding  a  Pennsylvania  law,  permitting  Judge  of  State  court 
to  release  Imprisoned  debtor  upon  his  giving  bond  to  appear  and 
take  benefit  of  State  Insolvent  law.  does  not  give  such  Judge  Juris- 
diction to  discharge  Federal  prisoner;  Fordyce  v.  Beecher,  2  Tex. 
Civ.  App.  83,  21  S.  W.  170,  holding  State  law  as  to  receiver,  by 
Its  terms  peculiarly  applicable  to  State  courte,  does  not  apply  to 
receivers  appcdnted  by  Federal  courts;  Lockhurst  v.  West.  7  Met 
237,  vhere  held  ttiat  State  law,  respecting  discbarge  of  Imprisoned 
debtor,  living  particular  authorities  and  directions  to  State  officers, 
not  applicable  to  Federal  courts;  In  re  Freeman,  2  Curt,  404,  4%, 
F.  C.  5,083,  holding  act  of  congress  of  1841  did  not  adopt  future 
laws  of  Massachusetts,  restricting  and  modifying  imprisonment 
for  debt,  which  contain  prorlalona  incapable  of  being  administered 
by  Federal  courts. 

Delegation  of  powers.—  Powers  or  functions  belonging  strictly 
to  one  of  the  co-ordinate  branches  of  goveroment  cannot  be  dele- 
gated to  or  assumed  by  another  branch,  but  the  legislature  may 
delegate  powers  not  leglslatlTe,  which  It  may  rightfully  exercise 
itself,  pp.  43-16. 

The  following  dtlng  cases  affirm  and  apply  this  principle:  Peo- 
ple's R.  R.  Co.  V.  Memphis  R.  H.  Co.,  1(»  WaU.  60,  10  L.  84S,  holding 
legislature  could  not  delegate  to  mayor  and  aldermen  power  to 
grant  franchise  for  twenty-five  years;  In  re  KoUock,  165  U.  S.  537, 
41  L.  817.  17  &  Ct  448.  holding  constitutional  a  delegation  of 
authority  by  a  leveam  act  to  ocmimlsslonnr  of  Internal  revenue 
and  secretary  of  treasory  to  determine  what  marks,  stomps  and 
brands  should  be  placed  on  packages  of  oleomargarine;  United 
Stotes  T.  Ormsbee.  74  Fed.  200,  holding  act  valid  which  grants  to 
secretary  of  war  power  to  supervise  government  canals,  and  rules 
made  In  pursuance  thereof  have  force  of  law;  White  v.  Toledo, 
etc,  B.  IL  Go,  78  Fed.  136.  51  U.  &  App.  S8,  6»,  holding  consdtu- 
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tlonal  revised  statntes,  section  862,  giving  Sopreme  Oonrt  power 
to  prescribe  forms  and  modes  of  obtaining  evidence,  and  boldlnf 
amendment  to  eqnlty  rnle  67,  adopted  poranant  thereto,  valid;  In 
re  Chicago,  64  Fed.  901,  holding  assessment  proceedings  for  mu- 
nicipal Improvement,  being  exercise  of  taxing  power  and  a  legis- 
lative act,  cannot  be  removed  to  Fedonl  conrt;  Ex  parte  Hill,  88 
Ala.  451,  holding  Oonfederate  congress  could  ddegate  to  its  officers 
exclusive  authority  to  decide  upon  dlgiblllty  for  military  service; 
Van  De  Griff  v.  Haynle,  28  Ark.  276,  holding  legislature  could  dele- 
gate power  to  determine  taxable  values  and  could  select  Its  agents; 
Pratt  V.  Allen,  13  Conn.  129,  holding  legislature  had  authority  to 
pass  act  removing  sheriffs  from  office  contingent  upon  passage  of 
a  constitutional  amendment  committing  their  election  to  the  people; 
Ballway  Go.*s  Appeal  69  Conn.  591,  87  Aa  1086,  39  L.  R.  A.  800, 
legislatnre  could  not  delegate  to  Judiciary  power  to  regulate  location, 
construction  and  operation  of  street  railways,  that  being  distlncUvely 
legislative  power;  Territory  v.  Scott,  8  Dak.  Ter.  898,  20  N.  W.  40T, 
holding  Investiture  of  territorial  legislature  with  legislative  powers 
by  act  of  congress  not  a  delegation  of  legislative  powers,  but  an 
exercise  of  administrative  functions  of  congress;  S.  C.  p.  416,  20 
N.  W.  415,  sustaining  validity  of  provisions  of  act  providing  for 
selection  by  commissioners  of  location  of  seat  of  government;  Cole- 
man V.  Newby,  7  Kan.  87,  88  and  96,  dissenting  opinion,  arguing 
that  legislature  could  not  dele^to  to  Supreme  Court  anthorlty  to 
adopt  rule  prescribing  method  of  appeal;  Moore  t.  Allen,  7  3.  3. 
Marsh.  fSSS,  dissenting  opinion,  holding  adoption,  by  act  of  congress 
of  1800,  of  prospective  legislation  of  States  on  subject  of  prison 
bounds,  aot  a  delegation  of  legislative  powers;  Hurst  v.  Warner,  102 
Mich.  243,  47  Am.  St  Kep.  528,  60  N.  W.  441.  26  L.  R.  A.  491,  holding 
act  granting  State  board  of  health  power  to  make  certain  regu- 
lations did  not  delegate  legislative  powov;  State      Railway  Co., 
88  Minn.  299.  87  N.  W.  787.  holding  grant  of  authority  to  com- 
mission to  determine  what  are  reasonable  rates  and  tares  not  a 
delegation  of  legislative  power;  In  re  Oriner.  16  Wis.  485,  437, 
holding  act  of  congress,  giving  president  power  to  make  rules  and 
regulations  for  calling  out  militia,  not  a  delegation  of  legislative 
power;  Dobbin  v.  Alleghany,  7  Fed.  Cas.  779,  sustaining  authority 
of  Federal  court  to  adopt  State  process  law;  Mabry  v.  Baxter,  11 
Heisk.  690,  holding  a  law  unconstitutional  as  to  that  part  which 
was  judicial;  Robertson  v.  State.  109  Ind.  137.  10  N.  IL  610^  in 
dlscoBBimi  of  powraa  of  the  three  departments  of  government;  State 
V.  Blayor,  118  Ind.  887,  21  N.  B.  264,  4  L.  R.  A.  81,  appointment  to 
office  an  executive  function  which  legislature  could  not  exerolse  in 
absence  of  express  constitutional  grant;  Evansville  v.  State,  118  Ind. 
442,  443*  21  N.  B.  272,  4  L.  R.  A.  99,  and  n..  legislature  could  not  All 
vacancy  in  office  in  absence  of  express  constitutional  grant;  State  v. 
Mayor,  118  Ind.  460,  21  M.  B.  278,  4  L.  R.  A.  72,  legislatnre  may  not 
assume  executive  (unction  of  mq^lntment  to  office;  State  v.  Hyde, 
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121  Ind.  26,  33,  22  N.  B.  646,  648,  holding  appointment  to  office 
an  execntlTe  function  not  within  powers  of  leglalatore;  KoeUer 
T.  Hill,  60  Iowa.  65S,  15  N.  W.  635,  dlBcusslns  powen  of  Judiciary 
and  siutalnlng  their  power  to  declare  a  law  nnctnutltDtlonal; 
Powell  T.  State,  17  Tex.  App.  361.  denying  to  the  leglslatnre  the 
power  to  determine  hy  enactment  the  meaning  of  the  words 
"former  Jeopardy"  In  State  CtonBtltntlon.  See  aim -note.  18  Am. 
St  Rep.  185. 

A  eontraot  Is  governed  by  the  law  with  xeforence  to  whltdi  It  la 
made.  p.  48. 

Cited  and  applied  In  Lamar  t.  Mlcon.  114  U.  S.  220,  29  L.  04,  5  & 
Gt  858,  holding  guardian  appointed  by  conrt  of  Stete.  not  the  ward's 
domicile,  Is  governed.  In  accounting  for  his  Investments,  by  the  law 
of  the  ward's  domicile;  Prltchard  t.  Norton.  106  U.  S.  136,  27  U  108^ 
1  6.  Ot  112,  applying  the  role  In  constmlng  snretleB  appeal  bond; 
Watte  V.  Gamors,  115  U.  S.  862,  29  lu  409,  6  S.  Ct  95.  constmlng 
(danse  of  charterparty  In  accordance  with  principles  of  admiralty 
law.  because  contract  made  with  reference  to  It  and  not  to  a  State 
law;  Coghlan  v.  Railroad  Co.,  142  U.  S.  109,  85  L.  964,  12  S.  Ct  162, 
holding  contract  made  In  South  Oarollna  to  be  performed  In  Eng- 
land Is  governed  by  English  law;  Insurance  Co.  v.  Boblson,  64  Fed. 
BS2,  where  Insurance  policy  applied  for  In  Iowa,  Issued  in  New 
Jersey,  delivered  In  Iowa,  where  premlam  paid  and  policy  to  take 
effect,  held  the  lavrs  ot  Iowa  govern;  Insurance  Oo.  t.  Trust  Oow.  72 
Fed.  418,  37  U.  S.  AJW-  682,  38  L.  B.  A.  65.  Insurance  policy,  pro- 
viding Pamsylvanla  shall  be  place  of  contract.  Is  governed  by  laws 
of  Fennsylvanla,  though  Insured  resided  elsewhere;  Bqultable 
Assur.  Soc.  V.  Nixon,  81  Fed.  799,  48  U.  S.  App.  487,  where  Insurance 
policy  applied  for  In  Washington  Territory  In  a  New  York  coknpany 
was  held  governed  by  New  York  law;  Union,  etc.,  Ins.  Oo.  t.  Pol- 
lard. 94  Va.  161.  64  Am.  St  Rep.  717.  28  S.  B.  422.  86  L.  &  A.  272. 
stipulation  In  Insurance  policy  fixing  Ohio  as  place  of  making,  fixes 
laws  of  Ohio  as  those  with  reference  to  which  It  was  made. 

Xrasloii  ot  law.— What  cannot  be  done  directly  from  defect  ot 
power  cannot  be  done  Indirectly,  p.  60. 

Olted  in  Insurance  Oo.  v.  Doyle.  6  BIss.  466,  F.  a  6,160,  biddliv 
where  Wisconsin  stetute  that  nonresldmt  corporation  shotdd  not 
remove  causes  to  Federal  court,  held  unconstitutional,  as  statute 
providing  for  revoking  license  of  such  corporation  applying  for  such 
removal  also  unconstitutional;  Bx  parte  Bibb,  44  Ala.  VSOt  holdtng 
leglslatore  not  having  power  to  make  Olrcutt  Oonrts  eonM  not  ntl^ 
JndgmMtt  of  Illegal  Olrcnit  Oonrt 

The  Snpmme  Court  will  not  consider  the  constitutionality  of  a 
State  law  when  not  necessary  for  determination  of  caae.  p.  60. 

Cited  In  Bronson  v.  Klnste.  1  How.  824,  11  L.  148,  dlssoktUig  <^Ib- 
Ion,  arguing  that  a  Stete  law  inescrlbing  procedore  on  sale  <tf  mcurt* 
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gaged  premiaeB  under  decree,  nerer  having  been  adopted  by  Federal 
conrt,  was  not  before  Saiveme  Oonrt  tor  consideration;  Ooolc  t.  Oraj. 
2  Boust  470,  81  Am.  Dec.  180,  refusing  to  regard  certain  decisions 
as  antborll7  for  a  doctrine  claimed  to  have  been  ennndated  therein 
npon  con8tltationallt7  of  laws  not  before  court  for  construction. 
Cited,  argoendo,  In  Baker  v.  BIddle.  1  Bald.  406,  F.  O.  764,  to  point 
t2iat  Jurisdiction  of  Federal  courts  Is  limited. 

BIlBcellaneous.— Cited  In  United  States  v.  Murphy,  82  Fed.  880, 
construing  word  **  process  "  In  revised  statutes,  section  602;  Bx  parte 
Orane.  S  Pet  200,  8  L.  08,  as  precedent  for  cmsldering  jurisdictional 
questions  first  BUsdted  In  McBoberts  v.  Lyon,  70  Mich.  88,  44 
N.  W.  168. 

10  Wheat  61-^  6  L.  264,  UNITBD  STATES  BANK  t.  HALSTBAD.. 

Constitutional  lav.— Ckingress  possesses  the  uncontrolled  power 
to  legislate  with  respect  to  form  and  efFect  of  executions  issned 
upon  Judgments  recovered  In  Federal  courts,  p.  53. 

Cited  and  principle  applied  In  Bank  v.  Thompson,  178  III.  590,  64 
Am.  St  Rep.  140,  60  N.  E.  1000,  Iioldlng  congress  had  power  to  adopt 
State  laws  relating  to  process;  United  States  v.  Drennon,  Hemp. 
S25,  V.  C  14,092,  holding  congress  having  power  to  make  laws  lo 
carry  Into  execution  Federal  court  Judgments,  government  could 
proceed  under  such  laws  to  satisfy  such  Jndgmoit  in  Its  favor,  not* 
wttbstanding  provisions  of  local  probate  law.  Cited,  arguendo,  in 
Ward  V.  Cbamberlln,  29  Fed.  Oas.  175. 

Ptocom.— By  the  process  act  of  17SS£,  congress  adopted,  for  the 
Federal  courts,  the  processes  and  practice  thereon  which  irere 
allowed  by  the  Supreme  Courts  of  the  several  States,  In  ITOO, 
subject  only  to  changes  by  rule  prescribed  by  Supreme  Court  or 
adopted  by  Circuit  and  District  Courts,  pp.  64,  67,  68,  60. 

Numerous  citing  cases  have  relied  upon  this  decision  In  deciding 
various  questions  of  Federal  practice  and  procedure,  as  follows: 
Beers  v.  Haughton,  9  Pet  368,  360,  361,  9  L.  157,  168,  holding 
regulations  of  State  law  as-  to  bail,  and  exemption  of  party  tiom 
Imprisonment,  could  be  adopted  by  mle  of  Federal  court  under 
process  act  of  1828;  Boss  v.  Duval,  18  Pet  04, 10  L.  60,  where  held. 
If  Stete  statute  of  llmltetlon  on  Judgment  be  regarded  as  a  process 
act.  It  was  adopted  by  process  act  of  1828,  and  was  applicable  to 
Judgment  of  Federal  cburt  rendered  before  that  time;  United 
States  V.  Knight  14  Pet  314,  10  L.  472,  holding  process  act  of  1828 
adopting  Stete  laws  then  in  force  respecting  process,  in  Maine 
extended  to  imprisoned  debtor  the  privily  of  the  Jail  Undto; 
McCrad^en  v.  Hayward.  2  How.  614,  616,  11  U  400,  401,  holding 
Fe^ral  court  could,  under  process  act  of  iS2&,  adopt,  by  rule,  procoH 
pointed  out  1^  State  law,  but  where  such  a  rule  did  not  conform 
tiiereto,  it  was  void;  Ward  v.  Chamberlain,  2  Black,  440,  17  L.  825, 
holding  that  process  act  of  1828  adopted  Stete  laws  rendarlnjc  de- 
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ecbm  of  Federal  courts,  In  equity  salts  for  paym«»t  of  money,  Hens 
on  real  estate;  Bz  parte  Boyd.  106  V.  S.  661.  26  L.  1202,  holding, 
where  party  recovers  Judgment  In  common-law  cause  In  Fedoral 
conrt  In  New  Tork,  he  Is  entitled  to  remedy  provided  by  State  law 
to  execute  his  Judgment  such  remedy  having  been  secured  to  blm 
by  United  States  revised  statutes,  section  916;  Fink  v.  O'Neil,  106 
U.  S.  276.  278,  27  L.  198,  1  S.  CJt.  S28,  holding  revised  statntes,  sec- 
tion 916,  adopted  Wisconsin  law  of  exemptions  existing  at  time 
of  its  enaction;  Hudson  v.  Parker,  166  TJ.  8.  281.  89  I/.  16 
S.  Ot  462,  sustaining  authorltr  of  Supreme  Court  to  make  rules 
for  Federal  courts;  Steam  Oa  v.  Seam,  20  Blatchf.  28^  80,  9  Fed. 
11,  12,  13,  holding  Federal  court  could  adopt  eauity  rule  provld- 
lag  that  State  law  govern  liens  created  by  attachment;  Steam  Oo. 
T.  Jones,  21  Blatchf.  160.  13  Fed.  677.  holding  that  Federal  conrt 
could  adopt  equity  rule  providing  that  State  law  govern  lien 
created  by  attachment;  United  States  v.  Sturgis,  14  Fed.  812, 
holding,  under  sections  of  United  States  revised  statutes  governing 
forms  and  modes  of  proceedings  in  common-law  suits  and  role  of 
court  adopting  State  procedure.  United  States  District  Oourt  had 
power  to  suspend  lien  of  Judgment  pending  appeal;  United  States 
V.  Arnold,  69  Fed.  991.  34  U.  8.  App.  177,  holding  writ  of  ca.  sa. 
authorized  In  Federal  courts  by  section  14  of  Judiciary  act  of 
1789,  and  revised  statntes,  section  716,  and  not  affected  by  nilnols 
statute  of  1893.  limiting  its  use;  Konlng  v.  Bayard,  2  Paine.  267, 
F.  0.  7,924,  holding  NeW  York  law  regulating  liens  of  Judgments,  In 
force  In  1789.  applied  to  Federal  court  there;  United  States 
Conway.  Hemp.  818,  F.  G.  14349.  holding  State  law  regulating 
sale  of  property  on  execution  was  constitutional  and  properly 
adopted  by  Federal  court;  Springer  v.  Foster.  1  Story,  802.  F.  O. 
13,265,  holding  Massachusetts  Insolvent  law  of  1838  did  not  dis- 
solve an  attachment  Issued  from  Federal  court;  Springer  v.  Foster. 
2  Story,  387.  F.  O.  13,266,  holding  Massachusetts  law,  passed 
subsequent  to  Federal  process  acts,  and  not  adopted  by  rule  of 
court  could  not  operate  to  dissolve  attachment  issued  from  Fed- 
eral court;  United  States  v.  Knight  8  Sumn.  869,  F.  O.  16,639, 
holding  act  of  1800,  respecting  imprisoned  debtors,  adopted  only 
the  State  laws  then  In  force  on  the  subject;  8.  C..  p.  375,  holding 
process  act  of  1828  adopted  State  laws  relating  to  allowance  of 
Jail  liberties  to  prisoners  under  process  from  Federal  courts; 
Plcquet  V.  Swan.  6  Mason,  88,  F.  O.  11,134.  holding  State  law  re- 
lating to  process  which  had  been  for  a  long  time  conformed  to 
by  Federal  court  though  never  formally  adopted  by  rule,  ha^  been 
adopted  In  all  respects  as  to  which  It  was  apidlcabte;  Hall  v. 
Perott  1  Bald.  126,  F.  a  6.942.  holding  Pennsylvania  law  relating 
to  Juries,  passed  In  1805,  not  applicable  to  Federal  courts;  In  re 
Freeman.  2  Curt  495,  F.  C.  5.083,  holding  act  of  congress  of  1841 
did  not  adopt  prospective  legislation  of  Massachusetts  restricting 
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and  modl^ng  imprisonment  for  debt;  Gaines  v.  Travis,  Abb.  Adm. 
429,  F.  C.  51.180,  holding  State  legislation,  snbseqnent  to  process  acts, 
respecting  Imprisonment  for  debt,  has  no  application  to  admiralty 
courts;  Feldler  Carpenter,  2  Wood.  &  M.  214,  F.  C.  4,759,  where 
Federal  court  in  Massachusetts  conformed  to  practice.  In  respect  to 
pleading,  which  existed  In  State  in  178^  Dobbin  t.  AU^hany,  7  Fed. 
Gas.  tSO,  bol^ff  GiTcalt  Court  rale  adoptii^  State  law  as  part 
only  of  final  procesa,  TaUd;  Oelrlch  v.  Flttahnrgh,  18  Fed.  Caa. 
fiOO,  holding  State  act  exempting  stock  owned  by  municipal  corpo- 
ration from  execution,  passed  after  process  act  of  1828,  not  applica- 
ble to  Federal  courts;  Ez  parte  Hull,  12  Fed.  Cas.  863.  854,  holding 
Federal  bankrupt  act  applicable  to  debts  contracted  prior  to  Its 
passi^. 

In  Uie  State  courte  the  following  citations  pertain  to  this  point: 
Beck  T.  Burnett,  22  AJa.  828,  holding  State  redemption  law  inappli- 
cable to  Federal  courts  where  not  adopted  for  them  by  court  rule  or 
congress;  Kmpson  t.  NUes,  1  Ind.  204.  applying  State  process  laws 
as  to  Judgment  liens  as  tb^  stood  at  date  of  process  act  of  1828,  to 
Federal  court;  Howe  v.  Freeman,  14  Gray.  578.  holding  State 
process  laws,  subsequent  to  procera  act.  had  no  application  to 
processes  of  Federal  court;  Kennerly  t.  Sbepley.  15  Mo.  ^0,  57 
Am.  Dec.  222.  sustaining  validity  of  United  Stetes  marshal's  exe- 
cution sale,  against  objection  that  It  did  not  conform  to  State  law 
regulating  executlop  sales,  when  made  In  Missouri  before  1828, 
when  the  court  had  adopted  no  rules;  Woodl^  t.  Gilliam,  67  N. 
O.  239.  holding  sale  by  United  States  marshal  under  execution  from 
Federal  court,  according  to  Stete  practice,  as  it  was  In  1789,  gave 
title  to  vendee,  and  subsequent  sale  by  sheriff  under  State  court 
execution  Issued  after  that  from  Federal  court,  void;  Sellers  v. 
Corwlo.  6  Ohio,  406.  24  Am.  Dec.  306,  holding  State  execution  laws 
adopted  by  rale  of  Federal  court;  Wood  v.  Funk,  7  Ohio,  197. 
holding  discharge  under  Ohio  Insolvent  law,  in  force  when  process 
act  of  1828  adopted,  operated  to  discharge  prisoner  under  process 
from  Federal  court;  Hepbura  v.  Kerr.  9  Humph.  729.  51  Am.  Dec. 
687.  holding  lands  sold  under  process  of  Federal  court  after  1828, 
subject  to  State  redemption  law  of  1820;  Thompson  v.  Avery,  11 
Uteh,  233,  39  Pac.  835,  holding  judgment?  of  Federal  courte  In  the 
territory  were  liens  on  real  estate  when  so  by  the  laws  of  the 
territory.  See  note,  24  Am.  Dec.  312,  31S.  collecting  cases  and 
discussing  subject;  see  also  Van  Hook  v.  Pendleton,  2  Blatdif.  88, 
F.  a  16JB62.  and  Towne  Smith.  1  Wood.  A  M.  182,  F.  O.  14,116; 
Bains  V.  Schooner,  1  Bald.  563,  564,  F.  G.  766,  citing  the  rale  of 
the  principal  case,  but  not  appiytog  tt 

Distinguished  in  Beers  v.  Haughton,  9  Pet  368.  372,  9  L.  160. 
162,  dissenting  opinion,  contending  Federal  courte  could  not  adopt 
by  rale  a  State  law  arresting  or  restraining  proems;  Tonley  v. 
Lavender,  27  Ark.  262,  holding  litigant,  who  obtained  Judgment  In 
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a  Federal  conrt  against  an  administrator  In  his  fidndaiy  cs- 
padty.  conW  not  proceed  directly  against  the  estate,  Irat  waa 
remitted  to  the  State  Probate  Court  for  payment;  Moore  Allen. 
7  J.  J.  Marsh.  667,  holding  act  of  1800,  conforming  to  State  laws 
respecting  Imprisoned -debtors,  adopted  future  legislation  of  the 
States  on  the  snbject;  Adler  t.  Cole.  12  Wla.  207,  holding  process 
acts  did  not  apply  to  Federal  courts  In  Wisconsin,  whose  power 
to  adopt  rules  vaa  glTen  by  act  admitting  Wlscondn  to  the  Unton; 
Hardemann  t.  Bownw,  89  Oa.  428.  in  argument  upon  question  of 
constitutionality  of  retroactlTe  exemption  law;  Planters'  Bank 
Sharp,  6  How.  330,  12  L.  469.  in  argument  upon  cnistttutionallty 
of  retroactive  exemption  law;  modified  in  McNutt  t.  Bland,  2 
How.  17,  11  li.  162,  holding  process  acts  did  not  adopt  State  laws 
peculiarly  applicable  to  State  courts  and  officers,  and,  therefore, 
debtor  Imprisoned  under  process  Federal  courts  could  not 

be  discharged  by  State  judge,  under  such  law;  Boyle  v.  Zacharle, 
6  Pet  6C8.  8  Jj.  636.  holding  coialn  State  law  as  to  Injunction  was 
a  peculiar  munidpal  regulation  not  adopted  by  process  acts;  Car- 
roU  T.  Watklns,  1  Abb.  (U.  S.)  480.  F.  C.  2,457,  and  United  States 
T.  Humphreys.  8  Hughes,  204,  F.  C.  16,422,  holding  State  law 
requiring  recording  of  Judgments  in  order  for  them  to  become  Uens 
on  real  estate,  not  applicable  to  judgment  of  Federal  court  being 
a  peculiar  munidpal  regulation  requiring  agency  of  State  ofllcer; 
Darst  T.  Duncan,  6  Fed.  Cas.  1196,  and  Duncan  t.  Klinefelter,  5 
Watts,  148,  80  Am.  Dec.  297,  holding  State  court  Judge  had  no 
authority  to  rtHeaae  debtor  imprisoned  under  process  from  Federal 
court 

Modified  in  Fordyce  v.  Beecher.  2  Tex.  OIv.  App.  88,  21  S.  W. 
180,  holiUng  a  State  taw,  by  its  terms  pecnUariy  applicable  to 
State  courts,  does  not  apply  to  recdTers  appointed  by  Federal 
courts. 

Federal  courts.—  The  words  "  prindples  and  usages  of  law,**  In 
fourteenth  section  of  the  Judiciary  act  indude  the  local  State  laws, 
and  do  not  restrict  to  common  law,  p.  66. 

Otted  in  Grantiand  t.  Memphis,  12  Fed.  288,  to  point  that  rerlsed 
statutes,  section  716,  pomlt  the  Federal  courts  to  tosne  writs  of 
Wire  fiielas.  according  to  usages  of  State  law;  Adler  t.  Oole,  12 
Wis.  211.  arguing  that  attachment  could  be  issued  from  Federal 
court  In  common-law  action,  according  to  State  laws. 

Denied  In  Bx  parte  Crane,  6  Pet  210,  8  L.  100,  dissenting 
opinion,  majority  holding,  pow«  to  issue  mandamus  granted  to 
Supreme  Oourt  thereby, 

Del^ratlon  of  powers.— Fow»  conferred  on  United  States  courts 
to  mould  and  alter  processes  and  modes  of  proceeding,  waa  not 
Invalid  as  a  delegation  of  leglslatlTe  power,  p.  61. 

Cited  In  White  t.  Toledo,  etc.,  &  B.  Go,  79  Fed.  ISSi  SI  U.  8. 
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App.  69.  npholdlng  grant  to  Supreme  Court  of  power  to  prescribe 
forms  and  modes  of  obtaining  eridoice;  Ex  parte  Hill.  88  Ala.  ^1, 
boldlng  OonfiBderate  congreu  could  delegate  to  Its  officers  exdnslve 
anthority  to'  decide  opon  eUglbUlty  for  mUltary  swrlce;  Coleman 
T.  Newb7,  7  Kan.  88,  dissenting  opinion,  argntng  tbat  legislature 
could  not  delegate  to  State  Supreme  Court  authority  to  adopt  rule 
preBcrlbing  method  of  appeal;  Moore  t.  Allen,  7  J.  J.  Marsh.  6BQ. 
dissenting  opinion,  to  effect  that  adoption  by  act  of  congress  of 
1800.  of  prospective  State  legislation  on  subject  of  prison  bounds, 
not  a  delegation  of  legislative  power;  In  re  Griner,  16  Wis.  437, 
holding  act  of  Congress  giving  president  power  to  make  rules  and 
regulations  for  calling  ont  militia  not  a  delegation  of  leg^tlve 
power;  Ward  t.  Ctaamberlin.  29  Fed.  Cas.  178,  sustaining  grant 
to  Supreme  Court  by  act  of  congress  of  authority  to  regulate  process 
of  Federal  courts. 

Statutory  constmetton..— Long,  practical  constmetton  of  a 
statute  should  be  glrea  great  weight  by  a  court  constmlng  It, 
p.  63. 

This  rule  affirmed  and  relied  upon  by  the  following  citing  cases: 
Talcott  ▼.  Pine  Orov^  1  FUpp.  166,  F.  C  13,7Kt.  constmlng  statute 
authorizing  bond  Issue  In  accordance  with  practical  legjslatlTe  and 
departmental  action  thereon;  People  v.  Thompson,  156  HI.  485,  40 
N.  E.  317,  holding  constitutional  an  apportionment  of  senatorial 
districts  by  legislature  under  this  rule;  Clark  v.  Mowyer,  5  Mich. 
468,  construing  proTislon  of  tax  laws  in  accordance  with  practical 
construction  long  given  it  by  auditors-general;  McPherson  v.  Secre- 
tary of  State,  92  Mich.  383.  31  Am.  St  Bep.  591,  52  N.  W.  471, 
16  li.  B.  A.  478,  sustaining  law  for  electing  presidential  electors  by 
districts,  because  contemporaneous  construction  of  Federal  Consti- 
tution permitted  such  a  law;  Bridges  v.  Shallcross,  6  W.  Va.  576, 
upholding  validity  of  an  act  of  legislature  on  ground  of  contem- 
poraneous practical  construction  of  State  Constitution  permitting 
such  legislation;  Railway  Co.  v.  Miller,  19  W.  Va.  421,  holding 
<»urt  should  regard  contemporaneous  practical  construction  of 
Constitution  In  decldli^  upon  constitnttonallty  of  law  exempting 
a  corporation  from  taxation  under  condlttons;  Railway  Co.  v.  Mills, 
86  Uicb.  647,  48  N.  W.  1009.  holding  constitutional  a  stetnte  giving 
authority  to  mnnidpalltles  to  pormlt  construction  of  street  rail- 
ways. 

Local  law.—  Provision  of  Judidary  act,  adopting  local  law  as 
rule  of  decision,  does  not  apply  to  the  local  law  of  prot^ure, 
pp.  64,  64. 

ated  to  this  point  In  United  States  v.  Eckford,  6  WalL  490,  18 
L.  S22,  holding  New  York  statute  as  to  setoff  does  not  anily  to 
a  suit  brought  by  tbe  govemment  In  a  Federal  oonrt;  Beck  t. 
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Btu-nett,  22  Ala.  825,  hoUUng  State  redemption  law  not  binding  on 
Federal  conrti;  Tlunnpwn  t.  FbllllpB,  1  Bald.  27B,  F.  O.  18,974, 
holding  a  State  law  limiting  lien  of  Judgment  to  be  a  role  of 
property,  and  adopted  for  the  Federal  coarts;  In  re  Uetzger,  IT 
Fed.  Cas.  230,  holding  New  York  statute  regnlatlng  procedure  In 
extradition  cases  not  aM>>licable  to  Federal  conrts. 

Zxecntloii.— Proceedings  on  execution  are  proceedings  In  the 
suit,  and  jurisdiction  of  a  court  over  a  cause  does  not  terminate 
with  the  judgment,  but  continues  until  Its  satisfaction,  p.  64. 

Cited,  and  doctrine  applied.  In  Biggs  t.  Johnson  Go..  6  WaU.  194, 
18  L.  776,  holding  Federal  court  might  mandamna  a  county  to 
levy  taxes  to  satisfy  Federal  judgment;  Darst  t.  Duncan.  6  Fed. 
Cas.  1198.  holding  proceedings  In  rait  ended  npon  execution  of 
final  process,  and  State  court  had  no  authority  thereafter  to 
release  prisoner  under  State  insolvent  law;  United  States  v. 
Drennen,  Hemp.  325,  F.  C.  14,902,  holding  that  the  United  States 
having  the  right  to  sue  estates  of  decedents  In  Federal  courts,  the 
court  could  precede  to  execute  a  judgment  In  Its  favor  In  spite 
of  restrictions  of  State  probate  law;  Bx  parte  Hcdman.  28  Iowa. 
104.  106;  4  Am.  Rep.  168,  109.  holding  Federal  court  could  Issne 
mandamus  to  comp^  tax  levy  to  satisfy  Its  judgment  against 
a  county,  and  State  court  could  not  Interfere;  Friedman  Israel. 
26  Fed.  806,  holding  that  when  case  was  rightfully  removed  from 
State  to  Federal  court,  latter  had  authority  to  order  marshal  to 
take  pro[>erty  attached  by  former  court,  from  sheriff;  United  States 
T.  Lesnet,  60  Pac.  822  (N.  Max.).  holding  a  judgment  on  an  inters 
vention  to  save  a  homestead  from  execution  sale,  merdy  sorole- 
mental  to  the  action  out  of  wUch  the  execution  grew. 

The  Supreme  Court  does  not  consider  the  constitutionality  of  a 
law  where  not  necessary  for  the  detomlnation  of  the  case.  pp. 

53,  66. 

Cited  In  Bronson  v.  KInzie,  1  How.  324,  11  L.  148.  dissenting 
opinion,  arguing  that  a  State  law  prescribing  procedure  on  sale  of 
mortgaged  premises  under  decree,  never  having  been  adopted  by 
Federal  court,  was  not  before  Supreme  Court  for  construction; 
UcOracfcen  t.  Hayward,  2  How.  617. 11  L.  401,  concurring  opinion. . 
arguing  constitutionality  of  State  law  relating  procedure  on 
sales  under  execution,  never  adopted  by  Federal  court,  was  not  a 
question  for  the  dedslon  of  tiie  Supreme  Court;  Thome  v.  San 
Francisco,  4  Cal.  166,  dissenting  opinion;  and  Cook  v.  Gray,  2  Houst 
471.  81  Am.  Dec.  189,  refusing  to  regard  certain  decisions  of  Federal 
Supreme  Court  as  authority  npon  qneatton  of  eonatitutlonaUlj  of  A 
law,  not  necessary  for  decision. 
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10  Wheat  66k  note.  6  I*.  268,  BANK  OF  UNITBD  STATES  T. 
JANUARY. 

Process.—  Congress,  by  process  acts  of  1789  and  1792,  adopted 
the  writ  of  ca.  sa.  In  all  States  In  which  it  was  in  use  as  a  State 
process  at  the  time  contemplated  by  those  acts,  p.  66,  note. 

Olted  In  Moore  t.  Allen,  8  J.  J.  Bfarab.  017.  holding  ea.  ml 
C0Dld  lasne  trom  United  States  conrts  tn  Kentucky  aftw  Ite  abo- 
lition in  Kentncky  by  act  passed  In  182L. 

10  Wheat  66-133.  6  L.  268,  THB  ANTBLOPB. 

Admiralty^  Bight  of  search  Is  a  belUgerent  right,  not  exercisable 
In  time  of  peace,  except  nnder  treaty  or  against  professed  pirates, 
p.  118. 

Slave  trade  Is  contrary  to  the  law  of  nature,  p.  120. 

Olted  In  Osbom  t.  Nicholson.  1  Dill,  224,  F.  a  10,896,  reTersed 
In'  18  Wall,  667,  20  L.  (S&i,  In  argument  that  no  recovery  can  be 
had  on  promissory  note  given  in  Arkansas,  before  secession,  for 
price  of  slBTo;  McBlvalD  t.  Mudd,  44  Ala.  78,  dissenting  opinion, 
in  argument  against  recovery  on  promissory  note  given  in  1864,  for 
price  of  slaves,  and  in  favor  of  validity  of  ordinance  of  constitu- 
tional conventloo  making  slave  contracts  void;  Commonwealth  v. 
Ames.  18  Pick.  211.  where  court  refused  to  return  to  her  owner 
slave  TOlnntarlly  brought  Into  Massachusetts;  Jackson  v.  Phillips, 
14  Allen,  664,  in  discussion  sustaining  bequests  for  benefit  of 
fugitive  slaves,  and  applying  same  to  benefit  of  freedmen  after 
abolition  of  slavery.  See  also  Sims'  Ckae.  7  Onsh.  814,  816,  note 
to  dedidon. 

Intem&tloiial  law.— General  usage  Is  one  of  the  tests  of  Inter- 
national law,  p.  121. 

Xntomattonal  law.—  The  slave  trade,  not  being  contrary  to  Inter- 
national law,  govemmenta  abolishing  It  are  nevertheless  bound  to 
recoguke  Ite  exlstmce,  and  the  rights  growing  out  of  It,  ct  dtlsens 
of  countries  where  It  Is  not  prohibited,  pp.  121,  122,  128. 

Olted  In  Osbom  v.  Nicholson.  13  WalL  657,  661,  20  L.  694,  606, 
holding  recovery  could  be  had  upon  promissory  note  given  In 
Arkansas  for  purchase  of  slave  before  secession;  Dole  v.  Insurance 
Co.,  2  Cliff.  410,  421,  F.  O.  8,966.  applying  principle  by  analogy.  In 
holding  that  destmctlon  of  American  vessel  by  Confederate  cruiser 
was  not  an  act  of  piracy,  nnder  Inteornational  law;  Neal  v.  Farmer, 
9  Ga.  660.  holding  fact  of  Great  Britain  having  consented  to  legality 
of  slave  trade,  did  not  make  African  slavery  an  English  institu- 
tion to  which  rules  of  common  law  were  appllcabto;  Common- 
wealth V.  Aves.  18  Pick.  211.  to  effect  that  Massachusetts  courte 
sbonld  respect  righte  of  dtlsens  of  other  Stetes,  growing  out  of 
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the  1^1  existence  of  slaTery  therein,  so  far  as  tbsf  conld  be 
raq)ected  nnder  Massachnsetts  law;  Sfnu*  Case,  7  Onsh.  814,  SIS, 
note,  to  point  that  courts  of  State  where  slavery  Is  not  recopiized. 
shoold  reo^inlse  Its  legal  existence  In  other  States  and  respect  the 
riKhts  growing  out  of  the  Institatton  In  such  States;  King  t. 
Sarrla.  69  N.  Y.  32.  26  Am.  Bep.  133,  where,  In  suit  in  New  York 
against  special  partner  In  limited  partnership  In  Onba,  the  con- 
tract of  partnership  was  constmed  according  to  Spanish  law. 

Denied  In  Osbom  v.  Nicholson,  1  DllL  224,  F.  C.  10,595;  ovei> 
mled,  18  WalL  667,  20  L.  691;  McBlvaln  t.  Mndd,  44  Ala.  78, 
dissenting  opinion,  In  argument  against  recovery  on  promissory 
note,  given  In  1864,  for  purchase  price  of  slaves. 

Conflict  <ii  laws.—  The  courts  of  one  coontry  cannot  execute  the 
p^ial  laws  of  anottier,  p.  128. 

The  following  citing  cases  affirm  and  apply  this  principle:  Wis- 
consin V.  Insurance  Co.,  127  XT.  S.  290,  32  L.  243,  8  S.  Ot  1374, 
denying  Federal  Supreme  Court* s  jurisdiction  of  suit  brought  by 
State  on  its  domestic  Judgment  for  a  State  penalty  against  dtlaen 
of  another  State;  In  re  Ladd.  74  Fed.  40,  holding  penal  law  of 
Nebraska,  prohibiting  sale  of  liquors,  did  not  extend  to,  and  wu 
not  enforceable  In  military  reservation  which  had  heea  ceded  to 
the  United  States;  Indiana  v.  Oil  Co.,  85  Fed.  873.  denying  Jurisdlc- 
tion  of  Federal  court  because  suit  brought  to  enforce  penal  statute 
of  Indiana;  State  v.  Kirkpatrick,  32  Ark.  120,  holding  State  court 
had  no  Jurisdiction  to  punish,  for  perjury,  one  who  had  made 
false  oath  in  violation  of  act  of  congress;  Succession  of  Hernandez, 
46  La.  Ann.  991.16Sa468,  24L.S.A.S42,  holding  Uw  prohibiting 
marrta«e  of  penHHiB  divorced  for  adultery,  penal,  and  luu  no  extra* 
territorial  effect;  State  v.  Underwood,  4ld  Me.  188,  dissenting  oi^- 
lon,  argnlng  court  had  no  Jurisdletloa  to  convict  prisoner  of  larceny 
committed  In  New  Brunswick,  because  portion  of  the  goods  brought 
to  Maine;  Voorhles  v.  Frisble,  25  Mich.  479,  12  Am.  Rep.  293, 
denying  Jurisdiction  of  State  court  of  suit  by  assignee  to  set  aside 
fraudulent  conveyance  under  Federal  bankrupt  act,  because  the 
law  was  in  the  nature  of  a  penal  enactment;  State  v.  Bamett,  88 
N.  O.  616,  denying  Jurisdiction  of  court  to  punish  crime  of  bigamy 
committed  In  Tennessee;  State  T.  Hall,  114  N.  O.  911,  41  Am.  St 
B^.  8^  18  S.  B.  602,  28  L.  B.  A.  69,  denying  Jurisdiction  of  NorUi 
Carolina  courts  of  murder  committed  by  persons  In  North  Oaro* 
Una  shooting  across  State  line  and  killing  man  in  Tennessee.  See 
note,  76  Am.  Dec.  673,  collecting  authorities;  note,  AttriU  v.  Hun- 
tlngton,  14  Am.  St  Bep.  &S1,  dlscusslnc  question  and  collecting 
authorities. 

Distinguished  In  Flash  v.  Connecticut,  100  U.  S.  877,  27  £*.  969^ 
8  S.  Ot  266,  holding  Individual  liability  of  stockholders  under  a 
New  York  law  not  a  penalty,  and  enforceable  In  another  State; 
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Texas,  etc..  Ry.  Oo.  t.  Cox,  146  V.  S.  604,  86  L.  833.  12  S.  Ot 
908,  where  Federal  court,  sitting  in  Texaa,  entertained  Jurisdiction 
of  salt  for  damages  for  Injury  Inflicted  in  Louisiana  under  Louisi- 
ana law;  to  the  same  etCect  also  Is  Law  t.  Western  By.  of  Ala..  91 
Fed.  819:  Himtlngton  t.  Attrlll,  146  U.  S.  668.  S6  L.  1127.  IS  8.  Ot 
227,  holding  New  York  statute  making  cfficws  of  a  corporation 
who  sign  and  record  false  certificate  of  lAe  amount  of  Its  capital 
stock,  liable  for  its  debts,  not  penal;  Railroad  Oo.  t.  Babcock,  154 
n.  8.  198,  88  L.  961.  14  S.  Ot  981,  holding  administrator  could 
recoTcr  damages  In  Minnesota  for  death  of  his  deceased  in  Mon- 
tana, and  Montana  laws  would  govern;  Tinker  t.  Van  Dyke,  1 
FUpp.  S28.  F.  O.  14,058,  holding  certain  clauses  of  bankrupt  act 
not  penal;  Attrlll  t.  Huntington,  70  Md.  200,  14  Am.  St  Bep.  3S0. 
16  AtL  654,  dissenting  opinion,  argnlng  that  New  York  statute 
making  officers  of  a  corporation,  who  sign  and  record  false  certifi- 
cate of  amount  of  Its  capital  stock,  liable  for  its  debts,  not  penal 
within  meaning  of  the  rule;  Nelson  t.  O.  &  O.  Ry.  Co.,  88  Va. 
974,  14  S.  E.  S3S,  IB  L.  R.  A.  586,  holding  damages  recoverable  in 
Virginia  for  Idliing  deceased  in  West  Virginia,  according  to  West 
Virginia  law.  See  also  Raihroad  Go.  t.  Mase.  63  Fed.  116,  27  U.  S. 
App.  28a  Ralbroad  t.  Ihlenberg,  76  Fed.  879,  48  U.  S.  App.  726,  84 
L.  B.  A.  898.  and  Myers  T.  Railroad,  69  Minn.  478,  W  Am.  St  Rep. 
581. 72  N.  W.  68S.  citing  case,  but  neglecting  to  note  distinction,  hold- 
ing recovery  could  be  had  In  one  State  for  injuries  Inflicted  in 
another,  and  laws  of  latter  would  govern. 

Admiralty*— Burden  of  proof  Is  on  claimant  to  slaves  on  board 

captured  vessel,  to  show  title  In  himself,  p.  125. 

Cited  in  Gedney  v.  L'Amlstad,  10  Fed.  Oas.  148,  151,  where 
negroes  found  on  vessel  seized  off  coast  of  Long  Island,  held,  en- 
titied  to  be  sent  back  to  AMca,  fbe  Spanish  claimant  having 
failed  to  prove  titie  to  tiiem. 

Distinguished  In  De  Lacy  v.  Antolne,  7  Leigh,  449,  dissenting 
opinion,  argnlng  against  release  on  habeas  corpus  of  negroes 
claimed  as  slaves  by  Fortnguese  consul,  who  could  show  no  evi- 
dence upon  which  he  based  his  claim. 

Admiralty.— The  question  of  prize,  or  no  prize,  belongs  to  the 
courts  of  the  captor,  p.  125. 

Fraotlce.—  Supreme  Court  belqg  equally  divided  In  opinion,  the 
decree  of  tiie  lower  court  was  affirmed,  p.  127. 

Cited  to  this  point  in  Bridge  Co.  v.  Stewart,  8  How.  424,  11  L. 
663,  holding  affirmance  of  decree  on  former  appeal,  by  divided  court, 
precluded  examination  on  subsequent  appeal  into  question  of  Juris- 
diction on  such  former  occasion;  Durant  v.  Essex  Co.,  7  WaU.  112, 
10  L.  167.  holding  conclusive  and  binding  upon  tiie  pftrttes  an 
affirmance       divided  cour^  of  decree  of  lower  comt;  Ayres 
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Bensl^,  32  GaL  638,  holding  equal  division  of  State  Supremw 
Oourt  vpon  motion  for  rebearlng  was  denial  of  motion;  Kolb  t. 
Swann.  68  Md.  621,  13  Atl.  380,  holding  Judgment  of  affirmance  by 
equally  divided  court  as  final  and  conclusive  as  If  court  were 
unanimous;  Goddard  v.  Coffin,  2  Ware,  385,  F.  O.  5,490,  to 
effect  that  where  Circuit  Court  divided  In  opinion  on  motion  for 
judgment,  no  affirmative  order  can  be  made. 

MisceUaneouB.—  Cited  In  The  Antelope,  12  Wheat  646,  6  L.  728, 
another  decMcm  In  same  cause;  The  Schooner  Tllton,  6  Masont  471. 
F.  0. 14,054.  as  an  Instance  of  court  Inquiring  Into  tlfle  to  captured 
pro|)erty;  Harrison  v.  Vose,  0  How.  882,  18  L.  188,  as  Instance  of 
consuls  acting  In  behalf  of  their  countrymen. 

10  Wheat  133-146,  6  L.  284,  THE  PLATTSBURG. 

Slave  tradew—  It  Is  sufficient  to  incur  forf^ture  of  vend  under 
slave  trade  acts  It  any  preparations  for  the  Illegal  voyage  are 

made.  p.  141. 

Cited  and  rule  applied  in  United  States  v.  Gooding,  12  Wheat  473, 
6  L.  607,  holding  it  not  to  be  necessary  for  convlctloQ  that  vessel 
should  be  completely  equipped  in  an  American  port  provided  guilty 
Intent  accompanied  the  act;  The  Slavers,  2  Wall.  S80,  17  L.  910, 
holding-  fact  that  cargo  and  equipment  might  have  been  Intended 
for  legal  object  not  available  for  dtfense  where  there  was  evidence 
of  gultty  intent;  The  Wanderer,  1  Sprague,  519,  F.  O.  17^189,  where 
held  that  circnmstance  that  fitment  was  Incomplete  and  no  part  of 
It  exclusively  adapted  to  slave  trade  would  not  prevent  forfeiture 
where  guilty  Intent  present;  Charge  to  Grand  Jury,  SO  Fed.  Gas. 
1027,  to  effect  that  forfeiture  attaches  as  soon  as  any  preparation 
begun  with  Intent  to  use  vessel  in  slave  trade. 

Xaritlme  law.—  Omission  to  register  American  vessel  anew  upon 
sale,  works  forfeiture  of  her  character  as  an  American  vessel,  p.  136. 

Miscellaneous.—  Glted  In  Xhe  Schooner  Tllton,  5  Mason,  471,  F.  0. 
14,064,  aa  an  Instance  ot  a  case  where  court  Inquired  Into  true  title 
to  vessel. 

10  Wheat  146-152,  6  L.  287,  THOMAS  v.  HARVBT'S  HEIRS. 

Equity.—  A  court  of  equity  will  adopt,  by  analogy,  the  period  pre- 
tKrlbed  by  the  statute  of  limitations  tbr  taking  an  appeal,  in  pre- 
scribing time  within  which  bill  of  review  may  be  filed,  p.  151. 

Olted  and  principle  applied  In  Elmendorf  v.  Taylor,  10  Wheat  168, 
6  L.  294,  holding  lapse  of  twenty  years  barred  title  based  upon 
elder  grant  and  entry;  Taylor  v.  Benham,  6  How.  263,  12  L.  145, 
where  court  refused  to  go  behind  executor's  final  account  after  lapse 
«f  twenty  years  and  death  of  parties;  Boon  v.  Oblles,  10  Pet  221. 
9  Ii.  404,  htddlng  complainant's  equitable  right  to  have  conveyance 
«( legal  title  barred  as  to  several  defendants  by  l^se  of  time;  Bicker 
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V.  Powell,  100  U.  S.  109,  25  L.  529,  affirming  decree  refusing  leave 
to  file  bill  of  review  based  on  errors  of  law,  because  petition  filed  too 
late;  Clark  t.  Klllian,  103  U.  S.  769,  26  L.  608,  holding  bill  of  review 
filed  before  time  for  appeal  passed  was  filed  In  time;  Tmst  Oo.  t. 
Wotka,  mu.  8. 23T,  S4  Ii.  m  10  a  Ot       amaxOsig  order  BtrQcbw 
bOls  of  review  from  the  files  because  not  filed  mxOl  after  explratioa 
of  time  within  which  to  appeal;  Taylor  v.  Insurance  Co.,  8  McOrary, 
4S6,  17  Fed.  567,  where  bill  of  review  dismissed  because  not  filed 
until  after  time  within  which  writ  of  error  could  have  been  brought; 
Massie  v.  Graham,  3  McLean,  52,  F.  C.  9,263.  where  leave  to  file 
bin  denied  on  ground  that  due  diligence  in  discovery  of  new  matter 
not  dmwn,  and  more  than  thirty  years  had  elapsed  since  decree; 
Baker  t.  Blddle.  1  Bald.  419,  F.  O.  7M.  holding  bUl  for  an  account 
barred  tqr  formw  accomit  and  vaxaoSiHS     period  more  than  equal 
to  Btatnte  of  limitations;  Dunlevy  t.  Dmilevy.  88  Fed.  462,  dismiss* 
Ing  bill  of  review  based  upon  errors  on  face  of  the  record  because 
not  filed  until  six  years  after  decree  entered;  McDonald  v.  Whitney, 
39  Fed.  467,  and  Reed  v.  Stanley,  89  Fed.  433.  437.  dismissing  bill 
of  review  based  upon  errors  on  face  of  record  because  petition  not 
filed  within  time  limited  for  appeal  on  writ  of  error;  Bector  v. 
Fltigerald,  60  TeO.  61%  10  U.  9.         ^  htddlniK  bill  of  reriew 
could  not  be  aDowM  after  taq^Snxtea  ol  Utae  limited  foe  taking  ap- 
peal; Allen  T.  Onrr^,  41  Oal.  821,  dismissing  complaint  In  nature 
of  bill  of  review  for  new  trial,  on  ground  of  newly-discovered  evi- 
dence, because  not  filed  within  time  limited  for  appeal;  Fillyau  v. 
Laverty,  3  Fla.  108,  where  statute  limiting  time  within  which  to 
present  demands  against  decedent's  estate,  applied  by  analogy  to 
creditor  of  partnership  to  which  deceased  belonged,  filing  bin  In 
equity  to  recover  partnership  debt  from  deceased's  estate;  On^rry 
T,  Dtarhaffi,  U  Oa*  17,  holding  bffl  of  review  «onId  be  filed  within 
twenty  yeu»^  bnt  sot  after,  adopting  the  ShigUfiOi  pmstioe;  Coombs 
T.  Jordan,  8  BUmd  Gb.  82T,  22  Am.  Dec.  274,  holding  statute  limiting 
time  within  which  execution  could  issue  on  a  judgment  at  law.  would 
be  applied  by  analogy  to  decrees  in  equity;  York's  Appeal,  110 
Pa.  St.  82,  2  Atl.  69,  where  creditor  of  estate  presented  claim  in 
Orphan's  Court,  It  was  held  to  be  barred  by  statute  of  limitations 
because  It  would  have  been  so  barred  in  law  court;  Fenwlck  v. 
Macey,  1  Dana  (Ey.).  292,  holding  statute  of  llmltatlonB  appUes  to 
bar  eqtdty  of  redemptloQ  of  alaTes  which  had  beoi  In  adv«se 
posooaslon  of  orli^nal  mortgagee  more  than  five  years;  Moi^an  v. 
Railroad  Co.,  39  W.  Va.  28,  10  S.  B.  592,  applying  ten  days'  limita- 
tion within  which  to  appeal,  by  analogy  to  application  for  writ  of 
certiorari;  Poole  v.  Nixon,  19  Fed.  Cas.  1000,  where  possibility  of 
loss  of  opportunity  to  file  bill  of  review  by  expiration  of  time  given 
as  reason  for  allowing  amendment  of  record  pending  appeal;  United 
states  V.  Rico,  27  Fed.  Cas.  809,  holding  District  Court  bad  iOO 
Inrlsdlction  to  entertain  bill  of  review  where  Dnlted  States  wen 
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gnntr  of  lacues.  See,  also,  note  to  Wetaell  t.  Bnssard,  11  Wbeat. 
818,  6  L.  480.  discussing  statute  of  limltatlonB;  note.  12  Am.  Dec. 
872.  collecting  cases  and  discussing  application  of  statute  to 
analogoos  cases  In  equity;  20  Am.  Dec.  168,  note,  collecting  cases  on 
application  of  statute,  limiting  time  vltbln  ^riilch  to  Ming  vrlt  of 
error  to  bills  of  review. 

Modified  In  Dnsmlnger  t.  Powers,  108  U.  8.  802,  27  L.  786^  2  & 
Ot  661,  holding  bill  of  mlew  filed  In  time,  though  not  wltido  two 
years  after  final  decree,  beeanse  while  an  appeal  was  pending  In 
Supreme  Court  the  control  of  Olrcnlt  Court  over  the  decree  was 
suspended;  United  States  Samperyac,  Hemp.  181,  F.  0.  16.216a, 
holding  the  rme  not  to  be  applicable  where  bill  of  review  based  on 
newly-discovered  evidence.  Distinguished  In  Perkins  v.  Oartmell.  4 
Harr.  274.  275.  42  Am.  Dec.  TOR,  766,  where  held  since  legacies  were 
not  within  statute  of  limitations  respecting  actions  and  entries  con- 
conlng  lands,  the  exertions  thweto  were  not  applicable  In  equity 
to  demand  for  payment  of  legacy,  but  tiie  same  was  barred  for 
staleness.  Modified  In  Jenkins  t.  Prewitt,  S  Blackf.  (Ind.)  9,  holding 
when  bill  of  review  based  on  newly-discovered  evidence,  time  runs 
from  date  of  discovery;  Boyd  v.  Yanderkemp,  1  Barb.  Oh.  288,  deny- 
ing application  for  leave  to  answer  decree  which  had  been  taken 
as  confessed  nine  years  before,  and  upon  which  decree  had  been 
entered  five  years  before.  See  also  Hyde  v.  Lamberson,  1  Idaho,  5^ 
holding  advantage  conld  not  be  taken,  on  demurrer,  of  failure  to 
file  MD  at  review  In  time. 

Bill  of  review. —  Leave  to  file  bill  of  review  on  ground  of  newly* 
discovered  evidence  rests  in  the  sound  discretion  of  the  court,  p.  151. 

ated  to  this  point  In  Dexter  v.  Arnold.  6  Mason.  314,  F.  O.  18,^ 
discussing  circumstances  under  which  leave  should  be  given  by  the 
court  but  dismissing  bill  on  the  merits;  Massle  v.  Graham.  8  Mc- 
Lean, 52,  F.  C.  9.26S,  where  court,  in  exercise  of  Its  discretion, 
denied  leave  to  file  bill;  Blllott  v.  Batcom,  11  Gray.  300,  where  held 
since  leave  to  file  bill  of  review  not  founded  on  errors  In  the  record 
lies  In  the  discretion  of  the  court  findings  of  court  on  petition  to 
file  same  are  not  conclusive,  nor  evidence  of  the  tacts  set  out  In 
the  bill;  Maddox  v.  Apperaon,  14  Lea,  617,  where  court  dismissed 
bill  In  exercise  of  its  sound  discretion.  See  also  note,  20  Am.  Dea 
170.  172. 

Appeal  and  errors  Matters  which  rest  in  the  discretion  of  the 
lower  conrt  are  not  subject  to  review  by  the  Supreme  Court  p.  1SL 

Cited  In  Stelnes  v.  Franklin  Co..  14  Wall.  22,  20  L.  818,  where 
conrt  refused  to  review  action  of  Supreme  Court  of  Missouri  In 
denying  motion  for  rehearing;  Richer  v.  Powell,  100  U.  S.  107.  25 
L.  528.  affirming  decree  refusing  leave  to  file  bill  of  review  based  on 
newly-discovered  evidence  because  It  rested  In  the  soond  discretios 
of  the  court 
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Sqnity  pleading.—  Nimjoli^er  ot  parttea  oomi^naBt  In  a  blU  In 
equity  not  ground  fbr  review  where  defendant  not  Injuriously  af- 
fected tbereby,  p.  162. 

Cttted  in  Bryan  t.  Stevens,  4  Fed.  Cas.  Bll.  holding  trustee*  of  a 
license  to  use  patent  within  certain  territory  need  not  Join  ^uta 
cestuls  que  tnut  In  suit  to  enjoin  infringement 

Miscellaneous.—  Cited  in  Irwin  v.  Meyrose,  2  McOrary,  249,  7 
Fed.  6S^  where  court  sustained  demurrer  to  bill  of  review  which 
sUeged  no  new  matter;  Doter  v.  Arnold,  5  Mason.  S14.  F.  O.  8.866^ 
containing  discussion  of  considerations  which  should  influence  the 
court  In  exercise  of  its  discretion;  Perkins  v.  Rogers,  35  Ind.  141,  9 
Am.  Rep.  652,  to  point  that  advantage  conld  he  tatcen  of  bar  of 
statute  of  limitations  by  demurrer. 

10  Wheat  162-181,  6  L.  289,  ELMBNDORF  V.  TATLOR. 

Statutes.— The  United  States  conrts  adopt  construction  of  State 
laws  by  State  courts,  p.  169. 

The  citations  collect  a  large  number  of  authorities  affirming  and 
applying  this  rule:  Green  Neal.  6  Pet  297.  8  L.  406,  where  Su- 
preme €!ourt  conformed  to  the  more  recent  decision  of  Tennessee 
court  of  a  State  statute;  Luther  v.  Borden,  7  How.  OS,  12  "L.  606, 
following  State  courts  In  holding  question  of  what  was  legal  gov- 
ernment In  Rhode  Island  In  1842,  to  j>e  a  political  one;  Qelpcke  v. 
Dubuque,  1  Wall.  210.  17  L.  527,  dissenting  opinion,  arguing  that 
latest  decision  of  State  court  as  to  constitutionality  of  State  law 
was  binding  on  Federal  courte;  Fairfield  v.  Qallatin  Co.,  100  U.  S. 
fii^  25  L.  646,  overmllng  former  decision  oonstmlng  section  of  State 
Constitntion,  and  deciding  case  according  to  construction  by  State 
Supreme  Court;  McArthur  v.  Scott  113  U.  S.  391.  28  L.  1031,  6  S. 
Ct  667,  recognizing  as  authority  Ohio  cases  construing  State  law 
relating  to  proceedings  to  set  aside  probate  of  wills;  Merrill  v.  Port- 
land, 4  CilCr.  144.  F.  0.  9,470,  where  State  construction  of  State 
statute  relating  to  recovery  from  town  for  injuries  from  defective 
highway  held  obligatory  on  Federal  court;  Wick  v.  Schooner  Stroi^, 
6  McLean,  583,  Newb.  192,  F.  O.  17,007,  holding  court  hound  by 
dedsion  of  State  Supreme  Court  construing  Ohio  statute  as  not 
creating  lien  on  domestic  vessel  in  favor  of  materialmen;  Thompson 
V.  Phillips.  1  Bald.  284,  F.  C.  13,974,  accepting  construction  of  State . 
act  by  State  Supreme  Court;  Goodrich  v.  Chicago,  4  BIss.  20,  F.  C. 
5,642,  holding  decisions  of  State  Supreme  Court  construing  city 
charter,  bound  Federal  court:  Boyle  v.  Arledge,  Hemp.  623,  F.  O. 
1.758,  adoptti^  construction  by  Stete  Supreme  Court  of  State  statute 
repealing  ezceptioh  in  statute  of  limitations  in  favor  of  nonmldento; 
Barker  v.  Jackson.  1  Paine,  564,  F.  O.  988^  following  dedsion  of 
State  court  construing  State  stetnte  aa  a  atatnte  of  limitations,  and 
holding  same  not  repugnant  to  State  Gonstltatltm;  Qrlfflng  v.  Oibb, 
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McAll.  222,  F.  C.  5,819,  holding  court  bound  by  decisions  of  State 
Supreme  Court,  constniing  State  laws;  Mitchell  v.  Llpplocott,  2 
Woods,  472,  F.  C.  9,665,  following  latest  decisions  of  State  court, 
construing  "  married  woman's  law "  of  Alabama;  In  re  Wyllle,  2 
Hotftea.  4Bd,  F.  01 18.112,  vlien  teoxat  £oUowed  local  coiutmctlon  Id 
eonstrnlBff  State  exemption  ham  Wftto>Worl»  do.  Biewlng  Oo^ 
86  Fed.  8S4,  fonowlngr  dedslons  of  Stete  Snpreme  Ooort,  lattier 
than  one  decision  of  Federal  Supreme  Court,  constmblg  State  lflWl| 
holdinf?  city  council  could  grant  privilege  of  laying  water-plpea  to 
river;  B;ito  v.  Gillett,  20  Fed,  103.  following  construction  placed  on 
Canadian  patent  law  by  Canadian  court;  Railroad  Co.  v.  Houston, 
44  Fed.  450,  holding  where  case  removed  to  Federal  court  after 
State  Biq>reine  Court  had  passed  upon  a  demurrer,  the  decision  of 
such  coort  tiiereGii  bomA  the  Federal  court;  Peny  Brown, 
2  Wood,  ft  H.  4S6,  F.  a  11,015.  ft^wlng  dectadona  of  Btete  conrto 
as  to  effect  of  proceedlngrs  In  State  courts  nnder  State  insolvent 
law;  Prentice  v.  Znno.  19  F.  C.  1,272,  where  -  i^iiui  .if  Pennsylvania 
courts,  construing  I'ennsylvania  statute,  m;i Icing  ctM-iani  instruments 
negotiable,  Is  recogiiizoci  as  :intliority;  Udell  v.  The  Olilo,  24  F.  O. 
498,  recognizing  authority  of  State  court  decisions,  construing  State 
stetutes  relating  to  materialmen's  Ileus  on  domestic  vessels. 

Stete  court  citing  cases  have  made  the  following  applications  of 
the  nile:  Bloodgood  t.  GrBsey,  81  Ala.  689,  fcOhndsg  Blaryland 
dedfliona  In  .constniiag  Bf  arylyid  stetate,  relating  to  deeds  of  mann- 
mlsslon;  Broadnax  t.  Bradford,  50  Al^  ItlS,  following  constmctlon 
by  Federal  court  of  United  States  bankrupt  act  of  1867;  Johnson  v. 
State,  91  Ala.  73,  9  So.  72,  following  Tennessee  decisions  construing 
powers  granted  by  charter  to  railroad  company,  where  Alabama 
charter  to  same  company  granted  all  rights,  powers  and  privileges 
conferred  by  Tennessee  charter;  Moore  v.  Cloptou,  22  Ark.  129, 
.holding  note  for  pnrcliaae  of  slaves  void  where  made  to  be  void 
In  Arkansas;  McOlnre  v.  Owen,  26  lova,  2S4.  argnlng  tbat  decision 
of  Btete  court  declaring  a  State  law  unconstitutional,  and  contracts 
made  thereunder  void,  should  bind  the  Federal  tribunals;  United 
States  V.  Hawkins,  4  Mart.  (La.)  (N.  S.)  328.  recognizing  authority  of 
decisions  of  Federal  court  construing  Federal  statute;  Cucullu  v. 
Insurance  Co.,  5  Mart  (La.)  (N.  S.)  472,  IfJ  Am.  Dec.  203,  holding 
conclusive  the  comitructlon  given  to  Mexican  Constitution  In  Mexico, 
Bostaintag  competency  of  ^Rlze  courts  estebllshed  b^re  adoption  of 
Constltntlon;  Saul  v.  His  Oredltora,  6  Mart  (N.  S.)  687.  16  Am.  Dec. 
221,  denying  authority  of  other  foreign  decisions  upon  a  question 
sufficiently  determined  by  Spanish  law,  which  formed  part  of  the 
law  of  Louisiana;  Conrad  v.  Prieur,  5  Rob.  (Lm.)  57.  recognizing 
authonty  of  decision  of  District  Court,  so  construing  Federal  bank- 
rupt law,  that  mortgagees  iu  Louisiana  were  entitled  to  the  same 
privileges  as  mortgagees  under  other  Stete  systems;  Hill  v.  Boston, 
122  Mass.  380,  23  Am.  Bep.  366.  in  argument,  explaining  certain 
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Federal  casea  where  points  decided  by  them  otherwise  than  as  con- 
tended for  In  case  at  bar,  were  so  decided  pursuant  to  this  rule; 
Hclntyre  t.  Ingraham,  S5  Ulss.  68,  sustaining  power  of  State  court 
to  declare  State  law  consHtatlon^  as  spiled  in  case  at  bar,  anA 
denyln?  application  of  Federal  decisions  h<ddinK  such  statute  un- 
constltntional  except  under  similar  circumstances;  Laird  t.  Railroad 
Co.,  62  N.  H.  262,  18  Am.  St  Rep.  566,  where  court  held  that  liabil- 
ity for  destruction  of  building  In  Vermont  by  Are  from  railroad 
locomotive  determined  by  Vermont  statute,  and  endeavored  to  ascer- 
tain the  construction  placed  upon  such  statute  In  Vermont;  Hale  v. 
Lawrence,  21  M.  J.  L.  745,  dissenting  opinion,  recognldng  as  au- 
thority the  decisions  of  New  York  courts  construing  New  York 
statute  relating  to  destruction  of  buildings  to  prev«it  spread  of 
fire;  Works  v.  Lawrence.  23  N.  J.  L.  697,  67  Am.  Dec.  422,  In  argu- 
ment to  effect  that  where  a  construction  of  New  York  statute  had 
been  adopted  by  courts  of  that  State  it  should  be  final;  Jessnp  v. 
Oamegle.  80  N.  Y.  446.  36  Am.  Rep.  646,  adopting  construction 
placed  upon  Iowa  statute  by  Iowa  courts;  Matheny  v.  Oolden.  5  Ohio 
St  430,  dissenting  opinion.  In  argumeat  against  authority  of  decis- 
ions of  United  States  Supreme  Court  construing  a  law  otherwise 
than  as  previously  construed  by  State  Supreme  Court;  Bank  v. 
Knoup,  6  Ohio  St  487,  dissenting  opinion,  arguing  against  authority 
of  United  States  Supreme  Court  to  reverse  decision  of  State  Supreme 
Court  construing  State  law;  Skelly  v.  Bank,  9  Ohio  St  616.  In  argu- 
ment recognizing  authority  of  National  Supreme  Court  decisions 
upon  questions  within  their  Jurisdiction;  Pow%ll  v.  De  Blane,  23. 
Tex.  76,  following  construction  placed  upon  Mississippi  statute  by 
courts  of  that  State,  In  determining  whether  upon  marriage  In  * 
MlsslBdppl  with  a  woman  owning  slaves  the  husband  acquired  such 
a  right  therein  as  would  become  absolute  upon  deatii  of  wife  in 
another  State;  Brownsville  v.  Basse,  36  Tex.  603,  denying  Jurisdic- 
tion of  court  to  hold  a  divestiture  of  titie  to  lands  by  the  former 
Mexican  authorities.  Invalid;  Ninlck  v.  Iron  Works,  26  W.  Va.  192, 
following  Ohio  decisions  determining  the  character  of  the  individual 
liability  of  stockholders  created  by  an  Ohio  statute;  Newcomb  v. 
Smith.  2  Plnn.  1S8,  construing  law  copied  from  another  State  1^  the 
construction  upon  It  In  such  State;  ^^aolding  t.  Ballway  Go,*  80 
Wis.  120;  11  Am.  Bep.  664,  holding  that  tf  Bnglisb  statuts  passed 
shortiy  before  the  Bevolntion,  became  part  of  common  law  of  this 
country,  the  construction  subsequentiy  placed  upon  It  by  English 
courts  applied  to  It  here  as  well.  Cited,  arguendo.  In  Idler  v.  Borg- 
meyer,  65  Fed.  924,  28  D.  S.  App.  332;  Hilton  v.  Guyot  159  U.  S. 
194,  40  L.  119,  16  S.  Ct  166,  considering  a  French  Judgment;  United 
States  V.  New  Bedford  Bridge,  1  Wood,  ft  M.  448.  F.  G.  16,867,  but 
not  «4^1ytng  prin<dple. 

Distinguished  in  Beals  v.  Hale,  4  How.  64,  11  L.  878,  where  de- 
cision of  State  court  not  treated  as  a  preced«kt  becaoae  not  one  of 
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last  resort;  Foxcroft  t.  MaUett,  4  How.  379.  11  L.  1020.  holding  that 
adjudications  of  State  court  Id  respect  to  demandant's  title  not  con- 
elnslTe  upon  Federal  court,  because  particular  question  not  deter- 
mined,  and  the  question  one  of  common  law,  not  of  State  statute; 
modified  in  Bargess  t.  SeUgman,  107U.  S.S4»27I<.865,2S.Ot22» 
collecting  cases,  holding  decision  of  State  Supreme  Court  contrary 
and  subsequent  to  decision  on  same  point  by  United  States  (^rcult 
Court,  not  authority  for  Supreme  Court  where  course  of  State  court 
decisions  on  subject  not  settled;  modi  fled  In  Lorlng  t.  Marsh,  2 
GUtr.  810.  F.  O.  8,B14,  denying  motion  to  continue  cause  until  decision 
of  case  pending  In  State  court  between  same  parties.  luTOlvIng  un- 
decided question  of  State  law  common  to  both  suits;  Hart  t.  Bur- 
nett, 16  OaL  603,  quoting  Fozisoft  t.  Hallett,  supra,  in  argument 
to  support  decision  limiting  apjtllcatton  of  last  decision  on  same 
genmU  subject;  Faulkner  t.  Hart,  82  N.  Y.  421.  S7  Am.  Bep.  680. 
denying  autiiorl^  of  Hassacbusetts  decisions  which  held  that  com- 
mon carrier  ceased  to  be  liable  as  such  upon  unloading  goods  and 
storing  In  warehouse,  because  the  question  was  one  of  commercial 
law,  not  of  a  State  statute;  Vaughan  t.  Phebe,  Mart  &  T.  24,  17 
Am.  Dec.  779,  holding  Yirglnla  decisions  upon  admissibility  of  evi- 
dence In  suit  for  freedom  not  binding  on  Tennrasee  court,  though 
entitled  to  respect 

Public  lands. —  A  call.  In  an  entry  for  land,  for  a  survey  made 
more  than  three  months  before,  is  sufficiently  certain  under  the 
laws  and  decisions  of  Kentucky,  such  prior  surrey  b^ng  presumed 
>  to  have  been  recorded,  p.  165. 

.  Public  lands.— Where,  in  Kentucky,  an  entry  called  for  a  survey 
made  less  than  three  months  prloi*  thereto,  but  after  the  expiration 
of  three  months  from  such  surrey  an  amended  entry  was  made, 
the  entry  dates  from  the  amendment  and  Is  entitled  to  the  notoriety 
of  the  surr^  as  a  matter  of  record,  p.  166. 

Bqtiity  pleading  and  practice.—  The  rule  requiring  all  parties  in 
Interest  before  the  court  is  subject  to  discretion  of  court  and  may 
be  modified  according  te  circumstances  for  promotion  of  Justice,  and 
fact  l^t  persons  In  interest  cannot  be  reached  by  process,  should 
not  prevent  a  decree  between  others  whose  rights  can  be  completely 
decided,  p.  108. 

A  number  of  authorities  upon  this  point  are  collected  by  the 
citations:  West  v.  Smith,  8  How.  410,  12  L.  1134,  holding  not  neces- 
sary to  Join  a  devisee  of  property  situated  in  another  Jurisdiction 
and  residing  there  himself,  and  whose  rights  could  not  be  affected 
by  the  deddon;  Goldsmith  v.  QlQlland.  10  Sawy.  619,  24  Fed.  157, 
iMlfflng  where  several  persons  claimed  undivided  Interests  in  real 
estate  adversely  to  one  In  possession,  latter  need  not  Join  all  in  suit 
to  quiet  title;  Society  r.  Town,  2  Paine,  642,  F.  C.  13,166,  holding 
joinder  of  <Hie  interested  In  subject-matter  of  suit,  but  whose  rights 
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not  affected  thereby,  not  necessary;  Trecothlck  v.  Austin,  4  Mason, 
37,  F.  O.  14.164,  holding  perBona  who  had  ceased  to  have  Interests 
whieh  ovnld  be  affected  Iff  tl»  4ecre«,  not  aaeswmy  parttes;  Hartl- 
wm  T.  Umm,  1  Stosy,  66k  F.  O.  6^14^  holUBag  oMVt  owBOd  <U«peBM 
wltti  joinder  of  one  wbo,  If  a  puty.  wonld  owt  jurlsdleaon,  vtwm 
decree  -would  not  affect  his  rights;  Soydam  v.  Truesdale,  6  Mcliean, 
'463,  F.  O.  13.G56,  holding  where  mortgages  sold  pending  bill  for 
their  foreclosure,  vendees  need  not  be  made  parties,  as  their  rights 
would  not  be  affected  by  so  doing;  Barney  v.  Baltimore,  1  Hughes, 
3S1,  F.  0. 1,029,  to  point  that  court  could  not  take  Jurisdiction  where 
necessary  piurtles  resided  beyond  territorial  Jurisdiction  of  court; 
Oragory  Btnft,  89  Fed.  Til,  balding  certain  partte«  iodlspensaUe 
In  snlt  for  proceeds  of  note  dqjoetted;  Oook  T.  I4u^«^  7S  Fed.  704, 
42  V.  S.  App.  42,  where  grantee  of  commlselBner  of  school  lands 
conveyed  a  portion  of  such  land,  such  subsequent  grantee  was  not 
indispensable  party  to  suit  to  set  aside  deeds  from  commissioner 
to  his  grantor  and  others;  Mining  Co.  v.  Dangberg,  81  Fed.  87,  90, 
held  persons  who  used  waters  of  stream,  but  claimed  no  rights 
adverse  to  plaintiff,  not  necessary  parties  to  suit  to  determine  plain- 
tUTs  rights  as  against  itartles  claiming  adversely;  Davis  v.  Davis, 
89  Fedw  688,  b^UUng  salt  maintainable  to  atitovee  claim  against  de- 
fendant's share  of  an  estate  without  joining  other  dlstribatees; 
Bryan  t.  Stevens,  4  F.  0.  511,  holding  trustees  ot  a  license  to  on 
patent  within  certain  territory  need  not  join  tb^  cestols  que  tmat 
in  suit  to  enjoin  infringement. 

In  the  State  courts' are  the  following  citations  applying  this  prin- 
ciple: Lucas  T.  Bank,  2  Stew.  (Ala.)  291,  to  effect  that  principal 
bank  not  Indispensable  party  where  Its  branch  was  made  party 
and  bad  notice  of  all  proceedlniis;  Marr  v.  Bmitbwick,  2  Port  870, 
liolding  ittKdrent  partnw  of  dtfoiduitfa  testator,  who  is  beyond 
the  jurisdiction  of  the  court,  not  Indispensable  party  to  suit  brought 
to  subject  estate  of  deceased  partner  to  partnership  debt;  Walker  v. 
Miller,  11  Ala.  1086,  where  held  that  beneficiaries  under  assignment 
for  benefit  of  creditors,  not  necessary  parties  defendant  to  bill  to 
subject  a  steamboat  to  Hen  of  mortgage  previously  executed  by 
assignor  to  plaintiffs;  Holman  v.  Bank,  12  Ala.  423,  holding  minor 
beir  byroad  tIaSo  JndadlctkHi  «C  the  court,  not  necessary  party  to 
s^  to  whl<A  ber  fio-b<d>  ts  deCwdant  hmSvtag  tltls  of  nxit  oo^ieir 
to  veal  estate^  as  decree  will  not  affect  title  of  sndi  absent  minor 
bdr;  Bank  v.  Lee,  11  Conn.  120.  27  Am.  Dec.  716,  where  certain 
defendants  having  made  various  promissory  notes,  Indorsed  by  an- 
other defendant,  to  whom  they  executed  mortgage  to  secure  him, 
bcUd  tbat,  in  suit  by  holders  of  some  of  such  notes  to  subject  such 
mortgaged  property  to  payment  of  them,  holders  of  the  others  not  In- 
aqtenaable  purtlee;  Lawrence  v.  Bokes,  68  Me.  U7,  holding  parties 
In  Intense  bemA  the  JurlsdlctloD  of  the  oonrt,  not  indispensable 
psMss  wbors  decies  can  be  mads  vltiioiit  affecting  sodi  absentessi 
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Machine  Oo.  v.  GroTer,  etc.,  Go.>  110  Mass.  8,  holding  bill  not  de- 
murrable for  failure  to  Join  foreign  corimration  beyond  Jurisdiction 
of  court;  Pavement  C3o.  v.  Seminary,  43  Minn.  468,  45  N.  W.  870,  to 
effect  that  though  original  contractor  necessary  party  to  suit  by 
•nb-contractor  to  foreclose  mechanic's  Hen,  where  he  was  named 
AS  party  but  not  brought  in,  oonrt  should  glre  an  <^portnnl^  to 
bring  blm  In;  McFtke  t.  Wells,  M  Miss.  146,  holding  that  a  decree 
In  a  suit  to  which  plalntUTs  Intestate  was  not  a  party,  though  in- 
terested in  the  subject-matter,  was  binding  on  the  parties,  but  not 
on  the  Intestate;  Brlckson  t.  Nesmlth,  46  N.  H.  S75,  where  court 
held,  in  suit  against  stockholders  for  corporation  debts,  some  of 
whom  were  ontslde  the  State  and  refused  to  submit  to  Jurisdiction, 
whole  amount  could  be  made  out  of  defendants  within  the  State; 
Oolt  T.  Lasnler,  9  08w.  880,  holding  question  to  be  one  of  discretion 
for  ttie  court  and  ordering  cause  to  stand  over  In  ord»  to  give 
opportunity  to  bring  In  necessary  iiartleB;  Bplrey  t.  Jenkins,  1  Ired. 
Bq.  128,  where  held  that  in  suit  against  surety  on  guardian's  bond, 
principal  ha^ng  died  insolvent,  co-surety  residing  out  of  the  State 
not  necessary  party  defendant;  Stlmson  t.  Lewis,  36  Vt  93,  granting 
relief  as  between  parties  litigant,  though  some  of  the  parties  In 
Interest  not  made  defendants,  where  they  were  very  numerous  and 
decree  would  not  materially  affect  absentees'  Interests;  Smith  t. 
Ford,  48  Wis.  141,  145.  2  N.  W.  147.  ItSO,  holding  that  mere  naked 
tmstee  not  witbin  Jnrlsdlctlon  of  the  court  not  necessary  party  to 
nit  to  subject  trust  estate. 

Distinguished  In  Mallow  t.  Hinde,  12  Wheat  197,  6  L.  600,  direct- 
ing dismissal  of  bill  without  prejudice,  because  final  decision  could 
not  be  made  without  affecting  rights  of  absent  parties  In  Interest; 
Shields  V.  Barrow,  17  How.  142,  15  L.  161,  reversing  decr^t  and 
directing  dismissal  where  parties  In  interest  not  properly  Joined: 
Oallfomla  t.  8.  P.  Oo.,  157  U.  8.  251,  80  L.  601, 16  8.  Ot  600.  dismiss- 
ing blU  tm  want  of  Jt^nder  of  necessary  parties  who  could  not  be 
Joined  without  ousting  Jurisdiction;  Alexander  t.  Homer,  1  McGrary, 
646.  F.  O.  169,  dlsmlsiting  UU  brought  by  payee  of  promissory  note 
to  compel  second  payment  thereof,  for  failure  to  Join  Indorsee  and 
holder  to  whom  note  had  been  paid.  Cited  In  Machine  Co.  t.  Singer 
Co.,  8  Blatchf.  127,  P.  C.  4,884,  but  distinction  not  noted  by  court, 
holding  failure  to  Join  parties  whose  rights  are  affected  by  the 
decree  held  fatal:  Conolly  t.  Wells,  83  Fed.  208.  dismissing  bill  for 
want  of  Joinder  of  one  who  was  co-ezecntor  with  defendants,  alleged 
to  be  ontdde  the  Jurisdiction  of  the  court,  and  who  If  made  party 
would  oust  Jurisdiction  of  court  See  Bateau  t.  Bernard,  3  Blatchf. 
248,  F.  O.  Iljt79;  see  also  Oooklngham  t.  Ferguson,  8  Blatchf.  495, 
4  Bank.  Beg.  642,  F.  O.  8,182,  expressly  declining  to  decide  point,  re- 
ferring to  decisions  thereon;  Hamilton  t.  Railway  Co..  49  Fed.  418, 
421,  holding  corporation  which  contracted  with  plaintiCts  to  build 
railroad,  but  sold  out  road  to  defendant  who  had  notice  of  plain- 
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tiffs*  Interest,  In  violation  of  contract,  not  Indispensable  parties  la 
snit  to  bave  defendants  declared  tnutees  for  plalntilb;  Ohadbonm 
T.  Ooe,  45  Fed.  826.  dismissing  blU  In  eqaltr  against  trustee  of  com- 
plainant's debtor  to  subject  property  alleged  to  bave  been  fraudu- 
lently conveyed  to  him  because  debtor  not  a  party  and  complainant 
had  no  Judgment  against  him;  Robs  t.  Orockett,  9  La.  Ann.  338, 
holding  an  Interested  corporation  an  Interested  party,  but  not  ex- 
pressly noting  distinction;  Hallett  t.  Hallett,  2  Paige  Ch.  18,  holding 
certain  persons  whose  interests  Inseparably  connected  with  claims 
<^  parties,  to  be  necessary  parties. 

Statute  of  UmitatlonB.—  Adverse  possession  for  a  period  of  time 
snffldent  to  bar  ejectment  at  law,  constitutes  a  bar  In  equity,  p.  176. 

The  following  citing  cases  In  the  Supreme  Court  affirm  and  Tari> 
ously  apply  this  principle;  Peyton  v.  Stlth,  6  Pet  494,  8  L.  203, 
holding  the  possession  of  respondent  by  his  tenants  for  more  than 
twenty  years  barred  complainant's  equity;  MlUer  v.  Mclntyre,  6 
Pet  66.  8  L.  322,  holding  complainant's  rights  barred  by  adverse 
possession  of  twenty  years;  Boone  v.  Chiles,  10  Pet  221,  9  L.  404, 
where  equitable  right  of  complainant  to  have  conveyance  of  legal 
title  li^d  to  have  been  barred  as  to  sev^al  d^endanta  tqr  adverse 
possession;  Taylor  v.  Benham,  S  How.  263,  12  L.  146,  where  court 
refused  to  go  behind  executor's  final  account  after  lapse  of  twenty 
years;  Landsdale  v.  Smith,  106  U.  S.  392,  27  L.  219,  1  8.  Ct  3S0, 
holding  bill  offering  to  pay  sums  due  and  praying  permission  to 
redeem  real  estate  bad  on  demurrer  becanse  barred  by  lapse  of  time; 
PhiUipi  T.  PhllUpe,  llfi  U.  S.  159.  29  L.  340,  5  8.  Ot  1185.  holding 
lapse  of  more  than  twenty  years  after  repudiation  of  trust  1^  trus- 
tee and  notice  thereof  to  cestui  que  trust  barred  proceedings  against 
trustee  for  setflement;  Spetdel  v.  Henrlci.  120  V.  S.  887,  30  L.  72(K 
7  S.  Ct  612.  where  plaintiff  had  been  mem&er  of  socialistic  com- 
munity, lapse  of  fifty  years  barred  proceedings  on  his  part  for  re^ 
covery  of  his  share  of  the  property. 

In  the  Inferior  Federal  courts  are  the  following:  Amory  v.  Law- 
rence. 3  Cliff.  633.  F.  C.  336,  holding  right  to  redeem  a  mortgage  not 
barred  because  twenty  years  not  expired;  United  States  v.  Beeb^ 
4  McCrary,  17. 17  Fed.  40,  collecting  and  fflscnsslng  cases,  and  hold- 
ing lapse  of  time  constituted  good  defense  against  goTemment  not 
by  analogy  to  any  statute  of  limltatlcms.  but  on  general  principles 
of  equity;  Hall  v.  Russell,  3  Sawy.  615,  F.  O.  5.943,  holding  statute 
barred  recovery  by  heirs  of  settier  under  donation  act  of  Oregon 
against  government  patentees;  Manning  t.  Haydeo,  6  Sawy.  877, 
F.  G.  9,043,  applying  test  of  statute  of  limltetions  to  suit  for  real 
estate  against  constructive  trustee,  and  holding  same  not  barred 
because  time  of  statute  had  not  expired;  Bice  v.  Martin,  7  Sawy. 
343,  8  Fed.  480,  dismissing  Mil  fbr  partnership  Interest  In  band  of 
cattle  and  ranch  on  account  of  complainantfs  laches  In  neglecting 
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to  assert  Us  rlgbts  dnrlng  lifetime  of  owner  and  for  fonr  years  after 
repudiation  of  partnersblp  by  blm;  Lakln  t.  Mln.  Go..  11  Sawy.  24S, 
26  Fed.  844,  holding  court  would  apply  four  years*  statnte  of  limita- 
tions, and  complaint  being  wltbin  tbat  time  was  not  barred; 
Norris  t.  Haggln,  12  Sawy.  61.  28  Fed.  278,  holding  Oallfomla  stat- 
ute <tf  limitations  made  expressly  applicable  to  suits  in  equl^,  must 
be  so  constmed  In  Federal  courts;  Boblnson  t.  Hook,  4  Mason,  151, 
note,  F.  O.  11,066,  holding  bill  for  account  of  money  recdved  for 
use  of  plaintiff  barred  by  statute  of  limitations;  8.  O.,  p.  153,  note, 
holding  even  If  case  be  considered  one  of  Implied  trust,  the  statute 
applied;  Scott  T.  Evans,  1  McLean.  489,  F.  C.  12,529,  where  held 
that  though  statute  of  limitations  not  applicable  because  not  pleaded, 
plalDtifiTs  claim  barred  by  lapse  of  time;  Dexter  t.  Arnold,  3  Sunm. 
155,  169,  F,  C.  3.859,  holding  redemption  barred  under  Rhode  Island 
statute  limiting  redemption  period  of  mortgages  made  before 
to  twenty  years;  Baker  t.  Whiting.  8  Sumn.  486,  F.  O.  787,  holding 
statnte  of  limitations  applicable  to  a  trust  estate^  and  plaintiff  not 
barred  because  time  not  expired;  Baker     Biddle,  1  Bald.  419,  F.  O. 
7S4,  holding  period  of  limitation  for  action  at  law  having  run.  bill 
for  an  accounting  was  barred;  Fisher  v.  Boody,  1  Curt  219,  F.  0. 
4,814,  dismissing  bill  to  rescind  deed  where  plalntlfT  guilty  of  laches; 
Almy  T.  Wilbur,  2  Wood.  &  M.  403,  F.  C.  256,  holding  statute  did  not 
begin  to  run  against  mortgagor  of  machinery  so  as  to  bar  redemp- 
tion until  demand  and  refusal;  Fussell  t.  Hugho.  8  Fed.  396^  where 
State  statute  of  limitations  applied  by  analogy  to  bar  Ull  in  equity, 
based  on  equitable  title,  to  recover  lands;  Taylor  v.  Holmes,  14  Fed. 
611.  holding  bill  to  perform  contract  to  convey  land  barred  by  statnte 
of  llmltatlouB;  Merrill  v.  Town,  66  Fed.  167.  holding  statute  of 
limitations  barred  suit  to  charge  town  as  trustee  of  proceeds  from 
sale  of  bonds  which  had  been  adjndged  invalid;  Dugan  v.  O'Donnell, 
68  Fed.  089,  Where  held  that  suit  to  have  respondent  declared  trustee 
tor  complainants  barred  by  lapse  of  seventeen  years  from  time  of 
nptlce  of  repudiation  of  trust;  Merrill  v.  Town,  72  Fed.  464.  84  T7.  S. 
App.  615,  holding  statute  of  limltetions  barred  suit  to  charge  town 
as  trustee  of  proceeds  from  sale  of  bonds  which  had  been  adjudged 
Invalid;  Bartlett  T.  Ambrose.  78  Fed.  844,  42  U.  S.  App.  881,  holding 
adverse  possession  under  void  tax  deed  during  period  of  statute  of 
limltatlonB  barred  recovery,  even  though  complainant  not  guilty  of 
laches;  In  re  O'Neale,  6  N.  B.  B.  428,  18  Fed.  Cas.  694,  holding  that 
the  statute  of  limitations  ran  In  favor  of  a  residuary  legatee  who 
took  realty  subject  to  charge  of  a  certain  sum  to  be  paid  three  years 
after  testator's  death,  he  not  being  a  direct  trustee;  Hemmlck  v. 
Standard  Oil  Co..  01  Fed.  834.  refusing  to  order  accounting  on  State 
claim  though  not  barred  by  the  statute. 

In  the  State  courts  the  following  indorse  and  rely  upon  this  prin- 
ciple: Jones  V.  Watklus.  1  Stew.  (Ala.)  103.  to  effect  that  plaintiff's 
acting  under  mistake  of  law,  having  permitted  remedy  at  law  to 
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be  barred  hy  itatnte,  equity  would  not  Interfere;  Tlllotaon  t.  Ken- 
nedy, 5  Ala.  412,  39  Am.  Dec.  333,  holding  that  puWlc  dlBarowal 
by  tenant  of  landlord's  title,  followed  by  poBseaslon  dnrlnc  iMcei^ 
larar  putod,  tan  acttd&  of  ejeetment;  Dantej''  t.  Daidegr,  22  Ark.  89% 
holding  a  claim  of  dower  was  barred  by  lapse  of  more  than  tea  years 
from  husband's  death;  Haskell  t.  Bailey,  22  Oonn.  672,  holding  fore- 
closure of  mortgage  barred  by  lapse  of  time  equal  to  period  by  which 
right  of  entry  barred;  Rice  v.  Pennypacker,  5  Houst.  378,  holding 
claims  of  complainant  for  partnership  balance  due  his  intestate, 
being  barred  at  law  by  statute  of  limltatldns,  were  barred  in  equity; 
Pillyau  V.  Laverty,  3  Fla.  108,  where  statute  limiting  time  within 
which  to  present  demands  against  a  decedent's  estate  applied  by 
analogy  to  creditor  of  partnership  to  which  deceased  belonged,  filing 
bill  to  recover  debt  from  decedflBtft  estate;  Morgan  v.  Morgan,  10 
Oa.  303,  to  point  that  possession  of  mortgaged  property  by  mort- 
gagee for  twenty  years  necessary  to  bar  equity  of  redemption; 
Moore  v.  Moore,  103  Ga.  526,  30  S.  E.  539,  collecting  cases,  refusing 
to  relieve  from  bar  of  statute  attached  because  of  parties'  mutual 
mistake  at  law;  Manning  v.  Warren,  17  IlL  268,  holding  possession 
Iqr  mw^caeor's  grantees,  and  payment  of  taxes  during  period  at 
statute  o£  liattatlcHM  barred  suit  mnrtgagee^s  assignees;  Doe  t, 
Hearicl;  14  Ind.  SM^  holding  poasosstm  under  dalm  of  tltie  dnring 
period  of  statute  barred  record;  Wright  v.  Leclalre.  3  Iowa,  232, 
holding  statute  of  limitations  governing  real  actions,  applicable  to 
suit  for  specific  performance  of  contract  for  sale  of  lands;  Johnson 
V.  Hoplcins,  19  Iowa,  53,  holding  suit  for  specific  performance  of 
contract  for  conveyance  of  real  estate  barred,  either  by  statute  of 
limitations  or  for  stateness;  OeUiard  t.  Sattler,  40  Iowa,  167,  holding 
■iKtatB  of  UmilBtlinu  appUed  to  bar  recoTwy  where  property  kM 
under  deed  vt  teort  thw  bjt  itfalntQTa  aaoeatw  to  seeue  «  debt, 
Imt  sals  made  otherwise  than  as  proTlded  in  deed;  Venwtck  t. 

Macey,  1  Dana  (Ky.),  291,  292,  holding  statute  of  limitations  barred 
equity  of  redemption  of  slaves  which  had  been  in  adverse  possession 
of  original  mortgagee  more  than  five  years;  Ralls  v.  Hughes,  1 
Dana,  408,  holding  right  of  dower  barred  in  equity  by  lapse  of 
twenty  years;  Dugan  v.  Gittings,  3  Gill,  161,  43  Am.  Dec.  318,  hold- 
tog  time  not  having  expired  within  which  right  of  entry  would  be 
banrad,  bOl  tat  neovwy  of  real  eatate^  tbemtamt  not  bftnrad;  COaw 
T.  Bank,  2  Md.  Oh.  268,  holding  claim  to  an  anmatr  dMmed  to  be  a 
charge  on  realty,  barred  by  adverse  possession  and  lapse  of  more 
than  twenty  years;  Campau  v.  Chene,  1  Mich.  407,  holding  when 
land  deeded  on  conditions  which  were  not  performed,  grantor's 
equity  barred  by  possession  of  grantee  and  those  claiming  under 
idm,  for  forty-seven  years;  Iler  v.  Routh,  3  How.  (Miss.)  296,  when 
iNld  that  possession  under  deed  from  one  heir  of  original  ilfiosaiod 
ownw  for  polod  at  more  than  twenty  years  uFter  majority  of  a  co- 
belr,  tanod  lecoveir  bgr  latter;  lIcNalr  t.  Lo^  M  Uo.  809;  M  Am. 
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Dec  80.  holding  iwtltlon  In  nature  of  bill  to  redeem  mortgage, 
barred  by  adverse  possession  by  strangers  to  mortgage,  holding 
under  sherllTs  deed  during  period  of  statute  of  limitations;  Hill  v. 
Bailey,  8  Mo.  App.  89.  where  held  that  adverse  possession  by  one 
originally  a  mortgagee,  during  period  of  statote  of  UmiiatlonB,  coo- 
ferred  title  on  him. 

Other  State  conrts  dtlng  and  apidylng  cases  are:  Ohapln  t. 
Wright,  41  M.  J.  Bq.  442.  5  AtL  676,  holding  statute  of  limitations 
barring  right  of  entry  applicable  by  analogy  to  bar  equity  of  re- 
demption; Coles  T.  Vanneman.  51  N.  J.  Eq.  329,  18  Atl.  471.  holding 
lapse  of  eight  years  barred  redress  In  equity  for  fraud  In  obtaining 
mortgage;  Jackson  t.  Waldron,  13  Wend.  204,  holding  more  than 
twenty  years'  possession  by  one  originally  equitable  mortgagee,  and 
his  devisee,  gave  complete  legal  title;  Humbert  t.  Trinity  Church, 
24  Wend.  615,  holding  bill  to  determine  boundaries  and  for  an  ac- 
counting barred  by  tmnty  years'  occupancy  of  luid  in  dispute;  Hum- 
bert T.  Trinity  Churdi,  7  Paige,  197,  holding  bill  to  recover  rents  and 
profits  barred  by  more  than  twenty  years*  adverse  possession;  Sar- 
rowe  T.  Beam,  10  Ohio,  503,  where  a  widow  was  within  the  excep- 
tion of  the  statute  of  limitations,  her  dower  was  not  barred  for 
stalenesB,  since  the  statute  as  a  whole  was  applicable;  Clark  v. 
Potter,  32  Ohio  St  61.  where  possession  under  claim  of  title  during 
period  of  statute  of  limitations  by  one  originally  a  mortgagee,  barred 
redemption;  Strimpfler  t.  Boberts,  18  Pa.  St  802,  67  Am.  Dec.  617, 
holding  action  of  ejectment  and  to  declare  a  trust  based  on  alleged 
equitable  title,  barred  by  adverse  possession  during  period  of  statute 
of  limitations;  York's  Appeal.  110  Fa.  St  83.  2  Atl.  69,  where 
creditor  of  decedent's  estate  presented  claim  in  Orphans'  Court  it 
was  held  to  be  barred  by  statute  of  limitations  because  it  would 
have  been  in  law  court;  Mowry  v.  Providence,  io  R.  I.  66,  holding 
title  could  be  acquired  by  adverse  possession  to  property  previously 
dedicated  to  the  use  of  a  limited  portion  of  the  population;  Patton  v. 
UcGlnre,  Mart  &  Y.  346,  In  argument  applying  reason  of  rule  by 
analogy,  holding  statute  of  frauds  as  binding  on  court  of  equl^  as 
on  court  of  law;  Hickman  v.  Galther.  2  Yerg.  207.  holding  seven  years' 
adverse  possession  under  claim  of  title  barred  claim  by  entry  in 
equity;  Hughes  v.  Brown,  88  Tenn.  687.  690,  692,  13  S.  W.  288,  8  L.  R. 
A.  483.  discussing  rule  and  exceptions,  holding  suit  to  subject  trust 
estate  to  payment  of  Judgment  against  former  trustee  for  debt  in- 
curred by  him  for  benefit  of  trust  estate,  barred  in  equity  by  statute 
of  limitations;  Kennedy  v.  Baker,  59  Tex.  157,  holding  the  two-year 
statute  of  limitations  barred  recovery  In  court  of  equity  of  money 
held  by  defendant  as  constructive  trustee  for  plalnttfT;  Cresap  v. 
McLean,  5  Leigh  (Va.),  390,  where  defendant  having  had  actual 
possession  under  elder  patent  longer  than  period  which  would  bar 
entry,  plaintiffs  alleged  equity  was  barred;  Baker  v.  Morris,  10 
liclgh,  316,  dissenting  opinion,  arguing,  recovery  in  equity  on  per- 
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■onal  twnd  where  liability  has  been  denied  by  obligor  for  more  than 

twenty  years,  barred  by  lapse  of  time;  Swann  v.  Thayer,  36  W.  Va. 
53,  54,  14  S.  E.  425,  holding  laches  barred  recovery  of  real  estate 
purchased  by  creditor  at  void  sale,  under  deed  of  trust,  where  be 
and  his  alienees  held  same,  claimlag  title  for  more  than  seventeen 
years ;  Fawcett  v.  Fawcett,  86  WlB.  888, 80  Am.  St  Bep.  8f7, 65  N.  W. 
406,  holding  the  statute  not  to  bar  equity  as  between  trustee  and 
cestol  ^le  tnut 

See  also  12  Am.  Dec  872,  note,  collecting  cases;  also.  14  Am.  Dec. 
765,  note  upon  necessity  of  color  of  title;  note,  34  Am.  Dec.  725,  as 
to  effect  of  statute  of  limitations  between  trustee  and  cestui  que 
trust;  99  Am.  Dec.  390,  note  upon  same  point;  54  Am.  Dec.  130,  note 
upon  refusal  of  relief  because  of  laches;  nee  also  Wetsell  t.  Bos- 
sard,  11  Wheat  S18»  note,  Qh.486. 

Blatliicalslud  In  Bhode  Island  t.  Hassachnsetts.  15  Pet  2T8» 
40  I*.  TSQk  holding  nde  not  i^tllcalde  to  p^tlcal  communities, 
especially  as  special  drcmnstances  were  aUeged  which  prevented 
complainant  from  asserting  her  riglits;  Gray  v.  Jodl's,  4  MtrCrary, 
521,  14  Fed.  87,  holding  owner  of  equitable  title  to  uuoccupied  lands 
not  barred  by  statute  of  limitations  in  absence  of  any  adverse  posses- 
sion; Trecotliiclc  t.  Austin,  4  Mason,  32,  note,  F.  G.  14,164,  holding 
statute  did  not  run  against  cestui  que  trust  where  trustee  havlttg 
died  the  trnst  property  was  distinct  and  separable  from  his  own  es- 
tate. Modified  In  Doe  T.  McLoUey,  1  Ala.  748,  luOiang  statute 
scribing  time  within  which  claims  could  be  presented  against 
deceased's  estate,  did  not  bar  foreclosure  of  mortgage  on  part  of  real 
estate  belonging  to  such  estate.  Distinguished  in  Phalen  v.  Clark, 
19  Conn.  435,  50  Am.  Dec.  258,  holding  statute  of  limitatious  iu- 
appllcable  to  bar  bill  for  recovery  by  owner  of  lottery,  from  ticlcet 
agent  and  a  confederate,  of  sum  of  money  procured  by  them  from 
him.  tiiroDgh  frand;  Perkins  t.  Cantwell,  4  Mtar.  274,  ^  Am. 
Pee.  755,  Ttfflt  wlme  hiM.  since  legacies  were  not  wttbm  statute 
of  Hmftstlons  respecting  actifHis  and  entries  concerning  lands,  the 
exceptions  thereto  were  not  applicable  In  equity  to  demand  for 
payment  of  legacy,  but  the  same  was  held  barred  for  staleuess; 
Dnimmond  v.  Green,  35  Md.  151,  admitting  the  rule  but  holding  it 
inapplicable  under  the  facts  of  the  case;  Varick  v.  Edwards,  1 
Hoff.  Ch.  417,  holding  rule  not  applicable  because  possession  not 
adverse;  BnUlTan  v.  liatimer.  86  S.  0.  430,  14  S.  &.  935,  where 
possesitftoa  of  defienduits,  rtalmhtg  nnder  trustee,  -with  iMtlce  <^ 
the  trust  held  not  to  be  adrerse  so  as  to  bar  recovery  by  cestui 
que  trnst  Distinguished  In  WllUams  t.  Lewis,  5  Leigh  (Va.),  001,. 
holding  bill  for  specific  performance  not  barred  by  statute  of 
limitations  where  defendant's  decedent,  for  valuable  consideration, 
put  plaintiff  in  possession  of  and  agreed  to  convey  to  him  land,  to 
which  he  had  not  then,  but  defendant  afterwards  acquired,  the 
legal  title.  Bee  also  Stmnghan  and  Others  t.  Wright,  4  Band.  4B7., 
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where  court  annonnceil  the  doctrine  but  refused  to  apply  It  nntU 
such  time  as  It  shonld  be  determined  by  action  at  law  whethei 
defendant  was  barred  there. 

Miscellaneous.—  Cited  In  Parkins  t.  Bogers,  85  Ind.  141,  9  Am. 
Rep.  662.  Olted  In  McKalry  T.  Bell,  1  Terg.  608,  to  point  t^t  de- 
mand not  necessary  when  note  made  payable  at  tpedfled  time  and 
place. 

10  Wheat  181-102,  6  L.  297.  OABNBAL  T.  BANES. 

Fartiea. —  Jurisdiction  of  a  Federal  conrt  In  equity  as  between 
partiea  orer  whom  Federal  conrt  has  Jurisdiction  will  not  be  ousted 
by  Joinder  of  those  over  whom  It  has  not,  If  unnecessary,  jf.  188. 

Olted  and  principle  applied  In  Hatch  t.  Ballroad  Co.,  6  Blatchf. 
116.  F.  O.  6,204.  holding  plaintiff  could  not  deprive  defendant 
of  right  of  removal  to  Federal  court  by  Joining  merely  formal 
parties;  Herlot  v.  Davis,  2  Wood.  &  M.  232.  F.  O.  6,404,  where 
court  took  Jurisdiction  as  between  plaintiff  and  a  defendant  whose 
interest  was  distinct  from  that  of  certain  nominal  defendants, 
<dticens  of  same  State  with  plaintiff;  Bowman  t.  Wathen,  2  McLean. 
879,  F.  O.  1,740,  if  certain  plaintiffs  wan  Imivoperly  Joined  conrt 
conld  proceed  as  between  parties  properly  before  it;  Harrison  v. 
Urann,  1  Story,  66,  F.  0.  6,146,  overmling  plea  by  two  defendants 
that  a  third  defendant  that  did  not  appear  was  a  citizen  of  same 
State  with  plaintiff;  Pond  v.  Sibley.  19  Blatchf.  197,  7  Fed.  135, 
holding  citizenship  of  officers  of  defendant  corimratlons  could  not 
affect  right  of  removal  to  Federal  court,  such  officers  being  merely 
formal  parties;  Insurance  Oo.  t.  Svendsen,  74  Fed.  848,  holding  com- 
plainant conld  amend  by  omitting  a  m&nij  nominal  par^  defendant 
over  whom  court  had  no  Jurisdiction;  Tug  B.  Oo.  v.  Brlge.  88  Fed. 
820,  holding  complainant  could  amend  by  dropping  citizen  de- 
fendants where  decree  could  be  rendered  as  between  the  parties 
remaining;  Gtordon  v.  Slmonton,  10  Fla.  196,  where  conrt  held  Its 
Jurisdiction  was  not  affected  as  to  parties  properly  before  It,  by 
Joinder  of  a  foreign  executor  who  could  not  defend  under  State 
law;  Howard  v.  Gannon.  11  Rich.  Bq.  26,  76  Am.  Dec.  739,  to  edfect 
that  Oircnit  Court  conld  not  have  taken  Jurisdiction  where  some 
of  the  necessary  parttes  defendant  were  dtiaens  of  the  same  State 
with  plaintiff;  Shields  t.  Barrows,  17  How.  140,  IS  L.  161,  directing 
dismissal  where  parties  to  a  compromise,  resldli^  In  same  State 
with  pWntiff.  were  Indispensable  parties  to  a  bill  to  rescind; 
Florida  V.  Georgia.  17  How.  608.  16  L.  200.  In  argument,  to  point 
that  where  party  necessary  for  a  decree  not  Joined,  conrt  shoulil 
refuse  to  act;  Smith  v.  Bines,  2  Sumn.  860,  F.  O.  18.100.  remand- 
ing to  State  conrt  suit  for  damages  arising  out  of  tort,  because 
defendants,  aome  of  whom  wen  cltlcena  of  same  State  with  plaln- 
tur,  were  Jointly  Uable;  Conolly  t.  Wells,  88  Fed.  208,  holding  a 
nonresident  co-executor  to  be  such  an  indispensable  par^  to  a  btU 
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without  him. 

Bqiui^  plewHug. —  Decree  mast  be  mutalned  tbe  allegatloiu 
ti  ftw  parttea  and  prottfa  In  ft9  cana^  p.  189l 

Cited  and  rule  applied  In  Harrison  v.  Nixon,  9  Pet  512,  D  L.  212, 
dissenting  opinion,  holding  failure  to  prove  allegations  in  the  bill 
a  proper  sabject  for  inquiry  in  appellate  court;  Tilghman  v.  Tllgh- 
man.  Bald.  491,  F.  O.  14,045,  holding  plaintiff  alleging  written  con- 
tract could  not  recover  on  proof  of  a  verbal  one;  Phelps  v.  Elliot 
8B  Fed.  401,  dlsmlBslng  bill  becaose,  though  facte  proved  eetab- 
Haldiiff  cumqAalnanlfi  title,  mxh  flKta  wraa  not  aBeffOd  In  the  IMU; 
Iforgaa  t.  OratAn.  t  Port  (Ala.)  4?^  holffing  »  d«r«idant  entmed 
to  no  baoitft  ftom  proof  of  fact  not  alleged  in  his  answer;  Olemente 
T.  Kanogg,  1  Ala.  333,  reversing  decree  for  variance  between 
allegations  and  proof;  Graham  v.  Tankersley,  15  Ala.  047,  holding 
chancellor  properly  refused  decree  upon  proof  not  responsive  to  any 
of  the  allegations  of  the  pleadings;  Ansley  v.  Robinson,  Iff  Ala. 
798,  holding  that  decree  could  not  embrace  matters  not  alleged 
In  the  bill  even  though  admitted  by  defendant;  NoUey  t.  Bogen* 
8S  Atk.  331^  zvranring  decree,  because  facts  npon  which  rendered 
not  dM&i«ar  aHetea  in  tbe  bm;  West  t.  McGnr^,  4  Blackf.  246, 
where  decree  reversed  becans©  not  era  stained  by  fiie  alie^tlona 
or  the  proof;  Buck  v.  McCaughtry,  5  T.  B.  Mon.  221,  holding  evi- 
dence of  facts  not  alleged  In  the  bill  Inadmissible;  Bayne  v.  State, 
62  Md.  115,  dissenting  opinion,  arguing  that  it  was  necessary  for 
plaintiff  to  allege  and  prove  fraud  in  grantee  In  order  to  support 
daeraa  setting  aside  deed  claimed  to  be  In  fraud  of  creditors; 
Warren  Glaas  Works  Oo.  v.  Coal  Co.,  65  Md.  549,  5  AtL  204, 
afflrmlng  Jndgmeut  for  defendant  for  faflnn  of  mUteane*  to  support 
averments  of  declaration;  Bedford  t.  WU&uai^  5  Gold.  207,  holding 
matters  appearing  In  the  proof  alone  and  not  otherwiBe  In  the  record 
could  not  constitute  ground  for  reversal;  Keene  v.  Wheatley,  14 
Fed.  Cas.  188,  holding  matters  not  alleged  in  bill  could  not  constl- 
tnto  taala  fbr  deevas  In  flmr  of  ecRnplabiaat 

Allan*. —  The  treatr  of  1T78  with  France  aecniea  to  dttMna  or 

subjects  of  either  power  the  privilege  of  holding  landa  In  the 
territory  of  the  other,  p.  189. 

Olted  In  Pollard  v.  Klbbe.  14  Pet  413,  10  L.  519,  concurring 
opinion,  anstaining  Spanish  grant  In  formerly  disputed  territory, 
uidw  a.  proTlfllfHi  of  treaty  of  ceaalon  thereof  to  United  States; 
Hanoaateln  V.  Idmham,  liOO  U.  S.  489;  S6  L.  680^  holding  that 
a  Swiss  deTlaee  of  Virginia  realty  la  entitled,  nndar  the  treaty  of 
1850,  to  sell  same  and  export  tbe  proceeds;  Baldwin  T.  Frank,  120 
TJ.  S,  703,  30  L.  772,  7  S.  Ct  765.  dissenting  opinion,  arguing  that 
proTlslons  of  the  treaty  with  China,  conferring  certain  rights  and 
prlvil^ea  npon  resident  Chinese,  was  adf-Qpaimttng;  Parrotfa 
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Ohlnese  Case,  6  Bavj.  871,  1  Fed.  SOS,  boldlng  rdd  provlBlonB  of 
OaUfornla  Constitution  and  code,  depriving  resident  Chinese  of 
rights  and  privileges  secured  to  them  bj  treaty  of  1868;  People  t. 
Gerke.  6  CaL  382,  386,  sustaining  power  of  Federal  government 
to  confer  upon  aliens  right  to  Inherit  lands  and  sell  same  and  with- 
draw proceeds  by  treaty  with  Prussia;  Opel  v.  Shoup,  100  Iowa, 
424,  69  N.  W.  663.  37  L.  B.  A.  687,  provisions  of  trea^  securing  to 
subjects  of  king  of  Bavaria  a  qualified  right  to  Inherit  realty, 
prevail  over  State  law  conflicting  therewith. 

Miscellaneous. —  Cited  In  Dnrant  v.  Bssex  Co.,  7  WalL  ll<^  19 
L.  166,  as  Instance  of  Supreme  Court  dlrectlju;  dismissal  without 
prejudice  In  a  proper  case. 

10  Wheat  192-204,  6  L.  300,  McCORMICK  v.  SULLIVANT. 

tTnlted  States  inferior  courts  being  of  limited,  bot  not  inferior 
Jurisdiction,  their  Judgments  are  reversible  on  writ  of  error  or 
appeal  for  failure  of  record  to  show  Jurisdiction,  bnt  they  are  not 
void  tberefw,  pp.  199,  200. 

Numerous  citing  cases  have  affirmed  this  doctrine,  applying  It 
as  follows,  considering  first  Supreme  Court  citations:  Bank  v. 
Moss,  6  How.  40,  12  L.  334,  holding  final  Judgment  by  Circuit 
Court  could  only  be  disturbed  for  want  of  Jurisdiction  by  the 
Supreme  Conrt;  Brwin  v.  Lowry,  7  How.  180,  12  L.  StS,  holding 
that  final  Judgment  of  Federal  court  could  not  be  attacked  collat- 
erally in  State  court,  for  want  of  Jurisdiction;  Kennedy  v.  Bank,  8 
How.  611.  12  L.  1219,  holding  that  though  proceedings  were  erroneous 
for  want  of  allegation  of  citizenship  of  parties  they  were  not  for 
that  reason  void;  Des  Moines  Go.  v.  Homestead  Co.,  123  U.  S.  657, 
81  L.  204,  8  S.  Ct  220,  holding  not  void  an  unreversed  Judgment 
of  Federal  conrt  where  Jurisdiction  did  not  appear;  Cuddy, 
Petitioner,  131  U.  8.  284,  88  L.  ISO,  9  S.  Ct  704.  holding  that  Juris- 
diction of  court  In  contempt  proceedings  could  not  be  uwalled 
collaterally  on  application  for  Ttrlt  of  habeas  corpus;  In  re  Cooper, 
148  U.  S.  506,  36  L.  248,  12  S.  Ct  462,  holding  decree  of  District 
Court  In  admiralty  could  not  be  attacked  collaterally  on  applica- 
tion for  writ  of  prohibition;  Evo^s  v.  Watson,  166  U.  S.  533,  39  L. 
623,  16  S.  Ct  432.  where  held  decree  of  Circuit  Court  could  not  be 
attack^  In  collateral  proceedings  In  same  conrt  for  want  of  Juris- 
diction; DoweU  v.  Applegate.  162  C.  &  8S0,  38  L.  467,  14  S.  Ct  616. 
holding  nnrerersed  deraee  of  Circuit  Court  Unfflng  nprai  parties, 
and  conld  not  be  treated  as  a  nullity  by  State  coort  because  Juris- 
diction had  not  appeared;  Cutler  v.  Huston,  1S8  U.  S.  430,  30  L. 
1042,  16  S.  Ct  871,  holding  judgment  of  Olrcnlt  Conrt  could  not  be 
treated  as  void  In  collateral  proceeding  on  ground  that  diverse 
citizenship  of  parties  had  not  appeared;  In  re  Lennon,  166  C.  S. 
668.  41  L.  1112,  17  &  Ct  660,  where  diverse  citizenship  of  plaintiff 
and  defendants  appeared  on  the  record  In  Circuit  Court,  contrary 
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not  permitted  to  be  shown  and  Judgment  assalleiS  Hwrtfmr  od 
petition  for  habeas  corpus. 

In  the  Inferior  Federal  cottrta  are  the  foUowlDK,  relying  upon  the 
above  mle:  Brown  v.  Noyes,  2  Wood.  &  M.  80,  F.  C.  2,023,  holding 
Federal  court  conld  not  treat  Its  own  final  judgment  as  nullity, 
nor  vacate  same  on  motion,  for  failure  of  record  to  show  Jurisdic- 
tion; Spelgel  V.  Meredith,  4  Bias.  127,  F.  0.  13.227,  holding  an  alle- 
gation In  a  bill  to  quiet  tltie  of  Ignorance  of  citizenship  of  certain 
defendants,  such  defect  as  would  defeat  Jarlsdlctlra  and  rendee 
any  decree  thereon  liable  to  reversal;  Fldellter  v.  United  States 
1  Sawy.  156. 1  Abb.  (U.  8.)  579,  V.  0. 4.765.  holding  allegatioa  of  sels- 
ure,  in  libel  to  condemn  vessel,  necessary  to  jurisdiction,  and  failure 
to  allege  same  ground  for  reversal  on  appeal;  Farmers',  etc.,  Co.  v. 
McKinney,  6  McLean,  10,  F.  C.  4,fl67,  when  Circuit  Court  refused 
to  regard  Its  decree  in  former  case  a  nullity  because  Jurisdiction 
did  not  appear  therein;  Holmes  v.  Kallroad  Co.,  7  Sawy.  392,  9  Fed. 
237,  denying  Federal  jurisdiction  of  a  cause  of  action  already 
finally  determined  in  a  proceeding  In  a  State  court,  deciding  tiia 
question  of  Inhabitancy  of  the  parties;  In  re  Eaton*  61  Fed.  80B, 
holding  in  collateral  proceeding  on  application  for  habeas  corpus 
order  of  injunction  not  void  for  failure  of  record  to  show  juris- 
dictional facts;  Sklrving  v.  Insurance  Co.,  59  Fed.  745,  19  U.  S. 
App.  442,  refusing  to  enjoin  execution  of  Judgment  obtained  In 
Circuit  Court  for  failure  of  record  to  show  Jurisdiction;  Poltz  v. 
Railway  Co..  60  Fed.  318,  19  U.  S.  App.  576,  collecting  cases,  hold- 
ing jurisdiction  of  Federal  court  to  condemn  land  In  a  suit  in  which 
final  Judgment  rendered,  not  subject  to  collateral  attadc  in  proceed- 
Ing  between  same  parties  to  enjoin  ejectment;  Bx  parte  Lennon, 
64  Fed.  322,  22  IT.  S.  App.  661.  holding  Jurisdiction  of  court  to 
grant  injunction  In  former  proceeding,  unassailable  for  lack  of 
diverse  citizenship  of  parties  on  petition  for  habeas  corpus  by  one 
committed  for  contempt  for  violating  injunction;  Pullman  Co.  v. 
Washburn,  66  Fed.  794,  holding  defendant  in  suit  to  collect  Judg- 
ment rendered  by  Circuit  Court  could  not  aasall  jurisdiction  of 
former  suit  for  Inadequacy  of  amount  In  controvert;  Board  t. 
Piatt.  79  Fed.  571.  49  XT.  S.  App.  216,  222,  holdli^  Judgment  of 
State  court  having  Jurisdiction  of  parties  and  sabject-matter  not 
liable  to  collateral  attack.  In  Federal  court,  for  fraud  or  error; 
Dexter  Co.  v.  Sayward,  84  Fed.  303,  denying  right  of  court  in 
a  collateral  proceeding  to  pronounce  void  a  Judgment  of  Circuit 
Court  and  mandate  of  Supreme  Court  in  cause  removed  from  State 
court,  though  record  falls  to  show  ground  for  removal;  Ludlngton 
T.  The  Nucleus,  IS  Fed.  Gas.  1095,  holding  District  Oourt  being  oi 
Umlted  Jurisdiction  had  no  Jurisdiction  of  contract  toe  fdntlsUns 
materials  at  home  port  on  lake  In  building  vessel.  In  absence  of  stat- 
ute, conferring  same;  In  re  McDonald,  16  Fed.  Gas.  28,  to  point  titat 
Jnilediction  of  Federal  court  after  Judgment  had  been  rendered 
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eonld  not  be  qnestloned  for  failure  of  record  to  show  Jurisdictional 
fiicta,  In  collateral  proceeding  on  habeas  corpna. 

In  tbe  State  courts  the  syllabus  principle  has  been  dted  and 
rolled  upon  as  follows:  Wyman  t.  Campbell,  6  Port  244,  81  Am. 
Dec.  601,  to  effect  that  judgment  of  Orpbans*  Oourt  of  Alabama 
void  unless  Jurisdictional  facts  appeared  of  record,  it  being  a  court 
of  special  Jurisdiction;  Mugent  t.  State,  18  Ala.  624,  defining 
"inferior  courts"  according  to  Alabama  Constitution;  Pearce  t. 
Iron  Works,  82  Ala.  72,  holding  Federal  couit  Judgment  not  subject 
to  collateral  attack  on  ground  of  want  of  diverse  dtlsenshlp  of 
parties;  Busteed  t.  Parsons,  64  Ala.  401.  26  Am.  Bep.  693,  holding 
District  Court  though  of  limited  Is  not  of  Inferior  Jurisdiction,  and 
Judge  thereof  not  liable  personally  for  erroneously  Issuing  warrant 
for  arrest  upon  affidavit;  Goodman  v.  Winter,  64  Ala.  420.  where 
court  held  sentence  of  Probate  Court  to  be  conclusive  except  In 
a  direct  proceeding  for  its  vacation  or  reversal;  Borden  v.  State, 
11  Ark.  641,  54  Am.  Dec.  232,  holding  that  an  Arkansas  Probate 
Court  being  a  court  of  superior  Jurisdiction  Its  decree  could  not  be 
pronounced  a  nullity;  La  Croix  v.  Commlseloners,  4S  Conn.  696, 
defining  "Inferior  courts"  In  State  Gonstltntlon;  Kenny  v.  Grew, 
18  in.  462,  concurring  opinion,  arguing  In  favor  of  validity  of  State 
court  Judgment  in  collateral  action,  though  Jurisdictional  facts 
did  not  appear;  Haywood  v.  Collins,  60  111.  342,  dissenting  opinion, 
arguing  against  liability  of  Judgment  of  State  court  of  superior 
Jurisdiction  to  collateral  attack  for  want  of  Jurisdiction;  Hays  v. 
Ford,  66  Ind.  66,  holding  complaint  to  enjoin  collection  of  Judg- 
ment because  of  plalntifTs  discharge  In  bankruptcy,  not  demurrable 
for  failure  to  show  Jurisdiction  to  grant  discharge;  Wright  v.  Marsh, 
2  G.  Greene,  108,  holdliUT  Judgment  of  a  territorial  court  not  void  for 
failure  of  the  record  to  show  all  Jurisdictional  facts;  Ward  v. 
Gozzens,  3  Mich.  258,  In  suit  for  false  Imprisonment,  holding  order 
of  Federal  court  directing  issue  of  capias  not  void,  though  facts  did 
not  authorize  It;  Grand,  etc.,  Co.  v.  Gray.  38  Mich.  468,  defining  Juris- 
diction of  muDlclpaf  courts,  holding  their  Judgments  binding  until 
reversed,  though  no  Jurisdiction  be  shown  of  record;  Jim  v.  State, 
8  Mo.  163)  discussing  effect  In  appeUate  court  of  omission  of  Juris* 
dictioual  facts  from  record  In  murder  trial;  Beed  v.  Vaughn,  10 
Mo.  448,  where  held  bill  to  enjoin  Judgment  Included  In  bankrupts 
schedule  need  not  show  Jurisdiction  of  District  Court  to  grant  the 
discharge;  Johnson  v.  Beazley.  66  Mo.  260,  27  Am.  Rep.  282,  holding 
record  of  appointment  of  administrator  conld  not  be  regarded  as  a 
nullity  in  a  collateral  proceeding  because  record  failed  to  show 
Jurisdictional  facts;  State  t.  Ralney,  74  Mo.  284,  to  point  that  judg- 
ment of  Fedraal  court  not  subject  to  collateral  attack  In  State 
court 

Other  State  conrt  citing  and  app^ing  cases  are:  Sttredge  t. 
Bmerson,  15  N.  H.  268,  to  point  that  Federal  court  coold  not^  In  a 
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collateral  proceeding,  regard  Judgment  of  State  court  as  Told,  though 
same  might  be  reversible  for  error  in  Federal  Supreme  Court; 
Sherman  v.  Hanno,  66  N.  H.  166,  28  All.  21,  holding  reference  In 
a  mortgage  to  a  deed  for  description  of  premises  not  ground  for 
collateral  attack,  on  judgment  of  foreclosure;  Bnasel  t.  Works,  85 
K.  J.  Xb  820^  h^OlBg  jttdgaieiit  ^  JmBtteMf  Court  In  TSvar  Jener 
not  to  be  liable  to  attaidt:  coUatendlr;  Ba6kmaa  CJow^  1  N.  T. 
SOT.  and  Ohemmig  t.  JudBOn,  8  N.  T.  201,  holding  dlsebai^  In  ImuiIe- 
ruptcy  where  offered  !n  evidence,  cannot  be  regarded  as  a  nullity 
for  failure  to  show  Jurisdictional  facts;  Lessee  v.  Jeffries,  12  Ohio, 
271.  40  Am.  Deo.  478.  in  argument  to  point,  that  mere  failure  to  show 
Jurisdiction  on  record  In  a  collateral  proceeding  does  not  invalidate 
Judgment  of  court  of  general  Jurisdiction;  Sheldon  v.  Newton,  3 
Ohio  St.  COO,  to  effect  that  proceedings  of  Court  of  Oommon  Fleaa  not 
tD  1»  v^EBidied  aa  fa^wltd  In  a  eoIIat«8l  inoeoedlBg  fm  mere  faUnm 
Is  alunr  aU  JmdBdldltmia  fluts;  Ttomgwi  t.  l^le,  3  watts  &  a. 
16S.  b(ddlnff  tt  error  for  State  court  In  collateral  proceeding  to  regard 
proceedings  of  District  Court  as  void;  Snperrlsors  t.  Le  Clerc,  3 
Plnn.  327,  holding  that  as  County  Courts  were  limited  in  their  Juris- 
diction, the  record  must  show  that  they  acted  within  their  powers; 
Williamson's  Case,  26  Pa.  SL  23,  67  Am.  Dec.  386.  holdfnE:  State 
Supreme  Court  could  not  review  Judgment  of  District  Court  m 
application  tor  habeas  oorpna;  Vincent  t.  Davidaon,  1  Kan.  App. 
91%  43i  V»e,  882,  biding  Jodtrment  of  sa  inferior  court  eotOd  not 
be  qnesttimed  or  set  aside  in  a  coBatHal  proceeding  wbere  record 
showed  Jurisdiction.  CSted  also  In  dlssmting  opinion,  McKutt  v. 
Bland.  2  How.  22.  25.  11  L.  164,  16S,  arguing  as  to  Federal  jnxto- 
diction  for  diverse  citizenship. 

Modified  In  Kingsbury  v.  Buckner,  134  U.  S.  67.'),  L.  1057,  10 
8.  Ct.  646,  holding  that  Judgment  is  void  and  may  be  collaterallj 
attacked  where  party  against  whom  rendered  was  never  before  tbm 
court;  W«s  Werz,  11  Mo.  App.  35,  holding  that  the  presamptim 
In  CaTor  at  jndgnraats  «f  snperlOT  oonrta  li  omflned  to  proceedings 
according  to  course  of  common  law;  Morse  t.  Presby,  25  N.  H. 
801,  to  effect  that  decree  of  District  Court  In  bankruptcy  was  liable 
to  collateral  attack,  its  powers  In  such  cases  being  special;  In  re 
Booth,  3  Wis.  180,  holding  Judgment  of  District  Court  void  where 
record  afflnmatlTOtr  lilKnnkl  it  to  hare  acted  irttliOQt  Jnriadli^on. 

The  inferior  courts  of  the  United  States  are  courts  of  limited 

Jurisdiction,  p.  199. 

Cited  In  United  States  v.  Ta-wan-ga-ca,  Hemp.  805,  F.  0.  16,486, 
^>plylng  the  rule  in  holding  District  Court  for  Arkansas  could  not 
ttte  eognlsance  of  crime  committed  ontslde  of  the  district;  tTidted 
Mates  T.  New  Bedford  Bridge,  1  Wood,  ft  M.  488,  F.  a  15.867, 
drar'tnc  Otrenlt  Coort^  ptm&e  to  paniidi  a  nolsance  In  maintaining 
a  \xUtg»  «fm  naTigable  waters.  In  absoice  of  antbttrtty  from 
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Ocmlllet  of  laws. —  Law  of  place  where  land  Is  situated  goTenu 
as  to  the  title  and  disposition  of  real  property,  pp.  201-204. 

The  citations  collect  a  number  of  anthorltiea  afflrmii^  and  ap- 
plying this  principle,  as  foOows:  Taylor  Benham,  a  How. 
273,  12  L.  149,  holdliu;  that  necessity  for  recording  will,  directing 
lands  to  be  sold  by  executor,  depends  npon  law  of  State  where 
lands  lie;  United  States  t.  Fox,  94  U.  S.  320,  24  L.  193.  holding  that 
devise  to  United  States  of  lands  In  New  York  was  void  under 
New  York  law,  limiting  devises  of  lands  to  natural  persons  and 
domestic  corporations;  Brine  v.  Insurance  Co.,  96  U.  S.  635,  24  Jj. 
861,  holding  State  law  giving  mortgagor  twelve  months  to  redeem 
after  sale  under  foreclosure,  and  his  Judgment  creditor  further  time, 
governed  the  VeAeral  courts;  Bobertson  y.  Plckrell,  109  U.  S.  611. 
27  L.  1050,  8  8.  Ot  409,  to  effect  that  probate  of  will  of  real  estate 
in  Virginia  did  not  pass  title  to  realty  in  the  District  of  Columbia, 
where  not  so  provided  by  law  of  the  District;  Schley  v.  Car  Co., 
120  U.  S.  580,  30  L.  791,  7  S.  Ot  732,  holding  that  transfer  of  realty 
to  be  legal  must  be  according  to  the  lex  rel  sitae;  Langdon  v. 
Sherwood,  124  U.  8.  82,  31  L.  346,  8  S.  Ct  431,  holding  that  State 
statute  proTiding  that  judgment  or  decree  of  court  therein  for  con- 
veyance of  land,  after  certain  time  operated  as  conveyance,  applied 
to  Federal  court  decree;  AxnAt  v.  Griggs,  1S4  U.  S.  321,  88  L  920, 
10  S.  Ct  559,  where  held  that  under  Nebraska  statutes  court  could 
acquire  Jurisdiction  to  quiet  title  to  realty  by  constructive  service 
against  nonresident  defendants;  Magoun  v.  Bank,  170  U.  S.  280, 
42  L.  1041,  18  S.  Ct  596,  sustaining  Illinois  Inheritance  tax  law  and 
right  of  State  to  make  such  taxes  lien  on  realty;  United  States  v. 
Bala,  3  Hughes,  606,  F.  C.  14,496,  sustaining  power  of  State  legis- 
lature to  authorize  lease  of  space  on  river  for  dock,  notwithstand- 
ing United  States  was  thereby  impeded  in  use  of  portion  of  its 
wharf;  McGIasfeey  v.  Barr.  47  Fed.  160,  holding  that  in  order  for 
will  probated  in  another  State  to  pass  realty  in  Ohio,  law  relative 
to  recording  of  same  in  county  where  land  situated  must  be  com- 
piled with;  Billings  v.  Mln.  Co.,  61  Fed.  344,  10  U.  S.  App.  1, 
holding  laws  of  State  in  which  mining  property  was  situated 
determinative  of  right  of  aliens  to  Inherit  same  from  an  alien,  sub- 
ject only  to  direct  proceedings  on  part  of  United  States  under  Its 
laws  to  defeat  their  titte;  MaglU  v.  Brown,  16  Fed.  Cas.  447,  in 
argument  npon  legality  of  obtain  devises  and  bequests  for  pious 
and  charitable  uses,  to  point  that  disposition  of  realty  Is  subject  to 
laws  of  State  in  which  it  is  situated;  In  re  Zng,  80  Fed.  Cas.  948. 
16  Bank.  Beg.  280.  281,  conforming  to  rule  of  ^te  decisions, 
holding  realty  held  In  common  by  members  of  partnership  not 
partnership  assets;  Leavens  v.  Butler,  8  Port.  401,  holding  decree 
of  State  court  distributing  real  estate  of  decedent  Inoperative  upon 
lands  In  other  States;  Goodman  v.  Winter.  64  Ala.  428,  declaring 
Becessity  for  conformity  to  law  of  State  in  whl^  land  Is  situated. 
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Improving  derlae  of  such  land  by  one  domiciled  In  anotb«r  State; 
Apperson  v.  Bolton,  29  Ark.  427,  to  effect  that  widow's  dower  right 
determined  by  law  of  State  In  which  land  1b  situated;  S.  O..  pp.  436, 
4S7,  declaring  necessity  for  conformity  to  ArkanBas  law,  requiring 
probate  of  foreign  will  before  lands  could  be  sold  thereunder; 
Gbappell  T.  Jardlne.  51  Oonn.  66,  construing  mortgage  on  real  estate 
in  New  York  according  to  New  York  law;  Key  t.  Harlan.  62  Oa. 
477,  holding  w0  executed  and  probated  in  Tennessee,  according  to 
law  there,  but  which  did  not  conform  to  Georgia  laws,  did  not 
affect  real  estate  In  Georgia. 

In  other  jurisdictions  are  the  following  citing  and  applying  cases: 
Seaman  t.  Cook.  14  III.  606,  determining  nature  and  extent  of 
interest  in  lands  in  New  York  according  to  New  York  law;  Stolts 
T.  Doering,  112  lU.  where  right  of  illegitimate  child  to  inherit 
real  estate  determined  by  lex  rel  sitae  not  by  law  of  child's  domi- 
cile; Lucas  T.  Tucker,  17  Ind.  46.  declaring  necessl^  for  conformity 
to  local  law  relating  to  foreign  wills  before  executor  could  sell 
same,  or  come  within  scope  of  statute  curing  defective  executor's 
sales;  Bvansvllle  Go.  t.  Winsor,  148  Ind.  688,  48  N.  E.  594,  holding 
right  to  contest  foreign  will  devising  realty  In  Indiana  accrued  as 
to  such  realty,  upon  presenting  wlU  for  record  under  Indiana  law; 
Doyle  T.  McGnire.  88  Iowa,  418,  where  a  husband  and  wife  in  Penn- 
j^lvanlB  had  certain  transactions  InvolTlng  title  in  realty  In  Iowa, 
law  of  lo^ni  determined  their  Interests  with  r^erence  to  husband's 
attachment  creditor;  Acker  t.  Priest,  92  Iowa,  616,  61  N.  W.  287. 
to  effect  that  law  of  State  where  land,  subject  of  an  alleged  trust, 
lies,  determines  question  whether  such  trust  was  In  fact  created; 
Sneed  y.  Ewlng,  6  J.  J.  Marsh.  465,  22  Am.  Dec.  47,  holding 
probate  of  foreign  will  In  Indiana  not  effectual  as  to  realty  in 
Kratncky;  Scott  v.  Key,  11  La.  Ann.  230,  dissenting  opinion, 
arguing  against  right  of  one  to  inherit  realty  in  Louisiana,  who, 
bom  out  of  wedlock  in  Arkansas,  was  le^tlmated  by  act  of 
legislature  of  that  State;  Osbom  t.  Adams,  18  Pick.  247,  where 
dtlzen  of  Connecticnt,  under  statute  of  that  State,  assigned  for 
benefit  of  bis  creditors,  land  In  Massachusetts  did  not  pass  thereby; 
Gmsoe  v.  Butler,  36  Miss.  107,  holding  record  of  probate  In  another 
State  of  will  devising  lands  in  Mississippi  not  sufficient  evidence 
to  establish  the  wiU;  S.  C,  p.  172,  to  effect  that  probate  in  Mis- 
sissippi of  foreign  will  established  right  of  executor  to  sell  lands 
Uiere  under  power  conferred  by  the  will;  Cabanne  v.  Skinker.  66  Ma 
867,  to  effect  that  pro^te  of  will  not  bdng  effectual  as  to  real 
estate  In  anothir  State,  neither  executor  thereunder  nor  his  snretieB 
were  liable  as  such  for  sndi  estate;  K^th  v.  Keith,  97  Mo.  228, 
10  S.  W.  599,  holding  a  foreign  will  executed  according  to  laws  of 
Missouri,  but  not  recorded  there,  not  notice  to  one  who  loaned 
money  on  land  in  Missouri,  which  was  devised  thereby;  Bmmons 
T.  Gordon,  140  Mo.  499,  600.  62  Am.  St  Bep.  740,  741,  41  S.  W.  1001. 
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wbere  held  executor  and  saredes  not  liable  on  Us  bond  tm 
sale  of  realty  in  another  State  not  In  compliance  wltti  the  la^ra 
thereof;  Byre  t.  Stover,  87  N.  H.  121,  holding  testator  domiciled  In 
another  State  conld  not  deprlre  his  poBthumoas  child  of  the  right 
to  Inherit  his  realty  In  New  Hampshire  by  omitting  to  provide 
for  him  in  his  will;  Nelson  t.  Potter.  60  N.  J.  L.  320.  16  Atl.  376. 
holding  will  executed  and  probated  In  California  and  recorded  In 
New  Jorsey  not  effectual  to  derise  lands  In  latter  State  If  not 
flzecnted  according  to  law  ttwreof ;  Bnllock  t.  Bnllock,  Bl  N.  J.  Bq. 
446,  27  AtL  436,  where  court  refoaed  to  compel  defendant  to  exe- 
ente  m<ntgace  on  landa  in  New  Jtney  in  obedience  to  decree  of 
a  court  of  another  Btete;  Wills  t.  Oowper.  2  Ohio.  129.  holding  law 
of  Virginia,  under  which  administrator,  with  will  annexed,  possessed 
power  of  sale  conferred  upon  executor  by  will,  did  not  so  extend 
his  powers  with  reference  to  Ohio  lands;  In  re  Glayson's  Will,  24 
Or.  646,  84  Pac.  869,  where  held  execution  and  probate  of  foreign 
will  of  lands  to  be  effectlTe  In  Oregon  mnst  have  been  according  to 
Oregon  law;  La  Selle  t.  Woolery,  14  Wash.  71,  68  Am.  St  Bep. 
8B7,  44  Pac.  116,  82  L.  B.  A.  76,  rratrlctins  length  to  which  court 
wonld  go  in  enfbrdng  righto  acquired  in  another  State. 

Distinguished  In  White  v.  Keller.  68  Fed.  801,  30  TT.  S.  App.  276, 
which  holds  that  devise  of  realty  takes  effect  upon  death  of  testator, 
though  subsequent  probate  of  unrecorded  will  does  not  affect  title 
of  Innocent  purchaser  from  the  heir.  Reconciled  In  Oakey  v.  Corry, 
10  Xia.  Ann.  603,  where  Federal  assignee  In  bankruptcy  in  Missis- 
sippi, under  order  of  court,  sold  land  In  Jjoulsiana.  Distinguished  in 
Boss  T.  Boss.  129  Mass.  246,  87  Am.  Bep.  822,  in  argument,  to  effect 
that  child  domiciled  In  and  adoirted  according  to  law  of  another 
Stete  iB  entitled  to  inherit;  Vaughan  v.  Pbebe,  1  Mart  &  Yerg. 
24,  17  Am.  Dec.  779,  to  point  that  right  to  freedom  of  one  until 
recently  domiciled  In  another  State  not  determined  by  law  of  that 
Stete. 

BUscellaneona.^ —  Wam»  t.  Brinton,  29  Fed.  Gas.  284,  to  point  that 
probate  of  a  wHI  Is  not  eridence  of  a  devise  at  common  law,  and 
holding  will  could  be  contested  after  probate;  p.  286,  to  point  that 
minutes  of  evidrace  taken  on  probate  probably  open  to  objection 
in  action  of  ejectment;  Grapster  v.  Griffith,  2  Bland.  Oh.  24.  Olted 
erroneously  In  Wilson  v.  Pierce.  80  Fed.  Gas.  158. 

10  Wheat  204-246,  6  L.  808.  WRIGHT  v.  DBNN. 

Wllla. —  A  devisee  takes  an  estete  for  life  only,  where  tiiere  an 
BO  words  of  limitation  to  the  devise,  and  no  contrary  Intentioa 
plainly  appears;  and  Introductory  dause  dedaring  Intent  to  dlsposs 
of  entire  estate  does  not  per  se  enlarge  such  devise,  pp.  227, 
238,  282. 

Cited  and  rule  applied  in  Ferguson  v.  Zepp,  4  Wash,  a  C.  648, 
T.  a  4t742t  to  point  that  introductory  clause  cannot  per  as  oilarg* 
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the  estate  devlBed,  to  ft  fee;  S.  C,  p.  649,  V.  C.  4,742.  holding  that 
the  words  "  residue  and  remainder  "  In  a  deTlsing  clause  could  not 
of  tbemselTOB  so  enlarge  the  estate;  8.  O.,  pp.  046,  6S0,  V.  O.  4,74S, 
to  effect  that  where  Hhete  Is  a  tdiarge  upon  the  devisee  personally 
In  respect  to  the  devise  he  takes  the  fee;  Wamw  v.  Bilnton,  29 
Fed.  Gas.  242,  where  court  refused  to  construe  Introductory  clause 
as  enlarging  the  estate  devised  to  a  fee;  Hitch  v.  Patten,  8  HousL 
(Del)  370,  871,  16  AtL  677,  2  L.  B.  A.  784,  dissenting  opinion,  to 
point  that  Introductory  clause  cannot  operate  to  enlarge  the  estate 
devised;  McLellan  v.  Turner,  15  Me.  438,  holding  a  devise  could  not 
be  construed  to  carry  the  fee  because  of  a  charge  upon  the  real^ 
tat  pc^ment  of  debts;  Lnmmiu  v.  Mitchell,  84  N.  H.  46,  collecting 
cases,  reaffirming  general  rule,  but  holding  context  plainly  estab* 
Ushed  Intention  to  devise  tiie  fee;  8.  O.,  p.  47,  holding  charge 
of  a  legacy  upon  devisee  with  respect  to  land  devised  was  a  mani- 
festation of  intent  to  devise  the  fee;  Steele  v.  Thompson.  14  S.  &  B. 
94,  holdlnir  In  a  case  where  the  arrangement  and  connection  indi- 
cated such  an  intention  the  introductory  clause  had  the  effect  of 
wlar^ng  the  estate  devised  to  a  fee. 

DlstimgnlBbed  In  KeUogg  v.  Blair.  6  Met  826,  holding  that  the 
worA  "estate"  carried  the  fee. 

Willa. —  A  devise  of  an  "  estate  "  carries  the  fee,  but  not  so  of 
**  lands  and  tenements,"  or  **  In  possession,  reversion  or  remainder,** 
unless  the  context  shows  such  an  Intention,  pp.  286-288. 

WillB. —  A  legacy  is  not  a  charge  upon  real  estate  devised  unless 
the  Intention  to  chai^  la  manifested  by  egress  words  or  by  talt 
Implication,  pp.  226,  227,  229. 

Cited  and  rule  apiHIed  In  Taylor  v.  Harwell,  66  Ala.  10.  holding 
ft  legacy  payable  upon  legatee's  coming  of  age,  out  of  profits  upon 
realty  devised  In  trust,  not  a  charge  upon  the  real^  If  profits  lu- 
snfficlent;  In  re  Wm  of  Newcomb,  98  Iowa,  179. 67  N.  W.  688,  holding 
legacy  payable  out  of  personalty  only,  unless  expressly  or  by  neces- 
aaiy  implication  charged  on  rMlty;  Owens  v.  Olaytor,  66  Md.  188, 
irtme  an  annuity  not  to  be  chargeaUe  on  the  real  estate; 
Knotta  ▼.  Bailey,  64  Miss.  289,  28  Am.  Bep.  861.  where  testator 
blended  realty  and  personalty  In  residuary  clause,  held,  a  manifes- 
tation of  intent  to  charge  legacies  on  realty;  Judge  v.  Kimball,  12 
N.  H.  170,  holding  legatee  not  entitied  to  proceed  against  the  land 
where  lega<7  not  charged  thereon,  except  under  New  Hampshire 
statute,  after  personalty  Is  exhausted;  Leigh  v.  Savidge.  14  N.  J. 
Bq.  129,  In  argument,  to  point  that  an  express  grant  of  power  to 
flucntors  to  execute  their  trust  does  not  charge  realty  with  legacies; 
LftTldn  T.  Larkln,  17  B.  1. 468. 23  AtL  holding  annuities  personally 
diftrged  upon  devisees  of  realty  not  chargeable  upon  the  land;  KUk^ 
patrl^  T.  Chestnut,  6  8.  C  219.  holding  a  charge  to  testator'B  boob  to 
paj.  u  thear  become  entitled  to  tlie  eatatea  derlaed  to  them,  asch  aa 
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equal  proportion  of  a  sum  to  their  slstere,  not  a  charge  on  the  land; 
Moore  T.  Davidson,  22  B.  O.  101,  where  intention  to  charge  realty 
appeared  by  clear  Implication  from  the  terms  of  the  wilL  See  also 
8  Am.  St.  Bep.  722,  copious  note,  collecting  caaes;  Cairns  t.  Smith. 
49  S.  W.  7S2  CTex.  01t.)>  collecting  authorities  and  holding  general 
legacies  not  diarged  on  realty. 

Denied  In  Clyde  t.  Simpson,  4  Ohio  St  461,  holding,  where  I^cacy 
charged  upon  devisee  In  respect  of  the  property  devised.  It  Is  aa 
equitable  charge  upon  the  land. 

Wills.— Court  should  give  effect  to  all  words  of  a  will  Inters 

preted  according  to  their  plain  and  ordinary  sense,  unless  mani- 
festly otherwise  applied;  bat,  where  so  used  as  to  be  meaning- 
less, they  are  surplusage,  p.  238. 

Cited  In  Estate  of  Wood,  36  Cal.  81,  construing  word  "  IntesUte  ** 
as  used  In  the  wUl;  Welscb  v.  Bank,  94  lU.  200;  whore  court  held 
die  plain  Intention  of  testator  to  be  the  paramount  object  in  con- 
struing wills,  which  would  be  effectuated  by  adding  words,  If 
plainly  necessary;  Matter  of  Tompkins,  IM  N.  Y.  645,  49  N.  B.  138, 
applying  rale  constralng  will  so  as  to  give  effect  to  all  parts 
thereof;  Steele  v.  Thompson,  14  S.  &  B.  101,  where  court  considered 
all  the  circumstances  apparent  In  the  wIQ  In  determlnli^  the  Intent 
of  testator  to  devise  tbe  fee;  Warner  t.  Brinton,  29  Fed.  Gas.  287, 
upon  value  of  settled  rules  of  Interpretation. 

Miscellaneous.— Cited  In  Green  v.  Byrne,  46  Arfc.  467,  holding 
where  a  legacy  was  charged  upon  lands,  legatee  need  not  wait  for 
personal  assets  to  be  exhausted  before  proceeding  against  lands 
in  rem.  Olted  erroneously  In  Andrews  v.  Jones,  10  Ala.  ^St,  to  point 
that  marriage  is  a  valuable  consideration. 

10  Wheat  246-305,  «  L.  814,  UNITED  STATES  V.  MOBBI& 

Pleading.— Upon  demurrer  to  replication,  advantage  cannot  be 
taken  of  errors  In  preceding  pleadings  that  would  not  have  t)een 
fatal  on  general  demurrer,  pp.  282,  283. 

Pleading.— In  plea  of  Justification  1^  marshal  for  not  levying 

execution,  the  setting  out  at  large  of  a  warrant  of  remission  of 
the  forfeiture  by  the  secretary  of  the  treasury  Is  sufficient  bar, 
p.  284. 

Bemisston  of  torteltiiTeL— The  secretary  of  the  treasury  had 
authority,  under  the  remission  act  of  1707,  to  remit  a  forfeiture 
accnilng  under  the  revenue  laws,  at  any  time  before  the  money 
was  paid  over  for  distribution,  as  well  the  part  to  which  the 
customs  officers  were  entitled,  as  the  government's  interest  and 
his  decision  in  such  cases  was  conclusive,  pp.  285,  287-291,  207. 

The  following  citing  cases  rely  upon  this  holding  as  authority  In 
deciding  various  points:   HcLane  t.  United  States,  6  Pet  8 
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L.  -t&l,  holding  that  where  payment  of  an  amonnt  eqnal  to  certain 
duties,  required  as  condltton  of  remission,  collector  was  entitled 
to  tUs  pR^rtion  of  such  sum;  Maryland  t.  Railroad  Co.,  8  How. 
062,  11  L.  72%  sustaining  right  of  State  legislature  to  remit  a 
forielture  which.  If  not  remitted,  would  have  been  payable  under 
a  preTious  act  to  a  particular  county;  State  Bank  v.  Knoop,  16 
How.  408,  14  L.  993,  diBsentlng  opinion,  arguing  In  favor  of  right 
of  legislature  to  change  the  method  of  taxing  the  State  banl£  frgm 
that  provided  in  the  act  Incorporating  it;  Dorsheimer  t.  United 
States.  7  WaU.  174,  19  L.  189,  sustaining  authority  of  secretary  of 
treasnxy  to  remit  forfeiture  accruing  under  the  revenue  laws; 
Oonflscatlon  Cases,  7  Wall,  461,  462.  19  L.  199,  sustaining  authority 
of  attorney-general  to  move  to  dismiss  prosecutions  under  act 
subjecting  to  forfeiture,  property  used  to  aid  rebellion,  notwith- 
standing the  Interest  of  the  Informant;  The  Laura,  114  U.  S.  415. 
29  L.  148,  S  S.  Ct  883,  holding  a  remission  of  penalties  by  secretary 
of  treasury,  under  revised  statutes,  section  6294.  where  applied  for 
before  determination  by  competent  court,  of  informer's  interest, 
destroys  all  Uabillty;  The  Laura,  19  Blatchf.  666.  569,  8  Fed.  615. 
617)  sustaining  power  of  secretary  of  treasury  to  remit  penalty 
under  revised  statutes,  section  5294,  thereby  extinguishing  all  lia- 
bility; United  States  v.  Three  Parcels,  8  Ware,  76,  F.  C.  16,512, 
where  held  collector  Improperly  Joined  as  co-plalntlff  In  Information 
In  rem  for  forfeiture,  his  Interest  being  conditional  and  liable  to 
extinction  by  remission;  About  Twenty-flve  Thousand  GalloIU^  1 
Ben.  372,  F.  O.  14,2^  sustaining  right  of  United  States  to  consent 
to  reopening  of  case  after  decree,  and  thereby  to  affect  reformer's 
rights  in  forfeited  goods;  Princess  of  Orange,  Jewels  of,  19  Fed. 
Cas.  1337,  in  argument  upon  right  of  collector  to  show  cause  against 
remission  of  forfeiture;  The  Palo  Alto,  2  Ware  (Dev.).  354,  355, 
F.  G.  10,700,  In  argument,  to  point  that  the  remission  Is  not  irre- 
vocable until  delivery  of  the  rem,  where  unconditional;  Matter  of 
Flonmoy.  1  Oa.  eo&,  holding  remission  of  a  fine  by  the  govemof, 
extinguished  liability  on  a  note  which  had  been  given  for  the 
payment  thereof;  Thompson  v.  Bassett,  5  Ind.  B36.  holding  no 
recoTery  could  be  had  on  penal  bond  after  repeal  of  the  act  giving 
the  penalty;  Lapham  v.  Almy,  13  Allen,  305,  holding  Informer  bad 
no  recovery  against  collector  of  port  for  share  of  sum  paid  by  way 
of  compromise  of  legal  proceedings  for  smuggling;  Bice  v.  Thayer, 
106  Mass.  261,  7  Am.  Rep.  519,  holding  Informer  entitied  to  nothing 
paid  by  way  of  compromise  before  final  Judgment;  University  t. 
Bowse,  ^  Mo.  323,  sustaining  authority  of  legislature  to  repeal 
clause  of  charter  exempting  university  from  taxation;  Burroughs 
T.  Peyton.  Abrahams  v.  Same,  16  Gratt  ^2,  sustaining  power  of 
Oonfederate  congress,  by  law,  to  deprlTO  citizens  of  exemption 
tnm  milltaxy  service  formerly  granted  in  consideration  4tf  tbeir 
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fomlsbiiv  substltntea.  Cited,  argnoido,  In  Brown  t.  Walker,  101 
U.  S.  001.  40  Jj.  822;  10  8.  Ot  018,  dlscoBBlng  president* «  pardoidng 
power. 

DIstlnguisbed  In  United  States  t.  Orfswold.  11  Sawy.  72.  24  Fed. 
865.  denying  right  of  gOTemment  to  compromlBe  a  qni  tarn  action 
without  the  consent,  and  to  the  detriment  of  the  prosecutor;  United 
States  V.  Harris,  1  Abb.  (U.  S.)  117,  F.  C.  16,312,  holding  president 
co.uld  not,  by  pardon  after  judgment,  divest  Informer  of  his  Tested 
right  in  the  forfeited  pn^er^;  Gook  t.  Frediolders,  20  N.  J.  L.  886. 
holding  that  &  pardon  after  payment  of  a  fine  does  not  ^tltle  perstm 
pardoned  to  restltntlon  of  the  fine  already  paid. 

Pleading.— A  defectlTe  plea  may.  In  some  cases,  be  aided  by 
tike  replication,  p.  287. 

Olted  and  ruled  ai^lled  in  GhOdress  t.  Foster.  8  Ark.  2B8,  where 
certain  defects  held  waived  by  pleading  over;  Bailway  Oo. 
Hesstons.  150  111.  558,  37  N.  SL  908,  where  allegation  necessary  to 
state  a  cause  of  action  was  stated  only  in  last  count,  upon  de- 
fendant's pleading  otw,  it  was  held  applicable  to  each  count;  Ellis 
V.  An>leby,  4  fi.  I.  408,  holding  omission  ot  essential  allegation 
from  a  plea  was  cured  by  admission  of  the  necessary  fact  in  the 
replication;  UcMahon  t.  Polk,  10  S.  Dak.  80a  78  N.  W.  78,  coDecting 
cases,  holding  omission  of  essential  fact  from  complaint  cured  by 
its  averment  In  the  answer. 

Distinguished  In  Frazer  y.  Boberts,  82  Mo.  461,  holding  defect 
In  petition  not  cured  by  admission  of  omitted  fact  in  answer  of 
one  only,  of  two  defendants  answering  separately. 

Dutiaa  —  Informer's  interest.— The  custom-house  officers  have 
an  inchoate  Interest  upon  the  seizure  of  goods  subject  to  forfeiture, 
determinable  by  the  judgment,  and  finally  vested  by  the  distribu- 
tion of  the  proceeds,  p.  280. 

Olted.  and  'doctrine  applied  In  United  States  v.  Oollio-,  8  Blatchf . 
846,  F.  O.  14,833.  where  held  that  after  formal  distribution  nnder 
decree,  the  collector  could  not  be  divested  of  his  distributive  share 
by  remission  of  forfeiture;  United  States  v.  Sixty-four  Barrels,  8 
Cniff.  317.  F.  0.  16,306,  to  effect  that  in  proceedings  to  condemn 
spirits  for  payment  of  tax  out  of  proceeds,  condemnation  relates 
back  no  farther  than  date  of  seizure;  In  re  Jayne.  28  Fed.  422.  to 
effect  that  xauler  law  existing  before  1874,  informer  bad  a  vested 
right  in  penalty  after  payment  into  treasury;  Gusbman  v.  Hale,  OS 
Vt.  449,  4S8,  80  AtL  384,  387,  holding  prosecuting  attorney  had 
acquired,  by  conviction,  only  an  inchoate  conditional  expectancy, 
which  was  extinguished  jKuding  i^;»eal.  r^al  of  the  law  giving 
blm  a  ehaie  of  Uw  fine. 

TlM  tarm  "  proseention  "  embraceo  •verythlng  to  and  !» 
cindlng  tbo  ozecntlon,  p,  281 
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Finea,  panalttes  and  dlsabiUtlM  an  not  Incnrred,  and  do  not 
acenie,  ontU  jadgmeat,  p.  299. 
Olted  and  principle  applied  In  Princess  of  Orange,  Jewels  of. 

U  Fed.  Cas.  1340,  boldlng  case  not  to  be  one  for  remlsidon  unless 
forfeiture  has  been  decreed,  or  confessed  In  petition  for  remission; 
United  States  One  Hnndred  Barrels,  1  Low.  247,  F.  C.  15.946^ 
to  point  that  fines,  etc..  do  not  accrue  until  Judsrment;  Mitchell  t. 
Onnnlngham,  29  Me.  383,  to  point  that  confession  of  forfeiture 
pending  proceedings  therefor,  on  application  for  i^lsslon.  Is  not 
conclusive  against  owner  so  as  to  render  InTalld  a  mortgage  of  Oie 
[otiper^  ezecnted  b7  blm. 

10  Wheat  806-311.  6  L.  828,  THB  DOS  HBBMANOS. 

Prize.—  Captures  made  jure  belU  by  noncommissioned  captora 
are  made  for  the  goTemment,  and  such  a  captor  has  no  claim,  ex- 
c^t  for  salvage,  p.  310. 

ated  and  mle  applied  In  The  Siren.  7  Wan.  163.  19  L.  184, 
dissenting  opinion,  arguing  that  vessel  captured  bj  United  States 
man-of-war,  being  property  of  the  government,  was  not  liable  for 
maritime  tort,  since  its  owner,  the  government,  was  not  liable; 
The  Siren,  18  Wall.  398,  20  L.  506,  tn  general  discussion  upon 
rights  of  captors,  to  point  that  no  rights  exist  except  those  ex- 
pressly  granted  by  the  government;  (^urlngton  v.  Insurance  Co., 
8  F«t  BS2,  8  L.  1031,  In  argnm^t,  upon  liability  ot  Insurer  tor 
lens  of  vessel  by  seizure  for  engaging  In  Illicit  trade,  holding  the 
seizure  legal  and  for  benefit  of  the  government,  though  made  by 
a  non-commlssloned  cruiser;  The  Ella  Warley,  Blatchf.  Pr.  207,  F. 
O.  4,371,  to  point  that  prize  taken  in  time  of  war  became  govern- 
ment property;  Bight  Hundred  and  Fifty-eight  Bales  of  Ootton. 
Blatchf.  Pr.  326,  F.  O.  4.318,  holding  captured  cotton  was  govern- 
ment property  and  government  liable  to  pay  freight  therein  con- 
tracted for  by  its  competent  i^ent;  The  Siren,  1  Low.  282,  F.  0. 
12,911.  holding  ship  falling  Into  hands  of  government  forces,  upon 
surrender  of  enemy's  port,  became  government  property,  without 
any  particular  persons  being  the  captors;  The  Deer,  1  Low.  95, 
F.  G.  8.789,  where  persona  not  In  the  navy,  who  rendered  services 
In  connection  with  capture,  were  given  salvage;  Seventy-eight 
Bales.  1  Low.  18,  F.  C.  12,679,  where  goods,  property  of  enemy, 
abandoned  and  picked  up  at  sea  by  government  cruiser,  held,  piize 
of  wax,  and,  therefore,  government  property,  out  of  which  captors 
were  entltied  to  salvage  only.  Also  cited,  arguendo.  In  The  Blta, 
89  Fed.  768,  holding  offlcera  and  men  of  auxiliary  cruiser  not 
regularly  enlisted  in  nary,  entltied  to  prize  money. 

Appeal.— Mode  of  takli^  and  p^ectlng  security  on  aroeal  are 
matters  of  discretion  for  the  lower  court,  and  Supmne  Court  will 
not  Interfere  with  Its  ezendse,  p.  811. 
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Cnted  and  rale  applied  In  Anson  t.  Railroad  Go.,  23  How.  3. 
16  L.  618,  wbere  court  permitted  appellant  to  give  bond  for  costs 
after  regnlar  time  expired;  United  States  t,  Adams,  6  Wall.  107» 
18  L.  7»3,  where  held  that  by  taking  Initiatory  steps  In  time,  ap- 
pellant had  conformed  to  law  and  rules  of  court,  and  subsequent 
delay  in  perfecting  appeal  did  not  invalidate  It;  Edmonson  t. 
Bloomshlre,  7  Wall.  Sll,  19  L.  92,  holding  filing  bo&d  not  necessaiT 
for  existence  of  appeal  so  as  to  start  time  nmidng  within  which 
transcript  must  be  filed;  Blgler  v.  Waller,  12  WalL  149,  20  L.  262, 
denying  motion  to  dismiss  appeal  because  bond  defective,  and 
granting  leave  to  file  new  bond;  Peugh  v.  Davis,  110  U.  S.  228, 
28  L.  128,  S  S.  Ot  18,  holding  where  appeal  allowed  by  court  In 
session,  acting  judicially,  without  taking  bond,  Judge  of  appellate 
court  could,  nevertheless,  after  expiration  of  sixty  days,  grant  a 
anpersedeas;  Wlckelman  t.  Dick  Co.,  85  Fed.  851.  67  U.  8.  App. 
199.  allowing  appellant  time  to  give  security  on  appeal  notwith- 
standing expiration  of  six  months  from  date  of  decree;  Barnum's 
Appeal,  33  Conn.  127,  where  appeal  held  valid  when  applied  for  and 
granted  within  stautory  time,  though  bond  not  given  till  later. 
See  also  Green  v.  Lynn,  87  Fed.  840,  holding  merely  filing  petition 
without  obtaining  order  allowing  appeal  within  time,  insufficient 

Distinguished  In  Adams  t.  Law,  16  How.  148,  14  L.  882,  holding 
that  when  an  appeal  operated  as  a  snperaedeas  the  law  must  have 
been  strictly  complied  with  and  bond  gtvea  within  ten  days 'after 
decree. 

Sal-rage.— Amount  of  salvage  Is  within  th»  sotmd  discretion  of 
the  District  Court,  and  will  not  ordinarily  be  disturbed  on  appeal, 

p.  311. 

Olted  In  The  Schooner  Emulous,  1  Sumn.  216.  F.  O.  4,480,  where 
appellate  court,  with  great  reluctance,  reduced  salvage  allowed  b/ 
District  Oourt,  because  exorbitant 

10  Wheat  812-332,  6  L.  829.  THE  JOSEFA  SBOUNDA. 

TTnlted  States  Dfstatiot  Oonrt  in  Admiralty  has  Jurisdiction  to 
determine  who  was  captor  of  vessel  violating  slave  trade  acts  and 
entitled  to  share  In  proceeds  of  ressel  and  cargo,  p.  S26. 

Cited  in  United  States  v.  George.  6  Blatcbf.  46,  F.  0.  16,197.  sus- 
taining Jurrisdlctlon  of  court  to  decree  distribution  of  penalties 
Kttet  condemnation;  Robinson  v.  Hook.  4  Mason,  144,  F.  C.  11.966, 
in  argument,  sustaining  Jurisdiction  of  court  to  decree  distribution 
of  proceeds  after  condemnation  therein;  8.  C,  p.  148,  F.  O.  11,966, 
to  point  that  such  court  had  exclusive  Jurisdiction  to  decide  who 
was  the  Informer  entitied  to  share  such  proceeds.  Olted  arguendo. 
Price  V.  Forrest,  173  U.  8.  426,  discussing  rights  of  belr  ot  ■  clal» 
ant  to  funds  in  court's  possession. 
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Dbrttegnltficd  fii  WarlnsT.  OUafkB,  6  How.  488,  IS  MS.  aiana^ 
iag  ^qpinloi*  lUSniilg  B^^iaat  jurisdiction  of  AdminUty  Oonrt  In  cast 
«C  dOBiaSm  OD  utvi^Vle  river  within  a  county. 

Gaptnn^^  couBtltute  a  captun  ao  as  to  entitle  eaptw  to  pn»- 
ceeda  of  forfeiture  there  must  be  an  open  Tlaible  pooawston  claimed 

and  anthorlty  exerclBed,  p.  826. 

Cited  In  Fldellter  v.  United  States,  1  Sawy.  16B,  1  Abb.  (U.  S.)  578, 
F.  O.  4,765,  denying  jnrladlctton  and  dlamlBring  Ubel  because  no 
mSsan  alleged. 

Abandonment. —  A  seizure  voluntarily  abandoned  or  not  followed 
by  prosecution  or  claim  Insisting  upon  captor's  rights  becomes 
VOldl,  pp^  1^^'42S. 

Oited  in  Tbe  Tug  May,  6  Blss.  249,  F.  O.  9,880,  note,  affirming 
the  principle;  United  States  v.  Ninety-two  Barrels,  8  Blatchf.  482, 
P.  O.  15,892,  where  Jurisdiction  defeated  by  bonding  and  releasing 
of  property  seized  before  filing  Information;  Tracey  v.  Corse,  58 
N.  Y.  151,  holding  District  Court  had  no  jurisdiction  to  condemn 
barge  which  had  passed  from  its  custody  1^  unauthorized  sale 
bf  cc^leetor. 

Capture. —  Under  slave  trade  act  of  1807,  any  one  may  sell* 
vessel  violating  the  act,  and  proceeds  are  forfeited  to  government 
except  where  seizure  was  by  armed  vessel  of  navy  or  revenue  cutter 
on  the  high  seas.  In  which  event  they  are  distributed  as  in  case 
«f  pritoe  ot  var,  p.  881 

died  In  Charge  to  Grand  Jury,  30  Fed.  Cas.  1027,  holding  felaara 
onder  slave  trade  act  could  be  made  by  any  one. 

Miscellaneous.—  Cited  in  Emerson  v.  Hall,  13  Pet  411,  10  L.  224, 
14  La.  3,  briefly  reviewing  decision  in  deciding  against  Uablll^ 
of  capton^  htfrs  to  pay  tbetr  ancestor's  debts  out  of  snm  gzauted 
1^  congress  in.  consldetfttion  of  ancestor's  serrlces  in  tiw  ]^»mci}- 
tlon.  See  also  Blagge  t.  BaHA,  182  U.  8.  4ff8,  40  L.  1086,  18  &  Ot 
856;  Wheaton  v.  United  States,  8  Blatchf.  476.  F.  0.  17,487,  irtuBM 
cited  as  instance  of  Supreme  Court  reviewing  decree  of  the  Dtetrtet 
Court,  distributing  captor's  'share  of  forfeited  pn^er^  on  appeal 
brought  by  such  captors. 

10  Wheat  388-868, 6  L.  8S4.  BANE  OF  UNITBD  STATBS  v.  BANK 
OF  GBOBOIA. 

Banks  and  banking. —  When  payment  la  received  by  a  bank  er 
other  payee  od  forged  paper  or  base  coin,  such  party  may,  If  wlth- 
ont  ne^'iigecce.  recover  bade  the  consideration  paid  or  ane  on  the 
original  demand,  p.  342. 

Cited  and  principle  aitpUed  In  Bemmes  t.  WIlBon,  B  Or.  O.  O.  289, 

290.  F.  C.  12,658,  holding  Innocent  holder  who  gives  forced  note 
which  he  knows  has  been  dishonored,  in  payment  of  debt,  is  liable 
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for  amount  of  credit  received  therefor;  Foreman  t.  Hard  wick,  10 
Ala.  328,  to  point  that  maker  winning  bis  promlsBory  note  on  a 
wager  did  not  constitute  payment;  State  t.  AbramBon,  57  Ark.  160, 
20  S.  W.  1086,  holding  connty  precluded  from  recovery  of  debt 
paid  in  forged  warrants  by  negligence  In  omitting  to  retilm  and  give 
Dotlce  of  forgery;  Bedlngton  t.  Woods,  46  CaL  426,  428,  18  Am. 
Bflp,  SOL  202,  where  bank  held  liable  for  amonnt  i»ald  on  raised 
check,  on  ground  of  negligence  In  not  retomlng  check;  Pope  t. 
Nance,  Minor,  816,  note,  where  defendant,  who  had  paid  debt  with 
note  of  third  persons,  one  of  whose  names  therein  was  a  forgery, 
held  released  by  negligence  of  payee;  Collier  v.  Bndd,  7  Mo.  487, 
where  purchaser  of  bill  of  exchange  from  Innocent  parties,  to  which 
indorsement  of  payee  had  been  forged,  failed  to  recover  because  of 
negligence  In  giving  notice;  Bank  v.  Allen,  69  Mo.  814,  816,  where 
plaintiff  recovered  amonnt  paid  to  innocent  holdw  for  valne  on 
raised  and  altered  cheek,  where  notice  given  as  soon  as  fbrgerj 
discovered;  Thomas  v.  Todd,  6  HUI,  341,  allowing  recovery  of  sum 
paid  In  connterfelt  bank  notes  lost  through  negligence  of  plalntlfF; 
Ciiroler  v.  Pennock,  14  S.  &  B.  63,  holding  plaintiff  entitled  to  re- 
cover sum  paid  in  spnrlons  foreign  coin;  Rick  v.  Kelly,  80  Pa.  Bt. 
680,  holding  recovery  conld  be  had  of  snm  paid  on  promissory 
notes  to  which  indorsements  were  forgeries,  npon  giving  notice 
matf  making  return  within  a  reasonable  tlme;'GUman  v.  Feck,  11 
Yl  S19k  84  Am.  Dec.  708,  permitting  recovery  of  snm  paid  in  bank 
bin  of  insolvent  bank,  defendant  b^ng  cognizant  of  sncb  insol- 
vency when  he  made  snch  payment;  Thrall  v.  Newell,  19  Vt  207, 
47  Am.  Dec.  684,  where  amount  of  promissory  note,  void  for  In- 
sanity of  maker,  executed  In  favor  of  defendant  and  by  him  as- 
signed to  plaintiff,  was  recovered  from  defendant  Olted  also,  ar- 
guendo. In  De  Voss  v.  Richmond,  18  Oratt  859,  98  Am.  Dec  661, 
holding  dty  liable  for  negligent  omission  of  its  agent  dealing  with 
Innoeent  third  person,  and  In  Gorbit  v.  Bank,  '2  Harr.  (Del.)  270, 
80  Am.  Dec.  661. 

Hodifled  in  Pope  t.  Nance,  1  Stew.  (Ala)  371,  18  Am.  Dec.  64, 
to  point  that  offer  to  return  forged  note  of  third  person,  which  had 
been  received  from  defendant,  not  necessary  where  defendant  not 
injured  by  the  omission;  Oanal  Bank  v.  Bank,  1  Hill,  293,  where 
mere  delay  In  giving  notice  of  forgery  did  not  preclude  recovery  in 
abSMkce  of  n^lect 

Banks  and  banking.— In  case  of  loss  occasioned  by  forgery,  as 
between  two  Innocent  persons,  one  who  was  bound  to  know,  and  act 
on  his  knowledge,  cannot  recover  from  one  who  had  no  means  of 
knowledge;  accordingly,  bank  receiving  forged  notes  purporting  to  be 
its  own,  and  crediting  them  to  a  depositor,  is  bonnd  by  the  credit 
thus  given,  pp.  343,  344. 

The  following  citing  cases  affirm  and  apply  the  foregoing  principle: 
Bofbnaii  v.  Bank,  12  WalL  198,  20  L.  869,  and  Young  t.  Iiehman,  68 
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Alft.  sat;  hbtStat  payor  of  (Irafts  ftecompsnled  by  forged  DOto  flif 
kdliic  cannot  recover  sum  paid  thereon  to  Innocent  holder;  Bank 
T.  Morgan,  117  U.  S.  109,  29  L.  816,  6  S.  Ct.  661,  to  effect  that  de- 
positor could  not  recover  from  bank  amounts  paid  on  raised  checks 
to  his  coafldentlal  agent  when  he  had  for  some  time  had  opportunity 
to  discover  the  fraud  by  inspecting  bis  pass-book;  United  States 
T.  Bank,  46  Fed.  107.  holding  goTwnment  could  not  recoTor 
tnm  bank  moa^  paid  by  latter  <ni  fmnet**  dwdc  to  tin 
perstm  to  -Whom  cheek  delivered  by  goTanuoent  acGttt;  De- 
posit Bank  T.  Fayette  Bank,  90  Ky.  21,  IS  8.  W.  S30,  7  li.  B.  A. 
850,  bank   cannot  recover  payments  on   forged   checks  to 

Innocent  holder  for  value;  Ivoulslana  Bank  v.  Citizens'  Bank,  28 
La.  Ann.  191,  26  Am.  Rep.  95,  holding,  a  bank  which  had  certified 
a  raised  check  must  bear  the  loss;  Commercial  Bank  v.  Bank,  30 
Md.  20,  96  Am.  Dec.  559,  holding  defendant  not  liable  for  amount 
paid  on  deposit  of  forged  check  on  plalntlfC  which  they  had  trans- 
mitted to,  and  been  credited  vrith  itr,  plaintiff  betore  such  paynuot; 
Bank  T.  Swift;  70  Bid.  eaB;  14  Am.  St  88S,  17  Ati.  8B7.  bqUlBg 
payment  of  check  to  Innocent  hoMor  ^d  not  entiUe  bank  to  recovery 
where  drawer  had  no  funds  in  bank;  Bank  v.  Boutell,  60  Minn.  191. 
51  Am.  St.  Rep.  521,  62  N.  W.  328,  27  L.  R.  A.  640,  sustaining 
demurrer  to  complaint  for  money  paid  on  forged  check  to  innocent 
bolder;  Stout  v.  Benoist,  38  Mo.  281,  90  Am.  Dec.  468,  to  effect  that 
acceptor  of  forged  bill  could  not  reeorer  som  paid  tiionon  to  buia 
llde  holder  for  value;  Gr^v«n  v.  Bank,  61  Mo.  App.  61A»  holding 
pl^ntlff  bank,  which  sent  draft  on  d^ndant  bank  to  torgw  of 
mortgage.  Intending  same  to  be  paid  to  him,  could  not  recover  snm 
paid  on  the  draft;  Bank  v.  Bank,  46  N.  T.  81,  7  Am.  Bep.  313,  where 
held  plaintiff  could  not  recover  sum  paid  on  forged  draft  to  bona  fide 
holder  for  value;  Bank  v.  Farmer's,  etc..  Bank,  10  Vt.  146.  33  Am.  Dec. 
101.  holding  drawee  of  forged  check,  amount  of  which  was  credited 
to  defendants'  account,  who  were  innocmt  holders,  could  not  re- 
cover; De  V<m  T.  BlehBuma.  18  G^tt  8S^  96  Am.  Dee.  0(0,  hiWig 
tte  etty  liable  for  amonnt  <tf  bond  lasoed  by  Ita  agent  In  a  fwm  not 
audiorlzed,  and  which  misled  Innocfflit  holder  for  value;  Johnston 
V.  Bank,  2"  W.  Va.  352,  359,  55  Am.  Rep.  820,  32G,  holding  supposed 
maker  of  forged  note  could  not  recover  money  paid  by  himself 
thereon  to  innocent  holder  for  value.  See  also  Gllman  v.  Peck,  11 
Vt  519,  34  Am.  Dec.  703,  recognizing  the  principle,  arguendo.  See 
also  9  Am.  Dec.  119,  note  collecting  cases.  See  also  52  Am.  Dec. 
451,  note.  See  17  Am.  St  Bep.  891,  copious  note  stating  principle 
aad  collecting  eaiea;  Pope  v.  Kuce^  Minor;  81S,  note;  77  Am.  Dec. 
TSi,  note  upon  authority  of  cashier  to  bind  tnnk  1^  hit  }adgm«ut 
OD  genuineness  of  handwriting  of  check. 

Modified  in  Cooke  v.  United  States.  12  Blatchf.  55,  F.  0.  3,178, 
holding  government  not  concluded  by  purchase  of  counterfeit  treas- 
ury notes  by  assistant  treasurer,  from  recovering  purchase  price 
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from  fonner  holder.  Dlstingalshed  In  Wilson  t.  Alexander.  8  Scam. 
898,  where  ^mtnlBtrator  recovered  amount  paid  him  on  forged 
note  purporting  to  have  been  made  by  his  deceased.  Modified  In 
State  Abramson,  57  Ark.  146,  146,  20  S.  W.  1086,  holding  a 
county  entitled  to  opportunity  to  Investigate  and  determine  validity 
of  its  own  warrants  paid  In  discharge  of  debt  due  It  before  being 
precluded  from  recovery,  when  they  turn  out  to  be  forgeries;  Bank 
T.  Bicker,  71  111.  440,  22  Am.  B^.  106,  holding  drawee  of  forged 
check  entitled  to  recover  where,  at  time  of  presentment,  hdder 
withheld  from  him  knowledge  which  furnished  ground  for  belief 
that  same  was  forgery;  Bank  v.  Bank,  4  Ind.  App.  860.  61  Aul  St. 
Bep.  226,  30  N.  E.  809,  where  drawee  recovered  sum  paid  defendant 
on  forged  Instrument,  which  had  been  discounted  and  Indorsed  by 
defendant  "  for  collection; "  Bank  v.  Tappan,  6  Kan.  467,  469,  7 
Am.  Bep.  673,  674,  holding  bank  not  entitled  to  credit  for  paying 
bill  to  which  plaintiff's  acceptance  was  forged,  where  plalntiflT  gave 
notice  and  returned  bill  where  forgery  discovered  and  before  bank 
prejudiced  delay.  Distinguished  In  OflFntt  v.  Bank,  1  Bush  (Ky.), 
168,  where  bank  held  entitied  to  recover  original  debt  which  had 
been  inld  vrlth  forged  uote  of  third  parties.  Distinguished  In  Canal 
Bank  v.  Bank,  1  Hill,  290,  291,  where  forgery  was  of  payee's  In- 
dorsement on  draft  and  recovery  was  allowed;  Bank  v.  Banking 
Assn.,  55  N.  T.  214,  14  Am.  Bep.  236,  holding  plaintlfT  could  recover 
sum  paid  on  check  ,  which  It  had  certified,  the  body  of  which  was 
subsequently  altered;  distinguished  In  Ellis  v.  OIilo,  eto.,  Co.,  4  Ohio 
St  666,  64  Am.  Dec.  620,  holding  plaintiff  drawee  of  check  could 
recover  amount  paid  thraeon  to  defendant  bank  whose  neg^igmce 
had  misled  plaintiff;  People's  Bank  v.  Bank,  88  Tenn.  306, 17  Am.  St 
Bep.  888, 12  8.  W.  717,  6  L.  B.  A.  726.  plaintiff  bank,  drawee  of  check, 
could  recover  sum  paid  thereon  to  defendant  bank  whose  negligence 
at  time  of  cashing  same  had  misled  plaintiff;  City  Bank  v.  Bank. 
46  Tex.  218,  to  effect  that  where  plaintiff  paid  to  defendant  the 
amount  of  a  raised  check,  drawn  on  former's  correspondent  and 
which  plaintiff  had  pronounced  good  before  payment,  plaintiff  not 
precluded  from  recovwy;  Bank  t.  Fletcher.  68  Yt  86,  84  Ati.  88, 
holding  surety  liable  on  note,  notwithstanding  a  reuevral  of  same  by 
maker  to  which  surety's  name  was  forged,  and  representation  by 
maker  to  him  that  note  was  paid.   See  also  46  Am.  Dec.  633,  note. 

Bank  notaa  ordinarily  pass  as  money,  and  are  good  tender,  unless 

specially  objected  to,  p.  347. 

This  holding  Is  affirmed  and  applied  by  the  following  citing  cases: 
Legal  Tender  Cases,  12  WaU.  625,  20  L.  336,  dissenting  opinion,  in 
argument  upon  constitutionality  of  legal  tender  acts,  as  applied  to 
contracts  antedating  their  passage;  Legal  Tend^  Case,  110  U.  S. 
445,  28  L.  213.  4  S.  Ct  128,  holding  act  making  treasury  notes  legal 
tender,  constitutional;  Woodruff  v.  Mississippi,  162  U.  S.  300,  40  L. 
976^  16  S.  Ct  828,  defining  "mon^"  as  Including  bank  notes; 
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Gorblt  T.  Bank.  2  Harr.  (Del.)  252,  80  Am.  Dec.  686,  afflrmlii«  the 
general  doctrine;  People  t.  Maybew,  26  OaL  668,  boldlng  valid  a 
payment  In  treastiry  noteB  by  redemptloner  to  sheriff  for  pnrcbaser 
In  absence  of  objection  by  sheriff;  Bank  t.  Rnshmore,  28  111.  471, 
where  bank  collected  and  deposited  to  their  credit  debt  due  plain- 
tiffs in  currency,  which  subsequently  depreciated,  held,  the  deposit 
was  general  and  bank  liable  therefor;  Rldenour  t.  McOlurkln,  6 
Blackf.  414,  In  argtunent,  holding  good  a  payment  made  fn  de- 
predated currency,  where  neither  party  knew  of  the  depredation; 
Boyd  T.  Olvey,  82  Ind.  300,  holding  valid  a  redemption,  where 
national  bank  notes  paid  to  and  accepted  by  derk  of  court  for  nss 
of  purchaser,  and  clerk  thereafter  held  himself  ready  to  pay  the 
amount  in  lawful  money;  Jones  t.  Overstreet,  4  T.  B.  Mon.  5S0, 
where  bank  notes  of  the  Bank  of  Kentucky  regarded  as  money  for 
purposes  of  satisfaction  of  execution  and  recovery  for  face  value 
thereof  bad  against  the  sheriff;  Doyle  v.  Commissioners,  12  Gill  & 
J.  404,  where  bank  notes,  deposited  as  a  wager,  h^d  to  be  money 
wltidn  meaning  of  law  forfeiting  all  money  so  deposited  to  the 
county;  DuCCy  v.  O'Donovan,  46  N.  T.  228,  holding  tender  of  cer- 
tified check  good,  where  not  objected  to,  because  not  legal  tender; 
Shallenberger  v.  Brinton,  S2  Pa.  St.  85,  concurring  opinion,  In 
argument  sustaining  constitutionality  of  act  maldng  treasury  notes 
legal  tender;  State  v.  Moseley,  10  S.  0.  4,  holding  Judgment  satisfied 
by  sheriff  collecting  amount  thereof  In  Confederate  treasury  notes 
at  a  time  when  sndi  notes  passed  as  currency;  Bodgers  v.  Bass,  46 
Tex.  616,  holdliv  debt  discharged  by  payment  In  Confederate  notes, 
during  the  war,  to  creditor's  agent  In  Texas;  Klauber  v.  Biggerstaff, 
47  Wis.  559,  32  Am.  Rep.  778,  3  N.  W.  361,  where  word  '*  currency," 
In  certificate  of  deposit,  was  held  to  Include  bank  notes  in  circulation 
at  par  with  coin.   See  also  52  Am.  Dec.  449,  450,  452,  note. 

Distinguished  in  Corbit  v.  Bank,  2  Harr.  (Del.)  270,  80  Am.  Dec. 
651,  holding  deposit  by  bank  to  plaintHTs  credit,  of  notes  of  In- 
sdvent  bank,  did  not  render  it  liable  for  face  value  thereof.  Bx- 
plained  In  Bank  t.  Llghtbody,  18  Wend.  107,  27  Am.  Dec.  188. 
holding  payment  In  notes  of  insolvent  bank,  though  jtartles  ignorant 
of  the  Insolvency,  was  not  a  sattsfaction  of  the  debt;  Currie  v. 
White,  45  N.  Y.  842,  dissenting  opinion,  holding  offer  of  payment 
In  checks  not  a  tender. 

Miscellaneous.—  Cited  Incidentally  In  Flanagin  v.  Hambleton,  64 
Hd.  227;  Smith  v.  Association,  119  N.  O.  260.  26  S.  B.  41.  Brroneonsly 
dted  In  Territory  v.  Oolding,  8  Utah,  4a 
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Patents,—  One  who  contracts  with  manufacturer  to  purchase 
articles  made  by  patented  machine  is  not  liable  for  Infringement; 
otherwise^  if  the  contract  really  amounts  to  a  hiring  (tf  flie  maphliw. 
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Olted  In  H<CT  Bmerson,  U  How.  607,  18  L.  888,  In  atgamatt 
upon  measure  of  damages,  to  point  that  damages  not  recoToraUe 
for  mere  selling  or  buying;  Boyd  t.  M'Alpfn,  8  McLean,  480,  F.  a 
1,748,  to  point  that  the  selling  of  the  product  of  a  patented  machine 
did  not  constitate  Infringement. 

Patents.— It  Is  for  the  jury  to  determine  from  the  evidence 
whether  contract  to  purchase  product  of  patented  machine  was 
merely  a  colorable  hiring  of  the  machinery  with  a  view  to  infringe 
the  patent,  pp.  86^  806. 

Olted  in  Byam  t.  Bnllard,  1  Onrt  10%  F.  O.  2,262,  in  argument  to 
point  that  Jury  might  Infer  Infringement  from  purchase  of  article 
by  plalntlirs  agent  from  defendant.  If  connected  with  other  circum- 
stances. 

Ml8ceIlaneoa&—  Olted*  Inddentally,  in  Putnam  t.  Sndholf,  20  Fed. 
Oas.  00. 

30  Wheat  807-306.  6  U  843,  DD  WOLF  T.  JOHNSON. 

Conflict  of  laws.— A  contract  of  loan  Is  goT^med  by  tte  law  of 
file  place  where  made  and  to  be  repaid,  and  not  by  that  <tf  the 
place  where  security  is  taken,  p.  888. 

The  following  authorities  affirming  and  applying  this  doctrine 
are  collected  by  the  citations:  Andrews  t.  Fond,  18  Pet  78,  10  L. 
67,  hoUUng  usnrlous  contract  goTemed  by  laws  of  State  where 
made;  Scndder  t.  Bank.  01  V,  S.  411,  23  L.  248,  holding  law  of 
nilnois  determined  formalities  necessary  for  sufficiency  of  accept 
ance  of  foreign  bill  of  exchange;  Call  t.  Palmer,  116  U.  S.  100,  29 
L.  560,  6  S.  Ct  302,  holding  question  wliether  note  la  usurloas 
depends  on  laws  of  State  where  made;  Coghlan  t.  South  Carolina 
R.  B.  Co.,  142  U.  S  lie,  36  L.  054,  12  S.  Ct  153,  holding  law  of 
State  where  contract  payable  determined  question  of  usury;  Mis- 
souri, etc..  Trust  Oo.  t.  Krumselg,  172  U.  S.  8S5,  following  law 
of  State  where  transaction  had,  holding  usurious  contract  void; 
Fitch  V.  Bemer,  1  BIss.  880.  840,  341,  1  FUpp.  IS,  19,  23,  F.  a  4,836^ 
holding  question  of  usury  determined  by  law  of  place  where  loan 
made;  Burrows  v.  Hannegan,  1  McLean,  316,  F.  0.  2,206,  holding 
law  of  State  where  note  made.  Indorsed,  and  payable,  determines 
diligence  necessary  to  fix  indoreer's  liability;  Oadman  v.  Vermont, 
etc..  R.  R.  Co.,  16  Blatchf.  175,  F.  O.  2,035,  holding  contract  usuri- 
ous under  law  of  State  where  and  with  reference  to  which  m^e; 
Hlckox  T.  Elliott  10  Sawy.  430,  22  Fed.  23,  holding  maintenance 
no  defense  against  Gallfonila  contract  though  security  taken  In 
Oregon;  Hlckox  v.  saUott,  11  Sawy.  637,  27  Fed.  830.  holding 
champerty  did  not  vitiate  California  contract  tbongh  security  taken 
In  Oregon:  Black  v.  Reno,  50  Fed.  923,  holding  law  of  State  where 
loan  made  and  repayable  governed,  though  secured  elsewberej 
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Knhn  T.  Morrison,  Fed.  82.  holding  law  of  State  where  note 
made,  payable  and  security  situated  governed,  though  mortgage 
executed  elsewhere;  Trust  Co.  t.  Bathbnm,  18  Fed.  Oas.  763,  hold- 
ing usury  law  of  State  where  security  situated  not  applicable  to 
loan  payable  In  Scotland. 

State  court  cases  collected  by  the  dtattou  are  as  follows: 
Brongtaton  t.  Bradley.  86  Ala.  691,  holding  nsary  law  of  State 
where  original  bond  given  and  payable  governed;  Onbbedge  v. 
Napier,  62  Ala.  S22,  holding  usury  law  of  place  where  mortgage 
executed  and  parties  resided,  governed;  Palls  v.  United  States  Sav., 
etc.,  Co.,  97  Ala.  438,  88  Am.  St.  Rep.  211,  18  So.  32,  holding  usury 
law  of  place  where  all  transactions  had  and  security  situated  gov- 
erned, thoogh  otherwise  stlpnlated;  Thomson  v.  Kyle,  89  Flo.  597, 
68  Am.  St.  B«p.  18S,  28  So.  17,  holding  loan  governed  by  usury  law 
of  State  where  made  and  parties  resided,  thongh  secured  elsewhere; 
Goodrich  V.  wmu  ns,  BO  Oa.  484,  holding  law  of  State  where  loan 
executed  and  payable  governed,  though  security  situated  elsewhere; 
Allen  V.  Allen,  96  OaL  196.  80  Pac.  215,  16  L.  R.  A.  652,  where  loan 
barred  by  statute  where  made,  equity  of  redemption  In  security 
barred;  Arnold  v.  Potter,  22  Iowa,  198,  holding  usury  law  of  State 
when  note  partially  executed,  payable,  and  security  titnated,  gov- 
erned; Eastwood  V.  Kennedy,  44  Hd.  572,  holding  turary  law  of 
District  of  Oolntnbla,  where  note  executed,  governed  contract;  Chase 
T.  Dow,  47  N.  H.  406,  holding  Interest  allowable  according  to  law 
of  State  where  note  made,  though  security  situated  elsewhere; 
Dolman  v.  Cook,  14  N.  J.  Bq.  61,  holding  law  of  State  where  loan 
and  mortgage  executed  governed,  though  mortgaged  land  elsewhere 
situated;  Campion  v.  KlUe,  14  N.  J.  Eq.  231,  holding  question 
whethw  contract  usorlous  determined  by  law  of  State  where  made; 
Andrews  t.  Torrey.  14  N.  J.  Eq.  367.  holding  law  of  place  where 
contract  made  determines  whether  osnrious,  thoogh  security  taken 
dsewhore;  Flagg  v.  Baldwin.  88  N.  J,  Eq.  222,  48  Am.  Rep.  310. 
holding  contract  governed  by  law  of  State  where  nil  transactions 
anterior  to  mortgage  took  place;  Curtis  v.  Leavitt,  15  N.  T.  88,  227, 
228,  holding  loan  negotiated  and  payable  in  England  governed  by 
Eni^lsfa  usury  laws;  S.  C,  p.  91,  holding  loan  partly  negotiated 
and  payable  tn  Pennsylvania  subject  to  Pennsylvania  law;  Dick- 
inson T.  Edwards,  77  N.  Y.  578,  33  Am.  Rep.  675.  where  legality 
of  Interest  determined  by  law  of  State  where  note  made  and 
payable;  Arrington  v.  Oee,  S  Ired.  B94,  holding  law  of  State  where 
original  contract  made  applied,  no  matter  where  security  taken: 
Overton  v.  Bolton,  9  Helsk.  773,  24  Am.  Bep.  374,  holding  Interest 
law  of  place  where  transactions  really  occurred  governed,  though 
note  dated  elsewhere;  Shipman  v.  Bailey,  20  W.  Va.  144.  holding 
law  of  State  where  contract  made  governed  as  to  Interest,  though 
secured  elsewhere;  Newman  v.  Kershaw,  10  Wis.  343,  holding  lawa 
at  State  where  contract  made  govern  as  to  validity  and  eltec^ 
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chougli  elsewhere  sectired.  See  also  Arnold  v.  Potter,  22  Iowa, 
203;  Turpin  t.  Povall,  8  Leigh,  109,  discussing  what  law  governs 
bond  giyen  In  one  State  for  debt  contracted  elsewhere;  Sherman 
T.  Oassett,  4  Ollm.  (III.)  635,  dissenting  opinion,  majority  holding 
usury  laws  remedial,  and,  therefore,  inapplicable  in  another  State; 
50  Am.  Dec.  282,  note;  46  Am.  St.  Bep.  201,  valuable  note. 

-DlBtingulBbed  In  Kavanangh  v.  Day.  10  B.  1. 400, 14  Am.  Bep.  688. 
holding  where  Interest  pi^ble  as  damages,  rate .  determined  by 
law  of  place  where  breach  occurred. 

Evidence. —  Testimony  of  a  party  to  the  record  Is  Inadmissible^ 
though  he  be  a  certifled  bankrupt  against  whom  no  relief  can  be 
had,  pp.  384,  385. 

Glted  and  rule  applied  is  Bridges  v.  Armour,  6  How.  94,  12  Lb 
66,  holding  part7  to  the  record,  though  divested  of  interest,  Incom- 
petent to  testify;  Xhe  Neptune.  Olcott,  488,  V.  G.  10,120.  excluding 
testimony  of  co-Ubellants  to  circumstances  of  collision;  Boblnson 
v.  Mandell,  3  CUfl.  176,  F.  C.  11,959,  discussing  effect  of  acts  of 
congress  on  subject,  and  excluding  complainant's  testimony;  Lane 
V.  Xhe  Buck,  14  Fed.  Gas.  1077,  excluding  co-clalmanf  s  testimony, 
though  interest  discharged,  In  abs^ce  of  order  stilking  name  from 
record;  Bank  t.  McDonnell.  87  Ala.  760,  6  So.  708,  holding  entry 
of  decree  pro  confesso  against  party  does  not  make  him  competent 
witness;  Wise  t.  Patterson.  8  6.  Oreene,  472.  holding  sale  of  in- 
terest in  plaintiff  firm  from  pending  suit  did  not  constitute  vendor 
competent  witness;  Pino  v.  Beckwlth,  1  N.  Mex.  27,  refusing  to 
admit  defendant's  testimony. 

Modified  In  Snyder  t.  Fiedler,  138  U.  8.  480,  35  L.  219,  11  S.  Ct 
584.  holding  plaintiff,  an  administratrix,  competent  witness  after 
appcrfntment  of  her  snccesBor.  Distloguished  In  Pryor  v.  Bybnm. 
16  Ark.  692,  holding  objection  to  testimony  of  parQr  without  interest, 
waived  by  stipulation  of  counsel  filed.  Modified  In  Llzaxdl  t.  Ooben, 
3  OUl,  436,  holding  defendant  of  record  who  had  no  Interest  a 
competent  witness. 

IlBuxy.— A  contract  invalid  for  usury  by  the  laws  of  one  State 
may  be  a  good  basis  for  new  contract  elsewhere,  pp.  385.  388. 

Vmary  in  a  contract  is  a  mortal  taint,  and  no  subterfuge  can 

conceal  It  from  the  eye  of  the  law,  p.  3S5. 

Glted  to  this  point  in  Sherwood  v.  Boundtree.  32  Fed.  123,  hold- 
ing loan  usurious  where  part  of  principal  withheld  under  name  of 
"commissions;"  Pheliis  v.  Flerson.  1  G.  Greene,  128,  reversing 
decree  foreclosing  usurious  mortgage;  Knickerbocker,  etc..  Ins.  Co. 
V.  Nelson,  78  N.  Y.  149.  holding  loan  usurious,  notwlttwtanding 
elaborate  subterfuges  to  conceal  usury;  Smith  v.  Cross,  90  N.  Y. 
554,  holding  court  would  kx)k  b^ilnd  transactions  had  to  conceal 
usury. 
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tr«l>7.— untouch  »  contract  be  omiitottB  In  lis  Inceptlcm,  a  Mtwo- 
vnot  legal  contract,  entered  Into  for  the  pnxpoee  of  fnelng  tt 
from  nsory,  makes  It  valid,  p.  392. 

Cited  and  principle  applied  in  Masterson  v.  Grubbs,  70  Ala.  408, 
holding  reformation  of  contract  by  removal  and  remitting  excessive 
interest,  cured  the  usury;  Mitchell  v.  Lyman,  77  111.  530,  holding  ll^ 
terest  payable  on  note  substituted  for  old  usurious  note,  less-  ex- 
cess paid  on  Old  note;  ZJIlard  t.  FleM.  1  3.  3.  Marsh.  2T6,  280,  hold- 
ing good,  a  note  for  principal,  and  legal  Interest  given  in  considera- 
tion of  original  nsurlous  loan;  Hoyt  v.  Bridgwater,  etc..  Mining  Co., 

6  X.  J.  Eq.  274,  when  subsequent  agreement  of  parties  held  to  have 
purged  contract  of  usury;  Morris  v.  Taylor,  22  Is'.  J.  Eq.  443.  and 
Taylor  v.  Morris,  22  N.  J.  Eq.  610,  holding  usury  cured  by  settle- 
ment between  parties  and  giving  new  mortgage;  Palmer  v.  Smith, 
10  N.  ¥.  S07,  holdli^;  mortgagor  MAopped  from  setting  up  Invalidity 
of  assignment  tj  agreemoit  recognizing  assignee's  title;  Sheldon 
T.  Baztmi,  91  N.  T.  184,  holding  TaUd  a  new  'note,  complying  trltb 
law  of  State  where  made,  given  In  consideration  of  oid  usurious 
debt;  Gerlaugh  v.  Bassett,  20  Wis.  678,  holding  contract  purged  of 
usury,  by  giving  new  note  for  original  debt;  Edgeli  v.  Stanford,  6 
Vt.  559,  holding  recovery  allowable  of  original  debt,  though  subse- 
quent usurious  contract  substituted  therefor.  See  also  Boston  y. 
Dodge,  1  Blackf.  (Ind.)  20,  note  (1);  11  Am.  Dec.  540,  note. 

Dtottngnlshed  in  Jt/^kmrn  r.  Iwm,  18  AitL  126.  holding  contract 
tabtted  with  old  nmaj,  wbsm  usurious  lnt«rast  m  old  notss  earned 
Into  new  contract;  Lee  t.  PeCfcham,  17  Wis.  300,  holding  nsnrlous,  a 
new  contract  for  sum  due.  Including  unpaid  usurious  Interest. 
See  also  Sheldon  v.  Haxtun,  91  N.  Y.  135,  136.  dissenting  opinion, 
majority  holding  as  stated,  supra. 

Usurious  contracts.—  Court  will  not  treat  usurious  contract  as 
absolutely  void,  when  not  so  declared,  but  merely  prohibited  by 
statute,  p.  302. 

Olted  and  prlndj^e  applied  In  Oates  t.  National  Bank*  100  U. 
8.  250.  2S  L.  584.  holding  reservation  of  Qsnrlon  Interest  hf 

national  bank  did  not  make  loan  vo'ld;  McBroom  Scottish,  etc, 
Co.,  153  U.  S.  326,  38  L.  732,  14  S.  Ct  855  (affirming  S.  O.,  6  N.  Mex. 
588,  30  Pac.  863),  holding  contract  made  under  New  Mexican  law 
not  void  for  usury;  Wiley  v.  Starbuek,  44  Ind.  313.  holding  reserva- 
tion of  usurious  Interest  by  national  bank  did  note  make  contract 
void;  Haggard  r.  Atlee,  1  O.  Greene,  46,  47,  holding  usurious  con- 
ttaet  not  Vtdd  under  law  of  Iowa;  Oommerdal  Bank,  etc.  t.  Nolan, 

7  How.  (Miss.)  627,  holdliig  mlndpsl  due  aa  nnuions  contract  re- 
coverable; Montany  v.  Rock,  10  Uo.  608,  holding  nsnrions  contract 
not  void;  Farmers'  Bank  v.  Burchard,  33  Vt  871,  holding  usurious 
contract  valid,  except  aa  to  the  usury.  See  also  Fowler  v.  Throck- 
onrton,  6  Bladcf.  (IndJ  884,  dissenting  opinion,  majority  holding 
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DO  recovery  could  Im  had  on  tuorlonB  contract;  ScottlBh,  etc%  Oo.  t. 
McBroom,  6  N.  Mex.  688,  30  Pac.  868,  holdlns  contract  made  nndw 
New  Mexican  law  not  void  for  uanry. 

Dlatlngniahed  In  Baltmarah  t.  TatblU,  IS  Ala.  408^  hokUns  UH 
of  exchange  void  for  prior  IndOTsement  on  SnndsTt  In  hands  at 
Indorsee  In  a  usnrlous  transaction. 

Plaa  of  usury  Is  generally  perwHial  and  peculiar,  and  not  ftTaU- 
able  to  third  persmis,  p^  898. 

The  citing  cases  make  the  following  applications  of  this  rule: 
Black  T.  Reno,  50  Fed.  923,  holding  usury  not  available  defense 
for  mortgagor  In  nsurlous  transaction,  against  holder  of  mortgage 
as  collateral  secnrlty;  American  Water-Works  Co.  v.  Farmers',  etc, 
Tmst  Oa.  73  Fed.  962,  36  U.  8.  App.  668,  holding  want  of  authority 
In  grantor  company  to  ^ecate  mortgages,  no  defense  for  grantee 
with  notice;  Oatewood  Bank,  49  Oa.  60,  holding  nsnry  In  first 
mortgage  no  gronnd  for  UU  by  later  mortgagee  to  enjoin  sale; 
Henderson  v.  Bellew,  46  HI.  825,  holding  nsnry  no  d^ense  on  fore- 
clOBUre,  for  purchaser  subject  to  mortgage;  Oarmlchael  v.  Bodflsb. 
32  Iowa,  420,  bolding  stranger  to  contract  could  not  plead  nsnry; 
Prltcbett  v.  Mitchell,  17  Kan.  368.  22  Am.  Rep.  289,  bolding  snbse- 
qnent  mortgagee  could  not  plead  usury  in  prior  mortgage;  Farmers', 
etc.,  Bank  v.  Klmmel,  1  Mich.  86.  holding  plea  of  usury  not  avail- 
able to  snbseauent  mortgagee;  Ijadd  v.  Wlggln,  86  N.  H.  429,  69  Am. 
Dec.  668,  holding  nsnry  a  personal  defense;  Post  Bank  of  Utlca, 
7  HIU,  406,  holding  purchaser  at  sberlfTs  sale,  with  notice,  not 
entitled  to  decree  setting  aside  mortgage  for  usury;  Sands  v.  Ghnrch. 
6  N.  Y.  352,  353,-354,  356,  holding  usury  not  available  defense  for 
purchaser  of  equity  of  redemption;  Oneida  Bank  v.  Ontario  Bank. 
21  N.  T.  501,  holding  nsurlous  discount  by  indorsee  for  payee,  no 
defense  for  drawer  of  bill  of  exchange;  Chamberlain  v.  Dempsey, 
86  N.  Y.  140,  holding  grantee  of  equity  of  redemption  amid  not 
set  up  nsnry  In  mortgage;  Williams  v.  Tilt,  86  N.  T.  826,  holding 
claimant  of  property  by  paramount  title  could  not  set  np  usury; 
Merchants',  etc..  Bank  v.  Com.,  etc.,  Co.,  ^  N.  Y.  643,  note,  holding 
grantee  from  borrower  subject  to  lien  could  not  set  up  usury; 
Knickerbocker,  etc..  Ins.  Co.  v.  Nelson,  78  N.  Y.  160,  bolding  jnort- 
gagor's  grantees  of  equity  of  redemption  could  not  set  up  usury; 
Cahn  T.  Farmers',  etc,  Bank,  1  S.  Dak.  242,  46  N.  W.  186,  bolding 
borrower's  creditor  could  not  set  aside  lender's  judgment  against 
him  for  usury;  Hill  v.  Alllanee  Building  Oa.  6  8.  Dak.  179,  65  Am. 
8t  832,  60  N.  W.  767,  holding  purchaser  ct  equity  of  redemp- 
tion could  not  set  up  usury;  Spengler  v.  Snapp,  6  Ldgh,  491,  602, 
610,  bolding  purchaser  of  equity  of  redemption  could  not  set  up 
usury;  MIchie  v.  Jeffries,  21  Oratt  345,  holding  purchaser  of  land 
subject  to  mortgage  could  not  set  up  usury;  Christian  v.  Warsham. 
78  Va.  109,  holding  strangers  to  mortgage  could  not  set  up  usury; 
Lee  T.  Feamstw,  21  W.  Va.  118,  46  Am.  Bep.  668,  holding  bor- 
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rower's  creditor  could  not  plead  usury  to  defeat  another  creditor. 
Sep  also  Tnmer  t.  Association,  47  8.  0.  408,  26  8.  B.  288,  dlssentlnff 
opinion,  majority  holding  purchaser  who  paid  mortgage  as  jtart  of 
price,  entitled  to  recover  usury  exacted;  Olark  t.  Sl^cer.  14  Kan. 
407,  arguendo,  apivovlng  geiwral  propositloD;  Hope  t.  Smllli,  10 
Oratt.  224,' refusing  to  decide  quesUon;  78  Am.  Dee.  87,  nota;  22 
Am.  Bep.  201,  valnahle  note. 

Overmled  in  Lloyd  t.  Scott,  4  Pet  220,  7  L.  841,  holding  usury 
available  defense  for  loanee's  alienee.  Dented  in  Yardley  t. 
The  New  Tork  Guaranty,  etc.,  Co.,  1  Fllpp.  655,  656,  F.  O. 
18,125,  reviewing  cases,  holding  usury  available  to  purchasers 
of  bonds  from  borrower  corporation;  Tmmbo  v.  Blizzard,  6 
0111  &  J.  23,  holding  plea  of  usury  available  to  mortgagor's 
alienee;  l^b  t.  Barnes.  1  Md.  Gh.  1^  holding  usury  avaUable 
defoue  for  mortgagor's  alloiee  ^[alnst  mortgagee's  assignee;  Free* 
man  v.  Brlttln,  17  N.  J.  L.  218.  holding  usury  available  defense  tat 
maker,  to  suit  by  Indorsee,  who  obtained  note  by  usury;  Oummlns 
V.  Wire,  6  N.  J.  Bq.  87,  holding  purchaser  of  equity  of  redemption 
entitled  to  plead  usury;  Brolasky  v.  Miller,  0  N.  3.  Eq.  809,  holding 
subsequent  mortgagees  entitled' to  plead  usury.  Modified  in  Hack- 
ensack  Water  Co.  v.  De  Kay,  SO  N.  J.  Eq.  563,  664,  holding  pm^ 
chaser  at  sheriff's  sale  entitled  to  plead  usury  In  mortgage  as  de- 
fense; DIx  V.  Van  Wyck,  2  HUl,  62S,  holdli^-  pnrcbasw  under 
Indgment  and  execution  entitled  to  set  up  usury. 

Hlscellaneons^  Bank  v.  Tnthlll.  4  Dak.  801,  30  N.  W.  165. 

10  Wheat  395-405.  6  L.  860,  BBBNT  v.  DAVIS. 

Lotteries.—  Legality  of  a  drawing  Is  not  affected  by  trregularlttes 

which  did  not  vary  the  chances  of  complainant  pp.  400,  401. 

Cited  In  M'Ohnpsey  v.  Booker,  5  Yerg.  142,  holding  correction  of 
mistakes  made  In  drawing  did  not  vitiate  It 

Miscellaneous. —  Cited  Incidentally  In  Washington  v.  Toang>  10 
Wheat.  407,  6  L.  S58,  another  lottery  case. 

10  Wheat  406-4ia  6  L.  8S2,  COBPOBATION  OF  WABHmOTON 

V.  YOUNG. 

Bonds.—  One  not  the  proprietor  of  an  obligation  cannot  pnt  It  In 
suit,  unless  antiiorlsed  by  the  legislature,  p.  400; 

Olted  to  thl0  point  in  UcOne  v.  Washington,  8  Or.  a  a  64%  F.  O. 
8,786,  holding  owner  of  prise  lottery  ticket  not  entitled  to  sue 
manager  on  bond  to  corporation. 

Distinguished  In  Stephenson  v.  Monmouth  Min.,  etc,  Co.,  84  Fed. 
119,  where  consent  presumed  from  corporation  taking  bond  run- 
ning to  Itself  instead  of  to  State  as  required.  Denied  In  State  v. 
Norwood,  12  Md.  193,  holding  any  person  interested  could  sue  on 
official  bond  of  State  officer.  Modified  In  fencer  v.  Watklnaon,  11 
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Oonn.  JS,  holding  persons  damaged  hy  ferry  owner's  nefl^lgence 

could  recover  nominal  damages  on  owner's  bond  to  State  treasnrer. 

Parties.—  In  salt  on  bond  In  name  of  obligee  corporation,  for  use 
of  anotber,  the  corporation  Is  the  real  plaintiff,  p.  400. 

Cnted  In  Bast  St  Loots  t.  Bensliaw,  ISS  III.  488.  88  N.  D.  1040. 
holding.  In  salt  on  official  bond  of  treasnrer,  tity  was  real 
plaintiff. 

Appearance  by  attorney.— Warrant  of  attorney  need  not  be 
spread  on  the  record  to  liable  connsel  to  ^n>ear  for  a  eorpoiatton, 
pp.  400,  410. 

Olted  In  State  Bank  t.  Bell,  5  Blacfcf.  128,  holding  signing  and 
filing  of  declaration  by  attorney  snfflclent  evidence  that  corpora- 
tion BO  appeared.  See  also  Vance  v.  Bank,  1  Blackf.  80,  note. 

Miscellaneous.—  Cited  in  Bledsoe  t.  Brwln,  82  La.  Ann.  619,  620, 
npon  effect  of  dismissal,  without  reserve  for  renewal  of  action. 

Erroneously  dted  In  Boss  t.  The  Neverslnk,  20  Fed.  Gas.  1244, 
as  The  St.  Jago  de  Onba. 

10  Wheat  411-420,  6  L.  864,  JANNBT  T.  COLUMBLAlN  INS.  GO. 

Karius  insorance  —  Surrey  of  vesseL—  Survey  of  a  vessel  undw 
a  State  law,  In  the  manner  and  by  the  officers  therein  provided,  la 
within  meaning  of  a  "  rotten  clause  "  in  a  policy,  p.  417. 

Bstoppel.— Authority  of  a  State  tribunal  to  condemn  a  vessel 
cannot  be  denied  by  owners  when  condemnation  was  obtained 
through  instmmentallly  of.  and  acaul<w;ed  in  by.  master  and  part 
owner,       118>  HO* 

Condemnation  of  TesMil.— Generally,  In  foreign  countries,  the 
right  to  condemn  unseaworthy  vessds  la  Inddental  to  admiralty 
power,  p.  418. 

Olted  and  rule  applied  In  Potter  t.  Ocean  Ins.  Co.,  8  Sumn.  42,  43. 
F.  C  11,336.  holding  Federal  admiralty  courts  have  jmrlsdlctlon, 
though  not  exclusive,  to  order  survey  in  case  of  distress;  The 
Schooner  Tilton,  6  Mass.  474,  F.  0.  14,064,  holding  survey  and  con- 
demnation of  vessel  on  application  of  master  within  admiral^ 
jurisdiction;  The  Dawn,  1  Ware.  487.  F.  O.  8.666.  holdli^  survey 
and  condemnation  of  vessel,  in  case  of  distress^  on  aptdication  of 
master,  within  admiralty  jurisdiction;  The  Steamboat  James  Mor^ 
rlson,  Newb.  244.  F.  0.  16,466.  arguendo,  to  point  that  power  to 
condemn  for  unseaworthiness  within  admiralty  Jurisdiction. 

Uarine  Insnraace.—  Condemnation  of  vessel,  because  so  decayed 
that  cost  of  repairs  would  exceed  value  when  repaired,  brings 
case  within  "  rotten  clause  "  of  a  policy,  p.  410. 

Miscellaneous.— Cited  in  Insurance  Co..  etc..  of  Vli^nla  v. 
Hordecai,  22  How.  117. 16  h.  882.  where  not  shown  that  condemm* 
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tkm  proceeded  from  causes  mentioned  in  policy,  tt  did  not  discharge 
nndorwrlters;  Tnltod  States  t.  Mew  Bedford  Bridge  Co.,  1  Wood, 
ft  M.  478,  F.  a  15,867.  arguendo,  discussing  admiralty  Jurisdiction; 
Packard  t.  The  Sloop  Louisa.  2  Wood,  ft  M.  68,  F.  a 
argumdo,  diacnsEdng  admiralty  Jurisdictloii. 

10  Wheat  421-427,  6  L.  256,  SIXTY  PIPES  OF  BRANDT. 

Duties.— All  the  circumstances  required  by  the  statute  must  con- 
cur to  constitute  the  offense  under  revenue  law  as  to  import  of 
Uquors,  prescribing  penalty  for  Tiolatlon,  p.  424. 

Cited  In  The  Cargo  ex  Lady  Essex,  39  Fed.  767.  holding  cargo  of 
vessel  driven  on  shore  by  stress  of  weather,  not  liable  to  condemna- 
tion; United  States  v.  Halberstadt,  26  Fed.  Cas.  73,  holding  law 
imposing  penalty  for  selling  casks  from  which  marks  not  removed, 
not  applicable  to  purchaser;  TTnlted  States  v.  Founds  of  Celluloid, 
82  Fed.  632,  holding  goods  unlawfully  imported  by  mere  trespasstt 
not  liable  to  forfeiture. 

Bevenue  laws.— The  purpose  of  the  revenue  laws  is  the  security 
of  the  revenue,  not  the  prevention  of  devices  of  merchants  for 
private  profit  without  defrauding  government,  p.  426. 

Cited  in  United  States  v.  Twenty-eight  Packages,  Oilp.  828,  F.  <X 
16,561.  holding,  making  up  false  invoice,  not  used  to  make  false 
entry,  does  not  subject  goods  to  condemnation. 

Datiea  —  Probable  cause.-  Mixture  of  domestic  with  foreign 
spirits  In  casks  marked  and  accompanied  by  certificates,  constituted 
reasonable  ground  for  seizure  by  revenue  officer,  p.  426. 

Miscellaneous.— Cited  in  Stacey  v.  Emery.  97  U.  S.  646,  24  L. 
1036,  as  instance  of  use  of. "  probable  cause "  and  "  reasonable 
cause  "  to  mean  same  thing. 

10  Wheat  428-430,  6  L.  358^  THE  THOMAS  JEFFERSON. 

The  admiralty  Jurisdiction  of  Federal  District  Courts,  where  de- 
pendent on  locality,  is  limited  to  sea  and  tide-water,  p.  429. 

Cited  and  principle  applied  in  Hobart  v.  Drogan,  10  Pet  120,  8  L. 
867,  heading  District  Court  Jurisdiction  Included  suits  for  pilotage^ 
though  State  law  fixed  compensation;  Orleans  v.  Phcebns,  11  Pet 
184,  9  L.  680,  holding  claims  for  services  performed  on  Inland 
waters  not  within  admiralty  Jurisdiction;  Waring  v.  Clarke,  5  How. 
463,  475,  408.  12  L.  237,  242,  253,  reviewing  cases,  holding  Jurisdic- 
tion over  collisions  extended  to  tide-water,  though  Infra  corpus 
comltatus;  New  Jersey,  etc.,  Co.  v.  Merchants'  Bank,  6  How.  890, 
892,  421,  12  L.  485.  486,  498,  holding  Ubel  for  specie  lost  by  vessel 
burning  In  tlde-wata,  within  admiralty  Jurisdiction;  Mclieltaud  t. 
The  Robert  Morris,  1  WiUl.  Jr.  38.  F.  C.  8,896,  holding  repair  of 
vessel  used  to  navigate  tide-water,  a  maritime  contract;  The  Seboona 


Digitized  by  Google 


10  Wheat  42S-480      No^  on  U.  S.  Beporta 


4S4 


Mary,  1  Spraffne,  204,  F.  0.  9.190,  taoldlnff  servlcea  performed  <n 
Teasel  making  trips  within  tide-water,  gave  Uen;  McCkirmick  t. 
Ives.  Abb.  Adm.  420,  F.  O.  8,720,  holding  services  on  canal  boat  not 
within  admiralty  Jurisdiction;  The  Wave,  Blatchf.  ft  H.  240,  241, 
F.  O.  17,297,  holding  admiralty  Jarlsdiction  extends  to  claims  for 
■alTB«e  on  tide-water;  Martin  t.  Acker,  Blatchf.  &  H.  281,  F.  a 
OfUXi,  holding  within  admhralty  JnriBdlction,  omtract  for  service  on 
vessel  navigating  tide-water;  The  D.  a  Sallabnry,  Olcott,  74,  F.  a 
3,694,  holding  jurisdiction  extends  to  any  services  performed  on 
vessel  navigating-  tide-water;  Davis  t.  The  Enterprise,  7  Fed.  Caa. 
120,  dismissing  libel  for  services  not  performed  substantially  on 
tide-water;  Ludingtou  v.  The  Nucleus,  16  Fed.  Gas.  1096,  holding 
extension  of  Jurisdiction  by  act  of  1845  did  not  Inclqde  contracts 
for  materials  furnished  at  home  port;  Van  Santwood  v.  The 
John  B.  Cole,  28  Fei.  Caa.  1077,  holding  contract  of  cCflrelght- 
ment  performed  on  tide-watra*,  witiiln  admiralty  jnriBdlcflon; 
Oaae  v.  Woolley,  6  Dana,  21.  22,  82  Am.  Dec.  Kl,  69,  holding 
admiralty  Jurisdiction  extended  only  to  SOTvlces  performed  on  tide- 
water; Baker  v.  Hoag,  7  N.  T.  562,  59  Am.  Dec.  436.  applying  tide- 
water test,  holding  lien  for  salvage  by  maritime  law  attached  where 
vessel  sunk  In  tide-water;  Hubbard  v.  Hubbard,  8  N.  Y.  199,  sus- 
taining nuncupative  will  of  master  of  ship  at  anchor  in  tlde-wator; 
Smith  T.  United  States,  1  Wash.  Ter.  266,  268,  holding  crime  com- 
mitted on  tide-water  within  Federal  Jurisdiction. 

OHier  citing  cases  affirming  and  relying  upon  the  syllabus  hold- 
ing are:  Peyroux  v.  Howard,  7  Pet  342,  8  L.  707,  holding  court 
could  take  Judicial  notice  of  presence  of  tide  where  contract  per* 
formed;  Jackson  v.  Steamboat  Magnolia,  20  How.  322,  342,  15  L.  927. 
929,  dissenting  opinion,  majority  holding  admiralty  Jurisdiction  In- 
cluded cause  of  collision  In  navigable  stream  above  tide-water; 
United  States  v.  Bodgers.  ISO  V.  S.  270,  271,  87  U  1078;  14  S.  Ot 
117,  dlBsenting  ojdnion,  majority  holding  great  lakes  are  high  seas; 
United  States  t.  New  Bedf<»:d  Bridge  Oo.,  1  Wood.  *  M.  478,  F.  0. 
U,867,  arguendo,  restricting  admiralty  Jurisdiction  to  the  sea;  Lands 
V.  Cargo  of  Coal,  4  Fed.  480,  where  court  took  Judicial  notice  of 
navigability  of  waters;  Bulloch  v.  The  Lamv.  4  Fed.  Gas.  668,  hold- 
ing collision  In  tide-water  within  admiralty  Jurisdiction;  The  Bel- 
fast V.  Boone,  41  Ala.  63,  collecting  cases,  holding  constitutional  a 
State  law  creating  shipper's  lien  on  vessel  navigating  Interior  waters 
of  State;  People  v.  Tyler,  7  Uich.  275.  276,  281,  287.  concurring 
opinion,  reviewing  cases,  denying  Federal  Jurisdiction  over  crime 
committed  on  river  cumecting  great  lakes;  Cole  v.  White,  26  Wend. 
617,  arguendo,  construing  mortgage  of  vessel  on  lakes.  See  good 
discussion  of  this  question  in  32  Am.  Dec.  67,  note.  See  also  The 
Lottawanna.  21  Wall.  584,  22  L.  666,  dissenting  opinion,  reviewing 
cases,  majority  holding  claim  for  materials  furnished  for  repairs.  In 
home  port  not  maritime  lien;  Pollock  t.  Farmers'  Loan,  etc.  Go. 
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167  tJ.  8.  675.  89  L.  817,  16  8.  Ct  687,  where  cited  as  Instance  of 
oremiled  case;  GIU  t.  The  Continental.  10  Fed.  Cas.  872,  holding 
mdmlnlty  has  jnrisdlction  of  lien  for  materials  farbtahed  In  home 
pent;  Haalett  t.  Tbe  Enterprise,  11  Fed.  Oas.  787,  agendo,  holdlns 
barse  m  New  York  harbor  In  admlraltr  jnrisdicUmi;  MwtUik  t. 
▲rery,  14  Arfc.  878,  argnendo.  holding  lien  acqnlred  nnder  Ohio 
watn^craft  law.  did  not  follow  craft  to  another  State;  WlUlamson  t. 
Hogan.  46  lU.  611.  612.  ai^endo,  accepting  doctrine  that  District 
Oonrf  s  Jurisdiction  In  admiralty  Is  exclnslve;  Stlnton  t.  The  R.  K. 
Roberta,  46  Ind.  481,  arguendo.  reTlewing  cases,  holding  Hen  on 
steamboat  for  bnlldlng  materials  at  home  port  not  cognizable  In 
admiralty;  Berry  t.  Snyder,  8  Bnsh,  280,  86  Am.  Dee.  234.  dissenting 
opinion,  majorl^  holding  riparian  ownor  on  navigable  stream  above 
tide-water  held  ad  medium  flium  aquse;  People  t.  Oanal  Appraisers, 
88  N.  T.  407,  holdli^c  riparian  owners  on  navigable  stream  not  en- 
titled to  damages  for  diversion  of  mter  for  canal;  Dnnlap  v.  Gom- 
ownwealth.  108  Fa.  St  618,  anraendo,  sustaining  Jurisdiction  of 
State  court  over  offenses  against  State  game  laws  on  lake. 

Overruled  In  Oenesee  Chief  v.  Fltzhugb.  12  How.  4ro,  466,  18  L. 
1064,  reviewing  cases,  holding  admiralty  Jurisdiction  extended  to 
navigable  inland  waters;  Jackson  v.  Steamboat  Magnolia,  20  How. 
200^  802,  818,  15  li.  016,  017,  021,  holding  admlralir  Jurisdiction  in- 
cludes cause  of  collision  on  navigable  river  above  tide>water,  within 
a  State:  Tbe  Hlne  v.  Trevor,  4  Wall  662.  663,  666,  18  L.  452.  468 
(reversing  S.  O..  17  Iowa,  863),  holding  admiralty  had  exclusive 
Jurisdiction  of  collision  on  Mississippi  above  tide-water;  The  Bel- 
fast 7  Wall.  637,  10  L.  270  (reversing  S.  a.  41  Ala.  63),  reviewing 
cases,  holding  contracts  of  affreightment  to  be  performed  on 
navlgaUe  inland  waters  subjects  of  admiralty  Jurisdiction  ex- 
duslveiy.  Denied  in  The  Oler,  2  Hughes,  16. 16^  F.  0. 10,485,  holding 
collision  on  ship  canal  connecting  navigable  vaters,  is  within  ad* 
miralty  Jurisdiction;  Stewart  v.  Potomac  Ferry  Co.,  6  Hughes.  881, 
12  Fed.  803,  holding  unconstitutional  a  State  law  giving  lien  on 
vessel  for  cause  of  action  arising  on  navigable  river;  The  Flora,  1 
Bfss.  30,  32,  F.  O.  4,878;  Revenue  Cutter  No.  1,  Brown  Adm.  02,  86, 
F.  b.  11,718,  holding  great  lakes  within  admiralty  Jurisdiction  lade- 
pendentiy  of  act  of  1846;  Scotfs  Case,  1  Abb.  (U.  S.)  839,  F.  a 
12,617,  holding  admiralty  Jurisdiction  on  great  lakes  exduslTe; 
Fannlee  t.  The  Oharles  Hears,  Newb.  204,  F.  a  10,706^  holding 
maritime  law  applies  to  cases  on  lakes  as  to  Jurisdiction,  procedtue 
and' practice,  independently  of  act  of  1846;  Bads  v.  Steamboat  H.  D. 
Bacon,  Newb.  276,  F.  0.  4,232,  holding  salv^  on  navigable  river, 
above  tide-water  recoverable  in  admiralty;  United  States  v.  Burling- 
ton, etc..  Ferry  Co..  21  Fed.  334,  335.  holding  admiralty  Jurisdiction 
embraced  Ubel  for  marine  tort  of  river  steamboat;  Western  Transp. 
Oo.  V.  The  Great  Western.  29  Fed.  Gas.  782,  holding  admiralty 
Jurisdiction  uctended  to  case  of  salvage  on  great  lakes;  Wolvertim 
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T.  Lacy,  80  Fed.  Gas.  419,  boldlng  act  of  1790,  eoncenttnc  Buying 
articles,  applicable  to  great  lakes;  Trevor  t.  The  Hlne,  17  Iowa,  868, 
rerlewlng  cases,  boldlng  Fedeml  and  State  courts  had  concorrent 
jurisdiction  on  navigable  rivers;  Keating  v.  Spink,  3  Ohio  St  lOS. 
110,  62  Am.  Dec.  217,  219.  boldlng  aA  nlralty  JnrlBdIctlon  extends  to 
navigable  Inland  waters,  but  Is  not  exclusive  there.  Distinguished 
tn  Thackery  v.  The  Farmer,  GUp.  S2S,  F.  O.  18,81;^,  boldlng,  where 
contract  not  maritime,  it  is  not  wlttiia  Jorlsdlct*on,  ttioagh  performed 
on  tide-water;  United  States  t.  Wilson,  8  Blatctaf.  487,  F.  0.  10.731, 
holding  crime  of  destroying  vessel  not  within  Federal  Jurisdiction, 
unless  committed  on  high  seas.  Cited  in  Pollock  v.  Farmers'  L.  A 
T.  Co.,  157  U.  S.  576, 89  L.  817. 16  &  Ot  687,  as  Instance  of  overruled 
ease. 

Admiralty  Jurisdiction.—  It  Is  essential,  in  order  for  admiralty 
Jurisdiction  to  attach,  that  the  contract  should  be  maritime  In  Its 
nature,  p.  429. 

Cited  to  this  point  In  Packard  v.  Sloop  Louisa.  2  Wood.  &  M.  62, 
68,  F.  0. 1Q,9B&,  holding  vessd  employed  in  carrying  and  laying  stone 
in  Massachusetts  bay  not  subject  to  maritime  Uen  fbr  wages;  Pet^ 
Steamer  America.  84  OaL  Q79i,  holding  suit  ft>r  wharfive  cog- 
nizable in  State  court;  Thackery  v.  The  Farmer,  Gilp.  628,  F.  C. 
13.852,  holding  contract  not  maritime  In  Its  nature  la  not  within 
Jurisdiction,  though  performed  on  sea. 

MIscellaneouB.—  Cited  In  St  Paul,  etr ,  B.  B.  Co.  t.  Schormelr,  7 
WalL  288,  19  L.  78,  arguendo,  discussing  titie  to  sand-bar  In 
navigable  river;  The  War  Eagle,  6  Blss.  866,  F.  O.  17,178,  argumdo, 
holdhig  vessel  plying  on  river  wittiin  proviso  to  act  llmltii^;  llabtli^ 
of  sblpowers;  Western,  etc.,  TeL  Go.  v.  WlUlams.  86  Va.  719,  11  B. 
B.  113,  8  L.  B.  A.  437,  dissenting  opinion,  majority  boldlng  uncon- 
stitutional a  statute  permitting  construction  of  telegraph  line  on 
liighway  without  compensating  owners. 

10  Wheat  431-449,  6  L.  869.  THE  SANTA  MABXA. 

Admiralty  decrees.— In  proceedings  to  carry  ABcree  Into  elfect 
original  proceedings  are  b^ore  the  court  when  neeeasur  to  detw^ 
mine  new  points  In  controversy,  p.'  4^ 

Cited  In  Mltchel  v.  United  States,  16  Pet  84,  10  L.  670,  consider- 
ing proceedings  In  original  suit  In  construing  mandate  Issued  therein; 
Metcalf  V.  Watertown,  68  Fed.  861,  84  U.  8.  Affp*  107,  sustaining 
second  appeal  to  correct  enror  in  carrying  mandate  Into  effect; 
Brucker  v.  State,  10  Wis.  640,  holding  recOTd  on  former  ap[»eal 
before  the  court  to  determine  whether  cause  liad  been  remitted. 
See  also  Poole  v.  Nixon,  19  Fed.  Cas.  1000,  holding  court  has 
jurisdiction  of  bill  of  review  based  tm  newly-discovered  facts. 

Bes  adjudieata. —  Claims  for  diarges,  liens,  and  Intraest  existing 
■t  time  of,  and  not  set  up  at  hearing  on  molts,  cannot  be  aet  up 
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after  general  decree  of  restitution  on  appUcatkm  to  oifMee  man- 
date of  Supreme  Court,  pp.  444.  446. 

The  following  authorities,  affirming  and  Tarlously  applying  this 
principle*  are  collected  by  the  citations:  Boyce  t.  Onindy.  8  Pet 
280,  9  L.  182,  reyerslng  Circuit  Court  decree  allowing  Interest  on 
original  decree,  not  allowed  on  first  appeal;  Bx  parte  Slbbald,  13 
Pet  482,  8  L.  1188.  holding  matters  determined  on  original  api>eal 
not  subject  to  review  after  mandate  Issued;  Washington  Bridge  Co. 
T.  Stewart.  8  How.  424,  426,  11  li.  668.  664,  holding  conclusive, 
affirmance  of  decree,  though  by  divided  court;  Bank  of  United 
States  V.  Moss,  6  How.  40.  12  L.  885,  denying  cooif  s  anthori^ 
at  subsequent  term  to  strike  ont  Judgment  rendered,  for  want  of 
Jurisdiction;  G<niilng  t.  Troy  Iron,  etc...  Factory,  IS  How.  466. 
14  L.  77S.  dismissing  appeal  from  decree  disposed  of  on  former 
appeal;  Roberts  v.  Cooper,  20  How.  481,  16  L.  874,  holding  on 
second  writ  of  error  previous  decision  In  same  case,  not  subject 
to  review;  Carter  v.  American,  etc.,  Ins.  Co.,  8  Pet  818,  7  L.  682, 
holding  decree  of  restitution  silent  as  to  damages,  a  vlrtnal  denial 
thereof,  and  not  subject  to  review  on  subsequent  appeal;  Noonan 
T.  Bradley,  12  Wall.  128,  20  L.  281,  holding  final  decree  rendered 
at  formw  term,  not  subject  to  review;  The  La^  Pike,  86  17.  8. 
462,  24  L.  678.  refnsli^  to  consider  matters  decided  In  antecedent 
appeal;  In  re  Washington,  etc.,  B.  R.  Co.,  140  17.  8.  87,  85  L.  842. 
11  S.  Ot  674.  denying  power  of  lower  court  to  allow  Interest  on 
original  Judgment  after  affirmance;  Blssell,  etc..  Sweeper  Co.  v. 
Oosben  Sweeper  Co.,  72  Fed.  553,  48  17.  S.  App.  47,  holding  lower 
court  could  not  modify  decree,  affirming  Interlocutory  Injunctlonal 
decree  where  merits  involved;  Republican  Mln.  Co.  v.  Tyler  Mln. 
Co.,  78  Fed.  785.  48  U.  8.  App.  218.  collecting  cases,  holding  matters 
decided  on  fwmer  appeal  not  subject  to  review;  Oregon  R.  B.,  etc, 
Co.  V.  Balfour,  80  Fed.  801.  holdli^  question  adjudicated  on  former, 
not  open  for  consideration  on  second  appeal;  Poole  v.  Nixon,  19 
Fed.  Cas.  1000,  holding  matters  determined  on  former  appeal  not 
subject  to  review  on  bill  of  review;  Fortenberry  v.  Fraxler.  6  Ark. 
202,  39  Am.  Dec.  874.  holding  Judgment  affirmed  not  subject  to 
review  aftor  mandate;  Roberts  v.  Haggart  4  Dak.  212.  29  N.  W. 
666k  reviewing  cases  holding  no  Jnrisdictton  In  Supreme  Court 
to  grant  rehearing  after  term  at  whidi  Judgment  entered;  David- 
son V.  Dallas,  15  Cat  88,  holding  decision  on  former  app^  ccm- 
dnslve  upon  matters  decided;  Semple  v.  Anderson.  4  Glim.  562. 
holding  Snureme  Court  cannot  review  Its  decision  on  former  appeal; 
(^den  v.  Larrabee,  70  111.  613,  holding  errors  existing,  though  not 
assigned  on  former,  not  assignable  on  subsequent  appeal;  Dodge  v. 
Gaylord.  58  -  Ind.  869.  reviewing  cases,  and  holding  dedslon  on 
first  ai^peal  determines  law  of  case;  Stationary,  etc^  Co.  v.  Hentlg, 
81  Kan.  828,  refusing  to  entertain  motion  for  rehearing  after  term 
at  whtdi  Judgment  entered;  Strike  t.  ITDonald,  2  Harr.  ft  O.  2U; 
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1  Bland  Oh.  70.  holding  decree  conclusive  as  to  matters  deter- 
mined after  time  for  appeal;  Davenport  t.  Klelnschmldt,  S  Mont 
480,  20  Pac.  828,  holding  dedrion  on  flmt  appeal  cmclnslTe  of 
qneetlonB  Inrolved  therein;  YonnUn  t.  Tonnkln.  44  Neb.  7S1,  63 
N.  W.  82,  holding  Issue  determined  on  first,  not  subject  to  revlev  on 
subsequent  appeal;  Teaff  v.  Hewitt,  1  Ohio  St  520,  69  Am.  Dec. 
637,  boldlDg  decree  not  appealed  from  conclusive  of  matters  de- 
termined therein;  Overton  v.  Blgelow,  10  Yerg.  58,  holding  rehearing 
of  chancery  cause  not  permissible  at  term  after  term  when  deci- 
sion rendered;  Chambers  v.  Hodges,  3  Tex.  529,  holding  Supreme 
Oourf  s  power  to  revise  decree  concluded  hj  entry  thereof  and  close 
of  term.  See  also  Folger  v.  The  Bobert  G.  Sbaw,  2  Wood.  &  M. 
B40,  F.  C.  4,890,  heading  District  Court  coold  make  no  further  order 
after  appeal;  State  v.  Circuit  Court  71  Wis.  610.  38  N.  W.  109. 
dissenting  opinion,  majority  sustaining  Jurisdlctlou  of  lower  court 
to  grant  new  trial  after  judgment  affirmed;  United  States  v.  New 
York  Indians,  173  U.  S.  171,  172,  refusing  to  allow  a  motion  to  re- 
open a  cause  and  find  further  facts,  and  dismissing  an  appeal  from 
a  Judgment  In  accord  with  Supreme  Courtis  mandate.  See  note  on 
this  subject  In  21  Am.  Dec.  119. 

Distinguished  In  Olty  of  Hastings  v.  Fozworthy.  46  Neb.  683, 
63  N.  W.  961,  34  L.  B.  A.  348,  holding  decision  subject  to  review, 
when  cause  remanded  generally  on  first  appeal;  Stewart  v.  Salamon. 
97  U.  S.  362.  24  L.  10^,  dissenting  opinion,  majority  holding  ap- 
peal would  not  Ue  from  decree  entered  in  accordance  with  Supreme 
Court's  mandate. 

Duties. —  Decree  of  restltntlon  to  claimant  does  not  Include  dntles 
IMld  to  the  United  States  by  the  wrongful  captor,  p.  448. 

10  Wheat  449-464.  6  L.  368.  DAY  v.  OHISM. 

Wairanty  —  Pleading; — An  allegation  substantially  of  evictlw 
by  title  paramount  is  necessary  in  declaration  upon  covenant  of 
warranty,  but  no  formal  terms  are  prescribed,  pp.  461,  452. 

Cited  In  SaUe  v.  Light  4  Ala.  705,  39  Am.  Dec.  318,  holding  bad 
a  declaration  on  covenant  of  warranty,  omitting  to  allege  recovery 
by  title  paramount;  Dupuy  v.  Boebuck,  7  Ala.  488,  holding,  whrae 
eviction  by  paramount  title  not  shown,  no  right  of  action  existed; 
Davis  V.  Smith.  6  Oa.  297,  48  Am.  Dec.  297.  hoMing  eviction,  to 
constitute  breach  of  warranty,  must  be  upon  title  paramount;  Scott 
v.  Elrkendall,  88  lU.  467.  SO  Am.  Rep.  663,  holding  mere  outstand- 
ing title,  not  asserted,  does  not  constitute  breach  of  covenant  of 
warranty;  Hannah  v.  Henderson,  4  Ind.  176,  sustaining  demurrer 
where  no  ouster  or  eviction  alleged:  Reese  v.  McQnllhln.  7  Ind.  461. 
holding  declaration  substantially  showing  eviction  by  titie  para- 
Burant  snflldent;  Mills  v.  Bice,  S  Neb.  85.  holdli^  allegatioB  of 
ontatanding  adverse  title  since  become  perfect  and  ousta  ttierc- 
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onder  snfficlent;  Otaeney  t.  Straube,  35  Neb.  624,  63  N.  VT.  480,  hold- 
ing suffideot,  allegation  of  eviction  by  title  paramount,  in  general 
terms;  Patton  t.  McFarlane,  8  Penr.  &  Watts,  424,  holding  allega- 
tion of  payment  of  incumbrance,  without  eviction,  would  not 
support  action  on  covenant  of  warranty;  Bex  t.  Creel,  22  W.  Va. 
876,  holding  possession  by  third  person  under  paramount  title  when 
covenant  made,  constitutes  eviction;  Watts  t.  Sheppard,  2  Ala.  482, 
holding  sufficient,  assignments  of  breaches,  suhstantlaUy  stating 
Intention  of  parties,  In  declaration,  on  bond;  Bailey  t.  White,  8 
Ala.  333,  holding  in  declaration  on  covenant,  aasignment  of  breach 
may  be  according  to  Intent  of  parties;  Montgomery  Mfg.  Co.  r. 
Thomas,  20  Ala.  476,  holding  unnecessary  to  use  predse  terms 
of  agreement  sued  on  In  assigning  breach. 

Pleading.— Declaration  In  covenant  by  plaintiffs  claiming  both 
as  heirs  and  devisees,  wlthont  setting  out  vrlll  or  showing  how  they 
were  heirs,  is  error  of  form  not  fatal  on  general  demurrer,  p.  463. 

Principle  applied  In  Wilder  t.  McCormlck,  2  Blatchf.  34,  F.  a 
17,660,  holding  allegation  of  proceedings  In  obtaining  patent  un- 
necessary In  declaration  for  infringement;  Van  Hook  v.  Wood,  28 
Fed.  Gas.  1005,  holding  allegation  of  particular  acts  of  commis- 
sioner in  extending  patent  unnecessary  in  declaration  for  in- 
fringement 

Pleading. —  Where  two  breaches,  repugnant  to  each  other,  are 
assigned  lo  declaration  on  covenant  In  the  same  count,  one  which 
is  Immateriid  will  be  disregarded  on  general  demurror,  p.  458. 

Cited  In  Mills  V.  Rice,  3  Neb.  86.  disregarding,  on  general  de- 
murrer, Immaterial  all^ation  of  breach,  possibly  inconsistent  with 
another  breach  assigned. 

Amendmant. —  It  Is  in  the  power  of  Federal  conrta  to  permit 
amendmente  of  pleadings,  p.  464. 

Cited  In  Garland  v.  Davis,  4  How.  164,  11  L.  918.  holding  court 
below  could  permit  amendment  after  reversal  and  case  remanded 
for  further  proceedings. 

10  Wheat  464-464.  6  L.  864,  McDOWBLL  v.  PEYTON. 
PnbUo  land*. —  Greater  precision  Is  reqnired  In  the  locative,  than 

In  the  descriptive,  calls  In  an  entry  for  land  In  Kentucky,  p.  457. 

Statutea. —  Federal  Supreme  Court  follows  construction  given  to 
State  statntea  by  Its  own  courts,  p.  461. 

Cited  to  this  point  hi  State  v.  Grand,  etc.,  By.  Co.,  8  Fed.  880, 
declining  Jurisdiction  of  proceedings  against  alien,  under  State  law, 
held  criminal  by  State  court 
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Public  lands  —  Entry. —  Kentucky  law  requires  locations  to  be 
with  certainty,  snfflclent  to  enable  snbseqaent  warrants  to  be  Io> 
Gated  with  cwtalnty  on  the  adjacent  residnnm.  p.  468. 

Cited  and  mle  followed  In  McNeel  t;  Herold,  11  GratL  815.  hold- 
Ing  entries  must  be  made  with  certainty.  See  also  Bleb  t.  ElUot, 
10  Yt.  216,  holding  description  In  deed  could  not  be  Tarled  by  oral 
evidence. 

10  Wheat  4e&-472,  6  L.  S67.  DABBT'S  LBSSBB  T.  HAYBB. 

Brldeinoe.— At  omimon  law  and  In  Maryland,  probate  of  will  Is  bo 
OTiduice  ct  devise  of  lands  In  suit  In  ejectment  Accordingly  no 
qneatton  under  the  constitutional  proviso  as  to  full  faith  and  credit 
of  records  of  one  State  In  courts  of  another,  arises  upon  an  offer  of 
the  Maryland  probate  of  a  will  In  another  State,  pp.  468,  472. 

Cited  and  principle  applied  In  Robertson  t.  PlckreU.  109  U.  S.  611, 
612.  27  li.  1050.  8  &  Ct  40B.  holding  a  Virginia  probate  of  wlU  of 
lands  not  evidence  of  devise  in  District  of  Columbia;  Sneed  v. 
Swing.  5  J.  J.  Marsh.  466,  22  Am.  Dec-  47,  holding  probate  of  will  In 
another  State  no  evidence  of  devise  of  lands;  Nelson  v.  Potter,  60 
N.  J.  L.  826.  16  AtL  376,  holding  foreign  probate  of  wlU  of  lands 
Ineffectual  to  establlBh  devise  In  absence  of  statute;  Warner  v. 
Brinton.  28  Fed.  Oas.  234,  holding  matters  contained  In  certificate 
of  probate  not  conclusive  evidence;  S.  C.  p.  235,  arguendo,  Intimat- 
ing minutes  of  testimony  on  probate  not  proper  evidence;  Robinson 
T.  Townshend,  8  Olll  ft  3.  410,  and  Townsbend  v.  Duncan,  2  Bland 
Oh.  86)  h<ddlng  sffobato  prima  fade  evidence  under  Maryland  act 
of  171S;  Randall  v.  Hodges,  8  Bland  Oh.  481,  holding  probate  only 
prima  tatSa  evidence,  even  under  act  of  1716;  Olney  v.  Angell.  6  B. 
I.  204,  78  Am.  Dec  66,  holding  foreign  i^bate  of  will  of  pwaonalty 
Ineffectual  In  Rhode  Island. 

Conflict  of  laws.— The  lex  rel  sitae  governs  as  to  effect  of  devise 
In  one  State,  of  lands  In  another,  p.  468. 

Gited  and  ^Indple  applied  In  Robertson  v.  Plckrell,  100  U.  8.  611, 
612, 27  L.  1060,  8  S.  Ct  400,  holding  devise  to  be  eCTectnal  In  District 
of  GolumUa  must  be  according  to  local  law;  In  re  Zng,  80  Fed.  Gas. 
MS,  holding  rule  to  determine  wbat  are  iiartnershlp  assets  la  fui^ 
nlshed  by  State  law;  Ghappell  v.  Jardlne,  51  Conn.  06,  holding  lex 
rel  sltee  governed  mortgage;  Calloway  v.  Doe,  1  Blackf.  372,  note, 
holding  will  devising  realty  must  be  executed  according  to  lex  ret 
sitae;  Sneed  v.  Ewlng,  6  J.  J.  Marsh.  466,  22  Am.  Dec  47.  holding 
foreign  probate  of  will  Ineffectual  to  pass  title  to  realty  In  Ken- 
tocky;  Byre  v.  Storer.  87  N.  H.  121,  holding  real^  In  New  Hamp- 
ihlre  cannot  pass  nnder  fordgn  will  to  disinheritance  of  pos^ 
knmous  ehUd;  Nelson  Potter,  50  N.  J.  L.  826,  16  Ati.  87a  holding 
taielgn  probate  of  will  of  lands  Ineffectual  to  eatabllah  derlae  Im 
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absence  of  statnte;  Bollock  t.  Bullock.  51  N.  J.  Eq.  446,  27  Atl.  436, 
holding  Judgment  did  not  affect  title  to  realty  In  another  State; 
Wills  T.  Cowper,  2  Ohio,  129,  holding  lex  ret  sltse  determined  an- 
thmrity  of  foreign  admlnlgtrator  to  sell  lands. 

DlBtlngtilslied  In  Vani^an  v.  Pbebe,  Mart  ft  T.  24.  17  Am.  Dec. 
779,  holding  statns  of  person  claimed  as  slave  determined  by  lav 
of  the  fonim. 

Probata  Is  not  required  of  wills  of  lands  at  common  law  and  In 
Maryland,  to  make  them  admissible  In  evidence,  pp.  470,  471. 

Olted  in  Campbell  v.  Porter.  162  U.  S.  484.  48S,  488.  40  L.  104a, 
1048,  16  B.  Ot  878,  875.  holding  Supreme  Court  of  District  (tf 
Columbia  could  not  admit  will  of  lands  to  probate. 

Distinguished  In  Shepherd  v.  Nabors,  6  Ala.  637.  holding  will  be- 
queathing negro  slave  most  be  probated  before  admissible  in 
evidence. 

Miscellaneous.—  Olted  In  Thrasher  v.  Ingram,  82  Ala.  600.  holding 
decree  of  Probate  Court  not  assailable  collaterally. 

10  Wheat  478-497.  6  L.  860;  MANBO  v:  ALMEIDA. 

Admiralty  jurisdiction. —  Federal  courts  of  admiralty  have  Juris- 
diction In  cases  of  maritime  torts  and  contracts  as  welt  in  pro- 
ceedings in  personam  as  In  rem,  pp.  486-406. 

Olted  and  prtnciiile  appUed  in  New  Jersey,  etc,  Navigatftm  Co.  t. 
Mwchants'  Bank.  6  How.  486.  12  L.  605.  holding  UbA  In  personam 
lies  to  recover  for  specie  lost  on  ship  burned;  The  Belfast  7  Wall. 
643,  19  L.  272.  holding  materialmen  In  foreign  port  have  remedy  in 
personam  as  well  as  In  rem;  In  re  Louisville  Underwriters.  134  U. 
8.  4SiO,  88  L.  993.  10  S.  Gt  688,  holding  libel  In  personam  maintain- 
able against  nonresident  corporation  by  service  on  Its  legally  ap- 
pointed attorney;  Tnilard  v.  Dorr,  8  Mason.  88.  F.  a  17.670,  sus- 
taining libel  in  personam  for  master's  wages;  Steele  v.  Thatcher,  1 
Ware,  87,  F.  C.  18,848,  holding  admiralty  Jurisdiction  not  restricted 
to  such  narrow  bounds  as  in  England;  Thnrber  v.  The  Fannie,  8 
Ben.  435.  F.  C.  14,014.  holding  admiralty  had  Jurisdiction  of  libel  to 
recover  sloop  wrongfully  seized  and  sold;  United  States  v.  Burling- 
ton, etc..  Ferry  Co.,  21  Fed.  838,  holding  suit  In  personam  to  re- 
cover penalty  for  marine  tort  cognizable  In  admiral^;  In  re  Stram- 
boat  Josephine,  39  N.  T.  27,  sustaining  admiralty  Jurisdiction  of 
suit  in  personam  for  supplies  tumisbed  in  home  port;  The  Ix>tty, 
Olcott  881,  Fed.  Cas.  2,887a,  holding  sntt  for  damages  caused  by 
colllBlon  of  vessels  In  tide-water  within  admiralty  Jurisdiction. 
Cited  also  In  Governor  v.  Madrazo,  1  Pet  134,  7  L.  84,  dissenting 
opinion,  arguendo,  majority  denying  Jurisdiction  where  demand  had 
been  converted  Into  a  pecuniary  one  against  a  State;  The  Commerce, 
I  Black,  681,  17  L.  110,  arguendo,  holding  suit  for  qaarlne  tort 
cognizable  wherever  vessel  foundj  Price  v.  Thornton,  10  M&  18% 
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argnendo,  holding  8teamt)oat-ovner  personally  liable  for  master's 
oegUgence  In  permitting  slave  to  escape. 

Modified  In  Bamsay  t.  Allegre.  12  Wheat  630,  631,  6  L.  752,  753. 
holding  admiralty  Jnrlsdlctfon  did  not  extend  to  libel  for  supplies 
where  promissory  note  given  therefor;  Waring  t.  Glarke,  6  How. 
486,  12  L.  248,  dissenting  opinion,  majority  holding  Jnrtsdictlon 
extends  infra  corpns  comltatns  where  tide  ebbs  and  flows. 

Admiralty  practice. —  The  process  act  of  1782  adopted  the  exist- 
ing admiralty  practice  of  our  own  country,  as  grafted  upon  the 
British  practice,  p.  490. 

The  citing  cases  rely  upon  this  ruling,  as  follows:  Ward  t. 
COuunberlaln,  2  Black,  440,  17  L.  836,  holding  process  act  of  1702 
Adopted  forms  and  modes  of  proceeding  then  existing;  Atkins  t. 
Disintegrating  Co..  18  Wall.  304,  21  h.  845,  holding  process  act  of 
1792,  adopted  admiralty  process  then  existing  here;  The  Wanata. 
%  n.  S.  611,  24  L.  464,  construing  appeal  bond  as  admiralty  stipula- 
tion; United  States  v.  Ames,  99  U.  S.  36,  25  L.  297,  holding  stipula- 
tion In  admiralty  a  substitute  for  the  thing  itself;  The  Delaware, 
Olcott,  242,  F.  0.  8,762.  holding  remedy  against  stipulators  tor 
costs,  to  be  determined  by  court  rules  or  admiralty  practice;  Van 
Hook  T.  Pendleton,  2  Blatcbf.  88,  F.  G.  16,852,  holding  process 
act  adopted  modes  of  proceeding,  as  thai  existing  m  United  States; 
Gaines  v.  Travis,  Abb.  Adm.  429,  F.  0.  5,180,  holding  process  act 
of  1828,  limiting  courts*  power  to  regulate  practice,  inapplicable  to 
admiralty;  The  Lynchburg,  Blatchf.  Pr.  60,  F.  O.  8,638,  holding 
persons  having  proceeds,  of  captured  property  compellable  by  moni- 
tion to  bring  same  into  court;  Lane  v.  Townsend,  1  Ware,  294,  F.  0. 
8,054,  discussing  differences  between  English  and  American  prac- 
tice In  regard  to  stipulations;  Stonecutter  Oo.  v.  Sears,  20  Blatchf. 
26,  S  Fed.  10.  construing  process  act  as  adopting  existing  English 
practice  in  equity,  as  modified  in  America;  Gardner  v.  Isaacson, 
Abb.  Adm.  148,  F.  O.  5,230,  holding  process  acts  placed  admiralty 
practice  on  substantially  same  footing  as  in  England;  The  Wave, 
Blatchf.  &  H.  246,  F.  O.  17,297,  arguendo,  construing  admiral^ 
jurisdiction  In  salvage  case,  according  to  English  doctrine,  modified; 
Lamson  v.  Mix,  14  Fed,  Oas.  1057,  arguendo,  holding  chancery 
practice  In  Federal  courts  derived  directly  from  English  high  courts 
of  Chancery. 

Attachment  in  admiralty. —  Admiralty  Court  can  compel  appear^ 
«nce  by  process  of  attachment  on  goods  of  trespasser,  even  where 
same  goods  attachable      common-law  courts,  pp.  498-^6. 

CUted  and  principle  applied  In  Atkins  v.  Disintegrating  Co.,  18 
Wall.  803,  305.  21  L.  844,  845,  reversing  8.  G.^  7  Blatchf.  561,  660, 
F.  C.  602,  holding  court  could  obtain  jurisdiction,  by  attaching 
foods  of  nonresident  defendant  in  proceeding  In  personam;  Gushing 
T.  Lnlrd,  107  U.  &  TOb  27  It.  804.  2  8.  Ot  aoi  (afflnuinc  &  O,  4 
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Ben.  86,  87,  F.  a  8,608),  holding  attachment  auxiliary  to  principle 
cause;  Mutual,  etc,  Ids.  Co.  t.  The  George,  Olcott,  97,  F.  C.  9,981, 
holding  In  case  of  general  average.  Jurisdiction  of  foreign  owner 
obtainable  by  foreign  attachment;  Smith  t.  MUn,  Abb.  Adm.  378, 
888.  F.  C.  13,081,  holding  foreign  attachment  an  admiralty  process; 
Atkins  T.  Disintegrating  Co.,  1  Ben.  120,  F.  a  600,  holding  Juris- 
diction obtainable  in  libel  In  personam,  In  admiralty  by  foreign 
attacnment;  Cashing  t.  Laird.  4  Ben.  80,  85.  87,  F.  O.  3,608,  hold- 
ing process  of  foreign  attachment  lies  in  admiralty;  Boyd  v.  Urgn- 
hart,  1  Sprague,  424,  F,  O.  1,750,  holding  decree  In  suit  In  personam, 
defendants  being  out  of  district,  is  against  attached  property;  Clarke 
V.  New  Jersey,  etc.,  Nav.  Co.,  1  Story,  537,  538,  541,  F.  C.  2,850, 
holding  attachment  lies  to  obtain  Jurisdiction  In  admiralty  over  non* 
resident  corporation,  through  its  property;  Lee  v.  Thompson,  8 
Woods,  171.  F.  0.  8,202.  holding  Ubellant  could  attach  debt  due  re- 
qwndent  to  satisfy  Judgment  In  personam;  The  Alpena.  7  Fed.  363, 
holding  writ  of  garnishment  reached  ships  in  hands  of  garnishee; 
Card  T.  Hinra,  36  Fed.  676,  holding  commencement  of  suit  In  per 
Bonam,  by  attachment,  gave  Jurisdiction;  Esster  v.  Worth,  8  Fed. 
Gas.  703,  holding  attachment  being  to  compel  appearance,  must  be 
discharged  upon  such  appearance;  Manchester  t.  Hotchklss,  16  Fed. 
Gas.  671,  holding  attachment  of  goods  of  nonresidait  respondent  In 
libel  In  personam,  snfflclent  service.  Cited  also  in  The  L.  B.  X..  9S 
Fed.  29S,  holding,  ai^endo,  attachment  against  goods  of  nonresident 
defendant  available  to  libellant,  in  personam;  Chase  v.  Manhardt 
1  Bland  Gh.  344,  arguendo,  holding  attachment  to  be  auxiliary 
remedy  for  recovery  of  sum  due;  Gorrle's  Case,  2  Bland  Gh.  494, 
arguendo,  holding  attachment  lies  to  satisfy  debt  out  of  prop- 
erty about  to  be  exported;  Hepburn's  Case,  3  Bland  Gh.  110,  ar- 
guendo, holding  alien  enemy's  creditor,  who  eonid  have  attached, 
could  not  recover  confiscated  property. 

Modified  In  Atkins  v.  Dlsintegtatlng  Co..  7  Blatchf.  661,  669.  F. 
C  002  {reversing  S.  a,  1  Ben.  120,  F.  a  600).  holding  foreign 
attachment  does  not  lie  where  defendant  resident  of  another  district 
Distinguished  in  Reed  v.  Hussey,  The  Franklin,  Blatchf.  &  H. 
634,  F.  G.  11,046,  holding,  where  third  person's  property  attached 
because  of  respondent's  lien  thereon,  suit  was  in  rem.  Modified  In 
Louisiana  Ins.  Co.  v.  Nlckerson,  2  Low.  311,  F.  C.  8,630,  holding 
attachment  not  for  purpose  of  enforcing  appearance.  Distinguished 
Id  The  Bremena  v.  Card,  38  Fed.  146.  holding  attachment  could  not 
be  used  where  respondent  within  district  hut  not  subject  to  arrest 
Distinguished  In  New  England  Ins.  Co.  v.  Detroit  etc.,  Nav.  Oc, 
18  Fed.  Gas.  64,  holding  Jurisdiction  could  not  be  obtained  of  suit 
In  personam,  for  damages  for  collision,  by  attachment  against  non- 
resident; Wilson  V.  Pierce,  30  Fed.  Gas.  151,  holding  Jurisdiction  of 
libel  founded  on  contract  could  not  tw  obtained  by  attaduneBt  of 
lumreaident  respondent's  goods. 
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Attaohmuit  ia  admJnlty.—  Attachment  may  be  of  credlta  and 
effects  in  hands  of  third  peraonB,  by  service  of  notice,  p.  ^8. 

AppUed  In  Miner  t.  United  States,  U  WalL  297,  20  L.  142,  bold- 
Ing  valid,  an  attachment  notice  In  confiscation  proceedings;  Jones 
V.  The  lUchmond,  18  Fed.  Ou.  1018,  holding  monition  to  party 
holding  property  proceeded  against  in  rem,  sufficient  for  Jurisdiction. 

Mlscellaneons  citations.—  New  Jersey,  etc,  Nav.  Go.  v.  Merchants* 
Bank,  6  How.  432.  12  L.  COS,  concurring  opinion,  arguendo,  as 
example  of  maritime  tort;  Dole  v.  Merchants',  etc.,  Ins.  Co.,  51  Me. 
477,  holding  term  **  capture,"  includes  piratical  seizure,  citing  case 
as  Instance  where  term  so  used;  New  Tork  Ins.  Oo.  t.  Ronlet,  24 
Wend.  600.  holding  International  commissioners'  award  not  con- 
clusive as  to  rights  ot  parties  In  Indemnity  for  spc^tkm. 

10  Wheat.  407-601,  6  U  875.  THB  GBAN  PARA. 

Admiralty  practice. —  Monition  and  not  execution  Is  the  proper 
process  against  one  alleged  to  have  custody  of  property  released 
on  admiralty  stipulation  to  which  he  was  not  a  party,  p.  600. 

Distinguished  In  The  Btmira.  16  Fed.  187.  holding  mOer  denying 
motion  to  quash  execution  not  appealable. 

Admiralty  praotloe. —  Property  released  on  stipulation,  la  ad- 
miralty, Is  subject  to  re-selxnre  to  satisfy  decree,  p.  600; 

Cited  to  this  point  in  United  States  v.  Mackay,  2  DIU.  806,  F.  a 
16,686,  holding  property  released  on  bond  snbject  to  re^eizure; 
Braithwalte  v.  Jordan.  6  N.  Dak.  256,  66  N.  W.  722,  81  B.  A.  260, 
boldlng  res  being  subject  to  seizure  to  satisfy  Judgment,  admiralty 
stipnlation  Is  secnrity  snable  In  State  court 

10  Wheat  602-604.  6     878,  THB  PALBfYBA. 

Admiralty. —  Appeal  will  not  Ue,  except  from  final  decree;  In 
libel  for  tortious  seizure,  decree  Is  not  final  which  leaves  damages 
still  unadjudged.  pp.  608,  604. 

Olted  and  principle  applied  In  Chase  v.  Vasqnes,  11  Wheat  430. 
6  L.  611,  holding  decree  for  damages  on  libel  in  persoDam  not 
appealable  until  damages  ascertained;  Coming  v.  Troy  Iron,  etc. 
Factory,  16  How.  467,  14  L.  776,  holding  appeal  would  not  tie 
from  mandate  before  acted  upon;  Beebe  v.  Russell,  19  How.  284, 
2861. 16  L.  668,  660,  reviewing  cases,  holding  a  decree  with  reference 
to  master  to  take  account  and  report  not  appealable;  Hnmlston  t. 
Staiutbrop,  3  WalL  110,  17  h.  806.  holding  decree  awarding  patentes 
Injunction  with  reference  for  accounting  and  report  not  appealable; 
Keystone  Iron  Go.  v.  Martin,  182  U.  &  83,  S3  L.  276.  10  &  Gt  82, 
88.  reviewing  cases,  holding  decree  for  perpetual  injunction,  with 
refra«nce  for  accounting  and  order,  not  final;  Postal  TeL.  etc,  Oo. 
T.  Southon  Bj.  Oo„  80  Fed.  21%  taohUng  Judgment  «n  demurrar 
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Id  cfmdenmfttloB  proceedings,  where  appointment  of  commission 
and  assessment  of  damages  remained,  not  final;  Oohn  t.  Hamlet, 
44  Ark.  S46,  holding  order  snstalnlng  demurrer,  dismissing  com- 
plaint, directing  writ  of  Inquiry  to  assess  damages,  not  appealable; 
Gray  t.  Palmer,  0  OaL  630,  holding  decree  accompanied  with  direc- 
tion to  take  account.  Interlocutory  and' not  aroealiible;  iUley  v. 
Famsworth,  116  Bfass.  225,  holding  ju^ment  for  plaintiff,  for  dam- 
ages not  yet  assessed,  not  final  and  not  appealable.  Cited  ateo  In 
McGourkey  Toledo,  etc.,  Ry.  C3o.,  146  U.  S.  645.  86  L.  1088.  18 
8.  Gt.  172,  reviewing  cases,  holding  decree  containing  reference  for 
account  and  report,  not  final,  so  as  not  to  be  disturbed  at  later 
term;  McLean  t.  Clark,  23  Fed.  862,  holding  overruling  of  demurrer 
with  leave  to  answer,  not  final  hearing  so  as  to  entitle  plaintiff  to 
docket  fee.  See  valuable  note  on  this  subject.  In  60  Am.  Dec.  438. 

Dlstlngulsbed  In  Grant  East,  ete.,  B.  B.  Co^  60  Fed.  TOT,  2 
n.  S.  App..  182,  holding  final,  a  decree  dismissing  auxiliary  blD 
against  original  complainants,  with  reference  to  a  master. 

Appeals. —  A  cause  cannot  l>e  divided,  so  as  to  bring  tip  distinct 
parts  of  lt»  p.  604. 

Cited  in  Canter  v.  American,  etc..  Ins.  Co.,  8  Pet  818,  T  L.  692, 
holding  affirmance  of  decree  for  restitution  and  costs  precluded 
recovery  of  damages. 

naal  dscree.—  Decree  of  ft»eclosnre  and  sale  of  mortgage  Is 

final,  p.  604. 

Cited  in  Tormey  v.  Gerhart,  41  Wis.  68.  holding  Jndgment  of  fors- 
closure  and  sale  final 

Miscellaneous.— Cited  In  Williams  v.  Dehuo,  166  Mass.  14.  28 
N.  B.  112S.  h<ddlnc  pendency  of  Ubel,  under  local  law  for  forfaltim^ 
barred  utlaB  asalBat  Mlasr  far  neeawf  boaM, 
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The  Citations  in  the  foregoing  annotations  include  all  from 
the  following  Reports  and  all  preceding  them  in  each  State  or 
serieB: 


U.  8   173 

Law.  Ed   42 

Fed.  Rep   91 

U.  S.  Ap   56 

(excepting  50  and  S4) 

Ala   117 

ArU.   1 

Ark   05 

Cal   123 

Colo.   24 

Colo.  Ap   10 

Conn   70 

Dak   5 

Del.  Marv   1 

FU.  ...^   39 

Ga.    103 

Ida   2 

111   176 

Ind.   161 

Ind.  Ap   20 

Iowa    106 

Kana   69 

Kans.  Ap.  ,   5 

Ky   100 

La.  Ann.    49 

Bid   87 

Me   fll 

Maw     171 

Mich   113 

Minn   70 

Misa   75 

Mo  ■   145 


Ma  Ap.    74 

Mont   20 

Neb   64 

Nev   23 

N.  H   60 

N.  J.  Eq   66 

N.  J.  L   60 

N.  M   8 

N.  Y   167 

N.  C.   123 

N.  D   7 

Ohio    58 

Or,   32 

Pa  ;   187 

R.  1   19 

S.  C   61 

S.  D.   10 

Tenn   100 

Tex   91 

Tex.  Civ   15 

Tex.  Cr   37 

Utah   16 

Vt   70 

Va   95 

Wash   19 

W.  Va.'   44 

Ww   99 

Wyo   5 

Am.  Dec   100 

Am.  Rep   60 

Am.  St.  Rep   60 

L.R.A   43 


with  duplicate  references  to  the  Reporter  System  and  later 
cases,  including 

Sup.  Ot    18    N.  E   62 

At!   41    N.  W.    77 

Pac.    55    S.  E   31 

So.    24    S.  W   49 
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DUEING  THB  TDfB  OF  THB8X  BEP0BT8. 


TbB  Hob.  Johv  Kushaix.  Chief  Jiutlee. 
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Hie  Hon.  Qabbul  Dduix,  Aiiocfate  Jnattoih 

The  "Bon.  JoisrB  Bnmr»  AieoeUte  Jostiee, 

nw  Wm.  Bkzek  TsBoamait  Anoelate  JvMm, 
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MEMORANDUM. 


The  foUowing  proeeedlngB  of  the  court  and 
bar  took  place  on  the  occaaion  of  the  deceaso 
of  the  Honorable  Thomas  Todd,  an  associate 
justice  of  this  court,  who  died. at  his  seat  near 
Frankfort,  in  Kentucky,  aj>out  the  eommence- 
ment  of  the  present  term: 

Feb.  2l8t.^This  aonrt  bdng  informed  that 
our  much  respected  brother  and  assoelate,  "Mx. 
Justice  Todd,  has  departed  this  life, 

Resolved,  That  we  will,  in  teatimony  of  our 
sense  of  his  worth,  and  of  our  deep  feeling  at 
the  afflicting  loss  we  have  sustained,  wear 
crape  for  the  residue  of  the  term. 

The  court,  on  motion  of  the  Attorney-Gen- 
eral, directed  the  following  proceedings  of  the 
bar,  and  officers  of  the  court,  to  be  entned  on 
the  minfites: 

"At  &  meeting  of  the  bar  and  officers  of 
the  Supreme  Court  of  the  United  S^^tes,  in  the 
court  room,  on  Monday,  the  20th  day  of  Feb- 
niary,  1S26,  lb.  Attorney-General  Wirt  being 


called  to  the  chair,  the  following  resolves  were 
proposed  by  hfr.  Webster,  and  unanimously 
adopted: 

"Resolved,  That  the  members  of  this  bar, 
and  officers  of  the  court,  feel  sensibly  the  lews 
which  this  court,  and  the  cbuntry,  ha.ve  sus- 
tained in  the  death  of  the  Shmoruile  Thomas 
Todd,  late  a  judge  of  this  oonrt. 

"Resolved,  That  to  testify,  their  respect  for 
the  virtues  and  talents  of  the  deceased,  and 
their  sense  of  the  loss  which  the  community 
has  sustained  bv  his  death,  the  members  of 
this  bar,  and  tne  officers  of  the  court,  will 
wear  the  usual  badge  of  mourning  for  the  resi- 
due of  the  term. 

'^Resolved,  That  the  Attomciy-Genenil,  In 
behalf  of  the  bar,  and  officers  of  the  court,  do 
respectfully  move  the  court,  that  the  foT^[oing 
resolutions  may  be  entered  on  the  minutes  of 

its  proceedings.   

"WBf.  WIRT,  duUnnan." 
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Supreme  Court  of  the  United  States. 

FEBRUARY  TERM,  1826. 


!•]  [•!««.] 

THE  MARIANNA  FLORA. 
The  Tloe-Ooiuiil  of  PortngaU  Claiinaat. 


In  admlraltr  proceedloga,  unendmeDtB  are  made 
In  tbe  Appellate  Court,  not  onlj,  as  to  form,  bat 
as  to  matter  of  substance,  as  bj  tbe  Bllng  a  new 
count  to  tbe  libel ;  the  parties  being  permitted, 
whenever  public  Justice  and  the  substantial  merits 
require  It,  to  introduce  new  allegations  and  new 
proofB :  non  allegata  allegare,  et  non  probata  pro- 
bare. 

If  tbe  amendment  Is  made  in  the  Circuit  Court, 
the  cause  is  heard  and  adjudicated  bj  that  court, 
und  (upon  appeal)  by  tbla  court  on  tbe  new  alle- 
gation :  but  If  tbe  amendment  la  allowed  by  this 
court,  tbe  cause  Is  remanded  to  the  Circuit  Court, 
with  directions  to  permit  tbe  amendment  to  be 
made. 

An  attack  made  upon  a  vessel  of  tbe  United 
States,  b7  an  armed  vessel,  with  tbe  avowed  in- 
tention 01  repelling  the  approach  of  the  former,  or 
of  crtppllng  or  destroying  her,  upon  a  mistaken 
suposltton  that  she  was  a  piratical  cruiser,  and 
without  a  piratical  or  felonious  intent,  or  for  the 

rurpose  of  wanton  plunder,  or  maliclouB  destruc- 
lon  ot»property.  Is  not  a  piratical  aggression  un- 
der tbe  act  of  tbe  3d  of  March,  1819,  e.  76. 

Nor  Is  an  armed  vessel,  captured  under  sacb 
etrenmstaoces,  liable  to  confiscation  aa  for  a  hos- 
tile aggression,  under  the  general  law  of  nations, 
a*]  "The  act  extends  to  foreign  vessels  commit- 
ting a  piratical  'aggression ;  and  whatever  respon- 
sibility tbe  oatloo  may  Incur  towards  foreign 
states,  by  execQtiiv  Its  provisions,  tbe  tribunals  of 
tbe  United  States  are  bound  to  carry  ttiem  Into 
eitect. 

Pirates  may  be  lawfully  captured  tbe  public 
or  private  sbliMi  of  any  nation.  Id  peace  or  In 
war ;  for  they,  are  bostes  bijimanl  generis. 

American  ships  offending  figalnst  our  own  laws, 
may  be  seised  lipon  the  ocean,  and  foreign  ships 
thus  offmdlng  within  oar  territorial  Jurisdiction, 
may  be  pomied  and  seised  upou  tbe  ocean,  and 
brooght  mto  our  ports  for  adjitdleatlon. 

But,  in  neb  eases,  the  party  seises  at  bis  peril, 
and  Is  liable  to  costs  ana  damages  If  be  falls  to 
eatabliata  tbe  forfeiture. 

Sbipa  of  war  sailing  under  tbe  authority  of 


their  government,  In  time  of  peace,  bave  a  right 
to  approach  other  vessels  at  sea  for  the  purpose 
of  ascertalnlae  their  real  characters,  so  far  as  the 
same  can  be  done  without  tbe  exercise  of  tbe  right 
of  vlaltatlon  and  search,  which  does  not  exist  Id 
time  of  peace. 

No  vessel  Is  bound  to  await  the  approach  of 
armed  ships  under  such  circumstances ;  but  sucb 
vessel  cannot  lawfully  prevent  their  approach  by 
tbe  use  of  force,  upon  the  mere  suapiclon  of  dan- 
ger. 

Where  an  aggression  was  committed  by  a  for- 
eign armed  merchant  vessel,  on  a  public  armed 
ship  of  the  United  States,  under  these  circum- 
stances, and  a  combat  ensued  upon  mutual  mis- 
apprehension and  mistake,  the  commander  of  the' 
public  ship  was  held  exempt  from  costs  and  dam- 
ages for  subduing,  seizing,  and  bringing  into  a 
port  of  this  country  for  adjudication,  the  ofloid- 
ing  vessel. 

APPEAL  from  the  Circuit  Court  of  Massa- 
chusetts. 

The  original  libel  filed  in  the  District  Court 
against  the  Portuguese  ship  Marianna  Flora* 
and  cargo,  was  for  an  alleged  piratical  aggres- 
sion attempted  or  committed  by  the  ship  on 
the  Unitea  States  armed  schooner  Alligator, 
Lieutenant  Stockton,  commander,  against  the 
act  of  Congress  of  the  3d  of  March,  1819,  c.  75, 
entitled,  "An  act  to  protect  the  commerce  of 
the  United  States,  and  punish  the  crime  of 
piracy."  * 

•Upon  the  hearing  of  the  cause  in  the  [•» 
District  Court,  the  judge  pronounced  an  inter* 
locutory  sentence  of  restitution,  and  subse- 
quently pronounced  a  further  decree  for  dam- 
ages, amounting  to  $19,675,  for  the  act  of  send- 
ing in  the  ship  for  adjudication,  and  the  con- 
sequent detention.  An  appeal  was  taken  by 
the  libelants  from  both  decrees  to  the  Circuit 
Court;  and  afterwards,  before  the  hearing  of 
the  appeal,  by  request  of  the  government  of 
the  United  States,  and  with  the  consent  of  tho 
libelants,  the  ship  and  cargo  were  restored  to 
the  claimants,  and  further  'proceedings  re-  [*4 
specting  the  same  were  abandoned.   The  only 


1. — Which  provides  (sec  1>  that  the  president 
of  tbe  United  States  be  authorised  and  requested 
to  onploy  so  many  of  tbe  public  armed  vessels  as 
In  his  Judgment  the  service  may  require,  with  suit- 
able Instroetlonp  to  the  commanders  thereof.  Id 
protecting  tbe  mercbsnt  vessels  of  the  United 
fetates,  and  their  crews,  from  piratical  agsresslona 
and  dcvredatioDS.  (See.  2>  The  President  of 
tbe  United  States  is  authorised  to  Instruct  the 
eommanders  of  tbe  public  armed  vessels  of  tbe 
United  States,  to  suMue,  seise,  take  aad  send  Into 
any  port  of  tba  United  States,  any  armed  vessel 
or  boat,  or  any  vessel  or  boat,  tbe  crew  whereof 
■hall  be  armed,  and  wblcb  shall  have  attempted 
or  committed  any  piratical  aggression,  search,  re- 
straint, depredation  or  seizure,  upon  any  vessel 
of  tbe  United  States,  or  of  the  cltl^sena  thereof, 
or  upon  any  other  vessel ;  and  also  to  retake  any 
vessel  of  the  United  BUtes,  or  Its  cltliens.  which 
«  L.  ed. 


may  have  been  unlawfully  captured  noon  the  blab 
seas.  (Sec.  3)  Authorizes  the  merchant  vessels 
of  tbe  United  States  to  defend  themselves  against 
any  piratical  aggressions,  etc.,  and  to  capture  tbe 
assailant.  (Sec  4>  Whenever  any  vessel  or  boat, 
from  which  any  piratical  aggression,  search,  re- 
straint, depredation  or  seizure,  shall  bave  oeen 
first  attempted  or  made,  shall  be  captured  and 
brought  Into  any  port  of  tbe  United  States,  the 
same  shall  and  may  be  adjudged  and  condemned 
to  their  use,  and  that  of  the  captors,  after  due 
process  and  trial.  In  any  court  having  admiralty 
jurisdlctloD,  and  wblcb  shall  be  bolden  for  the 
district  into  which  such  eaptnred  vessel  shall  be 
brought ;  and  tbe  same  court  shall  tiiereupon  order 
a  sale  and  distribution  thereof  accwdlntfly,  and  at 
their  discretion. 
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question,  therefore,  litigated  in  the  Circuit  | 
Court,  was  upon  the  point  of  damages,  and, 
ultimately,  a  decree  was  there  pronounced  re- 
versing Uie  decree  for  damages;  and  this  con- 
stituted  the  matter  of  the  present  ai>peal. 

Pending  the  proceedings  in  the  Circuit  Court, 
leave  was  granted  to  the  libelants  to  ille  a  new 
count  or  allegation,  in  which  the  aggresaion 
was  stated  to  he  hostile,  and  with  intent  to 
sink  and  destroy  the  Alligator,  and  in  violation 
of  the  law  of  nations. 

The  facts  which  were  given  In  evidence,  and 
relied  on  to  support  the  allegations  in  the  Hhet, 
were  substantially  as  follows:  On  the  morning 
of  the  5th  of  November,  1821,  the  Alligator 
and  the  Marianna  Flora,  were  mutually  de- 
scried by  each  other  on  the  ocean,  at  the  dis- 
tance of  about  nine  miles,  the  Alligator  being 
on  a  cruise  against  pirates  and  slave  traders, 
under  the  instructions  of  the  President,  and 
the  Portuguese  vessel  being  bound  on  a  voyage 
from  Bahia  to  Lisbon,  with  a  valuable  cargo 
on  board.  The  two  vessels  were  then  steering 
on  courses  nearly  at  right  angles  with  each 
other,  the  Marianna  Flora  being  under  the  lee 
how  of  the  Alligator.  A  squall  soon  after- 
wards came  on,  wliich  occasioned  an  obscura- 
tion for  some  time.  Upon  the  clearing  up  of 
the  weather,  It  appeared  that  the  Marianna 
Flora  had  crossed  the  point  of  intersection  of 
the  courses  of  the  two  vessels,  and  was  about 
four  miles  distant  on  the  weather  bow  of  the 
Alligator.  Soon  afterwards  she  shortened  sail 
6*]  and  "hove  to,  having  at  this  time  a  vane 
or  flag  on  her  mast,  somewhat  below  the  head, 
which,  together  with  her  other  manosuvres,  in- 
duced Lieutenant  Stockton  to  suppose  she  was 
in  distress,  or  wished  for  information.  Ac- 
cordingly, he  deemed  it  his  duty,  upon  this  ap- 

Sirent  invitation,  to  approach  her,  and  imme- 
ately  changed  his  course  towards  her.  When 
the  Alligator  was  within  long  shot  of  the  Port- 
ugucBC  ship,  the  latter  flred  a  cannon-shot 
ahead  of  the  Alligator,  and  exhibited  the  ap- 
pearance and  equipmPDts  of  an  armed  vessel. 
Lieutenant  Stockton  iu'mediately  hoisted  the 
United  SUtes  flag  and  pendant.  The  Mari- 
anna Flora  then  fired  two  more  guns,  oqe 
loaded  with  grape,  which  fell  short,  the  other 
loaded  with  round  shot,  which  passed  over  and 
beyond  the  Alligator.  This  conduct  induced 
Lieutenant  Stockton  to  believe  the  ship  to  be 
a  piratical  or  a  slave  vessel,  and  he  directed 
his  own  guns  to  be  fired  in  return;  but  as  they 
were  only  carronades,  they  did  not  reach  her. 
The  Alligator  continued  to  approach,  and  the 
Marianna  Flora  continued  firing  at  her  at 
times,  until  she  came  within  musket  shot,  and 
then  a  broadside  from  the  Alligator  produced 
such  intimidation  that  the  Portuguese  almost 
immediately  ceased  firing.  At  that  time,  and 
not  before,  the  Portuguese  ship  hoisted  her 
national  flag.  Lieutenant  Stockton  ordered 
the  ship  to  surrender,  and  send  her  boat  on 
board,  which  was  accordingly  done.  He  de- 
manded an  explanation;  and  the  statement 
made  to  him  by  the  Portuguese  master,  and 
6"]  other  officers,  was,  that  they  did  not  •know 
him  to  be  an  American  ship  of  war,  but  took 
him  to  be  a  piratical  cruiser.  Under  these  cir- 
cumstances, without  much  examination  of  the 

gapers,  or  the  voyage  of  the  ship.  Lieutenant 
tockton  determined  to  send  her  into  tlie  Unit- 
406 


ed  States,  on  account  of  this,  which  he  deemed 
a  piratical  aggressiott.  She  was  accordingly 
manned  and  sent,  with  her  offioers  and  crew, 
under  the  orders  of  Lieutenant  Abbot,  into 
Boston. 

Mr.  J.  Knapp,  for  the  appellants,  argu^  <1) 

rn  the  facts,  to  show  that  the  visitation  of 
Marianna  Flora,  and  her  detention  for  ex- 
amination and  search,  were  unlawful  and  un- 
justifiable. He  insisted  that  the  Portuguese 
master  was  deceived  by  the  omission  of  tlw 
Alligator  to  affirm  her  flag  with  a  gun,  accord- 
ing to  the  law  and  usage  of  the  nations  on  the 
European  continent.'  He  had  a  lawful  ri^t 
to  resist  the  approach  of  the  other  vessel,  until 
assured,  beyond  all  reasonable  doubt,  of  her 
true  national  character.*  A  remark  of  Lord 
EUenborough,  in  an  analogous  case,  recoifpusea 
such  maocBUvres  as  were  used  by  the  Mananna 
Flora,  as  coming  within  the  legitimate  acts  of 
defensive  resistanoe.  He  says,  "defense  might 
happen  in  various  ways,  as  by  making  a  snow 
of  confidence  in  the  face  of  an  enemy,  with  a 
view  to  deter  him  from  an  attack.*  Upon 
the  topics  of  the  nature  or  'character  of  [*7 
unblamable  defense,  and  the  time  when  forci- 
ble resistanoe  may  lawfully  b^n,  and  the  ex- 
tent to  which  it  may  be  earned,  particularly 
between  persons  belonging  to  different  civil  so- 
cieties, or  between  vessels  of  different  nations, 
on  the  ocean,  authorities  were  cited  from  va- 
rious text-writers,  as  applicable  to  the  situa- 
tion of  the  Portuguese  master,  and  justifying 
his  conduct.*  It  was  asked  if  it  be  lawful  for 
private  ships  to  arm,  in  -time  of  peace,  for  the 
purposes  of  self-protection,  whether  that  liber- 
ty did  not  comprehend  the  right  to  do  with 
force  whatever,  under  existing  drcumstanoes 
of  apparent  peril,  human  instinct  and  natural 
prudence  would  dictate.  Could  the  maxim 
that  we  must  so  use  what  belongs  to  us  as  not 
to  infringe  the  riehts  of  others,  be  inco&istent 
with  this  principle  T  Could  it  be  the  duty  of 
the  master  of  a  merchant  vessel  armed  for 
such  a  purpose,  when  his  nation  was  at  peaoe 
with  all  the  world,  and  when  the  seas  were 
infested  with  pirates,  to  suffer  another  armed 
vessel  to  approach  him  without  first  being  sat- 
isfied of  her  pacific  intentions?  Still  less  wsia 
it  his  duty  to  submit  to  the  exercise  of  the 
right  of  visitation  and  search  (a  right  which 
hu  no  existence  in  time  of  peace),  in  the  un- 
lawful manner  in  which  it  was  attempted  to  be 
exercised-* 

2.  It  was  insisted  that  if  the  search  and  ex- 
amination had  been'  made  in  a  lawful  and  de- 
liberate manner,  it  must  have  resulted  in  a 
conviction  'of  the  innocence  of  the  Portu-  [•» 
guese  ship,  and  her  consequent  immediate  lib- 
eration. As,  in  this  case,  simple  reparation 
only  was  sought,  and  not  vindictive  damages, 
it  was  considered  sufficient  to  refer  to  the 
case  of  The  Apollon,  where  it  waa  laid  down 
by  this  court,  that,  except  in  cases  of  captures 
jure  belli,  or  on  exemption  expressly  created 


1.  — 2  AzuDl.  203  ;  2  Wbeat  Rep.  Appadlz,  10; 

1  Code  des  Prises  par  Le  Beao,  228. 

2.  — puffend.  I.  2,  e.  8,  see.  8;  3  Bathetf.  4SS; 

2  Azunl,  207. 

3.  — e  East's  Rep.  202. 

4.  — 1  Rutberf.  872-477.  898,  ISO;  FaffeDO.  1. 
2.  c.  6,  s.  8.  8. 

5.  -2  Asunl,  206;  X  Mason's  Bep.  84;  Tka 
George. 

THieat.  11. 
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statute,  OTen  probable  cause  will  not  excuse 
from  simple  reparation.*  But  there  must,  in 
•avery  ease,  be  probable  came  to  fvaUtj  the 
«eizure.' 

3.  But  it  was  further  contended  that  the 
wbsequent  detention  and  sending  in  of  the 
«bip  MT  adjudication  was  whollj  unjustifiable^ 
And  subjected  the  seizor  to  damages.  Even 
the  harsh  and  unbending  rules  of  prize  law 
Tender  the  captors  liable  to  costs  and  damages 
vheneTer  the  evidence  of  the  neutrality  of  the 
-ehijt  and  cargo  exists  on  board,  unless  it  is 
afterwards  shown  to  be  enemy's  property,  or 
-to  have  been  guilty  of  some  unneutral  conduct, 
rendering  it  uable  to  confiscation.*  But  yet 
-there  was  a  distinction  between  a  right  to 
eelze  and  examine,  and  a  right  to  capture.  The 

'  right  to  detain  and  send  in  ftfr  adjudieatvm  did 
not  neo^ssarily  follow  from  a  seizure  and  ex- 
amination, which  might  have  been  warranted 
by  the  circumstances,  but  which  had  not  re- 
sulted in  showing  that  there  was  any  reason 
#*]  *to  doubt  the  true  cliaracter  of  the  Port- 
uguese vessel,  and  the  innocence  of  her  con- 
duct. But,  at  all  events,  the  misoonduct  of  the 
master,  supposing  it  to  be  ever  so  aggravated, 
oonld  not  affect  the  owners  of  the  ship  and 
«argo,  whose  agent  he  was  for  ordinary  civil 
purposes,  but  not  so  as  to  subject  their  prop- 
•erty  to  loss  or  injury  by  his  unlawful  acts. 
And  for  the  losses  accruing  by  the  detention 
of  the  ship  and  cargo  in  port,  after  it  was  sat- 
isfactorily ascertained  tut  they  could  not  be 

Cseeded  against  by  the  seizors,  there  was  still 
reason  to  doubt  the  right  of  the  claim- 
ants to  recover  damages.* 

4.  The  charge  that  the  Portuguese  ship  had 
Attempted,  or  committed,  a  piratical  aggres- 
«ion  or  restraint,  within  the  act  of  Congress, 
was  considered  as  negatived  by  the  restitution, 
with  the  consent  of  the  captors,  in  the  court 
l>elow.  Whatever  might  be  the  nature  or  de- 
gree of  the  offense  meant  to  be  defined  by  the 
«ct,  it  must  be  piratical;  and  all  the  authori- 
ties define  piracy  to  be  a  robbery,  or  forcible 
depredation  on  the  high  seas;  and  they  all 
concur,  that  a  bare  assault,  without  taking  or 
pillaging  something,  does  not  constitute  this 
«rime."  If  the  act  of  Congress  goes  beyond  this 
10*]  definition,  it  is  not  warranted  *hj  the 
law  of  nations,  and  cannot  give  jurisdiction 
to  the  tribunals  of  this^  country  over  the  per- 
sons and  property  of  foreigners. 

Mi.  BluUf  for  the  respondents,  made  three 
points: 

1.  The  captors  were  justifiable,  under  all  the 
circumstances  of  the  case,  in  subduing  and 
taking  possession  of  the  Portuguese  ship. 

2.  They  were  justifiable  in  sending  her  m  for 
adjudication. 

3.  There  was  probable  cause  of  seizure  and 
sending  in  for  adjudication. 

1.  Even  the  sentence  of  the  District  Court 

1.  — 9  Wheat  Rep.  374. 

2.  -2  Cranch'B  Rep.  64,  170;  8  Crancli's  Rep- 
-4S8. 

3.  — Wheat,  on  Capt.  812;  App.  Croke.  Reply 
to  Schlegnl.  62;  2  A^unl,  2l2 :  1  Dall.  Rep.  183; 

2  Wheat.  Rep.  J38,  The  Anna  Maria. 

4.  -2  Bro.  Civ.  A  Adm.  Law,  210:  B  Rob.  40; 
^he  St.  Jiinn  ItaptUta.  4  Rob.  B8:  The  Zee  Star, 

3  Dill.  Rep.  3.^^;  2  Wheat.  Kep,  App.  12. 

5.  -2  Woodes.  140;  2  Anunf.  351;  Bynk.  Q.  J. 
Pub.  Dnponcenu's  transl.  127,  note;  2  Bro.  Civ. 
A  Adm.  Law.  462;  1  Sir  L.  Jenkins'  Life,  etc.  81; 
C  Wheat.  Uep.  ltd  ;  8  Wlieat.'  Bep.  641. 
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admits  that  Captain  Stockton  was  not-  liable 
to  damages  for  the  mere  act  of  subduing  and 
seizing  ^e  ship.  She  had  committed  a  iKntilc 
and  piratical  aggression  on  a  public  vessel  of 
the  United  States  in  time  of  peace.  The  learn- 
ed counsel  here  entered  into  an  able  and  elab- 
orate aimunent  upon  tlie  evidence,  to  show 
that  the  first  aggressioo  was  committed  by  the 
Portuguese  ship,  and  that  it  waa  not  justified 
or  excused  by  the  conduct  of  the  Alligator.  It 
was  a  predetermined,  deliberate,  and  wanton 
attack;  not  an  accidental  encounter,  Hot  the 
result  of  any  mistake.  It  was  an  act  of  pri- 
vate war,  and  the  onus  probandi  is  on  the 
claimant  to  show  that  it  was  authorized  by  the 
law  of  nations.  Admitting  even  that  the  Alli- 
gator pursued  the  Portuguese  vessel,  she  had 
an  unquestionable  right  to  approach  her  In 
time  of  peace;  and  an  attempt  to  exercise  the 
right  could  not  be  construed  into  *an  act  [*11 
of  hostility,  or  warrant  the  use  of  force  to  pre- 
vent it.  As  the  ocean  is  the  common  property 
of  all  nations,  every  nation  has  a  right  to  its 
free  use,  and  no  one  can  claim  the  exclusive 
control  of  a  larger  portion  than  is  sufficient 
for  the  purposes  of  its  own  movements.  The 
regulations  as  to  keeping  out  of  cannon-shot, 
and  sending  a  boat  on  Doard,  are  applicable 
only  to  a  state  of  war,  and  to  the  exercise  of 
the  belligerent  right  of  search,  which,  it  ia  ad- 
mitted, does  not  exist  in  time  of  peace.  In- 
deed, these  regulations  are  the  creatures  of 
conventional  law,  and  bind  those  nations  only 
between  whom  they  are  established  by  spedal 
treaty.  But  'the  Alligator  was  a  pubUe  armed 
ship,  belonging  to  uie  navy  of  the  United 
States,  and  sent  out  to  cruise  against  pirates 
and  slave  traders,  under  the  different  acts  of 
Congress  passed  for  the  suppression  of  these 
offenders.  Captain  Stockton  was  authorized 
by  these  laws,  and  his  instructions  under  them, 
to  seize  and  subdue  all  vessels  and  persons  of- 
fending against  them,  wherever  they  mitdit  be 
found,  u  every  vessel  on  the  ocean  lias  a 
right  to  draw  around  her  a  magic  circle,  and 
to  prevent  by  force  the  approadi  of  all  others, 
it  IS  obvious  that  the  acts  of  Congress  must 
remain  a  dead  letter,  since  they  could  not  be 
executed  without  approaching  sufficiently  near 
to  ascertain  the  probable  character  of  the  ves- 
sel. The  act  of  heaving  to,  on  the  part  of 
the  Marianna  Flora,  indicated  either  a  desire 
to  speak  the  Alligator,  or  to  get  the  weather- 
^oe  for  the  purposes  of  annoyance;  and,  in 
either  case,  it  was  the  duty  *of  Captain  [*12 
Stockton  to  change  his  course,  and  overhaul 
the  Portuguese  ship.  But  the  circumstance  of 
the  hostile  guns  which  were  soon  afterwards 
fired  from  the  Marianna  Flora,  without  hoist- 
ing any  national  flag,  made  it  still  more  im- 
peratively his  duty  to  approa^  her;  and  had 
he  avoided  the  recounter,  he  could  not  have 
juatified  his  conduct  to  his  government  and  his 
country.  He  had  a  right,  then,  to  pursue  and 
capture,  founded  upon  the  act  of  Congress, 
and  his  instructions.  He  was  justified  in  con- 
sidering the  ship  as  having  not  only  attempted, 
.but  as  having  actually  committed,  a  piratical 
restraint  and  aggression,  within  the  meaning 
of  the  act. 

But,  independent  of  the  authority  derived 
from  this  statute,  he  was  justified  in  pursuing 
and  subduing  the  aggressor*  i^n  the  more 
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general  grounds  natural  and  pnbUe  law. 
The  right  of  freely  navigating  the  ocean,  and 
of  self-defenae,  of  repelling  force  by  force,  was 
common  to  both  veuels.  The  Alligator  waa 
not  bound  to  decline  the  combat  by  tight. 
In.  the  ezpresaiTe  words  of  Baron  Puffendorf, 
"in  a  state  of  nature,  the  ag^reiBor  ha^  no 
right,  by  which  the  other  party  is  bound  to  de- 
elme  hw  riolence  rather  than  oppose  it;  and 
the  reason  why  a  man,  under  his  natural  cui- 
dition,  sometimes  chooses  rather  to  fly  than 
fight,  is  not  out  of  any  favor  to  him  who  sets 
upon  him,  but  because  he  thinks  it  more  con- 
venient for  his  own  affairs  to  fly,  like  hares, 
IS*]  whose  armor  is  in  their  feet.'^  *ThiB 
doctrine  haa  reference  to  the  condition  of  man 
in  a  state  of  nature;  and  such  was  the  con- 
dition of  the  parties  now  before  the  court, 
when  upon  the  ocean,  and  waging  war  with 
each  other.  The  vindices  injuriarum  were  not 
there,  and  each  party  became  of  necessity  his 
own  avenger  and  judge.  As  to  the  Alligator 
not  firing  a  gun  in  affirmance  of  her  flag,  it 
cannot  surely  be  pretended  that  such  an  idle 
ceremony  could  bItc  any  additional  assurance 
that  she  was  what  she  pretended  to  be,  or 
that  the  general  law  of  maritime  states  re- 
quires any  such  ceremony.  It  may  be  the 
particular  usage  of  Spain  and  Portugal,  and  it 
may  have  been  adopted  between  some  other 
nations  as  a  part  of  the  conventional  law;  but 
it  has  reference  exclusively  to  a  state  of  war, 
and  is  a  mere  regulation  of  the  ezerdse  of  the 
bellicerent  right  of  visitation  and  search. 

Stul  less  can  it  be  maintained  that  the 
Portuguese  had  reasonable  grounds  to  suspect 
that  the  Alligator  was  a  pirate,  and  had  hoa* 
tile  designs  upon  his  ship,  and  therefore  he 
had  a  right  to  attack  and  destroy  her.  The 
analogies  of  the  municipal  law  ma^  assist  to 
illustrate  this  branch  of  the  inquiry.  What 
degree,  or  what  grounds  of  fear  of  bodily 
hsrm,  will  justify  an  act  that  may  remit  in 
the  destruction  of  human  life  is,  in  some  cases, 
a  question  of  great  delicacy  and  difficulty.  By 
the  rules  of  the  comn-on  law,  the  rights  of  the 
party  assailed  are  confined  within  very  narrow 
umita.  The  danger  must  be  manifest,  impend- 
ing, and  almost  unavoidable.  But  the  writers 
14*]  on  natural  law  may,  perhaps,  on  this  *oc- 
casion,  be  more  properly  cited;  and  the  follow- 
ing passage  from  Puffendorf  affords  the  fulloit 
illustration  of  the  principles  applicable  to  this 

1.  — 1.  2  c  18,  s.  14. 

2.  — Puflend.  1.  2,  c  6,  s.  6. 

S. — ^Alberlcns  GentlUs,  Hlspsnles  AdvoeaUonls. 

c.  27. 

Alberlcas  Gentllls  Is  Justly  regarded  as  one  of 
tbe  founders  of  tbe  modern  law  of  natlooa  He 
was  born  In  the  March  of  Ancona,  In  the  jesr, 
1560,  and  left  Italy  with  his  father,  an  cmmeDt 
physician,  who  was  obliged  to  fly  from  that  coan- 
try  on  account  of  his  religious  opinions.  The  son 
afterwards  established  himself  in  Bucland.  where 
be  obtained  a  cbalr  of  professor  of  the  dvll  law 
at  Oxford,  In  1562,  and  died  at  London  In  1608. 
His  works  are :  De  Jure  Belli,  Id  three  books ;  De 
Crimlnffi  Lesee  Majestatls;  De  Nuptlls;  Conment. 
ad.  L.  3;  Cod.  de  ProfesBoribus  et  Hedicla:  and 
the  work  abore  referred  to,  Hlapanlcs  Advocn- 
tloDls,  which  la  a  collection  of  optnlons  given  by 
him  aa  the  counsel  of  Spanish  claimants  In  tho 
Bngllsb  courts  of  prize,  and  may  be  conaldered  as 
the  earlleat  reports  of  adjudged  cases  of  maritime 
law.  Morerl,  Diet.  "Albericus  Gentllls,"  says  Sit 
James  Mackintosh,  "was  certainly  the  forerunner 
of  GrotluB.  The  opinion  entertained,  at  tbe  time, 
of  tbe  diflereac*  between  them,  will  be  sees  in 
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subject:  "Sometimes,"  says  he,  **%  doubt  has 
arisen  whether,  if  one  aaault  me,  by  mistaksi 
without  any  evil  design,  but  with  intent  to  em- 
ploy his  ferce  against  another,  I  may  kill  him 
in  my  own  defense.  Grotius  makes  this  clear 
in  the  affirmative.  De  J.  B.  ac  P.,  lib.  11,  e. 
1,  8.  2.  Inasmuch  as  nature  obliges  us  to 
maintain  peace  with  others,  it  may,  and  ought 
to  be  presumed  that  everyone  will  fulfill  this 
obligation,  unless  he  nve  manifest  evidence  of 
contrary  designs."  ''But  now,"  (speaking  of 
timely  preparations  for  self -defense.)  "though 
my  providing  thus  far  for  my  security  can  be 
■injurious  to  none,  yet,  before  I  can  actually  as- 
sault another  under  color  of  my  own  defense, 
I  must  have  tokens  and  arguments  amonnUn|[ 
to  a  moral  certainty  that  he  entertains  a 
grudge  against  me,  and  has  a  full  design  of 
doing  me  a  mischief,  so  that,  unless  I  prevent 
him,  I  shall  immediately  feel  his  stroke. 
Among  these  tokens  and  signs  giving  me  a 
right  to  make  a  violent  assault  upon  another 
man,  I  must  by  no  means  reckon  his  bare 
superiority  to  me  in  strength  and  power.  'TIS 
a  very  gross  way  of  philosophizing  which  some 
men  have  got,  when  they  tell  us,  by  way  of 
advice:  rSe  that  is  able  to  hurt  ^ou,  undoubt- 
edly is  willing,  and  therefore,  without  further 
warning,  down  with  him.'  This  kind  of  doc- 
trine is  manifestly  destructive  of  all  social 
commerce  among  men,  and  the  authors 
commonly  cited  in  'defense  of  it,  ['IS 
either  are  such  whose  character  prevents 
their  authority,  or  else,  in  the  passages 
alleged  from  them  they  speak  only  of  pre- 
caution in  our  dealing  with  those  who  have 
given  UB  sufficient  tokens  of  thmr  resolution 
to  hurt  US.'" 

The  application  of  these  principles  to  the 
case  now  in  judgment,  is  too  plain  to  require 
illustration,  and  seems  to  leave  no  doubt  that 
the  respondents  are  fully  justified  as  to  the 
act  of  subduing  and  capturing  the  appelant'* 
ship. 

The  counsel  also  commented  upon  a  passage 
from  Albericus  Gentilis,  which  had  been  re- 
lied on  by  the  learned  judge  of  the  District 
Court  as  supporting  his  decree,  but  which,  it 
was  contended,  had  been  misunderstood;  and, 
at  all  events,  waa  but  the  opinion  of  a  private 
individual  against  the  solemn  judgment  of  a 
oonrt  of  justice  in  a  case  analogous  to  tiut 
now  in  discussion.* 


the  following  words  of  Zoneb,  the  pupil  and  suc- 
cessor of  Qentllts  at  Oxford:  'He  chiefly  followed 
Alberlcas  OentilllB,  and  Bdgo  Qrotlns,  of  whom 
the  former  Jostlfles  all  his  positions  by  authorl- 
ties  of  law,  the  latter  tried  bis  doctrines  by  the 
test  of  reason.'"  E^dlnb.  Rev.  Vol.  XXVIl.  No. 
63.  art.  0. 

Singular  mutability  of  human  onlnioDSl  Near- 
ly ail  tbe  writers  cfted  by  Gentllfs  are  now  for- 
gotten; be  himself  la  hardly  known  except  by 
name;  even  Grotlas  Is  little  read,  and,  however 
extensive  the  effects  of  bis  (treat  work  on  his  own 
•%K,  It  is  now  considered  as  restlns  more  on  the 
suthorttT  of  tbe  Innumerable  writers  of  every  ag* 
and  nation  cited  tnr  blm,  than  on  original  princi- 
ples, or  tbe  deduction  of  reason. 

The  editor  has  supposed  that  tbe  following 
translation  of  the  passage  from  Gentllls,  above  re- 
ferred to,  would  not  be  unacceptable  to  tbe  reader  • 

"Concerning  an  English  vessel  wblch  foocbt 
wltb  a  Tuscan,  and  was  taken. 

"An  Koglisb  ship  was  captured  by  a  Tuscan^ 
after  an  engagement,  and  conflscnted.  The  Flor- 
entine Judges  state,  as  the  gronnd  of  this  decree, 
that  the  EngllBh  ship  was  tbe  aggresBor.  and  that 
tbe  Florentine  acted  only  In  neceaaary  defense. 

Wheat.  11. 
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•2.  The  captors  were  equally  ioatifi- 
ab)e  in  sending  ber  in  for  adjudication.  It  was 
17*]  the  exercise  *both  of  a  right  and  a  intj. 
Taking  it  for  granted,  that  there  was  a  right  to 
18*]  subdae,  and  to  capture,  *the  right  to  send 
In  for  adjudication  follows  as  a  coroTlary.  The 
19*]  right  to  seize  depended  upon  "the  fact  of 
the  offense  committed  by  the  captured  vessel. 
The  captors  had  no  authority  to  apply  the  law 
to  the  fact,  to  sit  in  judgment  upon  the  case, 
and  to  inflict  summary  justice  on  the  offender. 
Still  less  could  the  commander  of  a  public  ship 
be  expected  to  assume  the  responsibility  of  suf- 
fering the  offender  to  escape.  It  was  appar- 
mtly  a  piratical,  or,  at  least,  a  hostile  a^res> 
sion  against  the  law  of  nations,  which  had  been 
committed  upon  a  public  vessel  of  the  United 
States.  It  IS  not  essential  to  constitute  the 
piratical  restraint  and  depredation  which  is 
meant  to  be  punished  by  the  act  of  Congress,  | 
that  there  ^lould  be  an  intent  to  rob  or  plun< 
der.  Any  wanton  attack  on  a  vessel,  on  the 
high  seas,  and  especially  an  attack  with  an  in- 
tent to  sink  the  vessel,  and  destroy  the  lives  of 
the  officers  and  crew,  is  clearly  within  the  let- 

Wlth  submlMioa,  your  hooors,  I  will  reply  tbat 
yonr  premises  are  void  of  probability,  yoar  con- 
closlon  of  trutb.  For  Instance ;  fie  Is  presumed 
the  aggressor,  wbo  supposed  bimself  injured ;  in 
■ucb  a  case,  wbere  It  is  a  question  of  IntentloD, 
opinion  is  sufflrlent.  The  Tuacan  may  have  sui>- 
posed  himselt  Injured  by  the  commerce  of  tbo 
sagllsb  with  the  Turks.  Therefore,  the  Tuscan, 
not  the  Englishman,  was  the  aggressor.  Again ; 
he  is  presumed  the  aggressor  wbo  Ilea  In  wait,  In 
arms.  Such  was  the  case  of  the  Tuscan,  who 
(as  appears  from  what  be  had  done  to  other  ves- 
sels ot  ours)  was  cruising  for  oar  merchantmen  In 
that  trade.  Again ;  be  is  presumed  the  aggreatior. 
wbo  la  superior  in  strength.  And  who  does  not 
see  the  Tuscan  vessel  of  war  was  stronger  than 
oar  merchantman 7  Again;  he  is  presumed  the 
aggreasor,  who,  being  armed.  Is  accustomed  to 
conflicts.  Does  this  character  also  suit  the  mer- 
chantman,  or,  rather,  the  cruiser?  Finally;  he 
Is  presumed  the  anressor,  who,  under  the  clrcum- 
atancea  already  stated,  coojtuers.  And  wblcb  is 
he?  Why  do  we  aski  The  decree  of  condemna- 
tion declares  that  the  Tuscan  flrat  fired  twice  on 
the  Englishman, 

"Again  :  Did  not  the  Tuscan  begin  the  battle? 
He  Is  considered  as  beginning  who  has  provoked 
to  the  battle,  to  hostility :  and  he  Is  considered 
principal  In  the  crime,  with  whom  the  malice  be- 
gan, and  to  him,  as  the  aggressor,  are  Justly  im- 
puted the  consequences.  And  Will  those  judges 
tell  me  that  It  Is  a  practice  and  sign  of  amity  to 
Are  once  and  again?  It  Is  the  custom  of  a  ship 
of  war  hailing  another  vessel,  and  assuming  this 
aathorlty.  Tlie  Tuscan  vessels  practicftd  this  at 
tbat  time,  and  Id  other  cases.  Tben,  the  defense 
of  the  English  was  against  a  claim  of  authority 
— against  threats.  The  object  of  the  Tuscans  was 
to  search  our  ship,  as  appears  from  their  transac- 
tions with  others;  they  came,  therefore,  to  In- 
terrupt our  navigation,  to  Intercept  our  commerce, 
as  appears  from  what  tb^  did  with  others.  Deeds 
declare  the  intention.  The  deed  of  the  Tuscans 
was  unlawful,  if  a  huntsman  cannot  lawfully  en- 
ter another  man's  farm  without  the  owner's  per- 
inlssloo ;  if  It  Is  unlawful  to  Injure  an  enemy,  In 
a  neutral  territory,  and  If  territory  In  this  respect 
dllfer  not  from  Jurisdiction.  Neither  shall  the 
CQStom  above  alluded  to  (If  ever  anywhere  so  re- 
ceived) be  now  obtruded  upon  me  as  a  law  of 
the  sea  relative  to  the  power  of  ships  of  war ;  for, 
altbongb  the  custom  may  he  admitted  on  tbf 
shores  of  the  prince  to  whom  the  vessel  belongs. 
It  cannot  In  other  seas.  Nor  let  us  regard  the 
opinion  of  those  customary  Jurists,  bat  adhere  to 
those  who  proceed  on  general  principles."  Thoy 
teach  that  '^he  defense  of  the  English  was  JusU 
fearing  an  attack.  And  the  bare  preparation  of 
anothfr  against  one  giving  me  a  right  to  assault 
and  slay  him.  In  fact.  I  am  not  obliged  to  wait 
•III  I  am  assailed.  I  have  a  right  to  commence. 
This  Is  the  opinion  more  favorable  to  humanity, 
and  proved  from  facts  on  trial,  and  Is  also  con- 
flnned  by  all  the  writers.  *We  must  go  to  meet 
«  L.  ed. 


ter  and  spirit  of  the  act.  If  a  homicide  had 
been  occasioned  by  this  aggression  it  could 
not  be  considered  as  justifiable  or  excusable, 
upon  the  principles  of  the  criminal  code  of 
this,  or  any  other  civilized  country;  and  not 
being  justifiable  or  excusable,  it  would  be  a 
"case  of  murder,  and  if  a  case  of  mur-  [*20 
der,  of  piratical  murder.  Now,  if  the  act  at- 
tempted to  be  done  would  have  been  piratical, 
the  attempt  also  was  piratical.  It  may,  indeed, 
be  said  that  the  act  of  Congress  is  broader 
than  the  rule  of  international  law  on  this  sub- 
ject; that,  by  the  law  of  nations,  an  attempt  to 
ctHumit  a  piracy  is  not  a  piracy;  and,  thernore, 
the  detention  and  sending  in  for  adjudication 
was  imJawfnl.  Supposing  this  to  be  so,  argu- 
menti  gratia,  still  the  judicial  tribunals  of  this 
country  are  bound  to  protect  the  officer  who 
acta  under  it,  and  in  obedience  to  it.  This 
I  very  question  of  an  apparent  collision  between 
the  law  of  nations  and  a  municipal  ordinance, 
was  presented  to  the  mind  of  that  great  man 
who  presides  in  the  British  High  Ourt  of  Ad- 
miralty, in  the  memorable  case  of  the  orders  in 
council,  and  disposed  of  without  hesitation  or 


the  assault,  say  tfaey,  not  only  that  wblcb  actually 
exists,  but  that  which  may  take  place.' 

'The  defense  of  the  English  was  Juatlfrtle  even 
on  the  behalf  of  the  Turks,  who  were  to  suffer  In- 
Jury  from  the  Tuscans  in  our  ship.  For  an  In- 
jury Is  done  to  us,  which  is  done  to  another  in 
ottr  house ;  and  a  ship  Is  compared  to  a  house. 
So,  an  injury  done  to  a  fellow-trader,  Is  done  to 
us.  It  was,  therefore,  commendable  for  us  to  de- 
fend those  whom  we  had  undertaken  to  carry 
Nay,  we  ourselves  were  entitled  to  be  spared,  al- 
though carriers"  of  enemy's  property,  simply  as 
such  "should  not  be  so  entitled.  It  was  still 
necessary  for  us  to  defend  ourselves,  through 
fear  lest  we  should  suffer,  by  being  confounded 
with  the  Turks,  and  by  a  wish  to  save  our  own 
property.  Thus,  in  a  case  still  harder  to  defend. 
Cravetta  held,  when  a  city  shut  its  gates  on  Its 
lord,  through  fear  of  being  ravaged,  and  for  tbe 
sake  of  preserving  its  property,  and  In  order  that, 
with  a  few  guilty,  the  remaining  innocent  might 
not  be  confounded. 

"If,  then.  It  was  a  defense  of  ourselves,  and  s 

est  defense,  tbe  attack  of  tbe  Tuscans  must  have 
en  anjust.  But,  grant  that  their  attack  was 
Just.  Certainly,  in  the  doubtful  conflict  of  Just 
attack,  and  Just  defense,  everyone  will  think  the 
defense  entitled  to  favor.  There  are  all  degrees 
of  Just,  equitable  and  favored,  and  that  wbt«i  is 
more  Just  u  to  be  preferred  to  that  which  is  less 
so.  But,  grant  that  the  assault  was  on  our  side, 
and  that  It  was  unjust.  Shall  a  stipulated  sur- 
render avail  us  nothing?  They  are  not  regarded 
as  captured,  who  have  surrendered,  even  from  ex- 
treme necessity. 

"But,  grant  that  they  were  captured,  are  per- 
sons and  property  captured  the  perquisites  of  the 
captor?  On-  this  supposition,  there  Is  a  kind  ot 
war  between  us  and  the  Tuscans,  and  this  a  bat- 
tle between  enemies,  which,  therefore,  must  be 
adjudged  by  tbe  public  rules  of  war,  and  not 
those  of  pirates  and  murderers.  The  most  learned 
AlclatI  Is  to  the  contrary,  and  the  plainest  law 
teaches  that  neither  captured  persons  nor  goods 
accrue  to  tbe  captor. 

"But,  grant  that  captured  goods  do  accrue  to 
the  captor ;  the  goods,  in  this  case,  did  not  belong 
to  the  combatants ;  and  the  deed  of  these  mariners 
must  not  prejudice  tbe  owners.  Tbe  mariners  are 
not  to  be  understood  to  have  done  wrong  by  the 
order  of  tbe  owners ;  nor  the  latter  to  have  i^ven 
orders  otherwise  than  according  to  ntercantlle 
nsage.  The  owners  must  not  suffer,  although  the 
mariners  shonld  say  they  Iiad  acted  according  to 
orders.' 

"See  how,  even  In  the  liberal  concessions  I  have 
made  In  the  defense,  the  mariners  would  hardly 
be  responsible,  the  owners  not  at  all.  But,  since 
the  defense  of  the  mariners  was  on  every  principle 
Just,  what  follows  but  that  the  Tuscans  should  re- 
store to  us,  as  to  persons  plaadered,  everything 
taken  away,  with  damages,  costs,  Intmst,  profits, 
etc,  to  the  last  fsrthlngr' 
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difficulty,  upon  the  plain  and  intelligible  ground 
that  he  could  not  presume  the  prize  ordinances 
of  his  own  country  to  be  repugnant  to  the  law 
of  nations.* 

But,  supposing  It  not  to  be  a  i^ratical  ag- 
gression, or  an  attempt  to  commit  one,  still  it 
was  an  act  of  deliberate,  wanton,  flagrant  boa- 
tili^,  committed  against  the  laws  of  nations, 
and  the  rights  of  this  country  as  one  of  the 
community  of  nations.  For  sneh  an  ofTense 
there  must  he  some  punishment,  and  the  ap- 
propriate penalty  inflicted  in  analogous  cases  is 
that  of  conflscation.  Thus,  in  the  case  of 
21*]  The  Anne,*  this  court  condemned,  *a8 
prise  of  war,  enemy's  property  taken  within 
neutral  jurisdiction,  upon  the  ground  that  the 
captured  vessel  had  made  the  m^t  attack  upon 
the  captor,  and,  by  this  act  of  aggression  on 
the  other  belligerent,  had  disturbed  the  state 
of  peace  which  is  always  supposed  to  exist  in  a 
neutral  port. 

3.  There  was  probable  cause,  sucb  as  will 
exempt  the  captors  from  dunces.  Probable 
eanse  is,  where  a  seizure  is  made  under  etrenm- 
atances  which  warrant  suspicion,  and  upon 
evidence  less  than  tliat  which  would  justify 
condemnation.*  No  case  can  be  shown  where 
A  court  of  the  law  of  nations  has  decreed  dam- 
ages merely  for  bringing  in  for  adjudication,  if 
tbe  original  seizure  was  justifiable,  unless  un- 
der peculiar  circumstances  not  affecting  the 
principle,  or  its  application  to  the  present  case. 

1. — Edw.  Adm.  Bep.  811.  The  FoX. 

2.  — 8  Wheat.  Rep.  485. 

8. — 7  Cranch's  Bep.  848 ;  Ix>cke  r.  United  States: 

4.  — The  three  classes  of  cases  affecting  thN 

qaestloQ,  are,  (1)  Where  damsKes  have  been  given 
or  refused  on  restitatlon.  ('2)  Wbere  compenga- 
tlon  has  iKen  Klven,  or  refused,  the  prise  being 
lost  in  the  band  of  the  captors.  (8)  Where,  al- 
though restitution  was  decreed,  the  captors  have 
ibeen  allowed  tlieir  costa  and  ezpeDses. 

1.  In  the  Corler  Marltlmo,  1  Rob.  287,  demur- 
rage was  glTPD  for  unnecessary  detention,  and 
un  iistlflable  delay  In  proceeding  to  adjudication. 
In  The  Zee  Star,  4  Rod.  71,  demurrage  was  given 
to  the  claimants,  and  costs  and  ezpenses  refused 
to  the  captors  (which  are  usually  aHowed  even  on 
restitution),  for  iniproner  delay  in  proceeding  to 
adjudication.  In  The  Trltop,  4  Bob.  T8,  costs  and 
damages  were  given  to  the  claimant  of  the  goods, 
and  demurrage  for  the  ship,  for  seUnre  on  an  In- 
•ufflcient  ground.  In  The .  Uadonna  del  Burst, 
4  Rob.  169,  all  the  clrcamatances  concurred  of  a 
seizure  originally  anJuBtlfiabte,  protracted  deten- 
tion, and  Improper  delay  in  proceeding  to  adjudi- 
cation :  costs  and  damages  were  given.  The  Pea- 
cock, 4  Rob.  185,  was  the  case  of  an  onjustlllabl'^ 
detention  of  the  prize  vessel,  carried  Into  Lisbon, 
and  delay  in  brlnglne  her  home  to  England  for  nd- 
JudicatloD.  The  Wllhelmsbvirg,  6  Rob.  143,  dss- 
murrage  allowed,  and  the  expenses  of  the  applica- 
tion given  against  the  captors,  for  loss  arising 
from  nis  not  bringing  the  captured  vessel  to  the 
most  convenient  port  for  aqjiudlcatlon.  witbtn  the 
meaning  of  the  prise  act.  In  The  Zacheman,  5 
Rob.  152,  which  was  a  mistake  as  to  the  law  of 
contrnhand  under  the  Swedish  treaty,  and  the 
seizure  was  pronounced  perfectly  Juatlflable,  de- 
murrage was  allowed  for  unreasonable  delay.  Th-^ 
Anna,  6  Rob.  332,  was  a  case  of  restitution,  with 
costs  and  damages,  for  a  violation  of  the  neutral 
territory  of  the  United  States.  The  seizure  itself 
was  pronounced  to  be  unjustifiable,  and  costs  and 
-damages  were  given  because  the  prize  ship  was 
improperly  brought  from  the  mouth  of  the  Mis- 
sissippi to  England  for  adjudication.  Instead  of 
t>elnc  carried  Into  one  of  the  Wost  India  Islands. 
In  The  Washington,  6  Roi).  276,  damages  were 
given  for  bringing  the  vessel  to  an  Inconvenient 
port  The  Acteon.  2  Dods.  48.  was  an  American 
ship  sailing  under  a  license,  onlawfuUr  seized  and 
burnt.  The  St.  Antoniow  Acton,  118,  was  salllns 
410 


The  learned  coimsel  here  dted  and  classified 
all  the  cases  to  be  found  in  the  English  books, 
where  damages  had  been  given  or  refused;  and 
deduced  from  them  the  general  inference,  that 
wherever  tbere  is  probaUe  cause  for  the  orig- 
inal  seizure,  the  captors  are  only  liable  to 
make  simple  restitution,  even  if  upon  adjudi- 
cation it  turns  out  tiiat  tbeir  suspicions  were, 
groimdless.* 

*Ab  to  the  decision  of  this  court  in  [*29 
Murray  v.  The  Charming  Betsey,*  it  is  affirmed 
by  Mr,  'Dallas,  arguendo,  as  a  general  [*23 
principle  of  maritime  law,  that  probable  cause 
will  justify  a  marine  seizure,  is  not  denied  by 
the  opposite  counsel,  and  is  impliedly  eonceded 
by  the  court  in  its  judgment,  the  whole  scope 
of  which  goes  upon  *an  inference  of  [*S4 
fact  from  the  evidence,  that  there  was  not 
probable  cause  of  seizure,  showing  that  if  there 
had  been,  damages  would  not  have  been  given. 
In  Little  v.  Bareme,*  the  court  did  not  deem 
it  necessary  to  determine  whether  the  probable 
cause  afforded  by  the  conduct  of  the  captured 
vessel  to  suspect  her  of  being  an  American, 
would  exempt  the  captors  from  damages,  be- 
cause it  was  of  opinion  that  had  she  been 
BO,  the  seizure  would  still  not'  have  been  war- 
ranted by  the  law.  And  the  case  of  Maley  v. 
Shattuck^  was  the  application  of  the  ordinary 
principle  of  the  Prize  Court,  that  if  the  seizure 
IS  without  probable  cause,  the  captors  are  lia- 
ble to  make  restitution,  with  costs  and  dam- 
under  a  license  to  enter  the  port  of  Holland,  bat 
was  seised  under  suspicion  of  an  intention  to  go  to 
a  French  port.  On  brlngiqg  in.  tbe  captors  of- 
fered to  liberate  on  payment  of  their  expenses,  but 
afterwards  retracted,  and  went  on  to  adjudication. 
There  was  a  decree  of  restitution,  and  the  claim- 
ants appealed  to  the  lords  for  costs  and  damages : 
the  appeal  was  rejected,  and  the  claimants  con- 
demned to  pay  the  costs  of  tbe  appeal.  In  Tbe 
Catharlna  Bllzabetb,  Acton,  809,  costs  and  dam- 
ages were  given  by  the  lords  for  carrying  tbo 
captured  vessel  to  an  toeonvenlent  port.  In  Thn 
Louis.  2  Dods.  210,  damages  were  refused  by  Sir 
W.  Scott,  although  he  held  the  selsure  clearly  Il- 
legal, It  being  a  case  of  the  Qrst  Impression. 

il.  The  rule  on  the  subject  of  compelilng  the 
captors  to  proceed  to  adjudication,  where  the 
property  Is  lost  In  their  hands.  Is,  that  where  the 
seizure  Is  unjustifiable,  tbe  captor  is  answerabltj 
for  every  loss  or  damage.  In  cases  of  Justifiable 
seizure,  he  Is  responsible  for  due  diligence  only, 
and  Is  held  to  simple  restitution  in  value. 

The  Carolina,  4  Rob.  26S,  was  a  neutral  ship 
which  bad  been  employed  In  carrying  French 
troops  to  Egypt,  and  was  taken  coming  away. 
Had  she  been  taken  In  actual  delicto,  she  would 
have  been  liable  to  condemnation.  The  captors 
were  held  exempt,  not  only  from  costs  and  dam- 
ages, but  from  restitution  In  value,  tbe  sblp  hav- 
ing been  lost  while  In  their  possession  by  stress  of 
weather.  In  The  William.  0  Rob.  316,  the  origin- 
al selsure  was  held  Justlfla1>le.  but  restltotlon  In 
value  was  decreed  for  a  loss  occasioned  by  not 
taking  a  pilot  on  board,  but  no  damages  were 
given.  In  The  Per  Hohr.  3  Rob.  129,  the  origloal 
selsure  was  considered  as  Justifiable,  but  the  cap- 
tors were  held  responsible  to  make  restitatlon  In 
value  (not  for  costs  and  damasM)  on  account  ot 
tbe  loss  of  the  vessel  by  the  IgDorffnee  and  wil- 
fulness of  the  prlzemaster. 

III.  In  general,  the  captors  are  allowed  their 
expenses  and  costs  on  restitution,  whenever  there 
Is  probable  cause  of  captur%.  Tbe  Imlna,  3  Rob. 
167:  Th.e  Principe  Edw.  70.  The  only  ezceptlooa 
to  this  rule  are  where  tbere  has  been  some  negli- 
gence or  misconduct  on  the  part  of  tbe  cantora. 
There  are  a  great  nnmber  of  esses  on  this  nead* 
which  it  was  deAned  unnecessary  to  cdte. 

6. — 2  Cranch's  Rep.  110,  122. 

6. — 2  Cranch's  Rep.  169. 

T. — 8  Cranch'y  Bep.  4S8;  -  -  - 
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ages,  even  If  the  property  be  lost  without  their 
fftult;  evidently  implying  that  if  there  had 
"been  probable  cause  for  the  original  seizure, 
they  would  not  have  been  so  liable. 

Mr.  Webster,  on  the  same  side,  entered  into 
«  minute  examination  of  the  evidence,  in  order 
to  show  that  the  party,  who  was  in  fact  the 
wrong-doer,  and  the  aggressor,  now  appeared 
before  the  court  in  the  eharaeter  of  a  plaintiff, 
aeeldns  redress  for  a  supposed  injury  done  to 
himself.  It  had  been  said  that  the  owners  of 
the  ship,  and  of  the  cargo,  were  not  to  be  held 
responsible  for  the  misconduct  of  the  master. 
There  were  two  answers  to  this  objection ; 
(1)  That  it  was  not  the  captors  who 'were 
25*]  seeking  'to  punish  the  owners,  but  the 
owners  who  were  seeking  compensation  against 
tba  eaptora  for  the  consequences  of  the  mis- 
cmduet  of  their  own  agent.  (2)  That  the 
universal  principle,  applied  by  courts  adminis- 
tering the  law  of  nations,  was  to  consider  the 
^ng  taken  in  delicto,  as  responsible,  whether 
it  was  the  property  of  the  master  or  of  others. 
In  cases  of  blockade,  of  contraband,  of  carry- 
ing enemy's  property  with  false  papers,^  of  re- 
eistanoe  to  visitation  and  search,  he  is  con- 
eidered  as  the  agent  of  the  owner  both  of  ship 
and  cargo.  So,  also,  the  revenue  laws,  from 
the  necessity  of  the  case,  regard  him  in  that 
character,  and  subject  the  vessel  and  goods 
nnder  his  control  to  confiscation  for  his  unlaw- 
ful acts.  In  every  case,  until  the  innocent  are 
separated  from  the  guilty,  until  examination 
and  regular  adjudication  can  be  had,  the  law 
is  compelled  to  regard  the  ship,  and  every- 
thing on  board,  as  belcmging  to  the  master. 

It  had  also  been  contended  that,  though  the 
original  seizure  might  be  justifiable,  the  cap- 
tors were  liable  in  costs  and  damages  for  not 
releasing  the  vessel  after  she  was  subdued  and 
seized.  But  it  was  not  pretended  that  Cap- 
tain Stockton  had  authority  to  mmish  her 
himself;  and,  therefore,  unless  the  Portuguese 
ship  had,  iK^withstanding  all  that  had  hap- 
ped, a  dear  right  to  go  off  with  impunity, 
be  had  an  unquestionable  right  to  send  her 
In  for  adjudication.  If  she  had  a  right  to  pur- 
sue her  voyage,  she  would  have  had  the  same 
ri^t  if  the  consequences  of  her  aggression 
had  been  ever  so  calamitous ;  if  she  had 
a«*]  "crippled  the  Alligator  and  destroyed 
half  her  crew.  The  actual  consequences  being 
less  serious,  do  not  affect  the  right,  though 
they  may  the  exercise  of  discretion.  But  we 
have  nothing  to  do  here  with  the  question  of 
military  discretion.  The  captured  vessel  had 
made  war.  She  had  committed  what  was, 
prima  facie,  a  piratical  restraint  and  depre- 
dation. If  unexplained,  it  was  piracy.  Wheth- 
er it  codid  be  satisfactorily  explained,  or  ex- 
cused, was  a  question  to  be  decided  by  the 
dvil  tribunals.  It  was  not  too  much  to  say 
that  the  captors  had  here  something  of  a  bel- 
ligerent right.  The  act  of  Congress  was  not 
a  mere  municipal  law;  it  was  a  prize  ordi- 
nance. The  seizure  was  not  a  mere  municipal 
seizure.  War  against  pirates  existed,  and  the 
act  was  intended  to  define  who  should  be  treat- 
ed as  pirates.  And,  even  if  the  court  should 
now  be  of  opinion  that  the  captured  vessel 
ought  not,  under  all  the  circumstances,  to  be 
sent  in,  still  the  question  recurs,  whether  Cap- 
tain Stockton  might  not,  at  that  time,  have 
«  Ii.  ed. 
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thought  otherwise.  "He  was  called  on,  sudden- 
ly, to  decide  and  act  on  a  question  full  of 
difficulties,  and  which  has  occasioned  no  little 
embarrassment  to  the  civil  tribunals,  with  all 
the  advantages  of  a  deliberate  examination. 
Even  with  these  advantages,  the  learned 
judges  of  the  courts  below  have  differed  In 
their  judgments  upon  it;  and  yet,  it  is  now 
contezided  that  this  naval  commander  wae 
bound  to  be  better  Instructed  fn  the  laws  than  , 
those  whose  peculiar  duty  it  is  to  study  and 
expound  them.  Upon  these  grounds  it  was 
that  Sir  W.  Scott  'determined,  in  the  [*as7 
case  of  The  Louis,*  that  it  being  a  case  primte 
impressionis,  the  captors  were  exempt  from 
costs  and  damages,  although  the  court  was 
clearly  of  opinion  that  the  seizure  itself  was 
unjustifiable,  a  right  to  search  not  existing  in 
time  of  peace.  A  doubt  respecting  the  true 
construction  of  the  law,  is  as  reasonable  a 
ground  for  seizure  as  a  doubt  respecting  the 
fact.*  But,  here  was  doubt  respecting  both 
fact  and  law,  and  that  doubt  is  not  yet  cleared 
up.  The  capture  was  made  in  repelling  what 
appeared,  at  the  time,  to  be  an  act  of  piratical 
aggression.  It  has  turned  out  not  to  be  so. 
after  a  judicial  examination.  But  the  question 
is,  what  it  appeared  to  be  recent!  facto.  It 
cannot  be  maintained  that  an  habitual  course 
of  piratical  depredation  is  necessary  to  con- 
stitute the  offense  of  piracy.  A  single  act  of 
piratical  a^fresaion,  stimulated  by  revenge,  or 
national  prejudice,  or  wanton  cruelty,  would 
be  sufficient.  The  act  of  Congress  evidently 
supposes  it,  and  is  in  conformity  with  the 
public  law. 

It  had  also  been  argued  that  this  was  a 
municipal  seizure,  and  that  the  vessel  having 
been  restored  without  a  certificate  of  probable 
cause,  costs  and  damages  followed  as  a  matter 
of  course.  But  it  was  insisted  that  municipal 
seizures  are  for  offenses  within  our  own  terri- 
torial jurisdiction,  or  by  our  own  citizens  else- 
where. Here,  the  proceedings  are  under  the 
law  of  nations;  and,  if  found  guilty,  the  prop- 
erty would  be  condemned,  *not  for  a  [*2S 
municipal  offense,  but  as  prize,  and  distributed 
as  prize.  And,  even  if  it  had  been  a  municipal 
seizure,  it  could  not  be  admitted  that  such  con- 
sequences would  necessarily  follow  in  every 
case,  without  regard  to  its  circumstances.  The 
true  principle  applicable  to  seizures  of  every 
kind  was,  that  the  party  having  a  right  to 
anise,  and  bring  in  some  vessels,  if  others  so 
conduct  aft  to  give  themselves  the  character  of 
those  who  are  liable  to  capture,  they  would  be 
entitled  to  nothing  but  simple  restitution. 
This  is  laid  down  in  clear  and  satisfactory 
terms  by  Sir  W.  Scott:  'The  natural  rule  is. 
that  if  the  party  has  been  unjustly  deprived 
of  his  property,  he  ought  to  be  put  as  nearly 
as  possible  in  the  same  state  as  he  was  before 
deprivation  took  place;  technically  speaking, 
he  is  entitled  to  restitution  with  costs  and 
damages.  This  is  the  general  rule;  but,  like 
all  other  general  rules,  it  must  be  subject  to 
modifications.  If,  for  instance,  any  circum- 
stances appear  which  show  that  the  suffering 
party  has  himself  furnished  occasion  for  the 
capture;  if  he  has,  by  his  own  conduct,  in 
some  degree  contributed  to  the  loss;  then  he 

1.  — 2  Dods.  Rep.  210.  264.  - 

2.  — S  Crancb's  Bep.  81L 
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is  entitled  to  a  somewhat  less  degree  of  com- 
pensation— to  wliat  is  technically  called  simple 
restitution.*^ 

Mr.  Enmettt  for  the  appellants,  in  replVt  ar- 
gued that  the  second  count  in  the  libel  filed  in 
the  Circuit  Court,  charging  a  hostile  a^es- 
sion,  was  inadmissible,  as  the  original  subject- 
29*]  matter  'of  the  suit  was  originally  cog- 
nizable in  the  District  Court  (where  the  ship 
and  cargo  had  been  acquitted  from  the  oriranal 
charge  of  a  piratical  aggression),  and  to  allow 
such  an  amendment  would  be  to  institute  an 
ori^nal,  and  not  an  apellate  proceeding,  in 
the  Cireuit  Court 

The  appellants  were  entitled  to  damages  as 
claimed.  The  capturing  vessel  derived  her 
right  under  the  municipal  law.  The  piracy  al- 
luded to  in  the  act  of  Congress  is  sea  robbery. 
It  is  an  fjst  to  protect  commerce;  and  the  his- 
tory of  ''.he  times  shows  that  the  great  evil  to 
be  rsm^ied  was  the  system  of  depredations 
on  the  ocean.  They  were,  indeed,  frequently 
accompanied  with  murder,  and  various  other 
enormities.  But  these  were  only  subservient 
to  the  system  of  plunder,  and  intended  only  to 
facilitate  or  conceal  the  crimes  of  the  offendera. 
The  piracy  referred  to  is,  that  by  the  law  of 
nations,  and  not  by  any  peculiar  law  of  the 
United  States.*  And,  even  if  our  statutory  pi- 
racy had  been  contemplated  in  this  act,  it 
would  not  apply  to  the  present  case.  The 
crimes  act  of  1790  defines  the  piracy  created 
by  that  statute  to  be  "murder,  or  robbery,  or 
any  other  offense  which,  if  committed  within 
the  body  of  a  county  would,  by  the  laws  of 
the  United  States,  be  punishable  with  death." 
Now,  as  the  firing  by  the  Portuguese  did  no 
mischief,  no  offense  was  committed  which,  if 
committed  on  land,  'would  be  punishable 
30*]  with  *death.  Besides,  it  has  been  de- 
termined that  this  section  of  the  crimes  act 
does  not  extend  to  foreign  vessels.*  For  the 
purposes  of  this  case,  then,  if  not  for  the 
purposes  of  every  case,  it  may  be  assumed 
that  the  piratical  aggression  mentioned  in  the 
act  of  the  3d  of  March,  1819,  c.  76,  must 
be  with  intent  to  rob  or  plimder.  Nor  can  the 
act  affect  the  antecedent  rights  of  other  na- 
tions. It  did  not,  and  could  not,  create  a 
stats  of  war.  Urates  are,  indeed,  called  hostes 
humani  generis ;  but  the  use  of  such  metaphor- 
ical language  is  often  calculated  to  mislead, 
and  to  confound  our  ideas  of  legal  righto.  They 
are,  indeed,  public  offenders,  like  the  highway 
robber,  but  they  are  not  public  enemies  so  as 
to  give  those  who  cruise  against  them  any  of 
the  rights  of  war  in  respect  to  the  subject  of 
friendly  states  who  are  not  involved  in  their 
guilt.  The  act  could  not  give  to  our  own 
ships  the  right  of  visitation  and  search,  or  any 
other  belligerent  rights,  so  far  as  respects  for- 
eign nations.  It  could  not  affect  the  pre-ex- 
isting right  of  Portuguese  subjects  to  main- 
tain for  themselves  the  privileges  of  a  state 
of  peace.  Its  utmost  effect  would  be  to  impose 
on  vessels  of  this  country  the  obligation  to  sub- 
mit to  examination,  and  the  seizures  it  au- 
thorizes must  be  regarded  as  strictly  munici- 
psl.  The  commissioned  vessel  must,  therefore, 
act  on  credible  information,  or  on  evidence 


1.  — The  Acteon,  2  Dods.  Eep.  48. 

2.  — United  Starofl  v.  Smftb,  6  Wtieat.  Rep.  IBS; 
United  SUtes  v.  Tbe  Pirates,  B  Wheat  Rep.  184. 
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it  has  of  acts  of  piracy.  A  claim  to  examine 
*or  detain  vessels  of  another  nation  on 
suspicion,  without  information  or  evidenee, 
would  be  as  large  as  the  belligerent  right  of 
search,  though  luider  another  name.  If  the 
commissioned  vessel  acts  against  a  foreign  ves- 
sel, it  acts  at  its  own  peril,  and  (more  es- 
pecially when  it  acts  without  information  or 
evidence)  must  abide  the  consequences  as  to 
damages  if  it  has  acted  erroneously.  In  cap- 
tures jure  belli,  if  there  be  pronible  cause, 
the  captors  are  entitled,  as  of  right,  to  an  ex- 
emption from  damages;  but  In  ease  of  a  mu- 
nicipal seizure,  there  must  be  some  provision 
of  positive  law  creating  and  defining  the  exemp- 
tion. The  party  who  seizes  does  it  at  his  peril ; 
if  condemnation  follows,  he  is  justified;  if  an 
acquittal,  then  he  must  make  compensation,  un- 
less he  can  protect  himself  under  some  stat- 
ute.* 

It  has  been  said,  that  under  this  constme- 
tion,  the  act  would  become  a  dead  letter.  The- 
same  was  said  in  the  case  of  The  Louis,  and  the- 
answer  of  Sir  W.  Scott  to  the  objection  is 
conclusive  and  pertinent  to  the  present  case 

But  the  objection  is  unfounded.  The  dan- 
gerous pirates  are,  for  the  most  part,  not  dif- 
ficult to  distinguish.  Their  haunts,  their  hab- 
its, their  appearance,  point  them  out;  and 
though  the  commissioned  officer  acts  at  bi» 
own  risk,  yet  if  he  acts  on  those  indicia,  and 
on  information  and  evidence,  and  stays  his 
band  where  he  can  find  no  trace  or  evidence  of 
guilt,  he  incurs  no  real  danger  *of  being  [*S2 
liable  to  damages;  and,  in  any  event,  may  rely 
on  the  justice  and  liberality  of  his  own  gov- 
ernment for  protection.  This  is  also  the  doe- 
trine  of  tbe  municipal  law  in  analogous  case* 
on  land,  both  criminal  and  revenue  proceed- 
ings. 

One  of  tlie  privileges  of  a  state  of  peace, 
which  the  Portuguese  have  still  a  right  to  main- 
tain for  themselves,  is  the  benefit  of  the  prin- 
ciple that  on  the  high  seas  tbe  merchantman  ia 
equal  to  the  man-of-war.  'Easih  muj  protect 
itself  according  to  its  sense  of  expediency  and 
necessity,  and  resist  the  doing  of  anything  hj 
the  other,  as  a  right,  which  is  not  a  ri^ht.  If 
the  man-of-war  has  no  right  to  examine,  the- 
merchantman  has  a  right  to  resist  that  exami- 
nation. Even  in  war,  a  vessel  navigating  the- 
ooean  may,  to  a  certain  extent,  draw  a  line  of 
jurisdiction  around  itself.  This  is  proved  by 
the  restrictions  put  on  the  right  of  search.  It 
is  said,  indeed,  that  these  are  the  result  of  trea- 
ty stipulations.  But  they  are  the  result  of  a 
trae  interpretation  of  the  law  of  nations,  and 
have  been  reco^ized  in  treaties,  because  Eng- 
land had  practically  violated  the  right.  A  for- 
tiori, in  time  of  peace  may  every  vessel  draw 
a  circle  of  jurisdiction  around  itself,  and  re- 
sist the  exercise  of  that  search  and  vieitation 
which  is  not  lawful  in  time  of  peace.  It  is- 
upon  this  ground  that  Sir  W.  Scott  held  the 
doctrine,  that  if  a  neutral  resist  search,  not 
knowing  of  the  existence  of  a  war,  it  is  no* 
ground  of  condemnation;'  and  that  still  morv 
recently  he  has  determined  *that  the  [*33 
right  of  visitation  and  search  does  not  exist, 

8.— United  Ststes  t.  Palmer,  8  Wbeat  Rep.  «10  ;. 
United  States  v.  Cllntock,  5  Wheat.  Rep.  144. 
4. — The  Apollon,  9  Wheat,  Rep.  372. 
6. — The  St  Jnan  Bapttste.  S  Rob.  Bep.  89. 
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Mid  cannot  be  exercised  In  time  of  peaoe.* 
Every  ship  navigating  the  ooean  In  time  of 
peace  may  appropriate  to  her  temporary  use 
M  much  of  it  as  is  necessary  to  her  protec- 
tion, consulting  the  equal  rights  of  others.  It 
is  a  right  that  will  lie  dormant,  and  never  be 
exercised  except  upon  real  apprehension.  When 
there  is  no  apprehension  of  tunger,  the  consent 
to  approach  vUl  never  be  witUield.  But  the 
ri^t  to  approach  in  invitum  can  never  exist; 
and,  both  parties  being  independent  and  equal, 
eftch  party  is  to  judge  for  himself  as  to  tho 
oxtent  and  reality  of  that  danger.  Unless  this 
exclusive  right  of  judgment  is  maintained,  the 
Approach  of  pirates  could  never  be  prevented, 
igrtio  frequently  assume  the  flag  of  public  ships, 
and  fall  upou  thdr  Tietims  under  this  dis- 
guise. 

The  learned  counsel  here  argued  upon  the 
evidence  to  show  that  upon  a  just  application 
of  these  principles,  the  conduct  of  the  Marian- 
na  Flora  was  perfectly  justifiable.  The  first 
fault  was  committed  by  the  Alligator  in  chas- 
ing, and  not  affirming  her  flag  with  a  gun.  This 
is  the  law  of  nations,  and  recognized  as  such 
by  every  maritime  nation  on  the  continent  of 
Europe.  The  language  of  Azuni  on  this  subject 
is  peculiarly  appropriate  to  the  pesent  case. 
He  says  "the  fear  of  meeting  with  a  pirate, 
and  being  the  dupe  of  deceitful  appearances, 
J4»]  is  the  reason  why  "no  credit  is  given  to 
the  flag  of  a  vessel,  though  a  ship  of  war."* 
Had  the  flag  been  affirmed,  in  this  instance, 
in  the  manner  to  which  the  Portuguese  are 
accustomed,  they  would  not  have  resisted  the 
attempt  to  approach  their  vessel,  and  all  the 
present  consequences  would  have  been  avoided. 

They  might  also  have  been  avoided,  by  that 
•deliberate  and  impartial  examination  which  it 
was  Captain  Stockton's  duty  to  make,  before 
he  decided  on  sending  in  the  ship  for  adjudi- 
■cation.  It  would  have  been  his  duty,  even  in 
war,  to  examine  faithfully  the  ship's  papers, 
and  pay  due  respect  to  the  evidence  produced.* 
But  it  is  said  that  the  usual  documentary  evi- 
-dence  would  prove  nothing,  since  it  was  not 
-a  question  of  proprietary  interest  or  neutral 
■eharacter.  The  answer  is,  that  the  ship's  papers 
would  have  shown  that  the  vessel,  whom  he 
-treated  as  a  pirate,  was  an  innocent  merchant* 
man;  and  that  the  cargo  was  not  liable,  by  thr; 
act,  to  confiscation,  even  if  the  vessel  had  been 
guilty  of  a  piratical  aggression.  The  4th  sec- 
tion of  the  act  only  subjects  the  vessel  or  boat 
to  confiscation,  and  even  that  must  be  under- 
stood with  the  implication  that  they  are  the 
property  of  the  wrongdoers;  for  the  master 
•can  never  be  ccmsidered  as  the  owner  even  of 
the  ship,  so  as  to  subject  it  to  forfeiture  for 
his  criminal  acts,  much  less  can  he  be  consid- 
■ered  as  the  owner  of  the  cargo  for  such  a  pur- 
S5*]  pose.  *In  the  words  of  this  court,  it 
may  be  said  that  "however  general  and  compre- 
liensive  the  phrases  used  in  our  municipal  laws 
may  be,  they  must  always  be  restricted  in  con- 
atruetion  to  places  and  persons  upon  whom  the 
lesiBlatiire  has  authority  and  jurisdiction.* 

Mor  can  it  be  maintained  that  here  was  an 


i^-Tbe  Iioals.  2  Dods.  Bep.  210. 
1.^2  AniQl,  204.  602,  c.  S      3.  „ 
S.— nie  Anna  Bfarla,  2  AVbeat  Bepw  8STi  2 
Aannl.  212,  a  8. 

3.— The  AppollM,  8  Wbcat.  B<p.  8T0. 
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act  of  private  unauthorized  war  committ^  by 
the  Portuguese,  which,  heUn^  a  violation  of 
the  law  of  nations,  would  subject  the  vessel,  if 
taken  in  delicto,  to  confiscation.  Private  war 
never  gives  the  right  of  capture  and  confisca- 
tion.* That  belongs  to  public  war  alone.  In 
time  of  war,  every  violation  of  belligerent 
rights  is  followed  oy  condemnation,  because 
it  is  considered  as  evidence  of  enemy's  prop- 
erty, which,  by  the  laws  of  war,  is  transferred 
to  the  capturing  power.  But  in  time  of  peace, 
to  make  eveiy  violation  of  the  law  of  nations, 
however  slight,  produce  the  condemnation  of 
property,  however  valuable,  and  belonging 
innocent  persons,  would  reduce  the  law  of  na- 
tions  to  the  sweeping  severity  of  Draco's  code. 

In  this  case,  the  sending  in  for  adjudication 
has  been  sought  to  be  justified  by  hypothetical 
reasoning,  grounded  upon  the  supposition  that 
lives  might  have  been  lost;  and  a  loimed  dis- 
cussion of  the  municipal  law  of  homicide  was 
entered  into,  to  show  that  if  any  of  the  Alliga- 
tor's  crew  'had  been  killed,  it  would  ['S* 
have  been  murder;  and  then  it  is  asked,  wheth- 
er  it  would  not  have  been  Captain  Stockton's 
duty  to  send  it  for  trial,  for  what  would  have 
been  clearly  piracy.  But  we  are  to  deal  with 
the  case  as  we  find  it.  No  lives  were,  in  fact, 
lost;  no  injury  done  to  the  vessel.  It  was 
nothing  but  the  offense  of  firing  and  in  self-de- 
fense, against  a  vessel  that  turned  out  to  be  a 
public  ship  of  war,  but  which  did  not  at  first 
manifest  her  character  in  the  mode  to  which 
the  Portuguese  had  been  acciistomed.  Was  it 
possible  to  suppose  that  such  an  act  could  pro- 
duce the  confiscation  of  the  cargo  belonging  to 
innocent  owners,  or  of  the  ship,  the  owner  of 
which  was  equally  innocent  T  Ix  was  at  most  a 
marine  trespass,  cognizable  in  the  courts  of  the 
offender,  because  it  was  not  a  case  of  war,  nor 
to  be  determined  by  the  law  of  war;  or  if 
there  were  a  doubt  whether  there  was  anything 
of  national  insult  in  il,  it  might  be  a  fit  subject 
to  be  represented  to  this  government  for  diplo- 
matic discussion.  But,  after  the  ship  and  car- 
go were  brou|^t  in»  and  it  was  ascertained  that 
she  could  not  be  subjected  to  confiscation,  why 
were  they  detained  and  proceeded  against  as 
if  captured  jure  belli?  Here  are  a  series  of 
wrongs,  for  which  they  who  suffer  damage 
miist  look  for  compensation  to  him  whom  the 
law  considers  as  the  wrong-doer,  although 
many  of  them  were  the  acts  of  his  agents,  and 
done  in  his  absence.  They  do  not  seek  vin- 
dictive damans,  but  simple  compensation  only. 

The  long  list  of  cases  which  •has  been  [*ST 
arrayed  against  us  cannot  furnish  a  rule  for  a 
seizure,  which  was  not  made  jure  belli,  but 
which  (if  to  be  justified  at  all)  must  be  con- 
sidered as  having  been  made  in  execution  of  a 
municipal  statute.  Will  probable  cause,  even 
if  it  existed,  furnish  a  defense  in  such  a  case? 
That  is  not  the  law  of  J^yt  v.  Gelston,*  whidi 
was  a  seizure  under  an  act  of  Congress,  and 
where  there  was  probable  cause,  though  it  was 
not  certified  by  the  court  according  to  the 
statute.  Is  it  the  law  of  any  case  where  the 
wrong-doer  acts  under  municipal  laws  on  his 
own  responsibility?  Is  it  the  law  to  be  collect- 
ed from  the  cases  of  The  Acteon,'  of  Murray  v. 


4.— Stewarfs  VIce-Adm.  Rep,  801. 
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The  Charming  Betsy/  of  Little  T.  Bareme.*  of 
The  Jeune  Eugenie,'  or  even  of  The  Louis  T* 
In  the  last  cue,  indeed,  damages  were  refused, 
because  it  was  primse  impreesimiis — a  case  of 
some  doubt  and  difficulty  as  to  the  new  con- 
struction of  the  law  of  nations,  and  the  applica- 
tim  of  the  French  decree  respecting  the 
■lava  trade,  and  the  parties  MelEing  damage* 
were  etained  with  erima.  But  hece  the  law  is 
old,  and  wdl  settled;  Mid  nothing  but  the  of- 
feme  Is  of  norel  inpreealon.  The  parties  arc 
innooent;  and  the  very  novels  of  the  offense 
ou^t  nuire  oertainlj  to  aeenre  tta  pnnbhment. 

Mr.  Justice  Story  delivered  the  opinion  of 
S8*]  the  "court,  and  after  stating  the  plead- 
ings, poceeded  as  follows: 

An  objection,  which  is  preUminaty  in  its 
natnn,  has  bant  taken  to  the  admissibility  of 
this  new  aonnt  to  be  libel,  filed  in  the  C^mitt 
Court,  upon  the  ground  that  the  original  sub- 
ject-matter was  exclusively  cognizable  in  tlie 
Distriet  Court;  and  to  allow  this  amendment 
would  be  to  institute  an  original,  and  not  an 
appellate  inquiry  in  tlie  Circuit  Court.  But  the 
objection  itself  is  founded  on  a  mistaken  view 
of  the  rights  and  authorities  of  appellate  courts 
of  admir^^.  It  la  the  common  nsa^  and  ad- 
nittad  doeteina  of  audi  courts,  to  permit  the 
pMTtiea,  upon  the  appeal,  to  introduce  new  alle- 
gations, and  new  proofs,  non  allegata  allegare, 
et  non  probata  probate.  The  courts  of  the 
United  States,  in  the  exercise  of  appellate  ju- 
risdiction in  admiralty  causes,  are,  by  law,  au- 
thorised to  proceed  according  to  the  course  of 
prooeedinge  In  adaiiralty  courts.  It  has  beoi 
the  oottstaat  habit  of  tiie  obreuit  eourts  to  allow 
amei^Mnta  of  this  nature  In  eases  where  pub- 
lic justite,  and  the  substantial  merits,  required 
them;  ma  this  practice  has  not  only  been  Ind* 
dentally  sanctioned  in  this  court;  but  on  va- 
rious occasions  in  the  exercise  of  its  own  final 
appellate  jurisdiction,  it  has  remanded  causes 
to  the  Circuit  Court,  with  directions  to  allow 
new  aounta  to  be  filed.  We  may,  ttien,  dis- 
miss any  farther  diseusdon  of  this  objection, 
and  proceed  to  the  main  questions  In  contro- 
versy. [Here  the  learned  judge  recapitulated 
St*]  'the  facts  of  the  aaae  as  they  have  been 
before  stated,] 

b'oobsidering  the  dreunutances,  the  court 
has  no  difficulty  in  deciding  that  this  is  not  a 
case  of  a  piratical  aggreaeion,  in  the  sense  of 
the  act  of  Congress,  The  Portuguese  ship, 
though  armed,  was  so  for  a  purely  defensive 
mercantile  purpose.  She  was  bound  home- 
wards with  a  valuable  cargo  on  board,  and 
could  have  no  motive  to  engage  in  any  piratic- 
al act  or  enterprise.  It  is  true,  that  ahe  made 
a  meditated,  and,  in  a  sense,  a  hostile  attack, 
upon  the  Alligator,  with  the  avowed  intention 
of  repelling  har  approach,  or  of  crippling  or 
deatr^ing  her.  But  there  la  no  reason  to  doubt 
that  lida  attack  vaa  not  made  with  a  {draUeai 
or  felonious  intent,  or  for  tlie  purpose  of  wan- 
ttm  plunder,  or  malidona  destrUeuon  of  prop- 
perty.  It  was  done  upon  a  mistake  of  the 
fiwts,  under  the  notion  of  just  self-defense, 
against  what  the  master  very  imprudently 


1,  — 2  Crancb's  Rep.  126. 

2.  — 2  Crancb'p  Rep.  170. 
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deemed  a  piratical  cruiser.  The  combat  waa^ 
therefore,  a  combat  an  mutual  misappreben* 
sion;  and  it  ended  without  any  of  those  calami- 
tous consequences  to  life  which  might  hava 
brought  ve^  painful  considerations  Iwfore  the 
court. 

It  has,  indeed,  been  argued  at  the  bar,  that 
even  if  Uiis  attack  had  bwn  a  piratical  aggrea- 
eion It  would  not  have  justified  the  captura 
ani  sending  In  of  the  ship  for  adjudication,  be- 
cause foreign  ships  are  not  to  be  governed  b^ 
our  mtmicipal  regulations.  Cut  the  act  of  Con- 
gress is  decisive  on  this  subject.  It  not  only 
autliorizes  a  capture,  but  a  condemnation  in 
our  courts,  for  *Buch  aggresstons;  and  L*4<^ 
whatever  may  be  the  responsibility  incurred 
by  the  nation  to  foreign  powers,  in  execut- 
ing such  laws,  there  can  be  no  doubt  tliat 
courts  of  juatloe  are  Iwund  to  obey  and  admin- 
ister them. 

The  other  count,  which  seeks  condemnation 
on  the  ground  of  an  asserted  hostile  aggression, 
admits  of  a  similar  answer.  It  proceeds  up- 
on the  principle  that,  for  -gross  violations  of 
the  law  of  nations  on  the  high  seas,  the  penalty 
of  omfiscation  may  I>e  properly  inflicted  upon 
the  offending  property.  Supposing  the  general 
rule  to  be  so  in  ordinary  oases  of  property 
taken  in  delieto,  it  Is  not,  therefore,  to  be  ad- 
mitted that  every  offense,  however  small,  how- 
ever done  under  a  mistake  of  rights,  or  for 
purposes  wholly  defensive,  is  to  be  visited  with 
such  liarsh  punisliments.  Whatever  may  be 
the  case,  wliere  a  gross,  fraudulent  and  unpro- 
voked attack  is  made  by  one  vessel  upon  an- 
other upon  the  sea,  which  is  attended  with 
grievous  loss  or  Injury,  such  affeeta  are  not  to 
be  attributed  to  lighter  faults,  or  common  neg- 
ligence. It  may  be  just,  in  such  cases,  to 
award  to  the  injured  party  full  compensation 
for  his  actual  loss  and  damage;  but  the  inflic- 
tion of  any  forfeiture  beyond  this  does  not 
seem  to  be  preaaed  by  any  considerations  de- 
rived from  public  law. 

Pirates  may,  without  doubt,  be  lawfully  cap- 
tured on  the  ocean  by  the  public  or  ^vate 
ships  of  every  nation;  for  they  are.  In  truth, 
the  eommon  enemies  of  all  mankind,  and,  as 
such,  are  liable  to  tl^e  extreme  rights  of  war. 
And  a  piratical  'aggression  tiy  an  armed  [*4 1 
veaael  nailing  under  the  regular  flag  of  any  na- 
tion, may  be  justly  subj^ited  to  the  penalty 
of  confiscation  for  such  a  groaa  breach  of  tins 
law  of  nations.  But  every  hostile  attack,  in 
a  time  of  peace,  is  not  necMsarily  |dratical.  li 
may  be  by  mistake,  or  in  necessary  self-de- 
fense, or  to  repel  a  supposed  meditated  attack 
by  pirates.  It  may  be  justifiable,  and  then 
no  blame  altachea  to  tlie  act;  or  it  may  be 
without  ^ust  excuse,  and  then  it  carries  respon- 
aibility  m  damagea.  If  it  proceed  farther,  if 
it  be  an  attack  from  revenge  and  malignity, 
from  grosa  abuse  of  power,  and  a  settled  pur- 
pose of  mischief,  it  then  assumes  the  cbarae- 
ter  of  a  privata  unauthorized  war,  and  may  b« 
punished  by  all  the  penalties  which  the  law  of 
nations  can  properly  administer. 

These  latter  ingredienta  are  entirely  wanting 
in  the  case  before  us;  and,  therefore,  if  th« 
question  of  forfeiture  were  now  In  judgment;^ 
we  should  have  no  doubt,  either  upon  the  acsb 
of  Congress,  or  the  general  law,  tluit  it  ougb^ 
not  to  be  enforced. 

But,  in  the  present  posture  of  thia  cauae,  t)t« 
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libelants  ftre  no  longer  plaintiffs.  The  claim- 
ants interpose  for  damages  in  their  tttrn,  and 
have  assumed  the  eharaeter  of  actors.  They 
ocmtend  that  they  are  entitled  to  damages,  first, 
because  the  c<mduct  of  Lieutenant  Stoektoa,  in 
the  approach  and  seizure  of  the  Marianna 
Flora,  was  unjustifiable;  and  second,  because, 
at  all  CTents,  the  subsequent  sending  her  in 
for  adjudication  was  without  any  reasonable 
cause. 

41*]  "Jn  considering  these  points,  it  is  neees- 
■ary  to  ascertain  what  are  the  rights  and  duties 
of  armedt  aad  other  ships,  navigating  the  ocean 
in  time  of  peace.  It  is  admitted  that  the  right 
of  vbitation  and  search  does  not,  tm'der  such 
drcumstances,  belong  to  the  public  ships  of 
any  nation.  This  right  is  strictly  a  belligerent 
right,  allowed  by  the  general  consent  of  nations 
in  time  of  war,  and  limited  to  those  occasions. 
It  is  true  that  it  has  been  held  in  the  courts  of 
this  eountry,  that  Anmriean  ships,  offending 
against  our  laws,  and  fore^  ■hips,  in  like  man- 
ner, offending  within  our  jurisdiction,  may, 
aftorwards,  be  pnrsned  and  seized  upon  the 
and  rightf ally  brought  into  our  ports 
for  adjudication.  This,  however,  has  never 
been  supposed  to  draw  after  it  an^  right  of  vis- 
itation or  search.  The  party,  in  such  case, 
seizes  at  his  peril.  If  he  establishes  the  for- 
feiture, he  is  justified.  If  he  fails,  he  must 
aiake  full  compenaation  Id  damages. 

Upon  the  ocean,  then,  in  time  of  peace,  all 
possess  an  entire  equality.  It  i*  the  common 
highway,  of  all,  appropriated  to  the  use  of  all; 
and  no  one  can  vindicate  to  himself  a  superior 
or  exclusive  prerogative  there.  Evei7  ship 
saDs  there  with  the  unquestionable  right  of 
pursning  her  own  lawful  business  without  in- 
ieimption;  but,  whatever  maybe  that  busineu, 
she  is  bound  to  pursue  it  in  such  a  manner  as 
not  to  violate  the  ri^s  of  others.  The  gen- 
eral nuzim  in  such  cases  is,  rie  ntere  too,  nt 
noit  alienum  l«das. 

It  has  been  argued  that  no  ship  has  a  right 
4K*]  to  'approach  another  at  sea;  and  that 
every  ship  has  a  right  to  draw  round  her  a  line 
of  jurisdiction,  within  which  no  otlier  is  at  lib- 
erty to  intrude.  In  short,  that  she  may  appro- 
priate so  much  of  the  ocean  as  she  may  deem 
necessary  for  h»r  ^taction,  and  prevmt  any 
nearer  approach. 

This  doctrine  appears  to  ns  novel,  and  is  not 
•opported  by  any  authority.  It  goes  to  estab- 
Usn  upon  the  ocean  a  territorial  jurisdiction, 
lilce  that  which  is  claimed  by  all  nations  within 
cannon-shot  of  their  shores,  in  virtue  of  their 
general  sovereignty.  But  ths  latter  right  is 
founded  upon  the  principle  of  sovere^  and 
permanent  appropriation,  and  has  never  been 
successfully  asserted  beyond  it.  Every  vessel 
undoubtedly  has  a  right  to  the  use  of  so  much 
of  the  ocean  as  she  occupies,  and  as  is  essential 
to  her  own  movements.  Beyond  this,  no  ex- 
clusive right  has  ever  yet  been  recognized,  and 
we  see  no  reason  for  admitting  its  existence. 
Merchant  ships  are  in  the  constant  habit  of  ap- 

Eroaching  each  other  on  the  ocean,  either  to  re- 
eve th^  own  distress,  to  procure  information, 
or  to  ascertain  the  character  of  strangers;  and, 
hithertr,  there  has  never  been  supposed  in  such 
oonduct  any  breach  of  the  customary  observ- 
ances, or  of  the  strictest  principles  of  tlie  law 
of  nations.  In  respect  to  ships  of  war  aailing,  aa 
6  Ii.  ed. 


in  the  present  ease,  under  the  authority  of  their 

government,  to  arrest  pirates,  and  other  jlub- 
9  offenders,  there  is  no  reason  why  they  may 
not  approach  any  vessels  descried  at  sea,  for  the- 
purpose  of  ascertaining  their  real  eharacters- 
Such  a  right  seems  'Indispensable  for  [*44 
the  fair  and  discreet  exercise  of  their  authority;, 
and  the  use  of  it  cannot  be  justly  deemed  in- 
dicative of  any  design  to  insult  or  injure  thoso 
they  approach  or  to  impede  them  in  their  law- 
ful commerce.  On  the  other  hand,  it  is  clear, 
that  no  ship  is,  under  such  circumstances, 
bound  to  lie  oy,  or  wait  the  approach  of  any 
other  ship.  She  is  at  full  liberty  to  pursue  her 
voyage  in  her  own  way,  and  to  use  all  necessary- 
precautions  to  avoid  any  suspected  sinister  en- 
terprise or  hostile  attack.  She  has  a  right  to 
consult  her  own  safety;  but,  at  the  same  time, 
she  must  take  care  not  to  violate  the  rights  of 
others.  She  may  use  any  precautions  dictated 
by  the  prudence  or  fears  of  her  officers;  rither 
as  to  delay,  or  the  progress  or  eonrse  of  her 
voyage;  but  she  is  not  at  liberty  to  infiict  in* 
juries  upon  other  innocent  parties,  simply  be* 
cause  of  conjectural  dangers.  These  princi- 
ples seem  to  us  the  natural  result  of  the  com- 
mon duties  and  rights  of  nations  navigating  the 
ocean  in  time  of  peace.  Such  a  state  of  things 
carries  with  it  very  different  obligations  and 
responsibilities  from  those  whidi  belong  to  nub- 
lio  war,  and  is  not  to  be  oonfounded  with  It. 

The  first  inquiry,  then.  Is,  whether  the  con- 
duct of  Lieutenant  Stockton  was,  under  all  tho 
circumstances  preceding  and  attending  the  com- 
bat, justifiable.  There  is  no  pretense  to  say 
that  he  committed  the  first  aggression.  Tiiat^ 
beyond  all  question,  was  on  the  part  of  the  Mari- 
anna Flora;  and  her  firing  was  persisted  in 
after  the  Alligator  had  hoisted  her  national  flag, 
and,  of  'oourse,  held  out  a  sipial  of  her  [*4ft 
real  pacific  character.  What,  then,  is  the  ex- 
cuse for  this  hostile  attack!  Was  It  occasioned 
by  any  default  or  misconduct  on  the  part  of 
the  Alligator?  It  Is  said  that  the  Alligator  had 
no  right  to  approach  the  Marianna  Flora,  and 
that  the  mere  fact  of  approach  authorized  the 
attack.  This  is  what  the  court  feels  itself  bound 
to  deny.  Lientouuit  Stockton,  witii  a  Tieir  t» 
the  objects  of  his  cruise,  had  just  as  unqnestion* 
al^e  a  right  to  use  the  ocean  as  the  Portuguese 
ship  had,  and  his  right  of  approach  was  just 
as  perfect  as  her  right  of  fiight.  But,  in  point 
of  fact,  Lieutenant  Stockton's  approach  wa» 
not  from  mere  motives  of  public  service,  but 
was  occasioned  by  the  acts  of  the  Marianna 
Flora.  He  was  steering  on  a  course  which  must, 
in  a  short  time,  have  carried  him  far  away  from 
her.  She  lay  to,  and  showed  a  signal  ordinari- 
ly indicative  of  distress.  It  was  so  nnderstood,. 
and,  fnmi  motives  of  humanity,  the  eourae  wa» 
changed,  in  order  to  afford  the  necessary  relief. 
There  is  not  a  pretense  in  the  whole  evidence 
that  the  I^ng  to  was  not  voluntary,  and  wan 
not  an  invitation  of  some  sort.  The  whole  rea- 
soning on  the  part  of  the  claimants  is,  that  It 
was  for  the  purpose  of  meeting  a  supposed 
enemy  by  daylight,  and,  in  this  way,  to  avoid 
the  difflcnlties  of  an  engagement  in  the  nig^t. 
But  how  was  this  to  be  known  aa  board  of  the 
Alligator?  How  was  it  to  be  known  that  she 
was  a  Portuguese  ship,  or  that  she  took  tho 
Alligator  for  a  pirate,  or  tliat  her  object  in  lay* 
ing  to  was  a  defeniiTe  (iteration?   ^en  the- 
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49*}  vessels  *wen  wtthfai  reach  of  eadi  oHier, 
the  first  salutation  from  the  ship  was  a  shot 
fired  ahead,  and,  at  the  same  time,  no  national 
flag  appeared  at  the  mast-head.  The  ship  was 
armed,  appeared  full  of  men,  and,  from  her 
manceuTrefl,  almost  necessarily  led  to  the  sup- 
position that  her  previoufl  conduct  was  a  decoy, 
and  that  she  was  either  a  ^ratieiJ  vMsel,  or, 
at  least}  in  possession  of  pirates.  Under  such 
circumstances,  with  hoetitittes  already  pro- 
claimed. Lieutenant  Stockton  was  certainly 
not  boimd  to  retreat;  and,  upon  hia  advance, 
other  guns,  loaded  with  shot,  were  fired,  for  the 
express  purpose  of  destruction.  It  was,  then, 
a  case  of  open,  meditated  hostility,  and  this, 
to,  without  any  national  flag  displayed  by  the 
Portuguese  ship,  which  mi^ht  tend  to  correct 
the  error,  for  she  luver  hoisted  her  flag  until 
ths  •nrrender.  What,  then»  was  Lieutenant 
Stockton's  dutyt  In  our  view  it  was  plain;  it 
was  to  oppose  force  to  force;  to  attack  and  to 
subdue  the  Tessel  thus  prosecuting  unauthorized 
warfare  upon  his  schooner  and  crew.  In  tak- 
ing, therefore,  the  readiest  means  to  accomplish 
the  object,  he  acted,  in  our  opinion,  with  entire 
l^;al  propriety.  He  was  not  bound  to  fly,  or 
to  wart  unto  he  was  crippled.  His  was  not  a 
case  of  mere  remote  danger,  but  of  imminent, 
pressing  and  present  danger.  He  had  the  flag 
of  his  country  to  maintain,  and  the  rights  of  his 
cruiser  to  vindicate.  To  have  hesitated  in  what 
his  duty  to  his  eovemment  called  for  on  such 
an  occasion,  would  have  been  to  betray  (what 
47*]  no  honorable  'officer  could  be  supposed 
to  indulge)  an  indifference  to  its  dignity  and 
sovereignty. 

But  it  is  argued  that  Lieutenant  Stockton 
was  bound  to  have  affirmed  his  national  flag 
by  an  appropriate  gun ;  that  this  is  a  customary 
observance  at  sea,  and  is  universally  understood 
as  indispensable  to  prevent  mistakes  and  mis- 
adventures; and  that  the  omission  was  such  a 
default  on  his  part,  as  places  him  in  delicto  as  to 
all  the  subsequent  transactions.  This  imputa- 
tion certainly  comes  with  no  extraordinary 
graoe  from  the  iwrty  by  whom  it  is  now  as- 
soted.  If  such  an  observance  be  usual  and 
necessary,  why  was  it  not  coiaplied  with  on 
the  part  of  the  Marianna  Flora?  Her  com- 
mander asserts  that  by  the  laws  of  his  own 
eoimtry,  as  well  as  those  of  France  and  Spain, 
this  is  a  known  and  positive  obligation  on  all 
aimed  vessels,  which  they  are  not  at  liberty  to 
disregard.  Upon  what  ground,  then,  can  he 
claim  an  exemption  from  performing  it  T  Upon 
what  ground  can  be  set  up  as  a  default  in  an- 
other, that  which  he  has  wholly  omitted  to  do 
on  his  own  part  T  His  own  duty  was  clear,  and 
pointed  out;  and  yet  he  makes  that  a  matter  of 
complaint  against  the  other  side,  which  was 
confessedly  a  primary  default  in  himself.  He 
not  only  did  not  hoist  or  affirm  hia  flag  in  the 
flrst  instance,  but  repeatedly  fired  at  his  adver- 
sary with  hostile  intentions,  without  exhibiting 
his  own  national  character  at  all.  He  left, 
therefore,  according  to  his  own  view  of  the  law, 
his  own  duty  unperformed,  and  fortified,  as 
against  himself,  the  very  inference  that  his  ship 
48*]  *might  properly  be  deemed,  under  such 
circumstances,  a  piratical  cruiser. 

But  we  are  not  disposed  to  admit  that  there 
exists  any  such  universal  rule  or  obligation  of 
an  afflrming  guui  as  has  been  suggested  at  the 
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bar.  It  may  be  the  lav  of  the  maritime  states 
of  the  European  continent  already  alluded  to, 
founded  in  their  own  usages  or  positive  regula- 
tions; but  it  does  not  hence  follow  that  it  ia 
binding  upon  all  other  nations,  it  was  admit- 
ted, at  the  argument,  that  the  English  practice 
is  otherwise;  and  surely,  as  a  maritime  power, 
England  deserves  to  be  listened  to  with  as  much 
respect,  on  such  a  point,  as  any  other  nation. 
It  was  justly  inferred  that  the  practice  of  Amer- 
ica is  conformable  to  that  of  England;  and 
the  absence  of  any  counterproof  on  the  record, 
ia  almost  of  itself  decisive.  Such,  however,  as 
the  practice  is,  even  among  the  continental  na- 
tions of  Europe,  it  is  a  practice  adopted  with 
reference  to  a  state  of  war,  rather  than  peace. 
It  may  be  a  useful  precaution  to  prevent  ecm- 
fliets  between  neutrals,  and  allies,  and  helliger- 
enta,  and  even  between  armed  ships  of  the 
same  nation.  But  the  very  necessity  of  the  pre- 
caution in  time  of  war  arises  from  circumstan- 
ces which  do  not  ordinarily  occur  in  time  of 
general  peace.  Assuming,  therefore,  that  the 
ceremony  might  he  salutary  and  proper  in  pe- 
riods of  war,  and  suitable  to  its  exigencies,  it 
by  no  means  follows  that  it  is  justly  to  be  in- 
sisted on  at  the  peril  of  costs  and  damages  in 
peace.  In  any  view,  therefore,  we  do  not  think 
this  omission  can  avail  the  claimants. 

'Again;  it  ia  argued  that  there isagen-  [*49 
eral  obligation  upon  armed  ships,  in  exercising 
the  right  of  visitation  and  search,  to  keep  at  a 
distance,  out  of  cannon-ahot,  and  to  demean 
themselves  in  such  a  manner  as  not  to  endanger 
neutrals.  And  this  objection,  it  is  added,  has 
been  specially  provided  for,  and  enforced  hj 
the  stipulations  of  many  of  our  own  treaties 
with  foreign  powers.  -  It  might  be  a  decisive 
answer  to  this  argument,  that  here  no  right  of 
visitation  and  aearch  was  attempted  to  be  exer- 
cised. Lieutenant  Stockton  did  not  claim  to 
be  a  belligerent,  entitled  to  search  neutrals  on 
the  ocean.  Hia  commiaaion  was  for  other  ob- 
jects. He  did  not  approadi  or  subdue  the  Mari- 
anna Flora,  in  order  to  compel  her  to  submit  t&> 
his  search,  but  with  other  motives.  He  took 
possession  of  her,  not  because  she  reaisted  the 
right  of  aearch,  but  because  she  attacked  him 
in  a  hostile  manner,  without  any  reasonable 
cause  or  provocation. 

Doubtless,  the  obligation  of  treaties  is  to  be 
observed  with  entire  good  faith  and  scrupulous 
care.  But  stipalations  in  treaties  having  sole 
reference  to  the  exercise  of  the  rights  of  belli- 
gerents in  time  of  war,  cannot,  upon  any  rea- 
sonable principles  of  construction,  be  applied  to 
govern  cases  exclusively  of  another  nature,  and 
belonging  to  a  state  of  peace.  Another  con- 
sideration, quite  sufficient  to  establish  that  such 
stipulationa  cannot  be  applied  in  aid  of  the 
present  case,  ia,  that  whatever  may  be  our  du- 
ties to  other  nations,  we  have  no  such  treaty 
subsisting  with  "Portugal.  It  will  scarce-  [<*50 
ly  be  pretended  that  we  are  hound  to  Portugal 
by  stipulations  to  which  she  ia  no  party,  and  by 
which  she  incurs  no  correspondent  obligation. 

Upon  the  whole,  we  are  of  opinion  that  the 
conduct  of  Lieutenant  Stockton,  in  approach- 
ing, and,  ultimately,  in  subduing  the  Marianna 
Flora,  was  entirely  justifiable.  The  first  wrong 
was  done  by  her,  and  his  own  subsequent  acta 
were  a  just  defense  and  vlndicatiim  of  the 
rights  and  honor  of  his  country. 

Wheat.  11. 
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The  next  inquiry  Ib,  whether  the  act  of  send- 
ing in  the  Mariftnns  Flora  for  adjudication, 
was,  under  all  the  dreuuutanees,  unjustiflahle, 
80  as  to  cany  with  it  respomribiUty  in  dam- 
ages. 

It  Ifl  ai^ed  that,  upon  ezaminatim  of  the 

ship's  papers,  the  crew,  and  the  ea^o,  it  most 
Nearly  have  appeared  that  the  ship  was  a  mer- 
chant ship  bound  on  a  lawful  voyage,  and  not 
A  piratical  cruiser.  This  state  of  the  case 
must  be  admitted  to  have  Iwen  apparent.  But 
the  real  difficulty  is  of  another  sort.  Her 
papers,  and  cargo,  and  destination,  could  give 
no  information  of  the  nature  of  the  attack 
made  upon  the  Alligator.  However  hostile, 
malignant,  or  even  piratical  the  a^pression 
mi|^t  be,  the  papers  could  shed  no  light  upon 
the  subject.  Toe  owners  of  the  cargo,  and  the 
owners  of  the  ship  (so  far  at  least  as  their 
.duties  and  responsibilities  were  not  bound  up 
by  the  acts  of  the  master,  as  their  agent), 
might  be  innocent;  the  voyage  might  be  of  a 
purely  mercantile  character,  and  yet,  acts  of 
Al*]  aggression  might  be  comraitted,  "which 
might  bring  the  case  completely  within  the  act 
of  Congress,  or  of  the  general  law  of  nations, 
as  a  gross  and  violent  injury,  calling  for  ample 
redress.  The  real  duty  imposed  upon  Lieuten- 
mnt  Stockton  was,  not  to  examine  the  papers, 
unless  so  far  as  they  might  explain  doubtful 
drcumstances,  but  to  ascertain  the  nature, 
object  and  intent  of  the  attack  upon  his  ves- 
scd.  He  was  bound  to  exercise  an  honest  and 
fair  discretion  on  tiie  subject,  and  to  obtain 
sudi  explanations  as  might  guide  his  judgment. 
What  was  the  excuse  offered  for  the  attack 
upon  him?  It  was  not  that  the  guns  were  fired 
by  mistake  or  accident.  They  were  admitted 
to  have  been  by  authority  and  design.  They 
were  fired  after  his  own  flag  was  displayed,  and 
with  the  express  intention  of  disabling  the  ves- 
sel and  destroying  the  crew.  The  only  excuse 
offered  for  this  unjustifiable  act  was,  that  the 
commander  entertained  a  fear  that  the  AlU- 
omtor  was  a  pirate.  But  such  a  fear,  unauthor- 
ued  by  any  acts  on  the  other  side,  was  nb  ex- 
cuse for  a  wrong  which  might  have  led  to  the 
most  fatal  consequences.  If  the  Alligator  had 
been  seriously  injured,  or  any  of  her  crew  had 
been  killed,  no  doubt  could  exist  that,  under 
such  circumstances,  the  ship  ought  to  have 
been  seat  in  for  adjudication,  to  enforce  re- 
dress, and  also  to  administer,  if  necessary, 
punishmoit.  The  attack  was  not  the  less  in- 
«xcU8able  because  the  consequences  were  not 
MB  injurious  as  the  master  intended. 

It  is  a  different  thing  to  sit  in  judgment 
upon  this  case,  after  fiul  legal  investigations, 
aided  by  *the  regular  evidence  of  all 
parties,  and  to  draw  conclusions  at  sea,  with 
very  imperfect  means  of  ascertaining  facts  and 

rnciples,  which  ought  to  direct  the  judgment, 
would  be  a  harsh  |udgment  to  declare  that 
«n  officer  charged  with  high  and  r^ponsibte 
duties  on  the  part  of  his  government,  should 
exercise  the  discretion  intrusted  to  him  at  the 
peril  of  damages,  because  a  court  of  law  might 
ultimately  decide '  that  he  might  well  have 
exercised  that  discretion  another  way.  If  Lieu- 
tenant Stockton  had  acted  with  gross  negli- 
gence or  malignity,  and  with  a  wanton  abuse 
4if  power,  there  might  be  strong  groanda  fm 


which  to  rest  this  claim  of  damages.  But  it  is 
conceded  on  all  sides,  and  in  this  opinion  the 
court  concurs,  that  he  acted  with  honorable 
motives,  and  from  a  sense  of  duty  to  his  gov- 
ernment. He  thought  the  agltression  was 
piratieal,  and  that  it  waa  an  bi^nity  to  the 
national  flag,  utterly  inexewable.  Tba  view 
now  taken  by  this  court,  in  respect  to  the 
whole  case,  upon  a  full  examination  of  all  the 
facts,  is  certainly  somewhat  different.  It  leads 
us  to  say  that  Lieutenant  Stockton  might, 
without  justly  incurring  the  displeasure  of  his 
government,  have  released  the  ship,  not  be- 
cause she  had  done  no  wrong,  but  because  Uie 
wrong  was  not  of  stieli  a  nature  as  called  for 
vindictive  redress. 

But,  the  question  upon  which  damages  must 
depend,  is  not  whether  he  might  not  have  re- 
leased the  ship,  but  whether  he  was,  at  all 
events,  bound  so  to  do;  and  whether  that  obli- 
^tion  *was  so  imperative  that  the  omls-  [*68 
aion  ought  to  be  visited  with  damages. 

We  are,  then,  to  consider  the  real  difficulties 
of  lieutenant  Stockton's  situation.  An  attack 
had  been  made  upon  a  national  ship  under  his 
command  without  cause.  It  was  a  iiustile  act, 
an  indignity  to  the  nation,  and  a  trespass  upon 
its  rights  and  sovereignty.  It  was  not  an  ac- 
cidental, but  a  meditated  act;  not  necessarily 
carrying  its  own  excuse  along  with  it,  but 
.susceptible  of  different  interpretations.  It 
was  not  an  affair  in  which  he  was  at  liberty 
to  consult  his  own  wishes  or  honor  merdy,  al- 
though a  brave  and  distinguishdd  officer  might 
naturally  fed  some  solicitude  to  preserve  nis 
high  reputation  untarnished  in  the  eyes  of  his 
government.  He  was  bound  to  look  to  the 
rights  of  his  country.  He  might  well  hesitate 
in  assuming  the  arbitration  of  national  wrongs^ 
He  might  well  feel  a  scrupulous  delicacy  in 
undertaking  to  waive  any  claim  which  the 
government  had  authority  to  enforce,  or  to  de- 
feat any  redress  which  it  might  choose  to  seek, 
or  to  prevent  any  inquiries  which,  through  its 
established  tribunals,  it  might  think  It  to 
institute,  in  respect  to  fats  conduct,  or  that  of 
the  offending  vessel.  Considerations  of  this 
nature  could  not  hut  weigh  heavily  upon  the 
mind  of  a  gallant  officer;  and  they  are  not  un- 
fit to  be  entertained  by  this  court  in  fuming 
ita  own  judgment. 

It  is,  also,  farther  to  be  observed,  that  the 
case  was  confessedly  new  in  its  character  and 
circumstances.  The  researches  of  counsel 
throughout  *the  progress  of  this  pro-  [*54 
tracted  controversy  have  not  discovered  any 
case  which,  in  point  of  law,  can  govern  this. 
If  it  is  new  here,  it  may  well  be  deemed  to 
have  been  new  and  embarrassing  to  Lieuten- 
ant Stockton.  In  such  a  case,  it  is  not  matter 
of  surprise  that  he  should  come  to  the  con- 
clusion that  it  was  not  proper  to  take  upon 
himself  the  responsibility  of  a  final  decision; 
but  to  confide  toe  honor  of  the  nation,  as  well 
as  the  rights  of  the  other  party,  to  judicial  de- 
cision. Ko  inference  is  attempted  to  be  drawn 
that  his  acts  were  intentionally  oppressive  and 
harsh;  and  it  would  be  goinc  a  j^reat  v/av  to 
declare  that  an  exercise  of  honest  discretion, 
in  a  case  of  wrong  on  the  other  side,  ought  to 
draw  after  it  the  peniUty  of  damages. 

There  is  another  more  general  ecmaldermtion 
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which  is  eniiCled  to  great  veight  in  this  ease. 
In  caBes  of  capture,  strictly  so  called,  no  de- 
ci!>ion  has  been  cited  in  which,  if  the  capture  it- 
self was  justifiable,  the  subsequent  detention 
for  adjudication  has  ever  been  punished  by 
damages.  As  far  as  counsel  have  examined,  or 
our  own  researches  extend,  no  such  principle 
has  ever  been  established.  Tlie  present  case 
stands  upon  a  strong  analogy,  and  to  inflict 
damages  would  be  to  desert  that  analogy. 
Even  in  cases  of  marine  torts,  independent  of 
prize,  courts  of  admiralty  are  in  the  habit  of 
giving  or  withholding  damages  upon  enlai^ed 
principles  of  justice  and  equity,  and  have  not 
circumscribed  themselves  within  the  positive 
lioundariea  of  mere  municipal  law.  They  have 
55*]  exercised  a  conscientious  discretion 'upon 
the  subject.  A  party  who  is  in  delicto,  ought 
to  make  a  strong  case  to  entitle  hinuelf  to 
general  relief. 

The  ease  of  The  Louis,  2  Dodson's  Kep. 
810,  is  a  striking  example  in  illustration  of 
these  remarks.  There,  a  French  slave  ship 
was,  in  a  time  of  peace,  taken  possession  of 
by  an  English  armed  cutter,  after  a  sharp  en- 
gagement, in  which  several  men  were  killed  on 
both  sides.  The  ship  was  carried  into  Sierra 
Leone  for  adjudication,  and,  subsequently,  the 
cause  came  before  the  High  Court  of  Admiralty 
upon  appeal.  -  The  decision  pronounced  by  Lord. 
Stowell  api^ears  to  have  been  made  after  very 
full  consideration,  and  is  expounded  in  his 
most  elaborate  manner.  He  decided  that  the 
original  seizure  was  totally  unjustifiable;  and 
that,  even  if  the  slave  trade  was  prohibited  by 
the  French  laws  (which  he  thought  it  was  not), 
still,  it  was  not  for  English  cruisers  to  claim 
%  right  of  search,  or  to  seize  such  vessels  to  en- 
force those  laws.  He  therefore  pronounced  a 
decree  of  zestitution.  But  he  denied  damages 
and  costs  to  the  claimant.  His  lai^fuage  on 
that  occasion  was:  **Vpon  the  matter  of 
costs  and  damages  tiiat  have  been  prayed,  I 
must  observe  that  it  is  the  first  case  of  the 
kind,  and  that  the  question  itself  is  primn  im- 
pressionis;  and  that,  upon  both  grounds,  it  is 
not  the  inclination  of  the  court  to  inflict  such 
a  censure."  Here,  then,  we  have  a  case  of  an 
acknowledged  maritime  trespass,  accompanied 
with  circumstances  of  immediate  and  fatal  in- 
jury, in  which  the  original  wrong  traveled 
66*]  along  with,  'and  infected  the  whole 
subsequent  proceedings;  and  yet  the  court,  on 
account  of  its  being  the  first  instance,  and 
of  the  novelty  of  the  question,  deemed  it  a 
conscientious  exercise  of  its  discretion  not  to 
award  damages.  The  case  before  this  court  is 
also  of  the  first  occurrence,  and  the  question 
is  entirely  new  in  its  presentation.  It  has  this 
striking  fact,  in  which  it  is  most  favorably  dis- 
tinguished from  The  Louisj  that  the  original 
seizure  was  justifiable,  and  if  the  intent  of 
piratical  agression  had  been  estat^shed,  con- 
demnation must  have  ensued. 

If,  then,  this  court  should,  under  these  clr- 
eumstancea,  award  damages,  it  would  take  a 
new  step,  never  Icuown  to  have  been  taken  be- 
fore by  a  court  of  admiralty.  It  would  desert 
the  analogy  of  cases  of  justifiable  capture  in 
matters  of  prize,  and  introduce  a  rule  harsh 
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and  severe  in  a  case  of  first  impression,  whose 
bearing  and  character  have  engaged  the  bar 
and  bench  in  several  most  laborious  diseusnoni, 
and  inflict  upon  an  honest  exerdse  of 
cretion,  a  punishment  which  haa  bean  denied, 
in  The  Louis,  to  an  inexcusable  wrong. 

There  are  one  or  two  other  suggestions 
which  were  urged  in  the  argument,  tluit  ought 
not  to  be  passed  over  in  silence.  It  is  said 
that  the  tort,  if  It  ought  to  be  redressed  at 
all  by  a  proceeding  in  rem,  was  exclusively 
cognizable  in  th<t  courts  of  Portugal.  We  are 
not  aware  of  any  principle  upon  which 
position  can  be  leguly  maintained.  There  is 
no  more  reason  why  the  courts  of  Portugal 
should  hold  exclusive  'jurisdiction  upon  [*57 
this  case,  than  the  courts  of  this  country.  We 
see  no  diflSculty  in  supporting  the  jarisdictioa 
as  concurrent  in  both  nations.  But,  if  there  be 
any  choice,  it  seems  more  properly  to  belong 
to  the  country  of  the  injured,  than  of  tJie  o^ 
fending,  party. 

It  is  also  said  that,  at  all  events,  tiie  eai^gi^ 
was  not  liable  to  condemnation,  even  if  the 
offending  vessel  was  liable  under  the  act  <Mf 
Congress.  Probably  this  is  true  in  respect  to 
that  act.  But  the  second  count  embraces  a 
wider  range;  and  if  it  had  been  proved  in  its 
aggravated  extent,  it  does  not  necessarily  fol- 
low that  the  cargo  ought  to  be  exempted.  That 
is  a  question  which  would  require  grave  de- 
liberation. It  is,  in  general,  true,  that  the  act 
of  the  master  of  the  vessel  does  not  bind  the- 
innocent  owner  of  the  cargo;  but  the  rule  i» 
not  of  universal  application.  And  where  the 
master  is  also  agent  of  the  owner  of  the 
cargo,  or  both  ship  and  cargo  belong  to  the' 
same  person,  a  distinction  may,  perhaps,  arise 
in  the  principle  of  dedsion.  But,  however 
.this  may  be,  in  tiic  present  case,  if  the  vessel 
was  sent  in  for  adjudication,  the  cargo  musty 
of  necessi^,  accompany  her;  nor  eould  its 
particular  ownership  be  fully  ascertained  until 
the  examinations  of  the  crew  were  regularly 
taken.  There  is  no  evidence  in  this  case  U> 
show  that  at  any  subsequent  period  it  was  de- 
sirable, or  could  have  been  advantageous  to  th» 
claimants,  to  have  separated  the  ship  and  car- 
go, "and  to  have  instituted  a  new  voyage  £*S» 
for  the  latter  under  other  auspices. 

In  the  District  Court,  an  allowance  wa» 
made  of  five  hundred  dollars,  distributable 
among  the  crew,  on  account  of  their  confine- 
ment on  the  passage  to  Boston,  upon  the- 
ground  that  the  sending  in  of  the  vessel  waft 
wrongful.  That  award  was  reversed  in  tha 
Circuit  Court;  and  no  appeal  was  taken  by  the- 
crew,  as,  indeed,  none  could  be,  on  account  of 
the  insuffidoicy  of  the  sum  to  entitle  the- 
parties  in  interest  to  appeaL  It  is  only  neces- 
sary, therefore,  to  state  that  that  matter  is  not 
now  before  this  court;  and  it  is  to  be  presumed, 
that  the  confinement  was  such  only  as  was  in- 
dispensable for  the  safety  of  the  seizors. 

Upon  the  whol^  it  Is  the  opinitm  of  thfr 
court  that  the  decree  of  the  Circuit  Court 
ought  to  be  aflBrmed,  and  it  is,  accor^ngly,  af- 
firmed without  costs  to  either  party. 

Decree  aeccffdingly. 

Wbeat.  1S» 
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59*1    ['Fraud  and  Concealment  in  Contracts. 

Practice.] 

SOLOMON  ETTINO.  Plaintiff  in  Error, 

  T. 

THE  PRESIDENT,  Directors  and  Company  of 
Tbe  Bank  of  The  United  States,  Defendants 
in  Error. 

Althouffb  a  Judge  maj  refuM  to  declare  tbe  law 
to  tbe  jury  on  a  hypotbeticel  questloD  not  war- 
tented  by  tbe  teatlmooy  In  the  cause,  yet,  If  he 
proceeds  to  state  the  law,  and  states  It  erroneous- 
ly, bis  opinion  may  be  revised  in  tbe  court  above ; 
and  U  It  cao  bare  had  any  Influence  on  tbe  Jury, 
tbeir  rerdlct  will  be  set  aside. 

Althoacb  It  Is  tbe  province  of  tbe  court  to  con- 
Btrae  written  Instruments,  yet,  where  the  effect  of 
SQch  InBtruments  depends,  not  merely  on  tbe  coa- 
etmctlon  and  meaning  of  tbe  Instrument,  but 
npoo  collateral  facta  In  pals,  and  extrinsic  circum 
•tances,  tbe  inferences  of  fact  to  be  drawn  from 
them  are  to  be  left  to  the  Jury. 

Where  the  court  Is  equally  divided  In  opinion 
upon  a  writ  of  error,  the  Jadgment  of  the  court 
below  Is  to  be  affirmed. 

Suere,  What  concealment,  or  suppressloD  of 
erlal  fscts,  In  a  contract,  whers  DOth  parties 
have  not  equal  access  to  the  mnsns  of  InformatioD, 
will  avoid  the  contract. 

^BROR  to  the  Cirenit  Court  ctf  Jforyland. 

This  was  an  action  of  assumpsit  brought  in 
the  court  below  br  the  defendants  in  error, 
against  the  plaintiff  in  error,  Ettiof,  as  the  in* 
dorse r  of  the  promissory  note  oi  James  W. 
H'CulIough,  under  the  following  circumstances: 

In  the  year  1819,  the  president  of  the  branch 
bank,  established  at  Baltimore,  hie  partner  in 
trade,  ITCuIlough,  the  cashier  of  the  branch, 
and  Williams,  one  of  the  directors  of  the 
SO*]  parent  *bank,  had  contracted  a  debt  to 
tbe  bank  to  the  amount  of  $3,407,700.  The 
directors  at  Philadelphia,  in  consequence  of 
some  information  which  the^  had  received  re- 
specting it,  passed  a  resolution  on  the  19th  of 
February,  1819,  calculated  to  draw  forth  a 
complete  statement  of  the  ease,  with  all  its 
circumstances.  This  resfilution  brought  the 
papers  it  required,  and  also  brought  the 
president  and  cashier  to  Philadelphia,  who 
attended  for  the  purpose  of  making  verbal 
explanations.  These  were  received,  and  the 
case  was  referred,  on  the  16th  of  March,  to  a 
committee,  whose  report  was  made  on  the  30th 
of  tbe  said  month.  It  appeared  by  this  re- 
port, that  the  securities  offered  for  the  debt 
consisted  of  20,848  shares  of  the  atock  of  the 
bank,  of  26,650  shares  previously  pledged  for 
very  large  sums  in  Ltmdon,  Liverpool,  New 
York  and  Bostoo,  the  amount  of  which  was  not 
stated,  and  the  personal  liability  of  the  debt- 
ors themselves.  The  report  stated:  "As  the 
result  of  many  conferences,  and  a  good  deal  of 
deliberation,"  an  offer  on  the  part  of  tbe  debt- 
ors  to  give  additional  security  for  $900,000, 
payable  in  five  years  by  annual  installments. 
A  part  of  the  proposed  arrangement  was,  that 
the  shares  previously  pledged  in  London,  and 
elsewhere,  should  be  liberated  from  the  claim 
of  the  bank,  and  that  the  separate  liability  of 
each,  for  $300,000,  should  be  received,  instead 
of  the  joint  liability  of  all  for  $900,000.  This 
offer,  with  some  modifications,  was  accepted 
by  the  bank.  A  part  of  the  security  offered  by 
•"l*]  M'CuIlough,  were  'sixteen  merchants  of 

NoTB. — As  to  questions  for  court  and  Jury,  of 
law  and  fact,  see  not*  le  8      ed.  U.  B.  155. 
•  I^.  ed. 


Baltimore^  who  were  to  become  bound  for  $12,- 

500  each.  The  committee  recommended  the  ac- 
ceptance of  these  terms,  and  also  recommended 
that  the  sufficiency  of  the  security  offered  by 
Wilfiams  and  M'CuIlough,  includmg  the  six- 
teen sureties  proposed  by  M'CuIlough,  should 
be  referred  to  the  members  of  the  board  resid- 
ing in  Baltimore.  This  course  was  adopted  by 
the  bank,  uid  the  emnraittee  of  members  rend- 
ing in  Baltimore  reported  on  the  whole  sub* 
ject.  Of  the  sixteen  names  proposed  for  their 
consideration,  three  were  withdrawn,  and 
three  were  objected  to.  Among  those  who  were 
accepted  was  Etting,  the  plaintiff  in  error. 
The  negotiations,  investigations  and  arrange- 
ments for  the  completion  of  the  business,  were 
some  time  in  progress.  Propositions  were 
made  for  changes  of  the  securities,  and  on  the 
10th  of  May,  the  president  of  the  hank  ad- 
dressed a  letter  to  the  committee  in  Baltimore, 
urging  them  to  bring  it  to  an  immediate  close. 
On  the  14th  of  May,  the  committee  at  Balti- 
more reported  the  documents  wliich  had  been 
executed  in  pursuance  of  previous  arrangements 
made  with  the  debtors,  a  report  of  which  was 
made  by  the  committee  at  Philadelphia,  on  the 
I7th  of  the  same  month,  and  on  the  ISth, 
M'CuIlough  was  removed  from  the  office  of 
cashier,  which  h«  had  held  from  the  first  estab- 
lishment of  the  bank.  It  was  admitted  that 
he  waa  a  young  man  worth  notldng,  who  had 
a  family,  and  whoee  aabry  as  eaahier  was  * 
$4,000. 

*When  the  note  indorsed  by  Etting,  ["62 
the  plaintiff  in  error,  fell  due,  he  refused  to 
pay  it;  on  which  it  was  protested  for  non- 
payment, and  this  suit  was  brought  by  tlw 
bank.  At  the  trial  in  the  court  below,  the 
whole  matter  was  given  in  evidence,  and  the 
court  was  moved  to  instruct  the  jury  on  the 
law  which  would  arise  on  the  facts  of  the 
ease,  and  the  inferences  which  the  jury  might 
draw  from  those  facts. 

The  counsel  for  the  plaintiffs  moved  the 
court  to  instruct  the  jury  that  if  they  should 
be  of  opinion,  from  the  evidence,  that  the  de- 
fendant, Etting,  without  any  oommunicatim 
with  the  plaintiffs,  but  on  the  application  of 
M'CuIlough  only,  agreed  to  become  his  indors- 
er,  under  the  arrangement  made  between  him 
and  the  plaintiffs,  although  they  should  be 
satisfied,  from  the  evidence  offered  by  the  de- 
fendant, that  the  said  M'CuIlough  deceived  the 
said  Etting;  that  it  waa  known  to  the  bank 
before,  or  pending  the  negotiation,  that  tibe 
debt  from  M'CuIlough,  or  the  greater  part 
thereof,  had  grown  out  of  his  unauthorised  and 
fraudulent  appropriation*  of  their  funds  to  his 
own  use,  which  knowledge  the  bank  did  not 
promulgate,  though  they  contemplated  his  re- 
moval as  soon  as  the  securities  should  be 
given,  in  conformity  with  the  arrangement 
which  had  been  made;  that  the  defendant  in- 
dorsed the  note  in  ignorance  of  any  fraud  on 
the  bank,  or  of  any  abuse  of  his  office  of 
cashier,  or  of  any  probability  of  his  removal 
from  the  said  office;  that,  had  the  defendant 
known  these  circumstances,  he  would  not  have 
indorsed  the  said  note;  and  that  the  bank 
forebore  *to  promulgate  either  the  in-  ["63 
formation  they  possessed,  or  their  intention  to 
remove  the  said  M'CuIlough,  under  the  imprra- 
sion  that  the  disclosure  would  ^increase,  the 
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diflSeuIty  of  the  said  M'Cullou^  in  procuring 
seoority,  if  not  render  it  impossible  for  him 
to  procure  it;  jet,  if  they  shall  also  be  of  opin- 
ion that  the  defendant  without  making  any  in- 
quiries of  the  plaintiffs  on  the  subject  of  such 
information  and  intention,  or  holding  any  com- 
mnnication  with  them  on  the  subject  of  nis  in- 
tended indoisementj  did,  of  his  own  accord,  on 
the  application  of  the  said  M'Cullough,  and 
for  the  purpose  of  giving  effect  to  the  said  ar- 
rangement, indorse  the  said  note  on  which  this 
action  is  brought,  that  there  was  nothing  in 
the  evidence  so  given  by  the  defendant,  to  af- 
fect the  plaintiff's  right  of  recovery  in  this 
action.  Iriat,  in  order  to  vitiate  the  said  note 
and  indorsement  in  law,  and  to  bar  the  plain- 
tiff^ rig^t  of  recovery  thereon,  on  the  ground 
of  m  fraudulent  misrej^resentrntion,  or  &andu- 
lent  concealment  of  circumstances  Icnown  to 
tbem  and  unknown  to  the  defendant,  it  was  in- 
cumbent on  the  defendant  to  show  that  he 
applied  to  the  plaintiffs  for  information,  or 
held  some  communication  with  them  for  the 
purpose  of  receiving  such  information,  and 
that  on  such  application  or  communication,  ijbe 
pWntiffs  either  misrepresented  or  craicealed 
such  dreunutanoes;  and  that,  in  the  absence 
of  such  proof,  there  was  nothing  in  the  facts 
so  given  in  evidence  by  the  defendant,  to  af- 
fect the  right  of  recovery  in  the  action. 
64"]  *The  court  gave  the  instruction  as 
^  asked,  to  which  an  exception  was  taken. 

The  counsel  for  the  defendant  then  moved 
the  court  for  instructions,  that  if  the  jury 
should  draw  from  the  evidence  certain  infer- 
ences whidi  were  stated,  the  plaintiffs  were 
not  entitled  to  recover.  These  inferences  were, 
that  the  bank  was  fully  informed  in  March, 
1819,  of  the  fraudulent  conduct  of  M'Cullough, 
the  extent  of  his  misapplication  of  their  funds, 
and  of  his  insolvency;  that  on  receiving  this 
information,  they  became  satisfied  of  his  un- 
fitness to  continue  in  office,  and  determined  to 
remove  him.  That,  however,  th^  continued 
him  in  office  until  the  18th  of  May,  carefully 
concealing  the  circumstances,  and  their  de- 
termination, for  the  purpose  of  obtaining  se- 
curity of  the  debt  due  to  them  from  the  said 
M'CuUough,  one  of  which  so  contemplated  se- 
curities was  the  note  in  question.  That  the 
defendant  was,  to  the  knowledge  of  the  plain- 
tiffs, ignorant  of  M'CuIlough'a  breach  of  duty, 
and  of  tiie  determination  to  remove  bini,  and 
indorsed  the  note  by  reason  of  that  ignorance. 

The  court  refused  to  give  this  instruction, 
unless  the  jury  should  be  further  of  opinion 
that  the  defendant  was  led  into  this  state  of 
ignorance  in  consequence  of  inquiries  made  by 
him  of  the  plaintiifs,  or  of  some  previous  com- 
munication between  them  and  him. 

On  the  farther  application  of  the  counsel  for 
the  defendant,  praying  the  court  to  instruct 
the  jury  that,  on  the  statement  and  evidraoe 
A6*]  contained  *in  the  bills  of  exception,  if 
tiie  jury  believed  the  same,  the  plaintiffs  were 
not  entitled  to  recover,  the  court  refused  to 
give  the  instruction  asked,  and  directed  the 
^try  that  on  the  evidence  aforesaid  the  plain- 
tiffs were  entitled  to  recover. 

Judgment  was  rendered  for  the  plaintiffs  in 
the  court  below,  and  the  cause  was  brouj^t  by 
writ  of  error  to  this  court. 

The  eauH  was  argued  by  lb.  Webster  and 
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Mr.  Taney  for  the  plaintiff  in  error,  and  by  thi 
Attorney-General  and  Mr.  Emmett  for  the  de- 
fendants in  error.  The  discussion  took  a  wide 
range  upon  the  doctrine  of  misrepresentatioD 
and  concealment  in  contracts;  but  as  that 
point  was  not  determined  by  the  court,  it  hu 
not  been  thought  necessary  to  report  any- 
thing more .  than  a  concise  snmmazy  of  toe 
arguments  of  counsel. 

The  following  points  were  made  for  ths 
plaintiff  in  error,  upon  the  inatruetiona  ^vea 
and  refused  by  the  court  below: 

1.  That  the  concealment  of  the  facts  and 
circumstances  above  mentioned,  or  the  conceal- 
ment of  any  one  of  them,  whereby  the  plain- 
tiff in  error  was  induced  to  enter  into  the  con- 
tract in  question,  was  a  fraud  upon  Um,  and 
vitiated  the  contract. 

2.  That  if  the  mere  omission  to  communi- 
cate the  said  facts  and  circumstances  would 
not  be  a  fraud,  yet,  the  act  of  the  defendnnta 
in  error,  of  continuing  M'Cullough  in  office,  in 
order  to  give  ■him  credit,  and  thereby  [•»• 
to  procure  tlie  security  in  question,  by  which 
means  the  plaintiff  in  error  was  deceived,  and 
induced  to  indorse  the  said  note,  was  a  fraud 
upon  him,  and  vitiated  the  contract. 

3.  That  the  continuance  of  M'Cullou^  in 
the  office  of  cashier,  from  the  16th  of  March, 
1819  (when  his  misconduct  in  office  came  to 
the  knowledge  of  the  president  and  directors 
of  the  bank),  until  the  ISth  of  May  following, 
when  he  was  dismissed,  was  a  violation  of  the 
duty  of  the  president  and  directors  to  the 
government  of  the  United  States,  and  to  the 
public,  and  therefore  vitiated  any  contract  ob- 
tained by  means  of  such  continuance  in  office. 

Upon  the  first  point,  it  was  argued  that  the 
concealment  of  material  circumstances,  known 
to  one  party,  and  unknown  to  the  other,  viti- 
ates the  contract.*  In  the  opinion  given  by 
the  court  below,  the  principle  was  admitted, 
but  with  this  qualification,  tnat  it  must  be  on 
inquiry  or  communication,  for  the  purpose  of 
information.  In  this  view  of  the  subject,  the 
only  question  would  be,  whether  the  rule  is 
subject  to  this  limitation,  i,  e.,  of  inquiry  or 
communication  for  the  purpose  of  information. 
But  an  exception  to  the  rule  was  supposed  to 
exist,  and  it  might  be  said  that  a  party  is  not 
bound  to  communicate  circumstances  extrinsic 
*to  the  contract,  and  that  the  circum-  [*67 
stances  concealed  were  extrinsic.  If  this  prop- 
osition were  true,  although  there  had  been  in- 
quiry and  communication,  yet  the  facta  them- 
selves being  of  such  a  character  that  they  need 
not  to  have  been  disclosed,  that  alone  created 
the  exception  to  the  rule.  But  it  was  Insisted 
the  exception  ought  to  be  confined  to  those 
facta  which  are  equally  open  to  both  parties.' 
The  ground  upon  which  Etting  undertook  for 
ATCulIough's  preformance,  was  his  confldenee 
in  his  supposed  integrity,  and  in  his  resources 
and  credit  derived  from  his  connection  with 
the  bank.  No  case  could  be  found  which  states 
that  inquiry  is  necessary  to  create  the  obli- 
gation to  disclose  material  facts,  which  are 

1.  — 1  Com.  Contr.  88;  1  W.  Bl.  Bcp.  465;  1 
FoQbl.  Eq.  S79,  note  b;  Dougl.  18:  Hill  V.  Gray, 
1  Starlcle's  N.  P.  Bep.  434;  Verplanek  on  Con- 
tracts, passim.  8  Mass.  Rep.  408. 

2.  — Laidlaw  v.  Orsab,  2  Vheat.  Bep.  18S. 

Wheat.  11. 
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not  eqnallT  within  the  knowledge  of  both 
parties.  The  fraud  consiBta  in  dealing  with  the 
party  in  ignorance,  and  leaving  him  so.  It  is 
not  necessary  that  the  other  party  should  have 
created  the  false  impression,  or  intended  to 
have  created  it.  It  is  sufficient  that  he  knows 
it,  and  takes  advantage  of  it.^  Undue  conceal- 
ment consists  in  the  suppression  of  a  material 
fact  not  in  the  knowledge  of  both  parties,  and 
not  of  a  nature  to  be  equally  known  to  both 
parties,  in  a  case  where  confidence  is  reposed 
that  the  fact  does  not  exist.  In  Laidlaw  v. 
68*]  Organ,  "the  intelligence  was  of  a  nature 
to  be  equally  known  to  both  parties,  and  it  waa 
not  a  Hffb  respecting  which  confidence  ia 
generally  reposed  that  it  will  be  disclosed. 

On  the  second  point,  it  was  argued  that  here 
was  an  act  done  m  order  to  give  a  false  credit, 
and  it  did  give  false  credit.  It  was  a  positive 
deceit  by  acts,  though  not  by  words.  It  was 
asked,  whether  a  party  might  lawfully  deceive 
in  one  way,  and  not  in  the  other.  The  law  is 
more  consistent  with  eonunon  justice,  and  says 
yon  must  do  nothing  to  deceive.*  It  was  a 
case  of  industrious  concealment.*  By  continu- 
injf  the  cashier  in  office,  the  defendants  in  er- 
ror gave  him  a  fictitious  credit  which  they 
knew  did  not  belong  to  him.  It  was  analogous 
to  the  ordinary  case  of  the  fraudulent  mis- 
representation of  the  credit  of  another.*  It  had 
be<!n  said  there  was  no  inquiry.  Why  was 
there  nonet  Because  the  very  nrntinnanee  of 
the  officer  in  office  was  evidence  that  they 
thought  him  honest.  It  might,  perhaps,  be 
contended  that  nothinc  was  positively  said  or 
done  by  the  bank  calculated  to  mislead  the 
surety.  But  silence,  or  an  omission  to  act, 
may,  in  many  eases,  as  effectually  deceive  the 
party,  as  the  most  explicit  declaration,  or  the 
most  positive  acts.  Continuing  the  cashier  in 
office  was  equivalent  to  a  suggestio  falsi.* 
69*]  *0n  the  third  point,  the  peculiar  char- 
acter of  the  bank  was  insisted  on,  aa  an  Instru- 
ment of  the  government,  not  created  for  its 
own  profit  merely,  but  aa  a  means  to  aid  the 
financial  operations  of  the  government.*  Both 
the  public  and  the  government  were  deceived 
and  injured  by  the  misplaced  confidence  of  the 
bank  in  their  cashier.  It  was  their  duty  to 
hare  removed  him  the  instant  his  default  was 
discovered.  It  ia  contrary  to  the  policy  of  the 
law  to  enforce  a  contract  obtained  by  a  breach 
of  duty  to  the  public.  The  bank  may  be  con- 
sidered aa  a  public  officer,  and  ia  hound  by  the 
aame  obligations,  and  owea  the  same  duties,  as 


any  other  public  officer,  fint  would  it  be  pre- 
tended that  a  public  officer  could  keep  an  un- 
worthy agent  or  deputy  in  office,  for  *the  [*70 
mere  purpose  of  securing  a  debt  due  to  him- 
selfl 

On  the  put  of  the  defendants  in  error,  it 
waa  atated  that  the  rule  ia  accurately  laid 
down  by  Hr.  Fonblanque,  as  to  what  circum- 
stances a  contracting  party  is  bound  to  dis- 
close: "If  a  man,  by  the  suppression  of  a 
truth  which  he  was  bound  to  communicate,  or 
by  the  wilful  suggestion  of  a  falsehood,  be  the 
cause  of  prejudice  to  another, -who  had  a  right 
to  a  full  and  correct  representation  of  the  faot, 
it  is  certainly  agreeable  to  the  dictates  of  a 
good  conscience,  that  hia  claim  shoiUd  be  post- 
poned to  that -of  the  person  whose  confidence 
was  induced  by  hia  representation."*  Under 
certain  modifications,  and  with  certain  excep- 
tions, the  party  is  bound  to  communicate  all 
circumstances  intrinsic  in  the  contract  itself; 
all  those  circumstances  which  enter  into  the 
contract  as  ingredients,  and  form  oonatituent 
parts  of  it.  But,  with  regard  to  dreiunstanoea 
extrinsic  to  the  contract,  thou^  fOnning  In- 
ducements to  enter  into  it,  however  powerfully 
be  may  believe  and  know  they  are  operating 
with  the  opposite  party,  he  is  at  liberty  to 
keep  silence.  Intrinsic  circumstances  are  such, 
for  example,  aa  regard  the  quality  and  price  of 
the  article,  which  must,  of  necessity,  enter  into 
the  inducements.  Extrinaio  dronmatances  are 
those  considerations  which  form  no  component 
part  of  the  contract  itself,  but  which  may 
form  inducements  with  the  par^  to  enter  into 
it.  The  distinction  is  founded  *in  reason, 
and  ia  necessary  to  the  business  of  life.* 
With  regard  to  the  whole  class  of  extrinsic 
circumstances,  though,  if  the  party  undertake 
to  disclose  them,  he  must  take  care  to  state 
the  truth,  yet,  he  ma^  maintain  the  most 
obstinate  silence  reapecting  them,  and  the  con- 
tract will  am  be  valid. 

Aa  to  the  objection  that  the  rule  muat  be 
received  with  the  qualification,  that  the  facta 
are  equally  accessible  to  both  parties,  it  was 
said  that  if  by  this  was  meant  that  they  must 
be  equally  accessible  to  both  by  the  use  of  ordi- 
nary diligence,  it  could  not  be  considered  as 
well  ifounded.*  And  if  it  meant  nothing  more 
than  that  it  waa  physically  accessible,  where 
the  party  pushes  his  inquiries  in  all  posnble 
directions,  and  takes  sufficient  time  to  make 
the  discovery,  then  it  was  inapplicable  to  any 
practical  purpose  in  the  business  of  life.  The 


1.  — Stuart  T.  WllklDS,  Douzl.  16;  PIdcock  v. 
Bishop,  3  Bamw.  &  Cresw.  60S;  Smith  v.  Bank 
of  Scotland,  1  Dow.  Pari.  Rep.  272 ;  1  Brod.  & 
Singh.  289;  Jackaon  v.  Btichalre,  8  Term  Bep. 
561. 

2.  — 2  Wbeat  Bep.  295;  1  Dow.  PacL  Bep.  294, 
295  ;  2  Term   Bep.  687. 

3.  — Sngd.  Vend.  226,  227,  and  the  casea  there 
collected. 

4.  — Paisley  v.  Freeman,  8  Term  Rep.  51. 

5.  — In  the  case  of  Bmltti  v.  Bank  of  Scotland,  1 
Dow.  ParL  Rep.  204.  Lord  SIdon  apoke  of  anotb^r 
case  which  bad  come  before  him.  Maltby'a  case. 
"A  clerk  to  th;  FlsbmongQra'  Company  bad  lu- 
cnrred  a  considerable  debt.  The  dencit  bad  been 
Increasing  from  year  to  year,  and  was  at  length 
carried  beyond  what  the  company  were  likely  to 
recover.  They  demanded  additional  security, 
which  he  procured.  The  case  had  come  before  blm 
aaiy  upon  motion,  bat  be  had  thought  a  good  deal 
upon  It.  and  the  light  In  wblch  It  appearea  to  him 
was  tlilfi :  If  he  knew  himself  te  be  cheated  igr  an 
«  Ij.  ed. 


agent,  and,  concealing  that  fact,  applied  for  secur- 
ity, in  such  a  manner,  and  under  such  circum- 
stances, aa  held  blm  out  to  others  as  one  whom  he 
considered  aa  a  trustworthy  person,  and  anyone 
acting  under  the  Impression  that  the  agent  waa  so 
considered  by  bis  employer,  bad  become  bound  for 
blm.  It  appeared  to  blm  that  be  could  not  con- 
aclentloDsIy  bold  that  security.  He  was,  then,  ot 
opinion  that  the  FIsbmonKers*  Company  could  not 
hold  their  security.  He  old  not  know  what  bad 
become  of  the  case  afterwards,  but  he  believed 
that  bis  opinion  was  submitted  to,  and  that  no 
further  proceedings  were  bad.  He  had  since  re- 
considered tLe  mutter,  and  still  retained  hU  for- 
mer opinion,  and  woold  act  upon  It  Jndldallr,  It 
occasion  offered," 

6.  — ^M'CuIIongb  V.  Harytand,  4  Wbeat  Bep. 
411.  422. 

7.  — 1  Fonbl.  Eq.  184. 

8.  — 2  Wbeat.  Bep.  185,  no^  2,  and  the  passages 
from  Potbler  there  cited. 


S^Foa  V.  Maekretb,  8  Bro.  Cb.  Cu.  480. 
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qaaliflcatlon  had  been  borrowed  from  the  law  I 
with  regard  to  intrinsic  circunutances,  to 
which  it  was  properly  npplled,  and  trans- 
ferred to  extrinsic  ciremnstanees,  to  which  it 
was  wholly  inapplicable.  Assuming  that,  with 
regard  to  extrinsic  circumstances,  a  party  may 
conceal  them  without  impairing  the  contract, 
there  was  not  a  feature  in  any  one  of  the  in- 
structions in  this  case  which  was  not  justified 
by  tlie  operation  of  that  principle.  The  keep- 
ing the  cashier  in  office  was  doing  nothing. 
72*]  *It  was  a  mere  forbearance  to  act.  All 
the  cases  referred  to,  of  industrious  conceal- 
ment, admitted  of  two  answers:  (I)  That  the 
concealment  was  of  circumatances  intrinsic  to 
the  contract.  (2)  That,  in  all  the  cases,  no 
acts  were  done  to  alter  the  antecedent  state  of 
things  for  the  purpose  of  concealment.  As  to 
the  case  of  Smith  v.  The  Bank  of  Scotland,* 
which  had  been  relied  upon  as  analogous  to  the 
present^  it  would  be  found  that  thae  was  a 
positive  misrepresentation  on  the  part  of  the 
bank,  they  alleging  that  further  security  was 
wanted  on  account  of  an  increase  of  business, 
when,  in  fact,  there  was  a  decrease.  Another 
case  from  the  same  book  might  have  been 
cited,  where  an  attempt  was  made  to  set  aside 
a  security  bond,  alleged  to  have  been  obtained 
by  unfounded  representations  of  circum- 
BuuMes  generally,  without  any  direct  reference 
to  the  bond,  and  the  court  having,  according 
to  the  forma  of  the  Scottish  law,  appointed 
the  sureties  to  say  whether  they  would  refer 
to  the  respondent's  oath,  "that  he  did  elicit 
that  bond;**  and  the  sureties  having  admitted 
that  "they  never  meant  to  say  that  there  was 
any  degree  of  personal  influence  with  either  of 
them  to  elicit  the  bond  of  relief,"  the  Court  of 
Session  pronounced  in  favor  of  the  bond,  which 
was  aflRrmcd  by  the  House  of  Lords  on  appeal.* 
So,  here,  it  might  be  asked,  whether  the  plain- 
73"J  tilfs  below  had  done  anything  to  •elicit 
the  note.  All  that  was  alleged  was,  that  they 
had  not  communicated  their  intention  of  re- 
moving the  cashier,  when  they  were  not  asked 
respecting  their  intentions,  and  when  it  was 
equally  lawful  for  them  to  retain  or  to  remove 
him.  The  effort  on  the  other  side  is  to  induce 
the  court  to  establish  a  new  rule  of  law,  which, 
however  analogous  to  other  principles  merely 
applicable  to  the  contract  oi  insurance,  was 
admitted,  even  by  the  ingenious  and  learned 
author  of  the  treatise  which  had  been  referred 
to,  not  to  form  a  part  of  the  jurisprudence  of 
this  country.* 

Mr.  Chief  Justice  Marshall  delivered  the 
opinion  of  the  court: 

If  this  case  depended  on  the  deservedly  high 
diaracter  of  the  individimls  who  were  engaged 
on  the  part  of  the  bank  in  the  transactions  in 
which  the  suit  originated;  if  elevation  above 
the  possibility  of  suspicion  that  they  oould 
have  meditated  anything  believed  by  them- 
selves to  be  legally  or  morally  wrong,  could 
decide  it,  this  cause  would  not  liave  required 
the  great  efforts  which  have  been  bestowed 
upon  it.  The  names  which  appear  on  this 
record  can  never  be  oonnected  with  actual 
fraud;  nor  would  any  difficulty  be  found  in 


1.  — 1  Dow.  Pari.  Rep.  272. 

2.  — Webster  v.  Cbrystle,  1  Dow.  Part.  Bep.  247. 
8. — Vei-ploQck  on  Coatracts.  ' 
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I  protecting  them  from  the  imputation,  were  it 
|K»sible  that  it  could  be  made.  But  judicial 
inquiries  are  into  the  ri^ts  of  the  parties; 
*and  although  high  and  honorable  charac-  [*74 
ter  has,  and  ought  to  have,  great  influence  in 
weighing  testimony  in  whi(£  that  character 
is  in  any  manner  involved,  yet,  when  the  infer- 
ences from  that  testimony  are  drawn  by  oth- 
ers, and  a  court  is  required  to  pronounce  the 
law  arising  upon  them,  character  is  excluded 
from  the  view  of  the  judge,  and  lef^l  principles 
alone  oan  be  aeknowled^  as  his  gude. 

At  tiie  trial  several  points  of  law  weitj  raised 
by  both  parties,  on  which  opinions  were  given, 
to  which  exceptions  were  taken,  and  the  cor- 
rectness of  those  opinions  constitutes  the 
single  inquiry  in  this  court.  [Here  the  learned 
Chief  Justice  stated  the  case,  as  it  is  stated 
above.] 

As  ^relirainaiT  to  the  inquiry,  whether  the 
law  arising  on  the  facts,  and  on  the  infersnoes 
assumed  in  the  bills  of  exceptions  contained  in 
the  record,  was  oorxeotly  stated  by  the  eoiirt, 

a  point  has  been  made  at  the  bar  which  must 
be  disposed  of.  It  has  been  contended  that  a 
court  is  not  bound  to  answer  abstract  or  hy- 
pothetical questions  of  law,  not  growing  out  of 
the  testimony  In  the  cause,  which  may  be  pro- 
pounded at  the  bar;  and,  to  apply  this  princi- 
ple, it  has  been  also  contended  that  the  testi- 
mony contained  in  the  record,  and  referred  to 
in  the  bills  of  exceptions,  contains  nothing 
from  which  tne  jury  could  possibly  draw  those 
inferences  of  fact  upon  which  the  court  was 
asked  to  declare  the  law.  That  the  points 
made  in  the  bill  of  exceptions  constitute  a  dis- 
tinct and  totally  different  case  from  that  made 
by  the  evidence. 

'That  a  judge  cannot  be  required  to  [*7ft 
declare  the  law  on  hypothetical  questions  which 
do  not  belong  to  the  cause  on  trial,  has  been 
frequently  asserted  in  this  court,  and  is,  we  be- 
lieve, incontrovertible.*  The  court  may,  at  any 
time,  refuse  to  give  an  opinion  on  such  a  point ; 
and  if  the  party  propounding  the  question  is 
dissatisfied  with  it,  he  may  except  to  the 
refusal,  which  exception  will  avail  him  if  he 
shows  that  the  questioii  was  warranted  by  the 
testimony,  and  that  the  opinion  he  asked  ought 
to  have  been  given.  But,  if  the  judge  proc^ds 
lo  state  the  law,  and  states  it  erroneously,  his 
opinion  ought  to  be  revised;  and  if  it  can  have 
had  any  influence  on  the  jury,  their  verdict 
ought  to  be  set  aside. 

It  cannot,  however,  we  think,  be  correctly 
affirmed  with  respect  to  the  case  now  under 
consideration,  that  the  points  stated  in  the 
bills  of  exeet>tion  have  no  relation  to  the  testi- 
mony to  which  those  bills  refer.  That  testi- 
mony consists  of  various  commimications  and 
reports  made  to  the  bank,  of  their  own  trojis- 
actions,  and  of  the  admissions  of  parties.  It 
has  been  said  that  this  testimony  is  all  in 
writing,  and  is  to  be  construed  by  the  court; 
and  from  this  proposition  is  deduced  the  corol- 
lary, that  the  jury  was  not  at  liberty  to  draw 
inferences  from  it. 

Were  the  fact  as  alleged,  and  were  it  tma 
that  the  testimony  is  all  in  writing,  the  conse- 
quence drawn  from  it  cannot  be  admitted.  Con- 
ceding it  to  be  the  province  of  ttie  court  to  con- 

4. — Hamilton  v<  Russell,  1  Croncb's  Rep.  300. 
'  318. 

Wheat.  tU 
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stnie  any  particular  paper  which  was  offered  in 
7«*]  •evidence,  the  report  of  the  30th  of  March 
for  example,  and  to  declare  the  meaning  of 
every  sentence,  and  of  the  whole  instrument,  yet 
this  report  contains  a  great  variety  of  extrinsic 
drcumstances,  suggests  measures  of  deep  inter- 
est, WES  followed  by  numerous  succesBive  acts 
which  toole  place  in  the  country,  and  which  do 
not  derive  wAl  the^  influence  on  the  cause  from 
the  construction  of  the  particular  papers  in 
which  they  are  communicated,  but,  in  a  consid- 
erable degree,  from  their  connection  with  each 
other,  from  the  motives  in  which  they  origi- 
nate, and  from  the  effects  they  were  calculated 
to  produce,  and  did  produce,  on  others.  These 
subjects  are  peculiarly  proper  for  the  consider- 
ation of  a  jury.  If  the  testimony  be  examined, 
it  will,  we  think,  appear  that  the  counsel  for 
the  plaintiffs  has  not  aslced  the  court  to  ^ve  its 
opinion  on  any  inferences  of  fact  which  it  was 
■not  at  least  possible  for  the  jury  to  draw  from 
the  evidence.  The  knowledge  of  the  bank  is 
not  questioned.  The  ignorance  of  Etting  might 
be  inferred  from  the  absence  of  all  testimony 
«roTing  his  knowledge  tiiat  any  fraud  had  been 
practiced  by  M'Cullough.  The  original  resolu- 
tion of  the  bank  to  remove  ITCulIoagh  might 
1m  inferred  from  their  knowledge  of  his  unfit- 
ness for  the  o£Bce,  and  from  the  fact  that  they 
-did  remove  him  the  instant  the  securities 
•were  obtained  which  they  expected  from  him. 
"The  same  facts  might  justify  the  inference  re- 
-apecting  motives  whieb  induced  the  bank  to 
retain  him  in  f>ffice  vniil  those  securities  were 
■procured. 

We  are  far  from  saying  that  these  inferences 
77*]  were  VH  of  them  such  as  the  jury  ou^ht 
lo  have  drawn.  It  is  not  difficult  to  perceive 
that  the  bank  might  have  acted  on  motives 
-equally  unexceptionable  in  morals  and  in  law. 
"The  jury  might  very  well  have  believed  that 
the  bank  thought  the  26,550  shares  of  stock 
were  not  worth  more  than  the  sutns  for  which 
they  were  pledged,  or,  at  any  rate,  were  not  a 
■safe  security,  and  might,  therefore,  think  it  ad- 
Tisable  to  relinquish  that  pledge,  if  other  secu- 
■rity  could  be  substituted  m  its  place.  Others 
might  estimate  that  stock  more  highly  than 
they  did,  and  might  estimate  it  rightly.  Friends, 
i.herefore,  acting  on  their  own'  judgment  of  the 
value  of  this  stock,  might  be  found  willing  to 
indorse  the  paper  of  Mr.  M'Cullough  on  receiv- 
ing it  as  a  pledge.  The  motive,  too,  for  retain- 
ing Mr.  M'Cullough  in  ofSce  might  be  to  induce 
him  to  do  the  bank  all  the  justice  in  his  power, 
not  to  induce  others  to  indorse  his  notea.  The 
whole  subject  was  before  the  jury,  and  they 
might  have  drawn  from  the  teatimony  either 
these  inferences,  or  those  which  are  stated  in 
the  bills  of  exceptions.  The  counsel  for  the 
plaintiffs,  believing  the  law  to  be  in  their  favor, 
even  upon  that  view  of  the  testimony  which  is 
taken  in  the  exceptions,  and  fearing  that  the 
jury,  should  they  take  that  view,  iniKht  find  for 
the  defendant,  chose  to  refer  the  law  to  the 

-«ourt.  Whether  his  fears  respecting  the  jury 
were  well  or  ill  founded,  this  cause  must  now 
be  decided  on  the  correctness  of  the  opinion 
given  by  the  Circuit  Court. 

In  the  very  elaborate  arguments  which  have 
78*]  *been  made  at  the  bar,  several  cases  have 

■been  cited  which  ban  been  atttintively  e<nisid- 

«  Ik  ed. 


ered.  Ko  attempt  will  be  made  to  analyze 
them,  or  to  decide  on  their  application  to  the 
case  before  us,  because  the  judges  are  divided 
respecting  it.  Consequently,  the  principles  of 
law  which  have  been  aigued,  cannot  be  settled; 
but  the  judgment  Is  affirmed,  the  court  being 
divided  in  opinion  upon  it. 
Judgment  afl&rmed* 


[Assignment  for  the  Benefit  of 'Chvdltors.  Kri- 
dence.] 

BROOKS  T.  IIARBUBT. 


A  debtor  has  a  right  to  prefer  one  eredttor  to 
another  Id  payment ;  and  It  is  no  objection  to  the 
validity  of  an  assigometft  for  that  purpose,  that 
It  was  made  by  the  grantor,  and  received  oj  the 
grantee,  as  trustee,  in  the  hope  and  expectation, 
and  with  a  view  of  preveotlag  proBecution  for  a 
felon;  connected  with  bis  tranaactlons  with  bis 
creditors.  If  the  preferred  creditors  hare  done 
ootblng  to  excite  that  hope,  and  the  asaignment 
was  made  without  their  knowledge  or  concurrence 
at  the  time  of  Its  execution,  and  without  a  knowl- 
edge (rf  the  motives  which  Infiuenced  the  assignor, 
or  was  not  afterwards  assented  to  by  them  under* 
some  engagement  express  or  Implied  to  suppress 
or  forbear  the  prosecution. 

An  assignment  for  the  benefit  of  preferred  cred- 
Itors  Is  valid,  although  their  assent  Is  not  given 
at  the  time  of  its  execution,  If  they  subsequently 
assent  In  terms,  or  by  actually  receiving  Un  bene- 
fit of  It 

It  Is  no  objection  to  sgch  an  assignment,  tbat  It 
defeats  all  other  creditors  of  tbetr  legal  remedies, 
even  If  amounting  to  a  majority  In  number  and 
value,  unless  tb^re  be  some  express  provision  of  a 
bankrupt  law  to  Invalidate  the  deed. 

*QuBre,  How  far,  and  under  what  drcnm-  [*70 
stances,  the  posseasloa  of  the  oroperty  assigned  to 
trustees  for  the  benefit  of  creditors,  continuing  In 
the  grantor,  will  lUTalldate  the  asslenment. 

A  certified  copy  of  a  registered  deed  cannot  be 
given  in  evidence.  It  within  the  power  of  the  party 
claiming  under  It  to  produce  the  original,  unless 
there  be  some  egress  provision  by  statute  making 
an  authenticated  copy,  evidence. 

ERROR  to  the  Circuit  Court  for  the  IMstriet 
of  Columbia. 
This  is  the  same  case  which  is  reported  ante, 
Vol.  VII.,  p.  556.  The  judgment  of  the  court 
below  was  then  reversed,  and  a  venire  de  novo 
awarded.  At  the  new  trial,  exceptions  were 
taken  to  the  instructions  given  by  the  court  to 
the  jury;  and  the  cause  having  again  been 
brought  before  this  court  for  revision,  was  ar- 
gued by*Mr.  Jones  and  Mr.  Coze  for  the  plain- 
tiff,^ and  by  the  Attoney-General  and  Mr.  Key 
for  the  defendant.' 


1.  — The;  cited  6  Harris  &  Johns.  Rep.  234; 
Ilamlltou  T.  Uusaell,  1  Cr^ncli's  Kep.  310;  Hll- 
dt'cth  V.  Sands,  2  Johns.  Cb.  Cas.  S6 ;  Edwards  v. 
Harlin,  2  Term.  Rep.  587. 

2.  — The;  cited  Marbur;  v.  Brooks,  7  Wheat. 
Rep.  55S;  Wheatou  t.  Sexton.  4  Wheat.  Rep.  503; 
Astor  V.  Wells.  4  Wheat.  Rqp.  466;  Bands  T.  Hll- 
dreth,  14  Johns.  Rep.  493. 


NoTB. — As  to  Talldlt;  of  preferential  assign- 
ments, see  note  to  Marbur;  v.  Brooks,  7  Wheat. 
G5fi.  See  also  Spring  v.  So.  Car.  Ids.  Co.  8 
Wheat.  268.  As  to  coDstltutlonalit;  of  state  Insol- 
vent laws,  see  note  to  Sturges  v.  Crowinshleld,  4 
Wheat.  122. 

How  far  posnessIOD  Of  property  by  grantor  af- 
fects asstfmment's. 
An  absolute  bill  of  sals  of  cbattebi  Is  fraudulent 
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Mr.  Chief  Justice  Marahall  delivered  the 
opinion  of  the  court: 

This  case  depends  on  the  validity  of  a  deed 
executed  Bichard  H.  Fitzhugh  on  the  Slat 
of  December,  1819,  purporting  to  convey  to  the 
defendant,  for  the  use  of  certain  enumerated 
creditors,  his  slaves,  goods  and  debts,  which 
80*]  deed  'was  recorded  in  the  record  book 
for  the  county  in  which  the  parties  resided,  on 
the  3d  of  January,  1820.  Immediately  after  ex- 
ecuting this  deed,  the  said  Fitzhugh  absconded ; 
and  on  the  10th  of  February,  thereafter,  the 
plaintiff  sued  out  an  attachment  to  attach  bis 
effects  in  the  hands  of  the  said  Bbrbmy.  The 
garnishee  denies  that  he  has  any  effects  of  the 
said  Fitzhugh  in  his  hands  which  can  be  affect- 
ed by  the  attachment,  the  same  not  being  suffi- 
cient to  satisfy  the  creditors  enumerated  in  the 
~  deed  which  has  been  mentioned.  The  plaintiff 
contests  the  validity  of  that  deed.  Tne  jury 
found  a  verdict  in  favor  of  its  validity,  upon 
vhieh  the  Circuit  Court  rendered  a  judgment 
against  the  plaintiff,  which  he  baa  brought  be- 
fore this  court  by  a  writ  of  error.  In  the 
course  of  the  trial,  exceptions  were  taken  by 
the  counsel  for  the  plaintiff  to  some  opinions 
•given  by  the  court,  and  to  its  refusal  to  give 
others  for  which  they  applied.  The  correct- 
ness of  the  opinions  ^ven,  and  of  the  refusal 
of  those  not  given,  will  now  be  considered. 

On  the  trial,  the  garnishee  offered  to  read 
from  the  record  books  of  the  county,  the  memO' 
rial  of  the  deed  which  has  been  mentioned,  to 
which  the  plaintiff  objected,  and  insisted  that 
the  original  ought  to  be  produced.  The  court 
overruled  this  objection,  and  the  copy  was  read. 
To  this  opinion  of  the  court  the  plaintiff's 
counsel  excepted;  and  he  now  insists  that  there 
if  no  law  of  the  state  of  Mairland  which  directs 
a  deed  of  tbe  description  of  that  of  whidi  a 
COOT  was  read  in  this  ease,  to  be  recorded ;  and 
81*]  that,  if  there  *were  such  a  law,  still  the 
origbial  ought  to  be  produced,  if  within  the 
power  of  the  party  claiming  under  it. 

The  act  of  1729,  ch.  8,  enacts  "that  from 
and  after  the  end  of  this  session  of  assembly, 
no  goods  or  chattels  whereof  the  vendor,  mort- 
gageor  or  donor  shall  remain  in  possession, 
shall  pass,  alter  or  change,  or  any  property 
thereof  be  transferred  to  any  purchaser,  unless 
the  same  be  by  writing,  and  aclcnowledged  be- 
fore one  provincial  justice  of  the  county  where 
such  seller,  mortgageor  or  donor  shall  reside, 

as  to  creditors,  unless  possession  accompanies  and 
follows  the  deed.  Hamilton  v.  Bussall,  1  Cranch, 
810. 

Tbe  tact  that  tbe  srantor  retains  possession  of 
properly  which  be  baa  eonye^ed.  Is  not  an  evi- 
dence of  fraud,  when  tbe  conveyance,  from  its 
terms.  Is  to  leave  tbe  pMsessIon  In  the  vendor. 
United  States  v.  Hooe,  8  Cranch,  458. 

In  general,  the  want  of  possession  constltates 
trand  which  renders  tbe  transacMoa  as  to  credit- 
ora  void.  Bat  tbe  rale  as  to  possession  Is  not  ap- 
plicable where  the  possession  of  tbe  grantor  Is 
consistent  with  the  deed,  or  where  the  property 
conv^ed  Is,  at  tbe  time  of  tbe  conveyance  abroad 
and  Incapable  of  delivering.  In  tbe  latter  case 
the  title  Is  complete,  provided  the  grantee  takos 
posBesslon  within  a  reasonable  time  after  tbe 

troperty  comes  within  his  reach.  U.  8.  v.  Hooe, 
Gall.  419. 

How  far  It  Is  necessarr  that  a  change  of  posses- 
sion of  the  property  should  Immediately  follow 
tbe  asslffommt  Bee  Wheeler  v.  Snmner.  4  Mas. 
188 :  Botaler  v.  ClevelatMl.  6  Haa  174. 

If  there  Is  a  secert  agreement  between  tbe  par- 
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and  be  within  twenty  days  recorded  In  tb^ 
records  of  the  same  county." 

The  counsel  for  the  plaintiff  insist-  tl>"t  • 
law  directs  the  recording  of  thoea  deeds  onlj 
which  convey  property  of  which  the  donor  re- 
mains in  possession,  and  that  the  possessiiMi  in 
this  case  must  be  supposed  to  have  psiwind 
with  the  deed,  unless  the  contrary  be  shown. 

This  objection  is  not  without  its  weight.  It, 
however,  does  not  appear  to  have  been  sug- 
gested at  the  trial,  and  probably  did  not  occui 
to  the  court  or  the  parties  at  the  time,  or  it 
might  have  been  shown  that  in  point  of  fact 
the  possession  was  not  immediately  changed. 
Since,  however,  the  admission  of  the  evidence 
was  not  made  to  depend  on  the  drcumstancc 
of  possession,  this  objection  cannot  be  over- 
looked. 

It  has  been  also  contended  by  the  plaintiff', 
that  if  possession  did  not  accompany  and  fol- 
low the  deed,  it  is  void  as  to  creditors  under 
the  authority  *of  the  case  of  Hamilton  v.  [*82 
Russel,  1  Cranch's  Rep.  310.  On  this  point, 
it  may  be  proper  to  observe  that  in  Hamilton  v. 
Russel  the  deed  purported  to  convey  the  prop- 
erty to  the  vendee  for  his  own  immediate  use, 
and  the  subsequent  continued  possession  of  .the 
vendor  was  incompatible  with  the  instrument. 
This  is  a  deed  of  trust,  not  for  the  benefit  of 
the  person  to  whom  it  is  made,  but  for  the  ben- 
efit of  certain  enumerated  creditors.  The  con- 
tinuance of  the  possession  with  tbe  donor  until 
the  trust  can  be  executed,  may  not  be  so  in- 
compatible with  the  deed  as  to  render  it  abso- 
lutely void  under  all  circumstances.  The  court 
does  not  mean  to  express  any  opinion  on  this 
point,  farther  than  to  say  that  it  is  not  sup- 
posed to  be  decided  in  Hamilton  v.  Russel. 

Should  the  act  of  1729  be  considered  as  ap- 
plying to  this  case,  the  question  would  then 
arise,  whether  the  copy  of  a  deed  be  admissible 
where  the  original  is  in  the  power  of  the  party 
offering  the  copy.  This  would  be  contrary  to 
the  great  principle  that  l^e  best  evidence  whieh 
the  nature  of  the  case  admits  of  oi^ht  to  b» 
required.  But  it  has  been  said,  in  answer  to 
this  objection,  that  the  courts  of  Maryland 
have  so  decided.  This  court  will  certainly 
respect  the  decisions  made  in  the  state ;  but  we 
are  not  satisfied  that  the  principle  is  settled. 
In  the  case  cited  from  6  Harris  &  Johnson,  234, 
the  question  arose  on  the  conclusiveness,  not  on 
the  admissibility,  of  tlie  evidence.    The  suit 

ties  that  tbe  grantor  shall  enjoy  possession  for  m 
limited  time,  for  bis  own  benefit,  this  will  render 
the  deed  void.   Luklos  v.  Alrd.  6  Wall.  78. 

Suffering  tbe  Brantor  to  remain  In  possession.  Is 

S resumptive  evidence  of  fraud.  Bank  of  Orange 
0.  V.  Fink,  7  Paige.  87;  Jackson  v.  Cornell,  X 
Sand.  Ch.  848 ;  Dewey  v.  Adams.  4  Bdw.  21 : 
Hart  V.  Crane,  T  Paige,  87 ;  Connsh  v.  Bedgwick* 
1  Barb.  210. 

Actual  removal  not  necessary,  where  pqssenlon 
of  tbe  property  remains  in  possMsIon  of  tbe  a«- 
signor  for  tbe  accommodatfon  of  tbe  assignee. 
Vredenbargb  v.  White.  1  John,  Caa.  15fl:  Hitch- 
cock V,  8£  John,  BfM.  511;  Cram'v.  Mltebell,  1 
Band.  Ch.  261. 

Suffering  tbe  assignor  and  his  clerk  to  remain 
Id  possession  of  gooos  In  a  store,  selling  at  retail* 
as  before  the  asugnment,  unexplained,  renders  as- 
sigoment  void  as  to  creditors.  Hart  v.  Crane,  T 
raise,  87 ;  Adams  v.  Davidson,  10  N.  T.  809 ;  Pine 
V.  Rikert,  21  Bsi>b.  469;  Butler  v.  Stoddard,  T 
Paige,  1S8;  Van  Nest  v.  Yoe,  1  Band.  Ch.  4;  Coit- 
nBh  V.  Sedgwick,  1  Barb.  210:  Mead  v.  FhUIIpSL. 
1  Sand.  Ch.  83 ;  Browning  v.  Hart,  6  Barb,  91. 
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wu  on  an  administrator's  bond,  and  Mr.  Mc- 
BS*]  Grader  said,  in  argument,  that  "the  law 
requires  such  a  suit  to  be  brought  on  a  copy  of 
the  bond.  Of  eouree,  such  copy  must  be  ad- 
missible. It  is  true,  that  In  deciding  against 
its  conclusiveness,  the  court  said,  generally, 
that  a  copy  is  prima  facie  evidence  in  all  cases 
where  the  law  directs  an  instrument  in  writing 
to  be  recorded.  This  is  the  assertion  of  a  gen- 
eral principle,  not  the  constraction  of  a  partic- 
ular act,  and  we  understand  that  the  courts  of 
Maryland  have  not  adhered  uniformly  to  the 
urineiple  thus  laid  down.  There  is  some  con- 
trariety of  opinion  on  this  point;  but  the  ma- 
jority of  the  court  conceives  that  the  copy 
should  not  have  been  read  without  showing 
that  the  original  was  not  in  the  power  of  the 
party. 

Although  the  judgment  of  the  Circuit  Court 
moat  be  reversed  for  error  in  admitting  im- 
proper testimony,  yet,  as  the  record  presents 
other  points  which  must  again  arise,  and 
which  nave  been  fully  argued,  this  court  will 
[woceed  to  indicate  its  opinion  on  those  p<Hnts. 

The  deed  having  been  admitted,  its  validity 
came  on  to  he  discussed. 

Richard  H.  Fitzhugh  had  made  notes  to  a 
very  considerable  amount,  and  had  forged  the 
names  of  indorsers  thereon;  after  which,  he 
had  discounted  them  in  the  banks  of  George- 
town, and  of  this  city.  The  proceeds  of  the 
deed  were  to  be  applied,  in  the  first  instance, 
to  the  payment  of  these  forged  notes;  after 
which,  the  residue  was  for  the  benefit  of  the 
creditorB  generally.  It  is  understood  that 
there  is  no  residue;  and  that  if  the  deed  be  val- 
84*]  id,  the  debts  due  to  the  favored  "creditors 
will  be  paid  to  the  exclusion  of  all  others;  if  it 
be  invaUd,  the  whole  proceeds  must  be  paid  to 
the  attaching  creditors  in  the  wder  in  which 
they  stand,  to  the  exclurion  of  those  for  whose 
benefit  the  deed  was  made,  and  of  those  attach- 
ing creditors  also  for  whom  nothing  shall  re- 
main after  satisfying  prior  attachments.  It 
is,  then,  a  mere  question  of  legal  preference, 
unmixed  with  any  equitable  considerations 
whatever. 

It  is  contended  by  the  plaintiff,  that  the  deed 
is  void  because  the  consideration  is  ille^I,  it 
being  given  for  the  purpose  of  suppressing  a 
prosecution  for  a  felony. 

The  testimony  in  the  cause  was  abundantly 
sufficient  to  justify  the  jury  in  drawing  the  in- 
ferences that  the  deed  was  executed  by  Fitz- 
hugh in  the  hope  that  payment  of  the  forged 
notes  would  enable  him  to  escape  a  prosecu- 
tion; and  that  the  same  hope  was  entertained 
by  Marbury.  It  is  not  doubted,  that  had  there 
been  any  previous  communication  with  the 
banks  which  led  to  this  hope,  or  any  evidence 
that  the  prosecution  waa  not  instituted  in  con- 
sequence  of  the  notes  being  paid,  or  that  their 
psyment  was  to  depend  on  a  forbearance  to 
prosecute,  the  deed  would  have  been  s^inst 
the  policy  of  the  law,  and  utterly  void.  But 
the  evidence  stated  in  the  case,  and  the  opinions 
which  were  given,  as  well  as  those  which  were 
refused  by  the  court,  present  the  question 
whether,  assuming  the  entire  innocence  of  the 
faTwed  creditors,-  the  deed  to  Marbury  is 
mnnnlled  by  any  hope  which  might  have 
Inrked  in  the  bosoms  of  both  the  grantor  and 
•5*]  "grantee,  that  the  payment  of  the  notes 
•  If.  ed. 


it  was  intended  to  secure  might  save  Fttzhugb 
from  a  prosecution. 

This  case  has  once  already  been  before  this 
court,  on  a  writ  of  vma  to  a  judgmoit  of  ths 
same  CIronit  Court,  made  in  favor  of  the  at- 
taching creditor,  which  judgment  was  reversed.* 
But,  althoi]^h  the  facts  wera  the  same,  the 
opinions  on  which  the  case  depended  were  es* 
sentially  different  from  those  which  are  now 
to  be  considered.  The  case  wears  a  new  aspect 
in  many  respects,  and  stands  on  principles 
which  are  not  absolutely  the  same.  Although 
any  point  lUread^  determined  will  not  M 
changed  lightly  or  inconsiderately,  yet  we  think 
that  the  decision  in  the  former  case  does  not 
positively  determine  this. 

The  first  exception  is  to  an  opinion  given  on 
the  prayer  of  the  defendant.  The  court  in- 
stracted  the  jury  "that  if  they  believed,  from 
the  evidence,  that  Kicbard  H.  Fitzhugh  exe- 
cuted the  deed  in  question,  and  William  Mar- 
bury accepted  the  same,  without  the  concur- 
rence or  knowledge  of  the  banks  mentioned  in 
the  deed;  and  that  the  said  banks  assented  to 
the  same  without  any  eng^ment,  express  or 
implied,  to  suppress  or  forbear  the  prosecution 
of  the  said  Fitzhugh,  then  the  plaintiff  is  not 
entitled  to  recover/'  To  this  instruction  given 
by  the  court  to  the  jury,  the  counsel  for  the 
plaintiff  excepted. 

"The  case  assuiQed  is,  that  the  deed  ["86 
was  executed  "without  the  concurrence  or 
knowledge  of  the  banks."  At  the  time  ot  its 
execution,  then,  th^  cannot  be  considered  as 
having  in  any  manner  participated  in  it.  The 
terms  exclude  any  agency  whatever  on  their  part 
in  obtaining  it.  The  case  proceeds,  "and  that 
the  said  banks  assented  to  the  same  without 
any  engagement,  express  or  implied,  to  sup- 
press or  forbear  the  prosecution  of  the  said 
Fitzhugh."  This  branch  of  the  statement  sup- 
poses Mual  innocence  on  the  part  of  the  banks 
when  the  deed  was  accepted.  The  ease  put  is, 
that  they  had  entered  into  no  express  or  implied 
engagement  to  suppress  or  forbear  the  prose- 
cution. This  certiainly  left  the  jury  at  full 
liberty  to  infer  an  understanding  between  Mar- 
bury and  the  banks,  which  is  an  implied  en- 
gagement, from  the  fact  that  they  forebore  to 

firosecute  when  it  was  in  their  power  to  do  so, 
f  such  was  Hie  fact.  It  left  Uu  jury  at  full 
liberty  to  draw  this  inference  from  any  lan- 
guage  or  iwnduet  of  the  favored  creditors,  either 
before  or  after  the  deed  was  accepted,  which, 
in  their  opinion,  would  justify  it.  If,  then, 
the  court  erred  in  giving  the  instruction,  that, 
in  such  a  state  of  thin^,  the  plaintiff  was  not 
entitled  to  recover,  it  is  because  the  belief  on 
the  part  of  Fitzhugh  and  Marbury,  that  the 

Kyment  of  the  forged  notes  might  save  Fits- 
gh  from  a  prosecution,  although  such  a  be- 
lief was  unauthorized  by  those  for  whose  bene- 
fit the  deed  was  made,  and  was  not  communi- 
cated to  them,  vitiates  the  conveyance,  so  that 
nothing  passed  by  it. 

"The  general  principle,  that  notice  to  ["87 
a  trustee,  or  an  agent,  Is  notice  to  the  cestui 
que  trust,  or  to  his  employer,  is  too  well  settled 
to  be  drawn  into  questiMi.  But  the  case  put  to 
the  court  does  not  suppose  Marbury  to  be  the 
trustee  or  agent  of  the  creditors.  He  is  the 
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trustee  and  agent  of  Fitzhugh,  to  perform  an 
«ct  for  him  which  his  situation  disabled  him 
from  perfonning  in  person.  This  act  was  en- 
tirely consistent  witn  law;  it  was  to  sell  his 
property,  and  apply  the  proceeds  to  the  pay- 
ment of  creditors  of  a  particular  description  in 
the  first  instance,  and  afterwards,  to  creditors 
generally.  His  right  to  give  the  preference  is 
not  questioned,  nor  is  the  validity  of  the  con- 
sideration, so  far  as  it  moved  from  the  creditors, 
infected  with  any  vicious  principle,  or  in  any 
jnanner  brought  into  doubt.  A  contract,  the 
consideration  of  which  is  the  compounding  of 
felony,  is  admitted  to  be  -void;  and  if  this  con- 
veyance had  been  induced  by  such  composition, 
«r  the  promise  of  it,  or  had  depended  on  it, 
the  fact  that  it  was  made  for  the  payment  of 
•debts  justly  due  would  not  have  secured  it 
from  the  effect  of  this  contaminating  ingredi- 
ent. But  no  such  ingredient  enters  into  the 
«ase.  Everything  on  uie  part  of  the  creditors, 
or  of  any  person  acting  for  them,  or  by  their 
authority,  is  unexceptionably  fair  and  legal. 
The  plaintiffs  rest  their  claim  to  set  aside  this 
•deed  on  the  expectations  which  Fitzhugh  and 
his  agent  had  formed  of  its  operation  on  the 
■conduct  of  the  creditors,  although  the  proceed- 
ings under  the  deed  were  not  to  be  influenced 
88*]  by  the  success  or  failure  *of  their  hopes. 
The  case  put  in.  tliis  prayer  for  the  instruction 
of  the  court,  does  not,  indeed,  suppose  such 
expectations;  but  as  it  does  not  ex^ude  them, 
and  as  the  instruction  to  the  jury  is  that  the 
plaintiff  cannot  recover,  whatever  inferences 
they  may  draw  from,  the  testimony,  not  in- 
consistent with  those  which  the  court  supposes 
to  decide  the  cause,  it  becomes  necessary  to  in- 
quire whether  these  expectations  vitiate  the 

It  cannot  be  questioned  that  Fitshugh  .might 
have  sold  his  property,  and  paid  the  proceeds 
to  the  banks,  and  that  such  sale  and  payment 
would  not  have  been  vitiated  by  any  expecta- 
tion he  had  formed  that  it  might  save  him  from 
a  prosecution.  Had  he  communicated  this  ex- 
pectation to  the  purchaser,  told  him  tlie  use  he 
intended  to  make  of  the  money,  and  that  his 
motive  for  preferring  the  holders  of  these 
forged  notes  to  other  erectors,  was  the  hope, 
that  on  receiving  payment,  they  might  be  less 
active  in  the  prosecution,  would  this  liave  ren- 
dered the  sale  a  nullity  1  We  cannot  conceive 
that  such  a  communication  would  have  ef- 
fected the  transaction. 

Had  Fitzhugh  conveyed  his  property  direct- 
ly to  the  banlu,  in  trust,  to  self  it  for  the  pay- 
ment of  these  notes  in  the  first  instance,  so  that 
their  right  became  absolute,  without  any  en- 
gagement, express  or  implied,  to  suppress  or 
forbear  a  prosecution,  and  without  any  pre- 
vious or  simultaneous  communication  with 
them,  would  the  hope  cherished  in  his  own 
mind,  that  this  payment  might  operate  in  his 
89"]  favor  with  them,  avoid  the  'transaction T 
We  can  perceive  no  reason  for  giving  such  an 
effect  to  a  latent  hope  which  could  have  no  in- 
fluence on  those  to  whom  it  wss  not  communi- 
cated. If,  then,  this  very  transaction,  passing 
directly  between  Fitzhugh  and  the  banks, 
would  have  been  legal,  why  should  it  be  ren- 
dered illegal  by  the  agency  of  Marhury,  who 
was  employed  by  Fitzhugh,  and  who  was  im- 
pelled by  the  same  motives  which  influenced 
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his  principal  T  If  Fitzhugh  might  have  con- 
veyed directly  to  the  banlu,  with  power  to  sell 
for  their  own  benefit,  why  might  he  not  eon- 
vey  to  Marbury,  with  power  to  sell,  and  pay 
the  money  to  the  banks  t  If  a  real  distineticHi 
exists  between  the  cases*  we  are  incapable  of 
perceiving  it. 

The  preference  of  creditors  of  a  particular 
description,  over  others,  being  one  which  a 
debtor  has  a  right  to  make,  the  aale  of  his 
property,  and  the  payment  of  the  proceeds  to 
such  favored  creditors,  being  an  act  which  the 
debtor  may  perform  by  himself  or  his  agent, 
we  cannot  conceive  that  the  motives  which 
may  have  induced  the  preference,  although 
communicated  to  the  agent,  can,  in  reason,  af- 
fect the  transaction,  provided  nothing  has  oc- 
curred on  the  part  of  the  creditors  which  is  in 
any  degree  exceptionable,  either  in  law  or  jus- 
tice. 

It  has  been  said  that  this  deed,  as  between 
Fitzhugh  and  Harbury,  is  fraudulent, 'and  that 
no  person,  however  innocent,  can  take  anything 
imder  a  fraudulent  deed. 

This  proposition  is  certainly  laid  down  too 
'broadly.  That  deeds  which  are  abso-  [*90 
lutely  void  cannot  be  the  foundation  of  title, 
or  that  a  cestui  que  trust  can  claim  nothing  un- 
der a  deed  whiut  is  fraudulently  obtain^  by 
his  trustee,  or  agent,  acting  by  his  authority, 
need  not  be  controverted;  but  that  a  principal 
and  his  agent,  meditating,  as  the  probable  eon- 
sequence  of  their  act,  an  object  forbidden  by 
the  policy  of  the  law,  cannot,  because  the  one 
has  conveyed  to  the  other  in  furtherance  of 
this  design,  sell  to  a  fair  creditor,  or  for  the 
benefit  of  a  fair  creditor,  not  participating  in 
their  views,  or  cognizant  thereof,  is  more  uian 
this  court  is  prepared  to  say. 

The  counsel  for  the  plaintiff  suppose  tiiat  this 
proposition  is  sustained  by  the  opinion  of  Chan- 
cellor Kent,  in  Hildreth  v.  Sands  et  al.  2  Johns. 
Ch.  Rep.  35.  Any  opinion  expressed  by  that 
judge  is,  undoubtedly,  entitled  to  great  atten- 
tion, and  will  be  highly  respected  by  this  court. 
In  that  case,  the  chancellor  said:  "If  the  deed 
is  admitted  to  be  fraudulent  on  the  part  of 
Comfort  Sands,  the  grantor,  there  would  bo 
difficulty  in  allowing  uie  deed  to  stand,  even  if 
the  grantee  was,  as  he  aMega,  innocent  of  thtt 
fraud." 

This  expression  of  Chancellor  Kent  must,  un- 
doubtedly, be  understood  in  reference  to  the 
case  in  which  it  was  used.  He  has  not  said, 
nor  could  he  mean  to  say,  that  in  every  possible 
case,  a  fraudulent  intent  on  the  part  of  the 
grantor  would  avoid  a  deed  to  a  bona  fide  pur- 
chaser for  a  full  and  valuable  consideration, 
having  no  knowledge  of  the  fraud.  He  bma 
only  said  that  if  the  'particular  deed  in  [*91 
that  case  be  admitted  to  be  fraudulent  on  the 
part  of  the  grantor,  there  would  be  difficulty 
in  allowing  it  to  stand,  even  if  the  grantee  was 
ignorant  of  the  fraud.  An  opinion  in  a  partic- 
ular case,  founded  on  its  special  circumstances, 
is  not  applicable  to  cases  under  circumstances 
essentially  different.  In  the  case  in  2  Johns.  Ch. 
a  deed  from  Comfort  Sands,  to  his  brother 
Robert,  was  declared  to  be  fraudulent  and  vwd, 
because  (1)  the  consideration  was  inadequate. 
(2)  There  was  no  proof  that  the  consideration 
was  paid  or  secured.  (3)  The  grantor  continued 
in  possession,  exerdsing  acts  of  ownership.  (4> 
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That  there  were  many  drcunutances  attending 
the  execution  of  the  deed,  showing  that  it  was 
not  a  bona  fide  sale.  The  bill  had  been  taken 
for  confessed  against  the  grantor,  but  the 
grantee  had  denied  fraud.  In  this  case,  the 
chancellor  said  that  if  this  deed  is  admitted  to 
be  fraudulent  on  the  part  of  the  grantor, 
there  would  be  difficulty  in  allowing  it  to 
stand,  even  if  the  grantee  was  innocent.  But, 
in  this  case,  the  grantor  and  grantee  were 
the  sole  parties.  The  vice  of  the  deed  was  in 
its  consideration,  in  its  not  being  intended  or 
used  as  a  bona  fide  transfer  of  other  property, 
and  in  other  circumstances,  in  all  which  the 
grantee  necessarily  participated.  The  chancellor 
-did  not  decree,  nor  did  he  think  himself  justi- 
fiable in  decreeing,  against  the  grantee,  on  a 
tnll  taken  for  confessed  agunst  the  grantor. 
Yet,  this  eirenmstance  established  the  fraud  of 
the  grantor  as  completely  as  it  could  be  estab- 
oa"]  lished  by  testimony.  'Why  did  he  not 
proceed  upon  ttiia  fact!  The  reason  is,  that  it 
mratd  -not  suetain  »  detrec  against  the  grantee. 
We  think  that  this  declaration  has  been  pressed 
much  farther  in  argument  than  the  eminent 
judge  who  nude  it  would  be  willing  to  carry  it. 

The  opinion,  that  Chancellor  Kent  intended 
to  confine  this  observation  to  the  particular 
case,  is  strengthened  by  a  reference  to  the  au- 
thority on  which  he  relies.  He  cites  Huguenin 
V.  Baseley,  14  Vesey's  Rep.  273,  in  which  case 
the  Lord  Chancellor  said:  "With  regard  to  the 
interests  of  the  wife  and  children  of  the  defend- 
antt  there  was  no  personal  interference  on  their 
part  in  the  transactions  that  have  produced  this 
«uit.  If,  tiierefore,  their  estatei  are  to  be  taken 
from  them,  that  relief  must  be  given  with  ref- 
erence to  the  conduct  of  other  persons;  and  I 
should  regret  that  any  doubt  could  be  enter- 
tained whether  it  is  not  competent  to  a  court  of 
«quity  to  take  away  from  third  persons  the 
benefit  which  they  have  derived  from  the  fraud, 
imposition  or  undue  inBuence  of  others." 

These  expressions  were  used  in  a  ease  in  which 
Baaeley  had  obtained  from  Mrs.  Huguenin,  by 
means  which  the  court  pronounced  fraudulent, 
a  aettlement  of  her  estate,  after  her  death,  upon 
liinuelf,  his  wife  and  children.  No  considera- 
tion moved  from  the  wife  and  children.  They 
were  volunteers  claiming  under  a  fraudulent 
-deed,  obtained  by  a  husband  and  a  father,  acting 
for  their  interests  as  well  as  his  own.  In  this 
case,  the  chancellor  said:  "He  should  re|p^ 
•S*]  *that  any  doubt  should  be  entertained 
whether  it  is  not  competent  to  a  court  of  equity 
to  take  away  from  third  persons  the  benefit 
which  they  have  derived  from  the  fraud,  im- 
position or  undue  influence  of  others."  We 
should  join  in  that  regret.  But  the  distinction 
between  a  declaration  that  a  third  person,  a 
mere  volunteer,  claiming  under  a  deed  fraud- 
ulently obtained  by  a  person  acting  for  his  in- 
terest, can  be  reached  by  a  court  of  equity, 
thon^  such  volunteer  had  *^o  personal  inter- 
ference in  the  transaction,"  and  a  declaration 
that  every  person  claiming  under  such  a  deed 
for  a  valuable  consideration,  thoii'rh  entirely 
untainted  by  the  fraud,  and  unconnected  with 
those  concerned  in  it,  must  necessarily  lose  his 
property,  ia  too  obvious  not  to  be  perceived, 

The  cases  tsted  by  the  Tx>rd  Chancellor,  in 
■upport  of  his  opinion,  which  are  also  referred 
to  in  Hildreth  T.  Sands,  are  all  cases  in  which 
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the  third  person  affected  by  the  fraud  claimed 
as  a  volunteer,  and  was,  in  some  measure,  con- 
nected with  the  party  practicing  the  imposition. 
The  mischief  which  these  decisions  were  in- 
tended to  reach,  was  the  attempt  (to  use  the 
language  of  Lord  Chief  Justice  Wilmot)  "to 
purify  the  gift,  by  partitioning  and  cantoning 
it  out  amongst  his  relations  ana  friend."  Tliat 
a  question  could  exist  in  such  a  caae,  furnishes 
a  ver^  strong  argument  in  favor  of  the  parties 
claiming  under  this  deed. 

The  very  respectable  opinion,  then,  of  Chan- 
cellor Kent,  does  not  bear  upon  this  case,  nor 
have  we  found  in  the  books  any  decision  which 
'does  bear  upon  it,  so  as  to  affect  the  [*94 
creditors  who  claim  under  the  deed  of  the  31st 
of  December,  1819.  We  think,  then,  there  is  no 
error  in  this  first  instruction  given  by  the  court 
to  the  jury. 

The  counsel  for  the  plaintiff  moved  the  court 
to  instruct  the  jury  "that  if  they  should  be  of 
opinion,  from  the  evidence,  that  the  deed  was 
devised  and  executed  by  Fitzhugh,  and  pro- 
cured and  excepted  by  Marbury,  with  the 
motive  and  intent,  and  for  the  purpose  and  ob- 
ject, of  suppressing  a  prosecution  against  said 
Fitzhugh,  by  prevailing  with  the  holders  of  the 
said  forged  notes  to  forebear  and  forego  a  pros- 
ecution for  the  said  forgeries,  that  then  the 
said  deed  is  fraudulent  and  void  in  law  as 
against  the  plaintiff." 

In  discussmg  the  propriety  of  refusing  to 
give  this  instruction,  it  may  be  proper  to  ob- 
serve that  there  is  no  error  in  rejecting  a  motion 
of  this  description,  unless  it  ought  to  have  pre- 
vailed in  the  very  terms  in  wh^h  it  was  made. 
Nor  is  a  court  to  be  required  to  ffT6  opinions 
on  abstract  propositions  not  supported  by  any 
evidence  in  the  cause.  The  language  in  which 
counsel  addressed  this  application  to  the  i»urt, 
presents  different  ideas  to  the  mind,  and  ia 
susceptible  of  different  constructions.  The 
court  is  required  to  say  that  the  deed  is  void  if 
executed  by  Fitzhugh,  and  procured  and  ac- 
cepted by  Marbury,  with  the  intent  of  sup- 
pressing the  prosecution,  by  prevailing  with 
the  holders  of  the  said  forged  notes  to  forbear 
and  forego  a  prosecution  for  the  said  forgeries. 
If  this  was  to  be  the  effect  of  *the  deed  [*9S 
itself,  unaccompanied  by  any  stipulations  which 
were  to  be  the  condition  of  its  application  to 
the  purposes  for  which  it  professes  to  be  made, 
then  the  instruction  would  have  contradicted 
that  previously  given,  and  was  properly  with- 
held. But  if  the  counsel  is  to  be  understood 
as  praying  the  court  to  say  that  if  the  deed  was 
to  be  used  by  Marbury,  as  an  instrument  by 
which  to  procure  the  suppression  of  the  pros- 
ecution, that  being  the  condition  on  which  the 
holders  of  the  forged  notes  were  to  entitle  them- 
selves to  its  advantages,  it  was  fraudulent  and 
void  as  to  the  plaintiff,  there  can  be  no  doubt 
that  the  instruction  ought  to  have  been  given, 
unless  the  court  was  satufied  that  there  was  no 
evidence  in  the  cause  to  which  it  could  apply. 

The  second  motion  is,  in  substance,  that  if 
the  jury  find,  from  the  whole  evidence,  that 
the  deed  was  executed  for  the  intent  and  pur- 
pose afore -mentioned,  and  that  the  preferred 
creditors  accepted  the  agency  of  the  said  Mar- 
bury, and  adopted  his  act  in  procuring  and  ae> 
oepting  said  deed,  it  is  competent  to  the  jury 
to  infer  a  notice,  either  actual  or  constmotivet 
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to  the  pi«ferred  creditors,  through  their 
said  agent,  of  the  illegal  oonsideimtioD,  intent 
and  object  of  the  said  deed. 

This  instnietion  vaa  refused,  twcaun  there 
was,  in  the  opinion  of  the  court,  no  evidenee  to 
authorize  the  conclusions  of  fact,  in  the  mak- 
ii^  of  which  the  law  was  to  arise.  There  was 
no  error  in  refusing  it  on  this  ground.  There 
would  have  been  error  had  there  heen  testimony 
96"]  *in  the  cause  to  authorize  the  conclusions 
of  fact  assumed.  The  counsel  also  moved  the 
court  to  instruct  the  jury  that  if  the  preferred 
creditors  named  In  the  said  deed,  or  any  other 
creditors  of  the  said  Fitzhugh,  have  not  ac- 
cepted or  claimed  any  benefit  under  it,  and  that 
the  same  remains  the  mere  act  of  Marbury  and 
Fitzhugh,  without  any  participation  before  or 
after,  on  the  part  of  the  preferred  or  other  cred- 
itors of  the  said  Fitzhugh,  then  the  said  deed 
is  fraudulent  and  void  as  against  the  plaintiff. 

The  court  refused  to  give  this  instruction. 
Jn.  discussing  the  propriety  of  this  opinion,  it 
becomes  necessary  to  inquire  whether  the  deed 
remained  imperfect,  passing  nothing  in  law  to 
Marbury,  until  it  received  the  assent  of  the 
creditors.  Upon  its  face  it  purports  to  transfer 
the  property  immediately,  without  any  act  on 
the  part  of  the  creditors  or  others.  It  is  in* 
cumbent  on  the  plaintiff  to  show  tliat  this  is 
not  its  legal  operation. 

It  will  be  very  readily  conceded  that,  had  the 
creditors  disclaimed  the  advantages  proffered 
to  them  in  this  deed,  or  loolced  on  as  uncon- 
eemed  spectators  while  the  property  was  ap- 
plied by  Marbury  to  the  use  of  Fitzhugh.  these, 
or  other  circumstances  tending  to  show  that 
the  deed  was  not  made  in  good  faith  for  the 
purposes  expressed  in  it,  would  have  induced 
a  court  of  chanceiy  to  set  it  aside,  or  have  jus- 
tified a  court  of  Law  in  Instnieting  a  jury  to 
consider  it  as  fraudulent.  But  nothing  of  this 
sort  is  alleged.  The  single  inquiry  is,  whether 
97*]  the  assent  of  the  'creditors  be  necessary 
to  the  completion  of  the  deed.  If  it  be,  then 
the  title  to  the  property  it  purported  to  convey 
remained  in  Fitzhugh  until  such  assent  should 
be  given,  and  might  be  subjected  to  this  attach- 
ment. If  the  instrument  was  complete  with- 
out such  assent,  then  the  property  passed  im- 
mediately to  Marbury  for  the  purposes  of  the 
deed,  and  did  not  remain  liable  to  attachment. 

Deeds  of  trust  are  often  made  for  the  benefit 
of  persons  who  are  absent,  and  even  for  per- 
sons who  are  not  in  being.  Whether  they  are 
for  the  payment  of  money,  or  for  any  other 
purpose,  no  expression  of  the  assent  of  the  per- 
sons for  whose  benefit  they  are  made,  has  ever 
been  required  a*  preliminary  to  the  vesting  of 
the  legal  estate  in  the  trustee.  Such  trusts 
have  always  been  executed  on  the  idea  that  the 
deed  was  complete  when  executed  by  the  par- 
ties to  it.  The  counsel  for  the  plaintiff  could 
mean  no  more  than  to  insist  that  the  omission 
of  the  creditors  to  assent  to  the  deed,  or  claim 
under  it,  was  such  evidence  of  fraud  that  the 
jury  ought  to  find  it  fraudulent.  Let  this  cir- 
cumstance be  examined. 

Real  creditors  are  rarely  unwilling  to  receive 
their  debts  from  any  hand  which  win  pay 
tliein.  No  raoh  unwiuingnesa  can  be  gratuit- 
ously ascribed  to  the  holders  of  forged  notes. 
Unless  there  be  proof  to  the  eontrary,  the 
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banks  must  be  considered  as  willing  to  receive 
payment  from  Mr.  Marbury,  or  any  other  per- 
s<ni,  from  the  proceeds  of  the  sates  of  this  prop- 
erty, or  from  any  *other  fund.  This  [*tS 
deed  was  executed  on  the  81st  day  of  January^ 
1819,  and  the  attachment  was  sued  out  on  the 
10th  of  February,  1820.  Time  was  required  to 
sell  the  property,  and  to  collect  the  proceed* 
of  the  sales.  It  is  not  alleged  in  the  etatementr 
on  which  the  opinion  of  the  court  was  prayed, 
that  any  notes  fell  due  before  the  attacnmenta 
were  issued,  and  remained  impaid.  These  cir- 
cumstances do  not,  we  think,  afford  any  gronnd 
for  the  presumption  that  the  deed  was  fraudu- 
lent, so  that  the  property  it  purported  to  con- 
vey was,  on  the  10th  of  February,  the  property 
of  Fitzhugh,  and,  consequently,  liable  to  be 
taken  by  this  attachment. 

The  counsel  for  the  plaintiff  then  moved  the- 
court  to  instruct  the  jury  that  if  the  great  ma- 
jority in  number  and  value,  of  the  creditors  of 
the  said  Fitzhngfc,  were,  by  means  of  said  deed, 
unjustly  and  purposely  hindered,  delayed  and 
defeated,  in  their  proper  suits  and  remedies, 
for  the  recovery  of  their  said  debts,  on  the  ab- 
sconding of  Fitzhugh,  and  that  the  deed  was 
executra  with  the  purpose  of  defeating  all  legal 
recourse  in  behalf  of  such  majority  of  creditors- 
against  the  property  and  effects  which  said 
Fitzhugh  intended  to  leave  behind,  and  did 
leave  behind  him,  then  the  said  deed  is  fraudu- 
lent and  void.  This  instmetion  also  was  re- 
fused. 

The  right  of  a  debtor  to  prefer  particular 
creditors,  where  no  bankrupt  or  other  law  pro- 
hibiting such  preference  exists, , is  not  ques- 
tioned. Yet  such  preference  defeats  all  other 
creditors,  whether  they  amount  to  a  majority 
in  number  'and  value  or  not.  The  court  [*99' 
ought  not  to  have  left  it  to  the  jury  to  defeat 
this  right,  because  they  might  tUnk  it  unjust. 
The  instruction  prayed  by  the  counsel,  if  given, 
would  have  defeated  it. 

The  last  prayer  of  the  plaintiff  supposes  that 
the  deed  was  obtained  for  the  purpose  of  being- 
used  as  the  means  of  suppressing  the  prosecu- 
tion; and,  farther,  that  Marbury  acted  as  the- 
agent  of  the  preferred  creditors.  The  refusal 
of  the  court  to  give  this  instruction  must  have- 
been  founded  on  the  opinion  that  the  quesUon 
was  entirely  alntract  in  its  nature.  If  there 
was  any  evidence  tending  to  this  conclusion, 
which  ought  to  have  been  submitted  to  the  jury, 
the  instruction  ought  to  have  been  given.  But 
if  there  was  no  such  evidence,  the  court  could 
not  be  required  to  say,  hypothetieally,  what 
would  be  the  law  had  the  evidence  existed. 

This  court  is  of  opinion  tiiat  the  Cirenit 
Court  erred  in  admitting  the  record  of  the  deed 
offered  in  evidence  to  be  read  to  the  jury  with- 
out any  evidence  that  the  original  was  not  in 
the  power  of  the  party  offering  the  copy.  The 
judgment,  therefore,  is  to  be  reversed,  and  the 
cause  remanded  to  the  said  court,  with  direc- 
tions that  the  verdict  be  set  aside,  and  a  venire- 
fadas  de  novo  be  awarded.* 


1. — ^Tbe  Keneral  principal  tbst.  In  tbe  abseoee  of* 
any  express  proTisfous  of  a  tankrapt  law  applica- 
ble to  Che  cose,  a  debtor  has  a  right  to  prefer  eoc 
creditor  to  anotber,  hj  actaal  parment,  or  a  trans- 
fer to  the  creditor  hlmseU,  or  or  an  asalgnmeat  In 
ttost,  If  tbs  creditor  be  a  party  te  tbe  oaslsniBeBt.. 
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lOS*]       ['Chancery.  Fraudulent  Deed.] 
.  STEPHEN  HABDmO  et  al.,  Appellants, 

T. 

ASA.  HAMDT  and  CALEB  WHEATOK, 
Beepondenta. 

ASA  HAin>T  and  CALEB  WEEATOIT, 
Appellanta, 

T. 

STEPHEN  EtARDZNO  et  al.,  RespondentB. 

Then  mast  be  ■afflcleot  eqaity  apparent  on  the 
face  of  the  bill  to  warrant  the  court  In  grantlDE 
Oie  relief  prayed^  and  the  material  facte  on  whlen 
the  plaintiff  rellee  must  be  flo  dUtlnctly  allf«ed  as 
to  put  them  la  Issue. 

A  court  of  equity  has  Jurisdiction  of  a  suit 
brought  by  belrs-at-law  to  set  aside  a  conveyance 
of  lands  obtained  from  their  ancestor  by  undue  In- 
fluence, he  being  so  Infirm,  In  body  and  mind,  from 
old  age,  and  .other  circnmstances,  as  to  be  liable 
to  fanposltfon.  atthoagh  his  weakness  doei  not 
amoont  to  Insanity. 

Tbe  same  jurisdiction  may  be  ezerclaed  where 
one  of  the  helrs-at-law  has,  with  the  consent  of 
tbe  others,  tsk,eQ  such  a  deed,  upon  an  agreement 
to  consider  it  as  a  trust  for  the  maintenance  of 
the  grantor,  and,  after  his  death,  for  the  benefit 
of  bTs  heira,  and  tbe  grantee  r^oiea  to  perform 
the  trust. 

Under  what  clrcnntatances  such  a  conyeyance  may 


be  allowed  to  stand  as  securUy  for  aetnal  adranees 
and  ehargea,  and  set  nslde  for  all  otber  niirposes. 

In  sacb  a  case,  not  depending  on  tbe  absolate  In- 
sanity of  tbe  xrantor  at  the  time  of  executing  tbe 
conreyance,  the  court  may  determine  tbe  question 
of  capacity  wltboot  directing  an  Issue. 

The  yerdlct  of  a  jury  as  to  tbe  sanity  of  the 
grantor  at  the  time  of  executtaiB  sueb  a  convey' 
anee,  would  not  be  conclnslye,  Uie  court  being  com- 
petent io  determine  for  Itself  the  decree  of  weak- 
ness, or  of  imposition,  wUeh  will  Induce  It  to  set 
aside  the  instrument. 

Exceptions  to  the  rqmrt  of  a  master  are  to  be 
regarded  by  tbe  court  only  tft  Ua  M  tbey  are  sop- 

eirted  by  tbe  special  statements  of  the  'mas-  \*in4 
r,  or  by  a  dtstlnet  reference  to  tbe  particular 
portions  of  testlmoM  on  which  the  par^  except- 
ing rtiles.  The  court  does  not  Investl^te  tbe  Items 
of  an  account,  nor  review  tbe  whole  mass  of  testi- 
mony taken  before  tiie  master.  - 

Rules  of  practice  In  accounting  before  a  nmster. 
In  a  suit  In  equity  brought  oj  helrs-aMaw  to 
set  aside  a  conveyance  obtained  from  their  ancps- 
tor  by  fraud  and  Imposition,  a  flnai  decree  for  tbe 
sale  of  tbe  property '  cannot  be  pronounced,  until 
all  the  heirs  are  brought  before  the  court  aa  par- 
ries. If  tbey  are  within  the  Jurisdiction.  - 

If  all  tbe  heirs  cannot  be  broucbt  before  the 
court,  the  undivided  Interest  of  those  who  are 
made  parties  may  be  sold. 


rn  HESE  were  cross  appeals  from  tlie  decrees 

X    of  the  Circuit  Court  of  Rhode  Island. 

The  bills  filed  in  the  court  below  by  the  ap- 
pellants, Harding,  and  Nancy,  his  wife,  ud 


or  subsequently  assents  thereto,  baa  been  settled 
100*]  Id  a  variety  ol  cases  In  the  different  *courts 
«f  this  country,  both  state  and  of  the  Union. 
Hatch  V.  Smith,  6  Uass.  Rep.  42;  Putnam  v. 
Dutch,  8  Mass.  Bep.  287;  Wldgery  t.  Haskell,  B 
Mass.  Rep.  144 ;  Stevens  v.  Bell,  6  Mass.  Rep. 
339;  Thomas  t.  Ooodwln,  12  Mass.  Uep.  14lt; 
Cushin?  V.  Uore,  IB  Mass.  Rep.  74 ;  Meeker  v.  Wil- 
ton, 1  Gallls.  Rep.  419  ;  Brown  v.  Mlnturn,  2  Oallia. 
Rep.  657 ;  H'Menomy  v.  Ferrers,  3  Johns.  Rep.  72 ; 
Wilkes  T.  Ferris,  5  Jobna  Bep.  885 ;  Pboinlx  v.  in- 
grabam,  5  Johns.  Rep.  412 ;  Hendricks  v.  Robin- 
son. 2  Johns.  Ch.  Rep.  283;  Murr»  t.  Riggs,  16 
Johns.  Rep.  S71 ;  Austin  t.  Bell,  W  Johna  Bep. 
442:  Wilt  T.  Franklin,  1  Blnn.  Bep.  602,  614; 
Bird  T.  Smith,  4  Dall.  Bep.  86,  In  note;  Llppin- 
FOtt  Y.  Barker,  2  Blnn.  Bep..  186:  Marbury  r. 
Brooks,  7  Wheat  Rep.  5SS. 

The  resulting  trust,  or  residuary  Interest,  re- 
maining to  tbe  assignor,  after  the  purposes  of  an 
assignment  fbr  tbe  payment  of  debts  are  satisfied, 
does  not  avoid  the  deed,  unless  It  be  made  mala 
fide,  and  for  the  sake  of  tbe  resulting  trust ;  nor  la 
•uch  interest  liable  to  execution  against  tbe  grant- 
«r's  property.  Wilkes  t.  Ferris,  6  Johns.  Bep.  836. 
But.  wucre  an  assignment  was  made  In  trust,  (1) 
to  pay  certain  preferred  cr^itors;  (2)  to  pay  the 
other  creditors  of  the  assignor  on  condition  of 
their  releasing  their  demands;  (8)  In  ease  any  of 
them  should  refuse  to  release,  then  In  further 
trust  to  pay  sncb  of  tbe  creditors  of  the  assignor 
as  he  should  appoint.  Certain  of  tiiese  creditors 
« fused,  obtained  Judgment,  and  levied  on  tbe 
property  in  the  hands  of  (he  trustees.  It  was 
held,  that  tbe  trust  failing  aa  to  them,  resulted  for 
the  benefit  of  tbe  assignor,  and  the  deed  was,  there- 
fore, void  by  the  statute  of  frauds  as  to  the  other 
■creditors ;  and  being  void  in  part,  was  void  In  the 


whole.  Hyslop  CInrtc,  14  Johns.  Rep.  468.  But 
an  aaaignment  by  a  debtor.  In  truat,  with  a  power 
of  revocation,  la  fraudulent  only  as  regards  indg^ 
ment  creditors,  or  such  as  are  taking  mearorea  fa 
recover  their  debts  bj  suit.  Hurray  t.  Biggs.  IS 
Johns,  Bep.  671,  688.  It  would  therefore  seem 
that  an  assignment  like  that  la  Hyslop  t.  Clark 
would  be  good.  If  tbe  new  appointment  were  nude 
before  any  creditor  refusing  to  dtscharga  had  ob- 
tained a  Judgment,  or  brought  a  suit.  It  could 
not,  then,  be  said  to  be  mad.e  to  "delay,  binder  or 
defraud  ereditora,"  according  to  the  language  of  tbe 
statute  of  frauda  of  Bllzabetb.  Thus,  where  A. 
on  tbe  23d  of  March,  1798,  assigned  property  to 
B,  In  trust,  to  pay  him,  and  certain  other  credit- 
ors, *witb  a  power  of  revocation,  and  to  ['lOl 
appoint  new  trusts,  and,  on  the  3l8t  of  Hay,  1800, 
executed  an  irrevocable  deed  to  B.  In  trust,  haTlng 
before  made  several  Intermediate  deeds,  all  in  rera- 
tlon  to  tbe  same  subject,  and  reserving  the  same 

Eiwer  of  revocation;  it  was  determined  that  tbe 
St  deed  was  valid,  and  mlgbt  be  taken  in  connec- 
tion with  tbe  first,  and  no  rigbta  of  ereditora  hav- 
ing Intervened,  the  first  deed  was  confirmed  by  the 
last.  Hurray  v.  Rlggs,  16  Johns.  Bep.  571,  588. 
And  It  baa  been  held  in  the  state  of  Mew  York  that 
tbe  deed  of  asstgomoit  may  exclude  from  Its  bene- 
fits surb  creditors  as  neglect  or  refuse  to  assent  to 
the  assignment  within  a  limited  time,  throwing  the 
distributive  shares,  to  which  they  would  have  Men 
entitled,  Into  the  general  mass,  for  tbe  benefit  of 
the  other  creditors  provided  for  by  tbe  deed.  8.  C 
lb.  But  U  the  deed,  instead  ot  merely  excluding 
the  dissenting  creditors,  and  throwing  their  shares 
Into  the  general  mass,  reserves  the  shares  of  tbe 
dissenting  creditors,  and  directs  them  to  be  paid  to 
the  granlor  himself,  tbe  deed  of  assignment  is 
fraudulent  and  void.    Auatln  t.  Bell.  20  Jobns. 


Nora. — Insanity,  fraud,  etc..  In  avoidance  of  a 
4eed  in  equity. 

A  peraoD  of  non-sane  memory  was  formertv  held 
Incapable  of  making  a  deed.  See  Shep.  Touch.  56 ; 
Doe  V.  Dlngnowltty,  4  tba.  4  M.  Miss.  67 ;  Dickon 
V.  Johnson,  T  64.  464;  Den.  v.  Clark,  2  Ired.  N.  C. 
33. 

ilut  according  to  the  modem  decisions,  a  deed 
executed  by  a  person  of  non-sane  mind,  whether 
iDsane.  Imbecile,  or  an  idiot.  Is  voidable  rather 
than  void.  Hlles  Linxerman,  24  lod.  387 ; 
Walt  V.  Maxwell,  6  Pick.  217;  Hovey  v.  Hobson, 
S8  He.  461 ;  Dennett  v.  Dennett,  44  N.  B.  538. 

A  deed  may  be  avoided  on  account  of  dnmken- 
ness  of  tbe  maker.  Prentice  v.  Acorn,  2  PalRe,  30 ; 
Z>onelson  v.  Posey,  13  Ala.  762;  Freeman  v.  Htaats, 
8  N.  J.  Eq.  814';  See  Baton  v.  Perry,  20  Mo.  96: 
Belcher  r.  Belcher,  10  Terg.  Tenn.  121 ;  Woods  v. 
Pindell,  Wright.^  Ohio,  607;  Wamock  j.  Campbell, 
25  N.  J.  Eq.  48& 
«  Ij.  ed. 


A  deed  may  be  avoided  on  the  ground  of  duress 
but  only  upon  clear  and  conclusive  evidence.  Davis 
V.  Pox,  69  Ho.  125;  Brown  v.  Peck,  2  Wis.  261. 

The  threats  must  be  such  as  to  strike  with  fear 
a  person  of  common  firmness  and  constancy  of 
mind;  duress  by  mere  advice,  direction,  Infiuenee 
and  persuaaion  being  unknown  to  the  law.  Benett 
V.  French,  1  Conn.  864. 

A  threat  to  sue  Is  not  such  duress  as  will  avoid 
a  deed.  Harris  t.  Tyson.  24  Penn.  St.  847;  See 
Ollvarl  V.  Henger,  89  Tex.  76 :  Cook  T.  Hoore,  80 
Tex.  256 ;  Deputy.  Stanleford.  19  Cal.  808 :  Bak- 
T  V.  Morton.  l2^all.  INt;  See  also  V.  8.  t.  Child, 
12  Wall.  232. 

A  deed  obtained  by  fraud  is  void  as  against  the 
party  defrauded.  Jackson  v.  Summervllle,  13 
Penn.  8t  359 ;  Thompson  v.  Drake,  82  Ala.  90 : 
Bomers  t.  Pumpbrey,  24  Ind.  281 ;  Owln  v.  Hodge, 
4  Jones.  (N.  CT)  L.  168 :  0«ge  v.  Gage,  29  N.  H. 
t  638 ;  Hontgomet7  t.  Montgomery.  116  Mass.  227 ; 
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Sterling  Wheaton,  alleged  that  they,  with  four 
others  not  made  parties  to  the  suit,  together 
with  Caleb  Wheaton,  one  of  the  defendants, 
were  entitled,  u  heira-at-law  of  Comfort  Whea- 
ton, deceased,  to  the  real  property  mentioned 
in  the  bill,  and  situate  in  the  state  of  Bhode 
Island.  That  Comfort  Wheaton,  about  the 
year  1802,  becan  to  exhibit  symptoas  indicating 
a  loss  of  intellect,  and  soon  became,  from  vari- 
01U  causes  mentioned  in  the  bill,  incompetent 
to  the  management  of  his  estate,  and  died  in 
1810.  That,  under  these  circumstances,  the 
defendant,  C^eb  Wheaton  (his  son),  and  who 
acted  as  well  for  himself  as  in  behalf  of  the 
plaintiffs,  and  the  defendant  Huidy  (the  son- 
in-law  of  (Tomfort  Wheaton),  enta«d  into  an 
agreement  to  endeavor  to  take  his  estate  out  of 
his  hands,  and  to  preserve  it  for  the  benefit  of 
his  heirs-at-law.  That  it  was  agreed  that  Com- 
fort Wheaton  should  be  prevailed  on  to  convey 
105*]  his  real  property  to  •Handy,  for  a  nom- 
inal consideration,  who  should  forthwith  exe- 
cute an  instnunent  of  writing,  declaring  that 
he  took  and  held  the  same  in  trust;  first,  to 
provide  for  the  decent  support  of  the  grantor, 
during  hla  life;  and  after  &  full  remuneraUon 
for  his  expenses  and  tnnible  in  that  respect,  to 
hold  the  residue  of  the  Mtate  for  the  benefit  of 
the  heirs-at-law.    That,  on  the  9th  of  May, 


Rep.  442.  In  Massacbaaetts.  It  aeems  that  an  as- 
Blniment  In  trust  for  such  creditors  as  §tiould, 
'wftbln  a  certain  time,  become  parties  to  tbe  deed, 
and  release  their  demands,  la  void  as  against  the 
dliaentiDg  creditors.  iDsraham  v.  Qeyer,  13  Mass. 
Bep.  146.  But  see  Hastings  v.  Baldwin,  IT  Hans. 
Bep.  662.  In  PeonsTlvaoIa,  tbe  rule  to  be  ex- 
tracted from  the  declalona  seems  to  be,  that  wbere 
no  definite  time  is  limited,  or  a  period  very  remote, 
wltblD  wbicb  tbe  assent  of  creditors  la  to  be  giv- 
en, the  aasignment  la  considered  as  fraudulent. 
But,  wbere  a  reasonable  time  Is  limited,  witbin 
whlcb  the  trust  property  Is  to  vest  in  those  for 
whom  the  beneficial  interest  was  Intended,  It  la 
vklld.    Wbart.  Dig.  tit.  Deed,  1,  pi.  7U,  76. 

In  tbe  case  of  Murray  v.  Biggs,  15  Johns.  Bep. 
671,  688.  It  waa  held  by  the  Court  of  Chancery, 
and  tbe  Court  of  Brrora  ot  New  York,  that  a  reser 
vatlott,  in  the  vslgnment,  of  a  sum  aufflclent  for 
the  maintenance  of  the  aaslgnor  until  diacharged 
from  hla  debts,  does  not  invalidate  the  assignment ; 
though.  In  cose  of  a  deficiency,  tbe  creditors  are 
entitled  to  bave  tbe  part  reserved  applied  in  satlK- 
factlon  of  their  debts.  But,  in  the  recent  case  of 
Mackle  v.  Cairns,  whlcb  has  not  yet  been  reported, 
It  was  determined  tbat  aucb  a  reservation  ren- 
dered the  conveyance  totally  void. 

Aa  to  the  question  how  far  tbe  fact  of  the  pos- 
session of  the  property  assigned,  atlU  contlnuloK 
loa«]  In  the  grantor,  would  affect  the  validity  "of 
tbe  deed.  It  seems  to  be  generally  considered  that 
If  the  possession  of  tbe  grantor  be  conslatent  with 
the  deed,  as  when  tbe  possession  la  continued  at 
the  reoueat,  and  for  the  benefit  of  the  assignees, 
for  their  convenience  In  making  the  sale,  or  whem 
Oie  property  is  at  sea,  or  out  of  tbe  country.  If 


Young  V.  Pate,  4  Yerg.  Tenn.  164 ;  Ooodhae  v.  Ber- 
rien, 8  Sand.  Cb.  680. 

A  deed  may  be  set  aside  by  undue  influence 
where  relations  of  confidence  exist  between  the 
parties,  and  the  deed  Is  the  result  of  an  improper 
exercise  of  such  relations.  Tbe  relation  may  be  of 
any  kind  Implying  confidence,  as  trustee  and  bene- 
ficiary, attorney  and  client,  parent  and  cblld, 
guardian  and  ward,  physician  and  patient,  nurse 
and  Invalid,  confidential  friend  or  adviser.  Express 

Eroof  of  such  Influence  need  not  be  made,  but  wIM 
i  implied  from  the  known  relation  of  the  parties. 
Bayliss  v.  WIlIieDiB,  6  Coldw.  Tenn.  440;  Turner  v. 
Turner,  44  Mo.  635;  Green  v.  Green,  9  Grntt.  Va. 
330;  Hlllican  v.  Mllllcan,  24  Tex.  426;  Siittles  v. 
Hay.  6  Ired.  <N.  C.)  Bq.  124 ;  Corblt  v.  Corbit,  7 
Iowa,  60 ;  Fuller  v.  Fuller.  44  Ala.  301. 
.  Fair  argument  and  persuasion  may  be  used  with- 
out bavins  the  effect  of  avoiding  a  deed.  Tajlor 
490 


1805,  Handy  did  procure  such  conveyance,  for 
the  nominal  consideration  of  $2,178,  from  Com- 
fort Wheaton,  and  entered  upon,  possessed  and 
enjoyed  the  property  in  question;  but  that  he 
refused  to  execute  any  declaration  of  trust  a» 
be  had  agreed,  but  held  the  property,  claiming- 
it  as  his  own.  The  bill  then  allep:ed  that  thf: 
defendant,  Caleb  Wheaton,  after  the  death  of 
his  father.  Comfort  Wheaton,  acting  on  behalf 
and  for  the  benefit  of  the  heirs,  procured  let- 
ters of  administration  of  the  personal  estate- 
of  Comfort  Wheaton  to  be  issued  by  th*  proper 
court,  and  caused  such  further  proceedings  to- 
be  had  as  that  the  administrfttor  exposed  to 
sale  the  real  property  before  mentioned,  wliicli 
had  been  conveyed  to  Handy,  and  that  Caleb 
Wheaton  became  the  purchaser  thereof,  for  the 
general  benefit  of  the  heirs.  That  various  8uit» 
at  law  had  resulted  from  these  _  transactions 
(and,  among  others,  an  ejfctment  broiisbt  by 
the  defendant,  Handy,  against  tbe  defendant, 
Caleb  Wheaton),  by  which  the  value  oi  tin* 
property  had  been  much  deteriorated.  Tht> 
bill  then  prayed  for  an  accoimt  respecting  the 
property;  that  a  decree  might  be  rendered,  ex- 
onerating It  *from  the  deeds  to  the  de-  [*10s 
fendant,  Handy,  after  satisfying  his  just 
elainiB,  and  ordering  one-flfth  part  of  the  real 
estate  to  be  set-off  to  the  plaintiff,  Kancy 


poaaessloo  Is  taken  by  tbe  trustees  within  a  con- 
venient and  reasonable  time,  tbe  conveyaoce  will 
be  valid.  Vredenberg  v.  White,  1  Johns.  Caa.  156 ;. 
Meeker  v.  Wllaoo,  1  Gallls.  Rep.  419;  Dawes  v. 
Cope,  4  Binn.  Bep.  258 ;  Wilt  v.  Fmnklln,  1  Binn. 
Bep.  517;  Putnam  v.  Dutch,  8  Muaa.  Bep.  287;. 
LIpplncott  V.  Barker,  2  Binn.  Bep.  174.  So,  a. 
delivery  of  the  key  of  tbe  warehouse  In  which  tbs 
goods  ere  stored.  Is  a  auOlclent  delivery  to  trans- 
fer tbe  property.  Wilkes  v.  Ferris,  6  JObna.  Bep. 
335.  So  is  a  delivery  of  the  receipt  of  the  store- 
keeper for  the  goods.  It  being  the  regular  Oocn~ 
mentary  evidence  of  tbe  title.  lb. 

As  to  the  effect  of  an  assignment  for  the  benefit 
of  creditors  (whether  under  a  bankrupt  law,  or  fa 
voluntary  private  assignment,  valid  by  the  lex  locD^ 
on  property,  or  the  rights  of  creditors,  in  another 
state  or  country  than  that  where  the  assignment  1» 
made,  see  Hatch  v.  Smith,  6  Mass.  Rep.  42 ; 
WIdgery  v.  Haskell,  6  Mass.  Bep.  144;  Harri- 
son V.  Sterry,  6  Cranch's  Bep.  289;  Ingrahank 
V.  Geyer,  13  Mass.  Bep.  146;  Le  Chevalier  v. 
Lynch,  Dougl.  Rep.  170 ;  Hunter  v.  Pots,  4  Term- 
Rep.  182 ;  Milne  v.  Morton,  6  Binn.  lie)}.  353 . 
Burke  V.  M'ClaIn,  1  Harr.  &  M'Uenry's  Rva.  SdS  u 
Taylor  v.  Geary.  Klrby's  Bep.  313 ;  Wallace  t> 
Patterson,  2  Harr.  &  McHenry's  Itep.  463;  Ward. 
V.  Morris,  4  Harr.  &  M'Uenry's  Rep.  330.  'I'hls- 
point  was  mucb  discussed  lu  the  case  of  llolnies 
V.  Bemsen,  4  John's  Cb.  Bep.  460;  S.  C.  20  John'H. 
Rep.  229,  where  all  the  authorities  on  the  aubject 
will  be  found  collected.  Even  after  these  very 
learned  nnd  able  discussions.  It  must  still  be  con- 
sidered as  an  unsettled  question  of  International 
law. 


V.  Taylor.  6  Ired.  (N.  C.)  Bq.  124 ;  Bowles  v.  Wat- 
ham,  54  Mo.  261. 

The  deed  of  a  lunatic  is  voidable,  and  may  be- 
avolded  by  bimself,  or  his  heirs,  or  by  one  to  whouk 
he  conveys  after  the  recovery  of  sanity,  or  during, 
a  lucid  interval.  Breckcnbrldge  v.  Oimsby,  i  J.  f. 
Marsh.  254 ;  Cates  v.  Woodson,  2  Dana,  4ri2. 

Insanity  not  a  defense  to  a  contract  made  by  a 
person  In  good  faith,  and  for  a  full  consideration 
paid,  and  without  the  knowledge  of  the  Insanity  of 
the  other  party,  or  such  information  as  would  lead, 
a  prudent  person  to  a  belief  of  his  Incapacltr. 
Matter  of  Beckwith,  3  Hun,  443 ;  6  Thomp.  &  C. 
Y.  13;  Eaton  v.  Eaton,  8  Vroom,  108;  18  Am.  R. 
716;  Younger  v.  Skinner,  1  McCarter.  380:  Mot- 
thelrseo  v.  McMabon,  38  N.  J,  Law,  636 ;  Beavan  v. 
McDonnell.  9  Excb.  309 ;  Elliott  v.  Luce,  7  Deyl. 
M.  it  Q.  476 ;  Beals  v.  Lee.  10  Penn.  St  56 :  Naee- 
V.  Boyer,  80  Penn.  Bt  99;  State  Bk.  v.  HcCoy^ 
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Harding,  and  one-fifth  to  the  plaintiff,  Sterling 
Wheaton,  and  for  general  relief. 

The  answer  of  the  defendant.  Handy,  denied 
that  Comfort  Wheaton  was  incapable  of  con- 
veying his  property  when  the  deeda  of  the  9th 
of  May,  1805,  were  executed;  and  insisted  that 
his  intellect  was  perfectly  sound  at  that  time. 
It  also  denied  that  he,  the  defendant,  pur- 
chased as  a  trustee,  and  averred  that  he  was  a 
purchaser  for  a  valuable  and  ftill  consideration. 
The  answer  of  the  other  defendant,  Caleb 
Wheaton,  admitted  the  allegations  of  the  bill, 
and  submitted  to  any  decree  the  court  might 
tliink  equitaUe. 

A  great  mass  of  testimony  ti^en  in  the  court 
below  appeared  in  the  reotml,  which  was  very 
contradictory  as  to  the  capacity  of  Comfort 
Wheaton  to  make  the  conveyance  in  question. 

The  Circuit  Court,  by  its  interlocutory  de- 
cree, directed  that  the  deeds  of  the  9th  of  May, 
1805,  should  be  set  aside,  as  having  been  ob- 
tained by  false  impressions  made  on  a  mind 
enfeebled  by  old  age,  utd  Tarions  otiier  causes; 
«id  that  an  account  of  the  receipts  and  dis- 
barsementa  of  the  defendant,  Handy,  should 
be  taken,  uid  that  he  should  be  credited  for  all 
advances  made,  ud  charges  incurred,  for  the 
maintenance  of  Comfort  Wheaton  during  hii 
life-time,  and  for  repairs  and  improvements 
made  on  the  real  estate.  Exceptions  were  filed 
107*]  by  both  parties  to  the  report,  'which 
was  conmmed  by  the  eourt  bdow.  The  final 
decree  declared  that  the  real  estate  conveyed  to 
the  defendant.  Handy,  should  stand  charged 
with  the  amount  of  the  balance  of  the  account 
due  to  him;  that  the  same  should  be  sold,  and 
tiie  proceeds  brought  into  court;  that  the  said 
balance  should  be  paid  to  him,  deducting  his 
proportion  of  the  charges,  etc,  and  the  residue, 
deducting  their  proportions,  etc.,  should  be 
paid  over,  and  distributed  among  the  heirs-at- 
law  of  Comfort  Wheaton.  If  thne  be  any 
■neh  h^Ts,  not  made  parties,  they  to  be  at 
liberty  to  come  in  under  the  decree,  and  re- 
ceive their  shares,  paying  their  proportions  of 
costs  and  expenses;  otherwise  to  be  excluded, 
"niat  each  party  before  the  oonrt  should  pay 


his  own  cofits,  excepting  the  fees  of  the  of- 
ficers of  the  court,  which  should  be  a  charge- 
on  the  property,  and  borne  by  the  parties  ac- 
cording to  their  respective  proportions  of  inter- 
eat  in  the  proceeds  of  the  sale. 

From  this  decree  both  parties  appeal. 

Mr.  Wheaton,  for  the  original  plamtiffs,  mad* 
the  following  points: 

1.  That  the  decree  ought  to  be  reversed,  so- 
far  as  it  declared  that  the  real  property  should 
stand  charged  with  the  advances  made  by  the 
defendant,  Handy. 

2.  That  it  ought.  In  all  other  respects,  to  hei 
affirmed. 

On  the  first  point,  he  contended,  that  the- 
deeds  having  been  obtained  by  the  imptwition 
of  the  grantee  on  the  grantor,  the  property 
ought  not  *to  stand  charged  with  the  [*XOft 
expenses  incurred  by  the  former.  That,  even- 
supposing  him  to  have  held  as  a  trustee  during 
the  life-time  of  the  plaintiff's  ancestor;  after 
that  period  he  ceased  to  hold  in  that  capacity^ 
and  became  a  mala  fldei  possessor,  who  waa 
not  entitled  to  be  allowed  for  improrementa- 
made  on  the  land.* 

On  the  second  point,  he  argued,  (1)  as  to  th» 
objection  made  in  the  court  below,  of  the  de- 
fect of  jurisdiction  in  that  court,  that  the- 
words  of  the  judiciary  act  of  1789,  c.  20,  s.  16, 
providing  that  suits  in  equity  should  not  be- 
sustained  in  the  courts  of  the  Union,  "in  any 
case  where  plain,  adequate,  and  complete  rem- 
edy, can  be  had  at  law,"  were  not  intended  to> 
abridge  the  equity  jurisdiction  of  those  courts; 
that  it  had  been  frequently  determined  that 
the  proceedings  in  those  courts  were  to  be- 
acconling  to  the  English  system  of  equity,  both, 
as  to  principles,  practice,  and  jnrisdietitni;* 
that  fraud  and  tnut  were  familiar  subjects  of 
cc^;nisance  in  the  Court  of  Chaneery;  and  that 
equity  often  interfered  to  redresa  fraud,  evaw 


1.  — Oreeu  v.  BIddle.  8  Wheat  Rep.  77-83 ;  2  Tes> 
Sen.  Rep.  516 ;  2  Ves.  Rep.  281 :  Belt's  Supple- 
meat.  84S,  896 ;  1  -Bro.  CIt.  Rep.  420. 

2.  — RoblDBon  V.  Campbell.  8  Wheat  Rep.  221 
United  autes  v.  Howland,  4  Wheat  Bep.  108.. 


88  Fenn.  St.  204;  Lancaster  Coanty  Bank  v. 
Moore.  78  Penn.  St  407 ;  21  Am.  R.  24 :  Bfolton  v. 
Camronx,  2  Bxcb.  487 ;  wilder  v.  Wmkiej,  84  lad. 
181 ;  Uneoln  v.  Bactaoaster,  82  Tt  658. 

A  court  of  equity  wUl  set  aside  a  eonveyanee 
whleb  baa  been  obtained  b7  undoe  influence  over  a 

Strson  wbo  is  weak  or  Imbedle  in  mind.  Bojree  v. 
rondr.  3  Pet.'  210. 

Tbe  fact  tbat  tbe  mortgagee  waa  the  pastor  of 
the  mortgageor,  does  not  expose  the  deed  to  bus- 
olclon  of  undue  Influence.  Jaekson  v.  Asbton,  11 
nt  229. 

A  deed  b7  one  In  weak  state  of  mind,  of  all  bta 
property  to  bfs  brother.  In  whom  be  had  entire 
confidence,  and  wbo  bad  graat  influeaee  over  btni, 
and  where  a  fair  consideration  Is  not  clearly 
shown,  will  not  be  supported.  HcCraw  v.  Davis,  2 
Ired.  Eg.  618. 

Deeds  by  a  woman,  immediately  before  marriaRe, 
givliui  away  her  property,  without  knowledge  of 
ber  intended  husband,  are  fraudulent  as  to  the 
husband.    Walker  v.  Armlstead.  2  Letgh.  11. 

Deeds  by  a  ward  to  a  goardlan,  Just  after  ward 
arrives  at  full  age,  before  deliverlnc  of  ward's  es- 
tate, and  without  any  settlement  of  accounts,  are 
void  on  a  principle  of  public  policy,  without  proof 
of  actual  fraud.   Walker  v.  Armlstead,  2  Lelffh.  11. 

A  deed  from  an  old  man.  easily  Imposed  upon, 
and  Incapable  of  bnslneBS,  for  a  sum  greatly  under 
value,  parcbaset  taking  advantage  oi  variance  be- 
tween grantor  and  his  son,  and  uslDtr  pretenses  not 
Intended  to  be  realise^  set  aside.  Keeble  v.  Cam- 
mins,  5  Hayw.  48. 
•  L.  ed. 


Deed  by  a  weak  man,  in  necessitous  dreumstan- 
ces,  for  a  most  inadequate  jrice,  set  aside.. 
Bunch  V.  Hurst,  8  Desau.  27tf;  Wbitehom  v.- 
Hines,  1  Manf.  667. 

A  court  of  equity  has  Jjirlsdletlon  to  declare- 
deeds  and  other  instruments  void,  and  order  tli«B> 
to  be  cancelled  and  delivered  up.  Stewart  v. 
Dail^,  LItt  Sel.  Ca.  212;  Thompson  v.  Orabam. 
1  Paige.  884;  Johnson  v.  Cooper,  2  Xetger,  624;: 
Jones  V.  Perry,  10  Yerg.  59. 

Acquiescence  may  amount  to  conflrmatlon  eft 
deed,  voidable  for  Imbecility  or  fraud.  Jones  v^ 
Evans,  7  Dana,  96;  Breckenbrldge  v.  Floyd,  7 
Dana,  459. 

A  deed  voidable  1^  an  infant  may  be  avoided' 
by  his  privies  In  iMood,  or  heirs,  ^evost  v. 
Graves.  6  J.  J.  Marsh.  114. 

A  court  of  equity  will  s^t  aside  a  ^tuitous 
transfer  of  property  from  a  wife  to  tier  husband, 
if  In  anyway  induced  by  untme  representations,, 
on  the  ground  of  mistake,  though  no  fraud  b»- 
shown.    Boyd  v.  De  La  Hontagnle.  73  N.  Y.  408. 

Deed  from  heir  to  executor.  Induced  to  be  ex- 
ecuted for  an  adequate  consideration,  claimed  Iqr  ex- 
ecutor to  be  full  value  of  the  heir's  interest  in  tbe 
land,  set  aside.  Lambert  v.  Browning,  10  DaUr- 
Rffi.  N.  Y.  No.  0. 

One  seeking  to  sustain  contract  with  a  lunatic, 
on  the  ground  that  It  was  made  In  good  faith,  for- 
the  benefit  at  the  Innatic,  and  without  knowledin 
of  hie  Incapacity,  and  that  it  has  been  exeentedr- 
must  allege  and  prove  the  facts.  Riggs  v.  Am~- 
Tract  8oc>,  84  N.  Y.  880.  . 
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after  a  verdict  and  judnnent  at  law;*  tliat 
-tUa  was  Do^  a  case  anaJogoua  to  that  which 
had  been  cited  in  the  proceedings  below,  where 
tbe  only  ground  of  equitable  interference  was  a 
lot*]  diacoTery  souf^ht  to  establish  the  *f rand, 
4Uid  the  plaintiff  having  failed  in  the  discovery, 
«nd  having  a  complete  remedy  at  law,  should 
not  be  allowed  to  proceed  in  equity.* 

2.  Another  objection  was,  that  this  was  an 
attempt  to  establish  a  trust  by  parol  evidence, 
-oontrary  to  the-  statute  of  frauds.  The  court 
below  did  not  consider  it  necessary  to  deter- 
anlna  this  pcdnt,  because,  at  aU  events,  there 
ma  a  TMUlting  tnut  for  the  beirs  (after  aUow- 
ing  for  advances,  etc),  which,  even  in  England, 
might,  unquestionably,  be  established  by  parol. 
But  a  comTOrison  of  the  English  statute  of 
frauds,  29  Charles  n.  c  3,  with  the  provisions 
of  the  local  statute  of  Rhode  Island  on  the 
«ame  subject,  would  show  that  the  latter  did 
not  extend  to  trusts,  and,  therefore,  there  could 
be  no  question  of  the  admissibility  of  parol 
evidence  in  this  case. 

3.  It  was  a  case  of  imposition  practiced  by  a 
Bon-in-law  upon  his  father-in-law,  an  old  man, 
infirm  in  body  and  mind,  morally  and  physical- 
ly incapable  of  managing  his  own  affairs,  and 
•of  resisting  the  influence  and  importunities  of 
the  other  party,  standing  in  that  intimate  rela- 
tion. It  was  analogous  to  other  cases  of 
fraudulent  and  hard  bargains  made  with  ex- 
pectant heirs,  and  other  persons  standing  in 
peculiar  relatione,  rendering  them  liable  to  im- 
position.  The  great  leading  case  on  the  gen- 
eral analogy,  was  that  of  Chesterfield  v. 
110*]  Jansen,*  which  was  not  cited  *aB  a 
direct  authority,  but  as  illustrating  the  general 
principle.  Lord  Hardwiclce  there  lays  down  the 
rule  on  which  the  Court  of  Chancery  proceeds, 
«nd  classiflea  the  eases  in  which  it  will  inter- 
fere. These  are:  (1)  Actual  fraud.  (2) 
Such  as  is  apparent,  from  the  nature  of  the 
bargain  itseli,  as  being  fragrantly  unequal. 
(3)  A  kind  of  fraud  which  may  be  presumed 
from  the  circumstances  and  condition  of  the 
parties  contracting.  (4)  Which  may  be  inferred 
from  the  nature  and  oircumstances  of  the 
transaction,  as  being  an  Imposition  and  deceit 
■on  other  persons  not  parties  to  the  fraudulent 
Agreement.  (6)  Fraud,  infecting  catching 
bargains  with  heirs,  reversionera,  expectants, 
ete.  There  are  to  be  found  in  the  boolcs  a 
gnat  variety  of  applications  of  these  princi- 
ples, llius,  in  Clarkson  v.  Hsiiway,*  the  suit 
was  brought  by  an  heir-at-law  to  set  aside  a 
■conveyance  by  his  ancestor,  who  is  described 
AS  a  "weak  man,"  72  years  old,  who  had  con- 
veyed his  estate  for  a  small  annuity.  The  con- 
veyance was  set  aside  on  those  circumstances 
■alone,  by  the  master  of  the  rolls,  and  decree 
confirmed,  on  appeal,  b^  Lord  Macclesfield.  In 
Bates  V.  Graves,*,  the  bill  was  filed  by  a  son  to 
set  aside  a  conveyance  (which  was  confirmed 
by  a  will)  by  his  father  to  a  son-in-law,  under 
•circumstances  of  fraud,  and  undue  practices, 
upon  the  weakness  of  the  grantor.  Lord  Thur- 

1.  — 2  P.  Wms.  425:  >  Tern.  Rep.  146;  2  Tes. 

Sen.  Bep.  628. 

2.  — CIsrke  v.  Bussell,  7  Cranch's  Bep.  88. 
8. — 2  Ves.  Sen.  Bep.  1S7. 

4. -^  P.  Wms.  208. 

B. — 2  Tts.  Jan.  Bep.  28T* 
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low  and  Lord  Bosslyn  eoncurred  in  holding 
these  circumstances  to  be  sufficient  to  annm 
the  conveyance,  'though  the  party  was  [*111 
not  a  lunatic.  In  a  stiU  more  recent  case,' 
Lord  Eldon  relieved  against  a  bargain  with  an 
expectant  heir,  where  there  was  no  fraud  or 
impositim,  upon  the  ground  of  inadequacy  of 
consideration,  where  there  was  an  inequality 
of  condition  in  the  parties.  Mere  inadequacy 
of  consideration  was  held  insufficient,  but, 
coupled  with  the  other  circumstance,  was 
deemed  a  sufficient  ground  to  annul  the  con- 
tract. In  Huguenin  v.  Baseley;*  a  Bettlement 
by  a  widow,  upon  a  clergyman  and  his  family, 
was  set  aside,  as  having  been  obtained  by  un- 
due influence,  and  abused  confidence  in  the 
party,  as  the  A^;ent  of  the  grantor's  affairs, 
upon  the  principle  of  puolic  policy  and 
utility,  applicable  to  the  analogous  cases  of 
guardian  and  ward,  attorney  and  client,  etc 
It  was  there  earnestly  contended  that  the  law 
of  England  does  "not  prevent  a  prodinl  dis- 
position by  a  person  of  sound  mind."  But  the 
argument  was  overruled  by  Lord  Eldon;  and 
the  words  of  Sir  S.  Romilly,  arguendo,  in  that 
case,  are  remarkably  pertinent  to  the  present: 
"Though  no  direct  authority  is  produced,  your 
lordship,  dispensing  justice  by  the  same  rules 
as  your  predecessors,  vpon  audi  a  Bubjeet,  Bot 
confined  within  the  narrow  limits  of  precedent, 
will,  as  a  new  relation  appeara,  look  into  the 

Srinciples  that  govern  the  human  heart,  and 
ecide  accordingly."  'The  same  prin-  ['lU 
ciples  and  authorities  had  been  applied,  by  a 
court  of  justice  of  our  own  country,  to  a  case 
almost  the  same  with  the  present  in  all  its 
material  circumstances.*  They  are  applied  in 
every  system  of  jurisprudence  having  a  due 
regard  to  the  protection  of  the  weak  frvm  the 
artifices  of  those  who  have  the  means  of  un- 
duly influencing  or  controllins  their  conduct. 
Thus,  in  the  ooontries  governed  by  the  Roman 
law,  the  provisions  of  positive  law  prohibiting 
donations  inter  vivos,  between  persons  stand- 
ing in  certain  peculiar  relations  of  mutual 
confidence  and  dependence,  are  extended  by 
equity  to  other  relations  of  a  similar  char- 
acter, and  falling  within  the  reason  of  the 
prohibition.*  The  court  below  seems  to  have 
considered  that  it  might  have  been  justified,  on 
these  principles,  in  declaring  the  deeds  in 
question  utterly  void,  though,  ia  framing  ita 
decree,  it  thought  proper  to  take  a  more  miti- 
gated view  of  the  defendant's  conduct. 

Mr.  Coxe  (with  whom  was  Mr.  Webster),  for 
the  defendant,  Handy,  argued:  (1)  That  there 
was  a  defect  of  jurisdiction  in  the  court  below, 
proceeding  as  a  court  of  equity.  A  complete 
and  adequate  remedy  at  law  eiisted.  If  the 
deeds  were  invalid  on  the  ground  of  fraud  and 
imposition,  that  question  might  be  tried  in  an 
'action  at  law.  It  had  been  so  tried  £*11S 
and  determined." 

3.  It  appeared,  <m  the  face  of  the  Un  itself, 
that  there  were  other  children  of  Comfort 

6.  -16  Ves.  Rep.  612;  see  also  OIItst  t.  Court. 
8  Price's  Ezcbeq.  Bep.  127. 

7.  — 14  Tes.  Bep.  278;  Orlfflths  v.  Boblos,  S 
Madd.  Bep.  191. 

8.  — ^Whclaa  v.  Whelso,  3  Coweo's  Bep.  5S7. 
0. — Pothter,  Trnlt^  de  Donations,  s.  1. 
10.— Smith  v.  M'lver,  0  Wheat.  ^^^j^JJ^ 
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Wheaton,  who  are  Us  heirs-at-law,  bat  who  ha^ 
not  been  joined  in  tbe  present  suit.  They  were 
equally  interested  with  the  other  plaintiffs,  and 
should,  therefore,  have  been  joined.  Their 
tntereats  are  also  affected  by  the  decree.  It  is 
not  too  late  to  take  advantage  n(  thie  ob- 
jection.* 

3.  The  bill  contained  multifarious  matters 
which  ought  not  to  be  joined.  Each  of  the  de- 
fendants claimed  to  have  the  legal  estate  in 
him,  in  opposition  to  each  other.  There  was 
no  privity  between  them  as  to  th«<r  respective 
interests;  and  before  the  plaintiff<!4  could  have 
any  interest  in  vacating  the  deeds  of  the  de- 
fendant. Handy,  the  deed  of  the  defendant, 
Caleb  Wheat<m,  most  be  removed.  The  estab- 
lishment of  their  ri^t'ag^net  one  defendant 
was  a  prerequisite  to  their  oallinff  upon  the 
other  to  answer. 

4.  The  main  object  of  the  bill,  and  that  at- 
tained by  the  decree,  was  to  enforce  specincally 
a  parol  agreement  alleged  to  have  been  made 
between  the  two  defendants,  denied  by  the  de- 
fendant. Handy,  and  not  proved  by  any  com- 
petent testimony.  The  contraet  proved  is 
wholly  different  from  that .  alleged.  Such  a 
114*]  contract  as  is  'alleged,  and  now  at- 
tempted to  be  enforced,  is  deficient  in  mutual- 
ity.* It  also  virtually  admits  the  sanity  and 
competency  of  the  nantor,  Comfort  Wheaton, 
which  is  now  made  the  ground  for  setting  aside 
the  deeds. 

5.  If,  however,  he  was  in  the  state  of  mind 
in  which  the  bill  represents  him,  the  plaintiffs, 
by  their  agent,  participated  in  the  fraud,  and 
therefore  have  no  right  to  call  upon  a  court  of 
equity  to  interfere  to  relieve  them  from  the 
web  in  which  they  have  entangled  themselves.* 

6.  The  plaintiffs  are  barred  by  lapse  of  tim';. 

7.  The  decree  sanctions  an  attempt  to  eatab- 
liah  a  contract  concerning  lands,  and  a  trust  in 
real  estate,  by  parol  evidence.  The  proof  ot  a 
toust  lies  on  the  party  who  alleges  it.*  In  this 
case,  the  conveyances  are  absolute  on  the  face 
of  them,  and  the  evidence  of  a  trust  is  wholly 
aliunde.  To  warrant  the  court  in  decn;eing 
the  execution  of  a  parol  declaration  of  trust, 
the  evidence  should  be  plain  and  unambiguous.' 
The  taking  the  conveyance  was  not  in  part 
performance.  The  act  of  part  performance 
must  be  such  as  the  party  would  not  have  done 
with  any  other  view  than  in  execution  of  the 
alleged  agreement.*  This  secret  trust,  and  the 
allegation  of  part  performance,  are  both  de- 
115*]  nied  by  the  answer,  *and  this  settles 
the  question.'  The  secret  trust  cannot  be 
proved  by  parol  testimony,  especially  where  it 
IS  made  with  a  stranger  to  the  estate  without 
consideration.* 

8.  The  bill  does  not  distinctly  allege  the  in- 
competency of  Comfort  Wheaton,  and  the  im* 

1,  — Coop.  Eq.  PI.  88 ;  Pr.  Reg.  299 ;  Bart.  Eq. 
81,  n.  1  :  Ulnde's  Cb.  2 ;  1,  Vem.  Rep.  100 ;  B 
Wheat.  Bep.  aisT ;  9  Wbeat  Rep.  812. 

2.  — New].  Contr.  1S2. 
8.— 14  Ves.  Bep.  288. 

4.  — I>revMt  Orats,  1  Peters'  Bep.  C.  C.  864; 
&  C.  8  Wheat.  Rep.  494. 

5.  — Wharton's  Dig.  88a 

6.  — 1  Ves.  Jnn,  Rep.  lOS. 

7.  — 8  Ves.  Rep.  89. 

a — 2  Johns.  Cb.  406;  7  Cranchts  Bep.  176:  11 
Mass.  Rep.  342;  13  Mass.  Rep.  448;  4  Kaat's  Rei). 
077,  n ;  1  Eden's  Bep.  616 ;  1  Cos's  Bep.  15. 
•  fj.  ed. 


position  said  to  have  been  practised  on  him,  bo 
as  to  put  these  facts  in  issue.  The  decree  must 
conform  to  the  allemita.  Some  substantial 
ground  must  be  stated.  Old  age  al<Hie  is  not 
sufficient.* 

9.  If  these  facta  had  been  ever  so  diitinetly 

fiut  in  issue,  they  have  not  been  proved.  When- 
raud  is  alleged,  it  must  be  fully  proved,  and 
will  not  be  presumed."  The  presumption  of 
taw  is  in  favor  of  a  party  executing  an  instru- 
ment." The  question  is  confined  to  the  state 
of  mind  at  the  time  of  executing  the  instru- 
ment." Two  witnesses  deposing  sanee  menti, 
are  to  be  credited  before  a  hundred  proving 
insanity."  The  law  will  not  mnmnrc  a  mi.-,'^ 
understwding,  and  a  partial  diminution  of  in- 
tellect is  not  sufficient  to  invalidate  the  deeds; 
nor  is  there  any  such  thing  as  an  equitable  in- 
capacity, where  there  is  a  *legal  capac-  [*116 
ity.**  Fraud  of  this  description  is  equally  cog- 
nizable at  law,  and  in  equity;  and  the  Court  of 
Chan'cery  will  not  set  aside  a  will  of  lands  on 
that  ground,  without  directing  an  issue.i6 

10.  Xhe  decree  is  inconsistent  both  with  the 
allej^alions  in  the  bill,  and  with  itself.  It  is 
a  bill  with  a  double  aspect.  It  charges  in- 
competency in  the  grantor,  and  prays  that  the 
estate  may  be  exonerated;  it  also  charges  a 
trust,  and  prays  an  account,  and  fieneral  roV.ef. 
The  decree  declares  that  the  grantor  was  in- 
competent, and  his  conveyance  invalid,  and  yttt 
does  not  exonerate  the  estate  from  theiu.  A 
deed  cannot  be  eet  aside  partially  on  tbe 
ground  of  fraud.  If  set  aside  at  all,  it  must 
be  in  toto."  The  decree  proceeds  on  the  ground 
of  imposition,  and  grants  a  relief  which  could 
only  a;pply  to  the  pretended  trust,  which  neces- 
sarily implies  capacity  in  the  grantor.  It  does 
not  pass  on  the  conveyance  from  the  adminis- 
trator' of  Comfort  Wheaton,  to  the  defendant, 
Caleb  Wheaton.  So  long  as  the  legal  estate 
remains  in  him  under  that  deed,  the  right  of 
the  plaintiffs  is  a  nonentity. 

11.  The  master's  report  is  erroneous  on  sev- 
eral grounds,  and  ought  to  have  been  set  aside. 
(1)  Because,  in  taking  the  account,  he  refused 
to  receive  the  testimony  of  the  defendant, 
Handy,  when  it  was  competent  aud  credible. 
{2)  The  *ma8ter  required  evidence  of  1*117 
the  consideration  of  a  promissory  note,  when 
the  signature  was  sufficiently  proved.*'  (3) 
He  held,  also,  that  where  a  party  diarges  him- 
self with  a  certain  sum,  and  at  the  same  time 
discharges  himself,  it  shall  be  evidence  against 
him,  but  not  for  him."  The  other  exceptions 
to  the  master's  report  were  also  minutely  dis- 
cussed; but  it  is  not  thought  necessary  to 
state  them,  as  they  are  enumerated,  and  fully 
examined,  in  the  judgment  of  this  court. 

12.  The  final  decree  Is  erroneous  in  sevenJ 
particulars.    (1)  In  directing  a  sale  of  the 

9.  — 1  Ves.  JuD.  19,  20;  4  DeBsauss.  618. 

10.  — Cas.  temp.  Talb.  116.;  1  Madd.  Cb.  208. 

11.  — 6  Johns.  Rep.  158 ;  8  Bac.  Abr.  527,  640. 

12.  — 13  Tes.  Bep.  88;  8  Mass.  Bep.  371. 
18.— Co.  Utt  246,  b.  note  1. 

14.-1  Uadd.  Cb.  228,  224. 

16.— 8  Bac.  Abr.  821;  2  Atk.  Rep.  424;  8  ACk. 
Rep.  17 ;  2  Ves.  Jun.  287 ;  1  Madd.  Cb.  206. 

16.  — 2  Vca.  JuD.  Rep.  408;  3  Atk.  Rep.  281. 

17.  — Mandevllle  v.  Welch,  6  Wheat.  Rep.  282. 

18.  — ^Ambl.  Bep.  689;  1  Ves.  Jun.  Rtp.  648. 
28  48S 
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property  under  tlie  circumstances.  (2)  Be- 
cause it  purports  to  bind,  and  does  afTect  the 
interest  of  tliose  who  are  not  parties.  (3) 
Because  it  wholly  omita  to  provide  for  the  de- 
fendant, Handy,  tenant  by  the  curtesy 
(4)  Because  it  does  not,  unless  by  implication, 
determine  atl  the  matters  in  issue,  and  which 
Ought  to  have  been  decided. 

Mr.  Wheaton,  for  the  plaintiff  below,  in  re- 
ply as  to  the  want  of  proper  parties,  argued 
that,  as  by  the  local  law,  one  coparcener  could 
maintain  an  action  at  law  for  his  share  of  the 
real  estate,  the  same  rule  of  proceeding  would 
be  adopted  in  equity.  Under  the  peculiar  cir- 
cumstances of  the  case,  the  court  below  had 
considered  the  defendant,  Caleb  Wheaton,  aa 
legal  owner  under  the  administration  sale,  suf- 
118*]  flciently  representing  all  *the  parties 
who  oould  claim  any  beneficial  interest;  and 
he  (as  in  effect  a  plaintiff)  submitted  to  any 
decree  the  court  could  make  in  favor  of  the 
plaintiffs.  Besides,  the  nature  of  the  jurisdic- 
tion of  the  courts  of  the  Union,  which  was  de- 
rived from  the  character  of  the  parties  as 
citizens  of  different  states,  would  prevent  their 
Insisting  upon  parties  who  were  not  absolutely 
neeeasory  to  the  determination  of  the  merits  of 
the  cause  as  between  the  parties  before  the 
court.*  But,  in  this  case,  the  court  might  ap- 
ply the  analogous  rule,  as  to  next  of  kin  suing 
for  distributive  shares  of  personal  property,  one 
of  whom  may  sue,  and  the  rest  may  oome  In 
under  the  decree.'  ^ 

Upon  the  merits,  he  insisted  that  the  ques- 
tion as  to  the  capacity  of  the  grantor  was  not 
a  question  of  absolute  insanity.  All  the  eases 
•how  that  the  court  will  interfere  wherever  a 
peculiar  relation  has  been  abused  to  influence 
or  impose  upon  a  person  of  weak  mind.  A 
commission  of  lunacy  is  not,  by  the  modem 
practice  of  the  Court  of  Chancery,  confined  to 
cases  of  strict  insanity,  but  is  applied  to  cases 
of  imbecility  of  mind,  to  the  extent  of  incapac- 
ity, from  ai^  cause,  as  disease,  age  or  habitual 
intoxication.*  This  principle  is  fully  developed 
by  Lord  Erakine  in  ex-parte  Cranmer.*  It  was 
119*]  not,  therefore,  necessary  *to  show  that 
the  grantor  was  absolutely  non  compos  mentis 
in  a  strict  legal  sense,  still  less  was  it  neces- 
sary to  prove  that  he  was  incapable  at  the 
precise  moment  the  deeds  were  executed. 

As  to  the  defects  in  the  pleadings,  and  the 
other  informalities  in  the  proceedings,  it  was 
said  that  the  court  would  look  with  an  indul- 
gent eye  upon  the  pleadings  and  practice  in 
equity  causes  in  those  states,  where,  no  state 
court  of  chancery  existing,  the  forms  of  pro- 
ceeding were  less  familiar  to  practitioners. 
But  it  was  insieted  that  the  bill  contained  a 
sufficient  allegation  of  the  incapacity  of  Com- 
fort Wheaton  to  execute  the  deeds  in  question, 
to  put  that  fact  distinctly  In  issue,  aira  it  luui 
beeu  met  responsively  by  the  answer  of  the  de- 
fendant, Handy,  explicitly  denying  it. 

Mr.  Chief  Justice  Marshall  delivered  the 
opinion  of  the  court,  and  after  stating  the  ease, 

proceeded  as  follows: 

The  counsel  for  Asa  Handy  contend  that  the 


1,  — Rnnsell      Clerk,  7  Cranch's  Rep.  98. 

2.  — Coop.  Kq.  3d,  40. 

8. — Rldgway  v.  Darwin,  A  Vea  Bep.  06. 
.  4^12  Vea  Rep.  446. 
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bill  seeks  to  set  up  a  parol  tnut,  which  ia  de- 
nied in  the  answer,  and  that  the  decree  ia 
founded  on  a  supposed  incompetency  of  Com- 
fort Wheaton  to  convey  his  property.  The  de- 
cree, therefore,  ia  not  supported  by  the  allega- 
tions of  the  bill. 

They  also  contend  that  the  decree  is  not  sob- 
tained  by  the  proofs  in  the  cause. 

That  the  bill  alleges  the  conveyances  of  the 
9th  of  May  to  have  been  received  for  the  bene- 
fit of  the  family,  is  unquestionable;  but  this  ia 
not  *incompatible  with  the  incompe-  [*  1 20 
teney  of  Comfort  Wheaton  to  execute  them. 
Deeds  may  be  obtained  from  a  weak  man  for 
the  purpose  of  preserving  his  estate  for  himself 
and  family,  and  of  protecting  him  from  the  im- 
positions to  which  hft  might  be  exposed;  and 
there  is  nothing  to  restrain  one  of  the  heirs,, 
who  may  think  himself  aj^eved,  from  bring- 
ing the  whole  case  before  a  court  of  equity. 
If,  indeed,  it  were  true  in  fact,  that  the  bilt 
does  not  allege  this  incompetency  so  as  to  put 
it  in  issue,  the  objection  would  be  conclusive; 
for  it  is  well  settled  that  the  decree  must  con- 
form to  the  allegations  of  the  parties.  But  we- 
think  this  bill  is  not  justly  exposed  to  this 
objet^iott.  It  states  Uie  general  correct  conduct 
of  Comfort  Wheaton  during  the  life  of  hla 
wife;  that,  soon  after  her  decease,  he  was 
visited  by  a  paralytic  stroke,  which  waa 
followed  by  a  total  change  in  his  conduct.  Ha 
was  addicted  to  intoxication,  and  to  many 
vicious  habits,  in  the  course  of  which  feara 
were  excited  in  his  family  that  he  would  waste- 
all  his  property,  or  convey  it  to  his  profligate 
companions.  They  consulted  togetiier,  and 
with  their  friends;  and  the  first  proposition 
was,  to  apply  to  the  court  for  a  guardian  to 
manage  his  affairs,  according  to  the  law  of 
Rhode  Island  in  such  cases.  It  was,  however^ 
finally  agreed  that  Asa  Handy  should  obtain 
deeds  for  his  property,  and  hold  it  for  the  use 
of  Comfort  Wheaton  during  his  life,  and  of  hia 
heirs  after  his  death.  The  bill  then  procceda 
to  state  that  the  said  Asa  Ibndy,  Imowinif  tha 
premises,  ^d  induce  the  said  effort,  *%e  be- 
ing in  the  state  and  condition  *of  body  [*lSt 
and  mind  aforesaid,"  for  the  nominal  consider- 
ation of  $2,178,  to  make  the  ctmveyancM  in  tha 
bill  mentioned. 

Although  a  more  direct  and  positive  allega- 
tion that  Comfort  Wheaton  was  incapable  of 
transacting  business,  would  have  been  morw 
satisfactory  than  the  detail  of  dreumstaiwea 
from  which  the  conclusion  is  drawn,  yet,  wa 
think  that,  the  averment  of  his  incompetent^ 
is  sufficiently  explicit  to  make  it  a  question  in 
the  cause.  The  defendant  has  met  this  charge, 
and  we  cannot  doubt  that  this  answer  is  suffi- 
ciently responsive  to  the  bill  to  ^ve  him  all 
the  benefit  which  the  rules  of  equity  allow  to 
an  answer  in  such  circumstances. 

We  proceed,  then,  to  look  into  the  proob  In 
the  cause,  and  to  inquire  whether  the  testi- 
mony establishes  the  incompetency  of  Comfort 
Wheaton  when  these  deeds  were  executed. 

We  have  examined  with  attention  the  im- 
mense mass  of  contradictory  evidence  which 
the  record  contains.  A  number  of  persons,  and, 
among  others,  the  witnesses  to  the  dee^,  ex- 
press the  opinion  that  he  was  capable  of  man- 
aging his  affairs,  and  of  disposing  of  his  prop- 
erty.  This  evidence,  however,  is  met  by  snoh 
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a  maw  of  oppoiing  testimony  as  can  scaroely  be 
remsted.  Among  the  numerous  witnesses  who 
testify  to  the  imbecility  of  his  mind,  are  many 
vho  liad  been  long  and  intimate  acquaintances. 
All  his  physicians  concur  in  stating,  in  strong 
and  decided  terms,  the  weakness  of  his  mind, 
1S2']  as  well  as  *his  body,  which  they  ascribe 
chiefly  to  the  character  of  his  disease.  One  of 
them.  Doctor  Barrows,  attended  him  about  the 
time  these  deeds  were  executed;  He.  says: 
"^th  regard  to  the  state  of  his  mind,  at  all 
times  when  I  saw  him  within  the  said  period 
(hom  the  Ist  of  March  to  the  25th  of  Novem- 
ber, 1809),  I  can  say  that  he  appeared  to  me 
wholly  incapacitated  to  transact  any  money  bus- 
iness, or  to  have  the  care  of  any  (Concerns  what- 
ever. It  is  my  opinion  that  the  decay  of  his 
mental  faculties  was  such  as  to  induce  that  state 
of  fatuity  which  would  unfit  him  for  all  the 
purposes  relsthre  to  the  affairs  of  life,  except 
obeying  the  various  calls  of  nature."  Some  of 
the  witnesses  add  to  their  opinion  of  his  imbe- 
cility, some  circumstances  on  which  the  opin- 
bn  is  founded,  which  cannot  fail  to  make  a 
deep  impression  on  the  mind.  Ziba  Olney  says 
that  he  was  acquainted  with  Comfort  Wbeaton 
for  the  last  five  years  of  his  life,  who,  for  the 
last  fifteen  months  of  them,  resided  in  his  fam- 
ily. "That  during  the  whole  of  these  times  he 
appeared  to  be  childish,  and  incapable  of  trans- 
acting any  business.  The  reasons  of  this  opin- 
ion are,  that  he  would  frequently  repeat  the 
same  questions,  and  would,  several  times  in  the 
same  day,  ask  what  day  of  the  week  it  was.  At 
short  intervals  he  would  talk  rationally,  and 
then  would  break  off  from  conversation  to  sing- 
ing, and  from  that  to  crying.  That  he  would 
frequently  go  out  in  the  night  and  day,  naked, 
his  shirt.  That  he  would  mnuently 
out  in  profane  language,  and  at  other 
ISS*]  times  preach."  Several  other  *witnes8es 
describe  the  situation  and  conduct  of  this  af- 
flicted old  gentleman,  in  a  manner  to  add  great 
weight  to  their  opinion  that  his  faculties  were 
prostrated.  Many  even  of  those  witnesses  who 
depose  to  his  competency,  declare  that  the  puh- 
fie  opinion  and  language  of  his  neiebborhood 
was,  that  hia  mind  was  deplorably  impaired; 
and  the  conduct  and  declarations  of  his  family, 
faieluding  the  defendant,  Asa  Handy  himself, 
show  a  settled  conviction  that  Comfort  Wheat- 
on  was  incapable  of  managing  his  affairs. 

There  is  evidence  of  the  consultations  in 
which  Handy  participated,  previous  to  the  deeds 
of  the  9th  of  May,  for  putting  the  old  gentleman 
and  his  estate  under  guardianship;  and  there  is 
also  evidence  of  similar  consultation  respecting 
the  propriety  of  procuring  a  conveyance  of  his 
property,  in  order  to  save  it  for  himself  and  his 
family.  This  may  not  be  admissible  as  proof 
of  a  trust;  but  it  is  strong  evidence  of  a  convic- 
tion that  the  person  from  whom  the  deed  was 
to  be  obtained  was  unfit  for  the  management 
of  his  own  affairs.  Among  other  testimony  to 
this  point,  Abner  Daggett  deposes  that  Asa 
Handy  a?iked  him  if  he  had  a  notion  of  buying 
his  father  Wheaton's  lot.  The  witness  answered 
that  he  had  had  some  conversation  with  Wheat- 
on  about  it;  upon  which  Handy  said,  Wheaton 
was  no  more  capable  of  selling  his  estate  than 
a  child.  The  witness  was  deterred  from  pur- 


chasing,  thoiwh  he  wisbed  to  acquire  the  lot, 
by  the  fear  of  subsequent  oontroveray. 

The  great  and  sudden  revolution  in  the  whole 
•conduct  of  Comfort  Wheaton,  imme-[*ia4 
diately  after  the  first  paralytic  stroke,  viewed 
in  connection  with  his  advanced  age,  is.  a  strong 
circumstance  in  corroboration  of  the  opinion 
that  his  mind  was  diseased.  A  sober,  prudent, 
rejecting  and  moral  man,  between  seventy  and 
eighty  years  of  age,  mingles  with  profligate 
people,  to  whom  he.  devotes  himself,  and  be- 
comes suddenly  intelbperate,  immoral,  and 
childishly  whimsical  and  indiscreet,  so  that  hia 
nearest  friends  think  it  necessary  to  put  it  out 
of  his  power  to  ruin  himself. 

The  terms  on  which  this  old  gentleman  stood 
with  his  family,  are  not  entirely  unworthy  of 
consideration.  But  two  of  his  children,  Caleb, 
and  Muy,  the  wife  of  the  defendant  Asa,  lived 
near  him.  From  causes,  some  of  which  may  be 
discerned  in  the  record,  he  was  on  ill  terms  with 
Caleb.  One  of  the  witnesses  deposes  that  he 
said,  on  one  occasion:  "You  know,  Asa,  I 
made  you  the  deeds  to  spite  Caleb."  There  is 
other  testimony  to  the  same  effect.  The  neces- 
sary consei^ueoce  of  this  quarrel  with  Caleb 
was,  to  subject  him,  in  an  increased  degree,  to 
the  influence  of  Mary  Handy  and  her  husband, 
and  exposes  the  deeds  eonveying  all  his  prop- 
erty to  them  to  an  increased  degree  of  suspicion. 

The  inadequacy  of  the  consideration,  as  stat- 
I  ed  in  the  bonds  referred  to  in  the  answer,  fur- 
nishes an  additional  argument  against  these 
deeds.  It  was  chiefly  the  support  of  Comfort 
Wheaton  for  the  residue  of  his  life.  This  proved 
to  be  five  years,  which  was  a  longer  time 
than  his  age  and  state  of  health,  at  the  time  of 
the  transaction,  rendered  probable;  *but[*l&ft 
which  was  certainly  not  a  full  consideration 
for  the  propeity. 

These  various  circumstances  add  so  much 
weight  to  the  opinions  of  those  who  depose  to 
the  incompetence  of  Comfort  Wheaton,  that 
the  mind  cannot  withhold  its  assent  from  that 
conclusion.  An  issue,  indeed,  might  have  been 
directed;  but  we  do  not  think  it  a  caae  in  which 
this  course  ou0tt  to  have  been  pursued.  The 
degree  of  weakness  or  of  imposition,  which 
ought  to  Induce  a  court  of  chancery  to  set  aside 
a  conveyance,  is  proper  for  the  consideration, 
of  the  court  itself;  and  there  seems  to  be  no 
.reason  for  the  intervention  of  a  jury,  unless  the 
case  be  one  in  which  the  court  would  be  satis- 
fled  with  the  verdict  however  it  might  be  found. 
A  verdict  affirming  the  capacity  of  Comfort 
Wheaton  to  execute  these  deeds  on  the  9th  of 
May,  1805,  oould  not,  we  think,  have  been 
satisfactory  to  the  court;  and  it  was,  conse- 
quently, not  necessary  to  refer  the  question  of 
competency  to  a  jury. 

If  these  deeds  were  obtained  by  the  exercise 
of  undue  influence  over  a  man  whose  mind  had 
ceased  to  he  the  safe  guide  of  his  actions,  it  is 
against  conscience  for  him  who  has  obtained 
them  to  derive  an^  advantage  from  them.  It  is 
the  peculiar  province  of  a  court  of  conscience 
to  set  them  aside.  That  a  court  of  equity  will 
interpose  in  such  a  case,  is  among  its  best  settled 
principles.  The  cases  cited  in  the  argument, 
which  we  will  not  repeat,  place  this  beyond  the 
possibility  of  question.  It  was,  therefore,  proper 
to  set  aside  the  deeds,  and  to  direct  the  defend- 
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1S6*]  ant,  *Handy,  to  account  for  the  money 
he  had  received  under  them. 

But,  although  that  defendant  ought  not  to  be 
permitted  to  benefit  himself  by  his  own  im- 

E roper  act,  it  is  not  reasonable  that  he  should 
e  'ourthened  with  the  debts  of  Comfort  Wheat- 
on,  and  the  expenses  of  his  maintenance.  These 
are  proper  charges  on  the  estate  itself.  So  are 
improvements  and  repairs  which  enhanced  the 
rents,  and  the  value  of  the  estate.  As  a  defend- 
ant in  equity,  Asa  Handy  has  certainly  a  right 
to  retain  them,  and  to  receive  credit  for  them 
in  the  account  which  was  directed  by  the  Cir- 
cult  Court. 

There  is,  we  think,  no  error  in  the  manner  in 
which  the  account  was  directed  to  be  taken. 

The  parties  were  heard  before  the  master, 
who,  after  a  very  laborious  and  comprehensive 
examination  of  thdr  accounts,  has  made  a  volu- 
minous report,  to  whidi  both  parties  have  ex- 
cepted. 

It  may  be  observed,  generally,  that  it  is  not 
the  province  of  a  court  to  investigate  items  of 
an  account.  The  report  of  the  master  is  received 
as  true,  when  no  exception  is  taken;  and  the 
exceptions  are  to  be  regarded  so  far  only  as 
they  are  supported  by  the  special  statements  of 
the  master,  or  by  evidence  which  ought  to  be 
brought  before  the  court  by  a  reference  to  the 
particular  testimony  on  which  the  exceptor  re- 
lies. Were  it  otherwise;  were  the  court  to  look 
into  the  immense  mass  of  testimony  laid  before 
the  commissioner,  the  reference  to  him  would 
ia7*]'be  of  little  'avail.  Such  testimony,  in- 
deed, need  not  be  reported  farthef  than  it  is 
relied  on  to  support,  explain,  or  oppose,  a  par- 
ticular exception. 

1.  The  first  exception  made  by  Handy  is, 
that  only  the  sum  of  $5,448.26  were  allowed*  him 
by  the  commissioner,  instead  of  $101,167.30, 
the  amount  of  his  claim.  This  is  a  general  ex- 
ception, which  comprehends,  it  is  supposed,  the 
particular  alleged  errors  enumerated  in  the  sub- 
sequent exceptions. 

2.  The  second  exception  is,  that  the  master 
did  not  admit  bis  whole  account  on  his  own 
oath. 

The  conduct  observed  by  the  master  on  this 
point,  is  thus  specially  stated  by  himself:  "I 
admitted"  said  Asa,  "to  make  oath  to  all  charges, 
whether  for  money,  specific  articles  or  ser- 
vices, which,  from  the  circumstances  of  the 
parties,  or  the  nature  of  the  charge  itself, 
eould  not,  in  my  opinion,  be  proved  by  vouchers, 
or  other  legal  evidence.'* 

This  rule,  adopted  by  the  master,  is,  in  our 
opinion,  one  to  which  Handy  could  make  no 
just  objection.  There  can  be  no  propriety  in 
admitting  the  party  as  a  witness  to  support 
items  in  an  account,  which,  from  their  char- 
acter, admit  of  full  proof.  Of  this  description 
are  the  items  which  constitute  his  third  excep- 
tion. It  is  the  demand  of  testimony  to  support 
his  charges  for  repairs  and  improvements. 
These  repairs  and  improvements  are  susceptible' 
of  complete  proof;  and,  as  there  could  be  no 
128*]  difficulty  in  procuring  *it,  the  commis- 
sioner did  right  in  requiring  it.  The  fourth 
exception  is  to  the  rejection  of  his  oath  to  dis- 
charge himself  from  rents,  which,  as  he  alleged, 
he  had  not  received. 

The  commissioner  has  made  considerable , 
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deductions  from  the  total  amount  of  rent.  If 
calculated  for  the  whole  time,  but  has  rejected 
the  oath  of  Handy,  because  he  admitted  that  he 
had  kept  ledgers  in  which  his  receipts  of  rents 
were  regularly  entered,  which  were  still  in  his 
possession,  but  which  he  refused  to  produce. 
The  decision  of  the  master  on  this  point  was  so 
obviously  right  that  it  need  only  be  stated  to  be 
approved. 

S.  The  fifth  exception  is,  that  the  master 
has  not  allowed  for  repairs  and  improvements 
according  to  the  measurement  of  Nathan  Parks, 
which  was  on  oath,  but  according  to  the  esti- 
mate of  John  Newman,  which  was  not  founded 
on  actual  measurement,  but  made  principally 
by  the  eye.  • 

The  master  reports  that,  "in  addition  to  the 
evidence  produced  by  the  parties,  1  appointed 
John  Newman,  an  experienced  and  skillful 
measurer  of  carpenters'  work,  to  go  on  the 
premises,  together  with  the  said  Handy  and 
myself,  and  to  measure  and  estimate  all  such 
repairs,  and  alterations,  and  building,  as  said 
Handy,  being  under  oath,  should  point  out  as 
being  made  and  executed  by  him.''  The  esti- 
mate of  the  said  Newman,  with  his  depositioi^ 
are  referred  to,  and  annexed  to  the  report. 

Newman  deposes  that  his  estimate  is  found- 
ed *on  actual  measurement,  except  parts  [*129 
of  the  roof  of  one  building,  which  he  took  from 
the  measurement  of  Nathan  Parks,  and  of 
another,  in  which  he  was  guided  by  the  state- 
ment made  by  Handy  himself  of  the  length  of 
the  rafters,  which  accorded  with  his  own  esti- 
mate. 

That  a  measurement  thus  made  and  proved, 
was  entitled  to  more  respect  than  the  ex-parte 
measurement  of  Parks,  cannot  be  doubted. 

0.  An  exception  is  also  taken  to  the  report, 
because  it  disallows  the  charge  made  by  Handy 
of  a  note,  which  he  says  was  proved. 

This  exception,  it  is  presumed,  was  not  taken 
before  the  master,  as  he  does  not  notice  it,  and 
it  is  too  vague  to  be  regarded.  Neither  the  note, 
nor  the  ground  on  which  payment  is  claimed, 
nor  its  amount,  nor  the  reasons  of  its  re- 
jection, are  stated;  nor  is  there  any  reference 
to  the  evidence  in  support  of  it.  Nothing  is 
stated  to  induce  a  suspicion  that  the  disallow- 
ance of  it  was  improper.  Yet  the  court,  from 
its  solicitude  to  discover  whatever  the  record 
might  contain  on  this  subject,  has  looked 
through  the  report.  Nothing  is  said,  so  far  as 
we  can  perceive,  respecting  a  note,  except  in  the 
affidavit  of  Ziba  Otney,  who  states  that  Asa 
Handy  became  the  indorser  of  some  note  for 
Appleby,  which  was  settled  in  some  way  in  the 
board  of  Comfort  Wheaton,  on  which  note,  he 
believes,  Handy  was  sued.  If  this  is  the  note  to 
which  the  exception  alludes,  the  claim  is  ab- 
sorbed in  the  allowance  made  him  for  the 
board  of  Comfort  Wheaton.  But,  whether  it 
be  the  note  or  not,  'the  exception  [*130 
is  totally  unsupported,  and  cannot  be  sus- 
tained. 

7.  A  seventh  exception  is,  a  chatge  of  momey 
alleged  to  have  been  received  of  Doctor  Bowcn, 
although  he  discharged  himself  therefrom  on 
oath,   in  payments   of  different   sums  nndtf 
twenty  dollars  each. 
I     This  is  the  application  to  a  particular  item 
^  of  the  principle  contained  in  the  second  ex- 
Wheat.  11. 
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eeption,  and  U  disposed  of  with  that  excep- 
tion. 

8,  9.  The  eighth  exception  is  a  repetition  of 
the  objection  to  the  manner  in  which  Handy  is 
ebai^ed  with  repairs,  the  master'B  report  re- 
specting  which  has  been  ah^ady  stated  to  be 
tatisfa^ry;  and  the  ninth  is  a  repetition  of 
the  claim  to  austain  his  accounts  on  his.  own 
oath. 

10.  The  tenth  exception  is  to  the  requisition 
made  on  him  to  produce  his  ledger,  in  which 
entries  bad  been  made  of  the  rents  be  had  re- 
ceived; a  requisition  to  whidi  he  objeotSi  be- 
cause it  ocmtained  transactions  anterior  to  tha 
entries  of  rent. 

The  validity  of  this  objection  cannot  be  ad- 
mitted. The  ledger  might  be  inspected  in  the 
presence  of  the  defendant.  Handy,  and  there 
fould  be  BO  propriety  in  commencing  the  ex- 
amination with  prior  transactions. 

11.  The  eleventh  exception  respects  the  cal- 
culation of  interest.  The  commissioner  had 
made  what  are  denominated  rests  in  the  ac- 
count, instead  of  calculating  interest  on  each 
minute  item.  This  mode  of  calculating  receipts 
and  expenditures,  in  accounts  consisting  of 
ISl*]  numerous  small  'items,  is  recommend- 
ed by  convenience,  and  has  been  generally 
adopted.  It  seems  to  have  been  properly  adopt- 
ed in  this  case. 

12.  The  twelfth  and  last  exception  is  a  repe- 
tition of  the  often  repeated,  and  as  often  re- 
jected claim,  to  be  admitted  to  swear  to  his 
whole  account.  , 

The  original  plaintiffs  except  (1)  to  the  allow- 
ance made  to  uie  said  Asa  Handy  for  buildings 
which  were  erected  on  the  lot  aftfic  the  death 
of  Comfort  Wheaton,  which  are  Mid  to  be  no 
advantage  to  It. 

But  there  is  no  proof,  and  no  reason  to  be- 
lieve, that  these  buildings  were  not  «  real  ad- 
vantage to  the  property,  and  did  not  increase 
the  rent  and  the  value.  This  exception,  there- 
fore, was  properly  overruled. 

2.  The  second  exception  is  to  the  admission 
of  the  said  Bandy's  Oath,  in  cases  in  which  he 
reruBcd  to  produce  his  books,  and  the  books  of 
Comfort  Wheaton. 

No  example  of  this  admission  is  given,  nor  is 
there  any  proof  in  support  of  the  exception. 
The  rule  by  which  the  master  was  governed  has 
been  already  stated  and  approved. 

3.  The  third  exception  is  a  repetition  of  the 
objection  to  the  admission  of  items  in  the  ac- 
count of  Handy,  on  his  own  oath;  and  is  an- 
swered by  a  reference  to  that  part  of  the  report 
which  relates  to  this  subject,  and  which  has 
been  already  stated. 

The  fourth,  fifth,  sixth,  and  seventh  excep- 
tions are  totally  unsupported  by  evidence,  and, 
consequently,  cannot  be  sustained. 
1S2»]  'We  think  the  Circuit  Court  did 
right  in  confirming  the  report  of  the  commis- 
sioner. 

Upon  the  return  of  this  report,  the  (Srcuit 
Court  directed  the  estates  to  be  sold,  and  the 
money  due  to  the  said  Asa  Handy  to  be  paid, 
in  the  first  instance,  and  that  one-flfth  of  the 
«  Ii.  cd. 


residue  should  be  paid  to  each  of  the  plaintiffs, 
that  being  the  distributive  share  of  each  under 
the  law  of  Bhode  Island.  The  decree  proceeds 
to  authorize  the  heirs  who  were  not  made  par- 
ties to  come  fn  and  reoriTe  thdr  distributive 
shares,  on  paying  their  proportion  of  the  costs 
and  charges  of  suit. 

The  objection  to  this  decree  is,  that  the  chil- 
dren of  Mary  Handy,  and  the  children  of 
Daniel  Wheaton,  are  not  parties  to  the  suit. 

It  has  been  supposed  that  it  is  not  necessary, 
in  Rhode  Island,  to  make  all  the  heirs  parties, 
because,  by  the  laws  of  that  state,  parceners 
can  sue  separately  for  their  respective  portions 
of  the  estate  of  their  ancestor.  This  law  would 
undoubtedly  be  regarded,  in  a  suit  brought  on 
the  common  law  side  of  the  Circuit  Court.  Its 
influence  on  a  suit  in  equity  is  not  so  certain. 
But,  however  this  may  be,  we  are  satisfied  that 
a  sale  ou^ht  not  to  have  been  ordered,  unless 
all  the  heirs  had  been  before  the  court  as  plain- 
tiffs or  defendants.  Although  the  legal  estate 
may  be  in  Caleb  Wheaton  under  the  deed  made 
by  the  administrator,  yet  he  acknowledges  him- 
self to  be  a  trustee  for  the  heirs,  having  pur- 
chased for  their  benefit.  They  have,  therefore, 
a  vested  equitable  interest  in  the  ;^roperty,  of 
which  they  'ought  not  to  be  depnved  ['ISS 
without  being  heard.  They  may  choose  to  come 
to  a  partition,  and  to  redeem  their  shares  by 
paying  their  proportion  of  the  money  with 
which  the  estate  is  charged.  The  bill  does  not 
state  that  the  heirs  who  are  not  made  parties 
are  unwilling  to  become  so,  or  cannot  be  made 
defendants  by  the  service  of  process.  We  think, 
then,  that  there  is  error  in  proceeding  to  decree 
a  sale,  without  bringing  all  those  heirs  before 
the  court  who  can  be  brought  before  it;  and 
for  this  error  the  decree  must  be  reversed,  and 
the  cause  sent  back,  with  liberty  to  the  plain- 
tiffs to  amend  their  bill  by  making  prop^  par- 
ties. If  all  the  heirs  cannot  be  'brought  before 
the  court,  the  undivided  interest  of  those  who  do 
appear,  is  to  be  sold,  and  the  Iktn  of  Asa  Handy 
is  to  remain  on  the  part  or  parts  unsold,  to  se- 
cure the  payment  of  so  much  of  the  money  due 
to  him  as  those  parts  may  be  justly  chargeable 
with. 

Decree. — These  causes  came  on  to  be  heard, 
etc  On  consideration  whereof,  this  court  is  of 
opinion  that  there  is  no  error  in  the  interlocu- 
tory decree,  nor  in  so  much  of  the  final  decree 
as  approves  and  confirms  the  report  made  by 
the  master;  but  there  is  error  in  so  much  there- 
of as  directs  a  sale  of  the  premises  therein  men- 
tioned, all  the  heirs  who  are  shown  to  be  inter- 
ested in  the  said  premises  not  being  made  par- 
ties, and  it  not  being  shown  or  alleged  that  they 
could  not  be  made  parties.  So  much  of  the  de- 
cree, therefore,  as  directed  a  sale  of  the  premises 
in  the  "bill  mentioned,  is  reversed  and  ['184 
annulled,  and  the  residue  thereof  is  affirmed; 
and  the  cause  is  remanded  to  the  said  Circuit 
Court,  with  liberty  to  the  plaintiffs  to  make  alt 
proper  parties,  that  the  whole  may  be  sold  if  all 
the  heirs  can  be  made  parties,  otherwise  the 
shares  of  such  as  are  made  parties.  Eadi  par^ 
to  pay  his  own  costs  In  this  court. 
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[Feudal  And  Constitutional  Law.  Assi^ment 
By  The  Husband  Of  A  Chose  In  AcUon  Be- 
longing To  The  Wife.] 

HENBY  GASSELL,  Administrator  of  Louisa 
Browning, 

T. 

CHARLES  CARROLL,  of  Carrollton. 

Tbe  title  and  claim  of  Charles  Lord  naltlmore, 
his  heirs  and  rcpresentatlTes,  to  tbe  quit-rents  re- 
served by  the  proprietary  of  the  late  province 
(now  state)  of  MscTlsnd,  was  eztloRulshed  by  the 
agreement  between  tbe  belrs.  devisees  and  person- 
al representatives  of  the  snid  Lord  Baltimore,  and 
of  hu  son  and  belr  Frederick  Lord  Baltimore, 
made  In  1780,  and  confirmed  by  at)  act  of  the 
British  Parliament  In  1781.' 

It  seems,  that  a  bona  flde  asslfninient,  for  a  val- 
uable consideration,  made  by  a  husband,  of  a  debt 
actually  and  presently  due  t.o  bis  wife,  devests,  lo 
equity,  the  title  of  the  wife. 

But,  however  this  mny  be  In  Reneral.  the  agree- 
ment made  In  1780,  Including  the  quit-rents  then 
actually  dne  (If  at  all)  to  Louisa  BrownlnK,  tbe 
daughter  of  Charles  Lord  Baltimore,  and  essliniInK 
them  to  Henry  Harford,  the  devisee  of  Frodei-ick 
I^rd  Baltimore,  having  been  entered  into  In  EnR- 
land,  by  the  husband  of  Louisa  Browning  ana  her 
committee  (she  being  a  lunatic),  nnd  the  consider- 
ation having  actually  gone  beneficially  for  her  use, 
l.tn*1  nnd  the  'whole  transaction  baving  been  be- 
tween British  subjects,  under  the  direction  of  the 
High  Court  of  Chancery,  and  confirmed  by  an  act 
of  parliament,  transferred  a  complete  legM  and 
eqnitable  title  to  tbe  asslgneb 

■g  RROR  to  tbe  Circuit  Court  of  Blaryland. 

This  was  an  action  of  debt,  brought  by  the 
plaintiff  in  error  in  the  court  below,  for  the 
recovery  of  certain  quit-rents  alleged  to  be  due 
from  the  defendant  to  the  plMntifTs  intestate. 
The  special  Terdiet  found  by  the  jury  stated 
the  following  facts; 

The  jury  find,  by  their  verdict,  that  Charles 
the  First,  in  the  eighth  year  if  his  reign,  grant- 
ed to  CeeccliuB  Calvert,  Baron  of  Baltimore, 
his  heirs  and  assigns,  forever,  in  fee-simpte, 
the  province  (now  state)  of  Maryland,  by 
a  charter  dated  the  eighth  of  June,  1633. 
Cfficelius  Calvert  died  in  167S,  and  left  Charles, 
afterwards  Baron  of  Baltimore,  Ijis  son  and 
heir,  who  entered  into  the  said  province,  and 
was  seized  thereof.  The  said  Charles,  in  1711, 
granted,  according  to  the  laws  of  the  province, 
to  Charles  Carroll,  Esq.,  father  of  the  defend- 
ant, a  patent  for  a  tract  of  land  containing  ten 
thousand  acres,  "  to  have  and  to  hold  the  same 
unto  him,  the  said  Charles  Carroll,  his  heirs 
and  assigns,  forever;  to  be  holden  of  us  and 
our  heirs,  as  of  our  manor  of  Baltimore,  in  free 
and  common  socage  by  fealty  only  for  all  man- 
ner of  services,  yielding  and  paying  therefor, 
yearly,  unto  us  and  our  heirs,  at  our  receipt  at 
the  city  of  St.  Mary's,  at  the  two  most  usual 
feasts  in  the  year,  viz.,  at  the  feast  of  the  an- 
nunciation of  the  Blessed  Virgin  Mary,  and 
1S«*J  *St.  Michael  the  arch  angel,  from  and 
after  tlie  second  day  of  April,  whicli  shall  be 
in  the  year  of  our  Lord  1723,  the  rent  of  one 
hundred  pounds  sterling  in  silver  and  gold." 

The  defendant  inherited  the  said  tract  of 
land  from  his  father,  and  is  now  seized  and 

Eossessed  of  the  same.  On  the  Slst  day  of 
lecemljer,  1698,  the  said  Charles  Lord  Balti- 
more executed  a  deed,  by  which  he  settled  the 
province  of  Maryland  on  himself;  remainder 
on  his  son  Benedict  for  life;  remainder  on  tbe 
4S8 


heirs  male  of  the  body  of  the  said  Benedict; 
remainder  to  the  said  Charles  in  fee.  There 
were  trusts  created  in  the  said  deed,  all  of 
whidi  are  determined.  The  said  Benedict  died 
in  1714,  and  Charles,  his  father,  171&.  The 
said  Benedict  left  issue  male  Charles  his  heir, 
afterwards  Lord  Baltimore,  and  proprietor  of 
Maryland.  Benedict  left  other  sons,  all  of 
whom  died  without  issue. 

The  last  mentioned  Charles  entered  into  the 
province  of  Maryland,  and  was  seised  thereof, 
as  the  law  requires;  and,  on  the  11th  day  of 
July,  1730,  executed  a  deed  to  trustees,  to  the 
use  of  the  said  CHiarlea  and  his  assigns  for  life, 
remainder  to  the  use  of  the  first  and  other  sons 
of  the  said  Charles  in  tail  male  successively; 
remainder  to  the  use  of  the  said  Charles  in  fee. 
There  were  other  trusts  created  in  the  deed, 
but  they  were  all  determined  at  the  death  of 
Mary,  the  wife  of  the  said  Charles,  which  took 
place  in  1769. 

In  1602,  an  act  was  passed  by  the  legislature 
of  Maryland,  which  declares  that  no  manor, 
land,  'tenements  or  hereditaments  [*1S7 
whatsoever,  within  the  province,  shall  pass 
from  one  to  another,  except  the  deed  or  con- 
veyance be  acknowledged  before  certain  magis- 
trates, and  enrolled  or  recorded.  This  act  was 
in  force  when  the  indenture  of  the  31st  of  De- 
CNnber,  1698,  was  executed,  but  the  said  in- 
denture was  not  acknowledged  or  recorded. 
The  legislature  of  Maryland,  in  1715,  ch.  47, 
passed  an  act  which  requires  deeds,  and  leases 
for  more  than  seven  years,  to  be  acknowledged 
and  recorded  within  six  months  from  their 
date.  It  also  declares  all  deeds,  not  acknowl- 
edged and  recorded,  according  to  the  provisions 
of  the  aet  of  1692,  to  be  void.  The  deed  of 
the  11th  of  July,  1730,  was  neither  acknowl- 
edged nor  recorded. 

The  last  mentioned  Charles  Lord  Baltimore 
had  issue  only  one  son,  named  Frederick,  and 
two  daughters,  one  named  Louisa  (who  is  the 

{ilaintifl^'s  intestate)  and  the  other  named  Caro< 
ine.  The  said  Charles  Lord  Baltimore,  being 
seized  of  the  province  of  Maryland  as  aforesaid, 
made  his  will  in  1760,  and  devised  the  province 
of  Maryland  to  trustees,  for  the  use  of  his  son 
Frederick,  and  his  assigns,  for  life;  remainder 
to  the  use  of  the  sons  lawfully  begotten  of  the 
body  of  the  said  Frederick,  successively  in  tail 
male;  remainder  to  the  daughters  of  the  said 
Frederick;  "and,  in  default  of  such  issue, 
then  to  the  use  and  behoof  of  Louisa,  my  eld> 
est  daughter,  her  heirs  and  assigns,  forever.** 
Charles  Lord  Baltimore  died  seized  the  23d  day 
of  April,  1761.  The  *8aid  Frederick  [*18S 
Lord  Baltimore  died  without  lawful  issue,  on. 
the  4th  day  of  September,  1771. 

Louisa,  the  plaintiff's  intestate,  was  married 
to  John  Browning,  on  the  IBth  day  of  May, 
1762,  and  remained  covert  baron  of  the  said 
John  until  1792,  when  he  died.  The  said  Lou- 
isa was  a  lunatic  from  tbe  year  1780  till  th« 
day  of  her  death,  which  took  place  in  Kovember, 
1821.  She  has  never  been  in  the  state  of  Mary- 
land since  the  death  of  her  father.  Letters  of 
administration  were  regularly  granted  to  the 
plaintiff  on  the  17th  day  of  April,  1823. 

Frederick,  the  son  of  Charles  Lord  Balti- 
more, entered  into  the  province  of  Maryland, 
and  was  seized  thereof  as  the  law  requires.  On 
the  Ist  day  of  July,  1761,  the  said  Frederick, 
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And  CsMseliiu  Calvert,  his  uncle,  executed  a 
deed  of  bargain  and  sale  to  Thomas  Bennett 
ajid  William  Sharp,  of  the  province  of  Mary- 
land, and  itB  appurtenances,  for  the  purpose  of 
■docldng  the  entail  of  the  province.  On  the  8th 
of  April,  1767,  the  said  Frederick  executed  a 
deed  of  leaae  mod  release  of  Anne  Arundel  man- 
■or,  and  all  other  manors  held  by  the  lord  pro- 
dietary  in  the  province,  to  Bennett  Allen,  and 
recoveries  were  afterwards  suffered  of  the  said 
-manors,  In  pursuance  of  the  said  deed  of  lease 
and  release.  On  the  4th  day  of  March,  1771, 
Frederick  Lord  Baltimore  made  his  will,  and 
devised  the  province  of  Maryland,  and  lUl  its 
appurtenances,  to  Henry  Harford. 

That  upon  the  death  of  the  said  last-men- 
tioned Frederick,  Baron  of  Baltimore,  Henry 
t39*]  Harford,  'the  devisee  named  in  his  will, 
■was  a  minor,  and  a  ward,  under  the  guardian- 
ship of  the  Court  of  Chancery  in  Engand,  and 
«o  continued  until  1779.  That  the  »aid  Henry 
Harford,  as  devisee  as  aforesaid,  was  recog- 
nized and  acknowledged  by  the  provincial  gov- 
ernment of  Maryland,  as  the  lawful  pro- 
prietor under  the  charter,  and  by  his  gusidiand, 
-with  the  knowledge  and  consent  of  the  British 
^vemment,  entered  into  the  possession  of  the 
^vemment  of  the  province  of  Maryland,  and 
received  the  rents  and  revenues  thereof  as  pro- 
prietor, until  the  beginning  of  the  disturb- 
ances which  separated  the  United  States  of 
America  from  the  British  government.  That 
those  disturbances  began  in  1774,  at  which 
time  the  people  of  tiie  province  of  Maryland 
took  the  government  of  the  said  province  into 
their  own  hands,  and  ousted  the  officers  of  the 
proprietor;  and  the  government  of  the  said 
province  so  continued  in  the  heCnds  of  the  peo- 
ple until  the  declaration  of  independence,  the 
-4th  of  July,  1776.  That  no  quit-rents,  nor  any 
revenues  which  fell  due  in  the  said  province 
after  the  year  1773,  were  paid  to  the  pro- 
prietor or  his  officers;  that,  after  the  revolu- 
-tiooary  war,  the  British  government  paid  to 
the  said  Henry  Harford  £60,000,  as  a  com- 
pensation for  his  losses  in  Maryland  by  the 
revolution;  and  paid  to  the  above-mentioned 
John  Browning,  and  to  Robert  Eden,  who  mar- 
ried the  above-mentioned  Caroline,  £10,000 
'each,  as  a  compensation  for  their  losses  in  the 
said  province,  by  the  said  revolution.  That 
140*]  suits  in  the  Chancery  Court  of  'Eng- 
land were  instituted  in  1772,  by  the  said 
Browning  and  wife,  and  the  said  Eden  and 
wife,  against  the  said  Harford,  to  recover  the 

Province  and  revenues  of  the  said  province  of 
[aryland,  which  suits  continued  until  1782, 
when  the  said  bills  were  dismissed  by  the 
complainants. 

In  17S0,  the  legislature  of  Maryland  passed 
an  act,  which  declares  that  "the  citizens  of 
Afaryland,  from  the  declaration  of  independ- 
ence, and  forever,  be,  and  they  are  hereby  de- 
clared to  be,  exonerated  and  discharged  from 
the  payment  of  the  aforesaid  quit-rents,  and 
that  the  same  shall  be  forever  abolished  and 
discontinued." 

In  1780,  an  agreement  was  entered  into  in 
England,  by  deed,  between  Henry  Harford  ui 
the  first  part,  John  Browning,  the  husband  of 
Louisa  Browning,  and  Sir  Robert  Eden  and 
Caroline,  his  wife  (the  aaid  Louisa  and  Caro- 
line being  the  heirs-at-Uw  of  Frederick  Sjard 
•  Ij.  ed. 


Baltimore),  of  the  second  part;  Sir  Cecil  Wray, 
the  committee  of  the  real  and  personal  estate 
of  the  said  Louisa  (she  being  a  lunatic)  of  the 
third  part,  and  Hugh  Hammersley  and  Peter 
Prevost,  two  of  the  executors  named  in  the 
will  of  Frederick  Lord  Baltimore,  of  the  fourth 
part,  all  the  said  parties,  being  British  sub- 
jects. The  agreement  makes  an  absolute  ees- 
sion  of  the  province,  and  revenues,  etc,  from 
the  time  of  the  decease  of  Lord  Frederick,  to 
Henry  Harford  and  his  heirs,  upon  the  pay- 
ment {among  other  things)  of  £10,000  to  John 
Browning  and  Louisa,  his  wife,  and  £10,000 
to  Sir  Kobert  Eden  and  Caroline,  his  wife,  in 
the  manner  stipulated  in  the  agreement. 
*It  also  provided  in  the  event  of  the 
restoration  of  Henry  Harford  to  the  possesnon 
of  the  province  and  its  revenues,  growing,  ur 
in  arrear,  for  an  additional  sum  of  £10,000,  for 
the  benefit  of  each  of  said  ladies,  payable  out 
of  the  same.  Tlie  agreement  further  stipulat- 
ed for  an  application  to  the  British  parliament 
for  an  act  to  confirm  the  same,  and  to  vest 
in  Henry  Harford  and  his  heirs,  the  title  to  the 
province,  and  its  revenues,  with  a  provision 
that  the  agreement  should  be  void  unless  the 
royal  assent  should  be  ^ven  to  the  act  within 
three  years.  The  act,  accordingly,  passed,  and 
was  assented  to  by  the  Ring  within  the  period 
prescribed.  It  vests  the  title  to  the  province, 
and  its  revenues,  and  quit-rents,  etc.,  abso- 
lutely in  Henry  Harford  and  his  heirs,  subject 
only  to  the  payment  of  the  sums  before  men- 
tioned, and  some  others  not  material  to  be 
stated. 

Upon  this  special  verdict,  a  judgment  was 
entered  in  the  court  below  pro  forma,  by  con- 
sent, for  the  defendant,  and  the  cause  was 
brought,  by  writ  of  error,  to  this  court. 

The  cause  was  argued  by  Mr.  Webster  and 
Mr.  Raymond  for  the  plaintiff,  and  by  the 
Attorney-General  and  Mr.  Taney  for  the  de- 
fendant. 

It  has  not  been  thought  proper  to  report  the 
arguments  of  counsel,  at  large,  involving  a 
great  varietur  of  feudal  and  constitutional 
learning,  which  the  court  did  not  think  It 
necessary  to  examine,  as  the  cause  was  deter- 
mined upon  the  single  point  of  the  effect  of  the 
agreement  made  "in  1780,  and  con-  [*14S 
firmed  by  act  of  Parliament  in  1781. 

On  the  part  of  the  plaintiff,  It  was  contended, 

1.  That  the  deeds  of  1698  and  1730  were 
void  under  the  acts  of  assembly  of  1692  and 
1715,  referred  to  in  the  special  verdict;  and 
that,  consequently,  Charles  Lord  Baltimore^, 
the  testator  of  the  plaintiff's  intestate,  was  ten- 
ant in  fee-simple  of  the  province  of  Maryland, 
at  the  time  of  his  death  in  1751. 

2.  If  those  deeds  were  not  void,  then  the 
said  testator  was  tenant  in  tail  under  the 
deeds,  with  reversion  in  fee,  which  reversion 
was  a  devisable  interest,  luid  was  well  devised 
to  the  plaintiff's  Intestate.* 

3.  Payment  of  rent  to  Henry  ^rford,  or  his 
agents,  did  not  discharge  the  defendant  from 
his  liability  to  pay  the  plaintiff. 

4.  The  act  of  the  legislature  of  Maryland  of 
1780,  which  pwfesses  to  abolish  the  quit-rents 
from  and  after  the  declaration  of  independenee. 


1. — Calvert's  TiCBsee  v.  Eden,  2  Harr.  &  M'Hen- 
tt's  Rep.  279,  837:  opinion  of  Sir  F.  Hai^crave. 
ft  C  lb.  841. 
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b  Told,  on  the  general  principle  of  the  lav  of 
nations,  that  a  division  of  an  empire  does  not 
affect  vested  rights  of  property,  and  by  the 
special  provisions  of  the  treaty  of  peace  of 
1783,  and  the  treaty  of  1794,  between  the 
United  States  and  Great  Britain.  The  original 
charter  to  the  first  Lord  Baltimore,  distin- 
guished between  his  public  and  his  private 
character,  and  meant  to  confer  upon  him  bene- 
14S*]  ficial  rights  of  property  independent  *of 
Us  political  character  as  the  ruler  of  the  prov- 
ince. At  all  events,  the  act  of  1780  could  not 
affect,  retrospectively,  the  quit-rents  which 
were  then  octuatly  due,  and  had  accrued  from 
the  death  of  Frederick  Lord  Baltimore  in  1771, 
until  May,  1780,  when  the  act  was  passed.* 

S.  That  the  agreement  of  1780,  alleged  to 
have  been  oonflimed  by  act  of  parliunent  in 
1781,  is  no  bar  to  tiie  plaintiff's  nght  of  action. 

Upon  this  last  point  (which  was  the  only  one 
determined  by  the  court),  it  was  argued  for  the 
plaintiff,  that  the  agreement  contemplated  a 
restoration  of  Henry  Harford  to  the  possession 
of  the  province,  and  the  payment  of  large 
•ums  of  money  consequent  on  that  event,  and 
that  this  being  an  essential  part  of  the  con- 
tract, which  became  incapable  of  azeeution  by 
the  result  of  the  war,  the  agreement  could  not 
legally  be  enforced.  It  was  also  contended 
that  it  was  not  competent  for  John  Browning, 
the  husband,  as  such,  to  convey  the  title  to 
these  quit-rents  belonging  to  Louisa  Browning, 
liis  wife,  so  as  to  bar  her,  in  case  of  survivor- 
ship, from  the  right  of  recovery,*  and  that,  she 
being  a  lunatic,  no  act  done  by  her  committee 
eonid  In  any  manner  affect  her  rights.  A  mere 
Intention  to  reduce  Into  possession  the  wife's 
144*]  choses  in  action,  has  been  *he]d  in- 
sufficient to  bar  the  widow  of  her  right  to 
them.*  So,  a  general  assignment  in  bank- 
ruptcy has  not  Uie  effect  of  reducing  into  pos- 
session a  legacy  of  stock  in  trust  for  the  bank- 
rupt's wife,  whose  right  by  survivorship  will 
be  established  against  the  assignees.*  And  a 
transfer  of  stock  into  the  wife's  name,  to  which 
she  became  entitled  as  a  distributive  share  of 
personal  estate  during  the  marriage,  will  not  be 
considered  as  a  payment  or  transfer  to  her  hus- 
band, so  as  to  defeat  her  right  by  survivor- 
ship.* Supposing,  therefore,  Uie  husband  had 
agreed  to  transfer  this  spei^fle  claim,  it  would 
only  operate  as  an  equitable  assignment;  the 
assignee  must  sue  in  the  name  of  ^e  husband; 
and  if  be  did  not  recover  during  the  life-time 
of  the  husband,  the  right  would  survive  to  the 
wife.  But  in  no  point  of  view  could  it  be  con- 
sidered as  a  legal  defense,  or  be  pleaded  in  bar 
of  this  action. 

On  the  part  of  the  defendants,  it  was  in- 
sisted, 

1.  That  as  soon  as  Maryland  became  a 
sovereign  and  independent  state,  the  quit-rents 


which  fell  dne  after  the  declantlon  of  Inde* 

pendcnce,  were  due  to  the  state,  and  not  to  th* 
representative  of  Lord  Baltimore.  They  be- 
longed to  him  in  his  public  politioU  character 
as  lord  "proprietary,  and  not  in  his  in-  [*14ft 
dividual  private  capacity,* 

2.  That  Henry  Harford,  being  acknowledged 
by  the  province  of  Maryland,  and  by  the  King 
of  Great  Britain,  as  the  proprietor  of  Maryland^ 
was,  by  such  acknowled^ent,  the  lawful  pro- 
prietor, and  entitled  to  the  qiut-reuts  until 
Maryland  became  an  independent  state.* 

3.  If  the  province  was  private  property,  and 
entailable  and  devisable,  that  the  entail  waa 
barred  by  Frederick  Lord  Baltimore,  and  the- 
devise  to  Henry  Harford  was  good. 

4.  If  Henry  Harford  was  not  lawful  proprie- 
tor, be  was  proprietw  de  facto,  and,  as  snd^. 
payment  to  him  wonid  discharge  the  tenants. 

5.  That  the  treaties  with  Great  Britain  have 
no  application  to  rents  falling  due  subsequent 
to  the  declaration  of  independence.  At  all 
events,  the  act  of  assembly  of  1780  effectually 
confiscated  the  quit-rents  due  before  that  time,, 
and  80  devested  the  title  of  whoever  might  be 
entitled  to  them,  as  to  extinguish  all  claim  t» 
those  quit-rents." 

6-  That  the  agreement  of  1780,  confirmed 
by  act  of  parliament  in  1781,  bars  the  plaint- 
iff's right  of  action. 

Upon  this  last  point,  it  was  argued  for  th» 
defendant,  'that  John  Browning,  the  [*146 
husband,  had  a  right  to  bind  all  the  rights  of 
Louisa  Browning,  the  wife,  with  respect  to  such 
debts  as  were  then  actually  due  and  payable^ 
and  therefore  had  a  ri^t  to  transfer,  for  a  val- 
uable consideration,  the  quit-rents,  actually 
and  presently  due.  The  cases  cited  on  the  oth- 
er side  did  not  shake  this  principle.  The  case 
of  Blount  v.  Bestland*  was  not  the  case  of  a 
sale  for  a  valuable  consideration,  but  of  a  be- 
quest by  a  husband  to  his  own  children,  of  a 
legacy  due  to  the  wife,  which  he  had  not  re- 
duced to  possession.  Mitford  v,  Mitford'*  waa 
the  case  of  a  general  assignment  of  all  bis  ef- 
fects by  a  bankrupt  husband,  and  the  court 
determined  that  it  did  not  pass  a  legacy  which 
he  had  not  reduced  into  possession.  But  the 
argument  manifestly  admitted  that  a  particular 
assi^ment  of  the  specific  legacy  for  a  valuable 
consideration  would  have  produced  the  effect. 
The  case  of  Homsby  v.  Lee,"  was  the  sale  of  a 
wife's  reversionary,  not  a  present  interest. 
So  that  ihe  power  of  the  husband  over  the 
wife's  present  debts,  immediately  recoverable, 
remained  untouched  by  these  decisimis.  Bat» 
in  the  present  case,  the  wife  was  a  ward  of 
chancery,  and  was  represented  by  her  commit- 
tee in  the  transaction,  which  was  advantageoua 
for  her,  the  benefit  of  which  she  had  received, 
and  now  actually  enjoys.  The  compromise  waa 
confirmed  by  an  act  of  parliament  obtained  on 
an  application  of 'the  parties,  and  ought,  [*147 


1.  — Tattel,  Droit  des  Oens.,  llv.  4,  c.  2,  s.  22; 
Ware  v.  Uflton,  3  Dall.  Bep.  lOS,  239 ;  Oeorgta  v. 
Brallsford,  3  Dall.  Rep.  1 ;  Terett  v.  Taylor,  9 
Cranch's  Sep.  48,  46;  Orr  v.  Hodgson,  4  wbeat. 
Rep.  4B8;  Sode^,  etc..  v.  New  Haven,  8  Wbeat. 
Rep.  464. 

2.  — Boper,  Hnsb.  and  Witt,  204.  328.  227. 

8. — BluDt  V.  Bestland,  6  Ves.  Bep.  615;  Lumb 
T.  Ullnea,  Id.  617. 

4^Hitford  V.  Uttford,  9  Tea.  Bep.  87. 

6. — Wlldman  v,  Wildman,  9  Tea.  Dep.  174;  set 
«40 


also  Nash  v.  Nash,  2  Madd.  Rep.  183 ;  Hombj  t. 
Lee,  2  Madd.  Rep.  16. 

8.-2  Bl.  Comm.  68,  288;  Co.  Lltt  244,  note  b: 
PowDall,  Colonies,  48,  49;  Kirk  v.  Smith,  » 
Wbeat  Rep.  241,  266,  282. 

7.  — 1  Bl.  Comm.  106,  107;  Derby  v.  Atbol,  2 
Tes.  Sen.  Rep.  837 ;  Penn  T.  Baltimore,  1  Tea. 
Sen.  456. 

8.  — Smith  V.  Maryland,  6  Cmncta's  R19.  80S. 
8.-6  Ves.  Rep.  616. 

10.  _8  vea.  Rep.  87. 

11.  r-^  Uadd.  Bep.  18. 
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therefore,  to  he  considered  as  annihilating  all 
her  claims  to  the  subject  in  oontroTersy. 

Hr.  Justice  Story  delivered  the  opiidon  of 

the  court: 

This  Is  a  case  of  an  action  of  debt,  brou^t 
by  the  plaintiff  as  administrator  of  Louisa 
Browning,  against  the  defendant,  for  the  re- 
covery of  certain  quit-rents  asserted  to  be  due 
to  the  Intestate,  as  proprietary  of  the  province 
of  Maryland,  and  accruing  between  the  years 
1771  and  1780.  In  the  Circuit  Court  for  Mary- 
land district,  upon  the  trial  of  the  cause  upon 
the  general  issue,  a  special  verdict  was  found, 
upon  which  that  court  gave  judgment  pro  for- 
ma for  the  defendant,  and  the  cause  has  been 
brought  before  us  for  a  final  decision,  by  a 
writ  of  error. 

The  cause  has  been  here  argued  with  great 
•bility  and  care.  Many  important  and  difficult 
points  have  been  discussed  at  the  bar,  upon 
which,  if  we  called  to  pronounce  a  doci- 

aion,  we  should  wish  for  more  time  and  con- 
sideration to  mature  our  judgment.  But,  as 
we  have  all  come  to  a  conclusion  upon  one 
point,  which  finally  disposes  of  the  whole 
cause,  it  is  deemed  proper  at  once  to  put  the 
parties  in  possession  of  our  opinion,  without 
attempting  to  analyze  the  learning  which  is  in- 
Tolvecf  in  others  of  more  complexity,  and  would 
require  more  extensive  researches. 

For  the  purposes  of  the  present  decision,  it 
Is  assumed  (without,  however,  meaning  to  inti- 
148*]  mate  'any  real  opinion  on  the  subject) 
that  every  other  difficulty  in  respect  to  the  ti- 
tie  and  claim  of  Louisa  Browning  to  the  quit- 
rents  in  controversy,  is  overcome,  and  the  ques- 
tion of  the  effect  oi  the  agreement  concluded 
between  the  puiles  In  June,  1780,  and  subse- 
quently confirmed  by  parliament  in  the  year 
1781,  IS  that  to  which  the  court  has  addressed 
its  attention.  If  that  agreement,  so  confirmed 
and  executed,  as  the  case  finds,  extinguished, 
in  point  of  law,  the  title  of  Louisa  Browning 
to  these  quit-rents,  and  passed  it  to  Henry 
Harford,  there  is  an  end  to  the  present  suit. 
And  such,  upon  the  best  oonsideratitm  of  the 
case,  in  our  judgment,  was  the  legal  effect  of 
that  agreement  so  confirmed  and  executed. 

The  agreement  ie  quadripartite  between 
Henry  Harford  of  the  first  part,  John  Brown- 
in?,  the  husband  of  Louisa  Browning,  and  Sir 
Robert  Eden  and  Caroline,  his  wife  (the  said 
I.ouisa  and  Caroline  being  the  heirs-at-law  of 
Fredericic  Lord  Baltimore),  of  the  second 
part;  Sir  Oeeil  Wray,  the  committee  of  the  real 
and  personal  estate  of  the  said  Louisa,  she  be- 
ing a  lunatic,  of  the  third  part,  and  Hugh  Ham- 
mersly  and  Peter  Prevost,  two  of  the  execu- 
tors named  in  the  will  of  Lord  Frederick,  of 
the  fourth  part.  The  object  of  the  agreement 
was  to  make  a  final  settlement  between  the 
parties  of  all  differences,  and  particularly  to 
settle  the  title  to  the  province  of  Maryland, 
■md  all  the  hereditaments  and  revenues  connect- 
ed therewith.  It  makes  an  absolute  cession  of 
149*]  the  province  and  revenues,  etc,  *etc., 
from  the  decease  of  Lord  Frederick,  to  Henry 
Harford  and  his  heirs,  upon  the  payment 
(among  other  things)  of  £10,000  to  John 
Browning  and  Louisa,  his  wife,  and  £10,000  to 
Sir  Robert  Eden  and  Caroline,  his  wife,  in  the 
manner  stipulatied  in  the  agreement.  It  far- 
•  li.  ed. 


ther  stipulates,  in  the  event  of  the  restoration  of 
Henry  Harford  to  the  poesession  of  the  pro- 
vince and  its  revenues,  growing  or  in  arrear,  for 
an  additional  sum  of  £10,000,  for  the  benefit  of 
each  of  these  ladies,  payable  out  of  the  same; 
but  as  that  event  never  occurred,  it  Is  unneces- 
sary to  dwell  further  upon  it.  The  other  sums 
were  duty  and  regularly  paid.  The  agreement 
further  stipulated  for  an  application  to  be  made 
to  the  British  parliament  for  an  act  to  confirm 
the  same,  and  to  vest  in  Henry  Harford  and 
his  heirs,  the  title  to  the  province,  and  its  rev- 
enues, ete.|  with  a  provision,  that  the  agree- 
ment i^idd  be  Void  unlesB  the  royal  assent 
should  be  given  to  the  act  within  three  years. 
The  act  passed,  and  was  assented  to  by  the 
King  witnin  the  period  prescribed.  It  vests 
the  title  to  the  province,  and  its  revenues,  and 
^uit-rents,  etc.,  absolutely  in  Henry  Harford 
in  fee,  subject  only  to  the  payment  of  the  sums 
before  mentioned,  and  some  others  not  mate- 
rial to  this  cause. 

What  is  there,  then,  to  prevent  the  agree- 
ment and  act  from  having  full  effect?  The 
parties  were  all  British  subjects  resident  with- 
in the  realm;  the  act  of  parliament  was  passed 
upon  their  own  application  and  agreement;  ail 
persons  in  interest  were  fully  represented,  so 
far  as  by  'law  they  were  capable  of  ['150 
being  represented;  the  conditions  stipulated 
have  been  complied  with;  the  confirmation  was 
absolute;  and  the  intention  was,  to  extinguish, 
at  law,  as  well  as  in  equity,  every  olahn  of 
Louisa  Browning  to  the  qult-reats  now  in  oon- 
troversy. 

It  hu  been  argued  tiiat  the  agreement  con- 
templated a  restoration  of  Henry  Harford  to 
the  possession  of  the  province,  and  the  pay-  , 
ment  of  large  sums  consequent  thereon;  and 
that,  this  being  a  material  ingredient  in  the 
contract,  which  became  incapable  of  execu  ■ 
tion,  the  agreement  ought  not  to  be. enforced, 
or  held  obligatory.  It  would  be  a  sufficient 
answer  to  this  objection,  that  the  parties,  at  the 
time  of  the  execution  of  the  agreement,  knew 
perfectly  well  that  the  province  had  assumed 
independenoe,  and  that  uie  chance  of  restora- 
tion depended  upon  the  issue  of  the  war  then 
waged  between  the  United  Statra  and  Great 
Britain.  The  acted  upon  that  state  of  things, 
and  provided  for  the  payment  of  these  addi- 
tional sums,  only  in  the  event  of  an  unsuccess- 
ful struggle  on  the  part  of  the  province.  The 
stipulation,  therefore,  has  not  failed,  in  point 
of  consideration,  from  the  misconduct  of  either 
party;  but  the  event,  in  which  alone  it  was  to 
have  any  effect,  never  has  occurred.  The  pay- 
ment was  conditional,  and  the  condition  has 
never  arisen  upon  which  alone  the  contract 
could  act. 

But  there  is  another  answer  presented  by  the 
very  terms  of  the  agreement  itself.  It  is,  that 
the  parties  expressly  agreed  that  the  title  to 
the  'province,  etc.,  should  vest  absolute-  [*161 
ly  upon  the  payment  of  the  first  £10,000;  and,  of 
course,  the  other  provisions  were  to  rest  in 
covenant  only  between  the  parties,  and  were 
not  to  be  construed  to  defeat  or  devest  that 
title.  The  act  of  parliament  treats  It  in  that 
way,  and  vests  the  title  in  Henry  Harford  In 
fee,  conclusively. 

It  has  been  further  argued  that  It  was  not 
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■competent  for  John  Browning,  the  husband, 
as  such,  to  convey  the  title  to  these  quit-rents 
belonging  to  his  wife,  so  as  to  bar  her,  in  case 
■of  surriTorship,  from  the  right  of  recoyery; 
And  that,  she  oeing  a  lunatic,  no  act  done  by 
lier  committee  oould  in  any  manner  touch  her 
ri^ts. 

It  is  to  be  recollected  that  the  quit-rents,  as 
-claimed,  were  debts  then  actually  due  (if  at  all) 
to  Louisa  Browning.  They  were  not  futiire, 
•contingent,  or  reversionary  interests  vested  in 
her.  How  far,  in  respeot  to  such  interests,  the 
husband,  or  the  committee  of  a  lunatic,  by 
iaw  authorized  by  a  conveyance  or  assignment 
to  dispose  of  her  rights,  u  a  question  which 
we  are  not  called  u^on  to  decide,  and  upon 
which  we  give  no  opinion.  The  case  here,  is 
of  choses  in  action  actually  due  to  the  wife. 
There  can  be  no  question  that  he  was  entitled 
to  receive  them  to  his  own  use,  or  to  extinguish 
Ihem  by  a  releaae.  What,  tiien,  is  there  to 
prevent  him  from  disposing  of  them  by  aasign- 
ment,  at  least  in  equity  T 

It  does  not  appear  to  us  that  it  haa  ever  yet 
been  decided  that  a  bona  fide  assignment  for  a 
valuable  consideration,  made  by  a  hsuband  to 
A  third  person,  of  a  debt  actually  and  presently 
152*]  *due  to  his  wife,  does  not  devest,  in 
«quity,  the  title  of  the  wife.  So  far  as  authori* 
ties  have  gone,  they  seem  to  proceed  upon  a 
<lilf«reiit  and  opposite  doctrine.  The  case  of 
Lumb  V.  Milnes,  5  Ves.  Rep.  617,  and  Mitford 
T.  Mitford,  9  Ves.  Rep.  87,  are  distinguish- 
-able.  They  were  eases  of  a  general  aasignment 
under  the  bankrupt  laws,  which  are  not  sup- 
posed to  do  more  than  place  the  assignees  in 
-the  same  situation  as  the  bankrupt  himself. 
The  case  of  Hornby  v.  Lee,  2  Madd.  Rep.,  16 


turned  upon  another  distinction  that  the  in- 
terest was  not  a  present,  but  a  reversionary  in- 
terest. '  But,  without  deciding  any  general 
principle,  we  think  that  under  the  particular 
circumstances  of  this  case,  where  the  consider- 
ation has  actually  gone  beneficially  for  the 
wife,  and  the  whole  transaction  haa  been  under 
the  direction  of  a  court  of  chancery,  and  been 
confirmed  by  parliament,  the  assignment  was, 
to  all  intents  and  purposes,  valid  to  assign  the 
rents.  If,  in  ordinary  circumstances,  such  an 
assignment  would  pass  an  equitable  title  only, 
we  think  the  act  of  parliament  makes  it,  to  aJl 
intents  and  purposes,  a  legal  title  and  asai^- 
ment.  Without  dwelling  upon  the  known  pnn- 
ctplea  of  the  paramount  and  omnipotent  au- 
thority over  private  rights  and  authorities, 
which  is  often  attributed  to  parliament,  it  may 
be  justly  said  that  it  is  competent  for  the  leg- 
islature, upon  the  application,  and  with  the 
consent  of  all  the  parties  in  interest,  to  give 
a.  legal  and  conclusive  effect  to  their  own  agree- 
ments, and  to  pass  that  at  law,  which  the  par- 
ties, in  the  most  'unreserved  manner,  ["IAS 
intimded  to  pass.  A  title  so  passed,  and  so 
confirmed,  ^7  au'QioriUeB  perfectly  competent 
to  make  It,  ought,  under  such  circumstances, 
to  be  rect^ized  as  valid  in  the  tribunals  of 
every  other  country. 

This  is  a  summary  exposition  of  the  views  of 
the  court  upon  this  subject;  and  it  at  once  dis- 
poses of  the  whole  matter  in  controversy.  The 
judgment  of  the  Circuit  Court  is  therefore  af- 
firmed with  eosts.^ 


1. — ^Mr.  Justice  Duvall,  being  a  landholder  In 
Harrland,  did  not  sit  In  this  cause.* 


*Ttie  editor  has  supposed  that  It  #ou1d  gratirjr 
the  curiosity  ot  the  learned  reader  to  be  presented 
with  the  foilowlDc  note  (with  which  toe  editor 
has  been  favored  oj  his  friend  Mr.  Tsney)  of  an 
argument  of  the  Court  of  King's  Bench,  In  1775, 
upon  a  case  sent  from  the  Court  of  Chancery,  In 
the  suit  brouKht  by  Sir  Robert  liden  et  al.  v.  tien- 
rj  Harford,  to  recover  possession  of  the  province 
of  Maryland  and  Its  revenues.  In  which  the  learn- 
ing respecting  the  nature  of  the  dotnlnlon  and 
proprietary  Interest  of  Lord  Baltimore  in  the 
province,  was  very  elaborately  discussed: 

"Tbinixi  Tbbu,  16  Geo.  III.  B.  Tuesday, 
37th  June.  1775. 

Harford  v.  Browning. 

"Ur.  Serjeant  Hill,  for  Mrs.  Browning  and  Mrs. 
Bdcn. 

"He  first  stated  the  case,  and  when  he  had 
finished  this,  I^rd  Hnniilleld  asiied  In  what  shape 
the  cause  came  before  the  court,  and  for  whom 
Mr.  Serjeant  Hill  was  to  argue.  The  Serjeant 
answered  that  the  case  came  from  Chancery  to 
know  whether  the  last  lord  had  a  right  to  devise ; 
and  that,  if  he  could  not,  it  was  the  same  to  Mas- 
ter Harford  whether  the  property  went  to  Mrs. 
Brownlnc  and  Mrs.  Rden,  the  last  lord's  sisters, 
as  co-heirs  of  the  first  grantee  of  Maryland,  or  to 
Mrs.  Browning  nlone,  as  devisee  of  her  father. 
Lord  Mansfleld  then  observed  that  there  would 
have  been  no  question  If  the  estate  had  been 
1B4*]  situated  In  Kngland,  and  *that  the  fR-ound 
of  the  doubt  was  Its  being  a  setgnlory  and  pro- 
prietary government  In  America. 

Mr.  Serjeant  Hll!  proceeded  in  his  argument  to 
the  following  effect : 

"The  general  question  is,  whether  the  province, 
and  proprlelorabip,  and  porf  duties  of  Maryland, 
are  well  devised  by  the  will  of  the  last  Lord  Bal- 
timore; and  to  show  that  they  could  not  pass,  I 
•ball  submit  two  general  points. 

"1.  That  the  property  is  so  high  in  Its  nature, 
and,  in  other  respects,  so  peculiar,  as  not  to  be  de- 
visable. 
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"That  the  subsisting  entslls  were  not  well 
barred  by  the  last  Lord  Baltimore,  either  because 
he  did  not  do  the  proper  and  necessary  acts  for 
barring,  or  because  such  entails  were  not  capabln 
of  being  Iiarred  In  any  way. 

"I  apprehend  that  the  proprietorship  of  Mary- 
land is  not  alienable  without  the  license  of  the 
crown,  and  much  less  devisable. 

"The  design  of  the  Maryland  charter  was  to 
erect  a  provlncf  In  the  district  called  Maryland* 
to  establish  a  form  of  government  similar  lu  our 
own.  and  to  place  CaeclT  Lord  Baltimore,  and  his 
heirs,  at  the  bead  of  It  The  highest  powers  are 
conferred,  and,  perhaps,  the  crown's  right  to  grant 
some  of  them  may  be  doubtful ;  but  it  is  not  neces- 
sary to  this  case  to  determine  which  conld,  and 
which  could  not,  be  granted.  The  charter  gives 
royal  Jurisdiction,  ana  a  royal  seigniory.  Of  tbi: 
first  kind  are  the  powers  of  enacting  laws  with 
the  consent  of  the  assembly,  of  erecting  courts,  of 
appointing  magistrates,  of  punishing  criminals, 
and  of  levying  men,  and  all  the  powers  of  war 
and  peace.  Oi  the  second  kind  Is  the  power  oC 
making  subinfeudations.  The  charter  reserves  a 
tenure  of  the  King  as  of  the  castle  of  Windsor; 
for  the  law  would  otherwise  have  created  a  tenure 
in  caplte.  The  King  cannot  grant  without  re- 
serving a  tenure,  for  he  cannot  change  the  princi- 
ples of  the  constitution,  one  of  watch  is,  that 
there  must  be  a  tenure.  The  King  constituted 
Lord  Baltimore  the  lord  and  proprietor  of  tbo 
whole  province.  There  Is  no  Instance  before  of 
the  grant  of  a  proprietorship.  But  though  there 
was  not  before  any  such  sovereignty  In  name,- yet. 
In  specie  there  was  such  a  property,  and  the  coun- 
ties palatine  of  Chester  and  Durham  resembled  it. 
From  the  high  nature  of  these  powers  and  Juris- 
dictions. I  argue  that  the  province  could  not  be 
aliened  without  license  of  the  *crown,  nor  [*ian 
could  it  be  a  subject  of  the  statute  of  willa  At 
the  time  of  that  statute,  no  such  high  property 
existed  in  the  empire.  The  32d  of  Henry  vlll. 
in  giving  the  power  of  devising,  mentions  manora, 
lands,  tenements  and  beredltamenta.    It  bealna 

Wheat.  11. 
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tFromluory  Note.  Pleadings.] 


THE  PRESIDENT,  DIRECTORS  and  COM- 
PANY of  THE  BANK  OF  THE  UNITED 
STATES. 

SMITH 


On  a  demorrer  to  OTldence,  tbe  Judgment  of  tbe 
«ODrt  stands  la  the  place  of  tbe  verdict  of  tbe 
iarj :  and  tbe  defendant  may  take  adTsntSRe  of 
•ay  aefcets  Id  the  declaration,  by  motion  In  arrest 
«( Jndsment,  or  Iqr  writ  of  error. 

It  leems  that,  as  asalnet  the  maker  of  a  prom> 
Isaoiy  note,  or  against  tbe  acceptor  of  a  bill  of 
exchange,  payable  at  a  parUcnIar  place,  no  arer- 
nent  In  the  declaration,  or  proof  at  the  trial,  of 
«  demand  ot  payment  at  tbe  place  designated.  Is 
neeessary. 

Bat;  as  gainst  tbe  Indorser  of  a  bill  or  note, 
«ach  an  averment  and  proof  Is,  In  general,  neces 

%here  the  bill  or  note  Is  made  parable  at  a 
172*1  particular  bank,  and  tbe  •bank  Iteelf  is 
the  bolder,  such  averment  vid  proof  may  be  dis- 
pensed with :  and  all  tbat  Is  necessary  Is,  for  the 
bank  to  examine  the  account  of  tbe  maker  wltb 
them.  In  order  to  ascertain  whether  be  has  any 
(onds  In  tbelr  hands. 

On  a  demurrer  to  evidence,  tbe  court  Is  snbstl- 
tnted  In  the  place  of  tbe  jory  as  Judges  of  the 
facts,  and  everything  which  tbe  Jury  might  reason- 
ably Infer  from  tbe  evidence,  Is  to  be  considered 
as  admitted. 

The  practice  of  demarrlng  to  evidence  Is  to  be 
^courased,  and  eonrts  will  be  extremely  liberal 
Sn  their  Inferences  where  the  party  takes  the  qno- 
tlon  of  fact  from  the  appropriate  tribunal. 

Proof  necessary  to  aupport  an  action  against 
the  indoner  of  a  sIU  or  note. 


ERROR  to  the  CSrenIt  Court  for  the  Dlitriet 
of  Columbia. 
This  cause  waa  argued  hj  Mr.  Lear  for  the 


plaintifle,*  and  by  Mr.  Taylor  for  the  defend- 
ant." 


Mr.  Justice  Thompson  delivered  the  judg- 
ment of  tho  erart: 

This  case  comes  before  the  court  on  a  writ 
of  error  to  the  Circuit  Court  for  the  District  of 
Columbia,  and  the  questions  presented  for  con- 
sideration grow  out  of  a  demurrer  to  the  evi- 
dence, and  out  of  exceptions  taken  to  the  dec* 
laration. 

The  action  ia  by  the  plaintifTs,  as  indorseeB, 
'against  the  defendant,  as  indorser  of  [*17S 
a  promissory  note  drawn  by  William  Young. 
Tbe  note  is  made  payable  at  the  office  of  dis- 
count and  deposit  of  the  Bank  of  the  United 
States,  in  the  dty  of  Washington.  And  the 
questions  which  have  been  raised  and  argued 
relate,  in  the  first  place,  to  the  sufficiency  of 
the  averment  in  the  declaration  of  a  demand 
of  payment  of  the  drawer  of  the  note;  and, 
second,  to  the  sufficiency  of  the  evidence  to 
sustain  the  plaitniffs'  ri^t  of  recovery.  It  is 
alleged,  however,  on  the  part  of  the  plaintiffs, 
that  this  court  cannot  look  beyond  the  demur- 
rer, to  the  evidence,  and  inquire  into  defects  in 
the  declaration.  This  position  cannot  be  sus- 
tained. The  doctrine  of  the  King's  Bench,  in 
England,  in  the  ease  of  Cort  v.  Birkheek, 
DougL  Rep.,  2<ra,  that,  i^on  a  demurrer  to 
evidence,  the  party  eannot  take  advantage'  of 
any  objections  of  the  pleadings,  does  not  ap- 


1.  — He  cited  2  H.  Bl.  n09;  A  Mass.  Bep.  408; 
8  Hasa.  Rep.  624;  12  Masa.  Bep.  4U8 ;  8  Mass. 
Rep.  480:  1  Wheat  Bep.  878;  Dongl.  Rep.  182. 
218:  1  Johns.  Rep.  241;  S  Johns.  Repw  1;  3 
Wau.  Bep.  258. 

2. — He  cited  3  Bred,  ft  BIngfa.  168;  IT  Johns. 
Bep.  248;  Chltty  on  Bills,  821. 


with  manors,  and  though  hereditaments,  which  la 
the  last  word,  would,  singly,  bavc  been  sufficient 
to  have  extended  to  tbls  property,  yet,  coupled 
with  tbe  former  words,  it  Is  not  so.  The  13  EIlz. 
cap.  10,  s.  3.  begins  with  enumeratluK  deans,  etc. 
and  then  adds,  all  others  having  spiritual  or  ec- 
clesiastical promolions ;  but  bishops  and  arch- 
bishops, being  higher  than  deans,  are  not  Included. 
So,  tne  statute  of  wills,  bealnnttiR  wltb  manors, 
ahall  not  extend  to  a  higher  dominion,  such  as  pro- 
prietary government.  Dependent  kingdoms  are 
not  devisable  without  the  consent  of  the  superior 
prince.    Dominion  is  not  the  subject  of  testamen> 


tary  disposition :  and  Cratg  says  tbat  all  feudists 
agree  In  this.    Nor  ere  things  given  for  tbe  sup- 

fort  of  dominion,  such  as  the  port  duties  here,  m 
belr  nature  devisable.  With  us  the  King  cannot 
devise  the  lands  and  revenues  allotted  for  the  sup- 
port of  his  royal  dignity.  This,  Indeed,  has  not  been 
the  subject  of  Judicial  decision ;  and  In  The  Bank- 
er's case,  Ix>rd  Somers,  ttioueh  he  reversed  tbe 
Judgment  of  tbe  Court  of  Exchequer,  avoided-  this 
point ;  but  our  Kln^n  never  attempted  to  exercise 
such  a  power.  See  5  Mod.  Rep.  46,  and  Lord  Som- 
ers' argument  in  Tbe  Banker's  case.  Tbe  9  and  10 
Wm.  III.  cap.  23,  which  gave  a  revenue  to  King 


Note. — As  agslnst  maker  of  note,  or  acceptor 
«f  bill,  no  proof  of  demand  Is  necessary,  but  Is 
against  Indorsee. 

In  general,  no  demand  of  payment  of  a  note  Is 
necessary  In  order  to  sustain  an  action  aealnst  tbo 
tnafcer.  His  undertaking  Is  unconditional.  Brent 
V.  Bk.  of  Metr.,  1  Pet.  89;  Hnxtun  v.  Smith,  8 
"Wend.  13. 

Where  a  note  Is  payable  st  a  bank.  It  Is  not 
necessary  to  make  a  personal  demand  upon  the 
maker  or  acceptor  elsewhere.  It  Is  his  duty  to 
be  at  the  bank'  within  reeponnlito  hours  to  pay 
thr.  same.  Bk.  of  U.  S.  Smith,  11  Wheat.  1T1  : 
Fiillerton  v.  Bk.  of  D.  S.  1  Pet.  604 ;  Bk.  of  TT. 
■8,  Carneal,  2  Pet.  G43 ;  CovioRton  v.  Comstock. 
14  Pet.  43 :  HUdeburn  v.  Turner.  5  How.  69 ;  Bk. 
-of  Met.  T.  Brent,  2  Cranch.  C  C.  530. 

As  against  tbe  maker  of  a  note,  or  acceptor  ot 
a  bill,  payable  at  a  speclfled  place.  It  Is  not  necen- 
•ary  for  the  holder  to  mako  a  demand  at  such 
place,  aa  a  condition  precedent  to  brinfting  the 
action,  and,  therefore.  It  Is  not  necessary  to  aver 
such  demand  In  the  complaint,  or  prove  It  at  tbe 
trial.  As  against  tbem,  an  action  is  sufficient 
demand.  If  the  maker  or  accetitor  was  at  the 
place  designated,  ready  to  pay.  and  offered  to  pay 
tbe  money,  he  may  plead  It  as  a  tender  la  bar  of 
images  and  costs,  l>y  brincing  the  money  Into 
«oort.  Foden  v.  Sharp.  4  John.  18.1;  Wolcott  v. 
Van  Santboord.  17  John.  248;  Falrchltd  v.  Og- 
4  If.  cd. 


t  densburgh  R.  Co.  1  B.  P.  Smith,  N.  T.  337 ;  Wal- 
lace V.  McConneli,  18  Pet  136 ;  Caldwell  v.  Cas- 
sldy,  8  Cow.  271:  Haxtuo  v.  Bisbop,  H  Wend.  13; 
Brabston  v.  Qibson,  9  How.  263 ;  Green  v.  Toungs, 
7  Barb.  662 ;  Sliver  v.  Henderson,  8  McLean,  165 ; 
Kendall  v.  Badger,  1  McAll.  523;  Brown  v.  Pratt. 
2  Cranch,  C.  C.  553 ;  Beverlv  v.  Beverly,  2  Cranch 
C.  C.  470 :  Smith  v.  Johnson.  2  Cranch.  C.  C. 
645 :  Bk.  of  U.  S.  V.  Bussard,  3  Crsncb.  C.  C.  173 ; 
Caldwell  V.  Caasidy,  8  Cow.  271 ;  Troy  City  Bank 
V.  Grant,  Hill  &  D.  Snpp.  N.  Y.  119. 

The  acceptor  of  a  bill  stands  In  same  relation 
to  the  drawee  as  the  maker  ot  a  note  does  to  the 

riayee;  and  the  acceptor  Is  the  principal  debtor, 
n  the  case  of  a  bill,  precisely  like  the  maker  of  a 
note.    Tbe  place  of  payment  Is  of  no  more  Im- 

fiortance  In  the  one  case  thftu  In  the  other.  Wal- 
acp  V.  Mcronuell.  13  Pet.  136. 

No  demand  before  suit  necessary  against  maker 
of  a  note  payable  "at  either  of  the  banks  of  Bos- 
ton."   Brown  v.  Noyes,  1  Wood.  &  M.  76.  86. 

As  to  presentation  of  bills  for  acceptance,  see 
note  to  Brown  v.  Barry.  3  Dnll.  365. 

As  to  time  of  presentment  of  note  or  bill,  and 
of  notice  of  protest,  see  note,  Fenwlck  v.  Sears,  1 
Cranch.  259. 

As  to  time  of  demand  and  notice,  and  manner 
ot  giving  notice  of  protest,  see  note  to  Busaard  v. 
Levcrlob  6  Cranch,  102. 
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ply.  By  a  demurrer  to  the  evidence,  the  court 
in  whieh  the  cause  ia  tried  i»  aubstittited  in  the 
place  of  the  jury.  And  the  only  question  is, 
whether  the  evidence  is  sufficient  to  maintain 
the  issue.  And  the  judgment  of  the  court 
upon  such  evidence  will  stand  in  the  place  of 
the  verdict  of  the  jury.  And  after  that,  the 
defendant  may  take  advantage  of  defects  in  the 
deelaration,  by  motion  in  arrest  of  judgment, 
or  by  writ  of  error.  But,  the  present  case  be- 
ing Drought  here  on  writ  of  error,  the  whole 
record  is  under  the  consideration  of  the  court; 
and  the  defendant,  having  the  jud^cnt  of  the 
court  below  in  his  favor,  may  avail  himself  of 
174']  all  defects  in  the  declaration  *tbat  are 
not  deemed  to  be  cured  by  the  verdict. 

The  objection  to  the  declaration  is,  that  it 
does  not  contain  an  averment  that  a  demand 
of  payment  of  ^  maker  of  the  note  was  made 
at  the  place  whnre  it  was  made  payable. 

It  is  a  general  rule  in  pleading,  that  where 
any  fact  is  necessary  to  be  proved  on  the  trial, 
in  order  to  sustain  the  plaintiffs'  right  of  re- 
covery, the  declaration  must  contain  an  aver- 
ment substantially  of  such  fact,  in  order  to  let 
in  the  proof.  But  the  declaration  need  not  con- 
tain any  averment  which  it  is  not  necessary  to 
prove.  For  the  purpose,  therefore,  of  deter- 
mining whether  the  declaration  in  this  ease  is 
substantially  defective,  for  want  of  an  express 
averment  that  demand  of  payment  of  the 
maker  was  made  at  the  office  of  discount  and 
deposit  of  the  Bank  of  the  United  States,  in 
the  city  of  Washington,  it  is  proper  to  inquire 
whether  proof  of  that  fact  was  indispensably 
necessary  to  entitle  the  plaintiffs  to  recover. 

Whether,  where  the  suit  is  against  the  maker 
of  a  promissory  note,  or  the  acceptor  of  a  bill 


WilUsm  for  his  life,  recites  to  be  for  bis  bousehold 
and  family  expenses;  and  now,  by  tbe  ctvil  list 
act  of  Queen  Ann,  the  alienation  of  tbe  erowa  rev- 
enue Is  expressly  provided  atcatoet.  Bat.  even  be- 
fore the  civil  list  act,  tbere  Is  do  Instance  of  a  de- 
vise of  tbe  rovat  revenues.  In  tbe  present  case.  It 
could  not  be  Intended  that  ^e  port  duties  should 
be  alienable.  The  port  duties  were  created  for  the 
benefit  of  the  subject,  and  they,  and  the  proprle- 
torsHlp,  were  Intended  to  go  together.  But.  I  in- 
sist further,  that  tbe  lands  themselves  are  not 
alienable.  Anciently,  wben  the  King  made  a  duke, 
and  gave  possession  to  him,  they  were  so  annexed 
to  the  dignity  as  not  to  be  transferrable  without 
a  preceding  act  of  parliament.  See  Oodb.  397.  In 
Dyer,  fol.  2,  a.  there  is  a  esse  very  analogous  to 
the  present;  for  there  It  is  ssld.  that  If  the  King 
creates  a  duke  and  gives  bim  £20  a  year  for  the 
maintenance  of  his  dignity,  he  cannot  give  it  to 
another,  because  It  Is  not  Incident  to  bw  dignity. 
Many  things,  of  a  special  nature,  are  unallenabb^. 
llHi*l  Dignities  *are  so.  because  they  are  person- 
al, and  In  the  blood.  Offices  of  trust  are  not  as- 
^^able  nnlesa  by  the  original  terms  of  the  grant, 
or  by  prescription,  which  supposes  such  a  grant 
Ministerial  offices  are,  indeeji.  assignable,  and  the 
power  of  appointing  a  deputy  Is  Incident  where 
the  office  Is  ssslgnable,  but'  not  vice  versa.  See 
Bro.  Abr.  tit.  Office,  pi.  108.  The  office  of  forester 
Is  of  such  a  trust  that  It  cnnnct  be  granted  over 
without  license.  4  Inst.  SIS.  The  ReglBter  and 
FItzherbert.  there  cited,  warrant  Txrrd  Coke  In  bin 
doctrine.  Earldoms  are  not  alienable.  The  case 
about  the  office  of  Great  Chamberlain  In  Sir  W. 
Jones,  96,  and  Collins'  Baronies,  contain  much 
learning  on  this  subject,  which  applies  strongly 
here.  Doddridge,  who  was  with  the  majority  of 
tbe  JndgcB.  states  everything  which  made  against 
his  own  opinion. 

"Lord  Mansfield :  The  case  Is  very  well  reported 
both  In  Btr  W.  Jones,  and  In  Collins;  but  there  is 
a  great  difference  between  offices  and  terrltorti>s. 

"Mr.  Serjeant  Hill:  The  judges  who  held  the 
office  alienable,  only  held  It  partly  so,  tbat  Is,  that 
It  mlgbt  be  settlsd  so  as  to  keep  it  In  the  male 
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of  exchange,  payable  at  a  particular  place,  it  ia 
necessary  to  aver  a  demand  of  payment  at  such 
place,  and,  upon  tbe  trial,  to  prove  sudi  de- 
mand, is  a  question  upon  which  conflicting 
opinions  have  neen  entertained  in  the  courts  in 
Westminster  Hall.  But  that  question  may, 
perhaps,  be  considered  at  rest  in  England,  by 
the  decision  in  the  late  case  of  Rowe  v.  Young» 
2  Brod.  ft  Bingh.  185  in  the  House  of  Lords. 
It  whs  'there  held,  that  if  a  bill  of  ex-[*175 
change  be  accepted  payable  at  a  particular 
place,  the  declaration  tn  an  action  on  such  bill 
against  the  acceptor,  must  aver  presentment  at 
that  place,  and  the  averment  must  be  proved. 
A  contrary  opinion  has  been  entertained  by 
courts  in  this  country,  that  a  demand  on  the 
maker  of  a  note,  or  the  acceptor  of  a  bill  pay- 
able at  a  specific  place,  need  not  be  averred  in 
the  declaration,  or  proved  on  the  trial.  That 
it  is  not  a  condition  precedent  to  the  plaintiffs* 
ri^ht  of  recovery.  As  matter  of  practice,  ap- 
plication will  generally  be  made  at  the  place 
appointed,  if  it  is  believed  that  fimds  have 
been  there  placed  to  meet  the  note  or  bill. 
But,  if  the  maker  or  acceptor  has  sustained  any 
loss  by  the  omission  of  the  holder  to  make  such 
application  for  payment  at  the  place  appointed, 
it  is  matter  of  defense  to  be  set  up  by  plea, 
and  proof.  (4  Johns.  Sep.,  183j  17  Johns.  Rep. 
248.) 

This  question,  however,  does  not  necessarily 
arise  in  the  case  now  before  the  court,  and  we 
do  not  mean  to  be  understood  as  expressing 
any  decided  opinion  upon  it,  although  we  are 
strongly  inclined  to  think  that,  as  against  the 
maker  or  acceptor  of  such  a  note  or  bill,  no 
averment,  or  proof  of  demand  of  payment  at 
the  place  designated,  would  be  necessary. 


line ;  because  males  were  more  fit  for  tbe  ofllce 
than  women.  But  they  agreed  that,  tboueb  tbe 
office  was  granted  In  fee.  It  could  not  be  disposed 
of  from  tne  blood  of  tbe  first  grantee.  In  tbe 
present  case,  It  Is  observable  that  tbe  charter 
makes  a  difference  In  tbe  us;  of  the  word  'asslgita' 
That  word  Is  used  in  granting  the  land,  but  la 
omitted  where  the  charter  gives  the  power  of  call- 
ing assemblies,  and  enacting  laws,  of  appointing 
Judges,  and  of  pardoning  crimes.  Therefore, 
these  powers,  at  least,  wers  not  Intended  to  be 
alienable. 

"2.  If  tbe  whole  of  tbe  property,  or  any  part,  la 
disposable  by  wilt.  It  must  be  so  on  this  ground, 
that  all  the  statutes  and  laws  of  England  m  force 
at  the  time  of  the  settlement  of  Maryland,  at- 
tached on  the  province,  though  subsequent  statutes 
will  not  extend  to  It  without  express  words.  Then 
1  have  a  right  to  assume  that  the  property  Is  en- 
tailable ;  for  the  statute  De  Donis  was  an  existing 
law  at  the  time  of  the  grant  and  settlement  of 
the  province,  as  well  as  the  statute  of  wills,  and 
so  was  the  statute  of  uses.  Now,  tbe  properi^ 
was  entallfd,  and,  upon  the  supposition  that  tbe 
entail  was  within  tbe  statute  De  Donls.  I  anrae 
tbat  the  entail  was  'not  well  "barred  by  the  [*157 
last  Lord  Baltimore,  and  that  this  ^ves  a  title 
to  his  sister,  Mrs.  Browning  all  the  entails  being 
now  spent  for  want  of  Issue  mal&  and  she  belnk 
the  devisee  of  the  reversioner  In  fee,  by  the  will 
of  her  father. 

"Lord  Baltimore's  mode  of  barring  was  by 
lease  and  release,  a  conveyance  tbe  weakest  of  all 
In  Its  operation.  Before  Mmihell  ft  Clarke,  It  was 
understood  that  such  a  conveyance,  by  tenant  In 
tall,  would  only  pass  an  estate  during  his  life; 
and,  even  according  to  that  case,  the  estate  It 
passes  Is  voidable  on  bis  death  by  entry  of  the 
Issue  In  tall.  See  Machell  v.  Clarke,  8  Ix>rd 
Raym.  Rep.  678;  2  Salk.  Rep.  619;  7  Mod.  R«p. 
18,  and  Com.  Rep.  119.  As  agslnst  those  in  re- 
mainder. It  still  passes  only  an  estate  daring  the 
life  of  a  tenant  in  tall.  But  a  feoffment,  wlihoat 
warranty,  would  have  been  a  discontinuance,  and, 
witb  warranty,  whoi  It  becomes  collaterat,  it 
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Bat,  vben  recourse  is  had  to  the  indorser  of 
»  promissory  note,  as  in  the  present  case,  Ter>' 
different  considerations'  arise.  He  is  not  the 
oririnal  and  real  debtor,  but  only  surety.  His 
undertaking  is  not  general,  like  that  of  the 
maker,  but  conditional,  that  if,  upon  due  dili- 
176']  gence  having  *been  used  against  the 
maker,  payment  ia  not  received,  then  the  in- 
cloraer  becomes  liable  to  pay.  This  due  dili- 
gence is  a  condition  precedent,  and  an  indis- 
pensable part  of  the  plaintiffs'  title,  and  right 
of  recovery,  against  the  indorser.  And  when, 
in  the  body  of  the  note,  a  place  of  payment  is 
designated,  the  indorser  has  a  right  to  presume 
that  the  maker  has  provided  funds  at  such 
place  to  pay  the  note,  and  has  a  right  to  re- 
quire of  the  holder  to  apply  for  payment  at 
anch  place.  And  whenever  a  note  is  made 
payable  at  a  bank,  and  the  bank  itself  is  not 
the  holder,  an  averment,  and  proof  of  the  de- 
mand at  the  pla<»  appointed  in  the  note,  are 
indispenaable.  In  the  present  case,  the  bank 
at  which  the  note  i«  made  payable  is  the  holder, 
and  the  question  arises,  whether,  in  such  case, 
an  averment  and  proof  of  a  formal  demand  are 
necessary.  If  no  such  proof  could  be  required, 
the  averment  would  be  immaterial,  and  the 
want  of  it  could  not  be  taken  advantage  of 
upon  a  writ  of  error. 

Jn  the  case  of  Saunderson  et  al.  v.  Judge,  2 
H.  BL  Bep.  609,  the  plaintiffs,  at  whose  house 
the  note  was  made  payable,  being  themselves 
the  holders  of  the  note,  it  was  held  to  be  a  suf' 
«ient  demand  for  them  to  turn  to  their  books 
and  see  the  maker's  account^with  them,  and  it 
was  deemed  a  sufficient  refusal  to  find  that  the 
maker  had  no  effects  in  their  hands.  So,  in 
the  case  of  The  Berkshire  Bank  v.  Jones,  6 


would  have  become  a  bar  at  tbis  day ;  for  the 
statute  of  Ann  doth  not  take  away  the  effect  ot 
collateral  warranty  when  It  Is  by  a  tenant  In  tall 
In  poasessloD.  See  4  and  5  Ann,  c.  16.  There- 
fore, I  say  that  this  was  one  mode  by  which  Lord 
Baltimore  might  bave  barred  the  entail ;  hecausc. 
If  he  bad  made  a  feoffment  with  warranty,  the 
warranty  would  bave  been  collateral  to  Mrs. 
Browning. 

"But  there  was  another  mode  of  barring  which 
mlfcht  have  been  used.  The  province  of  Maryland 
Is  a  flef  holden  of  the  KIdk  as  of  the  castle  of 
Windsor,  for  so  the  tenure  Is  reserved.  As,  In 
the  grant,  Is  not  slmllltudlDary,  but  Is  the  same 
as  ut  in  pleading  that  one  vitas  seized  ut  de  feodn, 
which,  says  Lord  Coke,  Is  to  be  understood  posl- 
tlvely  that  tbe  party  was  seized  In  fee.  Co.  LItt. 
17.  6.  Tbe  tenure,  then,  being  as  of  the  castle  ot 
Windsor,  tbe  province  la  to  be  considered  In  the 
samp  way  as  other  lands  orI)dnalIy  holden  of  the 
castle,  and,  like  other  fiefs.  Is  to  be  Impleadablo 
within  the  manor.  A  casttf,  or  honor.  Is  only  a 
superior  kind  of  manor.  To  every  manor  a  court 
baron  la  necessarily  Incident,  and.  therefore.  It 
is  so  to  eveiT  castle.  The  Jurisdiction  of  a  court 
itaron  Is  well  known.  Without  the  King's  writ, 
it  holds  plea  of  personal  actions  where  the  demand 
doth  not  amount  to  40s.  With  tbe  King's  writ 
of  right,  it  may  hold  plea  of  land.  Writs  of  right 
are  of  two  kinds,  patent  and  close.  If  the  writ  is 
brought  in  the  Lord's  Court,  it  Is  directed  to  him, 
and  Is  patent.  If  be  holds  no  court,  or  waives, 
or  the  tenure  is  Immediately  of  the  King,  It  lb 
brought  In  the  King's  Court,  Is  directed  to  the 
ISS*]  sheriff,  and  is  close.  Magna  *Cbarta,  c. 
24,  provides  against  the  abuse  of  the  writ  of  right 
In  the  latter  case,  by  declaring,  that  preeclpe  In 
caplte  sball  not  Issue  where  the  land  is  not  holden 
In  caplte.  Bnt  the  practice  la  otherwise,  and  the 
writ  of  right  has  oeen  usually  brought  in  the 
Common  Pleas  In  all  these  cases.  Another  writ  of 
right  close  lies  for  lands  in  ancient  demesne. 
This  writ  is  well  known,  and  recoveries  are  suf- 
fered npon  It  In  the  courts  of  ancient  demesne. 
See  Flteh.  Nat,  Br,  and  Booth  on  Beal  Actions. 
6  Ij.  ed. 


Mass.  Rep.  524,  decided  in  the  Supreme  Ju- 
dicial Court  of  Massachusetts,  Chief  Justiec 
Parsons,  "in  delivering  the  opinion  of  [*tTJ 
the  court,  said  that,  "the  plaintiffs  being  the 
holders  of  the  note,  we  must  presume  it  was  in 
their  bank,  and  there  It  was  made  payable. 
They  were  not  bound  to  look  up  the  maker.  Or 
to  demand  payment  of  him  at  any  other  place. 
The  defendant,  by  hie  indorsement,  guarantied, 
that  on  the  day  of  payment  the  maker  would 
be  at  tbe  bank  and  pay  the  note,  and  if  he  did 
not  pay  it  there,  he  agreed  he  would  be  an- 
swerable for  it  without  previous  notice  of  the 
default  of  the  maker."  The  rule  here  laid 
down  has  received  the  sanction  of  that  court 
in  subsequent  e^see  (12  Mass.  Rep.  404;  14 
Mass,  Rep.  656),  and  is  founded  in  good  sense 
and  practical  convenience,  without  in  any  man- 
ner prejudicing  the  ri^ts  of  the  maker,  or  the 
indorser  of  the  note.  The  indorser,  knowing 
that  the  maker  has  bound  himself  to  pay  the 
note  at  a  place  appointed,  has  a  right  to  expect 
that  he  will  provide  funds  at  that  place  to 
take  up  the  note;  and  he  will  be  more  likely  to 
be  exonerated  from  bis  liability,  by  having  the 
demand  made  'there,  than  upon  the  maker  per- 
sonally. But,  if  the  bank  where  the  note  is 
made  payable  is  the  holder,  and  the  maker 
neglects  to  appear  there  when  the  note  falls 
due,  a  formal  demand  is  impracticable  bv  the 
default  of  the  maker.  All  tnat  .can  in  fitness 
be  done,  or  ought  to  be  required,  is,  that  the 
books  of  the  bank  should  bci  examined,  to  as- 
certain whether  the  maker  had  any  funds  in 
their  hands;  and  if  not,  there  was  a  default, 
which  gave  to  the  holder  a  right  to  look  to  the 
'indorser  for  payment.  And  even  this  [*178 
examination  of  the  books  was  not  required  in 


The  general  writ  of  right  patent  ties  In  tbe  Court 
of  the  Manor,  in  all  cases  where  tbe  tenure  Is  of 
the  subject,  or  of  tbe  King,  as  of  an  honor ;  and 
where  the  estate  lies,  makes  no  difference.  4  Inst. 
219,  and  Fltzb.  Abr.  Jurisdiction,  pi.  Si,  there 
I  cited.  If  a  man  holds  lands  as  of  an  honor,  the 
bailiff  may  execute  tbe  process  as  of  the  court  of 
tbe  honor  wherever  the  lands  lie.  In  the  case  of 
PItzh,  Abr.  It  was  objected,  that  the  oOlcers  of 
the  county  palatine  of  Chester  could  not  cxrcutc 
writs  In  a  foreign  county;  but  It  was  adjudged 
otherwise,  because  the  lands  were  within  a  manor 
bolden  of  the  principality  of  Chester. 

"There  are  many  precedents  of  recoveries  on 
writs  of  right  patent.  One  is  in  N.  Bendl.  p  4,- 
pi.  4,  on  a  writ  of  right  patent  directed  to  the 
bailiff  of  the  castle  of  Hislng.  According  to  this 
ancient  principle,  that  wherever  a  fief  Ties  it  Is 
impleadame  In  the  manor  of  which  It  Is  holden, 
the  province  of  Maryland  ml^t  have  been  Im- 
pleaded in  the  Court  of  the  Castle  of  Windsor, 
for  it  Is  clearly  holden  of  the  castle,  and  there 
Is  a  court  baron  necessarily  incident.  True  It  Is, 
that  if  tbe  tenant  pleads  a  foreign  plea,  or  the 
mlse  Is  Joined  on  the  mere  right  to  be  tried  by 
the  Grand  Assize,  the  cause  must  he  removed  into 
the  Common  Pleas.  But,  I  Insist  that  a  writ  of 
right  patent  might  have  been  brought  In  the 
Court  of  the  Castle  of  Windsor,  and  that  a  com- 
mon recovery  might  have  been  suffered;  because, 
then,  neither  foreign  plea,  nor  Joining  of  the  misu, 
on  the  mere  right  by  the  grand  assize  is  necessarv. 
The  precedent  cited  from  N.  Bendl,  Is  In  point, 
and  conformable  to  the  principles  i  am  arguing 
upon.  The  writ  of  riebt  patent  was  for  a  manor 
holden  of  Rising  Castle,  and  was  directed  to  the 
bailiffs  of  the  castle.  It  aopears  clearly  that 
there  was  a  recovery  In  the  Court  of  the  Castle 
Rising.  There  was  a  plaint  by  the  demandant,  the 
tenant  vouched  to  warranty,  and  the  vouchee  mak- 
ing default.  Judgment  was  given  for  demandant. 
Afterwards,  a  writ  of  false  judgment  was  brought 
In  tbe  Common  Pleas  by  the  'vouchee,  and  (*1S0 
the  error  was,  that  tbe  writ  of  right  patent  should 
have  been  directed  to  tbe  suitors;  but  tbe  court 
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the  eases  dted  from  the  Massachusetts  Reports. 
The  maker  was  deemed  in  default      not  ap- 

{ tearing  at  the  bank  to  take  up  his  note  when 
t  fell  due.  We  should  incline,  however,  to 
think  that  the  books  of  the  bank  ought  to  be 
examined,  to  ascertain  whether  the  maker  had 
any  balance  standing  to  his  credit;  for,  if  he 
had,  the  bank  would  have  a  right  to  apply  it 
to  the  payment  of  the  note;  and  no  default 
would  be  incurred  by  the  maker,  which  would 
give  a  right  of  action  against  the  indorser. 

The  declaration  in  thU  case  does  contain  an 
averment  that  the  note  was  presented  to  the 
maker,  that  he  refused  to  pay  it,  and  that  no- 
tice of  the  non-payment  waa  given  to  the  in- 
dorser. Whether  this  averment  Is  broad 
enough  to  admit  all  the  proof  necessary  to  sus- 
tain the  action  against  the  indorser,  is  the 
question  which  arises  upon  the  declaration.  If, 
by  reason  that  the  bank  where  the  note  was 
made  payable  was  the  holder,  no  personal  pre- 
sentment or  demand  of  the  maker  could  be  re- 
quired, the  averment,  so  far  as  it  as- 
serts such  presentoient,  is  surplusage,  and 
no  proof  was  necessary  to  support  it. 
What,  then,  in  such  case,  is  a  present- 
ment of  the  note!  It  would  be  an  idle 
eeremony  to  require  the  bank  to  take  the  note 
from  its  files,  and  lay  it  upon  the  counter,  or 
make  any  other  public  exhibition  of  it.  All 
that  could  be  required  is,  that  the  note  be 
there,  ready  to  be  delivered  up  if  payment 
179*]  should  be  offered.  When  the  not*  *is 
held  by  a  third  person,  it  is  practicable,  and 
there  is  a  fitness  in  requiring  the  holder  to 
Inquire  at  the  bank  for  the  maker,  and  whether 
he  has  provided  any  funds  there  to  pay  the 
note.  But  when  the  bank  itself  is  the  holder, 
it  would  be  impracticable  for  it  to  make  such 
held  that  Ute  IwlHffs  were  the  proper  persons,  and 

the  jadginent  was  affirmed.  See  Hod.  1.  Another 
Instance  of  a  like  proceedlns  In  tbe  Conrt  Baron 
of  tbe  Manor  of  Wolrerhainpton,  U  in  Robblns' 
Bnt.  82S.  There,  false  judgment  was  brought  on 
tills  error,  that  the  lands  were  not  mentioned  to 
Iw  within  tbe  manor;  bat  the  jadgmenl  was  at- 
flrmed.  In  Rastell  there  are  several  Instances  of 
writs  of  false  Judgment  on  Judgments  in  writs  of 
right  close  In  courts  of  ancient  demesne.  Bast. 
Hintr.  221,  b.  Also,  Booth  states  the  manner  of 
proceeding  in  the  Court  B.aron  on  the  writ  of 
right  patent,  where  tbe  cause  Is  not  removed. 
Booth  on  Real  Actions,  89.  If,  then,  a  recovery 
might  be  bad  on  a  writ  of  right  In  the  Court 
Baron,  when  the  proceeding  Is  adrerse,  mucb  moie 
might  a  common  recovery  be  suffered.  Errors  In 
common  recoveries  are  aided  by  tbe  statutes  of 
Jeofails,  and  no  objection  Is  fatal  to  them  but 
such  as  mlzht  be  pleaded  to  tbe  Jurisdiction  of 
tbe  court  where  they  are  suffered.  But  bow  could 
such  an  objection  hold  In  this  case?  Every  plea 
to  the  Jurisdiction  must  state  that  there  is  an- 
other court  In  which  the  cause  may  be  tried,  and 
which  that  court  la.  Therefore,  If  want  of  juris- 
diction 1r  objected  to  the  Co.urt  Baron  of  Windsor 
Castle.  It  should  be  stated  where  else  the  proTince 
of  Maryland  can  be  Impleaded ;  for  fines  have  been 
levied  in  the  Court  of  Common  Pleas  here,  of 
shares  of  a  proprietorship  In  America.  Tbe  only 
proprietorships  at  present  are  Pennsylvania  and 
Maryland ;  but  Carolina  was  once  a  proprietorship, 
and  whilst  It  was  so,  flnes  were  levied  here  of 
shares  In  It.  The  first  grant  of  Carolina  was  to 
eight  persons,  and  tbe  word  "assigns"  was  used 
throughout.  Scire  facias  was  brought  to  repeal 
the  letters  patent ;  bnt  no  Judgment  was  ever 
given,  for  the  proprietors  were  well  advised,  and 
agreed  to  surrender,  and  an  act  was  made  to  con- 
firm the  agreement  See  2  Qeo.  II.  c.  34.  Though 
tbe  proprietors  'were  seized  In  fee,  yet  this  act 
recites,  that  from  the  nature  of  the  estates  pro- 
posed to  be  surrendered,  great  difllcultles  ml^t 
arise  as  to  the  manner  of  conveying,  in  the  present 


inquiry  in  any  other  manner  than  by  aseertidn- 
ing  that  the  note  was  there,  and  examining  the 
books  to  see  if  the  maker  had  any  funds  in  the 
bank.  If  the  note  was  there,  it  was  a  present- 
ment, and  if  the  maker  had  no  funds  in  the  . 
bank,  it  was  a  refusal  of  payment,  according  to 
the  legal  acceptation  of  these  terms  undo*  such 
circumstances. 

The  evidence  upon  the  trial  was  introduced 
under  this  averment  without  objection,  and  if 
that  is  sufficient  to  entitle  the  plaintilT  to  re- 
cover, the  court  ought  not  readily  to  yield  to 
technical  objections,  where  the  defendant  has 
had  the  full  benefit  of  whatever  defense  he  had 
to  make.  Under  this  state  of  the  ease  we- 
think  the  exception  taken  to  the  declaration 
cannot  prevail.  And  the  next  inquiry  is* 
whether  the  evidence  to  which  the  dcfendauc 
demurred  was  sufficient  to  sustain  thft  action. 

By  this  demurrer,  the  defendant  has  taken 
the  questions  of  fact  from  the  jury,  where  they 
properly  belonged,  and  has  substituted  the 
court  in  the  place  of  the  jury,  and  everything 
which  the  jury  eonld  reasonably  infer  from  the 
evidence  demurred  to,  is  to  be  considered  as  ad- 
mitted. The  language  of  adjudged  cases  on 
this  subject  is  very  strong  to  show  that  the- 
court  will  be  extremely  liberal  in  their  infer- 
ences, where  the  "party,  by  demurring,  ['IS* 
will  take  the  question  from  the  proper  tribunal- 
It  is  a  course  of  practice,  generally  speaking, 
that  is  not  calculated  to  promote  the  ends  of 
justiM.  If  the  objection  to  the  sufficiency  of 
the  evidence  is  made  by  way  of  motion  for  » 
nonsuit,  it  might  be  removed  ^  testimony 
within  the  immediate  command  of  the  plaintiff. 
The  deficiency  very  often  arises  from  mere  in- 
advertence, and  omission  to  make  inquiries, 
which  the  witnesses  examined  could  probably 
answer. 


case,  like  dlfflcuitles  Induced  the  advisers  of  the  last 
Lord  Baltimore  to  recommend  the  applying  U> 
parliament :  but  no  act  was  obtained. 

"Lord  Mansfield:  He  was  stopped  by  the  dlffl- 
cutty  of  proceeding. 

•^Ur.  Serjeant  Hilt:  Tbe  last  thing  I  [•taf» 
have  to  submit  Is,  that  if  no  recovery  could  be 
suffered,  and  feoffment  with  warranty  would  not 
have  been  sufllctent,  then  the  entail  was  not  bar- 
raUe  In  any  way,  and  tbe  province  of  Maryland 
was  In  tbe  same  condition  as  land  here,  bcforo 
tbe  Introduction  of  common  recoveries,  and  of 
barring  by  fine  under  the  statute  of  Hen.  VII. 
Like  an  execntory  devise,  the  entail  Is  not  barra- 
ble,  because  a  recovery  cannot  be  suffered.  S«<? 
the  case  of  Scetterwood  v.  Edee,  12  Klod.  Ren. 
278.  The  word's  of  Lord  Hnrdwirke.  In  2  Ves. 
Rep.  363,  are  very  applicable,  in  spcnking  of  tb<» 
limitations  In  the  act  of  parliament,  which  made- 
the  Isle  of  Man  unalienable,  he  says  that  If  they 
were  considered  on  the  foot  of  the  stAtnte  Dit 
Donis,  and  they  were  estates  tall,  there  was  no 
want  of  a  restrictive  clause;  for,  before  Tnlta- 
rum's  case,  which  established  tbe  doctrine  of  re> 
coverles.  and  the  4  of  Hen.  VII.  of  fines,  these,  by 
the  statute  De  DonIs,  were  unalienable,  and  of  Man 
there  could  be  neither  fine  nor  recovery?  Here, 
I  Bay,  that  the  property  Is  not  entailable;  but.  If 
It  In.  It  must  be  becanse  within  the  statute  De 
DonIs,  and,  If  that  statute  operates  upon  Mary- 
land, and  no  recovery  could  be  suffered,  there  wait 
a  perpetuity.  It  Is  absurd  to  say  that  tbere  must 
be  the  means  of  making  property  alienable  because 
It  Is  within  that  statute ;  for  the  statute  was 
made  to  restrain  alienation.  A  recovery  mlcht 
have  been  sufficient  to  bar :  but  the  conveyance  br 
lease  and  release  la  too  mild  In  Its  operation,  ana 
on  such  a  conveyance  by  tenant  In  tall,  the  old 
use  reverU  to  tbe  releasor. 

,  "The  cumblllty  of  losing  In  an  action  Is  a  very 
different  thing  from  the  power  of  alienation, 
what  is  the  objection  to  a  perpetuity  in  such  n 
case  as  this?   Can  any  useful  end  be  attained  by 

1  Wlieai.  11. 
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In  Older  to  determine  wliether  the  evidence 
wu  Bufflcient  to  support  the  action,  it  is  proper 
to  state  what  proof  was  necessary. 

The  plaintiffB,  to  entitle  them  to  recover, 
were  bound  to  show  that  they  were  the  in- 
dorsees and  holders  of  the  note;  that  the  note 
was  at  the  bank,  where  it  was  made  payable 
at  tlie  time  it  fell  due;  that  the  maker  had  no 
funds  there  to  pay  the  note;  and  that  due  no- 
tice of  the  default  of  the  malcer  was  given  to 
the  defendant. 

The  indorsement  of  the  note  to  the  plaintiffs, 
and  that  it  was  discounted  in  the  office  of  dis- 
count and  deposit  of  the  Bank  of  the  United 
States  at  Washington,  where  it  was  made  paya> 
ble,  was  fully  proved.  And  the  jury  would 
have  had  a  right  to  presume  that  the  note  was 
then  at  the  bank  where  it  was  discounted;  and 
the  bank  being  the  holder  and  owner  of  the 
note,  the  presumption,  at  least  prima  facie,  is, 
that  it  remained  in  the  bank,  to  he  delivered  up 
when  paid.  This  establishes  the  two  first 
points;  and,  to  show  that  the  maker  had  no 
181*]  funds  in  the  hank,  *tlie  book-keeper  was 
examined  as  a  witness,  who  swore,  that  on  the 
19tb  day  of  July,  1817,  when  the  note  felt  due, 
th&K  was  no  balance  to  tlie  credit  of  the  drawer, 
or  either  of  the  indtmiers,  on  the  books  of  the 
bank.  And  the  remaining  question  is,  whether 
due  notice  of  the  default  of  the  maker  was 
given  to  the  defendant.  The  only  objection  to 
the  sufficiency  of  the  evidence  on  this  point  is, 
that  the  notice  of  non-payment  was  left  at  the 
post-office  in  the  city  of  Washington,  addressed : 
to  the  defendant  at  Alexandria,  without  any 
evidence  that  that  was  his  place  of  residence. 
The  testimony  on  this  point  is  that  of  Michael 
Nourse,  a  notary  publie,  who  swore,  that  on 
the  date  the  note  fell  due,  he  presented  it  at  tlua 
•tore  of  the  defendant,  and  demanded  payment 

making  a  soverelgntr  alienable?  Tbe  eases  of 
copjr-bolds  are  not  aathorltlea  In  point,  for  they 
depend  on  custom.  Here  Hr.  Serjeant  HIII  cited 
many  authorities  to  conflrni  and  lIluHtrate  some 
of  the  doctrine  he  bad  advanced  In  the  previous 

Birt  of  bis  argument.  He  cited  Co.  Lltt.  108,  a; 
J.  44  a,  and  Bro.  Abr.  Tenure,  94  to  show  tbe 
difference  between  tenure  ut  de  corona,  and  ut  de 
honore,  and  tbat  It  was  In  tbe  King's  option  to 
reserve  eltber;  Co.  Lltt.  17  a,  and  1  Lev.  222, 
to  prove  tbe  word  nt,  affirmative  and  not  Blmiii- 
tudinary;  Co.  Lltt.  6a ;  2  Inst  31,  and  tbe  Regis- 
ter, to  prove  a  castle  contains  a  manor;  and  4 
Inst.  26:  Hob.  170,  and  2  Bro.  Abr.  4B,  to  prove 
that  a  court  Boron  is  incident  to  a  manor,  and 
that  ther  are  Inseparable.  For,  tbe  distinction 
161*1  'between  writs  of  right  patent,  and  writs 
of  right  close,  and  the  causes  of  removal,  and  tbat 
where  tbe  former  lie,  they  may  be  preferred  to 
tbe  latter,  he  cited  FItzb.  Njit.  Br.  1  to  9,  and  11 
to  14 ;  Old  Nat.  Br.  Pits.  Abr.  tit.  Droit,  pi.  4B ; 
Magna  Charta,  cap.  24  and  Bro.  Abr.  To  show 
that  it  was  immaterial  where  the  laud  happened 
to  lie,  be  cited  FItzb.  Abr.  tit.  Jurisdiction,  pi. 
61  and  4  Inst.  218.  He  then  observed  that  the 
King  migbt  make  a  new  island  arising  out  of  the 
sea  part  of  a  county,  and  for  this  he  cited  Collls. 
on  Sew.  45,  and  asked  why  be  could  not  make  n 
province  part  of  an  honor.  He  also  cited  from  1 
Str.  Rep.  177.  tbe  case  of  Tbe  King  v.  The'  City  of 
Norwich  (wblcb  was  the  case  of  an  information 
against  the  latter  for  not  repairing  some  bridges), 
to  sbow  tbat  the  King  may  enlarge,  contract  or 
vaiT  the  bounds  of  a  countT,  for  the  purpose  of 
jnrfsdlctlon.  He  next  mentioned,  a  second  time, 
that  lines  had  been  levied  of  shares  of  tbe  Caro- 
lina pronrlptorshtp :  and  added,  tbat  error  on  a 
fine  of  land  in  America  bad  been  brought  In  B. 
R.,  end  that  it  might  be  proper  to  search,  in  order 
to  know  what  was  done. 

"Ijord  Hanafield:  Fines,  and  recoveries  of  plan 
tations  In  America,  with  a  viz.  to  bring  them 
within  a  psEisb  here,  were  freoaent  In  the  Court 
•  li.  ed. 


of  his  clerk,  who  replied  that  "iSi.  Toung  was 
not  within,  and  he  would  not  pay  it.  And  that, 
on  the  same  day,  he  put  in  the  post-oflice  no- 
tice of  non-payment,  addressed  to  the  defendant, 
at  Alexandria.  If  the  defendant's  place  of  resi- 
dence was  Alexandria,  it  is  not  denied  but  that 
due  and  regular  notice  was  given  him.  The- 
notary  was  a  sworn  officer,  offically  employed, 
to  demand  payment  of  this  note,  and  it  is  no- 
more  than  reasonable  to  presume  that  he  was- 
instructed  to  take  all  necessary  steps  to  charge 
the  indorsers.  This  must  have  been  the  object 
in  view  in  demanding  payment  of  the  maker. 
And  it  is  fair,  also,  to  presume  that  he  madp- 
inquiry  for  the  residence  of  the  defendant  be- 
fore he  addressed  a  letter  to  him;  for  it  is  ah-- 
surd  to  suppose  he  would  direct  to  him  at  that 
'place,  without  some  knowledge  or  in-  [*1S3 
formation  that  he  lived  there,  this  being  the 
usual  and  ordinary  course  of  sneh  transactions^ 
and  with  which  the  notary  was,  no  doubt,  ac- 
quainted. Tbe  jury  would,  undoubtedly,  have 
been  warranted  to  infer,  from  this  evidence,, 
that  the  defendant's  residence  was  in  Alexan- 
dria. If  that  was  not  the  fact,  this  case  is  4. 
striking  example  of  the  abuse  which  may  grow 
out  of  demurrers  to  evidence.  For,  a  single- 
question  to  the  witness  would  have  put  at  rest 
that  point,  one  way  or  the  other,  if  the  least 
intimation  had  been  given  of  the  objection.  It. 
was,  manifestly,  taken  for  granted  by  all  par- 
ties, that  the  defendant  lived  at  Alexandria.. 
And  if  a  pwrty  will,  upon  the  trial,  remain 
rilent,  and  not  si^^gest  an  Inqtdryi  which  waa. 
obviously  a  mere  omission  aa  the  part  of  the- 
plaintiff,  a  jury  would  be  authorized  to  draw 
all  inferences  from  the  testimony  given,  that 
wonid  not  be  against  reason  and  probability; 
and  the  court,  upon  a  demurrer  to  the  evidence,. 

,  of  Common  Pleas,  till  provincial  laws  were  made 
to  provide  other  modes  of  barring.  But  I  do  not 
know  of  any  Instance  of  such  fines  or  recoveries' 
in  tbe  case  of  a  seigniory. 

"Ur.  Serjeant  Hill:  In  1  Ventr.  Rep.  268,  Lord 
Hale  says  tbat  tbe  writ  of  right  close  (for  lands 
in  ancient  demesne)  Is  not  to  be  resembled  to  an- 
other prtecipe,  and  tbat  being  directed  balilvis . 
manerlL  mention  of  the  manor,  without  naming 
tbe  wUI  In  which  tbe  lands  lie,  Is  sufficient.  So, 
here,  mention  of  the  castle  of  Windsor  In  the  writ, 
of  right  patent,  without  a  vis.  to  bring  Maryland 
wlthm  England,  would  have  been  sufficient.  Lord. 
Chief  Justice  North,  in  2  Mod.  Rep.  49,  observes 
that  It  had  been  long  a  dispute  whether  a  fine  of 
lands  in  lieu  conus  was  good;  that  In  King  James' 
time  It  was  settled  to  be  so,  and  tbat,  by  the  same- 
reason,  a  recovery  shall  be  good ;  for  they  ar« 
both  amicable  suits  and  common  assurances,  and. 
as  they  grow  more  in  practice  tbe  Judges  have 
extended  them  further.  He  adds,  that  a  common 
recovery  may  be  of  an  advowson,  and  that  no  rea 
sons  are  to  be  drawn  from  *the  vlsne,  or  r*16:£ 
execution  of  the  writ  of  seisin,  because  It  Is  not 
an  adverse  proceeding,  but  by  agreement.  This  Is- 
material,  for  common  recoveries  of  advowsonii 
were  anciently  In  writs  of  right ;  and  though, 
writs  of  entry  are  now  us^d,  tbey  are  improper 
for  an  advowson,  and  they  are  only  allowed  oe- 
cause  common  recoveries  are  by  agreement.  Tbe 
observation  about  the  writ  of  seisin  anKwers  the- 
reason  In  1  Ventr.  Rep.  69,  why  an  ejectment  of 
lands  In  Jamaica  will  not  lie  here,  and  anowe  that 
It  Is  not  applicable  to  the  present  case.  That 
where  one  jurisdiction  is  pleaded  to,  anotber  must 
be  shown,  I  cite  Barker  v.  Dormer,  1  Show.  Rep. 
19t ;  and  tbat  a  seigniory  out  of  England  may  l>e 
Impleaded  In  the  courta  here,  J  cite  4  Inst.  213: 
Bro.  Abr.  Jurisdiction,  101;  Lien,  76;  Trial.  68: 
Fltzh.  Abr.  Assize.  282;  Vaugb.  Rep.  405.  As  to> 
suing  for  ancient  demesne  lands,  1  cite  1  Balk, 
Rep.  66.  and  1  Lord  Raym.  Rep.  43. 

''Upon  the  whole,  tbe  pcppertj  In  question  Is 
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vlll  draw  the  same  coneluBions  that  the  jury 
might  have  drawn. 

We  are,  accordingly,  of  opinion  that  the  evi- 
dence was  sufiBcient  to  entitle  the  plaintiffs  to 
recover;  that  the  judgment  of  the  court  below 
must  be  reversed,  and  the  cause  sent  back,  with 
directions  to  enter  judgment  for  the  plaintiffs, 
upon  the  demurrer  to  evidence,  for  the  amoimt 
of  the  note,  and  interest. 


Judgments— This  cause  came  on,  etc.  On 
consideration  whereof,  it  is  ordered  and  ad- 
judged that'  the  judgment  of  the  said  Circuit 
18S*]  'Court,  on  the  demiirrer  to  evidence  in 
the  said  cause,  be  reversed.  And  it  is  further 
ordered  and  adjudged  that  the  said  cause  be 
remanded  to  the  said  Circuit  Court,  with  in- 
structions that  judgment  be  entered  there  on 
•aid  demurrer,  for  the  plaintiffs  in  the  cause; 
and,  further,  that  the  court  there  do  render 
judgment  on  the  contingent  verdict  found  for 
the  plaintiffs,  according  to  the  tenor  thereof, 
with  costa,  etc.^ 


t'Surtty,    Construction  of  Statute.]  [*184 
THE  UNITED  STATES 

VANZANDT. 

Tbe  case  of  The  United  Stjites  t.  KIrkpatrick,  9 
Wheat.  Rep.  720,  revised.  Its  authority  cooflrmed, 
anci  applied  to  the  present  case. 

Ad  omission  of  tbe  proper  officer  to  recall  a 
dellnqaent  paymaster  under  the  Injunctions  of  tbu 
4th  section  of  the  act  of  the  24th  of  April,  1810. 
c.  89,  does  not  discharge  his  surety. 

The  oroTlslons  requiring  tbe  dcllnnuent  paymas- 
ter to  De  recalled,  and  a  new  appointment  to  be 
made  In  bis  place,  are  merely  directory,  and  In- 
tended for  the  security  of  the  eovernroeot ;  but 
form  no  part  of  the  contract  with  the  surety. 

Tbe  statute  not  removing'  from  office  the  delin- 
quent paymaster,  ipso  facto,  but  only  making  It 
the  duty  of  tbe  proper  officer  to  remove  bim,  the 
circumstances  of  new  funds  being  placed  In  hia 
hands  after  Us  deliDqueocy.  does  not  discharge 
the  surety. 

THIS  cause  was  ai^ed  by  the  Attomey-Geii- 
eral  and  Mr.  Swann  for  the  plaintiffs,*  and 
by  Mr.  Jones  and  Mr.  Key  for  the  defendant. 

Mr.  Justice  WasluDgtoit  delivered  the  opin- 
ion of  the  court: 
This  was  an  action  of  debt  brought  in  tha 


X. — Tbe  demorrer  to  evidence  is  an  unusual  and 
antiquated  practice,  which  this  court,  and  other 
coarts,  have  recently  endeavored  to  discourage,  as 
Inconvenient,  and  calculated  to  suppress  tbe  truth, 
and  Justice  of  tbe  cause.  It  la  allowed  or  denied  tiy 
the  court  where  the  cause  Is  tried.  In  tbe  exercli^e 
of  sound  discretion,  under  all  tbe  circumstances  oC 
the  case;  and  It  seems  that  the  exercise  of  tiiid 
discretion  cannot  be  made  the  foundation  of  a 
writ  of  error.  The  party  demurring  is  bound  to 
admit  as  true,  not  only  all  the  facts  proved  by  the 
•evidence  introduced  by  tbe  other  party,  but  also 


all  the  facts  which  that  evidence  legally,  may  con- 
duce to  prove.  It  follows  that  It  ought  never  to  be 
admitted,  where  tbe  party  demurrmg  refuses  to 
admit  the  facts  which  tbe  qtber  side  attempts  to 
prove ;  nor  where  he  offers  contradictory  evidence, 
or  attempts  to  establish  Inconsistent  proposltlODS. 
Young  V.  Black,  7  Crancb's  Hup.  S65;  see  also, 
Powlfng  et  aL  v.  The  United  States,  i  Craneh's 
Rep.  219;  Phil.  Evid.  216.  217;  Bull.  N.  P.  c. 
4,  p.  313. 

2.— They  cited  The  United  Statu  T.  KIrkpat- 
rick, 9  Wheat.  Rep.  720. 


neither  alienable  nor  devisable,  or,  at  least,  the 
seigniory  Is  not  so.  If  the  property  is  bath  alleu- 
ab^  and  devinable,  then  I  insist  that  It  Is  entail- 
able, and  that  the  entail  Is  not  barred. 

"The  supposed  necessity  of  barring  by  lease  and 
release,  dotn  not  exist;  for, 

"(1)  There  might  have  been  a  feoffment  with 
warranty,  and,  (2)  the  province  being  bolden  oC 
Windsor  Castle,  Is  Impleaded  in  the  Court  Uuron 
there,  and  a  common  recovery  might  have  been 
suffered  there.  Besides  the  authorities  already 
«ited,  to  show  that  the  bailltfe  of  that  court  were 
officers  competent  to  hold  plea  of  the  province  In 
a  writ  of  right  patent,  there  Is  one  In  Aston'a 
Entr.  375.  If  a  recovery  could  not  be  suffered  In 
tbe  Court  of  the  Castle  of  Windsor,  It  might  have 
been  suffered  on  a  precipe  auod  reddat  in  the 
Court  of  Common  I^eas ;  and  tbe  property  not 
being  in  England  was  no  objection  to  a  recovery, 
«ittaer  In  tbe  Common  Pleas,  or  the  Court  of  Wind- 
sor Castle.  If  It  is  denied  that  a  recovery  could 
be  suffered  In  either  of  these  courts.  It  must  be 
shown  what  court  has  tbe  proper  Jurisdiction,  or 
the  objection  cannot  be  taken,  if  a  recovery  could 
not  be  suffered  anywhere,  then  I  Insist  that  tbe 
«ntail  of  tbe  property  made  It  unalienable, 
1«3*1  •and  that  It  descended  as  a.  perpetuity: 
ot  Lord  Hardwicke  in  2  Ves.  Rep.  363,  and  of 
and  that  it  might  so  descend,  I  cite  tbe  authority 
Jenlilns  in  his  Centuries.  250  and  257. 

"Hr.  Berjeant  Hill  concluded  witb  citing  a  caa>i 
about  the  writ  of  right  patent  in  0  Co.  Litt.  11. 

"Mr.  Kenyon  for  Master  Harford:  The  principal 
questions  in  this  case,  arise  on  the  grant  by  the 
crown  of  tbe  province  of  Maryland  In  tne  H 
Charles  I.  and  tne  settlements  made  of  It  In  178U 
and  1761.  The  grant  by  tbe  crown  being  by  let- 
ters patent  under  the  great  seal  of  England,  the 
law  of  England  is  therefore  the  rule  by  which  tb<.> 
property  must  be  adjudged  npon.  It  bas  been  truly 
obeerved  by  tbe  court,  that  no  points  could  arise  If 
tbe  property  was  in  England,  if  the  property  was 
situate  here,  it  would  be  alienable,  devisable  8n<) 
entailable,  and  tbe  entail  might  be  barred  by 
■common  recovery.  But  the  property  lies  In  Amer- 
ica, and  thence  arise  the  dlmcultlea. 

"Tbe  questions  referred  to  this  court  concern 
44S 


both  tbe  province  and  the  port  duties,  and  theft 
value  Is  great.  But  tbe  great  value  and  extent  of 
the  property  will  not  make  any  difference  In 
deciding  upon  It,  though  Its  situation  will.  Tbe 
province  of  Maryland  was  settled  by  Englishmen, 
and  these  carried  the  law  of  Bogland  with  them. 
In  2  P.  Wms.  75,  It  is  said  to  have  been  adjudged 
by  the  Privy  Council,  that  if  a  new  country  Is 
found  out  and  settled  by  English  subjects,  they 
carry  theU  laws  with  tnem,  though  subsequent 
acts  of  parliament,  without  naming,  will  not  bind 
tbe  plantation.  Tbe  like  doctrine  is  laid  down  In 
Penn  v.  Baltimore,  2  Ves.  Rep.  349.  with  more 
precision ;  for,  there  it  Is  said,  that  an  English 
colony  carries  with  them  all  the  laws  of  England 
in  being  at  the  time  of  planting  It,  which  ara 
adapted  to  tbe  situation;  but  tnat  no  statute, 
made  afterward?,  binds  without  naming  them. 
Now,  both  tbe  statute  De  Donis,  and  that  of  wills, 
were  before  the  settlement  of  Maryland,  and  both 
have  words  sufficient  to  comprehend  the  proprie- 
torship, tbe  word  "tenement'^  being  used  in  tna 
former,  and  "hereditament"  In  the  Tatter.  There- 
fore hotb  statutes  must  extend  to  tbe  property  la 
question,  unless  It  can  be  shown  that  there  la 
something  incongruous  In  applying  them  to  Mary- 
land. But  they  are  nece^ary  and  convenient 
laws  for  Maryland,  nor  is  the  law  of  descenta 
more  so.  It  Is  objected,  that  these  statutes  may 
extend  to  lands  granted  to  the  lord  proprietor 
•In  tbe  way  of  subinfeudation,  but  that  [•104 
they  ought  not  to  be  applied  to  the  selglnory  and 

Sroprletorsblp.  But  no  reason  is  given  for  thu 
Istlnctlon,  except  saying  that  the  proprietorship 
Is  a  transcendent  property,  and  hath  regal itlea 
and  high  powers  annexed  to  It.  Is  an  assignee  or 
devisee  less  likely  to  be  fit  and  able  to  govern  It 
than  the  descendants  ot  the  first  grantee,  who 
may  be  Infantst  Higher  property  than  this  bath 
been  the  subject  of  wills :  for  kingdoms  have  been 
devised.  Con  Stan  tine  devised  an  empire,  and  so 
did  Charlemagne :  and  the  same  was  done  In  oar 
own  country  by  Henry  VIII.  under  an  act  of  pap- 
Uament.  It  Is  said  that  the  property  is  not  alien- 
able, because  It  Is  annexed  to  an  office  of  trust. 
But  lands  to  which  offices  are  annexed,  may  pass 
together  with  the  ofQce.    Wheq  tbe  champion  at 

Wbent.  11. 
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Oreuit  Court  for  the  District  of  Columbia,  up- 
<m  a  paymaster's  official  bond,  against  the  de- 
fendant in  error,  one  of  the  sureties  in  that 
iMnd.  The  condition  of  the  bond,  as  set  out 
upon  oyer,  is  in  the  following  words,  viz.: 
"That  whereas  the  above  bounden  John  Hall 
185*]  is  .appointed  paymaster  *of  the  rifle 
regiment  in  the  army  of  the  United  States; 
now,  if  the  said  J.  Hall  shall  well  and  truly 
execute,  and  faithfully  discharge,  according 
to  law,  and  to  instructions  received  by  him 
from  proper  authority,  his  duties  as  paymaster 
aforesaid,  and  he.  his  heirs,  etc.,  shall  regularly 
account  when  thereunto  required,  for  all  mon- 
eys received  by  him  from  time  to  time,  as  pay- 
master aforesaid,  with  such  person  or  persons 
as  shall  be  duly  authorized  and  qualified  on 
the  part  of  the  United  States  for  that  purpose, 
and,  moreover,  pay  into  tlieir  treasury  such 
balance  as,  on  final  settlement  of  the  said  J. 
Hall's  accounts,  shall  be  found  justly  due  from 
him  to  the  United  States,  then,"  etc. 

To  the  declaration  filed  in  this  action,  the 
defendant  pleads  that  the  said  John  Hall  did 
well  and  truly  observe  and  discharge,  accord- 
ing to  law,  and  to  instructions  received  by  him 
from  proper  authority,  his  duties  as  paymaster 
in  the  rifle  r^ment  of  the  army  of  the  United 
States,  and  did  pay  into  the  treasury  such  bal- 
ance as,  on  settlement,  was  found  due,  and 
hath  observed,  Icept  and  fulfilled  every  matter 
and  thing  in  the  condition  of  the  said  bond 
which,  according  to  the  said  condition,  ought 
to  have  been  observed  and  kept. 

The  breach  set  out  in  the  replication  is,  that 
the  said  J.  Hall  did  not  pay  to  the  United 
States  the  lom  of  which  wae  due 


and  in  arrear,  on  a  certain  day,  and  which  ha 
ou^ht  then  to  have  paid  according  to  the  con- 
dition of  his  bond. 

'Upon  the  trial  of  the  issue  formed  [*i8S 
on  the  matter  stated  in  the  replication,  a  bill  of 
exceptions  was  taken  to  the  opinion  of  the 
court,  by  the  United  States,  which  states  that 
to  support  the  issue  on  the  part  of  tlw  United 
States,  they  gave  in  evidence  a  certified  co^ 
of  the  bond  aforesaid,  together  with  the  ae- 
count  of  the  United  States  against  the  said  J. 
Hall  settled  at  the  treasury  deputment,  and 
duly  certified  according  to  law,  whereby  it  ap- 
peared that  a  balance  of  |29,266.06  was  due 
to  the  United  States  by  the  said  J.  Hall,  as  pay- 
master of  the  rifle  regiment  of  the  army  of  the 
United   States.     Whereupon   the  defendant 

frayed  the  court  to  inatmct  the  jury,  that  if* 
rom  the  evidence  aforesaid,  they  should  be- 
lieve  that  John  Hall,  named  in  the  conditiou 
of  the  bond,  had  neglected  and  failed  to  make 
any  report  to  the  Paymaster-General  once  in 
two  months,  showing  the  disposition  of  the 
funds  previously  transmitted,  with  estimates 
tor  the  next  payment  of  the  said  regiment,  and 
had  also  neglected  and  failed,  either  to  trans- 
mit sttdi  eetimates,  or  to  render  his  vouchers  to 
the  Paymaster-Gmeral  for  settlement  of  his 
accounts,  more  than  six  months  after  receiving 
funds,  and  was  not  recalled  for  such  default 
and  neglect,  but  additional  funds  were  placed 
in  his  nands,  notwithstanding  his  known  de- 
faults and  neglects  in  the  instances  aforesaid, 
then  the  defendant  is  not  chargeable  tor  any 
failure  of  the  said  J.  Hall  to  account  for  sucn 
additional  funds  bo  placed  in  his  hands  after 
his  said  defaults  and  neglects,  in  respect  of  the 


England  passes  bis  manor,  b]s  office  passes  with 
It  The  province  of  Meryland  may  be  resembled 
to  a  large  manor.  Tbe  Jarlsdlctlona  of  some  man- 
«rs  were  anciently  as  extensive,  both  tn  criminal 
and  dvll  matters,  as  tbe  Jariidlction  of  tbe  lord 
Maryland.  Tbe  power  of  makloc  by-laws  to 
regulate  commons,  and  other  subjects,  relative  to  i 
tbe  tenants,  ts  Incident  to  many  manors. 

"Bat  tbe  queatlon  doth  not  depend  merely  on 
arguments  of  'analogy.  Tbe  proprtetorsbtp  ix 
granted  In  free  and  common  socage,  and  It  was 
Intended  to  be  alienable.  Xbe  word  "assigns"  Is 
VM'\  In  the  letters  patent,  and.  In  some  places,  1b 
applied  to  tbe  seigniory  Itself.  Tbe  first  grantee 
would  not  bare  accepted  the  grant  on  otber  terma 
We  sboQld  consider,  not  tbe  present  valne  of  tbe 
property,  bat  its  vaiae  when  the  grant  was  made ; 
and  tben  Maryland  was  a  desert,  and  It  Is  not  to 
be  supposed  tliat  the  first  grantee  would  have  been 
at  the  expense  of  settling  It,  If  it  bad  not  been 
made  alienable.  Besides,  the  usage  since  tbe  grant 
is  an  argument  In  favor  of  Its  being  alienabla 
Both  Maryland  and  Pennsylvania  have  been  con- 
vtantly  subjects  of  entails  and  settlements,  and 
this  practice  ongbt  to  weigh  sometbing.  Another 
strong  argument  arises  from  tbe  preamble  of  the 
statute  2  Geo.  II..  c.  S4.  about  tbe  shares  of  the 
Csrollna  proprietorship.  In  deriving  titles  to  the 
several  shares,  wills  arc  mentioned.  This  shows 
that  it  was  deemed  to  be  within  the  statute  of 
wills.  The  preamble  also  recites  a  causp  in  chan- 
cery abont  an  agreement  to  sell  t'"i  share  of  one 
Dawson,  and  a  decree  by  the  lo.  i  for  a  specific 
performance,  on  an  appeal.  Tbe  preamble  further 
recites  various  grants  to  show  title  In  those  with 
1«S"]  whom  the  crown  was  contracting  "for  tbe 
sarrender  of  their  shares.  All  this  shows  that 
parliament  tbougbt  a  proprietorship  In  America 
alienable  like  otber  proper^. 

"r>ord  Mansfleld :  In  Dawson's  cose,  tbe  question 
between  the  parties  was  not  abont  Hie  power  of 
alienating.   

"Mr.  Kenyon :  The  statute  of  7  and  8  Wm.  III., 
e.  22,  8.  16,  is  also  of  consequence,  for  It  restrains 
all  persons,  and  their  assigns,  claiming  any  right 
or  pTx>prlety,  In  any  Islands  or  tracts  of  land  on  tbe 
.continent  of  America,  by  charter,  or  letters  patent 
•  li.  ed. 


from  selling  to  any  bat  natural  born  subjects. 
This  act  supposes  a  proprietorship  to  be  allenabla 

"Lord  Mansfield :  The  clause  In  the  act  of  Wil- 
liam is  odd.  Without  snch  a  restriction,  aliens 
were  Incapable  of  pnrcbasing. 

"Mr.  Kenyon :  in  Penn  v.  F^ord  Baltimore  tbe 
queatlon  oi  allenaUon  actually  occurred ;  and 
thougb  It  was  not  necessary  to  decide  upon  it,  yet 
Lora  Hardwlcke  seems  Indlr^t^  to  have  given  an 
opinion  that  tbe  pEoprietorsblp  of  Maryland  was 
alienable.    See  1  res.  Rep.  448. 

"Lord  Mansfield:  Tbe  question  before  Lord 
Hardwlcke  was  on  the  elTeci  of  an  agreement  be- 
tween tbe  Penn  and  Baltimore  families,  about  tbe 
limits  of  Maryland  and  Pennsylvania.  It  being  con- 
tended  that  Lord  Baltimore  had  not  power  to 
dismember  bts  province,  thougb  he  Cisht  make, 
subinfeudations;  but  tbe  question  was  determined 
without  deciding  anything  on  the  power  or  alien* 
atlng  the  whole  province. 

"Hr.  Kenyon:  l  cite  the  ease  for  tbe  sake  of 
Lord  Hardwlcke'i  dictum,  and  not  as  an  adjudica- 
tion. Thus,  I  am  in  possession  of  tbe  opinion  of 
the  legislature,  and  of  tbe  Bouse  of  Lords,  and  of 
Lord  Hardwlcke,  as  authorities  to  show  that  tbe 
property  Is  ae  alienable  as  other  property.  It 
remains  to  show  that  the  entsU  was  well  barred  by 
Lord  Baltimore,  so  as  to  enable  blm  to  dispose  by 
will ;  and  this  Mr.  Sergeant  Hill  makes  tbe  great 
point.  Tbe  question  Is  as  to  tbe  whole  nrorlneo 
and  seigniory,  and  not  as  to  any  particular  parts 
or  eublnfeudutiona  If  it  bad  arisen  on  tbe 
*latter,  the  forms  required  by  tbe  provincial  [*X6e 
laws  mtobt  have  been  complied  with.  But  no 
court  within  the  province  can  hold  plea  of  the 
seigniory  itself.  See  Tauah.  Rep.  404.  If  no 
court  can  be  found  In  Msrytand  for  a  common  re- 
covery, some  other  court  must  be  found,  or  there 
must  be  some  mode  of  barring  tbe  entail  without  ii 
recovery.  When  this  cause  was  before  tbe  chan- 
cellor, Mr.  Sergeant  Hill  said  tbat  a  recovery 
migbt  have  been  suffered  before  the  King  In  coun- 
cil; but  that  gronnd  Is  now  deserted. 

''Lord  Mansfield :  If  anything  had  been  done  for 
barring  there,  it  could  only  have  been  a  proceed- 
ing having  analogy  to  common  recovery,  the 
council  being  the  proper  place  fOr  adverse  pro- 
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187*]  funds  •previously  received,  were  known 
as  afOFesftid.  The  court  gave  the  instruction 
as  prayed;  and  a  verdict  being  found  for  the 
defendant,  a  writ  of  error  was  sued  ont  to  the 
judgment  rendered  thereon. 

counsel  for  the  plaintiffs  in  error  have 
rested  their  cause  entirely  upon  the  decision  of 
this  court  in  the  case  of  The  United  States  v. 
Kirkpatriclc,  9  Wheat.  Rep.  720,  and  aa  we 
do  not  feel  disposed  to  dissent  from  the  opinion 
given  in  that  case,  it  becomes  material,  in  the 
first  place,  to  inquire  whether  the  two  cases 
are  the  same  in  principle  or  not.  If  they  are, 
It  will  avoid  the  necessity  of  any  general  rea* 
soning  upon  the  point  decided  in  this  cause  by 
the  court  below. 

The  case  referred  to  arose  upon  the  act  of 
Congress  for  the  collection  of  the  direct  taxes, 
and  internal  duties.  The  action  was  founded 
npon  the  eollectoi's  bond  against  the  sureties; 
and  one  of  the  questions  which  came  up  for 
decision  was,  whether  the  failure  of  the  comp- 
troller to  call  the  collector  to  account  at  the 
periods  prescribed  by  law,  and  the  consequent 
injury  to  the  sureties,  did  not  discharge  them 
from  their  responsibility  upon  the  ground  of 
laches?  By  the  28th  section  of  the  above  act, 
the  Comptl'oller  of  the  Treasury  is  required,  in 
oaae  any  rolleotor  should  fail  to  collect,  or  to 
render  his  account,  or  to  pay  over  quarterly,  or 
sooner,  If  required,  the  moneys  by  him  collect- 
ed, immediately  after  such  delinquency,  to  is- 
sue a  warrant  of  distress  against  the  delin- 
188*]  quent  collector,  to  be  •levied  on  his  per- 
sonal estate,  and,  in  case  that  should  prove  in- 
suliicient  to  satisfy  the  warrant,  then  upon  his 
real  estate.  The  decfsion  of  this  court  was, 
(I)  that  laches  is  not  imputable  to  the  eovem- 
ment,  and  (2)  that  the  provisions  of  we  law 
requiring  settlements  by  Its  officers  to  be  made 
at  short  periods,  are  designed  for  the  security 

ceedlDgB  about  tbe  title  to  Maryland.  The  juris- 
diction over  all  the  aelgaloriea  of  the  provlncea  ia 
America,  haa  resided  In  the  Prlr;  Council  from  the 
time  ot  Elizabeth. 

"Hr.  Kenyou :  Two  places  for  saffertng  a  re- 
covery have  been  mentloned-^the  Court  ot  Com- 
mon Pleas,  and  the  Court  of  the  Castle  of  Windsor. 
As  to  the  former,  it  Is  said  that  lines  have  been 
levied  of  lands  in  America,  with  a  vU.  to  bring 

them  within  England.  But  tbe  plea  for  land  Is 
ocal,  and  It  1b  Impossible  by  a  viz.  to  transfer  tha 
place  to  England ;  and  two  or  three  precedents  are 
not  Bufflcieni  for  this  purpose.  Aa  to  tbe  Court  of 
the  Castle  of  Windsor,  I  admit,  that  one  manor 
holden  of  another  may  be  pleaded  for  In  tbe  prin- 
cipal manor ;  but  I  do  not  know  of  any  instancea 
In  which  there  can  be  such  a  plea,  except  the  cases 
of  copy-hold,  and  of  lands  In  ancient  demesne. 
Besides,  bow  Is  seisin  to  be  given  of  Maryland  by 
a  court  baron  In  England?  It  is  said  that  a  re- 
covery max  be  on  a  writ  of  right  In  tbe  Court 
Baron  of  Windsor  Castle :  but,  If  such  a  court  ez- 
iata  (wbicb  I  do  not  admit),  It  Is  allowed,  that 

iolnlttg  the  mise  carries  the  cause  to  tbe  Common 
'leas,  and  the  moment  tb«  suit  comes  there  It 
faila,  for  that  court  cannot  give  seisin ;  and  tbfs 
deflcienev,  according  to  the  case  of  the  -  Isle  of 
Han,  In  2  Tes.  Bep.  85S,  would  make  the  recovery 
inefCectual,  It  Is  said  that  Maryland  might  have 
been  annexed  to  a  county  In  England ;  but  tbe  an- 
swer is,  that  it  la  not  so  annexed.  Further;  It 
doth  not  appear  that  a  court  baron  Is  Incident  to 
tbe  caatte  of  Windsor.  Such  a  court  may  belong 
to  the  honor  of  Windsor:  bpt  Maryland  la  bolden 
1«T*]  of  tbe  castle,  and  *the  castle  and  honor  are 
distinct  A  castle  may  be  part  of  an  honor  or 
manor.  Fltsb.  N.  B..  B  d.  1  am  told  that  the  only 
court  beloivlBg  to  the  castle  Is  for  personal  ac- 
tlona 

the  entail  was  not  barrable  bj  common  re- 
ecveiy,  it  la  to  be  eonridered  whether  an  alienation 
4ft0 


and  protection  of  the  government,  and  to  regu- 
late the  conduct  of  those  officers;  that  they  are 
merely  directory  to  the  officers,  and  form  no 
part  of  the  contract  with  the  surety. 

The  correctness  of  these  principles  is  admit- 
ted by  the  oounsel  for  the  defendant;  but  they 
insist  that  they  are  inapplicable  to  the  case  of 
a  surety  in  a  paymasters  bond,  because,  by  the 
4th  section  of  the  act  "for  organizing  the  gen- 
eral staff,  and  mailing  further  provision  for  tbe 
anny  of  the  United  States,"  if  the  paymaster 
fail  to  render  his  vonchers  to  the  Paymaster* 
General  for  settlement  of  his  accounts,  for  more 
than  six  months  after  his  having  received 
funds,  the  injunction  of  the  act  is  imperative, 
"that  he  shall  be  recalled,  and  another  appoint- 
ed in  his  place." 

It  is  contended  by  the  defendant's  counsel 
that  this  section  leaves  no  discretion  in  the 
proper  oSBcer  of  the  government  to  continue  the 
paymaster  in  office  after  his  delinquency,  but 
that  he  ceases  thereafter  to  be  paymaster,  and 
the  responsibility  of  his  sureties  is  terminated. 

It  must  be  conceded  that  the  injunction  on 
the  proper  officer  of  the  government  to  recall 
the  delinquent  paymaster,  is  expressed  in  very 
strong  'language.  But  whether  the  [*18* 
omission  to  perform  the  act,  amounts,  under 
every  possible  circumstance,  to  a  breach  of  of- 
ficial duty,  may  admit  of  some  doubt.  May 
it  not  be  excused  in  a  case  where  the  paymas- 
ter has  been  prevented  from  rendering  his 
vouchers  at  the  periods  mentioned  in  the  act, 
by  causes  acknowledged  by  the  government  to 
have  been  beyond  his  control?  And,  if  it  may, 
it  would  seem  that  the  ground  of  excuse  could 
not  properly  be  made  a  subject  of  judicial  in- 
quiry in  an  action  against  tne  surety.  It  maj 
further  be  remarlced,  that  if  it  had  bem  the 
policy  and  intention  of  the  le^slature,  that  the 
act  of  delinquency .  should  be  inexorably  fol- 

by  some  other  common  assurance  is  not  sufflclent. 
The  mode  by  lease  and  release  Is  found  faalt  with  ; 
but  this  conveyance  is  founded  on  the  statute  or 
uses,  and,  since  that  statute,  it  passes  the  fee  aa 
welt  as  any  other.  As  to  feofTment  with  warrant, 
in  general,  it  would  have  failed;  and  1  am  not  sur» 
tbat  it  would  have  had  the  proper  effect,  in  the 
case  which  hatb  happened,  because  ^ere  the  war- 
ranty would  have  descended  both  on  Mrs.  Brown- 
ing and  Mrs.  Eden,  as  heirs  of  toeir  brother:  and* 
on  the  supposition  that  the  property  la  entailable, 
to  prevent  perpetuities,  the  entail  must  be  turrable- 
in  some  way.  In  general,  tbe  power  of  barrtag  by 
common  recoveries  Is  Incident  to  entails ;  and  if 
that  mode  had  not  been  adopted,  the  other  modes 
would  have  been  found  out.  Where  common  re- 
coveries cannot  Jm  suffered,  alleoatlon  la  sufflclent ; 
and  whether  It  be  by  feoffment,  or  lease  and  reiease. 
tbe  effect  ought  to  be  tbe  same.  In  tbe  ease  of 
copyTbolds,  where  there  Is  a  custom  for  entailings 
and  no  custom  for  a  common  recovery,  a  surrender 
is  equivalent  to-  a  recovery.  This  point  was  ad- 
judged by  three  Judges  against  one,  in  Carr  v. 
Singer,  2  Ves.  Rep.  603,  and  the  doctrine  wa» 
approved  of  by  Lord  Hardvicke  In  a  subsequent 
case.  8ee  Moor  v.  Moor,  2  Vcs.  Rep.  ttOI,  which 
case,  though  given  by  the  reporters  before  Carr 
and  Singer's,  is  subsequent  In  point  of  time.  Those 
authorities  alone  are  sufficient :  but  the  same  prin- 
ciples in  favor  of  alienation  are  to  be  met  with  la 
ancient  books.  In  WlUion  v.  Berkley,  I'lowd. 
Rep.  244,  Judge  Weston  argnes  on  tbe  prlndpls 
that  every  estate  tail  la  barrable:  and.  In  Mary 
Portington's  case,  10  Co.  Lite,  40  a.  Lord  Cok» 
mentions  tbat  Lord  Dyer,  In  a  case  before  the- 
Lords  In  Parliament,  reproved  one  of  tbe  couaaal 
for  hndiog  fault  with  common  recoveries.  But  be- 
sides the  cases  ot  copy-holds,  I  bave  another  au- 
thority to  sbow  that  complylns  with  the  law  of 
England,  as  nearly  aa  drcumatances  will  allow  of. 
Is  sulBcIait.   I  have  fn  my  hand  the  report  of  a 
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lowed  hj  a  removal  from  office,  it  might  not 
he  unreaBonable  to  presume  that  nieh  a  con- 
wqnenee  would  have  been  distinctly  announced. 
It  18  not,  however,  the  intention  of  the  court  to 
express  any  opinion  upon  thia  point,  because, 
whatever  may  be  the  duty  of  the  proper  officer 
of  the  government  in  this  respect,  it  must,  we 
think,  be  admitted  that  until  the  paymaster  is 
recalled,  he  continues  in  office.  The  act  au- 
thoriECS,  perhaps  requires,  his  recall,  but  it 
does  not  displace  him.  The  officer  whose  duty 
it  may  be  to  recall  him,  acts  njptAi  his  own  rs- 

nsibility  to  the  government  by  declining  to 
o;  but,  until  he  acts  otherwise,  the  pay- 
master is  authorised,  notwithstanding  his  de- 
linquency, to  receive  and  to  disburse  the  funds 
which  may  be  placed  in  his  hands. 

The  attempt  to  distinguish  this  from  Kirk- 
Patrick's  case,  is  made  upon  the  ground  that 
190*]  tluit  *waB  purely  a  case  of  laches, 
whereas,  in  this,  an  unauthorized  act  was  done 
by  the  government  in  confiding  funds  to  the  dis- 
posal of  a  public  defaulter,  whom  the  govern- 
ment was  bound  by  law  to  have  dismissed  from 
office.  But  will  it  be  contended  that  the  obliga- 
tion to  dismiss  this  officer  was  more  imperative 
than  that  imposed  upon  the  romptroller  to  call 
the  collector  of  direct  taxes  to  account  at  the 
periods  prescribed  by  law,  and  in  cases  of  de- 
linquency, to  pursue  the  summary  remedy 
which  the  same  law  provided  for  the  safety  of 
the  public,  and,  consequentially,  for  that  of  the 
surety?  The  neglect  in  the  one  case,  and  in 
the  other,  imputes  laches  to  the  officer  whose 
duty  it  was  to  perform  the  acts  which  the  law 
required;  but,  in  a  legal  point  of  view,  the 
rights  of  the  government  cannot  lie  affected  by 
these  laches.  The  provisions  in  both  laws  are 
merely  directory  to  the  officers,  and  intended 
for  the  security  and  protection  of  government, 
by   insuring    punctuality    and  responsibility; 


committee  of  the  Privy  Council  In  the  case  of 
Governor  Wentwortb,  who  was  complained  of  on 
various  charges.  One  of  these  was,  that  be  had 
■et  aside  grants  of  land,  ia  the  American  province 
of  which  tie  was  governor,  without  otUce.  accord- 
16N*]  lag  to  the  forms  of  the  law  of  'England; 
and  the  Lords  of  the  Committee  of  the  Privy  Coun- 
cil, one  of  whom  was  Sir  Kardly  Wilmot,  say.  In 
their  report,  that  in  some  of  the  American  prorlo- 
cea  they  have  not  courts  so  correspondent  to  those 
In  England  as  to  admit  of  the  same  forms,  and  that, 
in  BucQ  cases,  If  a  mode  of  doing  the  same  thing 
cy  pres  Is  adopted,  it  ought  to  be  good  ex  necessF 
tate.  See  p.  10  of  the  report.  This  doctrine  is 
applicable  to  the  present  case.  The  property  la 
entailable,  but  a  common  recovery  cannot  be  suf- 
(ered  for  want  of  a  proper  court,  and  therefore,  ex 
necessitate,  alienation  being  the  only  mode  of  barr- 
ing the  case  will  admit  of,  ought  to  be  adjudged 
samclcnt. 

"But,  If  the  property  is  not  within  the  statute 
De  Donls,  and  yet  should  be  within  the  statute  of 
wills.  It  may  be  material  to  consider  what  conse- 
quences will  follow.  Then,  under  the  settlement 
of  1733,  the  last  I^rd  Baltimore  had  a  fee-almple 
conditional,  and  If  a  possibility  of  reverter  is  not 
grantable,  as  Lord  Hardwlcke  holds  In  Stafford  v. 
Bockley,  2  Ves.  Rep.  ISO,  then  the  possibility  of 
reverter.  In  ttals  case,  did  not  pass  to  Mrs.  Brown- 
ing by  the  will  of  the  father  of  the  last  Lord  Bal- 
timore, but  descended  on  him,  and,  for  want  of  an 
lotervening  estate,  the  former  merged  In  the  lat- 
ter. During  the  life  of  the  father  of  Lord  Freder- 
ick, they  were  dlstmct;  bat,  after  the  father's 
death,  they  met  ia  the  son,  and  thia  union  gave 
bbn  the  whole  fee. 

"Lord  Mansfield :  A  possibility  of  reverter  Is  cer- 
tatnlv  not  grantable. 

"Mr.  Kenyon :  As  to  the  Isle  of  Mao,  there  Is  an 
annotation  by  Lord  Hale  In  the  new  edition  of 
Coke  upon  Littleton,  now  publlsliinc,  whicb  ax* 
«  li.  cd. 


but  they  form  no  pari:  of  the  eontriict  with  th« 
surety.  If,  then,  the  paymaster  continues  in 
office,  notwithstanding  the  omission  of  the 
proper  officer  to  recall  him  on  the  ground 
of  his  defaults,  the  act  of  placing  funds  in  his 
hands  to  be  disbursed  according  to  law  is  not 
one  of  which  the  surety  can  complain,  since  the 

£ublie  interest  requires  that  the  troops  should 
B  paid,  which  can  be  done  only  by  the  officer 
appiainted  for  that  purpose.  If  the  neglect  of 
the  officers  of  government,  from  which  the 
surety  suffers,  does  not  discharge  him  from  his 
responsibility  •in  either  case,  it  is  not  1*191 
perceived  how  the  placing  funds  in  the  hands 
of  the  paymaster,  who  continues  in  office,  can 
have  that  effect,  seeing  that  the  latter  circum- 
stance is  the  necessary  consequence  of  the  for- 
mer. If  the  law  displaced  the  officer  upon  the 
ground  of  delinquency,  the  placing  funds  in  his 
hands,  after  his  removal  from  office,  eould  not 
possibly  be  upon  the  responsibility  of  the  sure- 
ty, inasmuch  as  his  undertaking  was  for  the 
faithful  discharge  of  the  duties  of  his  principal 
as  paymaster,  and,  consequently,  he  is  not 
bound  for  his  acts  after  he  has  ceased  to  hold 
that  office.  The  whole  argument  of  the  coun- 
sel for  the  defendant  proceeded  upon  the  as- 
sumption that  the  office  terminated,  ipso  facto, 
as  soon  as  the  delinquency  occurred,  which,  we 
have  endeavored  to  show,  presents  an  inew- 
rect  view  of  the  subjeet. 

Whether,  admitting  tlwt  the  surety  could 
clum  to  lie  diseliarged  from  his  're^usibility, 
upon  the  ground  assumed  by  hie  counsel,  such 
a  defense  could  be  set  up  on  the  proceedings  in 
this  cause,  is  a  question  upon  which  the  court 
avoids  expressing  an  opinion,  because  it  is 
rendered  unnecessary  by  that  which  has  been 
pronounced,  and  because  it  was  not  argued  at 
the  bar. 


plains  the  reason  why  the  statutes  De  Donls  of 
uses,  and  of  wills,  do  not  extend  to  Man,  in  a  way 
not  applicable  to  Maryland.  Man  was  a  dominion 
belonging  to  tbe  King  of  England  before  those 
statutes;  and  Lord  Hale  says  It  was  ruled  that 
those  statutes  do  not  extend  there,  because  Man 
was  not  parcel  of  the  realm  of  Bngtand,  and  Is  not 
specially  named.  But  the  grant  and  settlement  of 
Maryland  are  subsequent  to  those  statutes.  Sea 
20  b.  of  the  new  edftlon  of  Co.  Litt.  (•) 

"Lord  Mansfield :  It  wlD  be  very  proper  to 
consider  the  case  of  "the  Isle  of  Man  in  4  [•160 
Inst,  and  2  Anderson.  Both  Maryland  and  Man 
are  dominions  held  of  the  crown  of  lOngland :  and 
the  grant  ot  Man  to  the  Derby  family  was  prior  to 
the  statute  De  Donls,  and  yet  the  Judges  held  that 
It  did  not  extend  to  it,  any  moi'e  than  the  statute 
of  uses  and  wills,  which  were  subsequent.  The 
case  of  The  Duke  of  Athol  and  The  Bishop  of  Man 
should  also  be  considered.  I^rd  Hardwlcke  took 
great  pains  In  giving  his  opinion  In  that  case.  He 
gave  me  a  corrected  note  of  his  opinion,  and  an- 
other to  The  Duke  of  Athol. 

"Mr.  Sergeant  Hill,  In  reply :  It  Is  agreed,  that 
if  the  property  was  In  lilngland,  the  case  would  be 
clear  against  the  devisee  of  Lord  Baltimore  for 
want  of  a  recovery ;  and  It  has  not  been  shown 
that  a  recovery  was  impoasible.  The  distinction 
between  the  land  and  port  duties  has  not  been  an- 
swered. They  were  separated  by  King  William. 
He  seized  the  former,  but  did  not  touch  the  latter. 
The  distinction  between  soverei^ty  and  mere  land 
Is  solid.  The  case  from  2  P.  Wms.  75,  was  cited 
to  prove  tbat  subjects  of  the  King  of  England 
carry  over  our  laws  with  them  into  a  new  settle- 
ment ;  which  I  do  not  controvert.  A  manor  la  not 
to  be  compared  with  the  seigniory  of  Maryland. 
The  principal  powers  given  to  the  proprietor  of 
Maryland  do  not  belong  to  the  lora  of  a  manoa 

•Hargr.  *  Butlr.  ed.  ^  ^ 
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The  opinion  of  the  court  is,  that  there'  is 
error  in  the  judgment  of  the  court  below,  and 
that  the  same  ought  to  be  reversed. 

Judgment  reversed. 


192*]     ['Construction  of  Statute.] 
OTIS,  Flaintiff  in  Error, 

WALTER,  Defendant  in  Error. 


TToder  the  embargo  act  of  the  2Btb  of  April, 
1808.  c.  170  (LXVr),  8.  11.  the  collector  Is  pro- 
tected In  the  honest  exercise  of  his  dlscretloa  In 
detalnlnfT  the  vessel,  and  secuiing  both  vessel  snd 
carRO,  until  an  actual  termination  of  the  voyage. 

Whether  the  voyage  has  terminated,  is  a  ques- 
tion of  fsct,  and  if  the  vovnge  be  colorablVi  but 
not  really  terminated,  the  collector  may  detuu  the 
vessel,  a  be  baa  booest  tosplclODS. 


ERKOK  to  the  Supreme  Judicial  Court  of  the 
state  of  Massachusetts. 
This  is  the  same  cause  which  was  formerly 
before  this  court.* 

It  was  arpiied  at  this  terra  by  the  Attorney- 
General  and  Mr.  Blake  for  the  plaintiff  in  error, 
and  by  Mr.  Webster  and  Mr.  Read  for  the  de- 
fendant in  error. 


l._Vlde  ante,  8.  C.  Vo\.  11.,  p.  18;  Vol.  VI..  p. 


"The  word  'assigns'  Is  necessary  to  make  ofDces 
of  trust  transferrable :  and  the  reason  for  omitting 
It  In  some  ports  of  the  Maryland  charter,  was  to 
make  some  parts  of  the  property  nnallenable.  It 
Is  omitted  In  the  grant  of  the  seigniory.  It  Is  said 
that  kingdoms  are  devisable;  but  there  Is  no  in- 
stance of  the  devise  of  a  dependent  kingdom.  I 
say  this  on  the  authority  of  Craig.  Henry  tbe 
Vfll.,  nnd  Elizabeth,  had  acts  of  parliament. 

"liord  Mansfield:  By  the  feudal  law,  land  was 
not  devisable;  much  less  a  kingdom;  though  Will- 
iam the  Conqueror  claimed  England  under  a  will. 

"Mr.  Serjeant  Hill :  It  is  said  that  recoveries  on 
writs  of  right  In  manor  courts,  have  only  been  In 
the  case  of  copy-holds,  and  of  lands  in  ancient  de< 
mesne.  But,  in  the  cases  I  cited  from  Itenloe  sod 
Robinson,  of  recoveries  In  the  Courts  of  Baron  Ris- 
170*]  ing  and  Wolverhampton,  *the  recoveries 
were  of  fi'eehold  land,  and  the  words  secundum 
consuetudlncm  manerll,  which  are  used  where  the 
recovery  is  of  copy-hold,  or  ancient  demesne,  are 
not  mentioned.  The  argument  from  the  entails 
of  copy-holds,  which  are  ban-able  by  surrenders, 
supposes  that  there  is  no  custom  to  warrant  an- 
other mode :  but  the  argument  of  necessity  fails 
here,  for  there  la  another  mode.  I  give  the  same 
answer  to  the  cy  pres  doctrine  in  the  report  to  the 
Privy  Council  In  Governor  Wentworth's  case. 

"Lord  Mansfield  :  The  questions  In  this  case  are 
new,  and  of  great  difficulty.  I  have  often  con- 
sidered them.  I  do  not  know  of  any  litigated  case 
before  the  present.  In  which  tbe  question  has  been, 
whether  a  seigniory  like  that  of  Maryland  can  be 
aliened  or  devised.  Both  the  Baltimore  and  Peon 
families  have  made  their  proprietorships  the  sub- 
jects of  settlements  and  entails.  As  to  the  statute 
of  William  and  Mary,  it  is  strange  that  It  should 
restrain  from  selling  lands  or  proprieties  to  aliens; 
because,  before  that  statute,  they  were  Incapable 
of  purchasing.  But,  stilt,  the  words  of  the  stat- 
ute, which  mention  any  right  or  propriety  in  any 
Island  or  tract  of  land  In  America,  by  charter,  or 
letters  patent  furnish  some  argument  In  the 
case  of  Fenn  and  Baltimore,  the  question  of  aliena- 
tion could  not  arise.  There  the  suit  was  about  an 
agreemoit  as  to  the  bounds  of  two  provinces ;  and 
452 


Mr.  Justice  Johnson  delivered  the  opinion  of 
the  court: 

This  cause  is  brought  up,  hy  writ  of  emv, 
from  the  Supreme  Judicial  Court  of  Massa- 
chusetts,  for  the  purpose  of  reviewing  a  judg- 
ment of  that  court,  given  in  favor  of  the  de- 
fendant here,  upon  an  action  of  trover  institut- 
ed in  that  state,  'to  recover  damages  t*19* 
for  the  alleged  conversion  of  sundry  articles 
composing  the  cargo  of  the  sloop  Ten  Sisters. 
Otis,  in  the  capacity  of  collector  of  the  dis- 
trict of  Barnstable,  had,  in  the  year  1808, 
seized  and  detained  the  vessel  and  cargo  under 
the  provisions  of  the  embargo  act  of  the  26th 
of  April  in  that  ^ear. 

This  is  the  third  time  that  this  cause  has 
been  brought  to  the  notice  of  this  court.  In 
the  two  former  instances,  it  came  up  upon  bills 
of  exceptions,  and  in  both  the  decisions  of  that 
court  were  reversed,  and  a  venire  facias  de 
novo  awarded.  In  the  present  instance,  a 
special  verdict  has  been  taken,  and  as  the  law 
was  settled  in  the  two  former  dedsions,  that 
until  the  termination  of  the  voyage  the  col- 
lector was  protected  in  the  honest  ezennse  at 
an  unlimit«i  discretion  in  detaining  the  ves- 
sel, and,  by  necessary  consequence,  in  resorting 
to  the  ordinary  and  necessary  means  of  secur- 
ing and  preserving  both  vessel  and  cargo,  this 
verdict  seems  to  be  drawn  up  with  a  view  to 
bring  up  the  single  question,  whether,  in  the 
sense  of  the  laws  of  Congress,  and  of  the  de* 
cisions  of  this  court,  this  voyage  was  not,  ia 
effect,  terminated  before  the  seizure. 

The  special  verdict  finds  that  the  vessel 
cleared  out  "for  the  port  of  Yarmouth."   It  is 


it  Is  certain,  that  a  province  cannot  be  dismem- 
bered by  aliening  one  part  so  as  to  be  holden  of 
another  provlncp.  Something  might  I>e  Incident- 
ally said  as  to  the  point  of  alienation,  but  there 
could  he  no  solemn  adjudication,  for  the  cose  did 
not  require  It.  The  Jurisdictions  and  powers  grant- 
ed by  tbe  Maryfand  charter,  are  larger  than  those 
In  any  other.  Doubts  may  arise  as  to  tbe  princi- 
pality, from  the  nature  of  tbe  property.  Taking 
In  execution,  and  other  consequences  of  Its  being 
subject  to  alienation,  may  furnish  strong  reasons 
of  policy  against  the  power  of  alienating.  The 
law  being  settled  as  to  the  principality,  a  second- 
ary question  will  be,  whether  the  lands  or  port 
duties  can  be  severed  from  It.  The  rule  of  apply- 
ing to  America  all  tbe  laws  of  England,  In  force 
at  the  time  of  settling  a  colony,  Is  subject  to  many 
Quallflcations.  The  statute  of  charitable  uses  dou 
not  extend  to  Antigua.  There  may  be  a  differ- 
ence, too,  between  the  seigniory  and  proprietorship 
of  Maryland,  and  other  estates  here.  The  seignio- 
ry and  proprietorship  passed  under  the  great  seal, 
and  that  carries  tbe  law  of  England.  Another 
'thing  quite  new,  is  the  question  as  to  bar-  ['ITl 
ring  the  entail.  The  history  of  barring  entails  la 
the  provinces  ia  material.    If  there  bed  not  been 

tirovlnclai  laws  to  regulate  the  barring  of  entails, 
t  might  have  been  proper  to  have  supported  the 
mode  of  barring  by  fines  and  recoveries  In  England. 
The  necessity  of  toe  case  might,  perhapa,  have  Jus- 
tified It.  But  the  provincial  laws  do  not  apply  to 
the  seigniory  and  proprietorship  of  Maryland.  Tbe 

auestion  as  to  tbem  Is  entirely  new,  and  of  great 
tfBculty.  The  pains  taken  to  show  that  a  recov- 
ery might  have  been  sufTered  in  the  Court  of  the 
Castle  of  Windsor,  proves  tbe  force  of  the  argn- 
ment  of  necessity  as  to  barring  by  alienation.  The 
case  of  descendible  freeholds,  the  entails  of  wbleb 
are  barred  in  that  way,  may  have  influence  on  the 
present  case. 

"The  case  was  ordered  to  stand  for  anument  a 
second  time  next  Michaelmas  term;  and  I^rd 
Mansfield  said  that,  probab^,  several  arguments 
would  be  necessaty." 

Wheat.  11. 
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tna,  the  captain.  In  the  oath  attadied  to  his 
manifest,  makes  use  of  the  mere  indefinite  ex- 
pression "bound  for  Yarmouth."  But,  when 
we  come  to  examine  the  sense  in  which  he 
made  this  oath,  by  referring  to  his  instruc- 
194*]  tions,  which  are  also  'found  by  the 
verdict,  we  find  it  restricted  to  a  voyage  to 
Dass  River,  where  it  was  to  terminate  by 
landing  his  cargo,  and  storing  it  in  a  particular 
warehouse.  This,  then,  was  the  point  of  his 
destination,  call  it  port,  harbor,  place,  or  what 
we  will.  And,  as  the  collector  uses  the  definite, 
instead  of  the  indefinite  article,  before  port, 
in  the  clearance,  the  fair  inference  is,  that  the 
tdearance  was  for  Bass  Biver,  under  the  desig- 
nation of  "the  port  of  Yarmouth." 

We  are  far,  however,  from  intending  to  inti- 
mate that  if  the  captain's  oath  as  to  his  desti- 
nation could  not  he  modified  and  explained  by 
reference  to  his  instmctionB,  it  might  be  per- 
milted  to  enlarge  the  meaning  of  the  word 
port  as  used  in  uie  clearance,  so  as  to  embrace 
the  township  of  Yarmouth.  In  those  times, 
when  it  behooved. every  public  officer  to  be  on 
the  alert  against  the  multiplied  evasions  of 
the  system  of  that  day,  it  is  not  to  be  sup- 
posed that  the  definite  language  of  the  clear- 
ance was  adopted  without  an  object.  The  eap< 
tain  appears  to  have  acted  as  If  he  had  re- 
ceived a  clearance  on  a  general  voyage  to  Yar- 
mouth, whereas,  it  is  obvious  that  the  collector 
of  Ipswich  acted  under  a  sense  of  the  impro- 
priety of  giving  a  clearance  that  would  leave 
the  terminus  of  the  voyage  so  void  of  i>recision. 
We  consider  the  definite  article  as  having  been 
used  for  a  definite  purpose,  and  to  preclude  the 
general  privilege  of  sailing  to  any  point  in  the 
town  or  township  of  Yarmouth,  at  which  a 
landing  might  have  been  affected. 

It  is  obvious,  indeed,  from  the  whole  tenor 
195*]  of  *the  verdict,  that  the  mouth  of  Bass 
River  is  understood  more  emphatically  to  be 
the  port  of  Yarmouth  than  any  other  place  in 
the  township  of  Yarmouth.  In  one  place  it 
finds,  "that  the  harbor  or  port  of  Barnstable  is 
about  three  miles  from  the  harbor  of  Yar- 
mouth;" in  another,  that  a  long  point  of  land 
intervenes  between  "Yarmouth  harbor  or  Bass 
River  harbor,  and  Hyanis  or  Barnstable  har- 
bor;" in  both  instances  drawing  an  express 
discrimination  between  Yarmouth  harbor,  to 
which  the  vessel  was  bound  {taking  the  term 
to  be  the  synonym  of  port),  and  Hyanis,  or 
Barnstable  harbor,  in  which  she  was  seized. 

Everything  proves  that  Bass  River  harbor 
was  the  original  destination  of  the  vessel.  In 
this  sense,  it  cannot  be  denied  that  Bass  River 
harbor  was  the  pwt  to  which,  in  the  language 
of  the  law,  she  was  "ostensibly  bound."  No 
one  contends  that  when  at  her  anchorage  in 
Hyanis  Bay,  where  she  was  seized,  she  could 
be  considered  as  arrived  at  Bass  River  harbor. 
It  was  ten  miles  from  this  harbor— a  peninsula 
intervening — and,  as  the  verdict  finds,  the  ves- 
sel had  gone  to  Hyanis  Bay  after  being  com- 
pelled, by  head  winds,  tb  pass  Bass  River. 

But,  it  is  contended,  that  as  her  clearance 
was  not  specified  to  Bass  River  harbor,  but  to 
the  port  of  Yarmouth,  an  arrival  '  at  Gage's 
wharf  would  as  well  have  satisfied  the  exigen- 
cies of  her  case;  that,  in  fact,  she  had  arrived 
I  here  when  anchored  where  she  was  seized,  and 
that,  having  then  a  right  to  demand  her  per- 
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mit  to  land,  and  *haTing  demanded  it, 
the  dreumstances  make  out  a  terminalwn  of 
the  voyage  as  effectually  as  if  she  had  put  In 
to  Bass  River. 

We  have  already  stated,  we  think,  sufficient 
reasons  for  not  admitting  that  the  clearance 
could  be  satisfied  by  a  destination  to  Gage's 
wharf.  Yet,  it  cannot  be  denied  that  there  is 
one  part  of  the  special  verdict  Uiat  does  throw 
some  obsonrity  over  this  part  of  the  case.  It 
is  that  In  which  the  jury  finds  in  these  words: 
"That,  in  the  practice  of  the  custom-house  for 
Barnstable,  and  of  the  owners  and  masters  of 
vessels  belonging  to  Barnstable  district,  Yar- 
mouth and  Barnstable  are  considered  one  and 
the  same  port;  and  that  Gage's  wharf,  at  the 
head  of  Lewis'  Bay,  is  a  place  in  Yarmouth,  at 
which  vessels  bound  to  that  port  frequently 
unload,  and  that  no  difference  la  made  in  the 
custom-house  between  Yarmouth  and  Barn- 
stable, or  Hyanis,  as  to  the  entry  of  Teasel* 
that  have  arrived  at  either  place." 

If,  in  this  passage  of  the  verdict,  the  joij 
meant  to  find  that  a  vessel  arriving  in  Hyanis 
Roads,  an  open  roadstead,  not  locked  in  by  any 
head  lands  that  could  make  a  port  of  it,  had, 
in  fact,  arrived  at  Gage's  wharf,  or  Bass  River, 
they  diould  have  been  explicit;  and,  absmd 
and  repugnant  to  the  geography  of  the  country 
and  thie  common  sense  of  mankind  as  the  fact 
would  have  been,  we  must  have  siAmitted  to 
it,  or  refused  to  act  upon  it.  As  it  is,  we  can 
only  draw  such  inferences  as  the  finding  will 
sanction.  And  we  are  free  to  confess  that  we 
cannot  understand  what  is  meant  by  a  practice 
of  the  custom-house  *and  ship-masters  [*197 
of  Barnstable,  which  oonfonnai  the  t^ien  road- 
stead of  Hyanis  with  the  harbor  of  Bass  RItbt, 
or  even  the  landing  place  at  Gage's  wharf,  the 
one  ten,  the  other  three  miles  We  can  very 
readily  conceive  why  the  landing  place  at 
Gage's  wharf  should  be  indifferently  called 
Falmouth  or  Barnstable,  since  it  is  in  the 
town  by  one  name,  and  the  landing  place  of  the 
port  or  bay  of  the  other  name,  the  line  cross- 
ing the  bay  but  a  few  feet  from  the  wharf. 
To  arrive,  therefore,  at  Barnstable  harbor,  or 
Lewis'  Bay  or  Hyanis  Roads,  which  seem  to  be 
somehow  confounded  in  this  verdict,  and  to  ar- 
rive at  the  township  of  Yarmouth,  at  Gage's 
wharf,  may  be  considered  as  one  and  the  same 
thing.  And  yet  the  inference  from  Uiat  fact 
may  be  directly  the  reverse  of  that  insisted  on 
for  the  defendant  in  error.  For  the  finding 
is  clear  and  positive,  ^hich  distinguishes  be- 
tween Barnstable  harbor  and  Yarmouth  har- 
bor; and  if,  then,  Barnstable  harbor  be  identi- 
fied with  the  landing-place  as  Gage's  wharf,  the 
conclusion  is  unavoidable  that  the  port  of 
Yarmouth  cannot  mean  the  landine  ^ace  at 
Gage's  wharf.  Indeed,  it  is  imprasible  to  ar- ' 
rive  at  the  conclusion  that  the  destination  of 
this  vessel  was  indifferently  to  Gage's  wharf 
or  Bass  River  wiUiout  permitting  a  mere  infer- 
ence, and  that,  too,  from  equivocal  terms,  to 
confiiot  with  a  positive  flnqing  of  t^  jniy 
couched  in  the  most  explicit  terms.  And  even 
when  advanced  that  far,  it  would  still  remain 
for  the  defendant  here  to  maintain  that  a 
vessel  at  anchor  in  Hyanis  Road  had  completed 
her  *voyage  to  Gage's  wharf:  a  proposi-  [*19S 
tion  as  wide  of  the  fact  with  reference  to  the 
topography  of  the  country  as  it  is  of  the  in- 
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t«ndment  of  law  or  the  finding  of  the  jury.  For 
the  words  of  the  special  verdict  &ie,  ''that  the 
vessel  when  seized  lay  at  anchor  in  the  harhor 
or  port  of  Barnstable,  above  half  a  mile  from 
the  shore  or  beach,  and  about  three  miles  from 
the  harbor  of  Yarmouth."  That  the  jury  did 
not  intend  to  confound  Gage's  wharf  with  the 
harbor  of  Yarmouth  is  distinctly  shown  by  the 
words  that  follow  the  above,  declaring  Gage's 
wharf  to  be  six  miles  and  a  half  from  where 
the  vessel  was  seized.  Whether  the  jury  were 
right  or  wrong  in  fixing  these  distances,  the 
inference  we  deduce  from  it  is  still  the  same, 
to  wit,  that  the  harbor  of  Yarmouth  and 
Gage's  wharf  could  not  be  one,  no  more  than 
the  port  of  Barnstable  and  the  harbor  of 
Yarmouth.  The  vessel  lay  in  the  former,  three 
miles  distant  from  the  utter,  and  six  and  a 
half  from  Gage's  wharf. 

Upon  the  whole,  we  can  discover  nothing  in 
this  case  to  induce  us  to  alter  the  opinion 
entertained  in  the  two  former,  that  the  vessel 
had  not  readied  the  terminus  of  her  voyage, 
that  she  was  in  itinere,  and  therefore  liable 
to  seizure.  On  the  subject  of  the  argument  de- 
duced from  the  demand  of  the  perimt  to  land, 
we  think  this  also  was  fully  answered  and  dis- 
posed of  in  the  former  decisions  of  this  court  in 
the  same  suit.  We  are  therefore  of  opinion 
that  the  act  on  which  the  collector  relies,  justi- 
fied the  seizure;  that  there  is  eri'or  in  the 
judgment  of  the  court  of  Massachusetts;  that 
199*]  *it  must  be  reversed,  and  a  judgment 
entered  for  tlie  plaintiff  here,  the  defendant  in 
the  original  suit. 

Judgment  accordingly. 


[Statute  of  Frauds.  Evidence.] 
HINDK'S  LESSEE  v.  LONGWORTH. 

Qaeation  as  to  the  sufflclencv  of  a  certificate  of 
ackoowlecEement  of  a  deed  at  lands  In  Ohio. 

In  exBonnlng  tbe  admlBSlbllity  of  testtmonj  tn 
the  court  above,  the  pm-ty  exceptlnf^  is  to  be  coo- 
fined  to  the  spectllc  objection  taken  at  the  trial. 

Where  a  voluntary  deed  I9  Impeached  as  Iraud- 
ulent,  evidence  of  JiidKmentB  against  the  grantor  Is 
admissible  as  proof  (among  other  facts)  that  he 
was  indebted  at  the  time  of  making  the  deed,  al- 
though the  grantee  was  not  a  party  to  the  suits  on 
which  the  Judgments  were  obtained. 

A  voluntary  deed  is  void  as  to  antecedent,  but 
not  as  to  subsequent  creditors. 

■JJ  RROR  to  the  Circuit  Court  of  Ohio, 

This  was  an  action  of  ejectment  brought  by 
the  plaintiff'  in  error,  t)  recover  the  possession 
of  the  premises  in  the  cause,  described  as  in 
lot  No.  107  in  the  town  of  Cincinnati,  It  an- 
pmred  in  eridenee  at  the  trial,  that  on  the 
28th  of  March,  1799,  Thomas  Doyle,  Sen, 
under  whom  both  parties  derived  title,  was 
seized  and  possessed  of  the  lot  in  question. 
The  lessor  of  the  plaintiff  claimed  under  a  deed 
200*]  of  that  date  from  Thomas  'Doyle,  Sen., 
to  hia  son  Thomas;  and  the  defendant  set  up 
a  title  under  a  judgment  against  Doyle  the 
elder,  at  the  suit  of  John  Graff,  entered  at 
the  August  term,  1799,  of  the  Court  of  Com- 
mon Pleas  for  the  county  of  Hamilton.  At 
the  trial,  three  bills  of  exceptions  were  taken 
by  the  lessor  of  the  plaintiff. 

The  first  bill  of  exceptions  stated  that  the 
plaintiff  in  support  of  his  action  offered  in 
eTttienee  tht  OMd  froB  Doyle,  Sen.,  to  Ui 
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son,  to  the  reading  of  which  in  evidence  the 
defendant  objected,  and  the  court  rejected  it, 
as  not  being  properly  acknowledged.  The 
certificate  of  acknowledgment  was  as  follows: 
"Hamilton,  ss.:  Personally  before  me,  Thomas 
Gibson,  one  of  the  justices  of  the  Court  of 
Common  Pleas  for  said  county,  the  above- 
named  Thomas  Doyle  and    Doyle,  his 

wif^  who,  being  exunined  separate  and  apart, 
acknowledged  the  foregoing  deed  to  be  her 
hand  and  seal,  free  act  and  deed,  for  the  uses 
and  purposes  mentioned."  Thomas  Doyle  only 
had  signed  the  deed.  His  wife  was  not  named 
as  a  party  to  the  conveyance  except  in  the 
conclusion  of  the  deed,  as  follows: 

"In  witness  whereof  the  said  Thomas  Doyle 
and  —  Doyle,  his  wife,  who  hereby  relinquishea 
her  right  of  dower  in  the  premises,  have  hereto 
set  their  hands  and  affixed  their  seals,  the  day 
and  year  first  above  written."  A  seal  was 
affixed  to  the  deed,  but  no  signature  of  the 
wife. 

In  the  second  bill  of  exceptions,  the  counsel 
for  the  plaintiff  stated  that  he  claimed  title 
under  the  same  deed  mentioned  in  the  first  ex- 
ception *by  virtue  of  which  Doyle  the  [*S01 
younger  became  seized  of  the  premises  in 
question,  which  had  descended  to  the  wife  of 
the  lessor  of  the  plaintiff,  to  which  facts  he 
adduced  proof  to  the  jury.  The  bill  of  excep- 
tions then  proceeds  to  state  that  the  defend- 
ant, in  order  to  prove  that  the  deed  was  made, 
with  intent  to  defraud  creditors,  having  read 
certain  depositions  to  establish  that  fact,  of- 
fered in  evidence  the  records  of  two  judgmenu 
recovered  against  Doyle  the  elder,  one  at  the 
suit  of  John  Qraff,  at  the  August  term,  1799, 
of  the  Court  of  Common  Pleas  for  the  county 
of  Hamilton,  for  upwards  of  $900;  and  the 
other  in  favor  of  Edward  Shoemaker,  at  the 
October  term,  1800,  of  the  same  court,  for  $590. 
To  which  testimony  the  plaintiff  objected,  as 
incompetent  evidence,  upon  the  ground  that  the 
proeeMingi  in  said  suits  had  taken  place  be- 
tween other  persons  than  himself  and  Doyle, 
Jun.,  and  to  which  he  was  not  a  party.  The 
objection  was  overruled  by  the  court,  and  the 
testimony  admitted. 

The  third  bill  of  exceptions  stated  tliat  after 
the  admission  of  the  evidence  aforesaid  (the 
judgment  records),  and  in  order  to  repel  the 
presumption  of  fraud  in  Doyle  the  elder,  and 
to  show  that  he  had  no  intention  to  defraud 
creditors  by  making  the  said  deed,  but  to 
prove  that  Doyle  the  younger,  then  an  infant, 
was  the  creditor  of  his  father,  the  plaintiff 
offered  in  evidence  the  depositions  of  certain 
witnesses.  The  bill  of  exceptions  then  pro- 
ceeded to  state  that  the  depositions  were  offered 
to  rebut  the  evidence  *of  fraud  in  fact,  [*203 
and  the  evidence  of  a  fraudulent  intent  in  the 
grantor;  but  the  court  declared  their  opinion 
to  be  that  the  last-mentioned  evidence  offered 
for  rebutting  the  charge  of  fraud  was  inad- 
missible, and  rejected  the  whole  of  the  evi- 
dence so  offered. 

Upon  these  exceptions,  a  verdict  and  judg- 
ment having  been  entered  for  the  defendant  in 
the  court  below,  the  cause  waa  brought  by 
wnt  of  error  to  this  court. 

The  cause  was  argued  by  Mr.  Scott  for  the 
plaintiff,  and  by  Mr.  Webster  and  Mr.  Haa- 
mond  for  the  Pendant. 

Wheu.  11. 
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On  the  part  of  the  plaintiff,  it  was  contended, 

1.  That  the  court  below  erred  in  rejecting 
the  evidence  stated  in  the  first  bill  of  excep- 
tiona,  of  the  acknowledgment  of  the  deed  from 

2.  That  there  was  error  in  admitting  the  evi- 
dence olTered  by  the  defendant,  as  stated  in 
the  second  bill  of  exceptions,  to  impeach  the 
deed  for  fraud.  It  was  not  fraudulent  at 
common  law  prior  to  the  statute  13  Eltz.,  c.  S,* 
and  that  statute  had  never  been  adopted  in 
Ohio.' 

208*]  *3.  The  evidence  stated  in  the  third 
bill  of  exceptions  was  erroneously  rejected, 
even  supposing  tihe  statute  18  Eliz.,  c.  6,  to  be 
in  force  in  the  states  which  formed  the  ter- 
fitory  north-west  of  the  river  Ohio.  The  stat- 
ute 27  Eliz.,  c.  4,  is  construed  more  strongly 
in  favor  of  purchasers,  than  that  of  13  Eliz.  c. 
fi,  in  favor  of  creditors.  A  mere  voluntary  con- 
veyance, under  the  last-mentioned  statute,  is 
only  presumptive  evidence  of  an  intention  to 
demnd  eremtorsi  anA  may  be  rebutted  by 
wunterrailing  testimony.*  The  authorities 
make  a  distinction  between  a  conveyance  to  a 
stranger,  and  a  conveyance  to  a  child,  for 
maintenance  and  advancement.  The  latter  is 
not  considered  as  voluntary.*  It  is  necessary 
to  prove  that  the  grantor  was  indebted  at  the 
time  of  making  the  conveyance.*  A  voluntary 
settlement  by  a  trader,  who  afterwards  be- 
comes bankrupt,  is  good  against  all  subsequent 
creditors  under  the  statute  of  Miz.,  although 
it  is  void  under  the  bankrupt  laws.''  Besides, 
there  was,  in  this  case,  evidence  that  the 
grantee  was  the  creditor  of  the  grantor,  his 
father;  so  that,  though  he  was  then  An  infant, 
304*]  the  conveyance  was  not  'voluntary,  but 
for  a  valuable  consideration.*  If  it  should  be 
objected,  that  the  evidence  offered  was  con- 
trary to  the  consideration  expressed  in  the 
deed,  Uie  answer  is,  that  the  party  may  aver 
and  prove  a  consideration  different  from  that 
expressed  in  the  conveyance,  if  it  be  consistent 
with  that  expressed.*  And  courts  will  uphold 
settlements  made  upon  fair  and  bona  fide  in- 
ducements, by  every  reasonable  presumption 
in  their  favor.'* 
On  the  part  of  the  defendant,  it  was  insisted. 
That  the  statutes  of  frauds  had  been  practic- 
ally adopted  in  Ohio,  by  the  Governor  'and 


1.  — Co.  Lltt.  9  b:  S  Atk.  fLep.  409:  2  Atk.  Rep. 
465:  Vviat.  Dk.  184;  t>ougI.  Rep.  384:  Ambl.  Rep. 
104 :  2  Barr.  Bep.  103  ;  6  East's  Rep.  486 ;  9  Mass. 
Bep.  218:  15  Johns.  Bep.  109,  111. 

2.  — Boberts  on  frauds,  12-13  and  note  (c) ;  Id. 
37 :  116,  574 ;  1  Co.  Rep.  93  b ;  Dyer,  102  b.  and 
167  b;  10  Co.  Rep.  56 ;  2  P.  Wms.  164,  167.  220; 
Roberta  on  Frauds,  37  and  oote  (p.) 

3.  — ordln.  Cong.  1787,  s.  1 :  Iaws  of  United 
States,  Vol.  I.,  p.  476;  2  B^t.  Code,  302. 

4.  — 1  Lev.  Bep.  150,  287  ;,1  Ventr.  Rep.  298 ;  1 
Cb.  Cas.  99.  216;  2  Borr.  Bep.  1072;  Boberts  on 
Frauds.  30.  191. 

5.  — Fonbl.  Bq.  127,  n.  1;  Sugd.  Vend.  420;  1  P. 
Wdu.  112. 

6.  — 1  Atk.  Bep.  94;  1  Ves.  Sen.  Rep.  10;  2  Bro. 
Ch.  Bep.  90. 

T.— 8  Ves.  Bep.  109:  1  Swanst.  Rep.  100; 
Brawnl.  Bep.  189;  5  Ves.  Bep.  384;  Newl.  on 
CoDtr.  886;  11  Mass.  Bep.  421;  9  Mais.  Bep.  890; 
Ambl.  Rep.  606  ;  8  Dessaus.  8.  C.  B^.  1. 

8.  — Co.  Lltt  2  b;  2  Lev.  Rep.  217. 

9.  — Phill.  Bvld.  426,  426.  and  the  antboritles 
there  cited. 

10^— Roberts  on  Frauds,  80,  140;  2  P.  Wms. 
245;  cas.  Temp.  Talb.  64;  1  Atk.  Rep.  188. 
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judges,  under  the  provision  of  the  ordinance 
of  Congress  of  1787."  To  adopt  them  by  refer- 
ence, without  reciting  them  at  large,  has  been 
the  usual  mode  of  adopting  and  publishing  the 
EngUdi  statutes  whidi  formed  of  the 

''laws  of  the  original  states."  The  common 
law  itself  is  in  force  only  by  virtue  of  the 
same  adoption.  The  statutes  of  frauds  having 
been  heretofore  generally  acted  upon,  and  con- 
sidered as  in  force,  the  validity  of  their  adop- 
tion and  promulgation  having  never  been 
doubted,  ought  not  now  to  be  drawn  in  ques- 
tion. The  constructioa  of  the  statute  as  to 
Toluntai^  oonveyaaees  has  been  settled  by  this 
court.  It  applies  as  well  to  cases  where  the 
conveyance  was  made  in  contemplation 
*of  creating  a  debt,  immediately  after-  [*20S. 
wards  contracted,  as  of  debts  actually  exist- 
ing at  the  time."  But  here,  copies  of  the  ac- 
oonnts,  upon  which  the  judgments  were  recov- 
ered, are  spread  upon  the  record,  by  which  it 
appears  that  the  causes  of  action  on  the-  part 
oi  the  creditors  of  the  gnuitor  arose  before 
the  date  of  the  deed.  The  deed  itself  distinct- 
ly stating  the  consideration  upon  which  it  was 
made,  proof  of  a  different  consideration  was 
inadmissible.**  If  the  deed  was  not  properly 
acknowledged  and  recorded,  it  was  not  notice 
to  the  party  claiming  against  it."  The  records 
of  the  judgments  were  admissible  in  evidence 
to  impeach  the  validity  of  the  deed,  as  show- 
ing, among  other  fasts,  that  the  grantor  was 
indebted  at  the  time  it  was  executed.  Tb^ 
maxim  of  res  inter  a1i6s  acta  could  not  be  ap- 
plicable to  this  testimony,  any  more  than  to 
other  evidence  of  the  grantor  being  indebted  ai 
the  time. 

Mr.  Justice  ThompMn  delivered  the  opinion 

of  the  court: 

The  premises  in  question  in  this  cause  are 
described  as  in  lot  No.  107  in  the  town  of  Cin- 
cinnati; and  it  is  admitted  on  the  record  that 
on  the  28th  day  of  March,  1799,  Thomas  Doyle, 
Sen.,  was  seized  and  in  possession  of  this  lot. 
Both  'parties  derive  title  under  him.  ['206 
The  lessor  of  the  plaintiff  claims  under  a  deed 
of  the  date  above  mentioned,  from  Thomas 
Doyle,  Sen.,  to  his  son  Thomas.  And  the  de- 
fendant sets  np  a  title  under  a  judgment 
against  Doyle  the  elder,  in  favor  of  John  GraffI 
entered  in  August,  1799.  Upon  the  trial,  the 
validity  of  the  deed  from  Doyle  the  elder  to  His 
son  was  the  main  subject  of  inquiry.  Three 
bills  of  exception  were  taken  on  the  part  of 
the  lessor  of  the  plaintiff,  and  a  verdict  entered 
by  consent  for  the  defendant,  and  the  case  is 
brought  here  by  writ  of  error  to  the  Circuit 
Court  for  the  district  of  Ohio. 

1.  The  first  bill  of  exceptions  relates  to  the 
acknowledgment  of  the  deed  from  Doyle  the 
elder  to  his  son.  This  was  deemed  by  the 
court  insufficient,  and  the  deed  rejected.  In 
the  second  bill  of  exceptions,  however,  the 
oounsel  for  the  plaintiff  stated  again  that  he 
claimed  title  under  the  same  deed  mentioned 
in  the  first  exception,  by  virtue  of  which -Doyle 


11.  — Oblo  Land  Laws,  822. 

12.  — SextoQ  V.  Wheatott.  8  VThest.  Rep.  248. 

13.  — 2  P.  Wms.  203;  7  .Tobns.  Rep.  341;  1  Tes. 
Sen.  Bep.  128;  1  Jobns.  Cb.  Bep.  841. 

14.  — S  Bins.  Bep.  44,  61 ;  4  Wheat  Bep.  489. 
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the  younger  became  seized  in  fee  of  the 

E remises  in  question,  and  which  had  descended 
>  the  wife  of  the  lessor  of  the  plaintiff,  to 
which  facts  he  adduced  proof,  which  was  sub- 
mitted to  the  jury,  and  to  which  proof  no  ob- 
jection appears  to  have  been  made  on  the  part 
of  the  defendant.  What  that  proof  was  is  not 
stated,  but  we  must  presume  it  to  have  been 
enough  to  prove  the  due  execution  of  the  deed, 
both  because  it  does  not  appear  to  have  been 
objected  to,  and  because  tne  defendant  went 
into  evidence  to  show  the  deed  was  fraudulent 
and  Toid,  which  would  have  been  altogether  ir- 
207*J  relevant  *if  the  deed  had  not  been 
sufficiently  proved  to  be  submitted  to  the  jury. 
This  might  supersede  the  necessity  of  this 
court  expressing  any  opinion  upon  the  suf- 
ficiency of  the  acknowledgment  of  the  deed; 
because,  admitting  the  court  lielow  erred  in  re- 
jecting it  in  the  firat  instance,  still,  as  it  was 
afterwards,  in  the  progress  of  the  cause,  duly 
{oovrI,  the  Judgment  would  not  be  reversed  on 
account  of  that  error  if  this  was  the  only 
question  in  the  cause. 

We  notice  this  point  only  to  correct  what 
we  consider  a  misapprehension  of  the  plain- 
tiff's counsel  as  to  the  practice  in  cases  of  this 
kind.  But,  as  this  cause  must  be  sent  back  to 
another  trial,  it  is  deemed  advisable  to  express 
an  opinion  upon  the  sufficiency  of  this  acknowl- 
edgment, the  certificate  of  which  is  as  follows: 
*^biiiilton,  H.:  Personally  before  me,  Thomas 
Gibson,  one  of  the  juE)tices  of  the  Court  of 
Common  Pleas  for  said  county,  the  above- 
named  Thomas  Doyle,  and    Doyle,  his 

wife,  who,  being  examined  separate  and  apart, 
acknowledged  the  foregoing  deed  to  be  her 
hajid  and  sea],  free  act  and  deed,  i'or  the  uses 
and  purposes  mentioned."  The  question  is, 
whether  this  can  be  taken  for  acknowledgment 
of  Thomas  Doyle.  He  only  has  signed  the 
deed.  His  wife  is  not  named  as  a  party  in 
any  manner,  except  in  the  conclusion,  which  is 
as  follows:  "In  witness  whereof,  the  said 
Thomas  Doyle,  and  —  Doyle,  his  wife,  who 
hereby  relinquishes  her  right  of  dower  in  the 
pemises,  have  hereto  severally  set  their 
hands,  and  affixed  their  seals,  the  day  and 
a08*]  year  first  *above'  written."  A  seal  is 
affixed  to  the  deed,  but  no  signature. 

The  certificate  ie  insufficient .  unless  it  con- 
tains enough  to  show,  with  all  reasonable 
certainty,  that,  in  point  of  fact,  Thomas  Doyle 
did  appear  before  the  officer  and  acknowledge 
the  deed.  And  this,  we  think,  it  does  not  show. 
It  does  not  even  state  expressly  that  Thomas 
Doyle  appeared  before  the  officer;  but  if  that 
is  to  be  inferred,  the  purpose  for  which  he  ap- 
peared is  not  stated,  so  that  nothing  can  be  in- 
ferred from  the  mere  fact  of  appearance.  It 
does  not  set  forth  that  he,  in  point  of  fact,  did 
acknowledge  the  deed,  or  did  any  one  act  that 
might  by  possibility  be  construed  into  an  ac- 
knowledgment. The  certificate  does  state  that 
the  wife  did  acknowledge  the  deed,  which,  if 
true,  necessarily  implies  that  she  appeared  be- 
fore tlw  magistrate,  although  that  fact  is  not 
stated.  The  form  of  the  certificate  is  adapted 
to  the  acknowledgment  of  the  wife.  It  states 
that  being  examined  separate  and  apart,  she 
acknowledged  the  deed  to  be  her  hand  and  seal, 
free  act  and  deed.  The  relinquishment  of 
dower,  and  the  affixing  of  the  seal,  show  that 

4sa 


she  was  intended  to  be  made  a  party;  and  if 
the  court  was  at  liberty  to  conjecture,  or  in- 
dulge any  intendment  about  the  real  fact,  it 
would  be  as  reasonable,  if  not  more  so,  to  in- 
fer that  the  wife  did  appear,  and  make  the 
acknowledgment  certified,  and  by  mistake 
omitted  to  sign  the  deed,  than  that  the  hus- 
band acknowwdged  it.  But  the  certificate  oi 
acknowledgment  ought  not  to  be  left  in  such 
uncertainty.  It  is  ex-parte  i^oof  *of  [*20* 
the  deed;  and  it  ou^t  to  appear  witii  all 
reasonable  certainty  Uiat  the  requisites  of  the 
law  had  been  complied  with.  The  deed  was 
therefore  properly  rejected  in  the  first  instance. 

2.  The  second  bill  of  exceptions  necessarily 
presupposes  that  the  deed  was  in  evidence  be- 
fore the  jury.  For  it  states  that  the  defendant, 
in  order  to  prove  that  the  deed  was  made  with 
intent  to  defraud  creditors,  and  therefore  void, 
haviag  read  some  depositions  to  prove  tliat 
fact,  offered  in  evidence  the  records  of  two 
judgments  recovered  against  Doyle  the  elder; 
one  in  favor  of  John  Graff,  on  the  first  Tuesday 
in  August,  1799,  for  upwards  of  $900,  and  the 
other  m  favor  of  Edward  Shoemaker,  in  Octo- 
ber term,  1800,  for  almut  $500.  To  the  admia- 
sion  of  which  the  plaintiff's  counsel  objected 
as  incompetent  evidence,  on  the  ground  that 
these  were  proceedings  inter  alios,  to  which 
Doyle  the  younger  waa  in  no  wise  a  party. 
The  objection  was  overruled,  and  the  evidence 
admitted. 

It  will  be  perceived  that  the  objection  to  the 
evidence  was  specifically  placed  on  the  ground 
that  Doyle  the  younger  was  not  a  party  to  the 
judgments.  And  it  may  well  be  questioned, 
whethu",  when  the  purpose  for  whidi  the  evi- 
dence is  offered  is  specifically  avowed,  the 
court  will  look  at  it  in  any  other  point  of  view, 
or  inquire  whether  it  might  not  t>e  proper  for 
some  other  purpose.  As  a  general  nue,  we 
think  the  part^  ought  to  be  confined,  in  exam- 
ining the  admissibility  *of  evidence,  to  [*S10 
the  specific  objection  taken  to  it.  The  atten- 
tion of  the  court  is  called  to  the  testimony  in 
that  point  of  view  only;  and  to  admit  an  in- 
quiry i^terwards,  whether  the  evidence  mi^t 
not  nave  been  admissible  for  some  other  pur- 
pose, would  be  aanetioning  a  course  of  practice 
cakulated  to  mislead. 

It  is  unnecessary,  however,  in  this  case,  to 
put  the  questicm  on  that  ground,  for 'the  evi- 
dence was  admissible  in  whatever  light  the  ob- 
jection is  taken. 

The  consideration  expressed  in  the  deed  from 
Doyle  the  elder  to  his  son,  is  natural  love  luid 
affection,  and  the  judgments  were  introduced  to 
show  that  the  grantor  was  in  debt  at  the  time 
of  giving  the  deed,  which,  as  was  contended, 
would  render  it  void  as  against  creditors.  This 
was  therefore,  necessarily,  an  inquiry  into  mat- 
ters to  which  the  grantee  tn  the  deed  was  not 
a  party.  It  was  certainty  competent  for  the 
defendant  to  show  that  the  grantor  was  in- 
debted at  the  time  he  made  the  conveyance; 
this  was  a  necesHary  step  towards  establishing' 
the  fraud;  and  if  these  judgments  conduced  to 
prove  that  fact,  they  could  not  be  shut  out  a» 
incompetent  evidence.  The  extent  and  effect 
of  the  evidence  was  matter  for  the  jury.  If 
the  evidence  ought  to  have  been  excluded  be- 
cause Doyle  the  younger  was  not  a  party  to 
the  judgments,  the  same  objection  would  have 
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Uin  against  tli«  pT;><if  of  his  being  in  debt  to 
others  in  any  manner  whatever;  that  would 
have  been  equally  an  inquiry  into  matters  to 
which  the  grantee  in  tne  deed  was  not  a 
311*]  party.  There  'was,  therefore,  no  objec- 
tion to  the  evidence  on  this  ground. 

The  judgments  appcu*  to  have  been  entered 
sfmie  abort  time  after  the  date  of  the  deed,  and 
it  is  said  that  a  voluntary  deed  is  void  only  as 
to  antecedent;  and  not  subsequent  creditors,  un- 
less made  with  a  fraudulent  intent;  and  this 
appears  to  be  the  doctrine  of  this  court,  as  laid 
down  in  Sexton  v.  Wheaton  (8  Wheat.  Rep.,  242) , 
after  a  review  of  the  leading  authorities  on  this 
question.  But  copies  of  the  accounts  upon  which 
the  judgments  were  founded  are  spread  upon 
the  record,  by  which  it  appears  tiiat  the  cause 
of  action  arose  before  the  date  of  tbe  deed.  If 
these  accounts  did  not  properly  form  a  part  of 
the  record,  according  to  the  course  and  practice 
of  the  court  where  the  judgments  were  entered, 
a  specific  objection  should  have  been  made  to 
their  being  received  in  evidence,  which  would 
have  led  to  the  inouiry  whether  they  properly 
formed  a  part  of  toe  record;  but,  as  the  ques- 
tion is  now  presented  to  tliis  court,  we  cannot 
say  that  these  accounts  are  to  be  stricken  out  of 
the  record.  They  may  be  hmked  to  for  the  pur- 
pose of  showing  that  Doyle  the  elder  was  in 
debt  at  the  date  of  the  deed;  but,  whether  to  an 
extent  which  would  avoid  the  deed,  must  de- 
pend on  Circumstances  wliich  are  not  to  he  in- 
quired into  by  this  court.  There  was  no  error, 
Uierefore,  in  the  admission  of  the  evidence. 

8.  Hie  third  exception  arises  on  the  rejection 
of  certain  depositions  offered  in  evidence  on  the 
part  of  the  plaintiff.  The  introductory  part  of 
212*]  *the  bill  of  exceptions  sets  out  "that  af- 
ter tbe  admission  of  the  evidence  aforesaid  (the 
judgment  records),  and  in  order  to  repel  the  pre- 
sumption of  fraud  in  Doyle  the  elder,  and  that 
he  had  no  intention  to  defraud  creditors  by  mak- 
ing tlie  said  deed,  but  to  prove  that  Doyle  the 
younger  was  the  creditOT  of  liis  father,  uie  evi- 
dence was  offered. 

Tbe  concluding  part  of  the  tnll  of  exceptions 
alleges  tliat  the  depositions  were  offered  to  re- 
but the  evidence  of  fraud  in  fact,  and  the  evi- 
dence of  a  fraudulent  intent  in  the  grantor, 
Doyle  tbe  elder.  But  the  court  declared  their 
opinion  to  i>e,  that  the  last -mentioned  evidence, 
raered  for  rebutting  the  charge  of  fraud,  was 
inadmissible,  and  rejected  the  whole  of  the  said 
evidence  so  offered. 

Looking,  then,  as  we  must,  to  the  whole  bill 
of  exceptions,  to  collect  its  true  meaning  and 
Import,  we  must  understand  the  evidence  to 
have  been  offered  for  the  double  purpose  of 
showing  that  Doyle  the  younger  was  a  creditor 
of  his  father,  and  that  by  reason  thereof,  al- 
though the  consideration  in  the  deed  purported 
to  be  natural  love  and  affection,  it  could  not  be 
considered  as  given  with  intention  to  defraud 
creditors;  and  also  to  rebut  the  evidence  of 
ftaiid  in  fact,  and  to  show  the  character  and 
situation  of  Dovie  the  elder  in  point  of  proper- 
ty, at  tbe  time  ne  executed  the  deed  in  question. 

If  the  testimony  offered  was  admissible  for 
either  of  the  purposes  above  stated,  the  court 
erred  in  rejecting  it. 

2 1 S*]  *That  the  evidence  was  proper  for 
tbe  latter  purpose,  cannot  be  questioned.  The 
ehai:ge  against  the  grantor  was,  that  ho  was 
•  Ii.  ed. 


guilty  of  fraud  in  fact  in  making  the  deed  to  Us 
son;  that  it  was  done  for  the  express  purpose  of 
defrauding  his  creditors;  and  it  was  proper  ev- 
idence, therefore,  to  rebut  this  allegation,  to 
show  that  the  grantor  had  the  means  of  paying 
his  debts  independent  of  the  property  conveyed 
to  his  son.  Whether  the  evidence  would  have 
made  out  that  fact  to  the  satisfaetiim  of  tlie 
jury,  is  not  for  this  court  to  inquire.  If  it  in- 
duced to  make  out  that  fact,  it  should  have 
been  submitted  to  the  consideration  of  the  jury. 
A  deed  from  a  parent  to  a  child,  for  the  consid- 
eration of  love  and  affection,  is  not  absolutely 
void  as  against  creditors.  It  may  be  so  under 
certain  circumstances;  but  the  mere  fact  of  be- 
ing in  debt  to  a  small  amount  would  not  make 
the  deed  fraudulent,  if  it  could  be  shown  that 
the  grantw  was  In  prosperous  circumstances, 
and  'unembarrassed,  and  that  the  gift  to  the 
child  was  a  reasonable  provision  according  to 
his  state  and  condition  in  life,  and  leaving 
enough  for  the  payment  of  the  debts  of  the 
grantor.  The  want  of  a  valuable  consideration 
may  be  a  badge  of  fraud,  but  it  is  only  presump- 
tive, and  not  conclusive  evidence  of  it,  and  may 
be  met  and  rebutted  by  evidence  on  the  other 
side.  The  evidence  offered  to  show  that  Doyle 
the  elder  was  indebted  to  his  son  to  an  amount 
equal  to  the  value  of  the  projperty  conveyed  to- 
him,  was  declared  also  to  be  for  the  purpose  of 
repelling  the  presumption  *of  fraud  in  [*2i4 
fact,  and  to  show  that  there  could  have  been  no 
such  intention  to  defraud  his  creditors,  by  put- 
ting his  property  out  of  their  reach,  without  re- 
ceiving any  real  and  adequate  ecmsideration  for 
it.  Doyle  the  elder  might  have  sold  tbe  land  t» 
his  son,  or  to  a  stranger,  for  a  valuable  consid- 
eration, and  given  a  good  title  for  the  same,  al- 
though his  debts  might  have  been  double  in 
amount  to  the  value  of  his  property,  unless  his- 
creditors  had  acquired  a  lien  upon  it.  It  would 
have  l>een  no  fraud  in  judgment  of  law  against 
his  creditors,  for  him  to  have  paid  one,  and  left 
the  others  unpaid.  Had  the  evidence  been  of- 
fered for  the  purpose  of  showing  that  the  deed 
was  given,  for  a  valuable  consideration,  and  iit 
satisfaction  of  the  debt  due  from  the  father  to 
the  son,  and  not  for  the  consideration  of  love 
and  affection,  as  expressed  in  the  deed,  it  might 
well  be  considered  as  contradicting  the  deed.  It 
would  then  be  substituting  a  valuable  for  a. 
good  consideration,  and  a  violation  of  the  well- 
settled  rule  of  law,  that  parol  evidence  is  inad- 
missible to  annul,  or  substantially  vary,  a  writ- 
ten agreement. 

But  that  was  not  the  object  for  which  tbe  ev- 
idence was  offered,  or  the  effect  It  was  intended 
it  should  have.  It  could  not,  in  any  respect^ 
vary  or  alter  the  deed,  or  give  to  it  a  different 
construction  or  operation  between  the  parties  to 
it.  The  defendant  had  attempted  to  invalidate 
the  deed  by  going  into  proof  of  cireumstanoea 
out  of  the  instrument  itself  and  unconnected 
with  it,  and  which  circumstances,  it  was  con- 
tended, *showed  a  fraudulent  intention  [*21S 
in  the  grantor,  in  conveying  the  lot  in  questioir 
to  his  son.  And  tbe  evidence  of  the  father'a 
being  indebted  to  the  son,  was  to  meet,  and  re- 
pel, the  presumption  of  fraud  which  was  at- 
tempted to  be  raised  against  the  deed  by  reason 
of  such  extrinsic  circumstances.  The  evidence- 
which  has  been  admitted  to  show  the  fraud,, 
and  that  which  was  offered  to  rebut  it,  related 
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to  collateral  and  independent  facts  unconnected 
■with  the  deed,  and  could  not,  therefore,  in  any 
manner,  vary  or  alter  its  terms. 

The  third  exception  was,  accordiiuly,  well 
taken.  The  judgment  of  the  court  helow  must 
therefore  be  reversed,  and  the  cauee  remanded, 
with  directions  to  issue  n  venire  de  novo. 


[Local  Law.] 
UTTLEPAGE  v.  FOWLER  et  al. 

The  following  entry  ta  InTalld,  for  want  ol  that 
«ertaIntT  and  precialon  which  the  local  laws  aud 
declalona  require:  "January  27,  1783.  J.  C.  L.  en- 
ten  20,000  acres  of  land  on  twentj  treaaurr  war- 
Juts,  No.  8859.  etc.,  b^lnnlns  at  the  mouth -of  a 
creek  falling  Into,  the  main  fork  of  Licking,  on  the 
north  side,  Delow  some  cedar  cliffs,  and  about  35 
mile  above  the  Upper  Bine  Licks,  and  running 
from  said  beginning  up  the  north  side  of  Licking, 
4md  bounding  with  the  same  as  tar  as  will  amount 
to  ten  miles  when  reduced  to  a  straight  line: 
thence  extending  from  each  end  of  said  reduced 
line,  a  northerly  coarse  at  right  angles  to  the  same 
for  qnantlty." 

:S16*]  *rpHIS  cause  was  argued'by  Mr.  Bihb 
1     for  the  appellant,*  and  by  Mr. 
Talbot  for  the  respondent.* 

Mr.  Justice  Johnson  delivered  the  opinion  of 
the  court: 

This  cause  comes  up  by  appeal  from  the  Cir- 
^t  Court  of  Kentucky,  in  which  the  appellant 
iUed  his  bill  to  compel  the  defendants  to  con- 
-vey  to  him  20.000  acres  of  land  in  right  of  a 
prior  entry.  The  defendants,  having  obtained 
the  prior  patent,  relied  upon  their  prior  legal 
rights;  and  on  the  hearing  below  the  biil  was 
.dismiflsed.  The  entry  on  which  the  complain- 
■ants  relied  was  in  these  words: 

"January  27,  1783.  John  CaVter  Littlepage 
-enters  20,000  acres  ol  land  on  twenty  treasury 
-warrants,  No.  8859,  etc.,  beginning  at  the 
mouth  of  a  creek  falling  into  the  main  fork  of 
Licking,  on  the  north  side  below  some  cedar 
-217*]  cliffs,  and  *about  thirty-five  miles  above 
the  Upper  Blue  lick,  and  running  from  said 
beginning  up  the  north  side  of  Licking,  and 
bending  with  the  same,  as  far  as  will  amount 
to  ten  miles  when  redyced  to  a  straight  line; 
'thence  extending  from  each  end  of  said  reduced 
line  in  a  northwardly  course  at  right  angles  to 
the  same  for  quantity." 

The  only  question  in  the  cause  is,  whether 


1.  — He  cited  Panoel  v.  Jidinaon,  2  Wheat.  Rep. 

-211 :  Hits  V.  Graham,  2  Bibb,  Rep.  148 ;  White  v. 
Wilson,  a  Bibb,  Rep.  542:  Wblfaker  v.  Hall.  1 
Bibb.  Rep.  79;  Bodley  v.  Taylor,  5  Cranch'a  Rep. 
224:  U'Oee  v.  Thompson.  1  Bibb.  Rep.  132;  Har- 
ahall  V.  Currle,  4  Cranch's  Rep.  176,  177 ;  Biiah  v. 

-Todd.  1  Bibb,  Rep.  84:  Whitalter  v.  Hale.  Id.  73; 
Robert))  v.  Huff,  Hardin's  Rep.  382 ;  Taylor  v.  Kin- 

■cald.  Id.  82;  Bowman  v.  Hellln,  S  Bibb,  Rep.  153. 

2.  — He  dted  HIte  v.  Qraham.  2  Bibb.  Rep.  144; 
U'Oee  V.  Bodley,  2  Bibb,  Rep.  482;  Wbltaker  v. 
Hale,  1  Bibb.  Rep.  79:  Craig  ▼.  Hawkins.  1  Bibb. 
Rep.  68 ;  Smith  v.  Walton.  3  Bibb,  Rep.  153 ;  Car- 
land  V.  Rowland.  Id.  127:  Webb  v.  Bedford,  2 
Bibb.  Rep.  259 ;  Greenup  v.  Lyne,  Id.  37 ;  Mercer  v. 
IrvlDS,  Id.  471 :  Landrum  v.  Hite.  1  Manih.  Ken- 
tucky Rep.  419;  BarUs  V.  Calhoun,  2  Marab.  Ken- 
4uckr  Sep.  169.  1 
45S 


this  entry  contains  that  legal  precision  which 
the  land  laws  of  Kentucky  require  to  make  an 
entry  a  valid  appropriation  of  the  land.  For 
the  defendanta,  it  is  contended  that  it  is  vague, 
and  calculated  either  to  mislead  a  subsequent 
locator,  or  impose  upon  hira  an  unreasonable 
labor  in  the  effort  to  identify  it. 

On  this  subject  the  rule  of  the  law  of  that 
state,  and  the  rule  of  reason,  is,  that  the  ob- 
jects called  for  to  designate  the  land  appropri' 
ated  should  be  specific;  and,  if  not  notorious 
in  themselves,  that  they  should  be  so  indicated 
with  reference  to  those  which  are  notorious,  ai 
to  enable  a  subsequent  locator  to  discover  and 
identify  them  by  using  ordinary  diligence. 

The  locative  calls  in  this  cause  are.  a  creek 
emptying  into  the  main  fork  of  Licking  on  the 
north  side,  below  some  cedar  ClifTs.  It  is  not 
pretended  that  these  objects  have  the  attribute 
of  notoriety,  and,  in  order  to  lead  to  their  dis- 
covery, the  subsequent  locator  is  referred  to  the 
main  branch  of  Licking  Kiver,  and  the  Upper 
Blue  lick*,  which  are  notorious,  and  to  the  po- 
sition and  distance  of  the  beginning  pmnt  of 
the  entry,  with  refertoce  to  the  lick  and  the 
river. 

•A  subsequent  locator,  then,  having  ["218 
this  entry  in  his  hand,  and  proposing  to  appro- 

firiate  the  adjacent  residuum,  proceeds  to  the 
Ick  as  his  starting  point ;  when  there,  he  knows 
that  the  land  lies  above  him  with  reference  to 
the  river,  upon  the  river  bank,  and,  in  the 
langiiafje  of  the  entry,  "about  thirty-five  miles 
above  the  Upper  Blue  Lick." 

The  first  question  which  then  occurs,  to  him, 
is  that  which  has  constituted  the  principal  sub- 
ject of  argument  in  this  cause.  Upon  what 
principle  is  the  distance  here  called  for  to  hi 
computed?  For  the  appellant,  it  is  contended 
that  he  should  pursue  the  meanders  of  the  river, 
or  the  most  practicable  route  by  land;  for  the 
appellee,  that  he  must  apply  the  mathematical 
principle  .to  the  entry,  and  take  the  shortest 
line  that  can  be  drawn  between  the  two  points; 
and  both  contend  that  they  are  sustained  1^ 
adjudicated  cases. 

We  have  examined  those  causes,  and  are 
satisfied  that  neither  party  is  supported  in  his 
doctrine  as  a  universal  principle;  but  that  the 
courts  of  Kentucky,  with  that  good  sense  which 
uniformly  distinguishes  their  efforts  to  extri- 
cate themselves  from  that  chaos  of  rights  in 
which  political  Eelationa,  and  inveterate  prac- 
tice, had  involved  them,  have  left  each  case  to 
be  governed  by  its  own  merits,  wherever  dis- 
tance has  been  resorted  to  as  the  means  of  iden- 
tifying a  locative  call.  And  certainly  the  sense 
in  which  the  enterer  uses  the  reference  to  dis- 
tance, is  the  only  ^neral  rule  that  can  govern 
a  court  in  construing  *an  entry.  That  [*919 
sense  may  be  gathered  from  his  language,  or 
inferred  from  the  habits  of  men,  and  the  stato 
of  the  country ;  but,  as  he  is  reaponsible  for  the 
sufficiency  of  his  entry,  it  would  be  unfair  to 
impose  an  arbitrary  and  unusual  meaning  upon 
the  language  of  unlettered  men,  exploring  a 
country  covered  with  thickets,  and  replete  with 
dangers. 

For  these  reasons,  the  strai^t  line,  as  the 
means  of  ascertaining  a  locative  call,  has  cer- 
tainly been  rejected  as  a  general  rule.  Such 
was  the  case  in  Hite  t.  Graham  et  al.  2  B{U», 
Rep.  1S6,  146;   IfKee  t.  Bodley.  2  Bfbk 
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Rep.  482;  Whitaker  t.  Hale  et  al.  1  Bibb, 
Rep.  79.  As  tbe  metbod  of  surveying  an  ea- 
tT7,  bowever,  tbe  meanders  of  a  river  are  al- 
ways reduced  to  a  straight  line,  and  to  tbis 
class  of  cases  are  all  those  quoted  for  the  appel- 
lee to  be  referred.  Craig  T.  Hawkins'  Heirs,  1 
Bibb,  Rep.  53,  and  many  others.  Yet,  in  the 
case  of  M'Kee  v.  Bodley,  before  cited,  both  the 
direction  and  admeasurement  of  a  straight  line 
are  resorted  to  for  tbe  purpose  of  verifying  a 
call  lying  on  tbe  side  of  a  road.  And  the  rea- 
Bon  is  obvious;  in  that  case,  tbe  shortness  of 
tbe  line,  as  well  ae  the  phraseology  of  the  en* 
try,  rendered  it  admissible  that  the  enterer  re- 
ferred to  distance  as  aacortained  by  direct 
measurement. 

One  general  rule  is  never  departed  from,  to 
wit,  that  when  distance  is  indicated  by  a  road, 
it  shall  be  held  to  mean  by  the  meanders  of  the 
road.  Whitaker  v.  Hale,  supra  and  passim. 
So.  also,  where  there  is  no  road  or  trace,  the 
sao*]  most  'usual' route,  if  there  be  proved 
such  a  route  to  exist,  seems  to  be  the  rule.  So 
it  is  laid  down  in  Hite  t.  Graham  et  al.  in 
which,  also,  the  general  rnle  bs  to  the  sense  in 
which  the  language  of  entries  is  to  be  received, 
is  explicitly  declared  to  be  "according  to  the 
popular  acceptation  at  tbe  time  when  the  entry 
was  made."  And,  although,  in  the  case  of 
White  v.  Wilson,  3  Bibb,  Rep.  542,  a  learned 
judge  is  reported  to  have  said  "that  there 
aeems  to  be  a  diversity  of  opinion  as  to  the 
most  natural  construction  of  a  locative  call  in 
an  entry  where  a  ^ven  distance,  up  or  down  a 
water-course,  is  specified,"  we  cannot  but  think, 
that  the  same  rules  which  govern  the  cases  on 
the  subject  of  distances  by  land,  have  been  dis- 
tinctly and  rationally  applied  to  distances  called 
for  with  reference  to  water- courses. 

Distances  on  the  Ohio  are  invariably  measured 
according  to  its  meanders.  Hite  v.  Graham, 
2  Bibb,  Rep.  143;  Johnson  r.  Pannel's  Heirs, 
2  Wheat.  Rep.  207.  Nor  is  there  anything 
arbitrary  in  uie  rule,  nor  leading  to  a  result 
«o  indefinite  as  the  supposed  distinction  be- 
tween great  and  small  water-courses.  Their 
navigable  character  furnishes  the  rule  by  iden- 
tifying them  with  highways,  and  thus  the  pop- 
ular acceptation  of  terms  still  furnishes  the 
distinction.  This  is  very  obvious  from  tbe  case 
■of  Hite  V.  Graham,  tn  which  the  court  say, 
"as  the  Ohio  is  the  usual  way  of  passing  from 
one  point  on  it  to  another,  and  was,  at  an  early 
day,  the  great  highway  of  coming  to  that  part 
4>f  this  country,"  etc.  And,  in  the  same  case, 
921*]  speaking  of  the  Little  'Sandy,  the  court 
observes,  "this  call,  like  that  for  distance  on 
the  Ohio,  is  not  explicit  as  to  computing  it. 
But  this  stream,  though  like  the  Ohio  naviga- 
ble, is  not  like  it  impassable,  except  occasion- 
ally; and  a  person,  in  passing  from  one  point 
of  it  to  another,  is  not  necessarily  confined  to 
the  winding  of  the  stream.  A  direct  line,  how- 
«ver.  would  be  impracticable  to  travel  and  use, 
put  it  out  of  the  tjuestion  as  being  a  way  in 
which  a  call  of  this  kind  would  ever  be  un- 
derstood by  anyone."  And  thus,  in  the  case 
of  Bowman  v.  Melton,  2  Bibb,  Rep.  153.  where 
tbe  call  was  for  thirteen  or  fourteen  miles  up  a 
amall  stream,  tbe  court  observed,  "it.  indeed, 
iu  not  probable  that  the  distance  along  the 
neanders  of  the  water-course  was  Intended, 
lieeause  it  b  believed  that  It  never  was  usual 
«  I*,  ed. 


to  travel  with  the  meanders  of  a  small  stream 
to  ascertain  the  distance  of  one  object  from 
another;  nor  is  it  probable  that  the  distance  by 
a  direct  line  was  intended,  because  it  would  ex- 
tend beyond  the  head  of  tbe  water-course.  But 
it  Is  rather  to  be  {vesumed  that  reputed  dis- 
tance was  meant." 

Since,  then,  all  the  testimony  goes  to  estab- 
lish that  Licking,  above  the  Upper  Blue  JAek, 
is  not  a  navigable  stream,  at  least  not  so  as  tO' 
be  resorted  to  as  a  highway,  enpecially  for  as* 
cending  navigation,  it  follows  that  the  inquiries 
of  a  subsequent  locater,  who  wished  to  appro- 
priate the  residuum  adjacent  to  this  entry,  or 
of  the  surveyor  who  had  a  warrant  to  survey 
it,  would  he  for  a  creek  entering  into  Licking 
on  the  *north  side,  at  a  distance  from  [*22i 
the  lick  of  about  thirty-five  miles,  by  some 
practicable  route.  The  answer  to  tbis  inquiry, 
as  appears  from  the  evidence,  would  direct  Lim 
immediate  to  the  fork  of  Licking.  For  Mor- 
row, one  of  the  witnesBes,  swears  that  he  could 
reach  that  point  by  traveling  in  a  practicable 
route  about  thirty-five  or  forty  miles  (p.  486  of 
the  record),  and  in  a  direct  line  it  is  ascertained 
to  be  about  thirty  miles.  Nor  would  the  call 
for  the  cedar  cliffs  be  wanting  here,  for  it  is 
worthy  of  remark,  that  the  call  is  not  for  a  cliff 
adjoining,  or  near  to,  or  in  sight  of,  the  mouth 
of  the  creek,  but  merely  for  a  cliff  at  an  indefi- 
nite distance  above  the  mouth  of  the  creek. 
Wliereas  all  the  witnesses  who  are  examined  to 
identify  the  month  of  Foxe's  creek,  where  this 
entry  is  claimed  to  He,  answer  under  the  impres- 
sion that  the  cliff  is  to  be  immediately  above  or 
adjoining  the  mouth  of  the  creek.  In  this  par- 
ticular, there  is  much  reason  to  believe  that 
Foxe's  creek  stands  alone  on  the  north  side  of 
Licking;  but  the  call  is  vague  and  indefinite  on 
this  point,  since  it  is  answered,  if  the  creek  is 
below  the  cliffs  at  any  reasonable  distance. 

We  will  now  suppose  the  locator  dissatisfied, 
or  in  doubt, .  with  regard  to  the  object  thus 
found,  andr  returning  to  the  lick,  resolved  to 
renew  his  researches.  The  idea  of  finding  the 
mouth  of  Foxe's  creek,  by  following  a  direct 
line,  is  out  of  the  case,  since  no  course  is  fur- 
nished him  by  the  entry  on  which  to  pursue 
his  researches  for  this  object.  He  must,  then, 
either  renew  his  inquiries  *f or  some  [*  2  2  3 
other  creek  of  the.  description  called  for,  or, 
adopting  the  meanders  of  the  river  as  his  guide, 
pursue  bis  way  up  its  margin.  • 

In  answer  to  his  inquiries,  it  Is  obvious  that 
any  creek  lying  between  the  north  fork  of 
Licking  and  Foxe's  creek  would  be  recom- 
mended to  his  examination  in  preference  to 
Foxe's;  because  tbe  latter  must  be  farther  re- 
moved from  the  distance  of  thirty-five  miles 
than  any  one  lying  above  it.  If,  then,  the 
enterer  intended  to  appropriate  his  land  at  the 
mouth  of  Foxe's  creek,  it  is  obvious  that  his 
call  for  distance  is  calculated  to  mislead,  not 
to  direct,  a  subsequent  locator. 

But,  as  there  is  no  evidence  in  the  cause,  of 
any  road,  trace  or  explored  route,  leading  from 
the  lick  to  the  mouth  of  any  of  these  creeks, 
let  us  suppose  the  explorer  at  liberty  to  take 
the  course  contended  for  in  behalf  of  the  ap- 
pellant, and  to  thread  his  way  up  the  meanders 
of  the  river.  When  he  rrau^es  the  mouth  of 
Foxe's  creek,  he  finds  himself  short  of  the  dis- 
tance called  for  by  more  than  we-third  of  the 
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whole,  that  is  to  say,  by  eleven  miles.  Does 
the  cause  afford  any  ground,  or  the  cases  any 
principle,  which  will  authorize  his  stopping 
there  1 

The  call  ii  for  a  creek  "about  thirty-five 
mileB"  abort  the  Uok.  We  are  not  dispoaed  to 
restrict  the  appellant  to  the  rigid  rule  formerly 
laid  down  by  the  courts,  by  which  the  word 
"about"  was  rejected,  and  the  entry  limited 
to  the  number  called  for.  In  surveying  entries, 
there  is  little  doubt  that  this  is  the  rura;  but  in 
224*}  'measuring  distances,  a  more  liberal 
rule  is  laid  down  in  the  more  modem  case  of 
Jones  V.  Plummer,  of  which  we  are  disposed  to 
allow  the  party  the  full  benefit  2  Littel. 
162.  It  la  In  tnese  words:  "Acoording  to  re- 
peated decisions  of  this  court  under  the  word 
'about,'  the  subsequent  adventurer  might  be 
required  to  stop  a  little  short  of,  or  extend  the 
■earch  a  little  beyond  the  distance  called  for." 

But,  according  to  the  principle  of  this  rule, 
if  he  might  stop  eleven  miles  shqrt,  he  may 
advance  eleven  miles  beyond  the  distance 
called  for;  and  two  and  twenty  miles*  search, 
or  even  the  half  of  it,  on  the  margin  of  such  a 
■tream,  or  any  stream,  would  be  too  much  to 
require  of  a  subsequent  locator. 

Had  the  object  called  for  had  any  claim  to 
the  attribute  of  notoriety,  it  might  have  had 
some  greater  claim  to  indulgence,  on  the  prin- 
ciple of  Taylor  t.  Kincaid,  Hardin,  Rep.  82, 
or,  had  there  been  proved  a  known  and  received 
computation  of  diatanee  attributed  to  the  ob- 
ject, it  might  have  been  considered  with  refer- 
ence to  the  prindple  in  Bowman  v.  Mellin,  3 
Bibb,  Ren.  1S3. 

But  there  is  no  evidence  of  any  received 
estimation  of  distance  from  the  lick  to  the 
mouth  of  this  creek;  nor  is  there  the  leaat  evi- 
dence that  it  took  the  name  of  "Foxe's"  prior  to 
the  entry.  On  the  contrary — and  this  furnishes 
another  Iwal  objection  to  this  entry — there  is 
evidence  that  at  that  time,  and  a. year  before,* 
22S*]  it  bore  the  name  *of  Indian  Creek,  and 
there  is  on  the  record  a  copy  of  an  entry*  made 
uptm  it  by  that  name,  in  the  same  year,  and 
only  Beven  months  junior  to  the  entry  of  the 
appellants.  Indeed,  the  time  and  incident  that 
gave  it  the  name  it  now  bears,  are  positively 
proven  to  be  cotemporaneous  with  the  survey. 

And,  finally,  if  resort  be  had  to  the  means  of 
testing  the  identity  of  the  call  admitted  in 
MlCee  V.  Bodley,  to  wit,  conrae  and  distance  in 
a  right  line,  we  find  the  teat  entirely  fatal  to 
the  call  in  this  instance.  The  course  is  not 
given,  and  the  distance  is  not  one-third  of  that 
called  for.  And  we  farther  find  that  there  are 
at  leaat  two  streams  on  the  same  river  which 
answer  the  call,  when  subjected  to  this  test,  in- 
finitely better;  to  wit,  that  now  called  the 
north  fork,  but  which  was  formerly  known  as 
an  undistinguished  eieek,  and  Warwick's  creek 
or  run,  the  former  near  thirty-five  miles,  and 
the  latter  twenty-seven  and  a  half  on  a  direct 
line  ^m  the  lick. 

On  no  principle,  therefore,  can  thia  entry  be 
supported,  and  the  decree  below  must  be 
affirmed  with  costs. 

Decree  aecordingfy. 


1.  — John  Vlntlre's  deposition. 

2.  — Shepbard'a  tatry, 
d«0 


[•Local  Law.]  [•a2» 

TAYLOR'S  DEVISEE  T.  OWING  et  mL 

An  entrr.  cslllnc  for  the  land  to  He  on  the  out 
Bide  of  Slate  Creek,  a  soiitb-weat  branch  of  the 
main  fork  of  Licking,  "beginnlns  where  a  buffalo 
road  croBseth  said  creek  at  the  mouth  of  a  bramdi 
emptying  Into  said  creek  at  the  north-east  side.  It 
belne  the  place  of  b^nnlog  for  S.  M.'s  entry  of 
20,000  acrea,"  Is  defective  to  certnlntv  and  preci- 
sion ;  and  ite  defects  are  not  aided  by  the  reference 
to  a.  M.*8  entry  for  "20,000  acics,  lying  on  the  west 
Bide  of  Slate  Creek,  south-west  branch  of  the  main 
fork  of  Licking  Creek,  beginning  where  the 
buffalo  road  croaseB  Slete  Creek,  at  the  mouth  of  a 
branch,  emptying  In  on  the  east  side  thereof ;  there 
are  several  cabins."  etc.,  "to  Include  a  large  Quan- 
tity of  fallen  timber."  etc 

THIS  cause  was  amued  by  Hr.  Talbot  for  the 
appellant,  and  by  Mr.  Trimble  for  the  re- 
spondents. 

Mr.  Chief  Justice  Marahall  delivered  the 
opinion  of  the  court; 

The  appellant  filed  a  bill  In  the  Orcuit  Court 
of  the  United  States  for  the  district  of  Ken- 
tucky, praying  a  conveyance  of  a  tract  of  land 
for  which  the  defendants  had  obtained  elder 
patents,  and  which  the  plaintiff  claimed  in 
virtue  of  a  prior  entry,  which  was  made  on  th» 
6th  of  January,  1783,  and  is  ^n  these  words: 
"James  Taylor  enters  12,000  acres  of  land  on 
ten  treasury  warrants,  No.,  etc.;  to  be  laid  off 
in  one  or  more  surveys,  lying  on  the  east  side 
of  Slate  *Crcek,  of  south-west  branch  ['227 
of  the  main  fork  of  Licking;  beginning  where 
a  buffalo  road  crosseth  said  creek  at  the  mouth 
of  a  branch  emptying  into  said  creek  on  the 
north-east  side,  it  being  the  place  of  beginning 
for  Samuel  Meredith's  entry  of  20,000  acres; 
nmning  from  thence  with  said  Meredith's  line 
down  Slate  Creek,  binding  with  the  same  the 
distance  of  three  miles  when  reduced  to  a 
straight  line  from  the  beginning  to  his  lower 
corner;  thence  continuing  down  the  east  side 
of  Slate  Creek,  binding  with  the  same  as  far  as 
will  amount  to  three  miles  when  reduced  to  a 
straight  line  from  Meredith's  lower  corner ; 
thence  extending  from  each  end  of  this  reduced 
line  of  six  miles  a  north-east  course,  and  con- 
tinuing nid  course  until  a  line  at  right  angle* 
to  the  same  shall  include  the  quantity  of  va- 
'  cant  land,  exclusive  of  all  legal  prior  claims.** 

The  entry  of  Afere^th  was  made  on  the  30tb 
of  November,  1822,  and  is  in  these  words: 
"Samuel  Meredith  enters  20.000  acres,  lying^ 
on  the  west  aide  of  Slate  Creek,  south-west 
branch  of  the  main  fork  of  Licking  Creek;  be* 
ginning  where  the  buffalo  road  crosses  Slate 
Creek,  at  the  mouth  of  a  branch  emptying  in 
on  the  east  side  thereof;  there  is  several  cabina 
on  said   ,  running  from  the  beginning- 
down  Slate  Creek,  and  binding  thereon  as  far 
Isa  will  amount  to  three  miles  when  reduced  to 
a  straight  line;  then  from  the  beginning  run- 
ning up  Slate  Creek,  and  Unding  thereon  as 
far  as  will  amount  to  three  miles  when  reduced 
to  a  straight  line  from  the  beginning,  to  include 
a  large  quantity  of  fallen  'timber;  and  [*22S 
then  to  extend  from  the  upper  and  lower  end 
of  these  lines  on  the  bank  of  Slate  Creek,  a 
west  course,  until  a  line  running  due  south  and' 
north  shall  include  the  quantity  of  vacant  land 
reqiiired  to  be  laid  off  in  one  or  more  surveys."' 

The  defendant  contends  that  thia  entry  is  in- 
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validi  beeaun  it  does  not  describe  the  land  it 
•eeks  to  appropriate  with  such  certainty  aa  to 
enable  a  Bulwequent  purchaser  to  avoid  it,  and 

to  locate  the  adjacent  residuum. 

The  land  is  to  lie  on  the  east  side  of  Slate 
Creek,  a  south-west  branch  of  the  main  fork  of 
Lickine.  Slate  Creek  was  well  known  by  this 
name,  but  it  is  a  stream  of  considerable  extent, 
and  the  law  requires  that  tl^  particular  par(  of 
it  on  which  Taylor's  land  is  placed,  should  be 
designated  so  specially  and  precisely  that  a  sub- 
sequent locator,  using  due  diligence,  and  pos- 
sessing ordinary  intelligence,  might  appropriate 
the  adjoining  vacant  lands.  The  plaintiff  con- 
tends that  this  certainty  is  to  be  found  in  the 
description  of  Taylor's  place  of  beginning.  It  is 
in  these  words:  "Beginning  where  a  buffalo 
road  croaseth  said  creek,  at  the  mouth  of  a 
Inrancb  emptying  into  said  creek  on  the  north- 
east side,  it  being  the  place  of  be^^nning  for 
Samuel  Meredith's  entry  of  20,000  acres.* 

It  is  the  plain  dictate  of  good  sense,  which  is 
supported  by  the  whole  current  of  decisions  in 
Kentucky,  that  an  entry,  to  satisfy  the  law, 
most  describe  the  place  with  suffident  accuracy 
to  be  found  and  known  by  others,  and  in  terms 
t29*]  which  "will  not  fit  other  places  equally 
well  with  that  intended  to  be  appropriated. 

The  particular  descriptive  words,  or,  in  the 
tedmical  language  of  the  country,  the  locative 
calls  of  the  entry,  are  a  buffalo  road  crossing 
Slate  Creek  at  the  mouth  of  a  branch  emptying 
into  the  creek  on  the  north-east  side,  and  Mere- 
dith's beginning.  The  plaintiff  contends  that 
these  words  describe  the  mouth  of  Little  Slate 
Onek. 

Little  Slate  is  a  creek  which  empties  Into 
Slate  on  its  north-east  side,  some  say  80  or  40, 
others  60  or  60  miles,  by  the  meanders  of  that 
stream  above  its  mouth.  The  whole  length  of 
Shite  is  not  mentioned  by  the  witnesses,  but  it 
is  sufficiently  apparent  that  its  source  is  a  con- 
siderable distance  above  its  mouth.  Two  creeks, 
Little  Slate,  and  Mile  Creek,  Roe's  run,  and 
several  branches,  empty  into  it  on  the  north- 
east side,  and  it  is  crossed  by  numerous  buffalo 
traces,  some  of  which  are  not  far  from  the 
mouths  of  four  streams,  though  no  one  is  so 
near  as  that  just  below  the  mouth  of  Little 
Slate,  llie  crossing  place  near  that  creek  is 
stated  to  be  ten  or  twelve  yards  below  its 
mouth,  by  some  of  tho  witnesses,  and  by  others 
to  be  rather  more. 

The  objections  made  to  this  entry  are  not 
only  that  it  is  vague,  but  that  it  is  calculated 
to  mislead.  It  calls  for  a  buffalo  road  crossing 
the  creek  at  the  mouth  of  a  branch  emptying 
into  it  on  tlie  east  side.  This  trace  is  said  to  be 
so  small  as  not  to  be  generally  denominated  a 
road.  The  traces  made  by  buffaloes  are  stated 
S30*]  to  be  *of  various  dimensions,  from  three 
to  ten  or  twelve  feet  wide,  and  sometimes  wider. 
This  near  the  mouth  of  Little  Slate  is  about  a 
foot  wide,  and  is  nearly  lost  in  the  bottom.  It 
is  represented  by  some  of  the  witnesses  rather 
aa  a  deer  path  than  a  buffalo  road.  These  traces 
have  been  called,  by  the  inhabitants,  roads, 
traces  and  paths.  Some  of  the  witnesses  say 
-that  these  names  are  used  indiscriminately; 
others,  that  they  designate  larger  or  smaller 
routes;  the  word  "road"  being  applied  to  a 
large  trace,  and  "path"  to  a  small  one;  that 
«  14.  ed. 


the  trace  at  the  mouth  of  Little  Slate  would 
never  have  been  spoken  of  as  a  road. 

Although  the  dtotinetion  betw^  a  road  and 
a  path  is  common  throughout  our  country,  yet 
the  court  must  have  supposed  that  it  was  not 
taken  in  Kentucky  in  reference  to  the  traces  of 
buffaloes,  had  the  witnesses  concurred  in  mak- 
ing this  declaration.  But  they  have  not  con- 
curred in  it.  Many  of  them  aver  that  the 
distinction  is  as  applicable  to  tracts  of  this  de- 
scription as  to  others,  and  is  In  aa  econmon  use 
The  court,  therefore,  cannot  avoid  supposing 
that  a  subsequent  locater,  finding  this  small 
path  near  the  mouth  of  little  Slate,  and  under- 
standing that  there  were  considerable  roads 
near  the  mouths  of  other  streams,  would  think 
that  this  could  not  he  the  road  required  by 
Taylor's  entry. 

'There  is  a  still  more  important  variance  in  the 
oharaoter  of  the  stream  itself.  The  entry  ealU 
for  a  branch,  and  Little  Slate  is  a  considerable 
creek.  It  could  scarcely  be  mistaken  for  what 
*is  denominated  a  branch;  and  a  subse-  [*231 
quent  locator,  intending  to  lay  his  warrant  at 
this  place,  could  not  reasonably  suppose  that  it 
was  already  appropriated  by  an  entry  profess- 
ing to  begin  at  the  mouth  of  a  branch.  In 
argument,  the  counsel  for  the  plaintiff  luu 
sought  to  get  over  this  difficulty  1^  varying  tlie 
language  of  his  entry.  Mb  'treats  the  question 
as  if  the  entry  had  called  for  a  branch  of  Slate 
Creek,  and  shows  that  Little  Slate  fits  this  call- 
The  argument  would  have  been  strong  had  the 
language  of  the  entry  sustained '  it;  but  ths 
words  are,  "the  mouth  of  a  branch  emptying 
into  Slate."  The  difference  between  "a  bran(£ 
of  Slate,"  and  "a  branch  emptying  into  Slate," 
is  obvious. 

There  is  still  a  farther  difficulty  whidi  the 
plaintiff  must  encounter  in  this  pari  of  his  ease. 
It  i&  alleged  that  Uttle  Slate  was  the  notorious 
name  of  the  stream  when  Taylor's  entry  wan 
made.  It  is  well  settled  in  Kentucky,  that  if 
objects  called  for  in  an  entry  are  distinguisherl 
by  a  known  name,  it  is  a  serious  defect  to  call 
for  them  by  a  name  wliich  they  possess  in 
common  with  other  similar  objecu,  instead  of 
their  appropriate  name.  If,  then,  the  fact  be, 
that  when  Taylor's  entry  was  made.  Little 
Slate  had  its  appropriate  name,  the  locator 
ought  to  have  used  that  name,  and  his  substitut- 
ing in  its  place  the  general  call  for  "a  branch 
emptying  into  Slate  on  the  north-east  side," 
constitutes  a  serious  objection  to  the  entry, 
which  would  require  the  aid  of  other  words  de- 
scribing the  place  with  ^ater  certainty. 

'The  testimony  on  this  point  is  not  [*2S2 
perfectly  clear.  Elias  Folin  says  that,  so  early 
as  1776,  he  was  one  of  »  company  that  made 
improvements  on  that  stream,  and  they  called 
it  Slate. 

George  Balla  was  also  one  of  a  company  of 
improvers  who  encamped  on  Little  Slate  in 
1776,  and  knew  it  then  by  that  name.  He  knew 
it  by  the  same  name  in  1783. 

Isaac  Clinkerhead  knew  Little  Slate  by  that 
name  in  1784,  and  thinks  he  heard  it  so  called 
in  1782. 

Ralph  Morgan  says  that  Little  Slate  was  well 
known  "by  that  name  in  1782. 

William  Williams  has  frequently  heard  hunt- 
era  speak  of  Little  Slate  as  a  place  of  notoriety, 
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previoilB  to  November,  1782,  when  Meredith's 
entry  was  made. 

John  lax  was  with  a  company  of  hunters  on 
Uttle  Slate  in  1776,  when  John  Clarke  gave  the 
stream  the  name  of  little  Slate,  and  he  has 
never  known  it  by  any  other. 

George  Balla  knew  Slate,  and.  little  Slate, 
by  those  names,  in  1776. 

Joseph  M'Intire  knew  those  streams  by  their 
present  names  in  1782. 

These  witnesses  certainly  prove  that  Little 
Slate  was  known  by  that  name  very  extensively 
in  1782  and  1783,  when  the  entries  of  Meredith 
and  Taylor  were  made.  It  had,  undoubtedly, 
acquired  that  name  completely  in  1786.  A 
shade  of  doubt  is  cast  on  the  general  notoriety 
of  this  name,  by  the  drcumstances  that  several 
witnesses  who  speak  of  the  stream  as  known  to 
2S3*}  them  at  "this  early  period,  and  who  dis- 
tinguish it  by  its  proper  name,  do  not  say  that 
th^  then  knew  it  by  that  name. 

James  M'Millan  hecame  acquainted  with 
Little  Slate  in  1781,  Joseph  Young  in  the  fall 
of  1783  or  1784,  and  Roger  Clements 'in  1783. 
Neither  of  these  witnesses  say  they  knew  it 
then  by  that  name.  They  do  not,  indeed,  say  the 
contrary;  but  the  probability  is,  that  had  they 
then  known  the  stmam  by  its  present  name, 
they  would  have  b^en  interrogated  to  the  point. 
There  is,  then,  much  reason  to  believe  that 
Little  Slate  had  then  acauired  its  appropriate 
name,  and  ought  to  have  oeen  so  designated  by 
the  locator,  though  the  proof  is  not  conclusive. 

Upon  the  whole,  we  think  it  very  clear  that 
Taylor's  land  is  not  described  with  sufficient 
certainty  by  the  call,  "to  begin  where  a  buffalo 
road  crosses  Slate  at  the  mouth  of  a  branch 
emptying  into  said  creek  on  the  north-east 
side."  Is  this  defect  remedied  by  the  call  for 
Meredith's  beginning  t 

This  reference  to  Meredith's  entry  makes  a 
part  of  Taylor's,  and  will  give  the  latter  the 
advantage  of  any  certainty  of  description  which 
may  be  found  in  the  former.  Samuel  Meredith 
calls  to  begin  "where  the  buffalo  road  crosses 
Slate  Creek  at  the  mouth  of  a  branch  emptying 
in  on  the  east  side  thereof;  there  is  several 

cabins  on  said  The  entry  is  to  include 

a  large  quantity  of  fallen  timber. 

It  will  be  perceived  that  the  descriptive,  or 
locative  •calls  of  this  entry,  vary  from 
those  in  Taylor's  in  these  respects  only.  In 
describing  the  buffalo  road,  Meredith  uses  the 
article  "the;"  and  he  likewise  adds  to  his  de- 
scription that  there  are  several  cabins,  either 
on  the  creek  or  on  the  branch  (for  the  word  is 
not  in  the  record),  we  suppose  on  the  branch, 
and  that  his  location  will  include  a  large  quan- 
tity of  fallen  timber. 

The  objection  made  to  Taylor's  entry  in  con- 
sequence of  the  smallness  of  the  trace  crossing 
State  near  the  mouth  of  Little  Slate,  applies 
with  increased  force  to  this  part  of  Meredith's. 
The  words,  "the  buffalo  road,"  if  they  do  not 
indicate  a  single  road,  would,  unquestionably, 
lead  a  person  in  search  of  tfais  entry  to  expect 
a  nmarkable  and  conspicuous  road;  such  a 
road  as  crossed  Slate  near  the  mouth  of  Long 
branch,  or  Roe's  run,  not  such  a  narrow  path 
as  crossed  near  the  mouth  of  Little  Slate. 

The  cabins  alluded  to  in  Meredith's  entry 
were  not  found  on  Long  brancli.  They  were 
found  on  Roe's  run  and  Mile  Creeks  The 
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weight  of  testimony  is,  that  no  unusual  quan- 
tity of  fallen  timber  would  be  included  in 
l^editfa's  survey  if  the  begioning  is  at  Little 
Slate,  but  would  be  included  in  it  if  the  mouth 
of  Roe's  run  be  taken  as  the  beginning.  The 
two  additional  circumstances,  then,  the  cabins 
and  the  fallen  timber,  are  found,  one  of  them 
on  Little  Slate  and  not  on  Long  branch,  which, 
hut  for  that  defect^  would  fit  the  description  in 
the  entry  better  than  any  other,  and  the  other 
ojpposite  Roe's  run,  and  *not  oppoaite  [*2S& 
Little  Slate.  The  objection  to  Roe's  run  and 
Mile  Creek  is,  that  the  buffalo  road  cannot  be 
considered  as  crossing  at  the  mouths  of  either 
of  them. 

Since,  then,  no  place  is  shown  which  fits, 
precisely  the  description  of  the  entry,  we  must 
inquire  whether  that  description  is  so  nearly 
satisfied  by  appearances  at  the  mouth  of  Little 
Slate  as  to  induce  the  court  to  eatmblish  the 
title  of  the  plaintiff. 

The  objections  which  have  been  stated  to 
Taylor's  entry  are  certainly  not  removed  by 
calling  in  the  aid  of  Meredith's.  Passing  by 
the  increased  strength  they  derive  from  the  em- 
phatic words,  "the  buffalo  road,"  and  from  the 
absence  of  "a  large  quantity  of  fallen  timber,'* 
we  will  inquire  whether  the  appearance  of  cab- 
ins on  Uttle  Slate  will  cure  the  other  defects 
of  description  in  the  entry.  This  circumstance 
was  too  common  in  that  country  to  he  itself  an 
object  of  notoriety.  Cabins  were  seen  on  Roe's 
run  and  Mile  Creek,  streams  which  empty  into 
Slate  on  the  north-east  side,  as  well  as  on  Lit- 
tle Slate.  Their  absence  may  exclude  Long 
branch  from  the  competition,  but  cannot  decide 
in  favor  of  Little  Slate,  unless  other  circum- 
stances  concur  in  its  favor. 

To  the  objections  already  mentioned,  others 
may  be  added  whidi  appear  to  us  to  be  insur- 
mountable. 

The  entry  is  to  begin  on  Slate  Creek,  where 
it  is  crossed  by  a  buffalo  road  at  the  mouth  of 
a  branch  emptying  into  the  creek  on  the  north- 
east "side.  Twelve  or  fifteen  buffalo  [*2S6 
roads  cross  the  creek,  and  five  or  six,  or  more 
streams,  empty  into  it  on  its  north-east  side. 
The  creek  is  seventy  or  eighty  miles  in  length. 
In  what  part  of  it  u  the  subsequent  locator  to 
look  for  this  rood  and  this  branch!  It  is  not 
alleged  that  either  of  them  possessed  any  noto- 
riety which  could  conduct  the  person  in  search 
of  them  to  any  particular  part  of  the  creek. 
Can  he  be  required  to  search  from  its  mouth  to 
its  source!  At  which  is  he  to  commence?  If 
at  neither,  but  at  the  mean  point  between 
them,  is  he  to  look  up  or  down  the  creek  I  If 
he  should  accidentally  strike  the  creek  at  the 
mouth  of  Little  Slate,  he  finds  a  creek  instead 
of  a  branch,  and  a  path  instead  of  a  road.  The 
place  does  not  suit  the  description  in  the  entry. 
Some  of  the  witnesses  Biy  that  no  other  place 
suits  it  as  well.  Were  this  admittpd  to  be  true, 
how  is  he  to  know  it  until  he  examines  the 
whole  extent  of  the  creek?  This  would  be, 
undoubtedly,  if  we  regard  tbe  decisions  in 
Kentucky  to  impose  an  unreasonable  burden 
on  subsequent  locators,  one  which  the  law 
could  not  intend  to  impose  on  them. 

We  think  that  the  entry  under  which  the 
plaintiff  claims  cannot  be  sustained,  and  that 
there  was  no  error  in  dismissing  his  UlL 
-  Decree  affirmed  with  costs. 
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aS7*]        ["Pleading.  Practice.] 

PERKINS  T.  HART,  Executor  of  Hart 

When  there  !■  a  apeclal  agreement  open  aod  nib- 
slstlng  at  the  time  the  cause  of  action  arises,  a 
ccDeral  Indebltatua  aaaumpalt  cannot  be  maln- 
taOied. 

Bat,  It  tbe  agreement  has  been  wholly  per- 
fdrmeo,  or  If  Its  tartber  execution  has  been  pre- 
Tented  by  tbe  act  of  the  defendant,  or  by  the 
consent  of  both  parties;  or  U  tbe  eootract  baa 
been  fully  perfbrmed  In  respect  to  any  one  dis- 
tinct aabjeet  inclnded  lo  It  die  plaintiff  may  re- 
cover npoQ  a  general  Indebltatoa  aasumpslt. 

A  settled  account  Is  only  prima  facte  evidence 
of  Its  correctness,  at  law  or  m  equity:  It  may  be 
Impeached  by  proof  of  fraud,  or  omiaslon,  or  mis- 
take; and  if  it  be  conflned  to  particular  Items  of 
account,  cooelote  nothing  as  to  other  Items  not 
■Uted  In  It 

Where  a  ease  la  certified  to  tbla  eoart  apon  a 
division  of  opinions  of  the  judges  below,  and  tbe 
ts  reserved,  upon  which  they  were  divided,  are 
Imperfectly  stated  to  enable  this  court  to  pro- 
nounce any  opinion  upon  them,  this  court  will 
neither  award  a  venire  de  novo,  nor  certl^^  any 
Opinion  to  tbe  court  t>elow  upon  the  points  re- 
served, but  will  merely  certl^  ttiat  they  are  too 
Imperfectly  stated. 

THIS  was  an  action  of  general  indebitatus  as- 
sumpsit, brought  to  the  Circuit  Court  of 
Ohio,  for  work  and  labor,  care  and  diligence, 
liy  the  plaintiff  done  and  bestowed,  as'  an  agent 
and  attorney,  in  exploring,  showing,  surveying 
and  selling  the  lands  of  the  defendant's  testa- 
tor ;  .  also,  in  searching  of  records,  investi- 
gating titles,  and  in  tbe  payment  o(  the  taxes 
of  the  testator.  The  declaration  contains  the 
other  general  money  counts.  The  plaintiff 
also  filed  what  is  styled  an  additional  "bill  of 
2S8"]  particulars"  *for  exploring  giving  in- 
formation of  the  aitnatton  and  valiie,  superin- 
tending law  suit  with  Granger,  attending  to 
division  with  Mather's  heirs,  and  for  general 
superintendence  of  Hart's  landed  interat  in 
OtuG  (except  for  paying  taxes),  $3,600. 

By  consent  of  the  parties  tlie  jury  found  a 
verdict  for  the  plaintiff  of  $4,308.70  damages, 
if,  upon  the  points  reserved,  the  court  should 
be  of  opinion  that  the  law  is  for  the  plaintiff ; 
but  if,  upon  the  points  reserved,  t^e  court 
sliould  be  of  opinion  that  the  law  is  for  the  de- 
fendant* then  they  find  for  the  defendant. 
The  opinions  A  the  judges  below  being  op- 


NoTs. — When  an  account  stated  may  be  Im- 

pMiched. 

When  an  account  Is  settled  by  tbe  parties  tfaem- 
selves,  sod  there  is  no  unfalrneaa,  and  all  tbe  facts 
are  equally  well  known  to  both  aides,  tbelr  adjust- 
ment is  doal  and  conclusive.  Hager  v.  Tbompson, 
1  Black.  80. 

Tbe  mere  rendering  an  account  does  not  mzke  a 
stated  one.  Yet,  if  the  other  party  receives  tbe  nc- 
connt,  admits  the  correctoeaa  of  the  items,  claims 
tbe  balance,  or  offers  to  pay  IL  as  It  may  be  In  his 
favor  or  against  him,  then  It  becomea  a  stated  ac- 
count.   Toland  V.  Sprague,  12  Fet.  300,  335. 

An  account  rendered,  and  not  objected  to  within 
a  reasonable  time.  Is  to  be  regarded  as  admitted, 
by  tbe  party  cbatged,  to  be  prima  facie  correct, 
and  as  a  stated  account.  Wiggins  v.  Burkbam,  10 
Wall.  129. 

It  is  not  necessary  that  an  account  should  be 
signed  by  the  parties  to  make  It  a  stated  account. 
It  Is  enough  that  it  has  been  examined  and  accepted 
by  tbe  parties.    This  acceptance  need  not  be  ex- 

eressed.  It  may  be  Implied  from  circumstances, 
[eeplng  it  Implies  acceptance ;  and  If  one  does  not 
object  to  an  account  which  has  been  furnished  blm 
within  a  reasonable  time,  he  Is  bound  by  It,  un- 
less he  can  show  Its  Incorrectness.  Lockwood  v. 
Thome,  11  N.  Y.  1  Kern.  170:  Bruen  v.  Hone,  2 
Barb.  680;  Harris  T.  Ely,  Seld.  notes,  Dec  1832; 

«Ifc  ed. 


posed,  tbe  cause  was  removed  to  this  court 
upcn  a  eertiflcate  of  the  disagreement,  ufoa 
the  three  following  points: 

1.  That  the  whole  evidence,  and  Harfs  (the 
testator's)  letter  of  January  14,  1812;  Perkins's 
(tbe  plaintiff's)  letter  in  reply,  of  February  10, 
1812,  and  Hart's  letter  of  March  9,  1812,  in  re- 
ply to  Perlcins,  constitute  a  special  agreement, 
investigating  Pericins  with  the  agency  of  Hart's 
land  in  ttie  state  of  Ohio,  open  and  subsisting 
at  the  time  the  cause  of  aeti(m  is  claimed  to 
have  arisen,  which  precludes  Ptridna  from  re- 
covering in  tiiis  action. 

8.  That  the  whole  evidence,  and  tiie  letters 
above  cited,  constitute  a  special  agreement,  de- 
fining the  nature  and  ext^t  of  Perkins's  agen- 
cy, and  settling  tbe  subjects  upon  which  he 
was  to  receive  compensation,  and  the  amount 
of  that  compensation;  the  legal  operation  of 
which  'agreement  is  to  preclude  Per-  [*2S0 
kins  fn»n  claiming  compensation  for  ai^tiUng 
done  in  the  execution  of  his  agency,  exo^  ac- 
cording to  the  temiB  of  that  agreement. 

3.  T%at'the  plaintiff  cannot  recover  for  the 
two  items  in  the  bill  of  particulars  claimed  and 
charged  to  have  arisen  as  matters  of  account 
between  the' parties  in  1814  and  I8I5;  because 
the  plaintiff,  on  the  1st  of  February,  1815,  and 
19th  of  March,  1819,  exhibited  and  stated  his 
general  account  against  William  Hart,  upon 
each  of  which  a  balance  was  due  from,  and 
paid  by,  the  said  William  as  a  settlement  upon 
an  account  stated,  which  precludes  the  plaintiff 
from  recovering  in  this  acuon  for  said  two  iteou 
claimed  to  have  been  due  before  the  said  ac- 
counts were  rendered. 

In  the  letter  of  Hart  (the  defendant's  testa- 
tor) of  the  14th  of  January,  1812,  he  requested 
tlie  plaintiff  to  give  him  his  most  favorable 
terms  of  agency,  to  appoint  sub-agento  to  trans- 
act the  business  where  he  (the  plaintiff)  might 
deem  necessary,  with  such  compensation  as  he 
might  agree  upon  with  them.  The  letter  then 
proceeded  as  follows:  "State  the  amount  of 
commissions  you  shall  expect  me  to  pay  on  ac- 
count of  sales  that  shall  be  collected  and  re- 
mitted, hut  no  commissions  to  be  ^aid  by  me  till 
the  collections  are  made.  Provided  sales  are 
made  by  me  in  exchange  for  lands,  and  if  I 
should  draw  on  you  for  the  amotmt  to  be  paid 

Allen  V.  Stevens,  1  N.  Y.  Leg.  Obs.  359;  Atwater 
V.  Kowler,  1  Edw.  417;  PblllTps  Belden,  2  Edw. 
1 ;  Dows  V.  Durfee,  10  Barb.  213 ;  Murray  v.  To- 
land,  8  Johns.  Ch.  569;  1  Story's  Eq.  Jur.  s.  626; 
2  Atk.  261:  2  Vem.  276;  2  Vea.  239;  6  Ala.  518; 
4  Paige,  481 ;  Davenport  v.  Wbeeler,  7  Cow.  821. 

Wbere  a  statement  of  account  appears  to  have 
been  deliberately  made,  and  was  understood  to  t>o 
a  foil  and  final  settlement,  It  requires  very  strong 
and  conclusive  evidence  of  error  or  mistake  to  In- 
duce the  court  to  open  the  account.  Tbe  practice 
of  opening  accounts  wblcb  the  parties  who  could 
best  understand  tbem  have  themselves  adjusted, 
should  not  be  encouraged ;  and  It  should  never  be 
done  upon  a  mere  allegation  of  error  supported  by 
only  probable  testimony,  especially  when  the  par- 
ties to  a  settlement  stood  on  an  equality.  Wilde  v. 
Jenkins,  4  Paige,  481 ;  Lockwood  v.  Thome,  11  N. 
Y.  1  Kern.  170;  Chappedelalne  v.  Deehenaoz,  4 
Crancb,  306. 

Where  fraud  Is  proved  It  will  be  sufficient  ground 
to  open  the  whole  accoont ;  but  where  errors  or 
mistakes  only  are  shown  to  txlnt  In  tbe  account.  It 
will  not  be  opened,  but  tbe  par^  will  merely  be 
permitted  to  surcbsrge  and  falsify  It.  Surcharg- 
ing applies  to  tbe  balance  of  the  whole  account, 
and  supposes  credits  omitted  wblcb  ought  to  be  al- 
lowed.   Falsl&catltHt  applies  to  stnne  item  of  the 
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in  lantb  at  a  prue  agreed  npon,  or  otherwise,  if 
necessary,  to  be  left  with  you  to  be  ascertained; 
840*]in  such  case,  *what  should  you  expect  to 
charge  on  sales  of  that  nature  T  Please  be  par- 
ticular in  stating  your  terms  of  agency,  and 
make  them  as  favorable  as  possible."  In  the 
plaintiff's  letter,  in  reply,  of  February  lOth, 
1812,  he  says:  "My  commission  on  sales  made  by 
me,  tbe  monqy  collected  and  remitted,  is  ei|^t 
per  cent.  Wkea  contracts  are  made  (as  ia 
sometimes  the  case),  purchasers  nuJte  a  pay- 
inent,  and  then  give  up  the  land  so  as  to  be  left, 
without  encumbrance,  to  be  sold  again,  60  per 
cent,  on  such  receipt.  On  these  two  items  the 
commission  cash,  as  it  has  been  cash  receired. 
In  case  the  agency  should  be  closed  and  a  set- 
tlement made,  and  contracts  remain  on  band  un- 
settled, then,  in  all  those  contraets  that  should 
be  carried  into  effect,  five  per  cent,  commission, 
received  in  contracts,  with  a  conveyance  of  the 
lands  covered  1^  the  contract  or  contracts  re- 
ceived. On  sales  made  in  exchange  for  lands, 
etc.,  three  per  cent,  commissions,  to  be  received 
either  in  contracts  here,  or  lands  here  at  retail 
price.  Always,  as  far  aa  is  practicable,  receive 
oammissions  in  that  which  shall  be  similar  to 
that  in  which  it  ia  charged.**  The  letter  from 
the  d^endant's  testator  dated  Qie  9th  of  March, 
1812,  in  reply  to  the  plaintiff  acknowledges  the 
veceipt  of  tiie  above  letter,  and  then  adds: 
"Your  observations  in  r^rd  to  the  note  of 
selling  new  lands,  are  doubtless  sanctioned  by 
experience,  and  I  am  happy  to  commit  the 
a^ncy  of  my  property  to  your  experience  and 
good  judgment,  from  whence  I  expect  to  derive 
peculiar  advantage." 

941*]  *The  cause  was  aivaed  in  this  court 
by  Mr.  Wright  and  Mr.  Whittles^  for  the 
plaintiff,  and  by  Mr.  Webiter  and  Mr.  Ham- 
mond for  the  defendant. 

On  the  part  of  the  plaintiff  it  was  argued: 
<1)  That  where  a  special  parol  contract,  or  a 


1.— 1  Cbmj*B  PL  aS8,  and  authorltleB  there 

cited. 

3.  7  CraDch'B  Rep.  SOS. 
8. — Bull.  N.  P.  139 :  7  Johns.  Rep.  132. 
4—10  Jobns.  Rep.  87 ;  7  Term.  Rep.  181 ;  1  N. 
R.  857. 

5. — 12  Johns.  Rep.  274  ;  6  Johna  Bep.  87;  7 
Johna  Bep.  182;  2  Mass.  Bep.  416;  F«well  on 
CMtr.  4177 


deMts,  sopposlng  it  to  be  wholly  false,  or  tn  part 
erroneous.  Tbe  eCFect  ot  surcbanring  uid  falsify- 
ing is  to  leave  tbe  account  In  full  force  as  a  stated 
account,  except  so  far  as  It  can  be  Impugned. 
Braen  v.  Hone.  2  Barb.  586 ;  2  Vea  Sen.  5w ;  Sto- 
ry's Eq.  PI.  a  801 ;  1  Story's  Bq.  Jar.  s.  523 ;  Bul- 
lock V.  Boyd,  2  Edw.  288 ;  &  C.  1  Hoffm.  294 ;  Phil- 
lips V.  Beldea,  2  Bdw.  1 ;  Orover  v.  Hall,  8  Harr. 
&  J.  48. 

A  stated  account  will  not  be  opened  where  It  ap- 
pears that  the  plalntifC  has  been  guilty  of  negli- 
gence In  detecting  the  errors  he  alleges  be  has  dis- 
covered. So  held,  where  a  bill  was  Oled  eleven 
years  after  the  account  stated  was  rendered,  and 
seven  after  It  was  paid.  Bruen  v.  Hone,  2  Barb. 
58S. 

ITsnrlous  charges  to  a  stated  account,  however 
solemnly  settled,  wilt  be  corrected  in  equity.  Bul- 
lock V.  Boyd,  lloffm.  294 ;  Phillips  v.  Belden,  2 
Edw.  1.  But  not  after  an  account  has  been  paid 
and  kept  for  upwards  of  two  years.  Seymour  v. 
Martin,  11  Barb.  80;  bat  compare  Barron  v.  Rhin- 
elder,  1  Johns.  Ch.  550 ;  8.  C.  17  Johns.  538. 

As  to  the  operation  of  accounts  and  bills  ren- 
dered, to  limit  tbe  claim  of  the  party  rendering  to 
the  amount  stated,  see  Beebe  v.  Rot>ert.  12  Wend. 
41.t :  Smitb  v.  Tucker.  2  E.  D.  Smith.  N.  Y.  193 ; 
Wniinms  V.  Glenoy.  16  N.  T.  389. 

A  pnrty  signing  his  name  to  an  account  current 
is  not  conclusive  evidence  of  bis  owing  the  amount 
tberein  stated.  The  Implied  admission  In  such 
464 


written  nmtraet  not  under  seal,  bas  been  en- 
tered into,  the  party  may  still  recover  on  the 
common  counts  in  a  genenil  inddiitatns  assump- 
sit! In  the  case  of  The  Bank  of  Columbia  t. 
Patterson,!  it  was  held  to  be  inconvertibly  set- 
tled, that  indebitatus  assumpsit  will  lie  to  re- 
cover the  stipulated  price  due  on  a  special  con- 
tract, not  under  seal,  where  the  contract  has 
been  completely  exeeated;  and  that,  in  audi 
case,  it  is  not  neeesaaiy  to  declare  up<m  a  spe- 
cial agreement.  So,  where  a  beneficial  aemce 
has  been  rendered  to  the  defendant,  under  the 
special  agreement,  but  not  in  pursuance  of  its 
terms,  the  plaintiff  may  recover  upon  a  quan- 
tum meruit.!  Or  where  the  defendant  is  the 
occasion  of  its  non-performance;  or  where  the 
contract  has  been  rescinded  by  tbe  parties,  or 
put  an  end  to  by  the  defendant.^  Or  where  the 
defendant,  by  his  own  act,  defeats  the  perform- 
ance.s  And  where  the  plaintiff  *aeekB  to  [*S4S 
recover  on  a  special  contract,  waid  the  evidoice 
offered  will  support  a  common  count,  suppos- 
ing no  special  agreement,  he  may  recover  under 
the  latter.* 

2.  The  oorreB|>ondence  betwe^  the  parties, 
and  the  other  evidence  in  the  cause,  did  not  con- 
stitute an  outstanding  special  agreement,  such 
as  to  preclude  the  plaintiff  from  recovering  in 
this  form  of  action.? 

3.  The  account  stated  did  not  specifically  in- 
clude the  items  stated  in  the  bill  of  particiUars. 
But  a  settled  account,  or  a  receipt,  ia  only  pri- 
ma facie  evidence,  whidi  the  plaintiff  may  re- 
but by  showing  the  true  state  of  the  acoounta.* 

On  the  part  of  tiie  defendant,  the  eoniuel  en- 
tered into  a  critical  examination  of  the  authori- 
ties cited  on  the  other  side  to  support  the  posi- 
tion that  a  general  indebitatus  assumpsit  would 
lie  in  the  present  case;  and  althou^  it  was 
admitted  that  the  precedents  were  to  that 
effect,  yet  it  was  denied  that  they  rested  on 


6—1  N.  R.  351 ;  Bull.  N.  P.  139 ;  Doug.  Rep.  651 ; 
6  Mass.  Rep.  39,  391  ;  1  Mass.  Bep.  35B ;  7  Johns. 
Rep.  134 ;  10  Johns.  Rep.  37. 

7.  — 3  Johns.  Bep.  199. 

8.  — 1  Johna  Cas.  145 ;  0  Jobna  Bep.  78 ;  6  Vea. 
Rep.  87 ;  14  Jobns.  Bep.  212 ;  12  Johns,  fiep.  631 ; 
2  Term  Rep.  866  ;  6  Bast's  Bep.  280,  4  Johaa  Rep. 


case  may  be  rebutted  by  competent  proof,  aa 
fraud,  error  or  mistake.  Miller  v.  Probst,  Addis. 
(Pcnn.)  SS4;  Klrkpatrlek  v.  Tnmbull,  Id.  260; 
Nichols  V.  Alsop,  6  Conn.  447. 

Mistakes  and  errors  In  stated  accounts  may  b« 
sbown  and  corrected.  Holmes  v.  DeCamp,  1  jobo. 
36 ;  Wilson  v.  Wilson,  14  Com.  B.  6  J.  Scott,  626. 
Thomas  v.  Hawkes,  8  M.  &  W.  140 ;  Lockwood  v. 
Thome,  18  N.  Y.  285,  292;  Cbamplon  v.  Joslyn. 
44  N.  T.  658. 

Tbe  parties  are  not  preeladed  from  giving  evi- 
dence to  impeach  tbe  account,  unless  the  case  Is 
brought  within  the  prlnelple  of  an  estoppel  In  pais, 
or  of  an  obligatory  ^rreement  between  them,  as 
where  upon  a  settlement  mutnal  compromlsea  are 
made.  Lockwood  v.  Thome,  18  N.  T.  286 ;  Kock  v. 
Bonlts,  4  Da)y.  N.  T.  117,  120;  Stanton  v.  Jerome, 
54  N.  Y.  4S6;  Bucklln  v.  Cbapln.  1  Lana  443; 
Keane  v.  Brandon.  12  La.  Ann.  20:  Jones  v.  Dunn, 
3  Watts.  &  S.  109 :  Hntcbinsoa  r.  IfaAet  Bank,  48 
Barb.  302. 

Where  a  balance  is  struck  bv  the  parties,  at  a 
hearing  before  referees,  which  is  reported  to  them 
and  entered  on  their  minutes,  the  parties  are  con- 
cluded by  it    Clark  v.  Falrchlld.  22  Wend.  576. 

To  a  bill  in  equity  for  an  accoont,  where  an  ac- 
count settled  Is  relied  on  In  tbe  answer,  it  is  con- 
cluslTe.  unless  fraud  or  mistake  be  shown.  Costln 
V.  Baxter,  6  Ired.  Eq.  N.  C.  197. 

Where  a  party  stated  an  account  and  sent  a  mes- 
senger to  the  other  party,  with  bis  check  for  the 

VThemt,  11. 
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any  solid  or  eonsistent  groand  of  principle;  it 
was  asserted  that  they  bad  been  settled  with- 
out proper  examination,  and  a  due  considera- 
tion of  the  general  analogies  of  the  law,  and 
S4S*]  were  calculated  to  'introduce  un- 
certainty and  confusion  into  legal  proceedings, 
and  to  encourage  negligence  in  making  con- 
tracts, and  infidelity  in  performing  them.  But, 
it  was  further  insisted  that  those  authorities, 
even  supposine  thera  to  have  irrevocably  set- 
tled the  praetiee,  could  not  be  applied  to  the 
present  case.  Here  the  contract  specially  de- 
fined the  terms  upon  which  it  was  to  be  per- 
formed by  both  parties,  and  also  the  terms 
upon  which  it  was  to  be  closed.  In  all  the 
eases  dted,  the  rig^t  of  action  was  held  to 
accrue  upon  the  termination  of  the  contract. 
While  it  subsieted,  it  could  not  be  pretepded 
that  a  genend  indebitatus  aaanmpsit  could  be 
'  maintained.  It  had,  indeed,  been  said  that  the 
ccmtract  was  terminated  by  the  death  of  the 
testator,  and  the  act  of  his  executor.  But  no 
case  had  gone  so  far  as  to  decide  that  an  agent, 
whose  authority  terminates  upon  the  death  of 
his  principal,  may  proceed  against  his  personal 
representatives  upon  the  contract  of  agency, 
as  if  it  had  been  terminated  by  some  wrongful 
act  of  the  principal.  The  authority  of  the 
agent  terminates  with  the  death  of  the  princi- 
pal, but  for  snrvioes  performed  under  the  agen- 
cy,  the  contract  remains  open. 

2.  The  agreement  precluded  the  plaintiff 
from  claiming  corapensatioQ  for  anything  done 
in  execution  of  his  agency,  except  accor^ng  to 
the  terms  of  that  agreement.  The  caae  cited  to 
show  the  contrary  does  not  apply.^  Here,  what- 
ever services  the  plaintiff  performed  before 
S44*]  1812,  *in  expectation  of  being  compen- 
sated by  the  agency,  must  he  considered  as 
satisfied  by  the  contract  of  agency  then  made. 
That  contract  must  be  regarded  as  embracing 
all  services  performed,  or  to  be  performed,  by 
tJie  plaintiff,  for  the  defendant's  testator,  in  re- 
spect to  the  sale  of  lands.  If  the  disputed 
items  <rf  acooimt  arose  under  the  contract,  they 
eould  only  be  recovered  in  a  special  assumpsit 

X. — Jacobson  v.  lie  Grange,  8  Jobns.  Rep.  199. 


grounded  upon  the  contract.  If  they  were 
claimed,  independent  of  the  contract,  as  not 
being  within  its  terms,  it  was  insisted  that  the 
plaintiff  could  set  up  no  claim  to  compensation 
for  services  in  the  asency  not  embraced  by  the 
contract,  which  «ettTed  and  defined  the  ng^ta 
of  the  parties. 

8.  The  question  presented  by  the  last  point 
reserved  was,  whether  the  plaintiff,  having 
presented  two  annual  accounts  of  his  agency, 
embracing  items  of  debit  and  credit  arising 
under  his  general  agency,  and  arising  also  un- 
der his  special  agency  in  the  sale  of  lands,  hav- 
ing stated  the  glance  due  to  him  upon  these 
accounts,  and  received  payment,  could  recover 
in  a  general  indebitatus  assumpsit  for  other 
items  of  account  due  at  the  time  the  former 
were  exhibited,  without  offering  any  evidence 
of  error  or  omission.  The  plea  of  account 
stated,  uid  payment  of  the  balance  found  du^ 
is  a  bar  to  the  action  of  assumpsit.*  If  it  be  a 
bar,  it  must  be  an  absolute  bar  at  law,  and 
not  a  mere  presumption,  which  may  be  re- 
butted by  contrary  evidence.  The  account  can 
only  be  opened,  surcharged  *or  falsified,  [*245 
in  equity.  All  the  auuiorities  referred  -to  in 
the  principal  ease  cited  from  the  New  York 
reports/  are  from  the  decisions  in  equity;  but 
it  does  not  follow  tiiat  a  court  of  law,  not  hav- 
ing the  same  means  of  doing  justice  between 
the  parties,  will  pursue  the  same  practice.  At 
all  events,  in  order  to  permit  an  account  to  be 
opened,  there  must  be  evidence  of  mistake  w 
fraud.*   There  was  neither  in  this  case. 

}Xx.  Justice  Washington  delivered  the  opin- 
ion of  the  court,  iand  after  stating  tlw  case, 

proceeded  as  follows; 

The  first  point  reserved  in  the  court  below, 
and  on  which  the  judges  of  that  court  were  di- 
vided in  opinion,  consists  of  two  propositions: 
(1)  That,  upon  the  whole  evidence,  the  three 
letters  particularly  referred  to  constitute  a 


2.  — Com.  Dig.  Pleader,  2  O.  II. 

3.  — Maobattan  Company  ^.  Lydlg,  4  Johns.  Ren. 
377. 

4.  — 2  Atk.  Rep.  119 ;  4  Jobns.  Rep.  887. 


laliDce,  tbe  party  receiving  the  cbeck  and  obtain- 
ing tbe  money  on  It  waa  beld  bound,  though  he  ob- 
jected at  the  time  that  tbe  balance  was  too  small. 
itavtfDport  V.  Wheeler,  7  Cow.  231. 

Coarta  are  very  unwilling  to  open  an  account 
when  tbe  parties  have  adjusted  It.  struck  a  bal- 
ance, and  agreed  upon  the  amount  due.  But  It 
there  bas  been  any  mistake,  omlaslon,  accident, 
fraud  or  undue  advantage,  by  which  an  account 
■tated  is  in  truth  vitiated  and  the  balance  Incor- 
rectly stated,  equity  will  permit  It  to  be  opened 
«nd  re-exnmlned  In  toto,  or  aa  to  particular  Items, 
as  the  allegations  may  warrant.  Brown  v.  Van- 
dyke, 8  N.  J.  Bq.  795 :  Branger  Chevalier,  4 
Oal.  353 :  Famam  v.  Brooka.  9  Pick.  212 ;  Roberts 
V.  Totteo,  13  Atk.  609;  Bruen  v.  Hone,  2  Bai-b. 
686;  Rembert  v.  Brown,  17  Ala.  667;  Bankhend 
V.  Alloway,  6  Coldw.  Tenn.  56 ;  Chatham  v.  Nlles. 
86  Conn.  403;  I<a  Trobe  v.  Qayward,  13  Fla.  lOu ; 
Shirk's  Anneal,  3  Brewst.  (Penn.)  119;  Kronen- 
berger  v.  Blna,  B6  Uo.  121 :  Bolifeur  v.  Weymnn, 
1  McCord  (S.  C.)  156 ;  Bullock  v.  Boyd,  Hoffm. 
Cb.  N.  Y.  294 ;  Kelsey  v.  Hobby,  16  Pet.  269 ; 
Love  V.  White,  4  Hayw.  (T«un.)  210:  Story's  Eq. 
PI.  B.  800 :  Phtllips  V.  Beldeo,  2  Bdw.  Ch.  I  ; 
Ployd  V.  Priester,  8  Rich.  Eg.  (8.  C.)  248;  Kock 
V,  Bonttx,  4  Daly,  117. 

But  win  not  be  opened  when  plaintiff  bas  been 

BiUty  of  negligence  In  deteving  errors.    Bruen  v, 
one,  2  Barb.  o86.    Nor  after  the  lapse  of  twenty 
Mrs.     Huteblns  v.  Hop^  7  0111.   (Mo.)  119; 


Gregory  v.  Forrester.  1  McCord  (S.  C.)  332.  Nor 
sfter  six  years.  Randel  v.  Ely,  3  Brewst.  Penn. 
270 ;  George  v.  Johnson,  42  N.  H.  456 ;  OgdcB  v. 
Astor,  4  Sand.  N.  Y.  311.  Nor  for  mlsfake  In 
law.  Comniisalonera  v.  Gherky,  Wright,  Ohio, 
4I)S.  Nor  readily  after  defendant's  books  hare 
been  destroyed  by  Are.  Bruen  v.  Hone,  2  Barb. 
586.  Nor  after  Judgment  and  emcutlon.  Blood* 
good  V.  Zettly,  2  Calnea,  124.  Nor  when  the 
claims  are  barred  by  the  statute  of  limitations. 
Stearns  v.  Page.  7  How.  (D.  S.)  819.  Nor  after 
great  lapse  of  time,  and  death  of  parties.  Wins- 
ton V.  Street,  2  Patt.  A  H.  Va.  169;  Dakin  v. 
Demmlng,  6  Paige,  96;  Dexter  v.  Arnold,  2  Sumn. 
108;  Atwood  V.  Fowler,  1  Edw.  Ch.  417. 

An  account  stated  will  not  be  opened  without 
conclusive  evldeuce  of  error  or  mistake,  and  the 
party  seeking  to  open  it  on  tbe  ground  of  mistake 
assumes  the  burden  of  proving  distinctly  wherein 
the  mistake  consisted,  and  Qt  furnishing  the  data 
by  which  It  may  be  corrected.  Towsley  v.  Dcnl- 
son,  45  Barb.  490 ;  Chubbuck  v.  Vemam,  42  N.  Y. 
432 ;  Burke  v.  leham,  3  Alb.  L.  Jour.  209 ;  8.  C. 
53  N.  Y.  631;  Mclntyre  v.  Warren,  3  Abb.  CL 
App.  N.  T.  99;  Merrick  v.  Ames,  1  Kefes,  N.  Y. 
190;  Sutphen  v.  Cushman.  85  III.  186;  Dakla  v. 
Demmlng,  6  Paige.  05;  Kronenberger  v.  Bins,  68 
Mo.  121. 

As  to  when  an  account  stated  Is  a  bar  to  a  bill 
In  equity  to  account,  see  note  to  Cbapnedelalne  v. 
Decbenasz.  4  Crancn.  806. 
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special  agreement  iuTesting  the  plaintiff  with 
fhe  agency  of  Hart's  lands  in  Obio.  (2)  That 
this  special  agreement  was  op«n  and  subaisting 
at  the  time  the  cause  of  action  is  claimed  to 
have  arisen,  which  precludes  the  plaintiff  fjrom 
recovering  in  this  action.  • 

It  is  not  easy  to  understand  what  the  de- 
fendant's counsel  mean  hy  the  whole  evidence. 
Upon  examining  the  voluminous  record  sent  up 
to  this  court,  we  find  that  an  active  corre- 
spondence was  carried  on  between  Perkins  and 
Hart  from  the  year  1803  to  1816,  upon  the  sub- 
a4»"]  ject  of  Hart's  •lands  in  Ohio,  the  pay- 
ment of  the  accruing  taxes  on  them,  Examin- 
ing, surveying  and  preparing  them  for  sale, 
and  of  other  services  to  be  performed  by  Per- 
kins, in  some  way  or  other  connected  with 
those  lands.  If  this  be  the  evidence  alluded  to, 
there  was  no  objecti<m  to  submitting  it  to  the 
court,  to  say  whether  the  whole  of  wis  written 
evidence,  or  any  part  of  it,  created  a  special 
contract,  investing  Perkins  with  the  agency  of 
Hart's  land. 

But  we  find  in  this  record  evidence  of  a  dif- 
ferent character,  such  as  accounts,  receipts  and 
depositions,  in  relation  to  Perkins's  agency  re- 
specting  Hart's  lands  in  Ohio.  If  this  was  in- 
tended to  constitute  a  part  of  the  whole  evi- 
dence upon  which  the  question  of  law  was  to 
arise,  we  should  be  of  opinion  that  it  was  fit 
only  for  the  decision  of  the  jury,  and  ought 
not  to  have  been  submitted  to  tlie  court. 

The  disinclination  which  this  court  has  al- 
ways  evinced,  to-  send  parties  back  to  the 
court  below,  if,  by  any  reasonable  construction, 
obscure  parts  of  the  record  can  be  explained, 
disposes  ua  In  the  present  instance  to  consider 
the  verdict  as  referring  to  the  written  evident, 
not  only  because  it  would  have  been  improper 
'  to  call  upon  the  court  to  decide  upon  the  effect 
of  parol  evidence,  but  because  that  which  is 
spread  upon  this  record  has  no  apparent  relev- 
ancy to  the  question  of  law  which  is  sub- 
mitted. 

In  the  examination  of  the  question  whether 
there  was  a  special  a^eement  or  not,  we  shall 
confine  ourselves  entirely  to  the  three  speci- 
247*]  fied  'letters  because  we  are  of  opinion, 
after  an  attentive  perusal  of  all  the  others, 
that  they  furnish  not  the  slightest  ground  for 
saying  that  any  agreement  was  entered  into 
which  invested  Perkins  with  the  agency  of 
Hart's  lands.  The  letters  addressed  by  Hart 
to  Perkins,  treat  him  as  an  agent  empowered 
to  perform  a  variety  of  acts  in  relation  to  the 
lands  of  the  former.  But  it  was  a  limited 
agency,  created  for  particular  purposes,  and  as 
occasions  required,  but  founded  upon  no  special 
agreement  which  bound  Perkins  to  perform 
any  specified  duties,  or  Hart  to  remunerate  the 
services  he  might  perform  otherwise  than  the 
law  bound  him  tipon  the  principle  of  a  quantum 
meruit.  The  particular  agency  which  the  form- 
er was  requested,  from  time  to  time,  to  as- 
sume, was  to  pay  taxes,  attend  to  law  suits, 
examine  the  lands  so  as  to  enable  Hart  to 
judge  of  their  value,  and  to  have  certain  lots 
and  townships  surveyed,  as  preparatory  to  a 
sale  of  them  at  a  future  period.  The  taxes 
wore  annually  paid,  and  other  advances  made 
by  Perkins,  upon  which  he  charged  both  a 
commiMsion  and  interest,  and  these,  it  would 
seem,  were  punctually  re-imbursed  when 
406 


drawn  for,  although  the  charge  of  intenat  ira» 

sometimes  complained  of. 

The  preparatory  steps  for  bringing  theie- 
lands,  or  certain  portions  of  them,  into  tbe- 
market  having  been  taken,  the  correspondeaea- 
commenced  which  is  particularly  referred  to  in- 
the  first  and  second  reserved  points. 

In  Hart's  letter  of  the.  14th  of  Jannary,. 
1812,  he  requests  Perkins  to  give  him  his  most 
favorable  "terms  of  agency,  to  appoint  [*14S^ 
sub-agents  to  do  business  where  ne,  Perkins,, 
might  judge  necessary,  with  such  compensa- 
tion as  he  might  agree  upon  with  them.  The- 
letter  then  proceeds  as  follows:  "State  the- 
amount  of  commissions  you  shall  expect  me  to- 
pay  on  amount  of  sales  that  shall  be  collected: 
and  remitted,  but  no  commissions  to  he  paid 
by  me  till  the  collections  are  made.  Provided 
sales  are  made  by  me  in  exchange  lor  lands,, 
and  if  I  should  draw  on  you  for  the  amount  to- 
be  paid  in  lands  at  a  price  agreed  on,  or  other- 
wise, if  necessary,  to  be  left  with  yon  to  h» 
ascertained,  in  such  case  what  should  you  ex- 
ct  to  charge  on  sates  of  that  nature  t  Pleaso- 
particular  in  stating  your  terms  of  agency^ 
and  make  them  as  favorable  as  possible. 

In  answet  to  this  letter,  Perkins  writes,  on 
the  10th  of  February,  1812,  as  follows:  *'My 
nKumission  on  sales  made  by  me,  the  nonay 
collected  and  rett^tted,  is  eight  per  eent. 
When  contracts  are  made  (as  is  sometimes  the 
case),  purchasers  make  a  payment,  and  then 
give  up  the  land  so  as  to  be  left  without  en- 
cumbrance to  be  sold  again,  SO  per  cent,  on 
such  receipt.  On  these  two  items  the  commis- 
sion cash,  as  it  has  been  cash  received.  In  caav 
the  agency  should  be  dosed  and  a  wttlement 
made,  and  contracts  remain  on  hand  unsettled* 
then,  In  all  those  contracta  that  should  be  car- 
ried into  effect,  five  per  cent,  commission,  ra- 
ceived  in  contncts,  with  a  conveyance  of  the 
lands  covered  by  the  contract  or  contracts  re- 
ceived. On  sales  made  in  exchange  *for  [*S4» 
lands,  etc.,  three  per  cent,  commission,  to  ba 
received  either  in  contracts  here,  or  lands  her^ 
at  retail  price.  Always,  as  far  as  praetieable^ 
receive  commissions  in  that  whidi  shall  ba 
similar  to  that  in  whidi  it  la  charged." 

The  letter  from  Hart  to  Perkins,  dated  tlio 
9th  of  March  in  the  same  year,  ackhowledgea 
the  receipt  of  the  above  letter,  and  then  adds: 
"Your  observations  in  regard  to  the  mode  of 
selling  new  lands,  are  doubtless  sanctioned  by 
experience,  and  I  am  happy  to  commit  the 
agency  of  my  property  to  your  esperienee  and 
good  judgment,  from  whence  I  expect  to  da- 
rive  peculiar  advanta^^." 

These  letters,  we  think,  constitute  a  special 
agreement  upon  the  subject  of  commisisons  ta 
be  paid  by  Hart  to  Perkins,  by  way  of  com- 
pensation for  his  agency  in  the  sale  of  lands. 
It  is  confined  to  that  subject  only.  The  first  of 
these  letters  inrites  Perkins  to  state  his  moat 
favorable  terms  of  agency  in  the  sale  of  Uart'a- 
lands.  The  answer  contains  those  terms  by^ 
stating  the  commissions  which  he  should  ex- 
pect to  receive  upon  sales  made,  and  the 
amount  collected  and  remitted;  upon  salea 
made,  and  then  abandoned  bv  tho  purchaser 
after  a  partial  payment  of  the  purchaae 
money;  upon  sales  made,  but  the  amount  not. 
collected  before  the  agency  should  be  closed;, 
and  finally,  upon  sales  made  by  way  of  ax- 
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change  for  other  property.  The  acceptance  of 
these  terms  is  sufficiently  expressed  in  Hart's 
teply  to  this  letter,  by  which  he  commits 
2&0*]  "to  Perkins  the  agency  of  his  property, 
the  nature  of  which  agency  is  too  clearly  ex- 
plained by  reference  to  the  two  preceding  let- 
ters, to  leave  the  slightest  doubt  as  to  the 
mwming  and  extent  of  the  contract  which  was 
thus  antered  into. 

The  second  proposition  is;  "that  this  special 
agreement  was  open  and  subsisting  at  the  time 
the  cause  of  action  is  supposed  to  have  arisen." 
Nov,  this  proposition  involves  a  mixed  ques- 
tion of  law  and  fact.  If  the  contract  was 
open,  and  the  action  was  founded  on  that  con- 
tract, then  the  legal  consequence  insisted  upon, 
**that  Perkins  eaniiot  recover  in  this,  action," 
undeniably  follows.  But  whether,  in  point  of 
fact,  it  was  open  when  the  cause  of  action  u 
claimed  to  have  arisen,  that  is,  the  life-time  of 
W.  'Bait,  must  depend  upon  the  evidence  in 
the  cause,  of  which  the  jury  were  alone  compe- 
tent to  judge.  If  the  agreement  was  wholly 
performed  by  the  plaintiff  during  the  life-time 
of  Hart;  if  its  farther  execution  was  put  ka 
end  to,  before  its  completi(m,  by  the  act  of 
Hart,  or  b;^  the  agreement  of  both  parties,  then 
the  plaintiff  was  not  precluded  from  recover- 
ing in  this  action.  Nay,  further,  if  the  con- 
tract was  fully  performed  in  relation  to  any 
one  subject  covered  by  it;  as,  for  example,  by 
the  sale,  collection  and  remittance  of  the  pur- 
chase money  for  any  one  township  or  parcel  of 
land,  the  plaintiff  might  well  maintain  an 
action  of  indebitatus  assumpsit  for  his  stipu- 
lated compensation,  in  cash,  on  that  trans- 
action, utd  wu  not  bound  to  wait  until  all  the 
landa  to  which  his  agency  extended  were  dis- 
S61*]  posed  of.  Where  the  "agreement  em- 
braces a  number  of  distinct  subjects  which  ad- 
mit of  being  separately  executed  and  closed,  it 
must  be  taken  diatributively,  each  subject  be- 
ing considered  as  forming  the  matter  of  a 
separate  agreement  after  it  is  so  closed.  If. 
for  instance,  the  agreement  between  a  mer- 
chant and  hii  factor  be,  that  the  latter  shall 
■ell  and  remit  the  proceeds  of  all  canoes  which 
the  former  shall  consign  to  him  upon  a  stipu- 
lated commission,  it  can  hardly  be  contended 
that  the  factor  cannot  recover  his  commissions 
in  this  form  of  action,  upon  the  proceeds  of  a 
single  cargo  which  have  been  remitted,  while 
there  remain  other  cargoes  yet  undisposed  of. 

But,  whether  this  agreement  was  wholly 
closed,  or  whether  any  one  or  more  of  its  parte 
were  closed,  in  either  of  the  ways  above  men- 
tioned, or  in  any  other  way,  was  a  fact  rest- 
ing altogether  upon  the  evidence,  whether  writ- 
ten or  parol,  which  was,  or  might  be,  laid  be- 
fore the  jury.  It  belonged  exclusively  to  that 
body  to  say  whether  the  fact  existed  or  not; 
and,  upon  the  fact  so  found,  the  question  of 
law  would  fairly  arise.  In  this  respect,  there- 
fore, we  are  of  opinion  that  the  verdict  is  clear- 
ly defective,  and  ought  to  have  been  set  aside 
by  the  court  below. 

It  may  not  be  amiss  to  add  that  if  the  ques- 
tion reserved  were,'  whether  the  agreement 
was  open  and  subsisting  at  the  time  this 
action  was  brought,  we  should  be  of  opinion 
that  the  agency  of  Perkins  having  terminated 
by  the  death  of  Mr.  Hart,  the  further  execution 
of  the  agreement  was  put  an  end  to  by  that 
6  ed. 


event,  and  that,  consequently,  *it  was  [*&5S 
not  open  when  the  action  was  brought.  But 
the  proposition  is  so  stated  as  to  refer  to  a 
period  antecedent  to  the  death  of  Hart. 

The  second  mint  reserved  is  thus  expressed: 
"That,  upon  thji  whole  evidence,  Hart^s  letter 
of  January  14th,  1812,"  and  so  referring  to  the 
other  two  letters  as  in  the  first  .point,  "consti^ 
tute  a  special  agreement,  defining  the  nature 
and  extent  of  Perkins's  agency,  and  settling 
the  subjects  upon  which  he  was  to  receive  .com- 
pensation, and  the  amount  of  that  compensa- 
tion, the  legal  operation  of  which  agreement  is 
to  preclude  Perkins  from  claiming  compensa- 
tion for  anything  done  in  the  execution  of  his 
ageni^,  except  according  to  the  terms  of  that 
agreement." 

It  has  been  already  stated  that  the  three 
letters  particularly  referred  to  in  this  point, 
did  constitute  a  special  agreement  upon  the 
subject  of  commissions  to  be  paid  to  Perkins 
by  way  of  compensation  for  his  agency  in  the 
sale  of  Hart's  lands.  And,  it  may  be  added 
that  this  a^eement  settles  the  subjects  upon 
which  Perkins  was  to  receive  compensation, 
and  the  amount  of  that  compensation.  If  so, 
there  can  be  no  question  but  that  the  legal 
operation  of  this  agreement,  as  to  every  elum 
founded  upon  it,  is  to  preclude  Perkins  from 
recovering  any  compensation  which  is  not  con- 
sistent with  the  terms  of  that  agreement. 
For,  although  in  the  cases  before  stated,  in 
which  the  special  agreement  has  been  executed, 
or  otherwise  closed,  a  general  indebitatus  as- 
sumpsit may  be  maintained,  it  is  nevertheless 
true  that  the  special  agreement  may  *be  [*258 
given  in  evidence  by  the  defendant  tox  the 
purpose  of  lessening  the  quantum  of  damages 
to  which  the  plMnufl  is  entitled. 

But,  after  all  this  is  admitted,  the  inference 
of  law  insisted  upon  by  the  defendant,  that 
Perkins  is  precluded  by  the  special  agreement 
from  claiming  compensation  for  anything  done 
in  the  execution  of  his  agency,  except  accord- 
ing to  the  terms  of  that  agreement,  does  not 
follow.  The  acreement  is  clearly  prospective, 
and  is  confined  to  the  single  subject  of  com- 
missions on  the  saje  of  lands.  This  is  apparent 
from  Hart's  letter  of  the  14th  of  January, 
1812,  which  he  prefaces  by  stating  that  he  had 
concluded  to  ofier  certain  portions  of  his  lands 
for  sale  at  that  time,  and  nis  other  lands  when 
they  should  be  partitioned.  He  desires  Per- 
kins, as  his  agent,  to  make  the  necessary  previ- 
ous arrangements,  and  to  proceed  in  the  sale  of 
the  portions  before  mentioned,  and  of  Na  2,  in 
the  13th  range,  as  soon  as  the  partition  should 
be  completed,  and  then  he  proceeds  to  inquire 
his  terms  of  agency  as  before  mentioned.  But, 
when  we  look  into  the  whole  evidence,  to  which 
we  are  referred  by  the  point  reserved,  it  ie 
found  that  the  agency  of  Perkins  commenced 
as  early  as  the  year  1803,  and  extended  to  a 
variety  of  duties  unconnected  with  that  of  sell- 
ing land;  such  as  exploring  the  lands  of  bis 
principal,  having  them  surveyed,  their  quality 
and  value  ascertained,  investigating  titles,  at- 
tending to  law  suits,  paying  taxes,  and  making 
other  advances. 

Now,  it  is  impossible  to  contend,  with  any 
'probability  of  success,  that  Perkins  [*a64 
was  precluded  by  the  special  agreement  from 
recovering  under  the  general  counts,  a  compeu- 
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Bation  for  tliosc  services,  or,  indeed,  for  any 
other  services  rendered  by  him  in  his  char- 
acter of  agent,  which  are  not  strictly  witliin 
the  scope  of  the  special  agreement.  But  the 
point  raised  here  is,  that  he  is  precluded  from 
claiming  compensation  for  anything  done  in 
the  execution  of  his  agency,  except  according 
to  the  terms  pf  that  agreement,  although  the 
services  so  rendered  are  not  embraced  by  it. 

What  was  the  nature  of  the  particular  claim 
submitted  to  the  jury,  upon  which  the  parties 
oonsented  that  a  verdict  should  be  given  for 
the  plaintiff,  the  record  does  not  enable  this 
court  distinctly  to  decide.  So  far  as  any  in- 
formation is  to  be  derived  from  the  declaration, 
and  the  additional  bill  of  particulars,  it  would 
rather  seem  as  if  it  was  for  general  services 
rendered  by  the  plaintiff  without  the  scope  of 
the  special  agreement,  that  being  confinea,  as 
before  observed,  to  commissions  on  land  sale;. 

If  the  paper  found  in  this  record,  headed 
thus,  "Perkins's  account,  on  which  the  action 
18  brought,"  which  contains  three  items  for 
commissions  on  as  many  sales  of  land,  and 
three  others  for  interest  on  those  commissions, 
is  to  be  considered  as  the  original  bill  of  partic- 
ulars filed  in  the  cause,  it  would  seem  to  follow 
that  the  action  was  brought  to  recover,  as  well 
those  commifisions  as  a  compensation  for  gen- 
eral services  not  embraced  by  the  special  agree- 
25S*}  ment.  'Upon  this  state  of  the  case,  the 
conclusion  of  law  insisted  upon  in  this  point 
would,  nevertheless,  be  incorrect,  for  the  rea- 
sons already  stated. 

It  was  contoided  hy  the  council  for  the  de- 
fendant that  this  action  would  not  He  in  a 
case  where,  by  the  agreement,  the  plaintiff  was 
to  be  compensated  in  land.  This  is  not  con- 
troverted. But  it  will  be  sufficient  to  observe 
that  it  is  not  stated  in  the  points  reserved,  or 
in  the  account  just  referred  to  (if  it  be  admit- 
ted to  be  the  original  bill  of  particulars),  that 
the  commissions  there  charged  arose  upon  an 
exchange  of  lands,  or  were  to  be  disdutrged  by 
land.  The  case  is  too  imperfectly  stated  to  en- 
able this  court  to  say  that  it  gives  rise  to  the 
question  to  which  the  argument  is  directed. 

The  third  and  last  point  reserved  is  thus  ex- 
pressed; "That  the  plaintiff  cannot  recover 
for  the  two  items  in  the  bill  of  particulo'rs 
claimed  and  charged  to  have  arisen  as  matters 
of  account  between  the  parties  in  1814  and 
1816,  because  the  plaintiff,  on  the  1st  of  Febru- 
ary, 1816,  and  on  the  19th  of  March,  1 816,  ex- 
hibited and  stated  his  general  account  against 
William  Hart,  upon  each  of  which  a  balance 
was  due  from,  and  paid  by,  the  said  William, 
as  a  settlement  upon  an  account  stated,  which 
precludes  the  plaintiff  from  recovering  tn  this 
action,  for  said  two  items  claimed  to  have 
been  due  before  the  said  accounts  were  ren- 
dered. 

The  difficulty  of  this  point  eonrists  in  the 

imperfect  manner  in  which  it  is  stated.  The 
court  may  conjecture  that  the  bill  of  particu- 
256*]  lars  alluded  "to  is  the  paper  just  re- 
ferred to;  but  whether  it  be  so  or  not  is  by  no 
means  certain.  If  it  be  the  bill  intended,  the 
difficulty  still  remains,  as  the  general  account 
is  not  stated,  or  referred  to,  so  as  to  enable  the 
court  to  ^dde  whether  it  does,  or  does  not,  in- 
clude the  two  items  which  it  is  supposed  cannot 
be  recovered  in  this  action. 
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Zf  we  look  through  this  record  tn  order  to  ob- 
tain information  respecting  this  matter,  we 
meet  with  two  accounts  containing  charges  for 
advances  made  by  Perkins,  in  the  years  1814 
and  1815,  for  taxes  due  by  Hart,  and  in  dis- 
charge of  other  expenses  connected  with  his 
agency,  both  which  accounts  were  discharged. 
But  it  surely  cannot  be  contended  that  the  set- 
tlement and  discharge  of  an  aeeount  for  money 
lent  and  advanced  for  the  use  of  the  testator, 
is  a  bar  to  a  claim  for  commiraione,  or  of  any 
other  demand  not  included  in  the  settled  ac- 
count. If,  to  a  bill  for  an  account,  the  defend- 
ant plead,  or,  in  his  answer  rely,  upon  a  settled 
account,  the  plaintiff  may  surehai^,  by  alleg- 
ing and  proving  omissions  in  the  account,  or 
may  falsify,  by  showing  errors  in  some  of  the 
items  stated  in  it. 

The  rule  is  the  same  in  principle  at  law;  a 
settled  account  is  only  prima  facie  evidence  of 
its  correctness.  It  may  be  impeached  by  proof 
of  unfairness,  or  mistake,  in  law,  or  in  fact; 
and  if  it  be  confined  to  particular  items  of  ac- 
count, it  concludes  nothing  in  relation  to  other 
items  not  stated  in  it. 

•The  legal  conclusion,  therefore,  in-  ['857 
sisted  upon  by  the  defendant,  that  the  plaintiff 
is  precluded  from  recovering  in  this  action  for 
the  two  items  claimed  to  have  been  due  before 
the  two  accounts  spoken  of  were  rendered,  is 
not  correctly  drawn,  unless  it  appeared,  from 
the  point  reserved,  that  those  two  items  were 
included  in  what  is  styled  the  account  stated. 

It  may  further  be  remarked,  that  even  if  it 
appeared  that  the  plaintiff  was  precluded  by 
the  settlement  and  discharged  from  recovering 
the  amount  of  the  two  items  referred  to,  it 
would  not  follow  that  the  law  is  for  the  defend- 
ant upon  the  whole  verdict,  although  it  might 
be  sufficient  to  induce  the  court  below  to  grant 
a  new  trial,  if  it  had  been  applied  for,  upon 
the  ground  that  the  verdict  was  for  too  much. 

Were  this  cause  before  the  court  upon  a 
writ  of  error,  the  imperfections  in  the  points 
reserved  which  have  been  noticed,  would 
render  it  proper  to  reverse  the  judgment,  and 
to  direct  a  venire  de  novo  to  be  awarded.  Be- 
ing an  adjourned  case,  it  would  be  improper 
for  this  court  to  give  ai^  snch  direction  to 
the  court  below. 

Certificate. — This   cause  came   on   to  be 

argued  on  the  certificate  of  division  in  opinion 
of  tlie  judges  of  the  Circuit  Court  for  the  dis- 
trict of  Ohio.  On  conaideration  whereof,  this  * 
court  is  of  opinion  that  the  points  reserved,  up- 
on which  the  opinions  of  the  judges  of  that 
court  were  opposed,  are  too  imperfectly  stated 
to  enable  this  court  to  pronounce  any  opinion 
upon  them. 


[•Illegal  Contract.]  ['aBS 
ARMSTRONG,  Plaintiff  in  Error. 

T. 

TOLER,  Defendant  in  Error. 

Where  a  contract  grows  ImmedlRtelr  out  of. 
and  is  connected  with,  an  Illegal  or  Iromoml  act,  a 
court  of  justice  will  not  lend  Its  aid  to  enforce  It. 

8o,  if  the  contract  be  In  part  only  connected 
with  tbe  illegal  conalderaUoo,  and  growing  Immc- 
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dlately  out  of  It,  though  It  be,  Id  fact,  ■  new  con- 
:ract.  It  Is  «)ua!lr  tainted  by  it. 

But  If  the  promise  be  entirely  dlscoanected  with 
tbe  Illegal  act,  and  Is  founded  on  a  new  consldera- 
tlon.  It  Is  not  effected  by  tbe  act,  although  It  was 
known  to  the  party  to  whom  tbe  promise  was 
made,  and  although  he  was  the  contriver  and  con- 
ductor of  tbe  illegal  act. 

TboB,  where  A,  durlag  a  war,  contrived  a  plan 
for  Importing  goods  on  his  own  account  from  the 
enemy'a  country,  and  goods  were  sent  to  B  by 
the  aame  vessel;  A,  at  the  request  of  B,  became 
surety  for  the  payment  of  the  duties  on  B*s  goods, 
and  became  responsible  for  tne  expenses  on  a  pros- 
ecutlon  for  the  illegal  Importation  of  the  goods, 
and  was  compelled  to  pay  tbem.  Held,  that  A 
mlKht  malntaui  an  action  on  the  promise  of  B  to 
refund  the  money. 

Bat  it  tiie  importation  Is  the  result  of  a  scheme 
between  tbe  plaintiff  and  defendant,  or  If  the 
ptaintlir  has  any  Interest  In  the  goods,  or  if  they 
are  consigned  to  blm  with  bis  privity.  In  order 
that  be  may  protect  them  for  the  owner,  a  promise 
to  repay  any  advances  made  under  such  under- 
standing or  agreement  Is  utterly  void. 

ERROR  to  the  Circuit  Court  of  Pennsyl- 
vania. 

This  was  an  action  of  assumpsit,  brought  by 
the  defendant  in  error,  Toler,  against  the  plain- 
tiff in  error,  Armstrong,  to  recover  a  sum  of 
259*]  *money  paid  by  Toler,  on  account  of 
goods,  the  prM>erty  of  Armstrong  and  others, 
consigned  to  To1er>  which  had  been  seized  and 
libeled  in  the  District  Court  of  Maine  in  the 
year  1814,  as  having  been  imported  contrary 
to  law.  The  goods  were  shipped  during  the 
late  war  with  Great  Britain,  at  St.  Johns,  in 
the  province  of  New  Brunswick,  for  Arm- 
strong and  other  citizens  and  residents  of  the 
Unitra  States,  and  consigned  to  Toler,  also  a 
domiciled  citizen  of  the  United  States.  The 
goods  were  delivered  to  the  agent  of  the  claim- 
ants on  stipulation  to  abide  the  event  of  the 
suit,  Toler  becoming  liable  for  the  appraised 
value;  and  Armstrong's  part  of  the  goods  were 
afterwards  delivered  to  him,  on  his  promise  to 
pay  Toler  his  proportion  of  any  sum  for  which 
Toler  might  be  liable,  should  the  goods  be 
condemned.  The  goods  having  been  cim- 
demned,  Toler  paid  their  appraised  value,  and 


brought  this  action  to  recover  back  from  Arm- 
strong his  proportion  of  the  amount.  At  the 
trial  of  the  cause,  the  defendant  below  resisted 
the  demand,  on  the  principle  that  the  contract 
was  void,  as  having  been  made  on  an  illegal 
consideration.  When  the  testimony  on  the 
part  of  the  plaintiff  below  was  concluded,  tbe 
counsel  for  the  defendant  insisted,  on  his  J)dialf, 
to  the  court,  that  the  several  matters  propound- 
ed and  given  in  evidence  on  the  part  of  the 
plaintiff  were  not  sufficient,  and  ought  not  to 
be  allowed,  as  decisive  evidence  to  entitle  the 
plaintiff  to  maintain  the  issue,  and  to  recover 
against  the  defendant.  The  judge  thereupon 
'delivered  the  following  charge  to  the  [*a60 
jury,  which  is  spread  at  large  upon  the  record. 

"The  rule  of  law  under  which  the  defend- 
ant seeks  to  shelter  himself  against  a  compli- 
ance with  his  contract,  to  idemnify  the  plain- 
tiff for  all  sums  which  he  might  have  to  pay  on 
account  of  the  goods  shipped  from  New  Bruns- 
wick for  the  defendant,  and  consigned  to  the 
plaintifT,  is  a  salutary  one,  founded  in  morality 
and  good  policy,  and  which  recommends  itself 
to  the  good  sense  of  every  man  as  soon  as  it  is 
stated.  The  principle  of  the  rule  is,  that  no 
man  ought  to  be  heard  in  a  court  of  justice, 
who  seeks  to  enforce  a  contract  founded  in  ot 
arising  out  of  moral  or  political  turpitude.  The 
rule  itself  has  sometimes  been  carried  to  incon- 
venient  lengths;  the  difSculty  being,  not  in  any 
unsoundness  in  the  rule  itself,  but  in  its  fitness 
to  the  particular  cases  to  wliich  it  has  been  ap- 
plied. Does  the  taint  in  the  original  trans- 
action infect  and  vitiate  every  contract  growing 
out  of  it,  however  remotely  connected  with  it? 
This  would  be  to  extend  the  rule  beyond  the 
policy  which  produced  it,  and  would  lead  to 
the  most  inconvenient  consequences;  carried  out 
to  such  an  extent,  it  would  deserve  to  be  en- 
titled a  rule  to  encourage  and  protect  fraud. 
So  far  as  the  rule  operates  to  discoiirage  the 
perpetration  of  an  immoral  or  illegal  act,  it  is 
founded  in  the  strongest  reason,  but  it  cannot 
safely  be  pushed  farther.   If,  for  example,  the 


Hots. — ^Illegal  contracU. — A  contract  which  vio- 
lates or  proposes  to  violate  tbe  revenue  laws  of 
the  country  In  which  it  Is  m,ade.  Is  void.  Johnson 
V.  Hudson,  11  East,  180;  Cope  v.  Rowland,  2 
Hees.  A  W.  149;  Smith  v.  Mawhood,  .14  Mees.  & 
W.  452;  Meux  v.  Humphries.  3  Car.  A  P.  79 ;  Hol- 
man  v.  Johnson,  Cowp.  341 ;  Cambloso  v.  Maffet, 
2  Wash.  C.  C.  98 :  Hannay  v.  Eve.  3  Cranch,  242 ; 
Ughtfoot  V.  Tenant,  1  Bos.  &  P.  661 ;  2  Pars,  on 
Cont.  259;  I^ngton  v.  Hughes,  1  M.  &  S.  69.<1 ; 
Ritchie  V.  Smith,  6  C.  B.  482;  Hodgson  v.  Temple, 
5  Taunt.  183;  Catlln  v.  Belle,  4  Camp.  183;  Pat- 
ton  T.  Nicholson,  3  Wheat  204. 

If  any  part  of  tbe  entire  consideration  for  a 

eromise  or  any  part  of  tbe  entire  promise  be  Il- 
eal, whether  by  statute  or  at  common  law,  tbe 
whole  contract  u  void.  Craig  v.  Missouri,  4  Pet. 
410;  Bartle  v.  Coleman.  4  "pet  184;  Donalleo  v. 
Lennox,  9  Dana,  91 ;  Brown  v.  Langford,  3  Bibb. 
500 ;  1  Pars,  on  Cont.  880;  Hlnesburg  v.  Sumner, 
9  Vem.  23;  Woodmff  v.  Hlnmas,  11  Vern.  592; 
Deering  v.  Chapman,  22  Maine.  486;  Ttlson  v. 
Hlinea,  S  Barr.  492;  The  Pioneer,  Deady  72. 

Bat  where  for  a  good  and  valid  consideration, 
bj  deed  or  other  contract,  one  nndertekea  to 
do  two  things,  one  legal  and  tbe  other  illegal,  he 
will  be  held  to  do  tbat  which  Is  legal,  if  it  can  be 
separated  from  tbat  which  Is  tllegaL  Leavltt  v. 
Palmer,  8  M.  T.  8  Comst.  87 ;  Kerrlson  v.  Cole.  8 
East,  230;  Bishop  of  Chester  v.  John  Freelaud. 
Ijej.  79;  Norton  v.  Slmmes.  Hob.  14;  Bk.  of  Aus- 
tralia V.  Bank  of  A.  12  Jnr.  189. 

Contrscts  and  agreements  having  for  their  ob- 
ject anything  repugnant  to  jostlee,  or  against  the 
reneral  poltcj  of  the  codudqh  law,  or  contrary  to 
C  !«.  ed. 


the  provisions  of  any  statute,  are  void.  Gray  v. 
Hook,  4  N.  T.  4  Comst.  44.9;  Bell  v.  Leggett,  7 
N.  Y.  8  Seld.  176 ;  Combloso  v.  Maffett,  2  Wosb. 
C.  C.  98. 

The  court  wilt  not  lend  its  aid  to  enforce  a  con- 
tract which  grows  out  of,  or  is  connected  with,  an 
Illegal  act.  or  to  recovery  thereon.  Barton  v.  Port 
JacKson  Co.  17  Barb.  397 :  Rose  v.  Truax,  21  Barb. 
361;  Hunt  v.  Knickerbocker,  6  John.  327;  Mc< 
Blair  V.  Glbbs.  17  How.  232;  Pratt  v.  Adams,  7 
Paige,  615,  653;  DeGroot  v.  VanDuzer,  20  Wend. 
390 ;  Pennington  r.  Townaend,  7  Wend.  276 ;  Pep- 
per V.  Halgbts,  20  Barb.  429;  Hayden  v.  Davis.  3 
NfcLean,  276;  Milne  v.  Huber,  3  McLean.  212; 
Brown  v.  Tnrklngton,  8  Wall.  877. 

Where  the  Illegal  contract  Is  executed,  courts 
wilt  not  aid  a  pnrtlceps  crimlnts  In  setting  it 
aside.  Nellis  v.  Clark,  4  Hill,  424 ;  affirming  8. 
C.  20  Wend.  24 ;  Moaely  v.  Mosely.  16  N.  T.  834 ; 
Westfall  V.  Jones.  23  Barb.  9;  Hooker  v.  VanDe- 
water,  4  Den.  349 ;  Falea  v.  Mayberry,  2  Gall. 
560 ;  Brooks  v.  Martin,  2  Wall.  70. 

A  party  to  an  illegal  contract  may  set  np  Its 
lllc);a11ty  when  it  la  sought  to  be  enforced  against 
him,  though  be  cannot  enforce  It.  Tylee  v.  Yates, 
3  Barb.  222;  Barton  v.  Port  Jackson  Co.  17  Barb. 
307;  Coppell  v.  Hall,  7  Wall.  642. 

Where  an  aolawfai  act  has  been  done,  a  aubse- 

?:oent  Independent  contract  In  reference,  thereto, 
ounded  on  a  new  consideration,  Is  not  avoided 
by  the  prior  Illegal  act.  Ocean  Ins.  Co.  v.  Pol- 
leys,  13  Pet  167;  HcBlair  v.  Glbbs,  17  How.  282; 
Tenant  v.  Elliott  l  Bos.  A  P.  3 ;  Falkney  T.  Be* 
nous,  4  Burr.  2069;  Petrle  v.  Hannay,  ^  T.  B. 
418;  Thompson  v.  Thompson,  7  Ves.  410, 
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man  who  imports  goods  for  another,  by  means 
of  a  violation  of  the  laws  of  his  country,  is  dis- 
S91*]  qualified  from  'founding  any  action 
upon  euch  illegal  transaction,  for  the  value  or 
freight  of  the  goods,  or  other  advances  made 
on  them,  he  is  justly  punished  for  the  immoral- 
ity of  the  act,  and  a  powerful  discouragement 
from  tlie  perpetration  of  it  is  provided  oy  the 
rule.  Dut  after  the  act  is  accomplished,  no 
new  contract  ought  to  be  affected  by  it;  it 
ought  not  to  vitiate  the  contract  of  the  retail 
merchant,  who  buys  these  goods  from  the  im- 
porter, that  of  the  tailor,  who  purchases  from 
the  merchant,  or  of  the  customers  of  the  former, 
amongst  whom  the  goods  are  distributed  in 
clothing,  although  the  illegality  of  the  original 
aot  was  known  to  each  of  the  above  persons, 
at  the  time  he  contracted. 

"I  understand  the  rule,  as  now  clearly  settled, 
to  be,  that  where  the  contract  grows  immediate- 
ly out  of,  and  Is  connected  with,  an  Illegal  or 
immoral  act,  a  court  of  justice  will  not  lend  its 
aid  to  enforce  it.  And  if  the  contract  be  in 
part  only  connected  with  the  illegal  transaction, 
and  growing  immediately  out  of  it,  though  it 
be,  in  fact,  a  new  contract,  it  is  equally  tainted 
by  it.  The  case  before  supposed,  of  an  action 
for  the  value  of  goods  illegally  imported  for 
another,  or  freight  and  expenses  attending, 
founded  upon  a  promise  express  or  implied, 
exemplifies  a  part  of  the  above  nde;  the  latter 
part  of  it  may  be  explained  by  the  following 
case:  As  if  the'importation  was  the  result  of  a 
scheme  to  consign  the  ^oods  to  the  friend  of 
the  owner,  with  the  privity  of  the  former,  that 
he  might  protect  and  defend  them  for  the 
owner  in  case  they  should  be  brought  into 
262*]  'jeopardy,  I  should  consider  a  oond  or 
promise  afterwards  given  by  the  owner  to  his 
friend, 'to  indemnify  him  for  his  advances  on 
account  of  any  prooee^ngs  against  the  prop- 
erty or  otherwise,  to  constitute  a  ^rt  of  the 
res  gestie,  or  of  the  original  transaction,  though 
it  purports  to  be  a  new  contract.  For  it  would 
clearly  be  a  promise  growing  immediately  out 
of,  and  connected  with,  the  illegal  transaction. 
It  would  be,  in  fact,  all  one  transaction;  and 
the  party  to  whom  the  promise  was  made 
would,  by  such  a  contrivance,  contribute,  in 
effect,  to  the  snccess  Of  the  illegal  measure. 

'^ut,  if  the '  promise  be  unconnected  with 
the  illegal  act,  and  is  founded  on  a  new  con- 
sideration,  it  is  not  tainted  by  the  act,  although 
it  was  known  to  the  party  to  whom  the  promise 
was  made,  and  although  he  was  the  contriver 
and  conductor  of  the  illegal  act.  Thus,  if  A 
should,  during  war,  contrive  a  plan  for  import- 
ing goods  from  the  country  of  the  enemy,  on 
his  own  account,  by  means  of  amui^ling,  or 
of  a  collusive  capture,  and  in  the  same  vessel 
should  be  sent  goods  for  B;  and  A  should, 
upon  the  request  of  B,  become  surety  for  pay- 
ment of  the  duties,  or  should  undertake  to  be- 
come answerable  for  expc>n8eB  on  account  of  a 
prosecution  for  the  illegal  importation,  or 
should  advance  money  to  B  to  enable  him  to 
pay  those  expenses;  these  acta  constituting  no 
part  of  the  original  scheme,  here  would  be  a 
new  contract  upon  a  valid  and  legal  considera- 
tion, unconnected  with  the  original  act,  al- 
though remotely  caused  by  it;  and  such  con- 
263']  tract  'would  not  be  so  contaminated  by 
the  turpitude  of  the  <^eiiaive  act,  as  to  turn  A 
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out  of  court  when  seeking  to  enforce  It,  al- 
though the  illegal  introdiietion  of  the  gooda  Into 
the  country  was  the  consequence  of  the  scheme 
projected  by  A  In  relation  to  his  own  goods. 

"Whether  the  plaintiff  has  any  interest  in 
the  goods  imported  by  the  defendant  from  Kew 
Brunswick,  or  was  the  contriver  of,  or  con- 
cerned in,  a  scheme  to  introduce  these  goods, 
or  oven  his  own,  if  he  had  any,  into  the  United 
States,  by  means  of  a  collusive  capture  or  other- 
wise, or  conaented  to  become  the  eonngnee  of 
the  defendant's  goods,  with  a  view  to  their  in- 
troduction, are  questions  which  must  depend 
upon  the  evidence,  of  which  you  must  judge. 
It  ought,  however,  to  be  remembered  that  it 
would  seem,  from  the  letters  of  introduction  of 
the  defendant  to  the  plaintiff,  some  time  after 
this  importation  had  taken  place,  that  these 
gentlemen  were,  at  that  time,  strangers  to  each 
other.*' 

And  the  jurors  having  snlmiitted  to  the  court 
an  inquiry,  in  the  woras  following,  vit.:  "The 
jury  beg  leave  to  ask  the  jui^,  whether  Toler 
must  have  an  interest  in  Armstrong's  goods  to 
constitute  him  a  participator  in  the  voyage.  If 
simply  having  goods  on  board  will  constitute 
him  such."  The  court  gave  their  opinion  upon 
the  same  as  follows:  "The  plaintiff  simply 
having  goods  on  board  would  not  constitute 
him  a  participator,  or  affect  the  contract  with 
the  defendant.  Being  interested  in  the  gooda 
would." 

This  chaise  was  excepted  to  by  the  defend- 
ant, 'and  a  verdict  having  been  found  ['264 
for  the  plaintiff,  on  which  a  judgment  wa« 
rendered  in  his  favor,  the  cause  waa  brought, 
by  writ  of  error,  to  this  court. 

Mr.  Webster  and  Mr.  Wheaton,  for  the  plain- 
tiff in  error,  stated,  that  this  case  arose  out  of 
an  illegal  importation  of  gooda  fran  the  enemy's 
country  during  the  late  war,  upon  the  false  and 
fraudulent  pretext  of  a  capture  jure  belli,  which 
was  finally  pronounced  by  this  court  to  be 
collusive,  and  the  property  condemned  to  the 
government.*  They  argued,  that  although  the 
abstract  principles  laid  down  in  the  charge  of 
the  court  below  might  be  considered  as  correct 
in  point  of  law,  no  one  of  the  hypothetical 
eaaea  put  by  the  learned  judge  fully  stated  the 
facts  as  proved  In  the  cause.  The  whole  case 
being  submitted,  and  the  court  being  asked  to 
give  a  general  instruction,  the  chai^  ought  to 
have  been  applicable  to  the  ease  m  evidence, 
which,  it  waa  contended,  it  was  not.  Admit- 
ting, therefore,  the  opinions  in  the  charge  to 
be  correct,  it  was  still  liable  to  exception,  be- 
cause there  was  a  material  part  of  the  case 
which  it  did  not  embrace.  The  charge  did  not 
state  what  the  law  would  be,  if  Toler  knew, 
previous  to  the  consignment,  that  Armstrong 
waa  engaged  in  this  unlawful  trade.  The  gen- 
eral principle,  that  no  action  oould  be  main- 
tained upon  a  contract  girowing  out  of  an  im- 
moral or  illegal  transaction,  was  insisted  oa 
'as  applicable  to  this  case,  where  the  ['2es 
transaction  was  not  subsequent  or  collateral, 
but  directly  connected  with  the  unlawful  act.* 

1.  — The  Oeorce,  1  Wbea^.  Rep.  408;  B.  C.  S 

Wbeat.  Bep.  27S. 

2.  — Collins  V.  Blantem,  2  Wlls.  Rq).  847;  Hol- 
man  v.  JohnsoD,  Cowp.  Rep.  841;  Bins  v.  Lew- 
rpDce,  3  Term.  Rep.  464 ;  Clunis  v.  Penalnna.  4 
Term.  Rep.  466;  Steers      LalBbler,  6  Term.  Re|>. 
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principle  has  been  constantly  recognised  in  the 
^courts  of  justice  both  in  England  and  this 
•country,  and  it  might,  indeed,  be  said  to  form 
«  rule  of  universal  law  which  had  been  incor- 
■po rated  into  the  civil  code  of  every  nation.* 
260*]  *Mr.  C.  J.  IngersoU,  contra,  insisted 
that  the  law  on  this  subject  was  accurately  laid 
•down  in  the  judge's  charge,  and  although  there 
was  some  apparent  discrepancy  In  the  caaes, 
they  would  all  he  found  to  be  reconciled  by 
"the  clear  and  Intelligible  principles  of  the 
charge.  The  distinction  was,  that  where  the 
contract  was  disconnected  with  the  original 
unlawful  act,  and  was  founded  on  a  new  and 
■distinct  consideration,  an  action  might  be 
maintained  upon  it,  flJthough  it  could  not  be 
maintained  upon  a  contract  directly  arising  out 
«f  the  illegal  act.*  The  questions  of  fact, 
ItT*]  'whether  Toler  had  any  interest  in 
Armstrong's  goods,  or  was  the  contriver  of,  or 
•concerned  in,  a  scheme  to  introduce  them  into 
-this  country  by  any  unlawful  means,  or  con- 
vented  to  become  the  consignee  of  the  goods 
with  s  view  to  their  introduction,  were  fairly 
Jeft  to  the  jury,  and  are  found  by  them  in 
-favor  of  the  plaintiff.  So  that  the  whole  ques- 
titm  arose  upon  the  abstract  eorrectoess  of  the 
diaive,  and  the  propositions  of  law  laid  down 
to  the  jury.  Unless  these  could  be  shown  to 
%e  erroneous,  the  judgment  must  be  affirmed. 
It  was  also  urged  that  if  the  taint  of  the  ori^- 
val  illegality  of  transactions  was  suffered  to  in- 
fect new  contracts  with  third  parties,  upon  dif- 
ferent considerations,  it  would  put  a  most  in- 
convenient  restraint  i^on  trade,  and  the  whole 
Imniieas  of  life. 

Mr.  Chief  Justice  Marshall  delivered  the 
•opinion  of  the  court,  and  after  stating  the  case, 
proceeded  as  follows: 

The  only  point  moved  by  the  defendant's 
counsel  to  the  court  was,  that  the  evidence 
was  not  decisive  in  favor  of  the  plaintiff.  The 
•court  gave  this  opinion.  The  charge  does  not 
intimate  that  the  testimony  was  conclusive,  hut 
ieaves  the  ease  to  the  jury,  to  be  decided  by 
them  under  the  control  of  certain  legal  princi- 
ples which  are  stated  in  the  charge.  To  entitle 
the  plaintiff  in  error  to  a  judgment  of  reversal, 

•61:  Rooth  V.  Hodgson.  6  Term.  Rep.  405;  Wajmell  ' 
T.  Reecl.  6  Term.  Rep.  S99:  Ex-parte  Metber,  3 
Tee.  Jun.  Rep.  373 ;  Rlbbans  v.  Crickett,  1  Bos. 
•ft  I'Dll.  264 :  LiRhtfoot  V.  Tenant,  1  Bos.  &  Pull. 
&51 :  Aubert  v.  Maze,  2  Boa.  &  Pull.  371 :  Sblrley 
T.  Sflnkey,  2  Bos.  &  Pull.  180;  Thompson  v. 
Tbomnson,  7  Ves.  Rep.  470  :  Kx-partv  Danlela.  14 
Vee.  Rep.  191 ;  Ex-parte  Bel),  1  Maul.  A  Selw. 
751  :  rooth  V.  Jackson,  6  Ves.  Rep.  11 ;  Branton 
T.  TRd<1y,  1  Taunt,  Rep.  6;  Kdgar  v.  Fowler,  3 
East's  Rep.  222;  Uorck  V.  Abel,  3  Bob.  &  Pull. 
35;  Blflchford  v.  Preston,  8  Term.  Rep.  69;  Qatll' 
Hi  T.  Laborle,  5  Term.  Rep.  242 ;  Sullivan  v.  ' 
Oroaves.  I'ltrk  Ins,  8;  Mitchell  v,  Cockbutn.  2  H. 
B).  Rep.  379 :  Canaan  v.  Bryce,  3  Barnw.  A  Aid. 
170 :  DunraDRon  v.  M'Olnre.  4  Dall.  Rep.  308 ; 
Hant  V.  Knickerbocker,  B  .Tojins.  Rep.  327 ;  Whlta- 
Ver  T.  Cone,  2  Johns.  Cas.  58 :  Bfldfog  v.  Pitkin, 
■2  Johns.  Cb.  147;  Oraves  v.  Di^laplalne,  14  Jobna. 
Rep.  146 ;  Ortswold  v.  Wnddlnston,  16  Johns. 
Hep.  4.^8;  Richardson  v.  Marine  Ins.  Co.  6  Mnss. 
Sep.  Ill:  Russell  v.  DeGrand,  15  Mass.  Rep.  35; 
Wheeler  v.  Kussel.  17  Mass.  Rep.  261 :  Musson  v. 
Fralea,  16  Mass.  Rep.  334  ;  Frales  v.  Mayberrv.  2 
■GalllB.  Rep.  560 ;  Hannay  v.  Eve.  3  Cranch'a  Rep. 
242:  Patfon  v.  Nicholson,  8  Wbeat.  Rep.  204; 
MItchel  V.  Smith,  4  Dall.  Rep.  269:  8.  C.  1  BInn. 
Rep.  110:  MayblD  v.  CoqIod,  4  Dall.  Bep.  298; 
Blddls  V.  James,  6  Blnn.  Bep.  821  i  Coulon  V- 
Anthony.  *  Xeates,  2i. 
4  li.  ed. 


he  must  show  that  some  one  of  these  prindplet 
is  erroneous  to  his  prejudice. 

The  main  object  of  the  charge  is  to  state  to 
'the  jury  the  law  of  contracts  on  an  il-  ["268 
legal  consideration,  so  far  as  it  was  supposed 
to  bear  on  the  case  before  them.  To  enable 
them  to  apply  the  law  to  the  facts,  the  court 
supposed  many  eases  in  which  the  contract 
would  be  Yoid,  the  consideration  being  ill^l. 
It  la  unneeessa^  to  review  this  part  of  the 
charge,  because  ft  is  entirely  favorable  to  the 
plaintiff  in  error. 

After  having  stated  the  law  to  be,  that 
where  the  contract  grows  immediately  out  of 
an  illegal  act,  a  court  of  justice  will  not  en- 
force it,  the  court  proceeds  to  say:  "But  if 
the  promise  he  unconnected  with  the  illegal  act, 
and  18  founded  on  a  new  consideratim,  it  i*  nyt 
tainted  1^  the  aet,  although  it  was  known  to 
the  party  to  whom  the  promise  was  made,  and 
although  he  was  the  contriver  and  conductw 
of  the  illc^  act.  Thus,  if  A  should,  during 
war,  contrive  a  plan  for  importing  goods  from 
the  country  of  the  enemy,  on  his  own  account, 
by  means  of  smuggling,  or  of  a  collusive  cap- 
ture, and  goods  should  be  sent  in  the  same  ves- 
sel for  B;  and  A  should,  upon  the  request  of 
B,  become  surety  for  the  payment  of  the  du- 
ties, or  should  imdertaira  to  become  answer- 
able for  the  expenses  on  account  of  a  prosecu* 
tion  for  illegal  importation,  or  should  advance 
money  to  B  to  enable  him  to  pay  those  expen- 
ses, these  acts  constituting  no  part  of  the  orig- 
inal scheme,  here  would  be  a  new  contract 
upon  a  valid  and  legal  consideration,  uncon- 
nected with  the  OTinnal  act,  althou^  remote- 
ly caused  by  it,  and  such  contract  would  not 
be  so  contaminated  by  the  turpitude  of  the  of- 
fensive act  as  *to  turn  A  out  of  court  [*2eft 
when  seeking  to  enforce  it,  although  the  illegal 
introduction  of  the  goods  into  the  country  was 
the  consequence  of  the  scheme  projected  by  A 
in  relation  to  his  own  goods." 

If  this  opinion  be  contraij  to  law,  the  judg- 
ment ought  to  be  reveTsed.  The  opinion  u, 
that  a  new  contract,  founded  on  a  new  con- 
sideration, although  in  relation  to  property  re- 
specting which  there  had  been  unlawful  trans- 
actions between  the  parties,  is  not  itself  un- 
lawful. This  general  proposition  is  illustrated 

1.  — Pothler.-  Des  ObllRsUons.  No.  48-46 ;  Dee 
Asflurances,  No.  68;  Bm^rlgoD,  Des  Asa.  torn.  1, 

p.  211. 

2.  — Paikney  v.  Reynons,  4  Burr.  Bep.  2069; 
Petrle  v.  Hannay,  3  Term.  Rep.  418 ;  Farmer  v. 
Russel,  1  Bos.  &  Pull.  296 :  Tenant  v.  Ellot,  1 
Bos.  A  Pull.  8 :  Lloyd  v.  Johnson,  1  Bos.  A  Pull. 
340;  Watts  V.  Brooks,  8  Ves.  Jun.  Bep.  612;  Bird 
V.  Appleton,  8  Term.  Rep.  B62:  Ex-parte  Bitlmer. 
13  Ves.  Rep.  813;  Sewell  y.  Royal  Exch.  Co.  4 
Taunt.  Rep.  650;  Hodesoo  v.  Temple,  5  Taunt. 
Rep.  161 ;  Halnea  v.  Busk.  5  Taunt  Rep.  621 ; 
Simpson  T.  Bloss,  7  Taunt.  Rep.  246;  Antolne  v. 
Morsbead,  6  Taunt.  Rep.  2,^7;  8.  C.  1  M-i-sh  "-n. 
r>ttl  :  Danbroz  v.  Morsbead,  6  Tannt.  Rep.  882; 
Wllllson  V.  PattlBon,  7  Taunt.  Rep.  4:j» :  h.vnna  v. 
Richardson,  3  Merlv.  Rep.  469 :  Edwardi  v.  i^lcl;. 
4  Barnw.  A  Aid.  211 :  Woodhouse  V.  Meredith,  1 
Jac.  A  Walk.  204 ;  Whittln^taam  v.  Bouijioyne.  6 
Andsr.  900;  Booth  v.  Jackson,  6  Ves.  Rep.  12; 
Edgar  V.  Fowler,  8  East'a  Rep.  222:  Benslev  v. 
Blngold.  5  Barnw.  A  Aid.  836;  Johnson  v.  Hud- 
son, 11  East's  Rep.  180;  Gross  t.  l^apage,  1  Holt's 
N.  P.  Rep.  105,  107,  and  cases  collected  In  note : 
Hedley  v.  Lapage,  1  Holt's  N.  P.  Rep.  392 ;  Du- 
hammel  v.  Plckerlnic.  2  Stark.  N.  P.  Rep.  90: 
Stokes  V.  Twitcber,  8  Taunt.  Rep.  492 ;  Oow  on 
Partnership,  105 ;  2  Evana^s  Pothler,  Appendix, 
No.  I.  n.  8:  1  Fonbl.  Eq.  b.  1,  e.  4,  s.  4,  note  y; 
Poffend.  I.  8,  c.  7,  s.  9,  note  2, 
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by  particular  examples,  and  will  be  beet  under- 
stood by  considering  the  examples  themselveB. 
The  case  supposed  is,  that  A,  during  a  war, 
contrives  a  plan  for  importing  goods  on  his 
own  account  from  the  country  of  the  enemy, 
and  that  goods  are  sent  to  B,  by  the  same  vessel. 
A,  at  the  request  of  B,  becomes  surety  for  the 
payment  of  the  duties  which  accrue  on  the 
goods  of  B,  and  is  compelled  to  pay  them;  can 
be  maintain  an  action  on  the  promise  of  B  to 
return  this  money  T  The  opinion  is,  that  such 
an  action  may  be  sustained.  The  case  does  not 
suppose  A  to  be  concerned,  or  in  any  manner 
Instrumental  in  promoting  the  illegal  importa- 
tion of  B,  but  to  have  been  merely  engaged 
himself  tn  a  similwr  illegal  transaction,  and  to 
have  devised  the  plan  for  himself,  which  B 
afterwards  adopted.  This  illustration  explains 
what  was  meant  by  the  general  words  previous- 
ly'used,  which,  unexplained,  would  have  been 
exceptionable. 

The  contract  made  with  the  government  for 
270*]  *the  payment  of  duties  is  a  substantive 
independent  contract,  entirety  distinct  from 
the  unlawful  importation.  The  consideration 
is  not  infected  with  the  vice  of  the  importation. 
If  the  amount  of  duties  be  paid  by  A  for  B,  it 
is  the  payment  of  a  debt  due  in  good  faith  from 
B  to  the  government;  and  if  it  may  not  consti- 
tute the  consideration  of  a  promise  to  repay  it, 
the  reason  must  be,  that  two  persons  who  are 
separately  engaged  in  an  unlawful  trade  can 
make  no  contract  with  each  other;  at  any  rate, 
no  contract,  which,  in  any  manner,  respects 
the  goods  unlawfully  imported  by  either  of 
them.  This  would  be  to  connect  distinct  and 
independent  transactions  with  each  other,  and 
to  infuse  into  one,  which  was  perfectly  fair 
and  legal  in  itself,  the  contaminating  matter 
which  infected  the  other.  This  .would  intro- 
duce extensive  mischief  into  the  ordinary  af- 
fairs and  transactions  of  life,  not  compensated 
1^  any  one  accompanying  advantage. 

The  same  principle,  diversified  in  form,  Is  il- 
lustrated by  another  example.  If  A  should 
become  answerable  for  expenses  on  account  of 
a  prosecution  for  the  illegal  importation,  or 
should  advance  money  to  B  to  enable  him  to 
pay  those  expenses,  these  acts,  the  court 
thought,  would  constitute  a  new  contract,  the 
oonsideration  of  which  would  be  sufficient  to 
maintain  an  action. 

It  cannot  be  questicmed  that,  however  strong- 
ly the  laws  may  denounce  the  crime  of  import- 
ing goods  from  the  enemy  in  time  of  war,  the 
act  of  defending  a  prcMccution  instituted  in 
271*]  consequence  *of  such  illegal  importa- 
tion is  perfectly  lawful.  Money  advanced,  then, 
hy  a  friend  in  such  a  case,  is  advanced  for  a 
lawful  purpose,  and  a  promise  to  repay  it  is 
made  on  a  lawful  consideration.  The  criminal 
importation  constitutes  no  part  of  this  con- 
sideration. 

It  is  laid  down  with  great  clearness,  that  if 
the  importation  was  the  result  of  a  scheme  be- 
tween the  plaintiff  and  defendant,  or  if  the 
plaintiff  had  any  interest  in  the  goods,  or  if 
they  were  consigned  to  him  with  his  privity, 
that  he  might  protect  and  defend  them  for  the 
owner,  a  l»nd  or  promise  given  to  repay  any 
advances  made  in  pursuance  of  such  under- 
standing or  agreement  would  be  utterly  void. 

The  questions  whether  the  plaintiff  had  any 


interest  in  the  goods  of  the  defendant,  or  waa 
the  contriver  of,  or  concerned  in,  a  scheme  to 
introduce  them,  or  consented  to  become  the 
consignee  of  the  defendant's  goods,  with  a  view 
to  their  introduction,  were  left  to  the  jury. 
The  point  of  law  decided  is,  that  a  subsequent 
independent  contract,  founded  on  a  new  consid- 
eration, is  not  contaminated  hythe  illegal  im- 
portation, although  such  illegal  importation 
was  known  to  Tolerj  when  the  contract  waa 
made,  provided  he  was  not  interested  in  the 
goods,  and  had  no  previous  concern  in  their 
importation. 

Questions  upon  illegal  contracts  have  arisen 
very  often,  both  in  England  and  in  this  country; 
and  no  principle  is  better  settled  than  that  no 
action  can  be  maintained  on  a  contract,  the  con- 
sideration of  which  is  either  wicked  in  itself,  or 
"prohibited  by  law.  How  far  this  princi-['27a 
pie  is  to  affect  subsequent  or  collateral  con- 
tracts, the  direct  and  immediate  consideration 
of  which  is  not  immoral  or  illegal ;  is  a  question 
of  considerable  intricacy,  on  which  many  con- 
troversies have  arisen,  and  malty  decisions  hava 
been  made.  In  Failuiey  t.  Reynous,  4  Burr. 
2069,  the  plaintiff  and  one  Richardson  were 
jointly  concerned  in  certain  contracts  prohibited 
by  law,  on  which  a  loss  was  sustained,  the  whole 
of  which  was  paid  by  the  plaintiffs ;  and  a  bond 
was  given  for  securing  the  repayment  of  Rich- 
ardson's proportion  of  the  loss.  To  a  suit  on 
this  bond,  the  defendants  pleaded  the  statute 
prohibiting  the  original  transaction,  but  the- 
court  held,  on  demurrer,  that  the  plaintiff  waa 
entitled  to  recover.  Although  this  was  the- 
case  of  a  bond,  the  judgment  does  not  appear 
to  have  turned  on  that  circumstance.  Lord 
Mansfield  gave  his  opinion  on  the  general  ground 
that  if  one  person  apply  to  another  to  pay  hia- 
debt  (whether  contracted  on  the  score  of  usury, 
or  for  any  other  purpose),  he  is  entitled  to  re- 
cover it  back  again.  This  is  a  strong  case  to- 
show  that  a  subsequent  contract,  not  stipulat- 
ing a  prohibited  act,  although  for  money  ad- 
vanced in  satisfaction  of  an  unlawful  transac- 
tion, may  be  sustained  in  a  court  of  justice.  Lt- 
a  subsequent  case,  6  Term  Rep.  10,  Ashhnrst, 
J.,  said  the  defendants  were  held  liable  because- 
they  had  voluntarily  given  another  security. 

In  the  case  of  Petrie  and  another,  Executors 
of  Keeble,  v.  Hannay,  3  Term  Rep.  418,  tho 
'testator  of  the  plaintiffs  was  engaged  [*27S- 
with  the  defendant  and  others  in  stock  trans- 
actions, which  were  forbidden  by  law,  on  which- 
considerable  losses  had  been  sustained,  which 
were  paid  by  Portis,  their  broker.  Keeble  repaid 
the  Ivoker  the  whole  sum  advanced  by  him 
except  £84,  which  was,  in  part,  the  defendant'a- 
share  of  the  loss,  for  which  Keeble  drew  a  bill 
on  the  defendant,  which  was  accepted.  The  bill 
not  being  paid,  a  suit  was  brought  upon  it. 
by  Portis  against  the  executors  of  Keeble,  and 
judgment  obtained,  they  not  setting  up  the 
illegal  consideration.  The  executors  brought 
this  action  to  recover  the  money  they  had  paid, 
and  it  was  held,  by  three  ju^es  against  one, 
on  the  authority  of  Faikney  v.  Reynous,  that 
the  plaintiffs  could  maintain  their  action.  A 
distinction  was  taken  in  cases  where  mone^  was 
paid  by  one  person  for  another,  on  an  illegal 
transaction,  by  which  the  parties  were  not 
bound;  between  a  voluntary  payment  and  one- 
made  on  tiie  request  of  the  party;  between  an« 
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Msumpsit  raised  operation  of  law,  and  an 
npreas  assumpsit.  Although  the  former  W&uld 
Bot  support  the  aetion,  it  was  held  that  the  lat- 
ter would. 

This,  also,  is  a  strong  ease  to  show  that  a  new 
contract,  by  which  money  ia  advanced  at  the 
request  of  another,  or,  which  is  the  same  thing, 
where  there  is  an  express  promise  to  pay,  may 
sustafn  an  action,  although  the  money  was  ad- 
vanced to  satisfy  an  illegal  claim. 

In  Farmer  v.  Bussell  et  al.  1  Bo6.  &  Pull. 
174*]  *29S,  it  was  held  that  if  A  is  indebted 
to  B  on  a  contract  forbidden  by  law,  and  pays 
the  money  to  C  for  the  use  of  B,  a  court  will 
give  judgment  in  favor  of  B  against  C  for  this 
money.  In  this  case,  B  could  not  have  recov- 
tred  against  A,  but  when  the  money  came  into 
the  hands  of  C,  a  new  promise  was  raised  on  a 
new  consideration,  which  was  not  infected  by 
the  vice  of  the  original  contract.  In  this  case. 
Chief  Justice  Eyre  said  that  the  plaintilTB  de- 
mand arose  simply  from  this  circumstance  that 
money  was  put  into  the  hands  of  C  for  his  use ; 
and  Justice  Buller  said  that  the  action  did  not 
arise  upon  the  ground  of  the  illegal  contract. 
Yet,  in  this  case,  A's  original  title  to  the  money 
was  founded  on  an  unlawful  contract,  and  be 
oould  not  have  maintained  an  action  against  K 

The  general  proposition  stated  by  I<ord  Mans- 
field in  Faikney  v.  Reynous,  that  if  one  person 
pay  the  debt  of  another  at  his  request,  an  ac- 
tion may  be  sustained  to  recover  the  money,  al- 
though the  original  contract  was  unlawful,  goes 
far  m  deciding  the  question  now  before  the 
court.  That  the  person  who  paid  the  money 
knew  it  was  paid  in  discharge  of  a  debt  not  re- 
coverable at  law,  has  never  been  held  to  alter 
the  case.  A  subsequent  express  promise  is,  un- 
doubtedly,  equivalent  to  a  previous  request. 

In  most  of  the  cases  cited  by  the  counsel  for 
the  plaintiff  in  error,  the  suit  has  been  brought 
by  a  party  to  the  original  transaction,  or  on  a 
contract  so  connected  with  it  as  to  be  insepara- 
ble from  it.  As,  where  a  vendor  in  a  foreign 
275*]  "country  packs  up  goods  for  the  pur- 
pose of  enabling  the  vendee  to  smuggle  them; 
or  where  a  suit  is  brought  on  a  policy  of  insur- 
ance on  an  illegal  voyage;  or  on  a  contract 
whidi  amounts  to  maintenance;  or  on  one  for 
the  sale  of  a  lottery  ticket,  where  such  sale  is 
prohibited;  or  on  a  bill  which  is  payable  in  notes 
issued  contrary  to  law.  In  these,  and  in  all  sim- 
ilar cases,  the  consideration  of  the  very  con- 
tract on  which  the  suit  is  brought  is  vicious, 
and  the  plaintiff  has  contributed  to  the  illegal 
transaction.  One  of  the  strongest  cases  in  the 
books  is  Steers  v.  Laishley,  6  Term  Rep.  61, 
where  the  broker,  who  had  been  eon(%med  in 
stock  jobbing  transactions,  and  had  paid  the 
losses,  drew  a  bill  of  exchange  for  the  amount 
on  the  defendant,  and,  after  its  acceptance,  in- 
dorsed it  to  a  person  who  knew  of  the  illegal 
transaction  on  which  it  was  drawn,  the  court 
held  that  such  indorsee  could  not  recover  on  the 
bill. 

In  this  ease,  the  broker  himself  could  not  re- 
cover, being  a  party  in  the  original  offense 
against  the  law,  and  his  bill  being  drawn  for 
the  v«ry  money  which  was  due  on  the  original 
transaction,  and  indorsed  to  a  person  having 
notice,  left  the  indorsee  in  the  same  situation 
with  the  drawer.  Yet,  Lord  Kenyon  said,  in 
this  case,  that  if  the  plaintiff  had  lent  the  money 
to  the  defendant  to  pay  the  differences,  and 
«  li.  ed. 


'lad  afterwards  received  the  bill  fvr  the  money 
w  lent,  he  might  have  recovered  on  it.  Tlw 
difference  between  the  case  decided,  and  that 
put  by  the  judge,  is  not  very  discernible,  as 
the  one  or  the  other  may  affect  'morals,  [*a7* 
or  the  policy  of  the  law.  The  distinction  would 
seem  to  be  founded  on  this  legal  ground,  that 
the  money  lent  would  constitute  a  new  consid- 
eration, and  be  the  foundation  of  a  new  con- 
tract, which  could  not  be  vitiated  by  a  knowl- 
edge of  the  purpose  for  which  the  money  was 
lent,  and  the  bill  drawn.  So  Toler's  knowledge 
of  the  illegal  transactions  of  Armstrong,  and 
that  his  money  was  advanced  to  procure  the  de- 
livery of  goods  which  had  been  illegally  import* 
ed,  could  not  vitiate  a  contract  to  repay  that 
money. 

In  the  case  of  Booth  v.  Hodgson,  6  Term  Rep. 
40S,  the  suit  was  between  the  original  parties 
to  the  illqpl  transaction,  and  was  bottomed 
on  it. 

Supposing  the  opinions  actually  contained  in 
the  charge  to  be  correct,  it  is  still  contended  to 
be  liable  to  exception,  because  there  is  a  mate- 
rial part  of  the  very  case  which  it  does  not  em- 
brace. The  chaise,  it  is  said,  does  not  state 
what  the  law  wouJd  be,  if  Toler  knew,  previous 
to  the  consignment,  that  Armstrong  was  en- 
gaged in  this  illicit  commerce.- 

Without  entering  into  the  inauiry  whether 
this  criticism  on  the  charge  be  well  or  ill  found- 
ed, the  court  think  it  proper  to  declare,  in  ex- 
plicit terms,  that  the  plaintiff  in  error  cannot 
avail  himself  of  it  in  this  stage  of  the  cause. 

To  bring  all  the  testimony  offered  at  the  trial 
of  a  cause  at  common  law,  instead  of  facts,  into 
this  court,  by  a  bill  of  exceptions,  or  otherwise, 
is  a  practice  which,  to  say  the  least,  is  extreme- 
ly *mconvenient.  Its  tendency  is  to  ['37  7 
convert  this  court  from  a  tribunal  for  the  de- 
cision of  points  of  law,  into  one  for  the  investi- 
gation of  facts,  and  for  weighing  evidence.  To 
look  into  that  testimony  for  the  purpose  of  in- 
quiring whether  the  judge  has  omitted  any- 
thing material  in  his  charge,  would  be  to  yield 
to  this  practice,  and  to  sanction  it  in  its  most 
exceptionable  form.  If  the  defendant's  coun- 
sel wished  the  instruction  of  the  judge  to  the 
jury  on  any  point  which  was  omittM  in  the 
charge,  his  course  was  to  suggest  the  point,  and 
request  an  opinion  on  it.  If  counsel  may,  with- 
out piusuing  this  course,  spread  the  whole  tes- 
timony on  the  record,  and  then,  by  a  general 
exception  to  the  charge,  enable  himself  to  take 
advantage,  not  only  of  a  misdirection,  but  of 
any  omission  to  notice  any  question  which  may 
be  supposed,  by  this  court,  to  have  arisen  in 
the  case,  sudi  a  oourse  would  obviously  trans- 
fer to  the  Supreme  Court  tiie  appropriate  duties 
of  a  circuit  court,  and  cannot  be  countenanced. 

It  is  also  contended  by  the  counsel  for  the 
plaintiff  in  error,  that  the  judge  has  erred  in 
not  answering  fully  the  inquiry  made  by  the 
jury.  That  was  in  these  words:  "The  jury 
beg  leave  to  ask  the  judges  whether  Toler  must 
have  an  interest  in  Armstrong's  goods  to  con- 
stitute him  a  participator  in  the  voyage.  If 
simply  having  goods  on  board  win  constitute 
him  such."  The  court  answered  as  follows: 
"The  plaintiff,  simply  having  goods  on  board, 
would  not  constitute  him  a  participator,  w  af- 
fect the  contract  *with  the  defendant,  ["a?* 
Being  interested  in  the  goods  would." 

There  is  much  reas(m  to  believe  that  the  first 
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of  these  questions  was  not  understood  by  the 
jury,  or  by  the  judge,  according  to  the  literal 
import  of  the  words.  The  inquiry  would  seera 
to  be,  whether,  under  any  possible  view  of  the 
transaction,  Toler  could  be  tainted  with  the 
guilt  of  Armstrong  so  as  to  affect  the  contract 
ui  suit,  unless  he  had  ui  interest  in  the  goods. 
This  va£  probably  not  the  Intention  of  the  jury, 
because  an  answer  to  this  question  is  to  be 
found  in  the  charge.  The  judge  had  stated 
thfit  if  Toler  was  the  contriver  of,  or  concerned 
in,  a  scheme  to  introduce  these  goods  ioto  the 
United  States,  or  had  consented  to  become  the 
consignee  with  a  view  to  their  introduction, 
these  circumstances  would  vitiate  the  contract. 
He  had  already  said,  therefore,  that  an  interest 
in  Armstrong's  goods  was  not  indispensably 
necessary  to  make  Toter  a  participator  in  the 
voyage,  as  to  all  the  purposes  of  the  defense. 
He  had  stated  two  cases  specially,  either  of 
which  the  jury  might  consider  as  proved  by 
the  evidence,  in  which  the  consideration  would 
be  unlawful;  and  he  had  said  generally,  "that 
where  the  contract  grows  immediately  out  of, 
and  is  connected  with,  an  illegal  or  immoral 
'act,  a  court  of  justice  will  not  lend  its  aid  to 
■enforce  it.  And  if  the  eontimet  be,  in  fact, 
only  connected  with  the  illegaX  transaction, 
and-  growing  immediately  out  of  it,  though  it 
be  in  fact  a  new  contract,  it  is  equally  tainted 
by  it."  There  is  much  reason  to  believe  that 
279*]  *the  jury  could  not  have,  intended  to 
put  a  question  which  had  been  already  answer- 
ed, and  that  they  might  design  to  ask,  whether, 
baving  goods  on  board  belonging  to  himself, 
would  place  him  in  the  same  situation  as  if 
interested  with  Armstrong.  The  answer  of 
the  court  would  show  that  the  questions  were 
Understood  in  this  sense,  and  that  answer  ap- 
pp"-o  to  hn'-o  bppn  satisfactory  to  the  juiy. 

However  this  may  be,  we  think  the  law  was 
«orrectly  stated  by  the  court;  and  we  cannot 
admit  that  a  judgment  is  to  l>e  reversed  because 
an  answer  does  not  go  to  the  full  extent  of  the 
question.  Had  the  jury  desired  further  in- 
formation, they  might,  and  probably  would, 
have  signified  their  desire  to  the  court.  The 
-utmost  willingness  was  manifested  to  gratify 
them,  and  it  may  fairly  be  presumed  that  they 
had  nothing  farther  to  ask. 

We  think  that  there  is  no  error  in  the  judg- 
ment of  the  Circuit  Court,  and  that  it  ought 
to  bo  Harmed,  with  costs  and  damages,  at  the 
tate  of  six  per  centum  per  annum. 


['Ejectment.   Evidence.  Fraetioe.] 
CHIRAC  et  al.  T.  BEZNICKER. 

A  counsel  or  attorney  Is  not  a  competent  wit- 
ness to  testify  as  to  facts  communicated  to  either 
by  his  client,  in  the  course  of  the  relation  subsist- 
ing between  them,  but  may  be  examined  as  to  tbe 
mere  fact  of  the  existence  of  that  relation. 

The  action  for  mesne  profits  may  be  maintained 
aninst  bim  who  was  the  landlord  In  tact,  who  re- 
ceived the  rents  and  profits,  and  resisted  the  re- 
covery in  tbe  ejectment  snit,  nltbouffh  he  was  not 
a  party  to  that  suit,  and  did  not  take  upon  himself 


Norn. — ^As  to  competency  of  prosecuting  attor- 
neyas  witness,  see  note  to  liS  L.R.A.  231. 

when  mesne  profits  recoverable  In  ejectment, 
see  note  to  9  E<.  ed.  U.  S.  517. 
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the  defense  thereof  upon  tbe  record,  bat  another 

did  as  landlord. 

A  recovery  In  Ejectment  Is  conclusive  evidence 
In  an  action  for  mesne  pi-ofits  ageliiBt  the  tenant 
m  possession,  but  not  in  relation  to  third  persom*. 
Bui  where  the  action  Is  bro)iebc  against  the  land- 
lord in  fact,  the  record,  la  the  ejectment  suit,  b 
aamiSBible  to  snow  the  poaaesslon  of  the  plaintiff 
connected  with  his  title,  atthongh  it  Is  not  con- 
clnslve  upon  tbe  defendant  In  the  same  manner 
as  It  be  had  been  a  party  on  the  record. 

Amendments  to  the  pleadings  are  matters  In 
the  discretion  of  the  court  below.  Error  will  not 
lie  to  this  court,  on  tbe  allowance  or  refusal  of 
such  amendments. 

Variances  between  the  writ  and  declaration  can- 
not be  talten  advantage  of  In  the  court  below, 
after  plea  pleaded. 

Qiinre,  whether  by  the  modern  practice  sacta 
variances  can  be  taken  advantage  of  at  alL 

^RROR  to  the  Circuit  Court  of  Maryland. 

This  was  an  action  of  trespass  for  mesne  pro- 
fits, brought  by  the  plaintiffs  in  error,  Chi  rao 
and  others,  against  the  defendant  in  error, 
Reinicker,  in  the  court  below.  The  plaintiffs 
had  recovered  jud^ent,  and  possession  of  the 
premises,  in  an  injectment,  in  which  one  G.  J. 
P.  Chirac  prayed  *leaTB  of  the  court,  ['281 
as  landlord  of  the  premises,  to  be  made  defend- 
ant in  the  place  of  the  casual  ejector,  and  waa 
admitted  accordingly  under  the  common  con- 
sent rule.  At  the  trial  of  the  present  suit  the 
record  of  tbe  proceedings  in  the  ejectment 
were  offered  by  the  plaintiffs  as  evidence  to 
maintain  this  action;  and  they  then  offered  to 
prove,  by  the  testimony  of  R.  G.  Harper,  and 
N.  Dnrsey,  Esquires,  that  the  defendant  had  re- 
tained and  paid  them  to  conduct  the  defense  of 
the  ejectment  for  hia  benefit,  and  also  pro- 
pounded to  these  witnesses  the  following  ques- 
tion: "Were  you  retained,  at  any  time,  as  at- 
torney or  counsel,  to  conduct  the  ejectment  suit 
above  mentioned,  on  the  part  of  the  defendant, 
for  his  benefit,  as  landlord  of  thrae  premises  1" 

This  question  was  objected  to  by  the  defend- 
ant's counseL  as  seeking  an  improper  disclosure 
of  professional  confidence;  and  was  rejected 
by  the  court.  Whereupon  the  plahitiflb  ex- 
cepted. 

The  plaintiffs  then  gave  in  evidence  certain 
deeds  and  patents,  by  which,  and  the  admis- 
sions of  counsel  on  both  sides,  the  title  to  the 
premises  in  question  was  vested  in  John  B. 
Chirac,  deceased;  and  also  read  in  evidence 
certain  depositions  to  prove  who  were  the  heirs 
of  J.  B.  Chirac;  and  also  offered  the  record  in 
the  ejectment  to  prove  Maria  Bonfils  to  be  one 
of  the  heirs,  and  then  offered  to  prove,  by 
parol  evidence,  that  the  defendant  was,  in  fact, 
landlord  of  the  premises  at  the  commencement, 
and  during  the  progress  of  the  ejectment,  and 
had  notice  of  the  'same,  and  retained  [*28a 
counsel  to  defend  the  same,  and  received  the 
rents  and  profits  thereof  during  its  progress; 
which  last-mentioned  evidence  the  court  re- 
fused to  admit;  and  the  plaintiffs  excepted  to 
the  refusal. 

The  plaintiffs  then  offered  to  prove  the  same 
facts  (not  saying  by  parol  evidence),  with  the 
additional  fact  that  counsel  did  defend  the  same 
action  for  the  benefit  of  the  defendant.  This 
evidence  was  also  rejected  by  the  court,  and 
constituted  the  third  exception  of  the  plaintiffs. 

The  fourth  exception  taken  by  the  plaintiffs 
related  to  the  proper  parties  to  the  action.  The 
original  plaintiffs  in  the  suit  were  Anthony 

Wbent.  11. 
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Taurin  Chirac^  Mathew  Chapus,  and  Anna  Ma- 
ria, his  wife,  Mathew  Thevenon  and  Maria,  his 
wife,  and  Maria  Bonfils,  the  same  persons  liav- 
ing  been  plaintiffs  in  the  ejectment.  Pehdinj; 
the  suit,  tne  plaintiffs  obtained  leave  to  amend 
their  declaration,  and  amended  it  by  introduce 
ing  the  name  of  John  B.  E.  Bitarde  Desportes, 
AS  husband  of  the  said  Maria,  called,  at  the 
commencement  of  this  suit,  Maria  Bonfils.  No 
olgection  was  talcen  to  this  amendment,  and 
the  defendsmt  pleaded  tiie  general  issue  to  the 
declaration  so  amended.  The  evidence  of  title 
of  John  B.  Chirac,  deceased,  having  been  in- 
troduced, and,  also,  evidence  to  prove  that 
Anthony  T.  Chirac  and  the  female  plaintiffs 
were  heirs-at-law  of  John  B.  Chirac,  the  de- 
fendant prayed  the  court  to  instruct  the  jury 
that  they  ought  to  find  a  verdict  for  the  de- 
fendant, unless  they  were  satisfied  that  all  the 
plaintiflh  were  the  proper  helrs-at-law 
ass*]  *of  John  B.  ChiiBC;  which  direction  the 
4xmrt  accordingly  ^ve. 

The  fifth  exception  related  to  the  supposed 
variance  between  the  writ  and  declaration,  by 
the  amendment,  introducing  the  husband  of 
Maria  BonflU  as  a  party  upon  the  record.  Thi? 
court  held  the  variance  fatal  under  the  genml 
issue. 

Mr.  D.  Hoffman  and  Mr.  Mayer,  for  the 

SlajntifTs  in  error,  argued:  (1)  That  the  rule  as 
y  professional  secrecy  forbids  disclosures  by 
the  counsel  of  matters  communicated  by  the 
client,  after  the  engagement  of  counsel,  and  re> 
lating  to  the  merits,  or  grounds  of  prosecution 
or  defense  of  the  suit.  But  that  the  mere  fact 
«f  the  engagement  of  counsel  was  out  of  the 
rule,  because  the  privilege  and  duty  of  being 
dlent  does  not  anse  until  that  fact  be  ascer- 
tained. The  concealment  of  the  real  client,  who 
may  be  the  party  essentially  interested,  may  be 
part  of  the  client's  policy,  and  be  within  the 
client's  instructions  to  his  counsel.  But  the 
client's  injunction  of  secrecy,  per  se,  would  not 
make  secrecy  lawful  in  this  respect;  and  it  is. 
therefore,  a  petitio  principii  to  say  that  the 
counsel  shall  not  tell  who  really  employed  him, 
merely  because  it  happoied  to  be  the  direeticm 
of  his  dfent,  and  his  clients  view,  to  conceal 
the  fact.  The  law  would  authorize  a  fraud 
<ni  its  own  rules  if  !t  would  .determine  other- 
wise; and  the  pretension  of  the  defendant  is 
counter  to  the  whole  policy  of  the  rule,  as  to 
284*]  professional  secrecy.'  'The  very  refusal 
to  answer  implies  the  affirmation  of  the  wit- 
nesses being  employed  by  the  defendant  as 
«onnBel. 

2.  The  defendant  was  liable,  In  this  action, 
if  he  had  notice  of  the  ejectment,  and  was,  as 
landlord,  interested  in  the  result  of  it.  He 
might,  even  at  common  law,  have  been  made 
^lefendant;  but  the  statute  of  II  Geo.  II.,  In 
force  in  Maryland,  explicity  allows  it  to  him. 
He  shall  not  screen  himself  from  responsibility, 
because  he  had  artifice  enough  to  waive  ap- 
pearing, and  to  let  an  uninterested  person  figure 
as  defendant  in  his  stead.  The  lessor  of  the 
plaintiff  may  sue  for  mesne  profits,  and  the  ac- 
tual tenant  shall  be  liable,  although  the  judg- 
ment in  ejectment  is  obtained  against  the  casu- 

1. — 7  East,  Rep.  357.  In  note:  4  Enst.  Rep.  750: 

4  Esp.  N.  P.  C.  23:  2  Eiio.  N.  P.  C.  Bull.  N.  P. 
284;  4  T.  R.  482.  752;  17  Johns.  Rep.  3J5 :  18 
Jobns.  Rep.  830:  Norrls's  Peake.  2R0.  2S1,  252; 

5  Jobna  Cas.  IBS;  18  Jotaiv>  Bep.  482. 
•  L.  ed. 


al  ejector  only;  and  in  reference  as  well  to  the 
defendant  as  to  the  plaintiff  in  such  a  suit,  the 
court  disregards  the  fiction  of  the  ejectment 
cause.  He  is  answerable  for  the  mesne  profits 
who  has  received  them,  and  has  had  an  oppor- 
tunity of  defending  his  pretensions  in  the  pre- 
liminaiy  ejectment.  The  ejectment  suit  is 
founded  on  a  fiction.  Fictions  are  under  the 
control  of  the  courts  who  use  them.  They  will 
be  moulded  and  applied  to  the  views  of  justice, 
and  according  to  reason — for  they  take  their 
rise  from  the  equity  of  the  law:  In  flctione 
juris  subsistit  equitas.  The  anUioritiea 
'sustain  all  these  positions.*  Before  the  [*38S 
statute  of  11  Geo.  IT.,  regulating  the  appearance 
of  landlords  as  defendants  in  Heu  of  the  casu- 
al ejector,  a  judgment  in  ejectment  was  habitu- 
ally set  aside,  where,  upon  the  complaint  of  the 
landlord,  it  appeared  that  he  had  had  no  no* 
tice  of  the  aiut.  Where  a  party  sells  a  chat- 
tel  with  warranty  of  title,  notice  to  the  vendor, 
of  a  suit  aJuainst  the  vendee  for  it,  U  sufficient 
to  bind  the  vendor  by  the  verdict  or  judgment 
in  that  suit.  One  obtaining  possession  of  land, 
while  an  action  of  ejectment  is  pending,  is  an- 
swerable for  the  mesne  profits  during  his  oc 
cupation,  whether  provea  to  have  bad  notice 
of  the  action  or  not;  constructive  notice,  then, 
sometimes  implicates  a  third  pwty  in  this  suit.* 
All  these  rules  are  calculated  to  prevmt  an 
evasion  of  the  statute,  allowing  landlords,  not 
in  actual  possession,  to  be  actors  in  the  eject- 
ment suit,  and  to  keep  the  fictions  of  taw  to 
their  original  purposes  of  Justice.  Our  claim  Is 
clear  of  the  point  of  lifford's  case,  in  11  Co. 
61;  though  according  to  the  decisions  in  Massa- 
chusetts we  might  rest  this  suit  even  upon 
that  point.*  Before  the  statute  of  Marl^oge, 
62  Hen.  HI.,  damages  was  not  recoverable  in 
any  'real  action,  except  against  the  dis-  [*386 
seisor  himself,  and  then  only  in  the  assize  of 
novel  disseisin.  Hence  the  practice  for  the 
disseisor  (similar  in  principle  to  the  attempt 
of  this  defendant)  to  enfeoff  persons  to  act  as 
defendants,  who  were  not  responsible.  To  pre- 
vent this  abuse  the  statute  was  passed,  making 
all  pernors  of  the  profits  responBible  in  real  ac- 
tions for  damages.'  But  the  action  of  eject- 
ment, being  a  personal  action  In  its  origin, 
there  was  no  need  of  a  statuable  provision  to 
authorize  an  award  of  damages  in  it.  It  has 
taken  the  place  of  the  real  actions  of  common 
law.  Reinicker,  claimant  of  the  fee,  must  be 
regarded  as  in  possession}  and  his  tenant's  pos- 
session  was  his. 

It  is  true  that  Chirac  appeared  as  landlord  In 
the  ejectment  cause.  But  our  purpose  Is  to 
show  that  Reinicker  appeared  by  another;  and 
though  that  other  also  assumed  his  (Reinick- 
er's)  title,  that  circumstance  serves  only  to  ag- 
gravate the  fraud  attempted  upon  the  law,  and 
to  show  the  more  conclusively  that  Reinicker 
waived  his  privilege  of  defending  in  his  own 

2. — 1  Bnrr.  667 :  BunnlnRt.  Eject  182,  198, 
108.  200,  201:  AdaiHR'  Eject.  328.  337;  2  Johns. 
Can.  408 ;  3  Camp.  4.15,  In  point,  and  Inaeeuretelv 
RtatrHl  in  Adams  on  BJect. ;  the  notice  of  the  suft 
to  the  laodlord  not  belnic  n^iulred.  as  Adams 
states,  to  be  by  service  of  the  dedsratloa  in  eject* 
ment,  2  Burr.  1200;  T  T.  B.  108. 

■  3. — 18  jobna  Bw<  *^ft  1  Harris  and  Johns. 
Uaryland  Bep. 

4. — Steames  on  Real  Actions,  416. 

0^-Steames'  Beat  Act  88(L       •  * 
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name,  and  b;  candidly  announcing  hie  interest 
on  the  record.  We  are  not  estopped,  then,  by 
C.  J.  F.  Chira3*B  usurpation  of  the  title  of  land- 
lord, as  well  as  the  part  of  a  defendant.  If 
this  action  were  even  gainst  him,  we  should 
be  compelled  to  prove  him  landlord,  notwith- 
standing his  pretension  to  the  character  by  ap- 
pearing as  landlord.  His  appearing  might  be 
relied  on  to  prove  his  being  landlord,  but  only 
287*]  as  a  *cirenmstance,  and  as  evidence,  and 
not  OS  an  estoppel.  We  admit  that  a  party, 
to  be  liable  for  mesne  profits,  must  be  a  tres- 
passer; and  we  meant  to  prove  Reinicker,  by 

grivity,  to  be  a  trespasser.  The  case  in  7  Term. 
«p.  108,  shows  that  if  the  husband  there  had 
had  notice  of  the  ejectment,  he  would  have  been 
answerable  for  the  mesne  profits. 

8.  The  action  for  mesne  profits  being  the 
mere  sequel  of  the  recovery  in  the  ejectment 
cause,  the  record  of  that  recovery  is  the  proper 
evidence  to  show  the  lessors  of  the  plaintiff  en- 
titled to  the  mesne*  profits  so  as  they  arc 
claimed  within  the  terms'  of  the  demise  in  the 
ejectment.  If  profits  antecedent  to  the  term 
are  asked,  then  the  plaintiffs  cannot  rely  on 
the  ejectment  recovery  as  conclusive  evidence, 
but  must  prove  their  title  to  the  land  anew; 
and  again  open  the  merits  of  the  ejectment 
cause.  The  claim  for  mesne  profits  here  keeps 
within  the  limits  of  the  ejectment  demise,  and 
we  had  no  occasion,  therefore,  to  prove  our  title 
otherwise  than  by  the  record  of  recovery  in  the 
ejectment.*  Although  the  husband,  who  did  not 
appear  as  a  lessor  of  the  plaintiff,  is  joined  in 
this  action  with  his  wife,  who  was  a  lessor,  still 
the  record  of  the  ejectment  is  evidence  for  us, 
since  the  husband  is  no  new  party  in  Interest. 
If  necessary,  this  might  be  enforced  by  analo- 
gy from  the  writ  of  re-dtaseisin  in  the  case  of 
288*]  "a  similar  change  of  parties.  The  addi- 
tion of  the  husband,  at  the  utmost,  only  im- 
posed on  us  the  duty  of  proving  the  marriage. 

4.  A  variance  between  the  writ  and  declara* 
tion  could  only  have  been  taken  advantage  of 
upon  oyer  of  the  writ,  and  plea  In  abatement.* 
C^T  will  not  now  be  granted,  and  such  a  plea 
cannot,  therefore,  obtain.  Nor  will  the  pro- 
ceedings be  set  aside  for  irregularity,  on  ac- 
count of  such  a  variance.'  Even  supposing, 
that  for  this  defect  the  party  might  have  re- 
fused to  plead,  or  otherwise  have  made  the  ob- 
jection available,  it  is  too  late  now  since  he  has 
pleaded  the  general  issue.*  A  variance  of  this 
Idnd  could  once  have  been  taken  advantage  of 
in  England  upon  writ  of  error;  but  that  cannot 
now,  since'  the  statute  of  jeofails,  be  done 
there;  nor  in  Maryland,  since  her  act  of  1809, 
ch.  163.  Where  the  writ  is,  according  to  the 
ancient  practice,  fully  recited  in  the  declara- 
tion, advantage  might  be  had  of  the  variance 
on  demurrer.   But  that  is  not  the  case  here.* 


1.  — Rnnnlnrt.  Eject.  4ft2  to  497;  8k!nn.  247; 
8ftlk.  Rep.  260;  Bull.  N.  P.  87;  1  Burr.  Kep.  665; 
Strange'H  Rep.  960 ;  Cowp.  Rep.  243 ;  DougL  Bep. 
GS4 ;  Adams'  Eject.  329,  333,  334. 

2.  — Stephens  on  Plead.  69  ;  Chltt.  Plead.  480 ;  2 
WIls.  Rep.  86,  895;  2  8alk.  Rep.  668. 

8.— 1  Bos.  &  Pall.  645  :  6  T.  R.  864 ;  Com.  Dig. 
Abatement.  O.  8;  Bae.  Abr.  Abatement.  H.  1. 

4.  — I  Bos.  A  Pull.  883  <a  decision  founded  on 
the  statute.  allowtuR  a  pIslntlfT,  In  certain  cases, 
to  enter  an  appearance  lor  a  defendant,  and  pro- 
ceed to  Judgment) 

5.  ~l  Sauad*  818,  In  nota. 
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The  recital  of  the  writ  in  the  declaration  is  un- 
neoessary;  and  when  made,  as  in  this  instance, 
is  to.be  rejected  as  surplusage.*  *The  [*2S2 
body  of  the  amended  declaration  here  speaks  of 
"the  plaintiffs,"  not  of  the  persons  mentioned 
or  named  in  the  recital.  Besides,  even  the 
recital  does  not  say  that  Maria  Desportes  was 
sued  by  the  name  of  Maria  Bonfils,  but  only 
mentions  the  circumstance  of  her  "being 
called"  so  at  the  bringing  of  the  suit,  as  it 
would  insert  an  alias  for  her  name. 

The  variance  occurs  in  an  amended  declara- 
tion, filed  after  leave  had  to  amend.  The  stat- 
ute of  Maryland  of  1800,  ch.  153,  authorizes 
any  amendment  to  be  made  "to  bring  the  mer- 
its of  a  suit  to  issue."  This  amendment  was 
justified  by  that  act  of  the  legislature;  and 
the  court  might  have  made  the  writ  to  conform 
to  the  alteration,  as  in  England  an  original 
writ  is  made  to  suit  the  declaration.  The  writ, 
in  Maryland,  Is  sometimes  altered  from  debt  to 
case  to  suit  the  narr.  The  hiisband,  here,  was 
joined  to  the  wife  only  for  conformity,  and  not 
b^  reason  of  a  new  interest,  or  as  interested; 
smce  the  suit,  if  no  objection  had  been  made 
before  general  issue,  might  have  proceeded  in 
the  single  name  of  the  wife.  One  suing  by 
guardian  in  the  first  instance,  and  afterwards 
becoming  of  age  during  the  suit,  may,  and 
must,  appear  then  by  attorney.  If  the  variance 
could  have  been,  and  had  been,  pleaded  in 
abatement,  the  court  would,  imder  the  statute 
of  Maryland,  have  allowed  the  declaration  to 
be  amended  and  cleared  of  the  variance.  This 
declaration  may  be  assimilated  to  a  declaration 
by-the-hy,  by  the  husband  and  wife,  though 
*the  writ  Is  sued  out  in  the  single  name  [*290 
of  the  husband.*  Though  a  misnomer  may  be 
pleaded  in  abatement,  even  in  England,  the 
narr.  and  writ  may  be  rectified  in  that  particu- 
lar upon  terms.  A  party  naming  himself  ^n- 
erally  in  a  writ,  may,  nevertheless,  declare  in  a 
special  character.*  The  variance  between  the 
amended  declaration  and  the  first  declaration, 
does  not  show  that  the  former  varies  from  the 
writ.  The  amended  declaration  is  as  good  evi- 
dence of  the  contents  of  the  writ  as  the  original 
declaration  is. 

Mr.  D.  B.  Ogden  and  Mr.  Webster,  for  the 
defendant  in  error,  stated,  (1)  that  it  was  nec- 
essary to  advert  to  the  specific  question  which 
was  put  as  to  the  defendant's  retaining  counsel,, 
and  to  the  circumstances  under  which  it  was 
asked.  The  question  involved  the  disclosure  of 
the  party's  views,  and  of  his  instructions  to 
his  counsel,  and  of  communications  which  were 
received  by  him  in  his  capacity  of  counsel,  and 
that  would  not  have  been  made  to  him  if  he 
had  not  been  so.  It  is  not  necessary  that  a 
suit  should  be  pending  to  bind  the  counsel  to 
secrecy  for  his  client;  anjf  coramunicatTon, 
after  retainer  of  counsel,  is  within  the  rule 
against  disclosure,  if  it  relates  to  the  suit  and 
is  within  the  scope  of  the  confidence  given  to 
the  counsel. 

2.  Ko  person  can  be  made  liable  for  the 
mesne  profits  after  recovery  in  ejectment,  who 


6. — 1  Sannd.  818;  Keb.  644;  2  Xx>rd  Raym. 
SOS;  1  Strange'H  Rep.  225;  Bep.  teatjf.  Haidw. 
184,  189 ;  1  H.  Bl.  250. 
■7.— ChlttT's  Plead.  262. 

8.— 1  Will.  Bep.  141  i  S  WUs.  Bep.  61 ;  2  Bl. 
Bep.  722. 
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bss  not  *beeii  a  trespasser.  The  eject- 
xnent  suit  complains  of  a  trespass,  and  the  per- 
son to  be  charged  for  the  mesne  profits  must 
therefore  have  been  actually  a  party  to  that 
suit  by  having  appeared  as  defendant,  or  by 
having  been  required  to  appear  by  service  of 
process  in  the  suit,  and  then  failing  to  appear. 
It  is  only  by  this  judicial  notice,  and  a  waiver 
of  the  privilege  of  appearing,  testified  by  the 
record  of  the  suit  in  ejectment,  that  the  defend- 
ant in  the  action  for  mesne  proflto  can  be 
treated  as  if  he  had  been  a  defendant  in  the 
ejectment,  and  adjudged  a  trespasser,  to  bear 
the  liability  for  mesne  profits.  By  mere  waiver 
in  pais,  or  notice  extraneous  to  the  record,  a 
party  cannot  be  rendered  liable  for  mesne  prof- 
its, although,  in  fact,  he  may  have  been  inter- 
ested in  the  result  of  the  ejectment  suit.  That 
int^est,  however,  quoad  the  ejectment,  and  in 
reference  to  the  suit  for  mesne  profits,  does  not 
prove  him  to  be  a  trespasser,  which  he  must  be 
before  he  can  be  liable  to  the  elaim.^  The 
court  must  look  to  the  record  of  the  ejectment 
for  light  as  to  the  responsible  parties  on  the 
score  of  mesne  profits;  they  cannot  derive  it 
from  other  quarters,  or  collateral  proof.  Hence, 
too,  the  record  of  the  ejectment  is  not  evidence 
of  the  right  of  the  lessors  of  the  plaintifif  to 
the  mesne  profits,  as  against  one  who  was  not 
aetnally  a  party  in  the  ejectment  suit,  nor  ef- 
fectually so  by  being  called  on  throu^  notice 
in  the  process  of  ejectment  to  appear  as  de- 
293*]  fendant.  Here,  however,  'another  per- 
son than  the  defendant,  Reinicker,  was  admit- 
ted in  the  ejectment  suit  to  defend  as  the  land- 
lord of  the  property  in  question.  He  declared 
himself  the  landlord  in  claiming  to  defend  as 
such;  and  the  plaintiffs  in  ejectment,  not  deny- 
ing his  preteiuion  in  that  respect,  have  ao- 
oeSed  to  his  representation  of  hiniself,  and 
must  now  be  bound  by  it,  and  are  estopped 
from  saying  that  any  other  person  was  land- 
lord. Reinicker,  therefore,  can  in  no  wise  be 
connected  with  the  ejectment  suit;  and  at  all 
«vents,  the  recovery  there  is  not  conclusive 
against  him,  that  the  lessors  of  the  plaintiff 
are  the  proper  claimants  of  the  mesne  profits. 
They  must  prove  themselves  the  heirs  entitled 
to  the  land  and  to  the  mesne  profits,  as  the 
result  of  that  proof.  The  case  from  3  Campb. 
Rep.  4.'>5,  does  not  establish  the  plaintiffs' 
positions  on  these  heads.  The  decision  there 
was  on  another  point;  and  the  reasoning  of  it 
shows  that  the  party  liable  for  the  mesne 
profits  must  be  a  trespasser.  The  action  for 
mesne  profits  will  lie  onl^  where  trespass  quare 
«Iau8nm  frc^  would  he.  According  to  that 
,  principle,  Reinicker  could  not,  by  mere  force 
of  notice  in  pais  of  the  suit,  bie  held  liable  for 
the  mesne  profits. 

3.  The  case  as  to  the  amended  declaration  is 
clear  of  all  the  learing  respecting  the  mode  of 
taking  advantage  of  a  variance  between  the 
declaration  and  the  writ.  The  variance  there 
meant,  is  not  such  a  departure  from  the  writ 
as  in  this  case,  as  it  effects  an  entire  change  of 
suit,  and  substitutes,  in  reality,  a  new  suit  for 
3*3*1  *that  which  the  writ  and  first  declara- 
tion defined.  There  is  no  declaration  here  in 
the  suit  which  was  originally  brought;  or  at 
least,  that  which  was  a  declaration  has  not 
been  acted  <m;  but  the  issue  is  taken,  and  the 

1.— 1  8elw7n's  N.  P.  121 
«  If.  ed. 


jury  sworn,  between  new  parties,  and  out  of 
the  suit  which  the  record  professes  to  carry  on. 
The  oourt  may,  therefore,  take  notiee  of  the 
ohan^  of  parties,  and  of  claim,  and  of  suit, 
in  this  case;  since  they  cannot  fail  to  see  be- 
tween what  parties  they  are  adjudicating;  and 
it  is  not  necessary  that  the  inconsistency  be 
brought  to  their  knowledge  by  a  plea  in  abate- 
ment exclusively.  It  does  not  appear  that 
Maria  Bonfils  was  unmarried  at  the  time  of 
bringing  the  suit. 

Mr.  Justice  Story  delivered  the  opinltm  of 

the  court: 

This  is  an  action  of  trespass  for  mesne  prof- 
its, brought  by  the  plaintiffs  in  error  against 
the  defendant  in  error  in  the  Circuit  Court  for 
the  district  of  Maryland.  The  cause  comes  be- 
fore this  court  upon  exceptions  taken  by  the 

Elaintiffs  on  the  trial  of  the  cause  in  the  court 
bIoV. 

The  plaintiffs  had  recovered  judgment,  and 
possession  of  the  premises,  in  an  ejectment,  in 
which  J.  C.  F.  Chirac  prayed  to  be  admitted  as 
landlord  to  defend  the  premises,  and  was  ad- 
mitted accordingly  under  the  common  consent 
rule.  The  record  of  the  proceedings  in  that 
action  were  offered  by  the  plaintiffs  as  evidence 
in  the  present  suit;  and  th^  then  offered  to 
proves  by  the  testimony  of  R.  O.  Harper,  and 
W.  Dorsey,  *^uires,  that  the  defend-  [*294 
ant  had  retained  and  paid  them  to  conduct  the 
defense  of  the  ejectment  for  his  benefit,  and 
also  propounded  to  these  witnesses  the  follow- 
ing question:  "Were  you  retained,  at  any  time, 
88  attorney  or  counselor,  to  conduct  the  eject- 
ment suit  above  mentioned,  on  the  part  of  the 
defendant,  for  the  benefit  of  the  said  George 
Reinicker,  as  landlord  of  those  premises?" 
This  question  was  objected  to  as  seeking  an 
improper  disclosure  of  professional  confidence. 
The  court  sustained  the  objection;  and  this 
constitutes  the  first  ground  of  exception. 

The  general  rule  is  not  disputed,  that  confi- 
dential communications  between  client  and 
attorney  are  not  to  be  revealed  at  any  time. 
The  privilege,  indeed,  is  not  that  of  the  attor- 
ney, but  of  the  client;  and  it  is  indispensable 
for  the  purposes  of  private  justice.  Whatever 
facts,  therefore,  are  communicated  by  a  client 
to  counsel,  solely  on  account  of  that  relation, 
such  counsel  are  not  at  liberty,  even  if  they 
wish,  to  disclose;  and  the  law  holds  their  tes- 
timony Incompetent.  The  real  dispute  in  this 
case  is,  whether  the  question  did  involve  the 
-disclosure  of  professional  confidence.  If  the 
question  had  stopped  at  the  inquiry  whether 
the  witnesses  were  employed  by  Reinicker,  as 
counsel,  to  conduct  the  ejectment  suit,  it  would 
deserve  consideration,  whether  it  could  be  uni- 
versally affirmed  that  it  involved  any  breach  of 
professional  confidence.  The  fact,  is  prelimin- 
ary in  its  own  nature,  and  establishes  only  the 
existence  of  the  relation  of  *client  and  [*296 
counsel,  and  therefore  might  not  necessarily 
involve  the  disclosure  of  any  commimication 
arising  from  that  relation  after  it  was  created. 
But  ^e  question  goes  farther.  It  asks,  not 
only  whether  the  witnesses  were  employed,  but 
whether  they  were  employed  by  Reinicker  to 
conduct  the  ejectment  for  him,  as  landlord  of 
the  premises.  We  are  all  of  opinion  that,  the 
question,  in  this  form,  does  involve  a  dis- 
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elorare  of  eonfidential  communications.  It 
seeks  a  diseloaure  of  the  title  and  claim  set  up 
hj  Beinidcer  to  hie  counsel,  for  the  piu^se  of 
conducting  the  defense  of  the  suit.  It  cannot 
be  pretended  that  counsel  couM  be  aaked  -what 
were  the  commimicationi  made  by  Reinicker  as 
to  Che  nature,  extent  or  grounds  of  his  title; 
and  yet,  la  effect,  the  qoestion,  in  the  form  in 
whiw  It  bmiti  neoessarily  involveB  such  a  dis- 
closure. Tne  Circuit  Court  was,  therefore, 
ri^t  in  their  dedsion  on  this  point. 

The  plaintiffs  then  gave  in  evidence  certain 
deeds  and  patents,  hy  which,  aod  the  admis- 
sions of  counsel  on  both  sides,  the  title  to  the 
^miseB  in  question  was  vested  in  John  B. 
Chirac,  deceased;  and  also  eave  in  evidence 
eoiain  depositions  to  prore  who  were  the  burs 
of  J.  B.  Chirac,  ai^  also  offered  the  n«<n>d  In 
the  ejectment  to  prove  Maria  Bonflla  to  be  one 
of  the  heirs;  and  then  offered  to  prove,  by  varol 
evidence,  that  the  defendant  was,  in  fact,  land- 
lord of  the  premises  at  the  commencement  and 
during  the  progress  of  the  ejectment,  and  had 
notice  of  the  same,  and  employed  counsel  to 
198*]  defend  *the  same;  and  received  the 
rents  and  profits  thereof,  during  the  progress  of 
the  ejectment;  which  evidence  the  court  re- 
fused to  admit;  and  this  constitutes  the  second 
exception  of  the  plaintiffs.  The  plaintiffs  then 
offered  to  prove  the  same  facts  (not  saying  by 
parol  evidence),  with  the  additional  fact  that 
counsel  did  defend  the  same  action  for  the 
benefit  of  the  defendant.  This  evidence  was 
also  rejected  by  the  court,  and  constitutes  the 
third  exception  of  the  plaintiffs. 

The  question  of  law  involved  In  each  of  these 
exceptions  is  substantially  the  same.  It  is, 
whether  a  person,  who  was  not  a  party  to  the 
ejectm«it,  and  did  not  take  upon  himself,  upon 
the  record,  the  defense  thereof,  but  anotoer 
did  as  landlord,  may  yet  be  liable  in  an  action 
for  the  mesne  profits,  upon  its  being  prov^ 
that  he  was,  in  fact,  the  landlord,  received  the 
rents  and  profits,  and  resisted  the  recovery. 

It  is  undoubtedly  true,  that  in  general,  a  re- 
covery in  ejectment,  like  other  judgments, 
Idnds  onl^  parties  and  privies.  It  is  conclusive 
evidence  in  an  action  for  mesne  profits  against 
the  tenant  in  possession,  when  he  has  been  duly 
served  with  a  notice  in  ejectment,  whether  he 
appears,  and  takes  upon  himself  the  defense, 
or  suffers  judgment  to  go  by  default  against 
the  casual  ejector.  The  reason  is,  that  in  the 
first  case  he  is  the  real  party  on  the  record;  in 
the  last  he  is  considered  as  substantially  the. 
defendant,  and  the  judgment  by  default,  as  n 
confession  of  the  title  set  up  in  the  ejectment. 
297*]  Such  was  the  decision  *of  the  court  in 
Aislin  V.  Parkin,  in  1  Burr.  607.  But  in  rela- 
tion to  third  personi  the  judgment  in  ejectment 
is  not  conclusive;  and  if  wey  are  sued  in  an  ac- 
tion for  mesne  profits,  which  is  substantially 
an  action  against  them  as  trespassers,  they 
may  controvert  the  plaintiff's  title  at  large. 
In  such  a  suit,  the  record  of  the  ejectment  is 
not  evidence  to  establish  the  plaintiff's  title; 
but  it  seems  admissible  for  another  purpose, 
that  is  to  say,  to  show  the  posseBsion  of  the 
plaintiff.  The  plaintiff  may  certainly  prove  his 
possession  connected  with  his  title,  by  any 
sufficient  evidence  in  pais;  and  if  hts  possession 
has  been  under  a  judgment  of  law,  he  is  en- 
titled to  establish  it  by  introdudng  the  record 
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of  the  recovery,  and  an  executed  writ  of  pos- 
session under  it. 

The  question,  then,  is,  generally,  whether  it 
is  competent  for  the  plaintiff  to  maintain  an 
action  for  mesne  profits  against  any  person 
who  is  in  possession  of  the  land  by  means  of 
hia  tenants,  and  who,  by  his  acts,  commands,, 
or  co-operation,  aids  in  the  expulsion  of  the 
plaintiff,  and  in  withholding  possesuon  fronv 
him.   All  persons  who  aid  in,  or  command,  or 

ftrocure  a  trespass,  are  themselves  deemed  im 
aw  to  be  trespassers,  whether  they  are  actu- 
ally present,  or  do  the  act  through  the  instru- 
mentality of  their  agents  and  servants.  A  re- 
covery of  the  possession,  in  an  ejectment- 
against  one  of  such  agents,  does  not  constitutc- 
a  bar  to  an  action  for  mesne  profits  against- 
another  agent,  for  the  same  reason  that 
*the  former  suit  is  no  bar  to  the  latter  [*29fr 
against  the  defendant  in  ejectment,  via.,  that 
the  mesne  profits  were  not  a  matter  in  con- 
troversy in  the  ejectment.  If,  then,  it  is  com- 
petent to  maintain  the  action  for  mesne  prof- 
its against  any  trespasser,  although  not  a  de- 
fendant in  ejectment,  it  is  compe^nt  to  prove 
that  the  duendant  is  in  that  predicament. 
The  evidence  offered,  in  this  case,  was  strong 
to  prove  the  fact  that  the  defendant  was  n 
party  to  the  trespass,  supposing  the  plaintiP: 
to  have  established  their  title  and  possession. 
If  he  was  landlord  of  the  premises,  and  the 
other  parties  were  In  possession  under  him;  if 
he  was  in  the  perception  of  the  rent*  and  prof- 
its; if  he  resisted  the  plaintiff's  title  and  poa- 
session,  and  co-operated  in  the  acts  of  the 
tenants  for  this  purpose,  the  evidence  waa 
proper  for  the  jury  as  proof  of  his  being  a  co- 
trespasser. 

This  doctrine  is  supported  by  the  caae  of 
Hunter  t.  Britts,  3  Campb.  N.  P.  Bep.  455, 
which  waa  dted  at  the  bar.  There  the  judg- 
ment was  against  the  casual  ejector  in  the 
ejectment  suit,  and  the  action  for  the  mesne 
profits  was  brougl't  against  Britts  as  landlord; 
and  he  was  proved  to  be  in  the  receipt  of  the 
rents  and  profits  from  the  time  of  the  demise 
till  the  wnt  of  posseasion  was  executed.  The 
ejectment  was  served  upon  the  tenant;  there 
was  no  evidence  that  Britts  had  any  notice  of 
this  till  after  judgment;  but,  subsequently, 
he  promised  to  pay  the  rent,  and  the  costs,  to 
the  plaintiff.  It  was  objected,  that  the  judg- 
ment in  ejectment  was  not,  under  these  circum- 
stances, evidence  of  *title  against  ['29 » 
Britts;  and  Lord  Ellenborough  held  that  it 
was  not,  without  notice  of  the  ejectment. 
But  he  thought  that  his  subsequent  promise 
amounted  to  an  admission  that  the  plaintiff 
was  entitled  to  the  possession  of  the  premises, 
and  that  he  himself  was  a  trespasser.  The 
language  of  the  learned  judge  seems,  indeed, 
to  import  that  if  the  landlord  had  had  notice 
of  the  ejectment,  he  would  have  been  concluded 
by  the  recovery  in  the  ejectment.  It  might  be- 
so,  if  the  common  notice  had  been  formally 
given  to  him  as  tenant  in  possession,  and  he 
had  neglected  to  take  upon  himself  the  defense 
of  the  suit.  If,  however,  the  notice  was  in  pais, 
and  conduced  merely  to  prove  hia  actual 
knowledge  of  the  smt,  without  calling  upon 
him  to  defend  it,  we  are  not  prepared  to  admit 


■1, — ^Adams  on  BJeetment,  p.  886,  2d  ed. 
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that,  on  nneral  prfadplM,  It  ought  to  have 
such  an  effect.*  But  the  n^t  actiullT  dedded 
was,  that  a  part^  might  be  charged,  In  an  ac- 
tion for  mesne  profits,  who  yraa  not,  in  any 
sense,  a  party  to  the  ejectment,  by  establish- 
ing the  title  against  him,  and  Bhovin^  his  con- 
nection as  landlord  with  the  tenant  in  posses- 
•ion,  and  his  adoption  of  the  acts  of  the  latter. 

But,  it  is  said  that  assuming  the  law  to  be 
■o  bi  general,  yet  in  the  present  case  the  plain- 
tiffs are  estopped  from  setting  up  the  fact  that 
the  defendant  was  the  real  landlord,  because,  in 
the  ejectment,  one  J.  C.  F.  Chirac  prayed  leave 
of  the  court,  "as  landlord  of  the  premises,  to  be 
made  defendant"  in  the  place  of  the  casual 
ejector,  which  was,  with  the  consent  of  the  les- 
SOO*]  see  of  'the  plaintiffs,  allowed  by  the 
court.  It  does  not  appear  to  us  that  any  such 
aatoppel  arises  from  this  allegation  in  the  rec- 
ord. Ths  record  itself  certainly  does  not  con- 
stitute a  technical  estoppel,  for  It  is  res  inter 
alkw  acta.  The  most  that  can  be  said  is,  that 
it  is  proper  evidence  to  prove  who  the  plaintiffs 
at  that  time  deemed  to  be  landlord,  and,  there- 
fore, admissible  to  rebut  the  presumption  that 
the  present  defendant  was  the  landlord.  But, 
certainly,  the  evidence  was  not  conclusive  upon 
either  wurty.  It  was  open  to.  the  plaintiffs  to 
show  that,  in  point  of  fact>  the  present  defend- 
ant was  the  real  landlord,  that  the  admission 
in  the  record  was  founded  in  mistake  of  the 
facta,  or  that  J.  C.  F.  Chirac  was  a  sub-landlord 
under  Reinicker,  or  his  superior  landlord.  What 
would  have  been  the  effect  of  such  proof  is  not 
for  this  court  to  determine.  We  think,  then, 
that  the  evidence  offered  b^  the  plaintiffs  was 
admissible  upon  general  principles;  and  we  see 
no  eaiwpel  which  excludes  it  tn  this  particular 
owe.  ■  The  directions  of  the  Circuit  Court  were, 
on  tills  p^nt,  erroneous. 

H  It  had  appeared  upon  the  record,  that  the 
evidence  offered  by  the  plaintiffs  was  solely  to 
connect  the  defendant  with  the  ejectment,  so 
that  the  recovery  would  be  conclusive  upon 
him  in  the  same  manner  as  If  he  had  been  a 
party  on  the  record,  and,  as  such,  admitted  to 
defend,  and  actually  defending  the  suit,  the 
ease  might  have  required  a  very  different  con- 
sideration. We  have  already  intimated  an 
opiidon  tHat  notice  of  an  ejectment  suit,  or  de- 
SOi*]  fense  of  the  suit,  by  a  'person  not 
tenant  In  possession,  or  defendant  on  record, 
does  not  make  him  a  party  to  the  suit  in  con- 
templation of  law,  so  as  to  conclude  his  rights. 

In  cmisidering  the  fourth  and  fifth  excep- 
tions. It  is  necessary  to  advert  to  the  fact  that 
the  plaintiffs  in  this  action  originally  were 
Anthony  Taurin  Chirac,  Matthew  Chapus  and 
Anna  Maria,  his  wife,  Matthew  Thevenon  and 
Maria,  his  wife,  and  Maria  Bonflls,  the  same 

Sirsons  having  been  plaintiffs  in  the  ejectment, 
uring  the  pendency  of  the  suit  the  plaintiffs 
obtained  leave  to  amend  their  declaration,  and 
did  amend  i^  by  introducing  the  name  of  John 
B.  E.  Bitarde  DRSportea,  as  husband  of  the  said 
Maria,  called,  at  tne  commencement  of  this  suit 
Maria  Bonflls.  To  this  amendment  no  objec- 
tion was  taken,  and  the  defendant  pleaded  to 
the  declaration,  so  amended,  the  general  issue. 
The  evidence  of  title  of  John  B.  Chirac,  de- 
ee»«ed,  being  introduced,  and  also  evidence  to 
prove  that  Anthony  T.  Chirac  and  the  female 
plaintiffs  were  heirs-at-law  of  John  B.  Chuao, 
•  It.  ed. 


the  defendant  then  prayed  the  court  to  direct 
the  jury  "that  they  ought  to  find  a  verdict  for 
the  defendant,  unless  they  are  satisfied  that  sJI 
the  plaintiffs  are  the  proper  heirs-at-law  of 
the  aforesaid  John  B.  Chirac,"  which  direction 
the  court  accordingly  gave.  The  probable  in- 
tention of  the  defendant  was  to  pray  an  In- 
struction to  the  jury,  that  unless  all  those  of 
the  plaintiffs  who  claimed  to  be  heirs  of  John 
B.  Cutirae,  should  establiah  their  titie,  the  suit 
could  not  be  maintained.  In  tiiis  view,  the 
opinion  of  *the  court  would  be  correct,  [*S02^ 
for  it  is  a  general  rule  that  no  recovery  can  be 
had  unless  all  the  plaintiffs  are  competent'  to 
maintain  the  suit.  If,  therefore,  the  title  fails 
as  to  one,  it  is  not  maintainable  in  favor  of  thtr 
others.  The  prOof  does  not,  under  such  circum- 
stances, meet  the  case  set  up  in  the  declaration. 
But,  framed  as  this  excepnon  actually  is,  the- 
direction  given  by  the  court  Is,  in  In  terms, 
erroneous.  It  was  not  necessary  to  prove  that 
all  the  plaintiffs  are  the  proper  heirs-at-law  of 
J.  B.  Chirac.  The  action  was  maintainable  if 
the  husbands  were  not  the  proper  heirs  of  J: 
B.  Chirac;  for,  in  right  of  their  wives,  they 
were  proper  parties  to  the  suit.  The  fonrtH  ex- 
ception M  therefore  well  taken. 

The  fifth  exceptiim  is  founded  on  the  tnp- 
posed  variance  between  the  writ  and  declara- 
tion, by  the  amendment,  introducing  the  hus- 
band of  Maria  Bonfils  upon  the  record.  The- 
court  held  this  variance  fatal  under  the  gen- 
eral issue.  It  is  observable  that  this  amend- 
ment was  made  under  an  order  of  the  court, 
and  was  not  objected  to,  on  the  record,  1^  the 
defendant;  and  that  the  general  issue  was  sub- 
sequently pleaded.  It  has  been  decided  in  thi» 
court,  that  the  allowance  or  disallowance  of 
amendments  is  not  matter  for  which  a  writ  of 
error  lies  here.  Variances  between  the  writ 
and  declaration  are,  in  general  matters,  proper 
for  pleas  in  abatement;  and  if,  in  any  case,  a 
variance  between  the  writ  and  declaration  can 
be  taken  advantage  of  by  the  defendant  in  the 
court  below.  It  seens  to  be  an  established  rule 
that  it  cannot  be  done  except  'upon  ['80S: 
oyer  of  the  original  writ,  granted  in  some 
proper  stage  of  the  cause.  The  existence  of 
sush  variance  forms  no  matter  of  controversy' 
upon  the  general  issue,  by  which  the  jury  are 
to  be  governed  in  forming  their  verdict.  In 
the  present  ease,  as  no  ob^eti<m  was  taken  t» 
the  amendment  upon  the  record,  it  must  be 
deemed  to  have  been  wiUved  by  the  defendant^ 
and  therefore  not  proper  to  be  insisted  upon 
at  the  trial.*  It  does  not  appear  on  the  record, 
whether  Maria  Bonfils  was  married  before  or 
pending  the  suit;  and  the  fact  might  have  » 
material  bearing  upon  the  propriety  of  grant- 
ing the  amendment,  since,  at  all  events,  if 
pending  the  suit,  it  would  not  of  itself  abate- 
tbe  suit;  and  the  objection  could  only  be  made 
available  by  a  plea  In  abatement.* 

Upon  the  wnole,  it  is  the  opinion  of  the 
court  that  there  is  error  in  the  directions  of  the 
Circuit  Court  in  the  four  last  exceptions,  and' 
contained  in  the  record,  and  for  this  cause  the 
judgment  must  be  reversed,  and  a  venire  facia» 
de  novo  awarded. 

1.  — See  Com.  Dlir.  Abatement,  O.  8:  Con. 
Pleader.  C.  13 :  2  Wlls.  Rep.  86,  8S4,  SOB ;  1  CblL 
Fl.  488.  489 ;  Stephens  on  Plead.  68,  428 ;  1  Saond. 
Rep.  818,  note  2,  la  Williams. 

2.  — Com.  DIs.  Abatement,  B.  42. 
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S04*]  £*Practice.  Chancery.  Mortgage.] 
FINLET,  Appellant, 

T. 

THE  PRESIDENT,  DIRECTORS  and  COM- 
PANY of  THE  BANK  OF  THB  UNITED 
STATES,  RespondentB. 


Althoocb,  fn  seneral,  all  enenmbraneen  most  be 
made  parties  to  a  bill  of  foreclosure,  yet  where  a 
decree  of  foreclosure  and  sale  waa  mad«  and  ex- 
ecuted, at  tbe  suit  of  a  aubspquent  mortgagee,  aad 
with  tue  consent  of  the  mortgageor.  it  not  appear- 
ing to  the  court  that  there  was  any  prior  encum- 
brance, tbe  proceedings  will  DOt  be  set  aside  upon 
the  application  of  the  morteageor,  la  order  to  let 
In  the  prior  mortgagee,  who  ought  regularly  to 
hare  been  made  a  par^,  unless  It  be  necessary  to 
prerent  frremediabie  mlacbl^. 

Qunre^  Whether  such  a  practice  be  admissible 
In  any  case. 

Bat  in  such  a  case  the  prior  encumbrancers  are 
not  bound  by  tbe  decree  In  a  suit  to  which  tbey 
are  not  made  parties:  and  the  purchasers  under 
tbe  Mle  take  subject  to  the  prior  liens. 


THIS  cause  was  argued  hy  Mr.  Bibb  for  tbe 
appellant/  and  by  Mr.  Webster  for  the 
reBpondenta. 


Mr.  Chief  Justice  HaTshall  delivered  the 

opinion  of  the  court: 

S06*]  "This  IB  a  bill  in  chancery  brought 
by  the  Bank  of  the  United  States  against 
James  Finley,  to  obtain  a  decree  for  the  sale 
of  property  mortgaged  for  the  security  of  a 
debt  due  to  the  bank. 

The  mortgage  deed  was  executed  on  the  2Sth 
of  September,  1822,  and  contains  a  recital  of 
debts  due  to  the  hank  to  the  amount  of  $6^0, 
on  account  of  which  a  note  was  executed  on 
that  day  to  the  bank  for  that  sum,  payable  six- 
ty days  after  date.  At  the  November  term  of 
the  Circuit  Court  of  the  United  States  for  the 
district  of  Kentucky,  the  bill  was  filed,  stating 
the  consent  of  the  mortgagor  to  an  immediate 
sale  of  the  mortgaged  property,  although  the 
day  of  payment  was  not  arrived;  and  on  the 
same  day  an  answer  was  filed  consenting  to  a 
decree  for  the  sale.  A  decree  was  immediate- 
ly entered,  by  consent  of  parties,  directing  the 
marshal  to  sell  the  property.  The  court  then 
proceeds  to  direct  tbe  marshal,  after  deducting 
the  expenses  of  sale,  his  commission,  and  the 
costs,  to  pay  to  the  buik  tbe  sum  of  98>2^i 
with  interest  from  the  date  of  the  note.  The 
sale  was  made  in  pursuance  of  the  decree,  and 
the  report  thereof  was  returned  to  the  court  by 
the  marshal. 

At  the  succeeding  term,  William  Coleman 
filed  his  petition,  stating,  among  other  things, 
that  he  neld  a  prior  mortgage  on  the  same 
lands,  and  praying  that  he  >^ht  be  made  a 
party  defendant  to  the  suit.  £u8  petition  was 
rejected,  and  he  prayed  an  appeal  to  this  court, 
SOC*}  which  *ha8  Iwen  dismissed  as  Irregu- 


1. — He  cited  tbe  following  authorities,  to  show 
that  all  encumbrance.'s,  or  persons  hsTlns  an  In- 
terest existing  at  the  commencement  of  tbe  suit, 
must  be  made  parties  to  a  bill  of  foreclosure,  or 
they  will  not  be  bound  by  tbe  decree:  Haines  <r. 
Beach,  8  Johns.  Ch.  Rep.  459,  460;  Ensworth  t. 
Lambert,  4  Jobna.  Cb.  Bw.  60fi;  H'Oown 
Gerks,  6  Johns.  Hep.  450,  and  the  antborltles  col 
lected  In  those 
480 


larly  granted.  After  dismissing  this  petition, 
the  Circuit  Court  pronounced  a  decree  affirm- 
ing the  sale  made  by  the  marshal,  and  directing 
the  credit  to  which  Finley  should  be  entitled 
for  the  money  paid  out  of  its  proceeds  to  the 
bank.  This  decree  also  considers  the  debt  doe 
to  the  bank  as  amounting  to  $6,240,  with  inter- 
est from  the  date  of  the  note. 

The  mortgage  to  Coleman  is  filed,  and  ap- 
pears to  be  dated  three  days  anterior  to  that 
made  to  the  bank.  A  suit  to  obtain  a  sale  of 
the  premises  was  instituted  in  the  State  Court 
in  March,  1823,  and  was  depending  when  the 
final  decree  was  pronounced  at  the  suit  of  the 
bank.  After  the  final  decree  had  been  pro- 
nounced, Finley  filed  a  petition,  praying  that 
the  sale  and  decree  might  be  set  aside,  alT^jn^ 
among  other  reasons  therefor,  that  Coleman, 
the  prior  mortgagee,  had  not  been  made  a  par- 
ty, although  the  existence  of  his  mortgage  was 
Imown  to  the  bank. 

The  prayer  of  tbe  petition  was  rejected,  and 
Finley  has  appealed  to  this  court.  The  counsel 
for  the  pl^ntiff  in  error  insists  that  this  decree 
ought  to  be  reversed,  because  it  vas  pro- 
nounced in  a  case  in  which  proper  parties  were 
not  before  the  court. 

It  cannot  be  doubted  that  Coleman  ought 
regularly  to  have  been  a  party  defendant,  and 
that  had  the  existence  of  his  mortgage  been 
known  to  the  court,  no  decree  ought  to  have 
been  pronounced  in  the  cause  until  he  was  in- 
troduced into  it.  But  this  fact  was  kept  out  of 
view  nntil  *the  decree  was  pronounced,  [*S07 
the  sale  made,  the  money  paid  to  the  creator, 
and  the  report  of  his  proceedings  returned  by 
the  marshal.  If  the  manner  in  which  the  sale 
was  made,  and  the  money  directed  to  be  paid, 
be  unusual  and  exceptional,  it  was  done  by 
consent,  and  the  error  is  not  imputable  to  the 
court.  The  only  question  presented  to 
judges  by  this  petition  was,  whether  a  decree, 
completely  executed  by  a  sale  of  the  property 
and  payment  of  the  purchase  money,  should 
be  set  aside,  and  the  suit  re-instated  for  the 
purpose  of  introducing  a  party  who  ought  reg- 
ularly to  have  been  an  original  defendant,  but 
who  was  not  shown,  by  any  proceedings  in  the 
cause,  to  be  concerned  in  interest  until  the  de- 
cree was  made  and  executed.  There  would 
certainly  be  great  inconvenience  in  such  a 
practice;  and,  If  it  be  admissible  in  any  case, 
on  which  the  court  gives  no  opinion,  it  must  be 
where  the  mischief  resulting  from  a  rejection 
of  the  petition  would  be  irremediable.  This  is 
not  shown  to  be  a  case  of  that  description. 
Coleman's  mortgage  cannot  be  affected  by  this 
decree.  His  ri^ts  cannot  be  extinguished  by 
it.  His  suit  in  the  State  Court  wilt  proceed  as 
if  this  decree  had  never  been  pronounced.  The 
purchasers  under  the  decree  of  the  Circuit 
Court  take  the  land  subject  to  prior  encum- 
brances, and  have  probably  taken  this  encum- 
brance into  consideration  in  the  price  given  for 
the  land.  But,  be  this  as  it  may,  they  do  not 
complain,  or  object  to  their  purchase,  in  conse- 
quence of  the  cloud  hanging  over  the  title. 
Coleman's  rights  cannot  *be  affected;  [*308 
and  if  Finley  has  suffered  by  selling  his  land 
subject  to  a  Hen.  it  is  an  injury  which  he  has 
knowingly  brought  upon  himself.  This  is  not, 
then,  a  case  for  such  an  extraordinary  measura 
as  opening  a  decree  made  by  consent,  after  it 
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has  been  earned  into  execution,  on  the  petition 
•of  the  party  who  has  given  that  consent.  We 
do  not  think  the  decree  is  erroneous  because 
the  prior  mortgagee  was  not  made  a  defendant, 
the  fact  not  having  appeared  to  the  court  un- 
til the  decree  was  complete^  executed. 

But  in  the  diBposition  of  the  money  produced 
1^  the  sale,  a  Bmall  miatake  appears  to  have 
been  made.  There  were  some  previous  debts 
'due  from  Finley  to  the  bank,  amounting  to 
46,240,  which  appear  to  have  been  absorb^  in 
the  note  given  .for  that  sum  on  the  28th  of  Sep- 
tember, 1822,  payable  sixty  days  after  date,  to 
secure  the  payment  of  which  the  mortgage 
deed  was  executed.  If  this  note  carried  inter- 
«st  from  ito  date,  that  fact  does  not  appear,  and 
cannot  Ue  presumed.  The  mortgage  deed  does 
not  purport  to  secure  the  payment  of  such  in- 
terest. Yet  the  decree  of  the  Circuit  Court 
subjects  the  mortgaged  property  to  its  payment. 
This  error  ought  to  be  corrected,  and  may  yet 
be  corrected  in  the  Circuit  Court.  It  does  not 
Affect  the  sale.  In  all  other  respects  the  decree 
is  to  be  affirmed. 

Decree. — ^This  cause  came  toi  to  be  arsued, 
«te.  On  c<Ri8ideration  whereof,  this  court  Is  of 
opinion  that  there  is  no  error  in  the  decree  for 
ue  sale  of  the  mortgaged  premises  in  the  bill 
"mentioned,  the  same  being  made  by 
«(m8ent;  nor  in  the  final  decree  confirming  the 
report  of  the  marshal,  except  so  far  as  it  di- 
rects that  the  note  in  the  deed  of  mortgage 
moitioned  should  carry  interest  from  its  date, 
whereas  interest  should  be  computed  from  the 
^7  on  which  the  said  note  was  made  payable, 
which  was  sixty  days  after  its  date.  The  said 
decree,  therefore,  is  erroneous,  so  far  as  re- 
spects the  computation  of  interest  before  the 
said  note  became  payable,  and  is  so  far  re- 
versed, and  is,  in  all  other  respects,  affirmed. 
And  the  cause  is  remanded  to  the  said  Circuit 
Court,  tiiat  the  said  decree  may  be  reformed  so 
far  as  it  is  herein  declared  to  be  erroneous. 
And  the  parties  are  to  pay  their  own  costs. 


[Statute  of  Limitations.] 
WBTZELL  T.  BUSSABD. 


An  acknowledgment  of  a  debt  which  will  take  a 
case  oat  of  the  statate  of  limitations,  milst  be  un- 
^nallfled  and  uDconditlonal. 

If  It  be  connected  with  cIrcumBtances  which,  In 
any  manner,  affect  the  clatm,  or  if  It  be  condi- 
tional. It  may  amotiDt  to  a  new  assumnalt.  for 
which  the  old  debt  Is  a  sufflcleat  consideration : 
or  If  It  be  construed  to  revive  the  original  debt, 
that  revival  Is  conditional,  and  the  performance 

Note. — Statute  ot  llmltationR. 

As  to  limitations  of  actions  tn  equity  cases,  see 
note  to  Thomas  v.  Hawea,  1,0  Wheat.  146. 

A  new  promise  which  will  remove  the  bar  of  tb'! 
statute  01  limitations  must  be  positive  and  une- 
quivocal :  and  If  a  new  promise  Is  to  he  raised  by 
Implication  of  law  from  an  acknowledgment, 
tbere  must  be  an  unqualified  acknowIedKment  of  n 
SQbelstlng  debt,  In  unequivocal  languatre.  which 
the  party  Is  liable  and  willing  to  pta.  Van 
Kemen  v.  Psrmelee.  2  N.  623 ;  BloooKOOd  v. 
Bnien,  8  N.  T.  3A2 :  Bell  v.  Morrison.  1  Pet.  S51 ; 
Hnlbert  v.  Nlchol,  20  Bua.  464 ;  16  Wend.  284. 
«  Xi.  ed. 


of  the  condition,  or  a  readiness  to  perform  It, 
must  be  shown. 

Tbus,  where  an  action  was  brought,  on  a  prom- 
ise In  writing  to  deliver  a  quantity  of  powder, 
and  the  orlclnal   asBumpslt  being  satisfactorily 

(iroved,  the  defendant  relied  upon  the  statute  of 
Imitations;  *aud  one  witness  deposed  that  ['SlO 
the  defendant  told  him  that  tbe  plaintiff  need  noi 
have  sued  him ;  for  if  he  had  come  forward  and 
settled  certain  claims  which  defendant  bad  against 
him,  the  defendant  would  have  glv^n  him  his 

Eowder.  To  -another  witness  defendant  said  that 
e  should  be  ready  to  deliver  tbe  powder  whenever 
the  plaintiff  settled  a  suit  which  Dr.  E.  had 
brought  against  him,  etc.  Held,  that  those  decla- 
rations did  not  amount  to  an  unqualified  and  un- 
conditional acknowledgment  of  tbe  debt,  but  that 
the  plaintiff  ought  to  nave  proved  a  performance, 
or  a  readiness  to  jmrform  the  condition  on  which 
the  new  promise  was  made. 

THIS  cause  was  argued  by  Mr.  Swann  for 
the  plainti£F/  mni  by  iSx.  Jones  and  Mr. 
Key  for  the  defendant.' 

Mr.  Chief  Justice  Marshall  delivered  the 
opinion  of  the  cnnrt: 

This  was  an  action  of  assumpsit  brought  by 
the  plaintiff  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columbia,  and  county 
of  Waahington,  on  a  promise  in  writing  to  de- 
liver a  quantity  of  powder.    The  defendant 

fdeaded  the  general  issue,  and  the  statute  of 
imitations.  The  originsil  assumpsit  having 
been  satisfactorily  proved,  the  plaintiff,  to  sup- 
port the  second  issue,  introduced  a  witness  who 
swore  that  the  defendant,  in  a  conversation 
with  him  soon  after  the  commencement  of  the 
suit,  said  that  the  plaintiff  need  not  have  sued 
him,  for  if  he  had  come  forward  and  settled 
certain  claims  which  the  defendant  had  against 
him,  the  defendant  would  have  given  him 
•his  powder.  To  another  witness  who  ['SIJ 
spoke  to  him  before  the  commencement  of  the 
suit,  at  the  instance  of  the  plaintifft  be  said 
that  he  should  be  reac^  to  deliver  the  powder 
whenever  the  plaintiff  settled  a  suit  which 
Doctor  Ewell  had  brought  against  him  in  the 
District  Court  of  Alexandria.  Other  witnesses 
proved  declarations  of  the  same  import. 

The  defendant  demurrer  to  this  testimony, 
and  the  plaintiff  joined  in  demurrer.  The 
court  gave  jud^ent  in  favor  of  the  defendant; 
and  the  plaintiff  has  brought  his  cause,  1^  a 
writ  of  error,  into  this  court. 

It  is  contended,  on  the  part  of  the  plain^ff, 
that  he  has  proved  an  acknowledgmein  of  the 
debt,  and  that  such  acknowledgment,  accord- 
ing to  a  lon^  series  of  decisions,  revives  the 
onginal  promise,  or  lays  a  foundation  on  which 
the  law  raises  a  new  promise. 

1. — He  cited  Swan  v.  Sowell,  2  Barnw.  and  Aid. 
Rep.  769;  Leaper  v.  Tatton,  16  Bast's  Rep.  420; 
Satk.  29;  Slubry  v.  Cbamplin.  4  Johns.  Rep.  461. 

2. — They  cited  Clementson  t.  Williams,  8 
Cranch,  72;  Bush  v.  Barnard,  8  Johns.  Rep.  407. 


To  take  tbe  case  out  of  the  statute  of  limita- 
tions by  an  acknowledgment  or  promise,  a  present 
indebtedness  must  be  admitted,  which  tho  party  Ip 
willing  to  pay,  and  an  express  promise  to  pay.  oi- 
evidence  from  which  an  Impliea  promlsr  mav  be 
fairly  Inferred.  Arnold  v.  Dexter,  4  Mas.  122; 
Bk.  of  Alexandria  v.  Clarke,  2  Cranch.  C.  C.  4d4; 
Clementson  v.  Williams,  8  Cranch,  T2 ;  Moore  v. 
Bk.  of  CoInmblR,  6  Pet.  86;  Otterback  v.  Brown, 
2  McArthur,  641 ;  Cowen  v.  Magauran.  Wall.  -Tr. 
C.  C  66;  Jenkins  v.  Boyle,  2  Cranch,  C.  C.  120: 
Yonng  V.  Wetzel.  3  Cranch,  C.  C.  358 :  Thompson 
T.  Peters,  12  Wheat  665 ;  Moore  v.  Bk.  of  Col.  S 
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The  English,  aa  well  aa  American  books,  are 
filled  with  deciaiona  which  support  this  general 
proposition.  An  unqualifieti  admiesion  that 
the  debt  is  due  at  the  tune,  has  alwajra  been  held 
to  remove  the  bar  created  by  the  statute.  But 
where  the  terms  of  the  acknowledgment  are  in 
any  degree  equivocal,  or  where  some  qualiflca- 
ti<m  has  been  annexed  to  the  admission,  the 
qyeation  whether  the  declarations  of  the  party 
amount  to  an  acknowledgment,  of  an  existing 
debt  on  which  Um  law  will  raise  an  assumpsit 
has  been  differently  determined. 

Leaper  v.  Tatton,  16  East's  Ben.'  420,  was  a 
suit  i^fainst  the  acceptor  of  a  bill  of  exchange, 
812*]  "who  pleaded  the  statute  of  limitations. 
At  the  trial,  the  plaintiff  offered  a  witness  who 
swore  that  the  defendant,  when  applied  to  for 
payment,  aaid  that  be  had  been  liable,  but  was 
not  liable  then,  because  the  bill  was  out  of  date. 
He  acknowledged  his  acceptance,  hut  said  he 
would  not  pay  it;  that  it  was  not  in  his  power 
io  pay  it.  A  verdict  was  taken  for  the  plain- 
tiff; and,  on  a  motion  for  a  new  trial,  Lord  El- 
lenborough  said:  "As  to  the  sufficiency  of  the 
evidence  of  the  promise,  it  was  an  acknowledg- 
ment by  the  defendant  tiiat  he  had  not  paid 
the  bill.  Mid  that  he  could  not  pay  it;  and  as 
the  limitation  of  the  statute  is  only  a  pre- 
sumptive payment,  if  his  own  acknowledgment 
that  he  has  not  paid  be  shown,  it  does  away 
the  statute."  Bayley,  J.,  said  the  acknowledg- 
ment was  evidence  of  a  debt:  acknowledging 
bis  acceptance,  and  that  he  had  not  paid  it, 
creates  a  debt.   The  rule  was  discharged. 

Although,  in  this  case,  the  d<'fendant  did  not 
expressly  admit  the  existence  of  the  debt,  the 
imptieatiou  is  irresistible.  The  reason  he  as- 
signs for  not  being  liable  is,  that  the  bill  is  out 
of  date,  and  his  reason  for  not  paying  it  is  his 
inabilily.  The  court  so  understood  the  testi- 
mony; and  Lord  EUenborough  speaks  of  his 


aoknowledgmmt  aa  amounting  to  an  admission 
that  he  had  not  paid  the  bill,  and  could  not 
pay  it- 

In  the  case  of  Swan  v.  Sowell,  S  Barnw.  k 
Aid.  789,  Bayley,  J.,  says  that  if  a  party  ad- 
mits the  debt,  and  does  not  say  that  it  is  satis- 
fled,  or  refuses  to  pay  it,  alleging  at  the  time 
an  insufficient  excuse  for  not  paying  it,  the  law 
will,  in  "these  cases,  raise,  an  iipplied  [*S1S 
promise  to  pay  the  debt  then  acknowledged  to 
be  due. 

The  language  of  Mr.  Justice  Bayley  is  not 
entirely  free  from  doubt.  If,  Inr  "insufficient 
excuse,"  he  means  an  excuse  which  in  itself  im- 
plies an  admission  that  the  debt  remains  due 
except  for  the  bar  created  by  the  act  of  limita- 
tions, the  proposition  is  undoubtedly  supported 
the  general  .course  of  the  cases.  But  if  his 
dedarauon  eirtends  to  an  excuse  which,  if  true, 
furnishes  a  real  objection  to  the  payment  of  tiie 
claim,  in  whole  or  in  part,  we  think  it  is  liUd 
down  too  broadly. 

Both  the  English  and  American  cases  are 
very  well  summed  up  in  a  note  in  4  Johns. 
Rep.  469,  note  b.  The  current  of  the  English 
decisions  seems  to  be  in  favor  of  the  principle 
that  any  expressions  which  amount  to  an  admis- 
sion that  the  debt  was  originally  due,  and  has 
not  been  paid,  will  remove  tiia  bar  created  by 
the  act,  and  revive  the  originU  assumpsit.  The 
decisions,  however,  aa  to  this  point,  have  not 
been  entirely  uniform.  In  Coltman  v.  Marsh, 
3  Taunt.  Rep.  380,  on  a  motion  to  set  aside  a 
nonsuit  in  a  case  in  which  the  statute  of  limi- 
tations had  been  pleaded,  it  appeared  that  the 
defendant  had  said  to  the  plaintiff,  "I  owe  yon 
not  a  farthing,  for  it  is  more  than  six  years 
since."  It  was  contended  that  these  words 
ought  to  have  been  left  to  the  jury;  but  the 
court  refused  the  motion.    So,  in  the  ease 


Pet.  86;  Nlcholls  v.  Warflcld.  2  Cranch,  C.  C 
429 :  Reynold  v.  Calvert,  3  Cranch.  C.  C.  211. 

If  tbe  promise  be  conditional,  the  remedy  is  not 
revived,  unless  the  condition  Is  performed,  nor 
can  parment  be  enforced  except  oh  the  terms  pru- 

Sosed.  Read  v.  WllfeiDson,  2  Wash.  C.  C.  S14 ; 
iampsbell  v.  Ooodman,  6  ftfcLean,  189;  Lonsdalo 
V.  Brown,  4  Wash.  C.  C.  148 ;  Davia  v.  VanZandt, 
2  Cranch,  C.  C.  208;  CatUedge  v.  West,  2  Den. 
S77;  Wakeman  Sherman.  9  N.  Y.  85;  Bush  v. 
Barnard,  8  John.  407;  TorapMns  v.  Brown,  1 
Den.  247. 

The  acknowledgment  by  one  partner  after  dlsso- 
Intlon,  or  by  one  of  two  Joint  makers,  not  sufD- 
clent  to  revive  the  debt  as  to  the  others.  Bell  v. 
Morrison,  1  Pet  3G9;  Hubert  t.  NlcolU  20  Bun. 
464. 

Mention  oC  demand  In  deed  of  trust  for  credit? 
ors,  or  schedule  of  insolvent's  estate,  snfflclent  ac- 
knowledgment to  take  It  out  of  tbe  statute.  King 
V.  Riddle,  7  Cranch,  168 ;  Bowie  v.  Henderson,  8 
Wheat  514. 

Acknowledgment  by  personal  representatives  of 
deceased  debtor,  not  sufficient.  Tbompson  v.  Pe- 
ters, 12  Wheat.  566. 

A  state  statute  of  limitations  canQot  bar  the 
DToaecutton  of  action  for  Infringement  of  patent. 
In  a  federal  court.  Bead  T.  BCIIlM,  8  Fish's  Fat. 
Csa.  310. 

The  statute  of  llmitatioDS  of  the  state  may  be 
pleaded  as  a  defense  to  an  action  in  the  Circuit 
Court  for  Infringement  of  a  patent  Rich  v.  Rkk- 
etts.  7  Blatchf.  1'3(). 

Coupons  cut  from  bonds  retain  the  same  char- 
acter as  security  as  the  bond,  and  do  not.  by  being 
detached,  become  simple  contract  debts.  City  v. 
Lamson.  9  Wall.  477. 

.  Tbe  enumeration  of  a  debt  In  a  schedule  to  a 
petition  for  discharge  In  Insolvency,  Is  not  sneb 
an  admission  of  tbe  debt  as  can  remove  the  bar 
of  the  statute.  Georgia  Ins.  Co.  v.  BUIcott,  Tanej* 
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130;  Matter  of  KlUKSley,  7  Am.  L.  Reg.  N.  8. 
423;  1  Bank.  Reg.  66. 

When  a  debtor  admits  a  certain  sum  as  due,  and 
denies  that  a  larger  sum  claimed  Is  due,  a  payment 
of  the  amount  admitted  cannot  tie  treated  as  a 
payment  on  account  of  the  larger  sum  denied,  so 
as  to  take  the  claim  for  auch  larger  sum  out  of 
the  statute.    U.  S.  v.  Wilder,  13  Wall.  254. 

Acknowledgment  before  debt  barred,  sufficient : 
atate  atatute  governs.  Re  Reed,  11  Bank.  Reg. 
94. 

Tbe  evidence  of  new  promise  must  show  an  ex- 
press promise  to  pay,  absolute  or  conditional, 
made  to  the  creditor  or  some  one  acting  for  him, 
or  to  some  one  In  his  interest  who  may  be  ex- 
pected to  communicate  It  to  him.  Wakeman  v. 
Sherman,  9  N.  Y.  85 ;  Meyerhofl  v.  Proellch,  27 
Week.  R.  258;  Slbert  v.  Wilder,  16  Kan.  176; 
Wlnterton  v.  Wloterton,  2  Ilnn,  230, 

Under  the  present  statute  In  New  Tork,  an  ac 
knowledgment,  or  new  promise,  relied  on  to  tnki 
the  case  out  of  tbe  limitation,  must  be  in  wrltins, 
signed  by  the  party  soueht  to  be  charged.  N.  Y. 
Code,  Civ.  Pro.  s.  396 :  Esselstyn  v.  Weeks,  2  Abb. 
Pr.  272 ;  S.  C.  12  N.  Y.  635 :  Adger  v.  Allston.  IS 
Wall.  565,  561. 

This  statute  does  not  alter  tbe  requisite  ac- 
knowledgment or  new  promise,  but  only  requlrea 
It  to  be  algned,  and  the  date  of  the  writing  may 
be  shown  by  parol.  Kincald  v.  Archibald,  73  N. 
Y.  189;  arg  10  Hun.  9. 

Tbe  Above  section  of  the  N.  Y.  Code  provide* 
that  "this  section  does  not  alter  the  effect  of  a 
payment  of  principal  or  interest."  N.  Y.  Code, 
Civ.  Pro.  B.  635. 

Payment  of  interest  by  maker  of  note  In  th* 
name  of,  and  as  agent  for,  an  Indorser,  and  a  sab- 
sequent  approval  of  tbe  act  by  the  Indorser,  wlth- 
knowledge  of  the  fitcts,  Is,  as  to '  the  llmltRtlon, 
equally  Mndlng  on  bim  as  a  ps^ment  by  hImMlf. 
First  Nat.  Bk.  v.  Ballon,  49  N.  T.  165, 
'    Oral  evidence  Is  competeiit  to  connect  tbe  new 
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of  Leaper  Tatton,  18  East's  Rep.  420,  the 
defendant  aaid  "that  he  had  been  liable, 
S14*]  *but  was  not  liable  then,  because  the 
bill  was  out  of  date."  Lord  Ellenborou^h 
held,  at  Nisi  Pruis,  that  this  might  be  consid- 
ered as  no  more  "than  pleading  the  statute  of 
limitationB  in  his  own  person;"  and  the  tct- 
dict  was  taken  on  other  worda  spoken  at  the 
same  time.  Yet  these  words  imply  veir  strongs 
ly  that  the  d^t  was  original^  due,  and  ronains 
unpaid. 

Some  of  the  American  cases  proceed  on  the 
idea  of  a  new  promise,  for  which  the  ancient 
debt  is  a  sufficient  consideration;  and  this  is  a 
distinction  of  great  importance,  where  ^e  ac> 
knowledgment  is  connected  wiUi  anything  re- 
quired by  the  defendant. 

In  the  ease  of  dementsoa  t.  Williams,  8 
Cranch's  Bep.  72,  this  court  expressed  the 
opinion  that  the  doctrine  of  reriving  debts 
barred  by  the  act  of  limitations,  had  been  car- 
ried full  as  far  as  it  ought  to  be  carried,  and 
that  the  statutes  on  that  subject  ought  to  be 
construed  like  other  statutes,  so  as  to  effect  the 
intention  of  tiie  l^slature.  In  that  case,  a 
declaration  by  one  partner  that  the  account  was 
originally  due,  and  that  he  had  never  paid  it, 
and  did  not  know  that  it  had  ever  been  paid, 
but  supposed  his  partner  had  discharged  it, 
was  declared  to  be  insufficient  to  take  the  case 
out  of  the  statute.  It  is  true  that  the  partner- 
ship was  dissolved  when  this  declaration  was 
made,  but  the  court  did  not  put  the  case  on 
that  point.  It  was  determined  on  the  insuffi- 
ciency of  the  acknowledgment.  We  think, 
upon  the  principles  expressed  by  the  court  in 
316*]  the  case  in  8  Cranch's  Rep.  that  an  'ac- 
knowledgment which  will  revive  the  original 
cause  of  action  must  be  unqualified  and  uncon- 
ditional.  It  must  show  positively  that  the  debt 


written  promise  with  the  original  debt.    laley  t. 

Jewltt.  2  Mete.  168,  173. 

Promise  to  paj  wben  able  Is  Insafflclent  without 
fTldence  of  tne  ability  to  pay.  Thompklns  v. 
Brown,  1  Den.  247 ;  Chandler  v.  Qlover,  82  Fenn. 
St.  609. 

Ability  to  psy  may  be  Inferred  from  clrcumstan- 
reB,  aa  that  be  was  in  business  and  kept  open 
store.  Lonsdale  t.  Brown.  4 'Wash.  C.  C.  86;  Bv«r- 
son  T.  Carpenter,  17  Wend.  4lft.  422. 

Defendant  may  controvert  Ms  ability  to  pay. 
Dnffle  T.  Phllltps,  31  Ala.  571. 

The  statute  requiring  a  new  promise  to  be  fn 
wrltlni;  does  not  prescribe  any  new  rule  of  evi- 
dence uf  part  payment ;  and  part  payment  may  be 

R roved  by  ora^  admissions  of  the  debtor,  mnt 
at.  Bank      Ballou,  49  N.  T.  155 ;  2  Laos,  120 : 
Smith  V.  Ryan,  66  N.  Y.  852. 

Part  payment  must  be  of  something  of  value, 
and  not  a  mere  Indorsement  or  deduction,  and 
nnder  clrcftmstancea  showing  a  recognition  of  the 
debt  and  a  willingness  to  pay  it.  Blanchard  v. 
Blanchard.  122  Mass.  558 ;  B.  C.  28  Am.  R.  897 : 
Smith  V.  Ryan,  66  N.  Y.  352 ;  Plt^ett  v.  Klne,  84 
Barb.  193 :  Harper  v.  Falrley.  58  N.  Y.  442 ;  Uver- 
more  t.  Rand,  26  N.  H.  86. 

Compnlaory  payment  is  not  enough.  Morgan  v. 
Bevnolds.  L.  B.  7  K  498;  B.  C  2  Uoak*s  Bng.  811. 
and  cas.  cit. 

The  effect  of  part  payment  Is  not  Impaired  by 
evidence  that  he  supposed  the  part  payment  would 
eztlngaiab  the  whole.  Carrington  v.  Crocker,  37  N. 
Y.  836:  S.  C.  4  Abb.  Pr.  N.  8.  335. 

Bat  the  effect  of  part  payment  may  be  repelled 
by  proof  showing  that  toe  debtor,  at  the  time  of 
making  it,  exprrasly  disputed  the  balance  or  the 
item  now  contested.  Peck  v.  N.  Y.  etc..  8.  Co.  6 
Bosw.  226,  2.<tT. 

An  Indorsement  la  snfllclent  to  go  to  the  Jury,  If 
In  the  handwriting  of  defendant,  or  of  the  creditor 
who  fa  ainee  deoMued.  RIslej  T.  Wlghtman,  18 
•.I.,  ed.  ^ 


SIS 


ii  due  in  whole  or  In  part  If  It  be  connected 
with  circumstances  which  in  any  manner  affect 
the  claim,  or,  if  it  be  conditional,  it  may 
amount  to  a  new  assumpsit  for  which  the  old 
debt  is  a  sufficient  consideration;  or  if  it  be 
construed  to  revive  the  original  debt>  that  re- 
vival is  conditional,  and  the  performance  of  the 
condition,  or  a  readiness  to  perform  it.  must 
be  shown. 

In  the  case  at  bar,  the  defendant  said  to  one 
witness  that  if  the  plaintiff  had  come  forward 
and  settled  certain  claims  the  defendant  had 
against  him  he  would  have  given  him  his  pow- 
der; and  to  another  be  said  "he  should  be 
ready  to  deliver  the  powder  whenever  the 
plaintiff  settled  a  suit  wnieh  Doctor  Ewell  had 
brought  against  defendant  in  the  court  of 
Alexandria,  on  account  of  a  patent-right  and 
machine  sold  to  him  by  the  plaintiff." 

These  declarations  do  not  amount  to  an  un- 
qualified and  unconditional  acknowledgment 
that  the  original  debt  was  justly  demandable. 
Tbey  assert  a  counter  claim  on  the  part  of 
the  defendant,  which  he  was  determined  to 
oppose  to  that  of  the  plaintiff.  He  did  not 
mean  to  give  validity  to  the  plaintiff's  claim, 
but  on  condition  that  his  own  should  be  satis- 
fied. These  declarations,  therefore,  cannot  be 
construed  into  a  revival  of  the  original  cause 
of  action,  unless  that  be  done  on  which  the 
revival  was  made  to  depend.  It  may  be  con- 
sidered as  a  new  promise,  for  which  'the  [*316 
old  debt  is  a  sufficient  consideration,  and  the 
plaintiff  ought  to  prove  a  performance,  or  a 
readine^  to  perform,  the  condition  on  which 
the  promise  was  made, 

A  distinction  seems  to  have  been  taken  in 
England  between  a  promise  to  pay  a  sum  of 
money,  and  a  contract  for  the  performance  of 
a  particular  act.  In  Boydell  v.  Dnimmond,  2 
Campb.  N.  P.  Rep.  157,  Lord  Ellenborough 

Hun,  163  165;  Rosebom  v.  Bllllneton,  17  John. 
182;  See  also  Knight  v.  Clements,  45  Ala.  89. 

When  an  executor  Inserted  In  the.  Inventory  of 
the  estate,  a  note  given  by  himself,  which  was 
then  outlawed,  held  sufficient  acknowledgment  In 
writing.  Morrow  t.  Morrow,  12  Hun.  386 ;  Ross  t. 
Ross.  6  Hun,  80;  Klncald  v.  Archibald,  10  Hun, 
8;  73  N.  Y.  189;  Heath  v.  GreiinGll.  61  Barb. 
190;  Clark  t.  Van  Amburg,  14  Hun.  557. 

A  note  Indorsed  by  defendant  as  purt  payment, 
or  as  security  for  part  of  his  indebtedness,  is  suf- 
ficient.   Smith  v.  Ryan,  66  N.  Y.  352. 

So,  payment  of  Interest  by  one  of  two  Joint 
debtors,  by  direction  of  the  other.  Halsht  v.  Av- 
ery. 16  Hnn.  252. 

The  partial  payment  must  be  clearly  established, 
and  not  a  matter  of  conjecture.  Hulbert  v.  NIcol. 
20  Hun,  454 ;  Burr  v.  Burr.  28  Penn.  284 ;  Bar- 
clay's Appeal,  84  Penn.  69;  Knlgbt  v.  Clementa, 
45  Ala.  8!). 

The  code  of  N.  Y.  does  not  require  that  the 
time  when  the  acknowledgment  or  promise  was 
made  should  appear  In  the  writing,  and  parol  evi- 
dence of  date,  or  to  correct  nn  error  In  a  date, 
may  be  given.    Klncald  T.  Arcbltnid,  78  N.  Y. 

isd. 

As  to  when  payment  will  be  construed  as  a 
new  promise  removing  the  bar  of  the  statute,  see 
Bowe  V.  Gano.  9  Hun,  6;  Smlth  v.  Velie,  60  N.  Y. 
106 :  Rich  V.  Nlag.  Sav.  Bk.,  8  Hud,  481 ;  Pursell 
V.  Fry,  19  Hun.  695. 

Mere  proof  of  plalntlfTs  account  containing 
credits  in  favor  of  defendant  without  other  prool 
of  an  account  or  demand  in  favor  of  defendant 
against  the  plaintiff,  will  not  take  the  case  out  of 
the  statute.  Cuck  v.  Qnackenbusb.  18  Hnn.  107; 
see  Davis  v.  Smith,  48  Vt  62. 

An  admission  In  a  letter  written  on  Sunday,  that 
a  debt  Is  unpaid  Is  sufficient  to  remove  the  Mr  of 
the  statute.  Ajers  v.  Bane,  SO  Iowa,  608;  See 
Thomas  t.  Hunter,  29  Ud.  408, 
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said:  "If  a  man  acknowledges  the  existence  of 
a  debt  barred  by  the  statute,  the  law  baa  been 
supposed  to  raise  a  new  promise  to  pay  it,  and 
thus  the  remedy  is  revived;  but  no  such  effect 
can  be  given  to  an  acknowledgment  where  the 
cause  of  action  arises  from  the  doing,  or  omit- 
ting to  do,  some  act,  at  a  particular  moment,  in 
breach  of  a  contract." 

But,  without  placing  the  cause  on  this  dis- 
tinction, the  court  is  of  opinion  that  the  or^- 
nal  cause  of  action  ii  not  revived,  and  that  there 
is  no  error  in  the  judgment.  -  ■ 

Judgment  aflBrmed  with  costa.' 


SIO*]      [*Demumr  to  Evldenoe.] 


.  FOWLB 

T, 

THE  COMMON  COUNCIL  OF  ALEXANDRIA. 


No  Judgment  can  be  rendered  upon  a  demurrer 
to  evidence  uDtll  there  Is  a  joinder  In  demurrer; 
nnd  Issue  cannot  be  Joined  upon  tbe  demurrer  so 
long  ea  there  Is  any  matter  ox  fact  In  controrerBy 
between  tbe  parties. 

Tbe  demurrer  to  evidence  must  state  fiicts,  and 
not  merely  tbe  evidence  condnciDg  to  prove  them. 

One  partv  cannot  Insist  upon  tbe  other  party 
joining  In  demurrer,  without  distinctly  admitting 
upon  the  record,  every  fact,  and  even'  conclusion, 
which  the  evidence  given  for  bis  adversary  con- 
daced  to  prove. 

Where  tbe  demurrer  to  evidence  Is  detective  In 
these  respects,  and  judgment  has,  notwltbstand- 
Ing,  beeu    rendered  upon  It  for  the  party  demur- 


1. — The  courts  both  In  tbts  country  and  in  Eng- 
laod,  have  freqnently  expre^Bod  tbeir  regret  thnt. 
In  construing  tne  statute  of  limitations,  tbe  orig- 
inal text  had  not  been  more  slrlctly  adhcrnd  to,  so 
as  to  effectuate  the  Intention  of  the  legislature, 
proceeding  upon  the  reasonable  presumption  fur- 
nished by  tbe  lapse  of  time  and  upon  the  salutary 
policy  of  discouraging  vexatious  litigation.  Bee 
Bryan  t.  Borsman,  4  East's  Rep.  509 ;  Ward  v. 
Hunter,  6  Taont.  Rep.  210 ;  Branaran  v.  Wharton, 
1  Barnw.  ft  Aid.  468;  Bartley  v.  Faulkner,  3 
Barnw.  &  Aid.  288.  Mr.  Evans,  in  tbe  notes  to  bis 
Translation  of  Pothler  on  Oblieatlons,  speaking  of 
Bryan  v.  Horaman,  has  the  loliowtng  ol»ervatlons, 
817*1  which  *are  marked  by  tbe  Independent  spir- 
it of  that  able  writer;  "Tbe  diicislon  was  certamly 
In  conformity  with  the  series  of  precedents  upon 
the  subject ;  but.  as  to  the  general  precedent  of  ad- 
berlng  to  tbe  mere  authority  of  former  cases,  in  op- 
position to  tbe  positive  terms  of  an  act  of  parlia- 
ment, or  an  estaolisbed  maxim  of  law,  of  placing  a 
secondary  above  a  prlmarv  authority,  much  doubt 
may  fairly,  and  without  disrespect,  be  entertained. 
Where  the  return  to  tbe  ancient  principle  would  be 
attended  with  material  detriment,  as  disturbing 
titles  to  real  estates  beld  under  the  sanction  of 
rules  which,  however  erroneous  In  themselves, 
have  been  established  by  a  series  of  precedents,  tbu 
reason  for  an  adberence  to  the  precedents  evident- 
ly preponderates:  but  where  there  will  be  no  Im- 
mediate Inconvenience  beyond  the  Immediate  case, 
where  the  general  consequences  will  be  wholly 
prospective,  I  cannot  bat  adbere  to  the  opinion 
(which  1  have,  perhaps,  expressed  with  obtrusive 
repetition)  that  the  courts  oiE  justice  have  as  much 
authority  now  to  restore  the  law  as  they  have  had 
before  to  sabvert  it:  and  that  a  correct  principle 
of  law  Is  an  antbority  entitled  to  a  higher  respect 
than  an  erroneous  set  of  precedents.  Considering 
the  law,  however,  upon  this  particular  subject  as 
now  beyond  the  reach  of  argument,  and  aware 
how  much  my  own  opinion,  upon  the  effect  of  pre- 
484 


ring,  by  the  court  below,  the  judgment  will  be  it- 
versed  In  thia  court,  and  a  new  trial  awarded. 


THIS  cause  was  argued  by  "Mr.  Webster  and 
Mr.  Swan  for  tbe  plaintiff,'  and  by  Hr. 
Jonea  and-Mr.  Taylor  for  the  defendants.  But, 
as  it  was  determined  by  tbe  court  upon  de- 
fects in  the  demurrer  to  evidence,  it  baa  not 
hem  thoiwht  necessary  to  report  the  arguments 
of  counsel. 


Mr.  Justice  Stoty  delivered  tbe  oplidon  of 
tbe  court: 

•This  is  a  writ  of  error  from  the  Cir-  [*821 
cuit  Court  sitting  at  Alexandria  for  the  District 
of  Columbia.  The  original  action  was  brought 
against  tbe  defendants  to  recover  damages  as- 
serted to  have  been  sustained  by  tbe  plaintiff, 
in  consequence  of  the  neglect  of  the  defendants 
to  take  due  bonds  and  security  from  one  Phillip 
G.  Marsteller,  licensed  by  them  as  an  auctioneer 
for  the  yeara  1815,  1816,  1817  and  1818,  ac- 
cording to  tbe  express  provisions  of  the  statute 
in  this  behalf  enacted. 

At  the  trial  below,  upon  tbe  general  issue, 
one  of  the  principal  points  in  controversy  was, 
whether  the  said  Marsteller  was,  in  fact,  li- 
censed by  tbe  defendants  as  an  auctioneer  dur- 
ing the  years  above  stated;  and  both  parties 
introduced  a  good  deal  of  evidence  for  the  pur- 
pose of  supporting  or  repelling  tbe  presump- 
tion of  the  fact.  The  defendants  demurred  to 
tbe  evidence  as  insufficient  to  maintain  the 
plaintiff's  action,  and  the  record  itself  contains 


2. — They  cited,  as  to  the  liability  of  corporat'ons 
In  a  private  action  for  neglect  of  their  duties,  and 
consequent  damages  sustained  by  indlvlduala,  Tai^ 
borough  V.  Bank  of  England,  16  Kant's  Ilea  6,  and 
Kiddle  V.  Proprietors,  etc.  7  Mass.  Rep.  1&. 


cedent.  Is  different  from  that  which  usually  pre' 
vails  In  practice.  I  think  It  not  irrelevant  to  sns>- 
gest  to  persons  whose  claims  are  barred  by  tiM 
statute,  and  who  wish  to  obtain  an  acknowledg* 
ment  of  tbe  subsistence  of  the  debt,  and  utility  of 
filing  a  bill  of  discovery,  obliging  the  defendant  to 
state  whether  the  debt  was  contracted,  and  wbetb* 
er  It  has  been  paid.  If  the  subsistence  of  the  debt 
Is  admitted,  and  without  perjury  It  cannot  be  de- 
nied, it  will  not.  If  there  Is  any  con^ency  of 
decision,  be  of  an?  avail  to  add  a  claim  to  the  drk 
teetion  of  the  statute."  2  Evans'  transL  Potalor 
Obllg.  Appendix,  No.  XV.,  p.  12B,  note  b.  Hr.  Ser- 
jeant Williams  also  remarks  that,  "after  all.  It 
might,  perhaps,  have  been  aa  well  If  the  letter  of 
the  statute  had  been  strictly  adhered  to;  It  is  an 
extremely  beneficial  law.  On  which,  as  it  has  been 
observed,  the  security  ox  all  men  depends,  and  is. 
therefore,  to  be  favored.  Oreen  v.  Revltt,  2  Salk. 
Rep.  421,  422.    And  although  it  will  now  and  then 

(irevent  a  man  from  recovering  an  honest  debt,  yet 
t  Is  hia  own  fault  that  be  postponed  bin  action  ao 
long;  beside  which,  the  permitting  of  evidence  of 
promises  and  acknowledgments,  within  the  alx 
years,  seems  to  *be  a  dangerous  Inlet  to  [*81A 
perjury,"    2  Williams'  Saund.  64  b.  note. 

Is  the  countries  governed  by  tbe  Roman  civil 
law,  a  much  more  liberal  rule  of  interpretation 
has  been  always  applied  to  their  ordinances  of 
prescription  or  limitation.  Thus,  In  France,  though 
a  positive  acknowledgment  of  the  debt  Is  suffi- 
cient to  Interrupt  the  running  of  the  prescription, 
yet  a  verbal  acknowledgment,  when  the  debt  ex- 
ceeds 100  llvrea  can  be  of  no  use  to  the  creditor, 
ns  the  French  law  requires  all  contracts  exceeding 
that  amount  (now  160  francs.  Code  Civ.  Nap.  No. 
1341)  to  be  In  writing;  and  this  statute  of  franda 
has  also  been  very  strictly  adhered  to  1^  tbe 
courts  of  justice  In  that  country.  Pothtcr,  Des 
OWIg.  No.  660.  688 ;  Ersklne's  Inst.  Law  of  Scot- 
land b.  8,  tit.  7,  8.  10.   But  what  la  called  tbe  d»- 
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tlie  whole  evidence  introduced  at  the  trial,  aa 
well  that  arising  from  the  testimony  of  wit- 
nesses as  that  arising  from  written  documents. 
There  is  no  joinder  in  demurrer  on  the  record, 
which  is  probably  a  mere  defect  in  the  tran- 
BCi-i[>t,  as  tbe  court  proceeded  to  give  judgment 
upon  tlie  demurrer,  in  favor  of  defendants. 
Without  a  joinder  in  demurrer,  no  such  judg- 
ment could  be  properly  entered ;  and  such  join- 
der ought  not  to  have  been  required  or  per- 
mitted  while  there  was  any  matter  of  fact  in 
controversy  between  the  parties. 
$23*]  'Indeed,  the  nature  of  the  proceedings 
upon  a  demurrer  to  evidence  seems  to  have 
been  totally  misunderatood  in  the  present  case. 
It  Is  no  part  of  the  object  of  such  proceedings 
to  bring  before  the  court  an  investigation  of 
the  facts  in  dispute,  or  to  weigh  the  force  of 
testimony  or  the  presumptions  arising  from  the 
evidence.  That  is  the  proper  province  of  the 
jury.  The  true  and  proper  object  of  such  a 
demurrer  is  to  refer  to  the  court  the  law  aris- 
ing from  facts.  It  supposes,  therefore,  the 
facts  to  be  already  admitted  and  asoertained, 
and  that  nothing  remains  bnt  for  the  court  to 
apply  the  law  to  those  facts.  This  doctrine  is 
dearly  established  by  the  authorities,  and  is 
expounded  in  a  very  able  manner  by  Lord  Chief 
Justice  Eyre;  in  delivering  the  opinion  of  all 
the  judges  in  the  case  of  Gibson  v.  Hunter,  be- 
fore the  House  of  Lords.  2  H.  BI.  Rep.  187. 
It  was  there  held  that  no  party  could  insist  up- 
on the  other  party's  joining  in  demurrer,  with- 
out distinctly  admitting,  upon  tbe  record,  every 
fact,  and  every  conclusion,  which  the  evidence 
given  for  his  adversary  conduced  to  prove.  If, 
therefore,  there  is  parol  evidence  in  tbe  case 
which  is  loose  and  indeterminate,  and  may  be 
am>lted  with  more  or  less  effect  to  the  jury,  or 
evidence  tit  ciraunstanoes  which  is  meant  to 

dsorj  oath  maj  be  tendered  to  tbe  debtor  fn  a 
m&Duer  somewhat  similar  to  a  bill  of  discovery,  as 
MKgeBted  by  Ur.  Evans.  Potbler.  Des  Obtlg.  No. 
fipO,  084 ;  Code  Civ.  Nap.  art  227S.  That  admlra- 
Me  system  of  Jurisprudence  wblch  forms  tbe  basis 
pi  the  municipal  law  of  all  Europe  (except  Eng. 
Iipd)  Is  strongly  Imbued  with  the  principles  on 
which  tbe  rules  for  the  preecrlption  or  limitation 
of  actions  are  founded.  Msuy  of  the  eminent  Judg- 
es who  have  snccesslvely  sdomed  the  equity  tribu- 
nals of  England  have  expressed  their  strong  sense 
of  the  provident  wisdom  of  these  principles,  de- 
rived from  a  deep  knowledge  of  human  nature, 
nnd  adopted  from  a  due  regard  to  the  peace  and 
order  of  society.  See  Cas.  temp.  King,  156 ;  i  Bro. 
Ch.  Cas.  269;  1  Ball  A  Beatt.  156;  2  Jac.  &  Walk. 
140.  And  for  the  doctrines  of  this  court  aa  to  the 
npplicatlon  of  the  analogy  of  tbe  statute  of  llmlta- 
tloDs  of  possessory,  action,  etc.  In  equity,  see 
Rimendorf  v.  -  Taylor,  ante,  Vol.  X.,  p.  152,  168, 
and  note  a ;  lb.  p.  177 ;  Prevost  v.  Graiz,  ante.  Vol. 

VI.  p.  504 ;  Thomas  v.  Harvle's  Heirs,  ante  Vol.  X. 
p.  146 ;  Hughes  v.  Edwards.  Vol.  IX,  p.  489,  497. 
And.  aa  to  tbe  presumption  of  erants  from  the 
lapse  of  time,  see  RIcard  v.  Williams,  ante.  Vol. 

VII.  p,  59,  109. 

Tbe  judKea  In  this  country  have  recently  shown 
a  RtrooR  disposition  to  break  through  the  chain  of 
lathorttles  by  wblch  a  mere  actcnowieagmpnt  or 
the  existence  of  a  debt  has  been  permitted  to  take 
the  case  out  of  the  statute  of  limitations  of  per- 
sonal actions.  See  the  very  able  Judgment  of  Mr. 
Justice  Spencer  In  Sands  v.  Gelston,  16  Johns. 
Rep.  511,  In  which  a  powerful  effort  Is  made  to 
rescne  the  statute  from  a  aeries  of  mlsrepreseota- 
81»"J  tlons  which  has  •nearly  destroyed  Its  effl- 
facy,  Seo,  also,  Roosevelt  v.  Hark,  6  Johns.  Ch, 
Rf".  2«fi.  21)0.  where  the  nuthprltv  of  Sands  v. 
Gelston  Is  recognized  by  Mr.  Chancellor  Kent,  and 
ilip  I'rlnclplc  Is  nsserted.  that  an  ncknowlodgment, 
to  take  a  case  out  of  the  statute  of  limitatloDB, 
must  be  of  a  present,  subsisting  debt:  and.  If  tbo 
e  l4.  ed. 


operate  beyond  the  proof  of  the  existence  of 
those  circumstances,  and  to  conduce  to  the 
proof  of  other  facts,  the  party  demurring  must 
admit  the  facts  of  whioh  the  evidence  is  so 
loose,  indeterminate  and  circumstantial,  before 
the  court  can  compel  the  other  side  to  join 
'therein.  And  if  ^ere  should  be  such  [*8as 
a  joinder  without  such  admission,  leaving  the 
facts  unsettled  and  indeterminate,  it  is  a  suffi- 
cient reason  for  refusing  judgment  upon  the 
demurrer;  and  the  judgment,  if  any  is  ren- 
dered, is  liable  to  be  reversed  for  error.  In- 
deed, the  case  made  for  a  demurrer  to  evidence, 
is,  in  many  respects,  like  a  special  verdict.  It 
is  to  state  facts,  and  not  merely  testimony 
which  may  conduce  to  prove  them.  It  is  to  ad- 
mit whatever  the  jury  may  reasonably  infer 
from  the  evidence,  and  not  merely  the  dreum- 
stanees  which  form  a  ground  of  presumption. 
The  principal  difference  between  them  is,  that, 
upon  a  demurrer  to  evidence,  a  court  may 
infer,  in  favor  of  the  party  joining  in  demurrer, 
every  fact  of  which  toa  evidence  mi^ht  justify 
an  infermee;  whereas,  upon  a  specml  verdict, 
nothing  is  intmded  beyond  the  facts  found. 

Upon  examination  of  the  case  at  bar,  it  will 
be  at  once  perceived  that  the  demurrer  to  evi- 
dence, tried  by  the  principles  already  stated,  is 
fatally  defective.  The  defendants  have  de- 
murred, not  to  facts,  but  to  evidence  of  facts; 
not  to  positive  admissions,  but  to  mere  circum- 
stances of  presumption  introduced  on  the  oUier 
side.  The  plaintiff  endeavored  to  prove,  by 
circnmstantiu  evidence,  that  the  oefnidants 
granted  a  license  toMarstellerasan  auctioneer. 
The  defendants  not  only  did  not  admit  the 
existence  of  such  a  license,  bnt  they  introduced 
testimony  to  disprove  the  fact.  Even  if  the 
demurrer  could  be  considered  as  being  exclu- 
sively taken  to  the  'plaintiff's  evidenoe,  [*SSd 

acknowledgment  be  quallfletf  so  as  to  repel  the 
presumption  of  a  promise  to  pa7t  tt  Is  not  erldenca 
of  a  promise  to  pay. 

In  the  case  referred  to  In  the  text,  of  Clement- 
son  V.  Wllilams.  8  Crancb's  Rep.  72.  this  court 
sUted  that  It  bad  "been  frequently  decided  that 
an  acknowledgment  of  a  debt  barred  br  tbe  stat- 
ute of  limitations  takes  the  esse  out  of  the  statute, 
and  revives  the  orl^nal  cause  of  action.  So  far 
as  decisions  bave  gone  on  this  point,  principles 
may  be  considered  as  settled,  and^  tbe  courts  will 
not  lightly  unsettle  them.  Bnt  thev  bave  gone 
full  aa  far  as  they  ought  to  be  carried,  and  this 
court  Is  not  tncllued  to  extend  tbem.  The  statute 
of  limitations  Is  entitled  to  the  same  respect  with 
other  statutes,  and  ought  not  to  be  explained 
away."  The  court  proceed  to  observe  that.  In  the 
case  then  In  Judgment,  there  was  "no  promise, 
conditional  or  unconditional ;  but  a  simple  ac- 
knowledgment." This  acknowledgment  goes  to  thn 
original  Justice  of  the  account;  but  tnis  Is  i  <t 
enough.  Tbe  statute  of  limitations  was  not  enact- 
ed to  protect  persons  from  claims  fictitious  in 
their  origin,  but  from  ancient  claims,  whether 
well  or  Dt  founded,  which  may  have  tieen  dis- 
charged, but  the  evidence  of  discharge  may  he  lost. 
It  Is  sot,  then,  sufficient  to  take  the  case  out  of 
the  act,  that  the  claim  should  be  proved,  or  he 
acknowledged  to  have  been  originally  Just;  the 
acknowledgment  must  go  to  the  fact  that  It  Is  still 
due.  In  the  case  nt  osr  the  acknowtedzment  of 
J.  Clarke  Is,  that  be  had  not  discharged  the  ac- 
count presented  to  blm,  but  he  does  not  say  that  It 
was  not  discharged.  His  partner  may  have  paid 
it  wltbout  tbe  knowledge  of  Clarke;  and,  conse- 
quently, the  declaration  of  Clarke  that  be  had  not 
himself  paid  It,  and  that  he  did  not  know  whether 
his  partner  had  paid  It  or  not.  Is  no  proof  that  the 
debt  remains  due,  and  therefore  Is  not  such  an 
acknowledgment  as  will  take  tbe  case  oat  of  tbe 
statute  of  limitations." 
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It  ought  not  to  have  been  allowed  without  a 
distinct  admission  of  the  facts  which  that  evi- 
dence conduced  to  prove.  But  when  the  de- 
murrer was  BO  framed  aa  to  let  in  the  defend- 
ant's evidence,  and  thus  to  rebut  what  the  other 
Bide  aimed  to  establish,  and  to  overthrow  the 
presumptions  arising  therefrom,  by  counter 
presumptions,  it  was  the  duty  of  the  Circuit 
Court  to  overrule  the  demurrer,  as  incorrect, 
and  untenable  in  principle.  Tbe  question  re- 
ferred by  it  to  the  court  was  not  a  question  of 
law,  but  of  fact, 

ThiB  being,  then,  the  posture  of  the  case,  the  ^ 
next  consideration  is,  wbat  is  the  proper  duty 
of  this  court,  sitting  in  error.  It  Is,  undoubt- 
edly, to  reverse  the  judgment,  and  award  a 
venire  facias  de  novo.  We  may  say,  as  was 
said  by  the  judges  in  Gibson  v.  Hunter,  that 
thie  demurrer  has  been  so  incautiously  framed 
that  there  is  no  manner  of  certainty  in  the  state 
of  facts  upon  which  any  judgment  can  be 
founded.  Under  Buch  a  predicament,  the  set* 
tied  practice  is,  to  award  a  new  trial,  upon  the 
ground  that  the  issue  between  the  parties,  in 
effect,  lias  not  been  tried. 

Judgment  reversed,  and  a  venire  facias  de 
BOVD  awarded.* 


S26»]  ['Local  Law.] 

PILE^  et  ol..  Plaintiffs  in  Error,' 

T. 

BOULDIN  et  al..  Defendants  in  Error. 

Under  the  statute  of  limltattoas  of  Tennessee  of 
1797,  e.  48,  B.  4,  peaceable  and  uninterrupted  pos- 
aeBxlon,  claiminz  to  hold  the  land  adverse  to  the 
claims  of  all  other  persona,  for  eeveii  years,  ander 
a  grant,  or  deed  of  conveyance  founded  npon  a 
irraot,  Btves  a  complete  title  to  the  person  who  has 
the  pouesilon. 

THTS  cause  was  argued  by  Mr.  Isaacs  for  the 
plaintiffs  in  error,  no  counsel  appearing 
for  the  defendants  in  errw. 

Mr.  Justice  Duvall  delivered  the  opinion 
of  the  court: 

This  cause  is  brought  up  b;^  writ  of  error 
from  the  judgment  of  the  (Srcuit  Court  for  the 
district  of  West  Tennessee. 

The  lessee  of  Bouldin  and  others,  who  were 
plaintiffs  in  the  court  below,  brought  an  eject- 
ment against  Conrad  Piles  and  others,  for  a 
tract  of  land  containing  2,600  acres,  lying  in 
Overton  county,  on  Wolf  River,  granted  by 
the  state  of  North  Carolina,  by  patent  dated 
July  10,  1788,  to  Thomas  and  Robert  King, 
who,  by  deed  bearing  date  25th  of  March, 
1793,  for  a  valuable  consideration,  conveyed 
the  same  to  David  Ross,  of  Virginia.  Ross,  by 
326*]  his  last  will  and  testament,  'duly 
proved  and  recorded,  devised  the  same  to  his 
four  children,  namely,  Eliza  Myers,  wife  of 
Jacob  Myers,  Amanda  A.  Duffield,  wife  of 
John  Dumeld,  Frederick  A.  Rosa,  and  David 
Sobs,  Jun.,  the  lessors  of  the  plaintiff,  as  ten- 
ants in  common  in  fee. 

1.-^0^  United  States  Bank  v.  Smith,  ante,  p. 


The  defendant.  Piles,  rested  his  defense  on 
the  location  of  several  f^rants  which  were  offered 
in  evidence  on  the  trial:-  (1)  A  grant  dated 
24th  of  December,  1708,  founded  on  a  warrant 
dated  10th  of  March,  1780,  by  the  state  of 
North  Carolina,  to  Henry  Rowan,  for  a  tract 
containing  320  acres,  called  Walnut  Grove,  ly- 
ing in  Hawkins  county,  on  Spring  Creek.  (2) 
A  grant  bearing  the  same  date,  and  founded  on 
the  same  warrant,  by  the  state  of  North  Caro- 
lina to  Henry  Rowan,  for  another  tract  con- 
taining 320  acres,  adjoining  Walnut  Grove,  and 
^  having  the  same  banning.  Thit  tract  was 
conveyed  by  deed  dated  22d  of  September. 
1800,  for  a  valuable  consideration,  to  Conrad 
Piles,  and  is  described  to  include  a  cabin 
known  by  the  name  of  Livingston's  cabin.  (3) 
A  grant  bearing  date  on  the  15th  of  August, 
1808,  to  Conrad  Piles,  by  the  state  of  Tennes- 
see, for  a  tract  lying  in  Overton  county,  on 
Rotton's  fork  of  Wolf  River,  containing  200 
acres;  and,  (4)  Another  tract  adjoining  the 
former,  containing  the  like  quantity,  granted 
by  patent  of  the  same  date  to  Conrad  Files. 
Piles  possessed  both  the  tracts  granted  to  Row- 
an ;  one  by  purchase,  the  other  by  a  parol  lease 
for  years.  Ail  these  tracts  located  on  the 
plat  exhibited  on  the  trial,  and  none  of  the  lo- 
cations were  contested.  The  title  "of  ["327 
the  plaintiffs  is  admitted  to  be  r^larly  de- 
duced from  the  first  patentee. 

The  defendants  read  in  evidence  the  two 
grants  before  mentioned  from  the  state  of  North 
Carolina  to  Henry  Rowan,  for  320  acres  each; 
the  first  is  described  as  lying  in  Hawkins  coun- 
ty, "beginning  on  two  hickories,  an  ash,  and  a 
Spanish  oak,  on  the  north  side  of  Spring 
Creek;  running  north  50  poles  to  a  stake;  west 
335  poles  to  a  stake;  south  167  poles  to  a  stake, 
crossing  Spring  Creek}  east  335  polea  to  a 
stake;  and  thence  to  the  beginning."  The  sec- 
ond tract  has  the  same  beginning,  calls  "to  ad- 
join the  Urst;  running  east  335  poles  to  a 
stake;  north  167  poles  to  a  stake;  west  33S 
poles  to  a  stake;  then  to  the  beginning."  Also, 
two  grants  from  the  state  of  Tennessee  to  him- 
self for  200  acres  each,  dated  15th  of  August, 
1808.  These  grants  interfere  with  tiie  plain- 
tiff's grant  of  2,S00  acres,  and  cover  all  the  land 
of  which  the  defendant  was  in  possession  with- 
in the  bounds  of  the  plaintifTs  grant  at  the 
commencement  of  the  suit,  viz.,  the  I7th  of 
October,  1817.  Nearly  one-half  of  Rowan's 
tract,  called  Walnut  Grove,  is  included  within 
the  tract  for  which  the  ejectment  is  brought; 
the  settlement  called  Livingston's  cabin  lies 
principally  in  that  part  of  Walnut  Grove  thus 
running  foul  of  the  tract  owned  by  the  lessors 
of  the  plaintiff.  Helm's  improvement  is  con- 
tained partly  in  Walnut  Grove,  and  within  one 
of  the  tracts  of  200  acres  granted  to  Piles, 
which  is  included  almost  wholly  in  the  tract  of 
■  the  lessors  of  the  plaintiff,  and  includes  both 
Livingston's  cabin  and  Helm's  "settle-  [*32S 
ment.  Piles  has  made  another  settlement  in- 
cluded in  the  tract  called  Walnut  Grove,  a  part 
of  which  is  contained  within  the  lines  of  tlie 
tract  for  which  the  ejectment  is  brought. 

The  defendant,  Piles,  proved  that  the  jpranta 
before  mentioned,  to  Rowan  and  to  himself, 
covered  all  the  lands  of  which  he  was  possessed 
within  the  grant  of  the  plaintiffs;  he  also  proved 

WbeM.  11. 
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tiiat  the  ^ant  of  Walnut  Grove  to  Rowan  in- 
cluded Livingston's  cabin  as  represented  on 
tbe  plat,  and  that  he  had  been  in  the  peaceable 
possession  thereof  for  more  than  eight  years  be- 
fore the  commencement  of  this  suit;  and  that 
be  had  also  been  in  possession  of  a  piece  of 
ground  within  one  of  the  grants  to  himaelf, 
and  vhich  is  also  within  the  plaintifTa  grant, 
and  which  he  had  held  and  cultivated  more 
than  eight  years  before  the  commencement  of 
this  suit;  and  relied  on  the  statute  of  limita- 
tions. It  was  also  proved  that  Rowan,  in 
1800,  had  made  a  parol  lease  of  the  tract  called 
Walnut  Grove,  to  one  Helm,  for  six  years,  in 
consideration  of  certain  improvements;  that 
Helm  took  possession,  built  ^  cabin,  and 
cleared  a  few  acres  of  land;  that,  in  the  fall  of 
1807»  Piles  bought  his  lease,  and  agreed  to 
make  the  further  improvonents  stipulated,  and 
return  the  possession  to  Rowan;  that  he  took 
possession  immediately,  and  continued  in  pos- 
session, claiming  for  himself,  and  not  as  tenant 
for  Rowan,  though  he  did  not  mention  his 
«laim  until  after  Ik  had  bought  Helm's  lease. 

Under  these  circumstances,  the  defendant, 
Piles,  by  his  counsel;  moved  the  court  to  In- 
S99*]  struct  *the  jury  that  if  the  deed  from 
Rowan  to  Files  contained,  in  its  first  ^art,  a 
sufficiently  certain  description,  according  to 
tbe  evidence,  of  the  land  included  in  Rowan's 
first  grant,  that  then  they  should  disregard  any 
subsequent  description  therein  which  snould  be 
repugnant  to  said  first  description.  And, 
also  to  charge  the  jury  that  if  the  deed  from 
Bowan  to  the  defendant  did  not  cover  said 
land,  ^et,  that  if  they  believed  the  defendant 
went  mto  possession  of  the  land  contained  in 
the  said  first  grant  to  Rowan,  under  the  lease 
from  Rowan  to  Helm,  as  stated  in  the  evidence, 
the  defendant  could  defend  himself  in  this 
action  of  ejectment,  as  tenant  of  Rowan,  with- 
out  making  his  landlord  a  defendant;  that,  as 
between  Rownn  and  the  defendant,  he,  the  de- 
fendant, could  not  change  the  nature  of  his 
possesaion.  but  that  the  same  would  operate 
for  Rowan's  benefit  to  perfect  his  title  under 
the  statute  of  limitations  as  against  the  plaintiff 
and  persons  claiming  under  adversary  grants; 
and  that,  if  the  defendant's  possession  had  per- 
fected Rowan's  title,  and  made  it  a  better  title 
than  the  plaintiff's,  then,  the  defendant  having 
shown  a  better  outstanding  title,  the  plaintiff 
-would  not  be  entitled  to  recover.  Which  in- 
structions the  court  refused  to  give,  but  in- 
structed the  jury  that  Piles  could  not  avail 
himself  of  the  statute,  and  that  his  deed  from 
Rowan,  by  l^al  construction,  did  not  cover 
the  land  included  in  Rowan's  first  grant.  From 
this  opinion  of  the  court  an  exception  was 
taken,  and  the  cause  Is  now  before  this  court 
for  revision. 

380*]  *The  eounid  for  the  plaintiffs  in  error 
insists  that  the  Cirenit  Court  erred  on  both 
points. 

The  two  grants  to  Rowan  begin  at  the  sune 
place,  have  the  same  form  and  dimensions,  and 
contain  the  same  quantity  of  land.  The  deed 
from  Rowan  to  Piles  adopts  th*  courses  and 
distances  of  the  second  grant  precisely,  and  pro- 
ceeds to  describe  it  as  including  the  cabin  com- 
monly called  Idvineston's  camn;  but  Irving- 
•ton's  cabin  ii  IndiMed  in  tlie  first  grant  callol 
«  li.  ed. 


Walnut  Grove.  The  counsel  for  tie  plaintiJTa 
in  error  contend  that  if  the  first  grant  is  not 
conv^ed  by  the  deed,  it  is,  at  least,  doubtful 
which  of  the  two  tracts  was  intended  to  be  con- 
veyed; and  that,  therefore,  it  was  a  question  of 
location  to  be  settled  by  the  jury,  not  a  question 
of  law  to  be  decided  by  the  twurt.  But  this 
court  is  of  a  different  opinion.  Admitting  th<> 
universality  of  the  maxim,  de  jure  respondent 
judices,  de  facto  juratores,  it  will  not  be  denied 
that  it  is  the  province  of  the  court  to  decide  up- 
on the  force  and  legal  effect  of  a  sealed  instru- 
ment. The  deed  conveys,  by  metes  and  bounds, 
the  land  contained  in  the  second  grant  to 
Rowan,  corresponding  precisely,  in  courses  and 
distances,  from  the  Manning  to  the  given  line 
inclusiTe;  and  will  not  admit  of  the  oonstme- 
tion  that  the  first  tract,  called  Walnut  Grove, 
was  conveyed,  merely  because  it  includes  Liv- 
ingston's cabin.  The  description  in  the  deed 
was  full  and  complete  without  reference  to 
Livingston's  cabin,  the  mention  of  which  ap- 

fiears  evidently  to  be  a  mistake  from  inattention 
n  tbe  writer  of  the  deed,  and  •conveyed  [^asi 
no  ri^ht  or  interest  whatever  in  the  first  grant. 
And  it  is  conclusive,  in  the  construction  of  this 
deed,  that  it  could  not  have  been  the  intentitm 
of  either  party  that  the  tract  called  Walnut 
Grove  was  intended  to  be  conveyed,  that  it 
calls  to  h^in  "on  the  corner  of  the  Walnut 
Grove  tract."  There  is  no  error  in  the  judg- 
ment of  the  Circuit  Court  in  refusing  to  in- 
struct the  jury  according  to  the  flnt  prefer  of 
tbe  counsel  for  the  defendant. 

The  second  question  arises  upon  the  plea  of 
the  statute  of  limitations. 

By  the  4th  section  of  tbe  act  of  the  state  of 
Tennessee,  passed  in  the  year  1797,  ch.  48, 
peaceable  possession,  for  seven  years,  by  any 
person,  under  a  grant  or  deed  of  conveyance 
founded  upon  a  grant,  gives  a  complete  title  to 
the  perscm  who  has  the  possession ;  and  all  per- 
sons who  n^lect,  for  that  period,  to  prosecute 
their  claims,  are  declared  to  be  forever  barred. 
There  is  the  usual  saving  to  infants,  etc  In 
this  case,  the  record  affords  abundant  proof, 
which  is  uncontradicted,  that  Piles  had  peace- 
able and  uninterrupted  possesaion  of  all  the  set- 
tlements made  by  him,  comprehended  within 
the  lines  of  the  plaintiff's  grant,  and  claimed  to 
hold  the  same  as  his  own,  adverse  to  tbe  claims 
of  all  persons  whatever.  The  settlement  called 
Livingston's  cabin,  and  that  made  by  Helm, 
and  transferred  by  Helm  to  Piles,  are  inelnded 
in  his  own  grant  for  two  hundred  acres,  dated 
August  15,  1808,  and  also  within  the  plaintifTs 
grant,  and  principally  within  that  part  of 
Rowan's  first  "grant  which  interferes  f*SS8 
with  that  of  the  plaintiffs.  His  third  posses- 
sion is  contained  within  Rowan's  first  grant, 
which  interferes  with  the  plaintiff's  grant,  as 
has  already  been  stated.  All  these  possessions, 
being  founded  on  grants,  are  protected  by  the 
act  of  limitations,  the  provisions  of  which  arc 
too  plain  to  be  misunderstood.' 

On  this  point,  the  opinion  of  the  Circuit 
Court  is  reversed,  and  a  venire  facias  do  novo 
awarded.^ 


1. — ^Vlde  ante,  Somervllle  r.  Hamilton,  Tol  IT 

6 280 ;  Patton  v.  Baton.  Tol.  I.  p.  476 ;  M'lver  rl 
■min.  Vol.  II.  p.  25  j  H'Clunir  v.  Boss.  VoL  V.  n. 
118;  Walker  v.^mer,  VoL  IX  p.  Ml. 
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[Allen.   Local  Law.j 
DOE  ex  dem.  GOVERNEUR'S  HEIRS, 

ROBERTSON  et  al. 

An  alien  may  take  real  property,  1>r  grant, 
whether  from  the  state  or  a  private  cltfzeD,  and 
may  hold  the  same  until  bis  title  la  devested  hy  an 
Inquest  of  office,  or  some  eciulvalent  proceeding. 

The  act  of  assembly  of  Virginia  of  1779,  c.  13.  a. 
8,  secured  from  escheat  all  the  Interest  acquired  by 
aliens  in  real  property,  previous  to  the  Issuing  of 
the  patent,  and  left  the  rightn  acquired  by  tnem 
under  the  patent  to  be  determined  to  the  general 
principles  of  the  common  law. 

The  title  of  an  alien  thus  acQuIred  by  patent  In 
1784,  under  the  laws  of  Virginia,  and  subsequenrly 
confirmed  to  htm  by  a  legislative  act  of  Kentucky 
to  1706,  and  to  his  heirs,  and  their  grantees,  by  an 
act  in  the  same  state  In  1700,  will  overreach  a 

Srant  made  by  Vln;lnla,  to  a  citizen  In  1785,  and 
efeat  the  claim  of  all  penrona  holding  ander  aucb 
grant. 

These  leelslatlve  acta  were  valid,  under  the  com- 

etct  of  1789,  between  the  states  of  Virginia  and 
entacky. 

SSS*]  •rpHIS  was  an  action  of  ejectment 
X  brought  in  the  Circuit  Court  of  Ken- 
tucky, In  which  the  lessors  of  the  plaintiff  gave 
in  evidence  a  patent  trom  the  eomonwealth  of 
Virginia,  for  the  lands  in  controversy,  lying  in 
Kentucky,  to  Robertus  S.  Brantz,  then  an  alien, 
bearing  date  the  Hth  of  October,  1784,  found- 
ed on  a  land-office  treasury  warrant.  They  also 
gave  in  evidence  a  certificate  of  naturalization 
of  the  aaid  Brantz,  in  the  state  of  Maryland,  on 
the  8th  of  November,  1784,  and  an  act  of  the 
legislature  of  Kentucky,  passed  in  1796,  entitled. 
"An  act  for  the  relief  of  Robertus  Samuel 
Brantz,"  which  recited  that  he  was  an  alien 
when  the  patent  issued;  confirmed  his  estate  as 
fully  as  if  he  had  been  a  citizen  at  the  time  of 
the  grant,  with  a  proviso,  that  nothing  in  the 
act  diould  affect  the  right  or  title  of  any  other 
person  or  persons,  but  only  "the  right  which 
this  commonwealth  may  have  in  the  said  lands." 
The  said  Robertus  S.  Brantz  died  in  1797,  leav- 
ing a  son,  Johannes  Brantz,  an  alien,  incapa- 
ble of  inheriting  the  lands.   An  act  of  the  1^- 


Islature  of  Kentucky,  passed  December  9th, 
1790,  reciting  that  Robertus  S.  Brantz  had  de- 
parted this  life  indebted  to  Isaac  and  Nicholas- 
Govemeur;  that  Johannes  Brantz,  his  son  and 
executor,  and  an  'alien,  made  a  power  of  attor- 
ney to  the  said  N.  Govemeur  to  sell  the  lands- 
of  the  said  R.  S.  Brantz,  for  the  payment  of 
the  debt,  which  sale  had  been  made;  therefore 
"all  the  right  which  the  said  R.  S.  Brantz, 
had,  before,  and  at  his  death,"  and  the  right  of 
the  said  Johannes  Brantz  was  declared  to  be 
vested  in  •the  said  I.  and  N.  Govemeur,  [*S34 
"as  fully  as  if  the  said  Robertus  S.  Brantz 
had  done  in  his  life-time,  or  as  if  the  said  Jo- 
hannes Brantz  had  been  a  naturalized  citizen 
when  he  executed  the  power  of  attorney  for  the 
sale  and  conveyance  of  the  said  lands." 

The  defendants  claimed  title  under  a  grant 
of  the  commonwealth  of  Virginia,  dated  the  2d 
of  December,  1786,  to  one  Duncan  Rose,  and 
proved  a  regular  derivation  of  title  from  him. 

The  plaintifTs  thereupon  moved  the  court  to 
instruct  the  jury  that  if  they  found  that  the 
grants  to  R.  S.  Brantz  covered  the  lands  in  con- 
troversy, that  the  lessors  of  the  plaintifT  diily 
derive  title  under  N.  and  I.  Govemeur,  and 
that  R.  S.  Brantz  neither  conveyed  nor  devised 
those  lands,  and  left  no  heirs  capable  of  inher- 
iting them,  and  that  the  defendants  were  la 
possession  at  the  commencement  of  this  suit, 
that  the  verdict  should  be  for  the  plaintifT. 

The  defendants  moved  the  following  instruc- 
tions: 

1.  That  if  the  jury  find,  from  the  evidence, 
that  Robertus  S.  Brantz  was  an  alien  at  the 
time  when  the  patent  given  in  evidence  waa 
procured  by  him,  that  nothing  passed  to  hira 
by  said  grant,  but  that  it  was  yoiA. 

2.  That  if  RAwrtus  S.  Brantz  died,  leaving  his 
son  an  alien,  and  having  no  relations  who  were 
citizens  of  the  United  States,  or  of  any  of  the 
States,  then,  upon  his  death  without  htdrs,  the 
title,  if  it  had  passed  out  of  the  commonwealth 
by  the  patent,  was  immediately  vested  in  the 
commonwealth;  and  if  the  grant  to  Duncan 


-  titytx.- — Alienage,  effect  of  as  to  title. 

By  the  common  law  an  alien  may  take  by  pur- 
chase, by  grant  or  devise,  but  not  by  descent.  He 
has  not  capacl^  to  hold  land,  and  the  land  may  be 
seized  Into  the  bands  of  the  sovereign.  But  until 
the  lands  are  so  seized,  the  alien  has  complete  do- 
minion over  tbem.  People  v.  Conklin,  2  Hill.  N.  Y. 
67 ;  Wadsworth  v.  Wadsworth,  12  N.  Y.  876 ;  Jack- 
son V.  Lunn,  3  Johns,  Cas.  109 ;  Fairfax  v.  Hunt- 
er, 7  Craneb.  603 ;  Craig  v.  Radford,  S  Wheat.  6!)4  ; 
Jones  V.  UicHaaters,  20  Ho<ff.  8 ;  Levee  v.  McCar- 
tee,  6  Pet  102 :  Contee  v.  Godfrey.  1  Orancb,  C.  C. 
479;  Orr  v.  Hodgson,  4  Wheat.  453;  BoUerman  v. 
Blake,  11  N.  Y.  Week.  Dig.  666;  Hall  v.  Hall,  81 
N.  Y.  180. 

As  to  laws  of  Uaryland  on  this  sabJect,  see 
Spratt  v.  Spratt,  1  Fet.  343  ;  4  Pet.  393 ;  Matthews 
T.  Bae,  8  Cranch,  C.  C.  699. 

As  to  laws  of  Kentucky,  see  Beard  v.  Rowan,  1 
McLean,  186;  Buttenrorth'a  case,  1  Wood,  ft  U. 
823. 

As  to  the  statutes  of  Rhode  Island,  Cross  v.  Der- 
slle,  1  Wan.  6. 

One  bom  In  England  before  the  year  1766,  and 
who  Blwurs  resided  there,  as  an  alien,  and  could 
not  In  1796  take  lands  in  Haryiand  by  descent 
from  a  citizen  of  the  U.  S.  Dawson  v.  Godfrey,  4 
Cranch,  321. 

The  naturalization  of  the  father  In  179S  confers 
the  rights  of  citizenship  on  a  child  then  resident  in 
Scotland,  and  ncho  came  to  the  U.  8.  while  an  In- 
fant, and  prior  to  the  act  of  April  14,  1802.  ch. 
288,  by  virtue  of  tbla  last  act.  Campbell  v.  Oor^ 
don,  6  Cranch,  176. 

.  ^e  alienage  of  the  vendee  Is  not  aufDclent 
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ground  to  entitle  the  vendor  to  a  decree  resclndlns 
a  contract  for  tbe  sale  of  lands,  though  iterbaps  It 
might  afford  a  reason  for  denying  a  spedfle  per- 
formance against  a  vendee.   Hepbnm  t.  Dnnlap^  1 

Wheat.  187. 

A  native  of  France,  naturalized  In  the  T7.  8.  died 
In  1700,  seized  of  real  estate  In  Maryland.  Intss- 
tate,  leaving  belrs  natives  and  residents  of  Franca, 
held,  that  sucb  belrs  were  MiUtled  to  recover  the 
real  estate  hi  ejectment.  Chirac  v.  Chirac,  t 
Wheat  269. 

Where  one  dies,  leaving  Issue,  who  are  aliens,  tbe 
latter  are  not  deemed  bfs  belrs-at-Iaw ;  but  the  es- 
tate descends  to  his  next  of  kin  who  have  Inherita- 
ble blood,  in  the  same  manner  as  If  no  aucb  allea 
Issue  were  In  existence.  Orr  v.  Hodgson,  4  Wheat. 
453 ;  Blight  v.  Rochester,  7  Wheat.  635. 

British  subjects,  though  lw>m  before  the  revotu- 
tlou,  are  equally  Incapable  with  those  bom  sitbse- 

auent  to  that  event,  of  inheriting  or  transmitting 
lie  Inheritance  of  lands  in  tbis  country.  Ihld. 
Natural  bom  ^Itlsens  In  Uaryland  held  not  capa- 
ble of  taking  by  descent,  tbroogb  tbelr  father,  be 
being  an  alien  and  stUl  living.  UcC^eetj  v.  Somer- 
vllle.  9  Wheat.  S64. 

An  alien  mortgagee  may  come  Into  eqnlty  and 
have  the  property  pledged  for  tbe  security  of  bis 
debt  sold  for  tbe  pnrpose  of  raising  the  money. 
His  demand  Is  merely  a  personal 'one,  tbe  debt  be- 
ing considered  as  tbe  principal,  and  the  land  mere* 
ly  AS  an  incident.  Hughes  v.  Edwards.  9  Wheat.  48. 

The  settled  doctrine  of  this  country  Is.  that 
persons  bom  here,  but  who  left  the  eonatry  before 
the  declaration  of  independence  and  never  returned 
here,  became  an  alien,  and  incapable  of  taking  land 

Vheat.il. 
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Heirs,  v.  Bobestsoh  n  u. 


83fi 


SS5*]  *ltose,  from  the  oomnumwealth  of  Vir- 
ginia,  includes  the  land  In  eontroversy,  then 
ue  aet  of  Kentucky,  granting  the  land  to  N. 
and  L  Ooverneur,  cannot,  under  the  articles  of 
tha  compact  between  Virginia  and  Kentucky, 
overreach  the  grant  to  Duncan  Rose  from  the 
commonwealth  of  Virginia;  and  they  ought  to 
find  for  the  defendants. 

3.  That  the  plaintiff,  showing  no  title  or  con* 
neetion  with  Robertus  8.  Bruitz,  but  through 
and  by  virtue  of  the  act  of  Kentucky,  given 
in  evidence  by  plaintiff,  such  grant  from  Ken- 
tucky is,  by  virtue  of  the  3d  and  5th  articles  of 
the  compact  with  Virginia,  of  inferior  dignity, 
and  inoperative  to  overreach  the  grant  by  the 
state  of  Virginia  to  Duncan  Rose. 

4.  That  the  acts  of  Kentucky  of  1796  and 
1799,  given  in  evidence  by  the  plaintiff,  being 
in  pan  nmtwia,  are  to  be  taken  together;  that 
flie  latter  act  is  explained  by  the  former  and  by 
operation  of  said  two  acts,  and  of  the  said  com- 
pact between  Virginia  and  Kentucky,  the  title 
of  the  plaintiff,  as  offered  in  evidence  by  him, 

-  is  younger  in  date,  and  inferior  in  dignity,  and 
cannot  overreach  the  grant  to  Duncan  Rose,  so 
far  as  those  grants  conflict. 

6.  That  if  they  find  that  the  grant  to  Dun- 
can Kose,  given  in  evidence,  includes  the  land 
held  thereunder  by  the  defendants,  then  the 
grant  of  the  commonwealth  of  Kentucky,  in 
the  act  given  In  evidence  by  the  plaintiff,  is 
the  junior  and  inferior  claim  of  tiple,  and  the 
jury  ought  to  find  for  the  defendants. 
SS6*]  *Tbe  judges  of  the  Circuit  Court  be- 
ing divided  iu  opinion  upon  the  instructions 
moved,  the  division  was  certified  to  this  court. 

The  counsel  for  the  plaintiff  made  the  follow- 
ing points: 

1.  That  Robertus  S.  Brantz,  both  at  eonunon 
law,  and  by  the  special  provisions  of  the  act  of 
^rginia  of  1779,  e.  18,  s.  3,  upon  his  naturali- 
lation,  took  and  held  an  indefeasible  title  to 
tlu  lands  in  question,  under  his  grant 

8.  That,  consequently,  the  junior  grant  to 
Duncan  Rose  was  void,  and  conferred  no  title ; 


bj  descent  The  rlzbt  to  Inherit  depecils  upon  the 
existing  state  of  allegltiDce  at  the  time  of  tbe  de- 
scent cast.  logles  v.  Sailors'  Souc  Harbor,  8  Pet. 
126:  Dawson  v.  Godfrey,  4  Cranch,  321. 

Uiider  the  lai^s  of  New  York,  one  citizen  cannot 
Inherit  in  the  collateral  line  to  the  other,  where  be 
must  take  his  pedigree  or  title  througb  a  decensed 
alien  ancestor.  Lessee  of  LevT  v.  McCartee,  6  Pet. 
162 ;  Lubrs  v.  Elmer,  80  N.  Y.  171. 

See  further  as  to  who  are  aliens:  Jackson  v. 
Clark.  3  Wheat.  1;  Orr  v.  Hodgson,  i  Wheat.  458; 
Blight  T.  Rochester,  7  Wbent.  535 ;  McCreerjr  t. 
Somerville,  8  Wheat.  354 ;  Hughes  v.  Edwards,  0 
Wheat.  48. 

A  citizen  of  tbe  U.  6.  who  purcnased  lana  In 
Texas  wbllst  It'  was  a  foreign  country,  although 
incompetent  as  an  alien  to  that  country  to  hold 
land  there  after  ofDce  found,  became  entitled  to 
bold  tbe  same  on  tbe  admission  of  Texas  Into  the 
Union,  offlce  not  having  been  previously  found.  Os- 
terman  v.  Baldwin,  6  Wall.  116.  Bee  Hammekln 
V.  Clnyton,  2  Woods,  336. 

A  court  of  equity  will  treat  tbe  devise  of  an 
alien  as  valid  against  belrs-at-law  until  tbe  title  of 
the  alien  bas  been  Impeached  by  proceedings  on  the 
part  of  the  state.  At  common  ^aw  an  alien  can 
take  lands  by  piircbase,  that  la  by  grant  or  devise, 
though  not  by  descent ;  although  the  estate  vests 
In  the  alien,  not  for  bis  own  benefit,  but  for  the 
benent  of  tbe  state.  If  the  state  sees  fit  to  seize 
tbe  lands,  the  same  rule  must  prevail  In  equity, 
for  It  is  a  general  principal  of  equity  that  equita- 
ble estates  are  subject  to  the  same  modes  ana  con- 
ditions as  corresponding  legal  eaUtes.  Cross  v: 
DeValle.  1  CUff.  282. 

•  Ij.  ea. 


and,  of  course,  could  not  have  estopped  Vir- 
ginia 1/  no  separation  had  taken  place;  and, 
therefore,  could  not  estop  Kentucky,  by  the  ar- 
ticles of  compact  between  the  two  states,  from 
vesting  the  title  to  those  lands,  by  the  legisla* 
tive  act  of  1799,  in  I.  and  N.  Govemeur. 
The  defendants,  counsel  insisted, 

1.  That  R.  S.  Brantz  being  an  alien  when  . 
the  grant  of  Virginia  issued  to  him,  the  title 
did  not  pass  out  of  the  oommonwealth;  there- 
fore,  the  grant  to  Duncan  Rose  must  be  con- 
sidered as  the  prior  legal  title. 

2.  That  under  the  compact  of  1789,  between 
Virginia  and  Kentucky,  the  legislative  acts  of 
Kentucky  of  1796  and  1799,  under  which  the 
plaintiff  claims,  cannot  overreach  the  prior 
grant  from  Virginia  to  Rose. 

Mr.  Sampson,  for  the  plaintiff,  arnied  (1) 
that  *it  had  been  conclusively  settled  [*SS7 
by  an  uniform  series  of  decisions  in  this  court, 
that  an  alien  can  take,  and  hold,  real  property, 
either  by  grant  or  devise,  until  office  found.* 
The  grantee  of  the  state  takes  by  purchase  as 
much  as  a  private  grantee.*  In  Craig  v.  Rad- 
ford* the  alienage  of  a  grantee  from  the 
state  was  presented  distinctly  as  a  positive  bar 
to  his  taking,  but  the  court  determined  the 
grant  to  be  good,  and  the  decision  of  that 
point  was  inevitably  involved  in  the  determina- 
tion of  the  cause.  And  there  was  no  reasoOr 
either  of  policy  or  law,  for  making  a  distinc- 
tion between  a  public  and  a  private  grant.  The 
title  of  the  government  being  devested  by  the 
grant,  which  is  matter  of  record,  it  could  not 
be  revested  again  but  by  an  inquest  of  office, 
by  which  alone  the  fact  of  alienage  can  be 
determined.  Every  person  resident  in  the  coun- 
try is  presumed  to  be  a  citizen  until  the  con- 


1.  — Fairfax  V.  Hunter,  7  Craneb's  Rep.  603; 
Craig  v.  Radford.  8  Wheat.  Rep.  S94  ;  Craig  v.  Les- 
lie, 8  Wheat,  Bep,  BOS ;  Orr  v.  Hod^n,  4  Wheat- 
Rep.  458. 

2.  — Co.  Utt  18  h» 

8. — 8  Wheat.  Rep.  694. 


An  alien  female  who  Intermarries  with  a  citizen 
becomes  herself  a  citizen,  by  virtue  of  such  mar- 
riage and  may  take  and  bold  lands  in  New  York,  by 

furchase  or  descent.    Lubrs  v.  Elmer,  80  N.  x. 
71 ;  15  Hun.  899 ;  Uenaer  v.  Muller,  57  How.  Pr. 
229. 

The  incapacity  of  alien  heirs  of  a  citizen  wha 
died  Intestate,  to  take  lands  of  which  he  died 
seized,  was  not  removed  by  the  New  York  act  of 
184S  (8.  4,  chap.  15,  LawB  of  1845)  enabling  resi- 
dent aliens  t»  take  and  bold  real  estate.  Id.  Lar- 
rean  v.  Davlgnon,  6  Abb.  Pr.  N.  S.  367. 

Under  the  provisions  of  the  said  N.  Y.  act  of 
1846,  a  resident  alien  devisee  of  a  citizen,  upon 
acceptance  of  the  devise  takes  a  conditional  title 
absolute  as  against  the  heirs  of  the  testator,  but 
defeasible  by  tbe  state  until  be  compiles  with  the 
condiUons  as  to  aliens.    Hall  v.  Hall,  81  N.  Y.  130. 

Non-resident  aliens  take  under  the  act  of  New 
York  of  1855  as  If  they  were  citizens,  with  full 
power  ot  disposition  and  transmission.  Harri- 
son V.  Harrison,  3  Law.  Bull.  N.  Y.  65. 

Under  the  N.  Y.  act  of  1798,  an  alien  has  power 
to  convey.  Adrlch  v.  Mantor,  13  Wend.  458;  and 
an  alien  heir  may  take  by  descent.  Cumbierland  v. 
Graves,  7  N.  Y.  306 ;  and  a  devise  of  lands  by  an 
alien,  to  alien  trustees.  Is  valid.  Howard  V.  Hoot» 
64  N.  Y.  262 :  2  Huo.  475. 

By  tbe  common  law,  landa  held  \ij  an  alien  on 
bis  death  vest  In  the  state.  Larrean  t.  Davlgnon. 
6  Abb.  Pr.  N.  S.  367. 

Inheritance  between  brothers  Is  Immediate,  and 
not  through  the  father,  and  will  not  be  hindered  by 
the  alienage  of  the  father.  Smith  v.  Mulligan.  11 
Abb.  H.  8.  N.  Y.  438. 
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irary-  is  shown  by  a  judicial  proceeding.*  The 
jpivernment,  having  once  invested  its  grantee 
with  a  title,  cannot  deprive  him  of  it  but  in 
-due  course  of  law;  and  the  inquest  of  ofBce  is 
the  appropriate  process,  where  the  title  to 
lands  is  in  oontroversy.  But,  it  might  be  con- 
tended that  the  grant  of  the  state  to  an 
«lien  is  absolutely  void,  and  not  avoidable 
8S8*]  *merely;  and  a  passage  in  Via.  Abr. 
ihight,  perhaps,  be  relied  on  for  that  purpose. 
But  this  would  be  found  to  be  a  mere  insu- 
lated dictum,  unsupported  by  any  other  au- 
thority, or  by  any  adjudged  case.  In  Page's 
•case'  it  was  "resolved,  titat  in  the  case  of  an 
alien,**  etc.,  *the  inheritance,  or  freehold  of 
the  land,  is  not  vested  in  the  Kin^  till  office 
found  under  the  great  seal ;  for  that  is  an  office 
■of  entitling."  The  grants  of  the  King  are  not 
void,  unless  the  defect  for  which  they  are 
sought  to  be  avoided  appear  on  the  face  of  the 
grant.  So,  here,  the  fact  of  aliena^je  not  ap- 
pearing in  the  grant  to  Brantz,  is  sufficient  to 
show  uiat  it  was  not  void.  If  it  were  contend- 
■ed  that  an  alien  could  not  take,  because  he 
■eoold  not  hold,  the  answer  would  be,  that  he 
shall  take  and  hold,  until  it  shall  appear,  in 
the  manner  the  law  requires,  that  he  cannot 
hold.  The  subsequent  naturalization  of  R.  H. 
Brantz  had  a  retrospective  effect,  and  conlirmed 
«nd  rendered  valid  his  title,  which  was  before 
subject  to  be  defeated  by  an  inquest  of  office.' 
So,  also,  the  act  of  1796  would  have  had  the 
effect  of  confirming  his  title,  even  if  he  had 
never  been  naturalized.  But  his  naturaliza- 
tion in  Maryland  was  sufficient  to  give  him  all 
the  privileges  of  a  citizen  in  Kentucky,  and, 
among  others,  that  of  holding  lands  under  the 
-articles  of  confederation  before  the  establish- 
ment of  the  present  constitution.  And,  even 
SSft*]  supposing  his  *title  as  an  alien  to  be 
■defective  at  common  law,  that  defect  was  com- 
pletely cured  by  the  statute  of  Virginia  of 
1779,  c.  18,  B.  3,  which  provides  that  nail  per- 
sons, as  well  foreigners  as  others,  shall  have  a 
right  to  assign  or  transfer  warrants,  or  certi- 
ficates of  survey  for  lands;  and  any  foreigner 
purchasing  lands  may  locate  and  have  the  same 
surveyed,  and  after  returning  the  certificate  of 
survey  to  the  land-office,  shall  be  allowed  the 
term  of  eighteen  months,  either  to  become  a 
■dtizen*  or  to  transfer  his  right  in  such  certifi- 
cate of  survey  to  some  citizen  of  this,  or  any 
-other  of  the  United  States  of  America." 

2.  As  to  the  defendant's  claim  under  a  junior 
grant,  it  must  be  regarded  as  entirely  void, 
since  the  state  of  Virginia  had  already  parted 
with  all  its  title  to  Brantz,  who  (it  had  already 
"been  shown)  was  capable  of  taking  and  holding 
until  office  found.  The  grant  to  Rose  was 
therefore  absolutely  void,  the  state  having  no 
title  to  the  thing  granted.*  If,  then,  the  junior 
.grant  was  void,  it  cotUd  not  be  contended  that 
if  any  title  was  again  cast  upon  the  common- 
wealth by  the  death  of  R.  S.  Brantz,  with- 
out heirs  capable  of  inheriting,  it  enured  to  the 
Iwnefit  of  the  defendant,  and  operated  as  a  re- 

Ir— 1  Bac.  Abr.  Allen.  C  188. 
2. — 6  Co.  Eep.  62. 

8. — 2  Bl.  Comm.  250;  1  Johns.  Cas.  399. 

4. — Polk's  Lessee  v.  Wendell,  5  Wbeat.  Rep.  308  ; 
Alton  Wood's  case,  1  Co.  Rep.  50 ;  Dyer,  77 ;  Qreeo 
-T.  WatUns.  7  Wheat  Bep.  21. 
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troactive  confirmation  of  his  title.  His  patent 
only  authorized  him  to  survey  waste  and  imap- 
propriated  lands;  he  undertook  to  find  lands  of 
that  description;  *and  it  is  not  for  him  [*340 
to  say  that  he  misinformed  the  government, 
and  having  surveyed  not  vacant,  but  lands  al- 
ready appropriated,  had  thereby  entitled  him- 
self to  be  considered  a  purchaser  without  no- 
tice.G  There  is  a  difference,  in  this  respect,  be- 
tween grants  by  the  government  and  mere  pri- 
vate conveyances."  The  grantee  having  failed 
to  comply  with  the  condition  of  the  grant,  the 
state  could  not  be  bound  by  it,  or  estopped  by 
it  from  again  asserting  dominion  over  the 
lands,  and  regranting  them  to  another.  The 
grantee  takes  an  immediate  title,  or  none  at 
all.'  Even  a  grant  made  expressly  to  com- 
mence in  future  would  be  void.' 

Mr.  Bibb,  for  the  defendant,  argued,  (1)  that 
R.  S.  Brantz,  being  an  alien  when  the  original 
grant  from  the  state  issued  to  him,  took  noth- 
ing thereby,  but  the  title  remained  in  the  gov- 
ernment. He  admitted  the  general  rule,  that 
an  alien  may  take  by  jnirchase,  and  hold  un- 
til office  found;  but  he  insisted  ^uit  the  princi- 
ple applied  only  to  a  private  grant  or  devise  by 
a  citizen.  At  common  law,  a  grant  from  the 
sovereign  to  an  alien  passes  no  title.'  The 
grant  of  lands  to  an  alien  by  the  King,  oper- 
ates nothing;  it  shall  not  *make  him  a  [*341 
denizen,  so  that  he  may  take.**  A  grant  from 
a  private  citizen  to  an  alien  takes  effect  by  act 
of  the  parttes;  a  grant  from  the  government 
takes  effect  by  act  of  law.  An  alien  may  take 
by  purchase  from  an  individual,  because  it 
is  for  the  benefit  of  the  government  that  he 
should  be  allowed  to  take,  in  order  that  the 
title  may  pass  to  the  government  by  escheat. 
But  if  the  same  effect  were  allowed  to  a  grant 
from  the  government  to  an  alien,  it  would  be 
for  the  mere  vain  purpose  of  devesting  the  title 
of  the  government,  and  vesting  it  in  a  party 
incapable  of  holding  it,  in  order  to  revest  the 
very  same  title,  by  means  of  an  inquest  of 
office.  Such  a  proceeding  would  be  contrary  to 
all  the  analogies  of  the  law.  An  alien  cannot 
take  by  act  of  law.  An  alien  cannot,  therefore, 
take  as  heir,  or  tenant  in  dower,  or  by  the 
curtesy."  The  reason  why  an  alien  cannot 
take  in  this  manner  is,  because  the  law  does 
nothing  in  vain;  and  it  will  not*  therefore,  con- 
fer by  grant  an  estate  on  the  alien  which  he 
cannot  hold,  for  the  nugatory  purpose  of  tak- 
ing it  back  again  by  an  inquest  of  office. 
This  is  the  reason  assigned  by  Lord  Chief  Ba- 
ron Hale,  and  by  Mr.  Chancellor  Kent."  The  in- 
capacity of  aliens  to  take,  is  founded  on 
'reasons  of  national  or  civil  polity,  ra-  [*S4S 
ther  than  on  principles  strictly  feudal." 

6. — 5  Cranch'8  Rep.  263. 

6.— Legat's  case,  10  Co.  B^P-  118 ;  Alton  Wood's 
case,  1  Co.  Rep.  ol. 

T.— No7'8  Max.  10 ;  4  Co.  Bep.  01 ;  Plowd.  482  ; 
10  Co.  Rep.  62. 

8. — Berwick's  case.  5  Co.  Bep.  94. 

0.— VIn.  Abr.  tit.  Prerogative,  G.  b.  2. 

10.  — 2  Bl.  Comm.  861;  Tncker's  ed.  844. 

11.  — Calvin's  case,  7  Co.  Rep.  26 ;  Co.  Lltt.  2  k 
3  a,  31  a ;  Plowd.  229 ;  2  Bl.  Comm.  252 ;  Tucker*B 
ed.  249;  Hunter  v.  Fairfax,  7  Crancb's  Rep.  610; 
Orr  V.  Hodgson,  4  Wbeat.  Rep.  460. 

12.  — Colllnswood  V.  Pace,  1  Ventr.  Bep.  41T: 
Moers  V.  WbRe,  6  Johna  Ch.  Bep.  366. 

13.  — 1  BL  Comm.  892  ;  3  BL  Comm.  268:  2  BL 
Comm.  278. 

Wheat.  11. 

Digitized  by  Google 


1826 


Dob,  ex  dbm.  GovEB^El'B's 


HeIBS,  T.  BOBEBTSOn  ST  AU 


S42 


The  principles  and  policy  of  the  common  law 
in  this  respect  have  not  been  changed  bj  the 
local  laws  of  Virginia.  The  act  of  1779,  o.  13, 
under  which  the  grant  to  Brantz  purports  to 
have  been  issued,  manifests  clearly  the  le^sla- 
tive  intention  not  to  permit  aliens  to  take  by 
grant,  since  it  provides  that  they  Duy  purchase 
warrants,  assign  them,  have  tbem  located  and 
surveyed,  return  the  plats  and  certificates  to  the 
register's  office,  and  then'  shall  be  allowed  the 
term  of  eighteen  months  either  to  become  citi- 
zens "or  to  transfer  such  plat,  and  certificate 
of  survey,  to  some  citizen  of  this,  or  any  other 
of  the  United  States  of  America."  Expressio 
unius  est  ezclusio  alterius;  and  this  enumera- 
tlon  of  privileges  to  aliens,  all  of  which  are  in 
derogation  of  the  common  law,  excludes  that  of 
obtaining  a  grant  to  himself  whilst  he  continues 
an  alien.  Brantz,  then,  having  procured  this 
grant  to  himself  whilst  an  alien,  contrary  both 
to  the  common  and  statute  law,  as  well  as 
the  rules  of  the  land-office,  the  act  of  the  regis- 
ter, and  of  the  Governor,  in  so  issuing  the  Tet- 
ters patent,  was  unauthorized,  and,  as  Buch,was 
absolutely  vold>  All  the  requisites  to  a  valid 
{rant,  were  wasting  in  this  case.'  The  public 
343*]  officers  were  'restrained  and  disabled 
from  panting  to  an  alien;  he  was  incapable  of 
receiving  it;  the  grant  was  not  made  in  the  or- 
der and  manner  required  by  law.  The  title  of 
the  public  demesne  lands  in  England  is  vested 
in  the  crown;  the  King  has,  by  the  constitu- 
tion, the  sole  power  of  granting  them.  But  the 
King  cannot,  by  his  grant  to  an  alien,  render 
him  capable  of  taking.  In  Virginia  the  title 
was  in  the  people,  or  commonwealth;  not  in 
the  Governor,  register,  or  other  public  officer. 
They  could  only  grant  the  laud  in  pursuance 
of  the  express  provisions  of  law. 

2.  That,  under  the  compact  of  1789,  the  leg- 
islative acts  of  Ketatucky  of  1796  and  1799,  un- 
der which  the  plaintiff  claims,  cannot  overreach 
the  prior  grant  from  Virginia  to  Bose.  Suppos- 
ing that  Rose's  was  not  the  prior  legal  title,  in 
consequence  of  the  alienage  of  Brantz  when  he 
obtained  his  grant,  yet  Rose,  under  his  war- 
rant, survey  and  grant,  had  a  vested  interest  in 
the  land  by  the  laws  of  Virginia,  originating 
before  the  grant  to  Brantz.  The  compact  pro- 
vides (art.  3,  s.  7),  "that  all  private  rights  and 
interests  of  land,  within  the  said  district,  de- 
rived from  the  laws  of  Virginia,  prior  to  such 
operation,  shall  remain  valid  and  secure  under 
the  laws  of  the  proposed  state,  and  shall  be  de- 
termined by  the  laws  now  existing  in  this 
state."  Art.  6,  s.  9,  provides  "that  no  grant  of 
land,  or  land  warrant,  to  be  issued  by  the  pro- 

£osed  state,  shall  interfere  with  any  warrant 
eretofore  issued  from  the  land-offlce  of  Vir- 
344*]  ginia,  *which  shall  be  located  on  land 
within  we  said  district,  on  or  before  the  first  day 
<of  September,  1791."  So  that  the  stipulations 
of  the  compact  of  1789  secure  all  vested  as  well 
as  contingent  claims  and  titles  to  land,  and  pro- 
vide for  their  determination  by  the  then  exist- 
ing laws  of  Virginia.  By  the  laws  of  that 
state  then  in  force,  the  title  of  Brantz  (suppos- 
ing him  to  have  bad  any)  was  cast  upon  the 


1.  — K\ng  V.  Clarke,  Freeman's  Hep.  172 :  2  Bl. 
•Comm.  352 ;  Karl  ol  Devonshire's  case,  11  Co.  Bep. 
90;  Colt  T.  Glover,  1  fioll.  Step.  451. 

2.  — Shep.  Tottcb.  S29. 
«  Ii.  cd. 


commonwealth,  by  his  death  without  heirs  ca- 
pable of  taking  by  descent.*  The  interest  of 
Rose  under  his  patent  became  valid  and  secure 
by  the  third  article  of  the  compact,  and,  under 
the  fifth  article,  it  could  not  be  interfered  with 
by  any  grant  from  the  state  of  Kentucky.* 
Every  political  society  or  government  is  bound 
by  the  ties  of  justice  and  morality,  and  to  the 
observance  of  gpod  faith  in  its  contracts  with 
individuals.  The  grant  of  17S5  to  Rose  was 
a  contract  between  the  state  of  Virginia  and 
the  grantee.*  If  a  private  individual  sells  land 
without  title,  and  subsequently  acquires  a  title, 
it  enures  to  the  benefit  of  his  grantee.*  A 
vendtw,  miTchasing  in  an  outstanding  title,  can- 
not use  It  against  his  vendee.  The  same  rules 
which  are  just  and  equitable  as  between*  individ- 
uals, are  binding  on  governments.  *The  [*345 
legal  maxim,  that  the  King,  or  the  common- 
wealth, can  do  no  wrong,  implies  the  highest 
degree  of  moral  excellence  in  the  collective 
body  of  society,  and  those  who  represent  it. 
Every  prerogative  being  created  for  the  benefit 
of  tbis  dtizen,  none  of  the  powers  of  the  gov- 
ernment can'  be  exerted  to  his  prejudice.* 
Hence  the  maxims,  that  the  prerogative  of  the 
King  is  no  warrant  to  do  wrong;  the  King  is 
estopped,  and  by  his  prerogative  can  do  no. 
wrong,*  Virginia,  therefore,  could  not  violate 
the  obligation  of  her  contract  with  Rose,  by 
using  the  interest  of  Brantz  when  it  lapsed  in 
1797,  by  his  death,  without  heirs  capable  of 
inheriting.  A  legislative  act  of  Virginia  (had 
she  retained  her  sovereignty  over  the  territory 
of  Kentucky),  passed  in  1799,  to  grant  the 
land  to  Govemeur,  without  regard  to  tlie 
vested  interest  of  Rose  and  those  claiming  un- 
der his  grant,  would  have  t>een  a  law  impair- 
ing the  obligation  of  contracts  within  the  pro- 
hibition in  the  constitution  of  the  United 
States.  Such  a  law,  made  by  Kentucky,  is 
equally  prohibited  by  her  treaty  with  Virginia. 
But  the  acts  of  1796  and  1799  (which,  being  in 
pari  materia,  are  to  be  construed  together) ,  do 
not  constitute  such  a  law.  The  former  act  con- 
firms the  title  of  Brantz,  with  the  proviso,  "that 
nothing  in  the  said  act  should  affect  the  right 
or  title  of  any  other  person  or  persons."  The 
subsequent  *act  transfers  the  estate  to  [*346 
Governeur,  as  Brantz  held  it,  subject  to  the 
proviso.  It  was  not  necessary,  in  the  act  of 
1799,  to  repeat  the  proviso  in  that  of  1796.  It 
was  sufficient  to  do  what  the  act  does,  transfer 
the  estate,  after  the  death  of  Brantz.  to  Gover- 
neur, "as  if  the  said  Brantz,  had  done  (it)  in 
his  life-time."  This  construction  makes  the 
acts  consistent  with  good  faith,  with  the  com- 
pact with  Virginia,  ud  with  the  eternal  prin* 
ciples  of  justice. 

But,  it  had  been  argued  that  the  King's 
grants  are  not  vi^d,  unless  the  fact  of  alienage 
appears  on  the  face  of  the  grant  itself.  It  hM, 
at  the  same  time,  been  asserted  Uut  Rose's 


3.  — Hunter  ▼.  Fairfax,  7  Crancb's  Rep.  608:  Orr 
V.  Hodgson,  4  Wheat  Bep.  460 ;  Mooers  v.  Wblte,  6 
Johns.  Cli.  Rep.  365. 

4.  — Green  v.  Blddlr,  8  Wheat.  Rep.  1;  1  Mnrsh. 
Kentack.  Rep.  199:  3  Harsh.  Rep.  219;  1  Hoor. 
Kentuck.  Bep.  60;  1  Llttel.  Rep.  364. 

5.  — Fleteber  T.  Peck,  6  Cranch's  Bep.  ST. 

6.  — Barr  v.  Orats,  4  Wbe.at.  Rep.  222. 

7.  — Magdalen  College  case,  11  Co.  Bepi.  72. 

8.  — Plowd.  B«p.  246-348,  249w 
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grant  was  absolutdv  void,  although  the  faet  of 
the  patent  previously  issued  for  the  same  land 
does  not  appear  on  the  face  of  his  grant,  but  is 
to  be  proved  by  other  evidence.  But,  when 
the  autnorities  speak  of  a  grant  aa  void,  all  that 
is  meant  is,  that  it  shall  be  held  inoperative 
and  of  no  legal  effect,  whenever  the  fac^  which 
invalidate  it  shall  appear.  Whenever,  by  the 
pleadings  between  otner  parties,  the  facta  show 
the  King's  title,  judgment  shall  be  given  for 
him,  although  he  is  not  a  party.*  A  great  va- 
riety of  cases  mi^ht  be  mentioned  where  a  re- 
sort to  evidence  in  ^is  would  be  necessary  to 
determine  the  validity  of  the  grant.  That  the 
grant  to  Rose  was  not  void,  in  the  sense  sup- 
posed, but  that  it  was  evidence  of  a  contract 
347*]  between  Virginia  and  the  grantee;  *that 
it  passed  a  vested^  interest  capable  of  being 
transmitted  from  one  to  another  by  deed  or 
will;  that  Buch  interests  of  the  junior  patentee 
are  treated  aa  legal  and  not  mere  equitable  in- 
terests, and  etill  less  as  nonentities,  a  number 
of  cases  from  the  local  decisions  were  ated.' 

Aa  to  the  case  of  Elmendorf  v.  Cafmlchael,* 
which  had  been  dted  as  determining  the  ques- 
tions in  this  cause,  it  could  have  no  weight  as 
authority  in  this  court,  because  it  did  not  de- 
cide the  point  as  to  the  construction  of  the 
compact  of  1789 ;  a  subject  peculiarly  of  federal 
jurisdiction,  which  was  involved  in  several 
other  cases,  all  of  which  would  be  brought  be- 
fore this  court  for  revision.  The  opinions^ 
therefore,  of  the  state  judges,  in  that  case, 
oould  be  entitled  to  no  more  respect  Uian  the 
judgments  of  any  tribunal,  state  or  national, 
which  this  court  mij^t  be  called  on  to  revise 
on  error. 

The  case  of  Craig  t.  Radford,*  had  been 
dted  as  determining  the  question  that  an  alien 
can  take  by  direct  grant  from  the  government. 
But,  it  would  be  found,  upon  examination,  that 
Sutherland,  under  whom  the  respondent 
claimed  in  that  case,  was  entitled  to  a  Ixiunty 
in  land  under  the  proclamation  of  1783,  for 
military  services  durmg  the  preceding  war,  and 
that  he  obtained  his  warrant  and  survey  in 
1774,  at  which  time  he  was  not  an  alien.  He 
S4S*]  did  not  obtain  a  "patent  imtil  17S8, 
and  it  is  not,  therefore,  of  this  that  the  court 
speak,  when  they  say  that  he  took  the  estate 
"during  the  war,'*  and  was  not  devested  by  any 
act  of  Virginia  before  the  treaty  of  1794,  by 
which  his  title  was  confirmed.  But  the  court 
meant  to  refer  to  the  act  of  Virginia  of  1779 
(passed  during  the  war),  by  which  the  legisla- 
ture declared  that  the  surveys  under  the 
proclamation  of  1763  were  valid.  All  the 
other  cases  cited  to  show  that  an  alien  can  take 
by  grant,  and  hold,  until  office  found,  are 
cases  of  grants,  or  devises,  from  private  in- 
dividuals to  an  alien.  The  distinction  between 
sudi  conveyances  and  grants  from  the  crown 
is  to  be  found  in  all  the  authorities,  from  the 
year  books  down  to  the  latest  elementary 
writers. 


1.  — Plowd.  248. 

2.  — 1  Manb.  Kentnck.  Rep.  S25;  8  Bibb's  Rep. 
030;  4  Bibb's  Rep.  226 ;  1  Monr.  Bep.  48,  189,  188. 

8.-8  Llttel.  Rep.  478. 

4.— S  WbeaL  Rep.  694. 
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Ifr.  Justice  Jt^uuoB  delivered  the  opinion  of 
the  court: 

This  cause  comes  up  from  the  Circuit  Court 
of  Kentucky,  upon  a  difference  of  opinion  cer- 
tiHed  from  that  court. 

The  case  was  this:  Robertus  S.  BrantZr 
through  whom  the  plaintiffs  make  title,  ob- 
tained, on  the  11th  of  October,  1784,  two 
grants^  from  the  commonwealth  of  Virginia, 
comprising,  together,  ten  thousand  acres  of 
land  lying  in  Kentucky. 

One  Duncan  Rose,  tlirough  whom  the  de- 
fendants make  title,  obtained  a  similar  grants 
of  the  date  of  December  2d,  1785,  covering  a 
part  of  the  same  land. 

Robertus  Brantz,  at  the  date  of  his  patent, 
*was  an  alien,  but  became  natural-  [*S49 
ized  in  Maryland  on  the  8th  of  ^NovembH-,. 
1784,  less  than  one  month  after  the  date  of  his 
patent,  and  near  a  year  before  tiiat  of  the  de- 
fendant was  obtained. 

Some  doubts  appear  to  have  been  raised  on 
the  validity  of  Brantz's  patent  at  an  early 
period,  and,  in  the  year  1796,  the  legislature  of 
Kentucky  passed  an  act,  redting  Uiat  Brants 
was  an  alien  when  the  patent  issued,  uid  af- 
firming his  estate  as  against  the  rights  of  the 
commonwealth,  leaving  it  to  operate  as  to  all 
other  persons  as  if  that  act  had  not  passed. 

Brantz  died  in  1797,  leaving  a  son,  Johannes 
Brantz,  an  alien,  incapable  of  inheriting,  and 
owing  deiits  to  a  considerable  amount  to  the 
Govemeura.  The  son,  unaware  of  his  Us- 
ability, executed  a  letter  of  attorney,  nnder 
which  the  land  was  sold,  and  the  purchasers, 
the  Govemeurs,  subsequently  discovering  tliis 
defect,  obtained  another  act  from  that  state 
affirming  their  estate. 

And  this  makes  out  the  plaintiff's  title. 

The  defendants*  title  is  regularly  deduced 
through  the  patent  to  Duncan  Rose. 

The  record  presents,  first  a  general  instme- 
tion  prayed  for  in  behalf  of  the  idaintiffs  on 
their  right  to  recover.  And  of  this  there  can 
be  no  question  independently  of  the  points 
made  in  the  instructions  moved  for  by  the  de- 
fendant, having  regard  to  tlie  effects,  (1st)  of 
his  alien  character;  (2d)  that  of  his  son;  and 
(3d)  of  the  compact  between  Virginia  -and 
Kentucky  on  the  rights  of  the  parties. 

'These  will  be  considered  in  their  [*S50 
own  language,  and  in  their  order.  The  first 
is, 

"That  if  the  jury  find  that  R.  S.  Brants  was 
an  alien  at  the  time  when  the  patents  given  in 
evidence  were  procured  by  him,  nothing 
passed  to  him  by  the  said  patent,  but  that  it 
was  void." 

Although  this,  as  well  as  the  subsequent 
pra;fers  of  the  defendant,  purport  to  present 
distinct  propositions,  it  will  be  unavoidable 
that  they  should  be  considered  in  connection 
with  each  other,  and  with  reference  to  the  gen- 
eral prayer  of  the  plaintiff  for  a  charge  in  his 
favor  The  defendant's  object  in  propounding 
tham  is  to  repel  the  prayer  of  the  plaintiff,  and 
to  obtain  a  disrge  that  the  jury  should  find  in 
his  favor.  They  are  introduced,  in  fact,  as 
grounds  upon  which  the  prayer  of  the  plaintiff 
should  be  rejected. 

And,  in  this  view  of  the  subject,  the  propo- 
sition stated  draws  after  it  the  consideration  of 
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another,  to  wit:  Whether,  although  the  patent 
to  Brantz  should  be  pronounced  void,  in  con- 
■iderataon  of  his  incapacity  to  take  at  the  tiniR 
of  its  emanation,  his  subsequent  naturalization 
^  not  relate  hack  so  as  to  obviate  every  con- 
•equence  of  this  alien  disability. 

On  this  subject  of  relation,  the  authorities 
are  so  ancient,  so  uniform  and  universal,  that 
nothing  can  raise  a  doubt  that  it  has  a  material 
hearing  on  the  cause,  but  the  question  whether 
naturalization  in  Maryland  was  equivalent  to 
naturalization  in  Kentucky.  To  this  the  arti- 
cles of  confederation  furnish  an  affirmative  an* 
SSI*]  swer,  and  the  *defendant  has  not  made 
it  a  question.  Nor,  indeed,  has  he  made  a 
question  on  the  subject  of  relation  hack;  yet  it 
is  not  easy  to  see  how  he  could  claim  the  bene- 
fit of  an  affirmative  answer  on  the  question  he 
has  raised,  without  first  extricating  his  cause 
from  the  effects  of  the  subsequent  naturaliza- 
tion, upon  the  right  derived  to  Brantz  through 
his  patent. 

The  question  argued,  and  intended  to  be  ex- 
clusively presented  here,  is,  whether  a  patent 
for  land  to  an  alien  be  not  an  absolute  nullity. 

The  argument  is,  that  it  was  so  at  common 
law,  and  that  the  Virginia  land  laws,  in  some 
of  their  provisions,  affirm  the  common  law  on 
this  subject. 

We  think  the  doctrine  of  the  defendant  Is 
not  to  be  sustained  on  either  ground. 

It  is  true.  Sir  William  Blackstone  has  ex- 
pressed himself  on  this  subject  with  less  than 
his  usual  precision  and  circumspection;  but, 
whether  the  context  be  considered,  or  his  au- 
thorities examined,  we  shall  find  that  this  doc- 
trine cannot  be  maintained.  The  passage  re- 
lied on  ia  found  in  his  second  volume  (p.  847> 
348,  of  Christian),  in  these  words:  *lf  the 
King  grants  lands  to  an  alien,  it  operates  noth- 
ing.^  But  it  would  be  doing  injustice  to  the 
writer  not  to  weigh  his  meaning  by  the  words 

( (receding  and  f^lowing  this  sentence.  His 
anguage  is  this:  "But  the  King's  grant  shall 
not  enure  to  any  other  intent  than  that  which 
is  precisely  expressed  in  the  grant.  As,  if  he 
grants  lands  to  an  alien,  it  operates  nothing; 
352*]  for  such  grant  shall  not  also  *enure  to 
make  him  a  denizen,  that  so  he  may  be  capable 
of  taking  by  grant."  And  the  authority  re- 
ferred to  is  Brooke's  Abr.  Patent,  62,  and 
Pinch's  Law,  :iO.   It  ought  to  be  111. 

If  wc  could  admit  that  this  learned  writer 
could  have  committed  so  egregious  a  blunder  as 
to  suppose  that  an  alien  must  be  made  denizen 
before  he  could  take  by  grant,  as  »  general 
proposition,  he  might  stand  charged  with  hav- 
ing greatly  transcended  his  authorities.  But 
when  it  is  considered  that  the  effect  of  an 
alien's  being  made  denizen  is  not  to  enable  him 
to  take  lands,  but  to  enable  him  to  hold  them 
against  the  King,  we  at  once  see  that  his 
language  is  to  'be  limited  to  the  proposition 
laid  down  in  the  previous  sentence,  to  wit,  that 
the  King's  grants  shall  not  enure  to  the  double 
intent,  when  made  to  £>n  alien  of  vesting  in 
him  the  thing  granted,  and  then,  by  implica- 
tion, constituting  him  a  denizen,  so  as  to  en- 
able him  to  hold  an  indefeasible  estate. 

In  the  case  referred  to  as  abridged  by  Brooke, 
the  latter  proposition  alone  is  laid  down;  and 
the  case  in  the  year  books,  which  the  author 
cites,  affirms  nothing  more.  This  was  Bagot's 
•  Zi.  ed. 


case  {7  Edw.  IV.,  p.  29),  which  appears  to  have 
occasioned  a  vast  deal  of  discussion  for  several 
terms  in  the  British  courts,  and  in  which  Bagot, 
and  another  grantee  of  an  office  by  the  crown, 
brought  assize,  and  the  defendant  pleaded,  as 
to  Bagot,  alien  nee.  In  that  cause  there  was 
no  office  found,  and  the  question  on  this  part  of 
the  case  distinctly  was,  whether  the  grant  did 
not  both  vest  the  right  to  the  office,  and  create 
a  capacity  *to  maintain  assize  to  recov-  [*353 
er  it.  So,  in  a  case  in  4  Leon.  82,  the  same  ques- 
tion was  raised,  where  there  had  been  an  In- 
quest of  office ;  and  in  bot^  the  decision  distinct- 
ly was,  that  the  King's  grant  did  not  enure  to 
an  intent  not  expressed  distinctly  as  its  object; 
or,  in  other  words,  to  a  double  intent,  one  di- 
rect, the  other  incidental.  In  the  latter  case 
the  alien's  right  had  been  affirmed  by  a  patent 
from  the  Queen,  and  the  point  argued  was,  that 
the  right  of  the  party  was  protected  by  the  act 
of  the  Queen  against  the  effect  of  the  office 
found.  But,  in  both  these  cases  the  decision 
was  no  more  than  this,  that  the  act  of  the 
crown  did  not  incidentally  make  the  party  a 
denizen;  and  while  an  alien,  he  could  not  be 
enabled,  by  any  act  of  the  crown,  to  exercise 
rights  which  appertained  only  to  denizens,  or 
to  persons  naturalized,  or  natural  born  subjects. 

The  other  authority  to  whieh  Blackstone  re- 
fers, to  wit.  Finch,  imports  no  more  than  that 
an  alien  shall  not  mamtain  an  action  real  or 
mixed,  but  has  no  direct  bearing  upon  the  doc- 
trine for  which  it  seems  to  have  been  cited  by 
the  author. 

The  words  in  the  passage  in  Blackstone,  more 
immediately  relied  on  by  the  defendant,  to  wit. 
"If  he  grants  to  an  alien,  it  operates  nothing" 
are  obviously  taken  from  another  passage  in 
Brooke's  Abr.  Patent,  44,  which  article  gives 
those  words  as  a  dictum  of  Keble,  one  of  the 
judges.  And  by  referring  to  the  authority  in 
*the  year  book  on  which  the  author  re-  [*364 
lies,  to  wit,  2  Hen.  VII.,  13,  the  dictum  is  there 
foimd  attributed  to  Keble.  But,  in  that  case, 
as  in  Bagot's  case,  there  is  nothing  more  argued 
than  that  the  King's  grant  shall  not  enure  to 
the  double  purpose.  And  the  observation  of 
Keble  is  only  made  by  way  of  illustration,  ac- 
companied .by  several  others  of  a  similar  char- 
acter, such  as  that  a  grant  of  land  to  a  felon 
shall  not  operate  as  a  pardon;  or  a  grant  to  a 
company  not  corporate  carry  with  it  a  grant 
of  incorporation. 

It  is  clear,  therefore,  that  this  doctrine  has 
no  sufficient  sanction  in  authority;  and  it  will 
be  found  equally  unsupported  by  principle  or 
analogy. 

The  genera]  rule  is  positively  against  it,  for 
the  books,  old  and  new,  uniformly  represent 
the  King  as  a  competent  grantor  in  all  cases  in 
which  an  individual  may  grant,  and  any  per- 
son in  esse,  and  not  ciriliter  mortuus,  as  a  com- 
petent grantee.  Femes  covert,  infants,  aliens, 
persons  attainted  of  treason  or  felony,  clerks, 
convicts,  and  many  otiierst  are  expressly  enu- 
merated as  competent  grantees.  Perkin's 
Grant,  47,  48,  61,  etc.;  Comyn's  Dig.  Grant,  B, 
1.  It  behooves  those,  therefore,  who  would 
accept  aliens,  when  the  immediate  object  of  the 
Kings'  grant,  to  maintain  the  exception. 

It  is  argued  that  there  is  an  analogy  between 
this  case  and  that  of  the  heir,  or  the  widow,  or 
the  husband,  alien;  no  one  of  whom  can  take, 
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but  the  King  shall  enter  upon  them  without  of- 
fice found.  Whereas,  an  alien  may  take  hy 
35 S*]  purchase,  *and  hold  until  devested  hy 
office  found.  It  ia  argued  that  the  reason  usu- 
ally assigned  for  this  distinction,  to  wit,  'Vil 
frustra  agit  lex,"  may,  with  the  flame  correct- 
ness, be  applied  to  the  case  of  a  grant  by  the 
King  to  an  alien,  as  to  one  taking  by  descent, 
dower  or  curtesy.  That  the  alien  only  takes 
from  the  King  to  return  the  subject  of  the  grant 
back  again  to  tbi  King  by  escheat.  But  this 
reasoning  obviously  assumes  as  law  the  very 

{trinciple  it  is  introduced  to  support;  since,  im- 
ess  the  grant  be  void,  it  cannot  be  predicated 
of  it  that  it  was  executed  in  vain.  It  is  also 
inconsistent -with  a  known  and  familiar  princi- 
ple in  law,  and  one  lying  at  the  very  root  of 
the  distinction  between  taking  by  purchase  and 
taking  by  descent.  It  implies.  In  fact,  a  re- 
pugnancy in  language;  since  the  very  reason  of 
the  distinction  between  aliens  taking  by  pur- 
diase,  and  by  descent  is,  that  one  takes  by 
deed,  the  other  by  act  of  law;  whereas  a  gran- 
tee ex  vi  termini,  takes  by  deed  and  not  by  act 
of  law.  If  there  is  any  view  of  the  subject  in 
which,  an  alien,  taking  under  grant,  may  be 
considered  as  taking  by  operation  of  law,  it  is 
because  the  n'ant  issues,  and  takes  effect,  un- 
der a  law  of  the  state.  But  this  is  by  no 
means  the  sense  of  the  rule,  since  attaching  to 
it  this  idea  would  be  to  declare  the  legislative 
power  of  the  state  incompetent  to  vest  in  an 
alien  even  a  defeasible  estate. 

That  an  alien  can  take  by  deed,  and  can 
hold  until  office  found,  must  now  be  regarded 
as  a  positive  rule  of  law,  so  well  established 
S56*}  that  the  'reason  of  the  rule  is  little 
more  than  a  aubject  for  the  antiquaiy.  It  no 
doubt  owes  its  present  authority,  if  not  its 
origin,  to  a  regard  to  the  peace  of  society,  and 
a  desire  to  protect  the  individual  from  arbi- 
trary aggression.  Hence  it  ia  usually  said  that 
it  has  regard  to  the  solemnity  of  the  livery  of 
seisin,  which  ought  not  to  be  devested  without 
some  corresponding  solemnity.  But  there  is 
one  reason  assigned  by  a  very  judicious  com- 
piler, which,  from  its  good  sense  and  applica- 
bility, to  the  nature  of  our  government,  makes 
it  proper  to  introduce  it  here.  I  copy  it  from 
Bacon,  not  having  had  leisure  to  examine  the 
authority  which  he  cites  for  it.  "Every  per- 
son," says  he,  "is  supposed  a  natural  born 
subject,  that  is  resident  in  the  kingdom,  and 
that  owes  a  local  allegiance  to  the  King,  till 
the  contrary  be  found  by  office."  This  reason. 
It  will  be  perceived,  applies  with  flouble  force 
to  the  resident  who  has  acquired  of  the  sover- 
eign himself,  whether  by  purchase  or  by  favor, 
a  grant  of  freehold. 

It,  remains  to  examine  the  eff'ect  of  the  Vir- 
ginia laws  upon  grants  made  to  aliens.  Those 
laws  provide  that  aliens  may  purchase  war- 
rants for  land,  and  pass  them  through  all  the 
stages  necessary  to  obtain  a  patent,  and  may 
exercise  every  power  over  the  inchoate  interest 
thus  acquired,  in  the  same  manner  with  citi- 
zens: and  after  returning  the  plat  and  survey 
to  the  register's  olSce,  shall  be  allowed  eight- 
een months  to  become  a  citizen,  or  transfer 
their  interests  to  those  who  are  citizens. 
S67*]  *These  provisions,  it  is  contended, 
import  ft  prohibition  to  iuue  a  gnmt  to  an 
alien. 
4t4 


But  we  think  the  inference  by  no  means  un- 
avoidable; and,  in  addition  to  the  general  and' 
strong  objections  to  raising  an  enactment  by 
inference,  consider  it  M  unsupported  either  by 
the  policy  or  the  provision  of  the  act. 

It  is  well  known  that  the  purchaser  of  ft  war- 
rant, under  the  laws  of  Virginia,  acquired  ft 
beneficial  interest  in  the  soil,  that  the  survey 
located  that  interest  upon  a  particular  portion 
of  soil  by  metes  and  bounds,  and  the  interest 
thus  acquired  was  devisable,  assignable,  de- 
scendible, and  wanted,  in  fact,  nothing  but  a 
mere  formality  to  give  it  all  the  attributes  of  a 
freehold.  Hence  a  doubt  arose,  not  whether 
an  alien  could  acquire  an  interest  under  a 
warrant  and  survey,  but  whether  that  interest 
might  not  be  subject  to  escheat.  The  object 
of  the  law  was  to  encourage  aliens  to  purchase, 
and  to  settle  the  omntry;  and  all  its  provisiooa 
on  this  subject  were  intended  to  enlarge  his 
rights,  not  to  restrict  them.  Aliens  arriving  In 
the  country  could  not  immediately  be  natural- 
ized, but  they  might  immediately  enter  upon 
those  arrangements  for  establishing  themseN'es 
when  naturalized,  which  were  necessary  to 
precede  a  grant.  Hence  the  only  true  con- 
struction of  the  Virginia  law  is,  that  as  to  all 
the  interest  acquired  in  land  previous  to  grant, 
it  was  intended  to  enlaT:ga  their  rights,  and 
secure  them  from  escheat;  while,  as  to  the 
rights  yrhieh  they  might  acquire  by  patent, 
they  were  to  be  left  imder  the  oraittary 
'alien  disabilities,  whatever  those  were,  [*35ft 
which  the  law  imposed. 

The  Virginia  act,  therefore,  has  no  inBu- 
ence  upon  the  rights  of  the  parties  in  this 
cause.  . 

The  object  of  the  next  four  prayera  for 
instmction  in  behalf  of  the  defendant  is,  to 
maintain  the  proposition  that  the  act  of  Ken- 
tucky of  1799,  which  confirmed  the  interest  of 
the  purchasers  under  the  letter  of  attorney  of 
the  son  of  Brantz,  was  in  derogation  of  the 
rights  of  Duncan  Rose,  the  subsequent  grantee. 

The  argument  is,  that  on  the  decease  of  the 
father,  without  an  heir  that  could  take,  the 
land  in  controversy  reverted  to  tiie  state,  and 
the  junior  patent  then  fastened  upon  it  in  the 
ordinary  manner  in  which  it  attaches  to  the 
soil  when  a  prior  grant  is  removed  from  before 
it.  That  the  act  of  1799  was  nothing  more  than 
a  junior  grant  for  the  same  land,  and  a  grant 
which  the  state  was  estopped  from  making  to 
the  prejudice  of  the  prior  patentee,  as  well 
upon  general  principles,  as  under  the  provi- 
sions of  the  compact  between  the  two  states. 

It  is  obvious,  that  in  considering  this  argu- 
ment, the  court  cannot  place  the  defendant  on 
more  favorable  ground  than  by  substituting 
Virginia  for  Kentucky,  and  allowing  him  all 
the  rights  that  he  might  have  set  up  against 
the  former  state.  And  it  is  equally  obvious, 
that  to  admit  of  the  right  set  up  in  favor  of 
the  junior  patent's  atta^ing  as  a  patent  upon 
the  escheat,  it  must  be  affirmed  that  escheated 
land  was  liable  to  be  taken  up  by  patent; 
whereas  the  act  authorizes  patent  *to  [*35» 
issue  upon  waste  and  unappropriated  landa 
exclusively,  and  not  upon  escheated  property. 
And  so  it  has  been  settled  by  adjudications 
both  in  Kentucky  and  Virginia.  Elmendorf  t. 
Carmichael,  8  Littel.  Bep.  4S4. 

It  ia  further  obvious,  that  as  to  the  eUam 

Wheat.  tU 


Digitized  by  Google 


Shelby  et  al.  v.  Gut. 


8S» 


■et  up  hy  the  defendant  on  the  ground  of 
moral  rintt  *nd  eBtoppel^  the  court  will  con- 
eede  muea  men  thmn  ne  has  a  i%ht  to  assume 
if  it  allows  him  the  benefit  of  his  argument  to 
the  whole  extent  in  which  it  may  be  applied 
to  the  rights  and  obligations  of  individuals. 
Assuming,  argument!  gratia,  that  the  state 
oonld  not  supersede  th6  ri^ht  of  the  defendant 
derived  under  his  patent,  m  any  case  in  which 
an  individual  would  be  estopped,  or  might  be 
decreed  to  convey.  But  it  is  only  on  the 
ground  of  fraud  or  contract  that  the  law  acts 
■  upon  individuals  !n  either  of  the  supposed 
eases.  Fraud  is  not  imputable  to  a  govern- 
ment; but  if  it  were,  where  is  there  scope 
found  for  the  imputation  of  it  in  the  relation 
between  a  state  and  the  patentee  of  its  vacant 
lands  T  In  selling  the  warrant,  the  state  enteral 
into  contract  no  further  than  that  the  pur> 
chaser  shall  have  that  quantity  of  vacant  land 
if  be  can  find  it.  And  when  the  patent  issues, 
it  is  to  the  patentee,  if  to  tinyone,  that  tbe 
fraud  is  imputable  if  the  land  be  not  vacant. 
The  state  never  intends  to  grant  the  lands  of 
another;  and  where  the  grantee  is  ignorant  of 
the  previous  patent,  the  maxim,  caveat  emptor, 
is  empbatidUiy  appUeable  to  this  species  of  con- 
tract. 

But  to  what  mutt  would  this  doctrine  lead 
$«0*]  *usT  A  Junior  grant  is  to  be  vested 
with  the'  attribute  of  hanging  over  a  valid  and 
indefeasible  appropriation  of  soil,  waiting  to 
vest  upon  the  occurrence  of  the  casualty  of  an 
escheat  or  an  indefinite  failure  of  heirs  f  This 
may  not  happen  in  a  hundred  years;  it  may 
not  occur  upon  one  life,  as  in  this  case,  but 
may  occur  after  the  lapse  of  one  hundred  lives. 
It  u  Impossible  that  such  a  claim  can  be  coun- 
tenanced. Neither  principle  nor  policy  sustains 
it.  And,  in  fact,  the  decisioii  upon  the  first 
ground  Is  fatal  to  the  cause  of  the  defend- 
ant upon  the  last;  for,  upon  no  principle  but 
the  assumed  nullity  of  the  patent  to  Brantz, 
could  any  contract  be  imputed  to  the  state  to 
make  good  the  junior  patent,  under  which  the 
defendant  deduces  bis  title.  In  that  case,  the 
land  would  still  have  remained  vacant  land, 
and,  as  such,  the  junior  patent  would,  of 
oonrse,  have  taken  effect  upon  it  as  a  patent, 
and  by  Uie  immediate  operation  of  the  land 
law,  without  reference  to  the  supposed  inci- 
dental rights  here  set  up. 

So  far  this  court  has  considered  the  cause  as 
one  of  a  new  impression;  but,  on  examining 
the  adjudications  quoted,  they  are  satisfied, 
that  in  every  point  material  to  tbe  plaintiffs, 
tbe  case  has  been  solemnly  adjudicated  in  the 
eonits  of  Kentucky. 

They  will,  therefore,  direct  an  opinion  to 
be  certified  in  favor  of  the  plaintiff. 


r*Statnte  Of  Umitatloni.  Pleading. 
Local  Law.] 

BHELBT  et  al.,  Bxeentors  of  Shen^, 
in^tiffs  in  Error, 

V. 

GUY,  Defendant  in  Brror. 
The  terms  "berond  esas,"  In  tlM  nvlni  clause  of 


a  statute  of  limitations,  are  to  be  construed  as 
equlTSlent  to  without  the  limits  of  the  state  where 
the  statute  is  enacted. 

Qocre,  How  far  tbls  construction  has  been  adopt- 
ed  by  the  courts  of  Tennessee. 

Ffve  years  bona  fide  possession  of  a  slave  con- 
stitutes a  title,  by  the  laws  of  Vii^lnla,  upun 
wblch  the  possessor  may  recover  In  detinue ;  and 
tbls  title  may  be  set  up  oy  tbe  vendee  of  such  pos' 
sessor  In  tbe  courts  or  Tennessee,  as  a  defense  to 
a  suit  brought      a  third  party  In  tbos?  courts. 

THIS  cause  was  argued  by  Mr.  Jones  for  the 
plaintiffs  in  error,  and  by  the  Attorney- 
General  and  Mr.  White  for  the  defendant  in 
error.  ' 

iSx.  Justice  Jolinson  delivered  the  opiai<m 
of  the  court: 

The  plaintiffs  here  were  defendants  in  the 
court  below  in  an  action  of  detinue  brought  by 
Thomas  Guy,  to  recover  sundry  slaves. 

The  defendants  below  plead  non  detinet,  and 
the  act  of  limitations  of  the  state  of  Tennessee, 
which  bars  the  action  of  detinue  in  three  years. 

The  plaintiff  joins  issue  upon  the  plea  on  non 
detinet,  and  files  a  special  replication  to  the 
plea  *of  the  statutst  the  object  oi  [*36a 
which  is  to  bring  himself  within  th^  saving  in 
favor  of  absentees.  The  defendants  demurred 
to  this  replication,  hut  the  demurrer  beu^  over- 
ruled, the  parties  went  to  trial  on  the  general 
issue,  and  a  verdict  was  rendered  for  the 
plaintiff  in  the  form  now  usual  in  the  action 
of  detinue. 

To  revise  the  judgment  of  the  court  in  over- 
ruling the  demurrer,  and  its  decisions  upon 
various  points  of  law  raised  in  the  progress  of 
the  trial,  this  writ  of  error  is  brought. 

The  case  was  this:  One  Dickerson,  a  citi- 
zen of  Virginia,  the  father  of  the  plaintiff's 
mother,  was  owner  of  a  female  slave  named 
Amy,  from  whom  the  slave  claimed  had  de- 
scended. Upon  the  marriage  of  Thomas  Terry 
Guy  with  the  plaintiff's  mother,  or  soon  after, 
and  prior  to  the  year  1778.  the  slave  Amy  pass- 
ed into  the  possession  of  T.  T.  Guy,  but  wheth- 
er by  loan  or  parol  f^ft,  is  a  point  litigated, 
and  upon  whhm  some  of  the  principle  ques- 
tions in  the  cause  arise. 

From  the  year  1778  to  1794,  the  slaves  re- 
mained in  Virginia,  in  the  possession  of  the 

glaintiff*8  father  T.  T.  Guy,  when  he  sold 
er  and  her  increase  to  David  Shelby,  who 
thereupon  removed  with  the  slaves  to  Ten- 
nessee, where  he  and  they  have  ever  sinoe  re- 
sided. , 

In  the  year  1788,  Dickerson  made  his  will 
and  died;  and  the  will  was  proved  and  record- 
ed in  July,  1788.  In  this  will  be  says:  "I  lend 
to  my  son-in-law  T.  T.  Guf,  the  negroes  which 
he  now  has  in  his  possession,  that  I  lent  him 
in  the  life-time  of  his  wife,  during  his  natural 
life,  viz.,  *Cuffee,  Gilbert,  and  Amy;  [*8ftS 
and  at  his  death  I  give  the  aforesidd  slaves, 
with  their  increase,  to  my  grandsons  John  and 
Thomas  Guy,  and  their  heirs,  forever." 

Thomas  Guy,  here  named,  is  the  plaintiff  in 
this  action;  the  executory  devise  to  him  and 
John  took  effect  by  the  death  of  their  father 
in  1796.  John  died  unmarried,  under  age,  and 
intestate,  after  bis  father,  but  before  the  action 
brought,  and  neither  of  the  brothers  had  been 
in  the  state  of  Tennessee  until  within  Uiree 
years  prior  to  tbe  institution  of  the  suit,  but 
had  resided  In  the  state  of  Virginia. 
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.  Theae  are  the  materUil  facts  in  the  cause. 
The  points  arjyued  have  heen  very  numerous; 
hut  if  the  plaintiff  hu  tripped  in  pleading,  by 
a  vicious  replicaticHi,  tlie  questions  on  the 
merits  are  put  out  of  the  case.  The  points 
arising  on  the  demurrer,  therefore,  must  first 
be  considered. 

The  replication  demurred  to,  states,  in  sub- 
stance, the  right  of  Dickerson  to  the  negro 
Amy,  and  the  continuance  of  that  right  up  to 
his  death;  the  bequest  to  the  father  of  the 
plaintiff  for  life,  and  to  the  plaintiff  uid  John 
after  his  death;  the  death  of  the  father,  and  of 
John;  the  qualifying  of  the  executors  on  the 
will,  and  their  assent  to  the  legacy;  the  sale  by 
the  father  to  Shelby  in  1794;  Shelby's  removal 
with  the  slaves  of  Tennessee,  and  subsequent 
residence  there,  and  the  residence  of  John  up 
to  his  death,  and  of  the  plaintiff,  to  within 
three  years  of  the  bringing  of  this  stdt,  in  the 
state  of  Virginia. 

984*]  *The  demurrer  filed  to  this  replica- 
tion is  special,  and  assigns  for  cause, 

1.  That  it  states  the  evidence  of  title,  and 

does  not  allege  a  fact. 

2.  That  it  is  double,  in  relying  on  the  facts 
both  of  title  and  of  non-residence. 

But,  claiming  the  right  of  looking  back  to 
the  first  fault,  and  other  benefits  appertaining 
to  a  general  demurrer,  to  which,  no  doubt,  he 
is  entitled,  the  counsel  for  the  defendant  have 
raised  a  variety  of  other  questions  in  the  cause, 
of  more  interest  than  those  specified. 

As,  first,  that  the  counts  in  the  declaration 
are  repugnant,  the  one  being  essentially  a  count 
in  trover,  the  other  in  detinue;  and, 

Second,  that  the  replication  involves  a  de- 
parture, inasmuch  as  the  writ  claims  the  whole 
property,  and  the  replication  shows  him  to  be 
entitled  to  no  more  than  a  moiety. 

That  the  replication  is  more  characterized  by 
prolixity  than  by  science,  the  court  will  readily 
Admit;  but  that  it  is  essentially  vicious  cannot 
be  maintained. 

The  general  object  of  the  plaintiff  is  to  forti- 
fy his  title  or  demand,  and  this  is  a  legitimate 
object.  Nor  can  we  perceive,  that  in  doing 
this  he  has  either  stated  evidence  where  he 
ought  to  allege  facts,  or  tendered  to  the  defend- 
jrnt  a  double  answer  to  his  plea,  or,  rather, 
"distinct  matters  to  one  and  the  same  thing, 
whereunto  several  answers  are  required."  That 
it  is  redundant,  and  abounds  in  surplusage, 
■with  reference  to  the  issue  tendered,  is  obvious ; 
S65*]  but  it  prefers  only  one  'answer  that 
will  fit  the  plea,  which  is,  absence  from  the 
«tate  of  Tennessee  during  the  term  when  the 
statute  would  bar  him. 

Yet,  as  he  has  thought  proper  to  amplify 
upon  the  nature  of  his  demand,  if  he  had  pros- 
trated his  own  action,  the  law  would  visit  him 
with  the  consequences. 

The  argument  on  this  point  is,  that  having 
set  out  a  joint  devise  to  himself  and  his  brother, 
he  is  incapable  of  maintaining  alone  a  suit  for 
the  entirety  of  the  thing  devised.  But  in  this 
we  are  of  opinion  that  the  law  is  with  him. 

It  is  true,  that  tenants  in  common  must  or- 
dinarily join  in  an  action,  and  that  the  laws  of 
Virginia  produce  a  severance  upon  the  death 
of  a  joint  tenant,  so  that  the  right  of  survivor- 
ship is  abolished.  But  it  is  also  true,  that  in 
suits  for  an  indivisible  thing,  a  right  of  actiMi 
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survives  to  a  tenant  in  common;  and  this  from 
the  necessity  of  the  case,  as  we  conceive  th« 
authorities  suffi<uently  maintain.  Co.  Utt. 
198  a:  Bro.  Abr.  tit.  Tenant  in  Common,  pL 
18. 

The  exceptions  to  the  courts  clearly  cannot 
be  sustained.  They  are  consubstantial,  and  the 
same  plea  and  judgment  proper  to  both.  Aver- 
ring tuat  the  defendant  came  to  the  possession 
of  the  chattel  by  finding,  does  not  constitute  a 
coimt  in  trover;  an  alleged  conversion  charac- 
terizes that  form  of  action.  Nor  is  it  any  oh* 
jection  to  the  counts  that  one  of  them  states  m 
right  to  recovery  founded  in  a  possession  mere- 
ly, without  the  direct  allegation  of  property, 
since  a  tortious  detention  may  well  be  of  that 
which  another  has  *no  interest  in,  but  [*399 
to  the  temporary  use  or  custody.  Co.  Utt. 
286;  Roll.  Abr.  575.  Thus,  a  bailee,  or  com- 
mon carrier,  or  sheriff,  may  maintain  this  ac- 
tion, and  expressly  against  one  who  has  them 
by  delivery  or  ftuUng.  2  Saund  47;  Cro. 
Jac  73,  et  passim.  We  come,  then,  to  the 
question  raised  by  the  demurrer  upon  the  stat- 
ute of  limitations  of  Tennessee;  and  here  we 
are  met  by  one  of  those  embarrassments  which 
necessarily  grow  out  of  our  peculiar  system. 

North  Carolina,  in  common  with  most  of  the 
old  states,  adopted  the  language  bf  the  statute 
of  James  in  its  act  of  limitations.  Tlus  was 
the  law  of  Tennessee  before  its  separation  from 
that  state,  and  continues  so  to  this  day.  The 
persons  excepted  from  its  operation,  are  in- 
fants, femes  covert,  etc.,  and  "persons  beyond 
seas." 

During  a  century  nearly  that  this  law  has 
been  the  local  law  of  that  country,  we  cannot 
ascertain  that  the  courts  of  either  of  those 
states  have  been  called  on  to  decide  whether  it 
shall  be  construed  according  to  its  literal  mean- 
ing. In  the  meantime,  solemn  adjudications 
have  taken  place  in  several  of  the  states,  to  the 
purport  that  persons  without  the  jurisdiction 
of  the  country,  though  not  actually  beyond  seas, 
are  within  the  equity,  if  not  within  the  actual 
meaning  of  the  statutes  containing  the  same 
words,  and  borrowed  from  the  same  source. 
And  in  a  ease  which  came  up  to  this  court  from 
Georgia,  in  the  year  1818,  it  was  solemnly  de- 
cided that  it  was  impossible  to  give  a  sensible 
and  reasonable  'construction  to  those  [*S67 
words  according  to  their  literal  signification. 
But  we  are  now  informed,  and,  as  it  is  admitted 
by  the  opposite  counsel,  we  cannot  question  it, 
that  a  contrary  adjudication  has  taken  place  in 
the  courts  of  Tennessee  within  the  last  year,  for 
the  first  time.  It  is  obvious,  that  withont 
a  more  particular  report  of  that  adjudication, 
this  court  could  not  now  act  finally  upon  its 
authority.  But  if  the  majority  of  the  court 
were  of  opinion  that  an  insulated  decision  on  a 
point  thus  circumstanced  ought  to  control  the 
previous  decision  of  this  court,  the  course  would 
undoubtedly  be,  to  hold  up  this  cause  for  ad- 
visement. 

That  the  statute  law  of  the  states  must  fur- 
nish the  rule  of  decision  to  this  court,  as  far  as 
they  comport  with  the  constitution  of  the 
United  States  in  all  cases  arising  within  the  re- 
spective states,  is  a  position  that  no  one  doubts. 
Nor  is  it  questionable  that  a  fixed  and  received 
construction  of  their  respective  statute  laws  in 
their  own  courts  makesj  1^  fact,  a  part  of  the 
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statute  law  of  the  country,  however  we  may 
doubt  the  propriety  of  that  construction.  It  is 
obvious,  that  this  admission  may,  at  times,  in- 
volve  us  in  seeming  inconsistencies;  as,  where 
states  have  adopted  the  same  statutes,  and  their 
courts  differ  in  the  construction.  Yet  that 
course  is  necessarily  indicated  by  the  duty  im- 
posed on  us,  to  administer,  as  between  certain 
Individuals,  the  laws  of  the  respective  states 
according  to  the  best  lights  we  possess  of  what 
those  laws  are.  This  court  has  uniformly  man- 
36S*]  ifested  its  respect  for 'the  adjudications 
of  the  state  tribunals,  and  will  be  very  moder- 
ate in  those  claims  which  may  be  preferred  on 
the  gronnd-of  comity.  Yet,  in  a  ease  like  the 
one  now  occurring,  it  cannot  acknowledge  the 
objection  to  go  farther,  at  present,  than  to  ex- 
amine the  decision  formerly  rendered  on  the 
construction  of  these  words. 

We  have  reflected,  and  heard  arguments  on 
our  former  decision,  and  not  a  doubt  has  been 
entertained,  except  on  the  question  how  far  we 
were  bound  to  surrender  an  opinion,  under  the 
actual  state  of  difference  existing  between  our 
construction  and  that  of  the  state  from  which 
this  cause  comes. 

It  is  true,  that  the  words  "beyond  seas," 
considered  abstractedly,  must,  in  every  state  in 
this  Union,  mean  something  more  than  "with- 
out the  limits  of  the  commonwealth;"  which 
words  the  state  of  Virginia  baa  very  properly 
added  to  the  statute  of  James.  But  it  is  also 
true,  that  if  the  words  "beyond  seas"  be  con- 
sidered with  reference  to  the  insular  ^tuation 
of  thf  country  from  which  we  adopted  the  law, 
they  mean  exactly  the  same  as  the  words  super- 
added in  the  Virginia  law.  And  it  was  this 
consideration,  as  well  as  the  obvious  absurdity 
of  applying  the  terms,  "beyond  seas,"  in  their 
literal  signification,  that  induced  this  court,  and 
has  induced  so  many  state  courts,  to  give  it  the 
meaning  of  beyond  the  commonwealth. 

If  equity,  as  appUed  to  the  construction  of 
statutM  by  an  eminent  writer,  means  "the  cor- 
rection of  that  wherein  the  law,  by  reason  of 
S<9*]  *its  universality,  is  deOcient;"  or,  as 
another  defines  it,  "interpreting  statutes  by  the 
reason  of  them,"  may  be  applied  to  any  case, 
we  think  it  may  to  one  which,  while  it  operates 
in  restraint  of  common  right,  would,  by  a  lit- 
eral construction,  make  no  saving  in  favor  of 
persons  residing  in  the  most  distant  and  unfre- 
quented parts  of  this  extensive  continent. 

ITeverthelesB,  as  this  cause  must  go  back 
upon  other  grounds,  we  will,  for  the  present, 
waive  a  positive  decision  on  this  point  as  ap- 
plied to  the  state  of  Tennessee,  trusting  that 
the  courts  of  the  state  from  which  this  cause 
comes  will,  in  due  time,  furnish  such  lights  upon 
the  fixed  law  of  that  state  on  this  subject  as 
will  enable  the  courts  of  the  United  States  to 
come  to  a  satisfactory  conclusion  upcm  the 
question. 

The  next  class  of  questions  in  the  cause  arise 
under  bills  of  exception.  The  object  of  the 
defendants,  in  the  several  prayers  for  instruc- 
tions propounded  to  the  court,  was  to  he  let 
into  proof  of  a  title,  without  will  or  deed,  in 
the  father  of  T.  T.  Guy,  from  whom  they  pur- 
chased, and  to  maintain,  that  although  that 
title  was  only  derived  to  him  by  implication 
vnder  the  limitation  acts  of  Virginia,  it  was 
rafficient,  not  only  to  make  out  a  defense  by 
«  Ik  ed. 


pleading,  but  by  giving  such  facta  in  evidence 
as  would  be  a  g(»d  defense  on  a  plea  of  the 
statute  of  limitations,  if  the  suit  were  instituted 
in  the  state  of  Virginia,  or  to  maintain  detinue 
in  a  suit  to  recover  in  right  of  a  possession  un- 
der the  statute  in  that  state.  *Wlth  this  [*S70 
view,  he  proposed  to  rely  on  the  following 
propositions: 

1.  That  the  proof  that  Dickerson,  on  the 
marriage  of  Guy  wit^  his  daughter,  had  sent 
the  slave  in  question  with  them,  or  to  them, 
upon  their  going  to  house- keeping,  and  per- 
mitted her  to  remain  there  ever  after  as  their 
property,  without  any  specific  declaration  of 
the  interest  vested  in  them,  other  than  the  will 
of  1788,  with  a  variety  of  corroborating  facts, 
was  sufficient  to  sustam  an  inference  of  a  gift 
or  transfer  by  parol,  and  of  such  an  adverse 
possession  as  might  constitute  a  bar  under  the 
act  of  limitations  of  Virginia  of  1705. 
'  This  the  court  refused,  on  the  ground  that  a 
parol  gift  of  slaves  in  Virginia  was,  at  the  date 
of  that  transaction,  absmutely  void. 

In  this,  it  is  contended  the  court  erred,  both 
as  to  the  law  and  as  to  its  application  to  the 
case. 

As  to  the  law,  we  are  of  opinion  that  the 
question  is  not  now  to  be  stirred.  We  do  not 
mean  to  intimate  an  opinion  on  the  construc- 
tion of  the  acta  of  1767  and  1768,  on  this  sub- 
ject; but  only  to  treat  it  as  a  decided  point 
upon  the  construction  of  those  statutes,  that  a 
parol  gift  of  slaves  made  in  Virginia,  even 
where  possession  passed,  between  the  year* 
1757  and  1787,  was  void,  or  voidable;  for,  as 
to  all  the  purposes  of  this  ease,  it  is  immaterial 
which!  The  declaratory  act  of  December  31, 
1787,  we  regard  as  a  new  enactment,  taking 
effect  from  its  date,  as  a  repeal  of  the  prior  acts 
in  those  "cases  in  which  the  poaaeasion  [*S71 
passed  with  the  gift.  The  possession  here  re- 
lied on  was  from  1775  to  1788,  at  which  time 
the  will  was  recorded.  And  here  the  materliJ 
question  arises,  whether,  if  void  or  voidable,  li 
does  not  create  such  an  adverse  interest  in  the 
donee,  as  the  statute  of  1795  may  attach  upon, 
so  as  to  vest  a  complete  interest.  And  on  thin 
point  we  think  the  court  erred  in  rejecting  the 
proof.  For,  although  the  gift  may  have  been 
void  or  voidable,  the  fact  of  delivery  of  pos- 
session attended  it,  and  this  must  have  put  the 
party  to  his  action  to  re-instate  himself  in  the 
enjoyment  of  the  proper^.  The  limitation  to 
the  action  of  detinue  m  Virginia  is  five  years; 
and  here  the  supposed  donee  proves  a  posses- 
sion of  ten  years. 

There  can,  then,  be  but  one  doubt  raised  on 
the  right  of  the  defendant  to  the  instruction 
here  prayed,  and  to  the  admission  of  the  evi- 
dence offered  to  the  fact  of  a  parol  gift,  and 
that  is,  whether  he  could  avail  himseU  of  this 
defense  in  this  mode. 

In  the  case  of  Newby  t.  Blakley,  8  Hen.  & 
Mun.,  57,  a  case  strikingly  resembling  this  in 
ita  circumstances,  it  was  adjudged  that  a  plain- 
tiff, in  Virginia,  may  recover  in  detinue  upon 
five  years  peaceable  possession  of  a  slave  ac- 
quired without  force  or  fraud.  And  four 
months  after  that  decision,  and  obviously  with- 
out being  apprised  of  it,  this  court,  in  the  case 
of  Brent  v.  Chapman,  maintained  the  same 
doctrine.   6  Cranch's  Rep.  358. 

It  follows,  we  think,  tliat  on  the  same  prin- 
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S72*]  ciple,  *Huch  a  poBseasion  must  con- 
Btitute  a  good  defense  in-  TenneBsee.  To  pre- 
clude the  defendant  from  availing  himself  of 
the  benefit  of  .that  evidence  which  would  have 
sustained  an  action  for  the  same  property  by 
the  person  from  whom  be  purchased  it,  would 
be  to  convert  a  good  and  Tiuid  title  in  ^rgjnia 
into  a  defeasible  title  in  Tennessee;  a  sufficient 
title  in  a  vendor  into  a  defeasible  title  in  his 
vendee;  and,  by  an  indirect  operation,  to  make 
the  seller  liable,  where  a  direct  action  could 
not  have  been  maintained  against  him  to  re- 
cover the  property  sold. 

The  second  prayer  'u  calculated  to  obtain  of 
the  court  an  instruction  that,  after  an  indefinite 
loan  to  Gay,  the  £Rther,  a  subsequent  devise  to 
his  children,  if  intended  to  save  the  slaves  from 
his  creditors,  was  inoperative  as  to  Guy,  and 
purchasers  for  valuable  consideration  claiming 
under  him,  unless  with  actual  notice  of  the  will. 

On  this,  it  is  sufficient  to  remark,  that  as 
there  were  no  creditors  before  the  court,  the 
court  was  under  no  obligation  to  speculate 
upon  the  possible  effect  of  their  interesbv  upon 
the  case.  And  this  gets  rid  of  the  influence  of 
the  ^dsion  in  Fitzhugh  v.  Anderson,  on  the 
cause,  as  will  be  more  particularly  shown  in  a 
subsequent  part  of  this  opinion.  The  defend- 
ant here  was  a  purchaser  from  T.  T.  Guy  at 
the  time  when  the  will  of  the  grandfather  was 
of  record.  How  far  purdiasers  are  affected 
with  record  notice,  is  obviously  a  point  of  local 
law.  And  we  understand  that  much  import- 
ance is  attached  to  it  in  the  jurisprudence  of 
S7S*]  Virginia.  Certainly,  in  ordinary  'cases, 
where  such  a  source  of  information  is  open  to 
all,  those  who  do  not  avail  themselves  of  it 
come  with  an  ill  grace  before  a  court  to  com- 
plain of  imposition. 

The  third  prayer  was  intended  to  maintain 
that,  on  the  circumstances  of  the  case,  the  jury 
might  infer  both  a  deed  and  the  recording  of 
that  deed.  Broad  as  this  claim  was,  it  is  ob- 
vious that  the  court  was  not  bound  to  give  the 
instruction,  since  it  would  have  avaued  the 
party  nothing,  without  the  additional  fact  of 
the  loss  or  extinction  of  the  record  also. 

The  fourth  prayer  has  relation  to  the  ques- 
tion, whether  the  right  of  action  survived  to 
the  tenant  in  common,  which  has  been  already 
answered.  As  Thomas  Terry  Guy  died  before 
his  son  John,  tbe  executory  devise  to  John  and 
the  plaintiff  became  vested  in  possession. 
Their  ii{^t  of  action  then  accrued,  and  that 
right  survived  to  this  plaintiff,  whatever  may 
be  the  ultimate  distribution  of  the  slaves  when 
recovered.    This  also  was  rightfully  refused. 

And  the  same  remark  answers  many  of  the 
exceptions  taken  to  the  charge  which  the  court 
below  did  give  upon  the  sufHciency  of  the 
plaintiff's  cause  of  action,  and  the  form  of  lay- 
ing it. 

Other  exceptions  are  taken  to  the  legal  doc- 
trines of  that  charge;  one  of  which  is,  that,  un- 
der the  Virginia  statute  of  frauds  of  1786,  the 
loan,  with  five  years'  possession,  became  a 
vested  title  in  T.  T.  Guy;  another,  that  upon 
the  general  doctrines  of  courts  of  law,  on  the 
subject  of  frauds  imputable  where  the  posses - 
874*]  sion  remains  'in  one,  and  the  right  in 
another,  this  will  should  be  adjudged  a  mere 
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cover  and  evasion,  or  a  new  devise  for  the  per- 
petration of  fraud. 

But  on  these  subjects  we  think  it  unnecessary- 
to  remark  at  any  length ;  the  dates  and  facts  do- 
not  bring  the  case  within  the  operation  of  the 
statute  of  frauds  of  178S;  and,  with  regard  t» 
the  general  doctrine,  it  never  has  been  supposed 
to  extend  to  a  purchaser  with  notice,  much  less- 
to  a  purchaser  whom  the  local  law  effects  with 
notice  of  the  highest  order.  Had  the  defend- 
ant, in  this  instance,  been  a  creditor  of  T.  T. 
Guy,  who  had  trusted  him  on  the  faith  of  this- 
property,  and  now  sought  relief  under  th» 
principle  in  Twyne's  case,  the  decision  in  Fits- 
nugh  V.  Anderson,  2  Hen.  ft  Mun.,  289,  mi^fc 
have  applied.  Tlu,t  case  was  expressly  deod- 
ed  upon  the  principle  in  Twyne^s  case.  The- 
complainants  were  l^atei  ,  of  their  grandfath- 
er, under  a  will  that  was  not  recorded  untif 
three  years  after  the  creditors  (who  were  de- 
fendants) had  sold  tbe  son's  slaves  under  execu- 
tion; slaves  which  he  had  held  in  possession  for 
fifteen  years,  under  a  loan,  which  was  never 
avowed  until  the  slaves  were  set  up  for  wala,. 
and  which  there  was  obviously  much  cause  lor 
bringing  into  serious  suspidon. 

Judgment  reversed*  and  a  venire  fiMias  de- 
novo  awarded. 


WALKER  et  ux..  Appellants. 

V. 

CYRUS  GRIFFIN'S  HEIRS,  Respondents. 


Devise  of  the  testator's  estate,  "One-foartbmrt 
to  be  given  to  tbe  famtlles  of  O.  Hollowaj,  w,  B. 
Blackbourn,  and  A.  Bartlett,  to  those  of  their 
children  that  my  wife  shall  thtnk  proper,  bat  In  a 
greater  proportion  to  F.  P.  Htniowaji.  than  to  mnj- 
other  of  O.  Hollowar's  ctalldreo ;  to  B.  P.  Bartlett 
Id  a  greater  proportion  than  any  of  A.  Bartlett'v 
children.  Tbe  balance  to  be  given  to  the  families- 
of  C.  and  J.  T.  Orlffln's  cblloren.  In  equal  propor- 
tion." Held,  that  the  children  of  C.  k  J.  T. 
Orlffln  took  per  stirpes,  and  sot  per  capita,  and. 
that  tbe  property  devised  to  them  was  to  be  divid- 
ed Into  two  equal  parts,  one  moiety  to  be  aaslgneA 
to  each  family. 


rpms  cause  was  submitted  without  argument- 
Mr.  Chief  Justice  Hanhall  delivered  th*- 

opinion  of  the  court: 

This  case  depends  entirely  on  tbe  will  of 
Francis  Peart,  deceased.  The  testator  had  de- 
vised  his  estate  to  the  County  Court  of  Wood- 
ford, in  trust  for  purposes  therein  mentioned; 
after  which  he  adds,  "should  the  County- 
Court  of  Woodford  not  have  a  right  to  tak» 
into  possession  this  donation  of  the  within  will^ 
I  do  request  one-fourth  part  to  be  j^ven  to  tbe- 
families  of  G.  Holloway,  William  B.  Black- 
bourn,  and  A.  Bartlett,  to  those  of  their  cbil- 
dren  that  my  wife  may  think  proper,  but  in  & 
greater  proportion  to  Francis  *P.  Hollo- ["37  •■ 
way  than  any  other  of  G.  Holloway's  children ; 
to  Elizabeth  P.  Bartlett  in  a  greater  proportion, 
than  any  of  A.  Bartlett's  children.   Tbe  bal- 
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anee  to  be  riven  to  the  fomiliM  of  Cs'tub  and 
John  T.  Griffin's  children,  in  equal  propor- 
ti<ni.** 

The  devise  to  the  County  Court  of  Wood- 
ford was  held  void ;  and  thereupon  the  heirs  of 
QjmiB  Griffin,  who  was  dead  at  the  time  the 
will  was  made,  brought  A  friendly  suit  against 
the  heirs  of  John  T.  Griffin,  who  was  also  dead, 
in  the  Circuit  Court  for  the  district  of  Keu- 
tneky,  for  a  division  of  the  property.  The 
Qreuit  Court  decided  that  the  children  were 
entitled  to  it  in  exclusion  of  the  grandchildren^ 
whose  parents  were  living,  and  that  all  the 
children  should  take  in  equal  proportion. 
From  this  decree  the  heirs  of  John  Taylor 
Griffin  have  appealed  to  this  court. 

It  is  apparent,  that  in  the  devise  of  one- 
fourth  to  the  families  of  G.  Holloway,  Will- 
Sam  B.  Blackboum,  and  A.  Bartlett,  the  teata- 
tor  intended  to  designate  the  children  in  ex- 
clusion of  the  grandchildren,  because  he  adds, 
"to  those  of  their  children  that  my  wife  may 
think  proper;"  obviously  having  the  children 
only  in  his  mind,  and  not  taking  grandchildren 
into  view.  When,  in  the  same  paragraph,  and 
in  the  succeeding  sentence,  he  uses  the  same 
word  in  the  devise  to  the  families  of  Cyrus  and 
John  T.  Griffin,  he  must, be  supposed  to  have 
used  It  in  the  same  sense,  unless  the  additioTial 
w<wds,  "children  to  take  in  equal  proportion," 
■libuld  show  a  chanee  of  intention,  and  that 
S77*]  the  property  'was  given  to  the  children 
of'  the  families,  and  not  to  the  familiea  them- 
selves. 

The  use  of  the  words,  "families  of  Cyrus 
and  John  T.  Griffin's  children,"  to  designate 
tin  grandchildren  of  Cyrus  and  John  T.  Orif- 
fln,  would  certainly  be  an  unusual  as  well  at 
Awkward  mode  of  describing  them,  and  we 
think  there  is  no  necessity  for  resorting  to  this 
construction.  The  introduction  of  these  words 
ia  to  be  readily  accounted  for.  In  the  preceding 
devise,  the  testiator  had  directed  the  children 
of  two  of  the  families  to  take  unequally.  In 
this  he  intended  them  to  take  equally;  and 
therefOTe  makes  that  provision. 

The  more  difficult  inquiry  is,  whether  the 
prqpeity  is  to  be  divided  into  two  equal  parts, 
uie  one  to  be  assigned  to  the  family  of  Cyrut, 
and  the  other  to  the  family  of  John  T.  Griffin ; 
or  is  to  be  divided  equally  among  all  the  chil- 
dren of  the  two  stocks. 

In  solving  this  difficulty,  it  becomes  necessary 
again  to  resort  to  the  preceding  sentence. 

The  families  of  G.  Holloway,  Wra.  P.  Black- 
bonm,  and  A.  Bartlett,  take,  each  family,  as  a 
single  devisee.  Whatever  may  be  the  number 
of  persons  composing  the  family,  and  however 
unequal  may  be  their  number,  they  take,  col- 
lectively, distinct  and  equal  shares  by  families; 
each  family  constituting  an  individual  devisee. 
This  would  be,  we  think,  the  natural  import  of 
the  words,  if  unexplained  by  others.  But  we 
think  this  const.niction  is  strengthened  by  the 
S78")  residue  of  the  'Bentence.  The  testator 
adds,  "to  those  of  their  children  that  my  wife 
nwy  think  proper,  but  in  a  greater  proportion 
to  F.  P.  Holloway  than  to  any  other  of  G.  Hol- 
loway*! children,  to  EL  P.  Bartlett  in  a  greater 
proportion  than  to  uij  of  A.  Bartlett's  chil- 
dren." 

These  words  show  that  the  inequalities  in* 
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tended  by  the  testator  were  between  children 
of  the  same  family,  not  between  the  families. 
Frands  P.  Holloway  was  to  have  more,  not 
than  any  of  those  who  took  under  the  devise, 
but  than  any  other  of  G.  Holloway's  children. 
So  with  respect  to  Elizabeth  P.  Bartlett.  In 
each  case  the  share  of  the  family  is  to  be  dis- 
tributed among  the  children  of  the  family  at  the 
discretion  of  the  wife;  that  discretion  being 
limited  so  far  only  that  F.  P.  Holloway  should 
have  more  than  any  other  of  G.  Holloway's 
children,  and  E.  P.  Bartlett  more  than  any  of 
A.  Bartlett's  children. 

We  think  it  perfectly  clear  that  the  families 
take  in  equal  proportions. 

It  is  reasonable  to  suppose  that  the  same  in- 
tention was  preserved  with  regard  to  the  fami- 
lies of  Cyrus  and  John  T.  Griffin,  and  the 
words  must  receive  the  same  construction  if 
not  controlled  by  those  with  which  they  are 
connected.  Had  the  devise  been  to  the  families 
of  Cyrus  and  John  T.  Griffin,  the  natural  and 
obvious  construction  would  have  been  that  the 
families  took  equally.  We  are,  then,  to  inquire, 
what  is  the  effect  of  the  additional  words, 
"diildren  in  equal  proportion."  pyrus  Griffin 
and  John  T.  Griffin  were  both  dead,  C^rua 
leaving  four,  and  John  T.  Griffin  two  childrai, 
who  were  living  at  'the  death  of  the  r*S79 
testator,  and  were  the  objects  of  this  devise. 
Had  he  intended  them  to  take  equally,  tiM 
natural  mode  of  expressing  that  intention 
would  have  been  to  devise  the  property  to  the 
children  of  Cyrus  and  John  T,  Griffin.  They 
would  then  have  taken  individually,  and  not 
by  families;  but  the  testator  directs  them  to 
take  by  families.  Why,  th^n,  are  the  words, 
"children  in  equal  proportion,"  addedt  The 
testator  had,  in  the  preceding  sentence,  devised 
a  part  of  the  same  property  to  three  families, 
and  had  directed  tnat  the  children  of  each 
should  take  unequally.  Proceeding  immediate- 
ly to  the  two  families  of  the  Gnffins,  it  was 
natural,  though  not  necessary,  to  express  his 
wish  that  the  children  should  take  eaually. 
But  neither  In  this,  nor  in  the  preceding  aevise* 
does  he  mingle  the  children  of  the  different 
families  in  one  mass.  He  speaks  of  them  sever- 
ally by  families.  We  are  therefore  of  opinion 
that  the  children  of  Cyrus  and  John  T.  Griffin 
take  by  families,  and  that  the  property  devised 
to  them  is  to  he  divided  into  two  equal  parts, 
(une  moiety  to  be  assigned  to  each  family. 

t 

Decree.— This  eaase  came  on  to  be  heard 
on  the  transcript  of  the  record  from  the  CSrcidt 
Court  for  the  District  of  Kentucky,  etc.  On 
consideration  whereof,  this  court  Is  of  opinion 
that  the  children  of  C^nis  and  John  T.  Griffin 
took  the  property  devised  to  them  In  the  will 
of  Francis  Peart,  deceased,  by  families.  This 
court  is  therefore  of  opinion  that  the  decree  of 
the  'Circuit  Court  is  erroneous,  inso-  f*380 
much  as  it  directs  the  said  property  to  be  di< 
vided  among  the  said  children  per  capita,  and 
not  per  stirpes,  and  ought  to  be  reversed,  anil 
this  court  doth  so  far  reverse  the  same,  and  in 
ail  things  else  It  is  affirmed.  Anu  the  cause  is 
remanded  to  the  said  Circuit  Court,  that  farther 
proceedings  may  be  had  therein  according  to 
law. 
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[Local  Law.] 

DOE,   EX   DEM.   PATTERSON,   T.  WINN 
£T  AL. 

In  Reneral,  tbe  ralldlty  of  a  patent  for  lands  can 
only  M  Impeached  for  causes  anterior  to  Its  belns 
Issued,  in  a  court  of  equity.  But  wbere  tbe  grant 
Is  absolutely  Told,  as  wbere  tbe  state  has  no  title, 
or  tbe  officer  has  no  authority  to  Issue  the  grant, 
tbe  validity  of  tbe  grant  mar  be  contested  at  law. 

The  taws  of  Georgia,  In  the  year  1787,  did  not 
problblt  tbe  Issuing  of  a  patent  to  any  one  person 
for  more  than  1,000  acres  of  land.  The  proTlso  In 
the  act  of  aaaembly  of  the  ITth  of  February,  1783, 
limiting  the  quantity  to  that  number,  la  excluBtven 
ly  confined  to  bead-rights. 

THIS  cause  was  argued  by  Mr.  Berrien  and 
Mr.  Wilde  for  the  pliUntiff,  and  by  Mr. 
White  for  the  defendant. 

Mr.  Justice  Thompson  delivered  tbe -opinion 
of  the  court: 

This  case  comes  up  from  the  Circuit  Court 
S81"]  for  'the  district  of  Georgia.  And  the 
question  presented  for  decision  appears  by  a 
certificate  of  division  of  opinion  in  that  court, 
fM  to  the  admissibility  of  the  ^nt  offered  in 
evidence  on  the  part  of  the  plaintiff. 

The  certilicate  states  tiiat  the  plaintiff,  to 
maintain  his  action,  offered  in  evidence  a  pat- 
ent, purporting  to  be  a  grant,  in  due  form  of 
law,  from  the  state  of  Georgia  to  one  Basil 
Jones,  for  seven  thousand  three  hundred  acres 
of  land,  including  the  premises  in  question. 
And  also  the  warrant  of  survey  upon  which  the 
said  tract  of  luid  was  laid  off  and  surveyed, 
.and  the  minutes  of  the  court  which  granted  the 
warrant.  The  defendant's  counsel  objected  to 
the  grant's  going  to  the  jury,  affirming  the  same 
to  be  void  in  law,  inasmuch  as  no  grant  could 
issue  under  the  laws  of  the  state  for  so  great  a 
number  of  acres  as  are  comprised  in  the  said 
grant.  On  which  question  so  made  the  court 
was  divided  in  opinion. 

The  broad  ground  assumed  in  the  objection 
is,  that  the  patent  was  absolutely  void,  and  not 
even  prima  facie  evidence  of  title.  The  ques- 
tion, as  stated,  does  not  distinctly  present  to 
the  court  the  point  that  waH  probably  intended 
to  be  submitted.  The  objection  alleges  the 
patent  to  be  void,  because,  by  the  laws  of  Geor- 
gia, no  grant  could  issue  for  so  great  a  number 
of  acres  as  seven  thousand  thre;  hundred,  with- 
out stating  the  limitation  as  to  the  number  of 
acres.  But,  from  the  argument,  it  is  under- 
stood that  the  limitation  contended  for  on  the 
SS2*]  part  of  the  defendant,  'is  to  one  thou- 
sand acres,  and  that  all  grants  for  a  greater 
quantity  are  absolutely  void. 

How  far  it  is  within  the  province  of  a  court 
of  law  to  entertain  inquiries  tending  to  impeach 
a  patent,  is  a  question  upon  which  conflicting 
opinions  have  been  held,  particularly  in  the 
different  state  courts  in  this  country.  ,  By  some, 
the  patent  is  considered  only  prima  facie  evi- 
dence of  title,  and  open  to  extnnsic  evidence  to 
impeach  its  validity.  By  others,  that  the  de- 
fect must  appear  upon  the  face  of  the  patent, 
to  authorize  a  court  of  law  to  pronounce  it  in- 
valid; and  that  unless  the  defect  does  so  appear, 
the  patent  is  only  voidable,  and  recourse  must 
bo  luid  to  a  court  of  chancery  to  vacate  it.  By 
others  it  has  been  considered  that  the  powers 
of  a  court  of  law  were  not  so  broad  as  laid  down 
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in  the  former  of  tb^e  opinions,  nor  so  limited 
as  in  the  latter,  but  that  a  court  of  law  may 
inquire  whether  the  patent  was  issued  without 
authority,  or  against  tbe  prohibition  of  a  stat- 
ute, or  whether  the  state  had  title  to  the  land 
granted.  It  is  unnecessary,  if  not  improper, 
at  this  time,  to  enter  into  an  examination  which 
of  these  opinions  is  best  founded  in  prinei^a. 
For,  so  far  as  tbe  question  applies  the 
present  case,  it  has  been  settled  by  this  court 
in  the  case  of  Polk's  Lessee  v.  Wendell  et  al.  9 
Cranch's  Rep.  87.  In  that  part  of  the  case  to 
which  I  refer,  the  exceptions  under  considera- 
tion were  for  causes  not  apparent  on  the  face  of 
the  patent;  and  the  proposition  stated  for  de- 
cision is,  whether  in  any,  and  in  what  cases, 
it  is  allowable,  in  an  action  of  ejectment,  to 
impeach  *a  grant  from  the  state  for  J'SSS 
causes  anterior  to  its  being  issued.  It  is  said 
that  the  laws  for  the  sale  of  public  lands  pro- 
vide many  guards  to  secure  the  regularity  of 
grants,  to  protect  tbe  incipient  rights  of  indi- 
viduals, and  also  to  protect  the  state  froni 
imposition.  OfTicers  are  appointed  to  superin- 
tend the  business,  and  rults  are  framed  pre- 
scribing  their  duty.  These  rules  are,  in 
general,  directory,  and  when  all  the  proceed- 
ings are  completed  by  a  patent,  issued  by  th« 
authority  of  the  state,  a  compliance  with  these 
rules  is  presupposed.  That  every  prerequisite 
has  been  performed,  is  an  inference  properly 
dcducible,  and  which  every  man  has  a  right, to 
draw,  from  tbe  eustence  of  the  grant  itself.  It 
would  be  extremely  unreasonable  to  avoid  a 

Srant  in  any  court  for  irregularities  in  the  con- 
uct  of  those  who  are  appointed  by  the  gov- 
ernment to  supervise  the  progressive  course  of 
a  title,  from  its  commencement  to  its  consuK- 
mation  in  a  patent.  But,  in  order  to  gtiard 
against  the  conclusion  that  this  doctrine  would 
lead  to,  closing  the  door  against  all  inquiry  into 
any  matter  whatever  beyond  the  grant  for  tbe 
purpose  of  avoiding  it,  the  court  adds,  that  the 
great  principles  of  justice  and  of  law  would  be 
violated,  if  there  did  not  exist  some  tribunal  to 
which  an  injured  party  might  appeal,  and  in 
which  the  means  by  which  an  elder  title  was 
acquired  might  be  examined,  if  it  had  been  ac- 
quired by  the  violation  of  principles  essential 
to  the  validity  of  a  contract ;  but  that  a  court  of 
equity  is  the  more  eligible  tribunal,  in  general, 
for  these  questions,  'and  they  ought  [*S84 
to  be  excluded  from  a  court  of  law.  But  tbe 
court  say  there  are  cases  in  which  a  grant  is 
absolutely  void  (or  inoperative),  as  where  the 
state  has  no  title  to  the  thing  granted,  or  where 
the  officer  had  no  authority  to  issue  the  grant. 
In  such  cases,  the  validity  of  the  grant  is  neces- 
sarily examinable  at  law. 

This  doctrine  was  again  recognized  and 
sanctioned  by  this  court  five  years  afterwards, 
when  the  same  cause  (5  Wheat.  Rep.  293) 
was  a  second  time  under  consideration;  and  it 
is  in  coincidence  with  the  rule  settled  in  the 
Supreme  Court  of  New  York  in  the  case  of 
Jackson  v.  Lawton,  10  Johns,  ^ep.  23.  We 
may  therefore  assume,  as  the  settled  doctrine  of 
this  court,  that  if  a  patent  is  absolutely  void 
upon  its  face,  or  the  issuing  thereof  was  without 
authority,  or  was  prohibited  by  statute,  or  the 
state  had  no  title,  it  may  be  impeached  collat- 
erally in  a  court  of  law,  in  an  action  of  eject- 
ment.   But,  in  general,  other  objections  uid 
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defects  complained  of  must  be  put  in  isBue,  in 
a  regular  course  of  pleadings,  on  a  direct  pro- 
ceeding to  avoid  the  patent;  and  we  are  not 
aware  of  any  contrary  rule  prevailing  in  the 
Btat«  courts  of  Georgia.  But,  so  far  as  we  have 
any  information  on  the  lubjeet,  the  lottcUee 
there  is  in  accordance  with  the  rule  lam  down 
by  this  court. 

The  objection  in  this  case  to  the  admissibility 
of  the  grant  in  evidence  is,  that  it  was  issued 
without  the  authority  of  law,  and  in  violation 
of  certain  statutes  of  the  state  of  Georgia, 
which,  it  is  alleged,  prohibit  the  issuing  of  a 
SS5*]  grant  to  *any  one  person  for  more  than 
me  thousand  acres  of  land;  and  if  the  statutes 
referred  to  will  warrant  this  construction,  the 
objection  was  well  taken,  and  can  be  sustained 
in  a  court  of  law.  And  this  leads  to  an  exam- 
ination of  those  statutes  as  applicable  to  the 
grant  in  question. 

The  grant  bears  date  on  the  24th  of  May, 
1787,  and  is  for  7,300  acres  of  land  in  the  coun- 
ty of  Franlclin,  described  by  metes  and  bounds, 
KDd  referring  to  a  plat  of  the  same  thereunto 
annexed.  No  consideration  is  expressed  in  the 
grant,  or  any  designation  of  the  nature  of  the 
nghts  which  made  up  the  q^uantity  of  land 
mentioned  in  the  grant,  but  it  is  in  the  common 
form  prescribed  by  statute.  The  proceeding 
of  the  i^urt  of  Franklin  county,  on  the  appli- 
cation of  Basil  Jones,  accompany  the  grant,  by 
which  it  is  ordered  that  he  have  7,300  acres  in 
lieu  of  part  of  old  warrants  of  John  Peter  Wag- 
ner— bounty  reserved.  This  shows  that  the 
aggregate  quantity  of  land  mentioned  in  the 
grant  was  made  up  of  sundry  old  warrants,  and 
affords  also  an  inference  of  the  existence  of  a 
practice  of  consolidating  a  number  of  warrants 
in  one  grant;  and  there  is  nothing  in  the  land 
laws  of  Georgia  prior  to  the  year  1794  at  va- 
riance with  such  a  practice.  The  limitation  as 
to  quantity  will  be  found  to  relate  to  warrants 
for  head-rights,  and  not  to  grants;  and,  as  war- 
rants were  transferable,  no  objection  existed  to 
their  being  united  in  one  grant. 

The  land  law  of  Georgia  is  comprised  under 
several  statutes,  passed  at  different  periods,  va- 
386*]  rying  "and  modifying  the  system 
occasionally,  as  policy  required.  But  all  being  in 
pari  materia,  are  to  be  looked  to  as  one  statute, 
in  explaining  their  meaning  and  import.  Un- 
der these  laws,  there  were  various  ways  in 
which  persons  became  entitled  to  rights  and 
could  obtain  warrants  for  land;  such  as  head- 
rights,  according  to  the  number  of  a  family; 
bounties  to  soldiers  and  to  citizens,  and  like- 
wise for  the  encouragement  of  certain  manu- 
factures, etc.  And  for  the  purpose  of  ascer- 
taining and  determining  whetlier  apptioanta 
were  entitled  to  warrants,  a  land  court  was 
instituted  in  each  county,  to  receive  applica- 
tions for  lands,  and  grant  warrants  for  surveys 
to  such  as  should  show  themselves  entitled  to 
land,  according  to  the  provisions  of  the  land 
laws.  A  county  surveyor  was  required  to  be 
appointed  by  each  county,  who  was  authorized 
to  lay  out  and  survey,  to  any  person  who 
should  apply  to  him,  the  land  for  which  a  war- 
rant hod  been  oMained.  And  he  was  required 
to  record)  in  an  office  to  be  kept  for  that  pur- 
pose, all  surveys  by  him  made,  so  as  to  enable 
those  who  bad  any  objections  to  make  to  the 
passing  of  the  grant,  to  enter  a  caveat,  which 
«  Ife  ed. 


was  to  be  tried  by  a  jury  of  twelve  men,  sworn 
to  try  the  matter  according  to  law  and  equity. 
And  under  the  act  of  July  17,  1788  (Prince's 
Dig.  2M,  sec.  36),  this  was  declared  to  be  final 
and  conclusive.  An  appeal  was  afterwards 
given  to  the  Governor  and  executive  council 
(sec  66  of  the  Dig.),  who  were  required  and 
empowered  to  proceed  to  dedde  such  caveats, 
in  manner  *and  form  as  they  should  [*387 
think  most  conducive  to  justice;  and  expressly 
declaring  that  from  their  decision  there  should 
be  no  appeal.  And  this  was  the  existing  law  at 
the  time  the  grant  in  question  issued.  By  a 
subsequent  stuute  (Dip.  sec  83)  the  power  of 
hearing  and  determimng  such  appeals,  and 
signing  grants,  was  vested  in  the  Qoveraor 
alone. 

To  permit  an  inquiry  whether  a  warrant,  ob- 
'tained  under  such  guards  and  checks,  was  au- 
thorized by  law,  would  be  opening  the  door  to 
endless  litigation,  and  a^inst  the  spirit  and 
policy  of  the  land  laws  in  general  as  well  as 
the  letter  of  the  statute,  which  provides  for 
caveats,  and  which  declares  the  ultimate  ded- 
sion  thereon  to  be  final  and  conclusive.  If  the 
validity  of  the  warrants  cannot  be  called  in 
question,  the  issue  of  the  grant  follows,  as  mat- 
ter of  course,  and  cannot  be  said  to  be  without 
authority,  unless  the  statute  prohibits  the  issu- 
ing of  a  grant  for  more  than  one  thousand 
acres  of  land. 

The  act  relied  upon  on  the  part  of  the  de- 
fendant, as  containmg  such  prohibition,  is  that 
of  the  I7th  of  February,  178S  (Dig.  sec.  82), 
and  is  to  be  found  in  the  proviso  to  the  first 
section.  The  enacting  clause  relates  entirely 
to  head-rights,  and  declares  that  each  master  or 
head  of  a  family  shall  be  allowed,  as  his  own 
head-right,  and  without  any  other  or  further 
chaiges  than  the  office  and  surveying  fees,  two 
hundred  acres;  and  shall  also  be  permitted  to 
purchase,  at  the  rates  therein  specified,  a  further 
quantitpr,  according  to  the  number  of  head- 
rights  m  such  family.  'Provided  the  ["888 
quantity  of  land  granted  and  sold  to  any  one 
person  shall  not  exceed  one  thousand  acres, 
and  that  such  person  do  live  on  and  cultivate  a 
part  of  the  said  land  twelve  months,  before  he 
shall  be  entitled  to  a  grant  for  the  same. 

The  word  "granted"  is  said  to  be  used  here 
in  its  technical  sense,  as  synonymous  with  pat- 
ent, and  to  imply  a  general  prohibition  to  issue 
a  grant  to  any  one  person  for  more  than  one 
thousand  acres.  Admitting  this  to  be  the  sense 
in  which  the  term  is  used,  the  consequence 
would  not  follow  that  is  contended  for.  The 
term  is  here  used  in  the  proviso;  the  oflice  of 
which  is  to  limit  and  restrict  the  operation  of 
the  enacting  clause.  The  enacting  clause  re- 
lates entirely  to  head-rights,  and  is  without  lim- 
itation as  to  (quantity;  that  depended  on  the' 
number  of  the  family.  The  master  or  head  of 
the  family  is  allowed  200  acres  as  his  own  head- 
right,  on  paying  office  and  surveying  fees,  and 
is  permitted  to  purchase,  at  the  rate  therein 
mentioned,  any  further  quantity,  according  to 
the  number  of  head-rights  in  his  family.  The 
proviso,  however,  limits  the  quantity  to  one 
thousand  acres;  but  the  limitation  is  upon  the 
subject-matter  of  the  enacting  clause,  to  wit. 
head-rights.  The  enacting  cuiuse  speaks  of 
two  modes  of  acquiring  these  head-ririits.  One. 
a  gratuity  allowed  to  the  head  of  t£e  family: 
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the  other,  a  purchase.  And  the  words  "grant- 
ed" and  "sold,"  as  used  in  the  proviso,  may 
well  be  constructed  in  reference  to  these  two 
modes  of  acquiring  land.  And  the  proviso  is 
equivalent  to  saying  that  no  one  person  shall  be 
388*]  'allowed,  on  his  own  head-right,  and 
on  the  purchase  of  head-rights  in  his  family, 
more  than  one  thousand  acres.  But  this  does 
not  prohibit  him  from  purchasing  other  war- 
rants, and  including  all  in  one  grant  wlien  it  is 
issued. 

That  the  word  **granted,"  as  here  used,  has 
reference  to  the  warrant  or  incipient  step  to- 
wards acquiring  the  title,  and  not  to  the  con- 
summation of  it  by  grant,  is  evident  both  from 
the  subsequent  part  of  the  proviso,  and  from 
the  use  of  the  same  word,  as  synonymous  with 
warrant  tn  other  parts  of  the  land  laws.  By 
the  proviso,  the  person  to  whom  land  is  granted 
and  sold  is  required  to  live  on,  and  cultivate  a 
part  of  the  said  land  twelve  months,  before  he 
shall  be  entitled  to  a  grant  for  the  same.  To 
give  to  the  word  "granted,"  in  the  former  part 
of  the  sentence,  the  same  meaning  as  to  the 
word  "grant"  in  the  latter  psit,  would  involve 
gross  inconsistency. 

This  construction  is  corroborated  by  the  en- 
acting clause  in  the  third  section  of  the  same 
act,  containing,  substantially,  a  like  provision, 
that  every  person  applying  by  head-rights  as 
aforesaid,  shall,  previous  to  his  obtaining  a 
^unt  for  his  land,  or  having  it  in  his  power  to 
aispose  of  the  same  (otherwise  than  by  will), 
settle  and  improve  a  part  of  such  tract  or  tracts 
as  he  may  obtain  a  warrant  and  survey  of,  etc. 

And,  in  a  subsequent  act,  passed  the  23d  of 
December,  1789  (Dig.  sec.  85),  the  very  word 
"gi-anted"  is  used  as  tho  act  of  the  land  court, 
whose  authority  extended  only  to  the  issuing 
of  warrants,  and  not  grants.  The  enacting 
S90*]  elause  'gives  to  three  or  more  justices 
of  the  peace,  in  their  respective  counties,  the 
same  powers  that  had  been  exercised  by  four 
justices  and  an  assistant  justice,  under  a  former 
act;  provided  that  the  said  three  or  more  jus- 
tices shall  each  of  them  sign  all  warrants  for 
land  by  them  granted. 

Other  parts  of  these  land  laws  might  be  re- 
ferred to,  to  show  that  this  word  is  not  always 
used  in  a  technical  sense  as  synonymous  with 
patent.  And  that  it  is  not  so  used  in  the  pro- 
viso to  the  act  of  1783,  we  think  is  very  evi- 
dent; and  throughout  all  these  laws,  so  far  as 
we  have  been  able  to  discover,  whenever  there 
is  a  limitation  to  one  thousand  acres,  it  is  ap- 
plicable to  the^warranj;,  and  not  to  the  grant. 

It  is  clearly  to  be  inferred,  from  various 
parts  of  these  land  laws,  that  warrants  were 
transferable.  Thus,  in  one  of  the  earliest  acts 
passed  on  the  subject  in  the  year  1777  (Dig. 
261).  it  is  provided  that  all  persons  who  have 
had  lands  ordered  them,  and  have  not  taken  out 
grants  for  the  same,  or  sold  their  warrants  or 
rights,  or  are  either  dead,  or  left  the  state,  such 
person  or  persons  as  have  bought  sueh  warrants, 
or  rights  and  titles,  and  continued  in  this  state, 
shall  have  such  lands  granted  them,  agreeably 
to  such  order  or  warrant  so  purchased.  And 
the  prohibition  afterwards,  in  the  year  17a4 
(Dig.  280),  to  survey  or  renew  transferred  war- 
rants, necessarily  implies  that,  previous  to  that 
time,  such  transfers  were  sanctioned  by  the 
land  laws;  and  if  so,  there  could  be  no  reason 
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why  a  number  of  such  'warrants  should  [*391 
not  be  consolidated,  and  included  under  one 
grant,  although  the  aggregate  quantity  might 
exceed  one  taousand  acres.  There  might  be 
very  good  reason  for  putting  this  limitatitm 
upon  warrants  for  bead-right«,  as  the  settle- 
ment and  improvement  of  the  country  might 
be  thereby  promoted. 

That  grants  for  more  than  one  thoiisand 
acres  were  sanctioned,  is  evident  from  the  act 
of  the  23d  of  December,  1789  {exemplifleatim 
produced),  fixing  the  fees  of  the  officers  of  the 
state;  hj  whi(£  the  Governor  is  allowed  six 
dollars  for  signing  a  grant  of  land  exceeding 
one  thousand  acres.  So,  also,  in  the  act  to  re- 
vise and  amend  the  above  act,  passed  the  18th 
of  December,  1792  (Dig.  173),  the  Governor  is 
allowed,  on  all  grants  above  one  thousand  acres, 
at  and  after  the  rate  of  two  dollars  for  every 
thousand  acres  therein  contained.    Dig.  173. 

Upon  the  whole,  therefore,  without  pursu- 
ing this  examination  further,  we  are  satisfied, 
tluit,  in  the  year  1787,  when  the  grant  in  ques- 
tion was  issued,  the  land  laws  of  Georgia  did 
not  prohibit  the  issuing  of  a  patent  to  any  one 
person  for  more  than  a  thousand  acres;  and 
that  the  grant  offered  on  the  trial  is  not,  there- 
fore, void  in  law,  (uid  should  have  been  ad- 
mitted in  evidence. 


Certificate. — This  cause  came  on,  eto.  On 
consideration  whereof,  this  court  is  of  opinion, 
and  directs  it  to  be  certified  to  the  said  Circuit 
Court,  that  the  evidence  offered  in  the  court 
below  'by  the  plaintiff,  and  to  the  com-  {*39a 
petency  of  which  objection  was  made,  and 
upon  which  question  the  opinions  of  the  judges 
of  said  court  were  opposed,  was  competent  evi- 
dence, on  the  jMirt  of  the  plaintiff,  to  austain 
the  issue  m  his  part,  eio. 


[Construction  of  statuta.  Evidence.] 
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Under  tbe  act  of  tbe  26th  of  Hay,  1700,  e.  88 
(XI.),  copies  of  the  legislative  acts  of  tbe  several 
Btetes,  autbenticated  by  bavins  tbe  seal  of  tbe 
state  afllzed  thereto,  are  conclusive  evidence  of 


NoTa. — The  term  "person"  Id  a  statute  Includes 
corporations,  If  tbey  fall  within  the  jteneral  reason 
and  design  of  the  act.  Thornton  t.  Bank  of  Wash- 
ington 3  ret.  36,  42;  Society  for  the  PropaRatlon 
of  the  Gospel  v.  Town  of  New  Haven,  8  Wheat. 
464 ;  Louisville,  etc.  B.  B.  Co.  v.  Letson,  2  How. 
407;  I-afayette  Ins.  Co.  t.  French,  18  How.  404; 
Culbertson  v.  Wabash  Nav.  Co.  4  McLean.  544; 
'(^opler  V.  Grovcr  S.  M.  Co.  2  Woods.  494 ;  Blair  v. 
Worley.  1  Scam.  III.  178;  School  Directors  v.  Car- 
lisle Bank,  8  Watts,  281  :  People  v.  Schoonmnkcr, 
6It  Barb.  44  ;  Planter's  Bank  v.  Andrews.  8  Port. 
Ala.  404 ;  Mineral  It.  Co.  t.  Keep,  22  ill.  0 ;  Flaber 
V.  Horizon  Co.  10  Wis.  361 ;  Otis  Co.  v.  Inbab.  of 
Warp,  8  Gray.  BOS;  Ontario  Bk.  v.  Bunnell.  10 
Wend.  186. 

A  corporation — deemed  a  dtlien — for  certain 

furposes.  I'omei-oy  v.  N.  Y.  R.  K.  Co.  4  BiatcM. 
20 :  Hatch  V.  Chicago  R.  Co.  6  Blatcbf.  105 : 
Atkins  V.  Fibre,  etc.  Co.  7  Blatctaf.  tSSS :  10  Am.  I,. 
Res-  N.  S.  380 ;  Mlnot  v.  Pbtla.  R.  Co.  2  Abb.  N.  8. 
323  ;  New  Eng.  Ins.  Co.  v.  Detroit  Co.  10  Am.  L. 
UeK.  N.  S.  3S3;  Paul  v.  Vli-glnla,  8  Wall.  168; 
Ducat  T.  Chicago,  10  Wall. '410. 
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•aeh  acts  In  the  courts  of  o^er  states,  and  of  tlie 
Dalon.  No  other  formalltT  Is  required  than  tho 
jLonexatlOD  of  the  seal;  aDO,  In  the  absence  of  all 
■contrary  proof,  it  must  be  presumed  to  bare  been 
done  by  an  officer  bavins  the  custody  thereof,  aDd 
■competent  authority  to  ao  the  net. 

Under  the  crimes  act  of  the  26th  of  March,  1804, 
■c.  393  (XL.),  s.  2,  on  an  indictment  for  destroying 
a  Tessel  with  latent  to  prejudice  the  underwriters. 
It  Is  sufflcient  to  show  tne  eiiclstence  of  an  assocla- 
tlou  aetnally  carrying  on  the  business  of  Insurance, 
wbose  Imown  officers  de  facto  the  policy  was 
executed,  and  to  prejudice  whom  the  vessel  insured 
iras  destroyed :  without  proving  the  existence  of  a 
)«^1  corporation  authorized  to  Insure,  or  a  com- 
pliance on  the  part  of  such  corporation  with  the 
terms  of  Its  charter,  or  the  validity  of  the  policy 
•of  insurance. 

The  terms  "any  person  or  persons"  In  the  act, 
'«xtead  to  corporations,  and  bodiM  politic  u  well 
■*»  to  natural  persons. 


THE  prisoner,  John  B.  Amedj,  was  indicted 
in  tbe  CMrcuit  Court  of  Vir^^nia,  under  the 
4»S*]  act  *of  Congress  of  the  26tli  of  March, 
1804,  c.  393  (XL.)*  for  destroying  a  vessel  with 
intent  to  prejudice  the  underwriters,  and  after 
«  verdict  of  ^Ity,  his  counsel  moved  the  court 
for  a  new  trial  upon  the  following  grounds:  * 
1.  That  the  exemplification  of  the  acts  of  the 
legislature  of  the  state  of  Massachusetts,  incor- 
porating the  Boston  Insurance  Company  (who 
were  the  underwriters),  given  at  the  trial,  was 
not  admissible  in  evidence  as  a  sufficient  verifl- 
<ati(Hi  thereof.  The  papers  given  in  evidence 
were  printed  copies  of  the  acts,  with  certain 
erasures  and  interlineations  in  writing,  and  to 
the  copy  of  each  act  was  annexed  a  separate 
attestation  in  the  following  words:  "A  true 
S«4"]  copy  "attest,  Edward  D.  Bangs,  Secre- 
tary." The  copies  were  attached  together,  and 
■exemplified  under  tbe  great  seal  of  the  state  of 
Ibssachusetts,  with  the  following  certificate 
annexed:  ''Commonwealth  of  Massachusetts. 
•Secretary's  Department,  November  12,  1826. 
I  certify  that  the  printed  copies  of  the  follow- 
ing acts,  viz.,  'An  act  to  define  the  powers, 
duties,  and  restrictions  of  Insurance  Companies* 
— 'An  act  authorizing  the  several  Insurance 
Companies  in  this  commonwealth  to  insure 
against  fire' — 'An  act  to  incorporate  the  Bos- 
ton  Insurance  Company? — 'An  act  to  incor- 
porate the  Commonwealth  Insurance  Gompa- 
vy* — and  'An  act  in  addition  to  an  act,  enti- 
tled, An  act  to  incoroorste  the  Commonwealth 
Insurance  Company;'  to  which  printed  copies 
this  certificate  is  annexed,  have  been  tiy  me 
compared  with  the  original  acts  on  file  in  this 
■office,  and  that  the  same  are  now  true  copies  of 
tbe  said  original  acts,  except  the  usual  attesta- 
tion of  enactment,  and  signatures  subjoined  to 
each  act.  In  testimony  whereof,  I  hereunto 
set  my  band,  and  have  affixed  the  seal  of  said 
■commonwealth,  tbe  day  and  year  above  men- 
tioned. (Signed.)  Edward  D.  Bangs,  Secretary 
■of  the  Commonwealth." 


1. — Which  provides  (B.  2)  "that  If  any  person 
shall,  on  the  nigh  seas,  wilfully  and  corruptly  cast 
•way,  bum,  or  otherwise  destroy  any  sblp  or  ves- 
«el  of  which  he  Is  owner  in  part  or  In  whole,  or  In 
anywise  direct  or  procure  tbe  same  to  be  done  with 
Intent  or  design  to  prejudice  any  person  or  peruons 
that  hath  nnderwritten,  or  shall  underwrite,  any 
policy  or  policies  of  insurance  thereon,  or  of  any 
merchant  or  merchants  that  shall  load  goods  there- 
or  of  any  other  owner  or  owners  of  such  ship 
<w  vessel,  the  person  or  persons  olTendlng  therein, 
feeing  thereof  lawfully  convicted,  shall  be  deemed 
4  TU.  ed. 


2.  That  before  the  policy  of  insurance  under- 
written b^  tbe  Boston  Insurance  Company 
could  be  given  in  evidence,  it  was  necessary  to 

prove  that  the  subscription  to  the  stock,  and 
the  payment  of  such  subscription,  as  required 
by  the  act  of  incorporation,  had  actually  been 
made.  The  policy  of  insurance  was  admitted 
•in  evidence  oy  the  court  below,  with-  ['SOS 
out  proof  that  the  subscription  to  the  stocic  had 
actually  been  made ;  it  being  proved  that  there 
was  a  company  in  Boston  called  tbe  Boston  In- 
surance Company,  doing  the  business  of  insur- 
ance, and  payinc  losses  when  incurred,  and  that 
the  paper  proouced  was  executed  after  the 
manner  in  which  they  usually  uiade  their  poli- 
cies of  insurance. 

3.  That  the  policy  ought  to  have  been  proved 
to  be  executed  by  the  authority  of  the  com- 
pany, in  such  manner  at  to  be  legaily  binding 
on  them. 

4.  That  the  court  instructed  the  jury  "that 
it  was  not  material  whether  the  company  waa 
incorporated  or  not;  and  it  was  not  material 
whether  tlie  policy  were  valid  in  law  or  not; 
that  the  prisoner's  guilt  did  not  depend  upon 
the  legal  obligation  of  the  policy,  but  upon  the 
question  whether  he  had  wilfully  and  corrupt- 
ly cast  away  the  vessel,  as  charged  in  the  in- 
dictmentf  mth  intent  to  injure  the  under- 
writers. 

The  ju^es  of  the  court  below  having  been 
divided  in  opinion  ijpon  the  motion  for  a  new 
trial,  tbe  cAse  was  Drought  before  this  court 
upon  a  certificate  of  that  division. 

Mr.  Worthington,  for  the  prisoner,  argued 
that,  in  order  to  convict  him  of  the  olTense 
charged  in  the  indictment,  it  was  necessary 
that  the  polity  of  inauranoe  should  be  a  valid 
contract.  The  Intent  with  which  an  act  is  done 
is  not  susceptible  of  direct  proof.  The  only 
means  by  which  it  can  be  established  is  by  evi 
dence  of  *facts  from  which  it  may  be  [*SVI< 
directly  inferred.  If  the  probable  consequence 
of  the  act  done  is  to  produce  the  result  from 
wbich  the  intent  is  inferred,  the  inference  may 
be  reasonable;  but  when,  by  no  possibility,  the 
result  could  occur,  bow  can  a  fraudulent  intent 
be  inferred!  If,  in  this  case,  tbe  policy  were 
valid,  the  probable  consequence  of  the  destruc- 
tion of  the  vessel  is  a  prejudice  to  the  under- 
writers, from  wbich  might  be  fairly  inferred, 
in  the  absence  of  explanatory  tes|timony,  a  de- 
sign to  prejudice.  But  if  the  policy  was  void, 
no  such  consequence  could  possibly  happen, 
and  no  inference  can  arise,  from  it  alone,  of  a 
design  to  produce  such  a  consequence.  The 
strongest  analogous  cases  are  those  of  forgery, 
in  which  the  distinction  appears  clearly  to  nave 
been  taken.  In  those  eases  it  has  been  deter- 
mined that  where  the  probable  consequence  of 
the  act  was  to  defraud,  the  intent  might  be  in- 
ferred.  But  where  such  was  not  the  case,  as 

and  adjudged  guilty  of  felony,  and  shall  suffer 

death." 

It  Is  stated,  in  a  note  to  tbe  case  of  The  United 
States  V.  Johna  4  Dall.  Rep.  412.  that  tbe  second 
member  of  tbe  above  section  is  so  InaccurBtcly  ex- 
pressed, that  tbe  attorney  of  the  district  (Mr.  Dal- 
las) thoneht,  at  first,  there  must  bave  been  some 
error  of  the  press ;  but  the  Secretary  of  States  in- 
formed bim  that  the  printed  copy  was  found,  upon 
a  comparison,  to  agree  exactly  with  the  roll,  see 
the  analogons  English  statutes,  4  Geo.  I.  e.  12,  s. 
3,  and  U  Geo.  L  c.  29;  1  Abbott  on  Shipp.  167. 
1Q8. 
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where  tlie  iiutmmeDt  was  void  on  Its  face,  and 
therefore  could  not  deceive  if  fnrdinary  Tigilance 
was  exerted,  the  intent  could  not  be  in»rred.* 
Thus,  where  one  Wall  was  indicted  and  con- 
victed of  the  forgery  of  a  wilt  void  under  the 
statute  of  frauds,  the  conviction  was  held  to  be 
erroneous*  This  question  appears  to  have  been 
397']  decided  in  England  in  the  "case  of  the 
Ring  V.  Gillson.*  In  that  case,  the  prisoner 
was  indicted  under  the  statute  of  43  Geo.  III. 
e.  58, 1. 1,  for  feloniously  setting  fire  to  a  house 
with  Intent  to  defraud  the  London  Assurance 
Company.  A  policy  was  produced,  regularly 
executed,  coveting  goods  in  Wood  street,  on 
which  was  indorsed  a  memorandum  atating 
that  the  goods  were  removed  to  Old  Boswell 
Court,  and  that  the  removal  was  allowed.  This 
memorandum  was  not  stamped.  The  ([ueation 
arose,  whether  the  written  contract,  being  void 
by  the  revenue  laws  for  want  of  a  stamp,  was 
properly  admitted  In  evidence^  and  it  was  de- 
termined that  the  evidence  was  not  admissible. 
In  the  case  of  The  United  States  v.  Johns,*  this 
point  was  decided,  and  the  court  held  that  it 
was  necessary  to  prove  a  valid'  policy.  If, 
then,  the  validity  of  the  policy  is  essential  to 
the  offense,  it  becomes  necessary  in  this  case  to 
show  a  legally  subsisting  corporation,  capable 
of  executing  a  valid  policy  of  insurance,  and  a 
policy  legally  executed.  On  the  first  point,  it 
might  be  contended  on  the  part  of  the  prosecu- 
tion that  though  it  may  be  necessary  to  prove  a 
party  actually  contracting,  yet  that  proof  of  a 
corporation  m  focto  would  be  sufficient.  But 
it  was  insisted  a  corporation  exists  b^  its  char- 
ter alone.  It  is  that  which  controls  its  opera- 
tions, and  settles  the  mode  and  extent  of  its 
obligations.  If  the  vatidity  of  tlm  policy  is 
necessary,  it  is  surely  essential  to  show  that 
S98*]  the  body  whi^  'executes  it  was  legally 
empowered  to  do  so,  and  that  the  act  itself 
was  performed  in  pursuance  of  those  powers. 
This  question  was  so  decided  in  the  case  of 
The  United  States  v.  Johns.  It  was  insisted 
that  the  papers  given  in  evidence  did  not  afford 
evidence  of  these  facts  because  they  were  de- 
scribed in  the  certificate  as  printed  papers, 
whereas  they  are  partly  written;  and  they 
were  so  loosely  attached  to  the  paper  to  wliicn 
the  seal  is  a^ed  as  not  to  afford  satisfactory 
evidence  that  they  were  the  papers  intended 
to  be  verified.  If,  however,  the  papers  should 
be  deemed  suflliciently  authenticated,  still  it  is 
necessary,  in  order  to  show  a  valid  policy,  to 
exhibit  evidence  that  the  corporation  went  into 
operation  according  to  the  terms  of  its  charter.* 
It  was  also  insisted  that  a  corporation  was  not 
a  "person"  within  the  meaning  of  the  act  of 
Congress.  This  point  was  raisM  in  the  ease  of 
The  United  States  v.  Johns,  but  not  decided- 
It  appears,  however,  to  have  been  determined 
in  Shigland,  in  tlie  case  of  Tlie  King  v.  Har- 
rison.* 


1.  — Jones'  case,  2  Bast's  Cro.  Law.  052. 

2.  — ^2  East's  Cro.  Law,  053;  Moffat's  case,  2 
East's  Cro.  Law,  864 ;  2  Le^ch,  483. 

8. — 1  Taunt.  Rep.  Mt. 

4.  — (  Dall.  Rep.  412. 

5.  — Henrlques  v.  The  Dutcb  West  India  Com- 

J any,  cited  in  2  Lord  Rajm.  1535;  4  Com.  Ttlg. 
M,  note  a.  Am.  ed. 

6.  — 1  Leacb.  180;  2  Bast's  PL  Cio.  987,  988. 
•04 


The  Attorney-General,  for  the  United  States, 
argued  that  tne  evidence  given  of  the  acts  of 
the  legislature  of  Massachusetts  incorporating 
the  Boiston  Insurance  Company,  who  were  the 
underwriters  intended  to  be  prejudiced  by  the 
'felony,  was  sufficient  under  the  act  of  [*89S 
Congress  of  the  26th  of  May,  1790,  c.  38  {XL.), 
prescribing  the  manner  in  which  the  public  acts, 
etc.,  of  each  state  shall  be  authenticated  so  as 
to  give  them  full  faith  and  credit  in  every  other 
state.  All  tliat  the  statute  requires,  in  respect 
to  legislative  acts  is,  tliat  the  seal  of  the  state 
should  be  affixed,  and  that  obviates  every  ob- 
jection which  had  been  made  to  the  ekempUfl- 
cation  in  this  case. 

It  was  further  contended  that  proof  that  the 
company  actually  carried  on  the  business  (rf 
insurance  was  sufficient,  in  a  public  criminal 

firoaecution,  without  showing  that  they  were 
egally  authorized  to  transa^  it.  It  was  im- 
material whether  tbere  was  a  valid  policy  tn- 
not.  The  guilt  of  the  act  consists  in  the  act  it- 
self, and  the  animus  with  which  it  was  com- 
mitted. It  was  analogous  to  tlie  cases  of  forg- 
ing a  will,  where  the  act  was  intended  to  de- 
fraud, not  the  party  whose  signature  is  forged, 
but  third  persona,  and  it  turns  o^t  the  testator 
was  alive.'  The  guilt  in  such  cases  cannot  de- 
pend npon  the  certainty  that  the  party  would 
have  the  benefit  of  tlie  crime  had  nis  attempt 
been  successful.  Li.  the  case  of  The  King  v. 
Oillson  the  objection  was  not  to  the  proof  t)t 
the  policy,  but  to  the  written  indorsement  or 
memorandum,  which  a  ]particular  statute  had 
specially  declared  inadmissible  in  evidence  un- 
less stamped.  It  was,  on  its  face,  inadmissible, 
and  the  existence  of  the  insurance  "could  [*400 
not,  therefore,  be  established.  As  to  the  req- 
uisition of  proof  that  the  conditions  of  the 
incorporating  act  had  been  complied  with,  it 
was  a  Buffiefent  answer  to  say  that  the  party 
was  estopped  from  denying  it,  by  receivmg  a 
policy  executed  by  the  company.  To  require 
proof  of  a  valid  contract  would  be  to  go  into 
the  whole  case  as  a  civil  action,  and  would  re- 
quire an  investigation  of  the  whole  law  of  in- 
surance. Whether  the  term  "person  or  per- 
sons," in  a  statute,  includes  such  artifidal  per- 
sons as  a  corporation,  had  never  been  decided 
in  this  country.  The  supposed  authority  cited 
in  the  negative*  was  entitled  to  the  less  weight 
as  it  rested  merely  upon  a  MS.  note  of  Mr. 
Justice  Buller,  was  decided  without  argument, 
and  is  contrary  to  the  analogy  of  the  law  wliich 
regards  corporations  as  persons  for  alt  civil 
purposes.  Lord  Coke,  in  commenting  on  the 
statute  31  Eliz.  oh.  7,  concerning  the  erecUoD 
of  eottages,  where  the  term  us^  is,  "no  per- 
son shall,"  etc.,  says,  '^his  extendi  as  well  to- 
persons  politic  and  incorporate  as  to  natural 
persons  whatsoever."*  The  other  authorities 
are  to  the  same  purpose,  and  consider  the  term 
"persons"  as  including  those  artificial  beings 
called  corporations,  as  well  as  natural  persons.** 
Mr.  Coxe,  for  the  prisoner,  in  reply,  stated, 
*that  in  order  to  determine  the  quea-  [•401 


7.  — Hawk.  PI.  Cro.  eta.  70.  s.  7;  8  EostTs  PL 

Cro.  948. 

8.  -2  East's  Cro.  Law,  088;  1  Leach,  2U. 

9.  — 2  Inst.  736. 

10.  — 1  Mod.  Rep.  164;  1  Woodss.  Rep.  19S;  1^ 
Bl.  Comm.  476. 
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tioBs  in  the  case  it  waa  important  to  consider 
the  character  of  the  offenae  created  tlie 
statute,  and  charged  in  tiie  indictment. 

In  ordinary  cases  of  crime,  tiie  act  charged 
Is,  in  itself,  criminal;  the  intent  to  commit  the 
offense  is  legally  inferred  from  the  act  itself. 
In  murder,  the  act  of  killing  draws  after  it  the 
legal  inference  of  the  malice  prepense;  in  lar- 
ceny, the  act  of  taking  the  property  of  another 
proves  the  animus  furandi,  and  so  in  other 
instances.  The  intent,  or  mental  design  is,  in 
all  these  instances,  proved  by  the  act,  and  this 
intent  is  co-extensive  with  the  act  done.  In  the 
present  case,  however,  the  act  done  by  the  ac- 
ensed  is  innocent  and  legal  in  itself.  He  was 
the  owner  of  tfie  vessel — so  charged  in  the  in- 
dictment. In  that  character  he  might  destroy 
bis  own  property  without  being  chargeable  with 
any  evil  disposition  or  design.  The  simple  act 
of  destmetion  is,  then,  evidence  of  no  cnminal- 
ity.  Whence,  then,  does  the  criminality  arise  t 
From  the  intent  to  prejudice  the  underwriter. 
This  intent  is  the  hidden  operation  of  the  mind, 
legally  to  he  inferred  from  certain  facts  posi- 
tively proved.  Those  facts,  which  alone  can 
warrant  this  inference,  are,  first,  that  such  a 
person  exists  as  the  indictment  charges  that  he 
designed  to  prejudice ;  second,  that  such  person 
was  in  the  situation  which  made  such  act  likely 
to  prove  prejudicial.  The  first,  therefore,  re- 
quires that  such  a  V^rty  should  be  in  existcmce; 
the  second,  that  hni  ruation  should  be  proved 
to  subsist. 

402"]  'It  is  essential,  then,  that  it  should 
appear  in  proof  that  there  was  such  a  corpora- 
tion as  the  Boston  Insurance  Company,  because, 
unless  such  a  party  existed,  the  law  cannot  in- 
fer the  design  to  prejudice  it.  It  Is  equally 
essential  that  a  valid  policy  of  insurance  snonld 
be  proved,  because,  unless  that  party  was  placed 
in  the  situation  in  which  it  could  he  injured  by 
the  destruction  of  the  vessel,  it  is  impossible 
tiiat  such  a  design  can  be  ii^erred. 

These  circumstances,  then,  are  of  the  very 
essence  of  the  crime  charged,  and  must  be 
established  by  plenary  proof.  How,  then,  is 
the  existence  of  the  corporation  to  be  proved? 
In  cases  in  which  it  is  a  plaintiff,  it  must  also 
prove  its  existence;  and  this  is  to  be  done  by 
the  production  of  the  charter,  or  the  act  of  in- 
corporation.* It  cannot  be  pleaded  in  abate- 
ment by  a  defendant,  sued  by  a  corporation, 
that  there  is  no  such  corporation,  because,  as 
that  fact  must  be  necessarily  proved  as  part 
of  the  title,  it  is  included  in  the  general  issue. 
In  the  case  of  The  United  States  t.  Johns,* 
(more  fully,  as  to  this  point,  reported  in  MS. 
statement  of  the  case  by  Mr.  Justice  Washing- 
ton), on  an  indictment  under  this  act  of  Con- 
gress, proof  of  the  act  of  incorporation  was  re- 
quired and  produced. 

That  there  should  be  a  valid  and  subsisting 
policy  is  equally  essential.  Unless  there  was 
such  a  policy,  covering  the  identical  property, 
upon  the  very  voyage  in  which  the  vessel  waa 
40S*]  engaged,  'covering  such  a  risk,  and 
known  to  the  accused,  the  law  cannot  intend 
that  he  designed  to  prejudice  the  underwriter. 
The  rule  of  law  is,  that  if  every  fact  laid  in  the 
indictment  may  be  true,  and  yet  the  accused 

1.— 2         Rayn.  ISSS. 
3.— 4  Dall.  Rep.  412. 
•  Ii.  ed. 


may  be  innocent  of  mnj  offenie,  the  indietmmi 
is  defective.*  If  essentiid  to  li^  U  in  the  tndiet* 
ment,  it  is  equally  essential  to  establish  It  by 

testimony.  Unless,  therefore,  it  be  proved  that 
there  was  a  valid  policy,  there  could  be  no  un- 
derwriter who  could  be  injured.  There  might 
be  a  policy  covering  the  vessel  against  capture 
by  the  enemy,  against  destruction  by  fire,  upon 
a  different  voyage  from  that  which  the  vessel 
was  pursuing.  Under  auch  circumstances,  the 
law  vrould  not  infer  the  intention  to  prejudice 
thB  underwriter.  Hie  case  of  The  King  v. 
Gillson*  appears  decisive  of  this  question,  so  far 
as  its  authority  is  recognized.  And  in  the  case 
of  The  United  States  v.  Johns  tiie  court  held  it 
was  essential  to  prove  a  valid  subsisting  policy. 

As  to  the  supposed  analogous  cases  of  forgery 
cited  on  the  part  of  the  prosecution,  all  cases 
of  forgery  necessarily  imply  that  the  instru- 
ments are  in  themselves  invalid;  that  they  are 
false  in  reality  is  of  the  essence  of  the  crime, 
which  consists  in  the  representation  of  such 
void  instruments  to  be  valid,  with  intent  to  de- 
ceive somebody.  Such  deception  is  practiced 
upon  third  persons,  not  upon  those  whose 
names  are  forged.  Were  a  man  indicted  for 
representing  a  forged  "will  to  be  a  ['404 
genuine  one,  with  intent  to  defraud  a  person 
shown  to  be  dead,  or  never  to  have  been,  in 
rerum  natura,  it  might  bear  upon  the  former 
point  raised  in  this  case.  Upon  this  point  they 
can  have  no  bearing  whatever.  Unless  the  in- 
strument charged  to  be  forged  is  proved  to  be 
false,  there  can  be  no  conviction  for  forgery. 
Unless,  in  this  case,  the  policy  is  proved  to  be 
valid,  we  insist  the  same  conclusion  follows. 
The  essence  of  that  crime  is  the  representation 
of  a  false  instrument  to  be  a  genuine  one;  the 
gist  of  the  offense  here  is,  that  a  party  was  in  t 
such  a  predicament  that  he  might  be  injured 
by  the  act  of  the  prisoner,  and  consequently 
that  the  policy  was  a  valid  one.  The  decep- 
tion in  that  case  might  be  equally  successful, 
and  therefore  eqiially  injurious,  whether  the 
bill  purported  to  he  made  by  a  dead  man  or 
by  a  living  one,  whether  the  person  who  pur- 
ported to  be  the  drawer  of  a  bill  of  exehaiwe 
was  in  existence  or  not;  and  therefore  that  inr- 
cumstance  could  make  no  ^fferenoe.  In  this 
case,  no  person  could  be  injured  unless  there 
was  a  valid  policy  of  insurance,  and  there- 
fore the  proof  of  such  policy  is  essential.  If 
it  be  essential  that  a  valid  policy  should  be 
proved  (which,  in  itself,  includes  the  proof 
of  a  legally  subsisting  corporation),  in  what 
manner^  and  Inr  what  species  of  evidence,  is 
this  to  be  made  out!  By  producing  the  act 
of  incorporation  or  charter.  Was,  then,  the 
exemplification  of  the  acts  of  the  Massachu- 
setts legislature,  in  this  case,  sufficient  f  The 
statute  of  Congress  directs  that  the  legislative 
acts  of  'the  several  states  should  be  [*405 

g roved  by  the  annexation  of  the  great  seal, 
ut  this  provision  was  merely  in  affirmance 
of  tiie  onnmon  law,  and  ma  not  designed 
to  dispense  with  any  of  tiie  rules  of  the  com- 
mon law.  The  seal  of  the  state  proves  itaelf, 
and  may  also  prove  the  truth  of  the  certifi- 
cate which  it  purports  to  sanction,  but  that  cer- 
tificate ought  to  show,  in  its  tenns,  that  it  was 

tl. — ^Dongl.  103. 
4.— 1  Taunt  Rep.  9S. 
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affixed  by  some  one  having  authority  to  affix 
!t.  These  papers  are  evidently,  from  the  face 
of  them,  torn  from  some  printed  boolc,  full  of 
«rasures  and  interlineations  not  enumerated  in 
the  certificate.  These  printed  iMtpers  are  not 
connected  directly  with  the  seal.  The  seal  is 
on  a  distinct  piece  of  white  paper,  and  by  a 
single  thread  these  pretended  acts  of  the  legis- 
lature are  connected  with  that.  Some  essential 
parts  are  again  connected  with  those  through 
which  the  thread  passes  by  wafers.  Does  the 
aeal  prove  these?  If  a  thread  or  wafer  were 
now  to  be  used  to  connect  either,  or  ai^  o' 
these  sheets,  with  a  newspaper,  it  would  be 
equally  well  authenticated.  These  acts  arc  not 
fully  given.  They  do  not  include  the  evidence 
of  enactment,  nor  do  they  contain  the  attesta- 
tion of  those  officers  whose  signatures  are  es- 
sential. These  are  constituent  parts  of  every 
legislative  act.  They  are  all  upon  the  original 
rolls.  The  evidence  olTered  is,  then,  merely  of 
extracts,  or  parts  of  the  acts,  not  entire  copies. 

It  is  not  only  essential  that  the  act  should  be 
exhibited,  but  it  should  also  be  proved  that  the 
company  went  into  existence  and  continuf>d  to 
406*]  *subBist.  The  grant  of  the  charter 
must  be  accepted  by  the  voluntary  consent  of 
those  whom  it  designed  to  incorporate,  other- 
wise it  will  be  void.*  The  corporation  miglit 
also  have  become  extinct;  it  may  have  been 
dissolved ;  the  charter  mav  have  been  forfeited. 

As  to  the  question  wheuer  a  corporation  js  a 
person,  within  the  meaning  of  the  act  of  Con- 
gress, the  case  from  Leach  and  East  is  the  only 
«ase  which  has  been  referred  to,  in  which  the 
question  has  occurred  in  a  criminal  prosecu- 
tion. It  has  been  suggested  that  it  is  doubtful 
whether  such  a  question  was,  in  fact,  decided, 
^ast  states  it  positively.  In  the  last  edition  of 
Leach  the  assertion  is  reiterated,  and  it  is  sanc- 
tioned by  the  last  editor  of  Comyn's  Digest, 
and  other  authorities.* 

Mr.  Justice  Story  delivered  the  opinion  of 

the  court: 

The  first  question  for  consideration  is,  wheth- 
«r  the  evidence  of  the  act  of  incorporation 
of  the  Boston  Insurance  Company,  disclosed 
upon  the  record,  was  admissible  as  a  sufficient 
verification  thereof.  It  is  matter  of  most 
serious  regret  that  an  exemplification  so  loose 
and  irregular  should  have  been  permitted  to 
have  found  its  way  into  any  court  of  justice. 
As  it  has,  it  is  our  duty  to  decide  upon  its 
407']  legal  sufficiency.  It  "is  under  the  seal 
-of  the  state,  and  verified  by  the  signature  of  its 
secretary. 

It  is  said  that  this  Is  not  enough,  and  that  it 
•ought  to  be  shown  that  the  secretary  had  au- 
thority to  do  such  acts.  This  objection  must 
be  decided  by  an  examination  of  the  act  of 
Congress  of  the  26th  of  May,  1790,  prescribing 
the  mode  in  which  the  public  acts,  records  and 
judicial  proceedings  of  each  state  shall  be  au- 
thenticated, so  as  to  take  effect  in  every  other 
state.  That  act  provides  "that  the  acts  of  ttie 
Ic^slatures  of  the  several  states  shall  be  authen- 
ticated by  having  the  seal  of  their  respective 
■states  affixed  thereto.**    No  other  or  further 


1.  — 4  Com.  Dig.  468,  note  a.  Am.  ed. 

2.  -~4  Com.  Dig.  Bote  t.  Bussell  oo  Crimes,  1495. 
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formality  is  required:  and  the  seal  itself  is 
supposed  to  import  absolute  verity.  The  an- 
nexation must,  in  the  absence  of  all  contrary 
evidence,  always  be  presmned  to  be  by  a 
person  having  the  custody  thereof,  and  com* 
petent  authority  to  do  the  act.  We  Icnow, 
in  point  of  fact,  that  the  constitution  of  Masaa- 
chusetts  has  declared  "that  the  records  of  the 
commonwealth  shall  be  kept  in  the  office  of  the 
secretary."  But  our  opinion  proceeds  upon 
the  ground  that  the  act  of  Congress  requires 
no  other  authentication  than  tbe  seal  of  the 
sUte. 

The  other  objections  to  the  exemplification 
are,  that  the  acts  are  printed  copies,  with 
erasures  and  written  interlineations,  not  so  an- 
nexed as  to  afford  perfect  certainty  that  they 
are  the  identical  copies  to  which  the  secretary's 
certificate  was  originally  annexed.  We  think 
these  objections  cannot  be  maintained  in  point 
of  law.  *Ilie  copies  miist  be  pre-  (*408 
sumed  to  be  the  original  copies,  in  the  same 
state  in  which,  th^  were  originally  annexed. 
Any  subsequent  alteration  or  shbtraction 
would  be  a  public  crime  of  high  enormity;  and 
the  commission  of  a  crime  is  not  to  be  pre- 
sumed. The  certificate  of  the  secretary,  talcen 
together,  shows  that  he  did  not  mean  to  state 
that  the  printed  copies  had  not  been  varied  by 
writing,  so  as  to  be  true  copies,  for  he  adds -the 
phrase,  "th^  are  now  true  copies  of  the  orig- 
inal acts."  The  original  print  is  still  visible 
throughout,  and  the  alterations  in  writing  are 
mere  verbal  alterations,  not  in  the  slightest  de- 
gree varying  the  sense  or  effect  of  any  single 
clause  in  which  they  occur;  and,  to  afford  ad- 
ditional proof  of  identity,  the  secretary  has  on 
each  copy  annexed  his  own  signature,  with  an 
attestation  of  its  being  a  true  cofy.  There  la 
therefore  no  presumption,  from  the  faee  of  the 
papers,  or  otherwise  of  any  alteration  or  addi- 
tion since  the  seal  of  the  state  was  annexed. 
Tbe  ann^uttion  of  the  usual  attestation  of  the 
enactment  and  signatures  to  the  acts  was  not 
necessary.  It  is  sufficient  that  their  existenea 
and  time  of  legal  enactment  is  shown. 

Our  opinion,  therefore,  upon  this  question 
is,  that  the  papers  were  properly  admitted  in 
evidence. 

The  next  question  is,  whether  hefbre  the 
policy  of  insurance  underwritten  by  the  Boston 
Insurance  Company  could  be  given  in  evidence. 
iz  was  necessa^  to  prove  that  the  subscription 
to  the  stock,  and  the  payment  of  such  subscrip- 
tion, *as  required  by  the  act  of  incor-  [*40* 
poration,  had  been  made.  In  our  opinion  it 
was  not.  This  is  not  the  ease  where  a  suit  ia 
brought  l^^  the  corporation  to  oiforce  its  riifhta, 
where,  if  the  fact  of  its  legal  existence  is  put 
in  controversy  upon  the  issue,  the  corporation 
may  be  called  upon  to  establish  its  existence. 
The  case  of  Uenriquez  and  Van  Moyses  v.  The 
Dutch  West  India  Company,  cited  in  2  Lord 
Raym.  1536,  as  decided  before  Lord  Kinf;, 
whatever  may  be  its  authority,  was  of  that  sort, 
and  therefore  carries  with  it  an  obvious  dis- 
tinction; nor  is  this  the  case  of  a  quo  warranto, 
where  the  government  calls  upon  the  company 
to  establish  its  legal  corporate  powers  and  or- 
ganization. The  case  here  is  of  a  public  proae- 
cution  for  a  crime,  where  the  corporation  ia  no 
party,  and  is  merely  oollaterally  introduced  aa 
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1>eiag  intended  to  be  prejudiced  the  commis' 
«ion  of  the  crime.  iTnder  such  circumstances 
■we  think  nothing  more  was  necessary  for  the 
Sovernment  to  prove  than  that  the  company 
was  de  facto  oiganized  and  acting  as  an  inaur- 
•anee  company  and  «>rporation.  The  very 
procurment  of  a  polic;y  by  the  prisoner,  to  be 
executed  by  the  company,  wat  of  itself  prima 
facie  evidence  for  auch  a  purpose.  In  cases  of 
the  murder  of  officers,  it  ia  not  necessary  to 
prove  that  they  are  officers  by  producing  their 
tonunisBions.  It  is  sufficient  to  show  that  they 
act  de  facto  as  such.  In  cases  of  piracy,  it  htU 
been  held  sufficient  to  establish  the  proprietary 
title  to  the  ship  by  evidence  of  actual  possession 
of  the  party  claiming  to  be  owner.  These  are 
410"]  'analcvouB  cases,  and  furnish  strong 
illustrations  of  the  general  principle. 

The  same  answer  may  be  given  to  another 
objection,  and  that  is,  that  the  policy  ought  to 
have  been  proved  to-be  executed  by  the  author- 
i^  of  the  company  in  such  manner  as  to  he 
binding  on  them.  The  actual  exeention  of  the 
pc4iey  by  the  known  officers  of  the  company 
de  facto,  is  sufficient. 

The  next  question  arises  upon  the  instruction 
«f  the  court  "that  it  was  not  material  whether 
the  company  was  incorporated  or  not;  and  it 
vas  not  material  whether  the  policy  was  valid 
in  law  or  not;  that  the  prisoner's  guilt  did  not 
depend  upon  the  legal  obligation  of  the  policy, 
but  upon  the  question  whether  he  had  wilfully 
and  corruptly  cast  away  the  vessel,  as  charged 
in  the  ii^ietment,  witii  intent  to  injure  the 
actual  underwriters."  We  tiilnk  this  opinicm 
correct.  The  act  of  Gtmgress  of  the  26th  of 
March,  1801,  ch.  40,  on  which  this  indieteieDt 
is  framed,  declares  "that  if  any  person  shall, 
on  the  high  seas,  wilfully  and  corruptly  cast 
away,  etc.,  any  ship  or  vessel,  of  which  he  is 
owner,  etc.,  with  intent  or  design  to  prejudice 
any  person  or  persons  that  hath  underwritten, 
or  shall  'underwrite,  any  policy  or  policies  of 
insurance  thereon,  etc.,  the  person  or  persons 
offending  therein,  etc.,  etc.,  shall  suffer  death. 
The  law  punishes  the  act  when  done  with  an 
intent  to  prejudice;  it  does  not  require  that 
there  should  be  an  actual  prejudice.  The  pre- 
judice intended  is  to  be  to  a  person  who  has 
imderwritten,  or  shall  underwrite,  a  policy 
thereon,  which,  for  aught  the  prisoner  knows, 
411"]  'is  valid;  and  does  not  prescribe  that 
the  policy  should  be  valid,  so  that  a  recovery 
could  be  had  thereou.  It  points  to  the  intended 
prejudice  of  an  underwriter  de  facto.  The  case 
of  The  King  v.  Gillson,  1  Taunt.  Rep.  96;  2 
Jjeach,  1007,  did  not  turn  upon  this  point. 
That  was  an  indictment  for  maliciously  setting 
fire  to  a  house  with  intent  to  defraud  the  Lon- 
don Assurance  Company  of  houses  and  goods 
from  fire.  It  was  necessary  to  prove  that  the 
household  goods  in  the  house  had  been  actually 
insured  for  the  prisonra*  hy  the  company.  A 
policy  had  been  executed  by  tiie  company  on 
these  goods,  in  another  house,  and  subsequent- 
ly, upcm  the  removal  (rf  tiie  priscmer  to  the 
house  set  on  fire,  a  memorandum  was  indorsed 
on  the  policy,  agreeing  that  the  removal  of  the 
goods  should  be  allowed.  This  memorandum 
«  li.  ed. 


was  unstamped,  and  by  statute  was  not  admls* 
sible  in  evidence.  Six  judges  against  five  held 
the  evidence  inadmissible,  upon  the  ground 
that  the  prohibition  was  int^ded  to  he  nni* 
versal.  Tbe  existoiee,  therefore,  of  the  Insur- 
ance itself,  could  not  be  established.  If  there 
had  been  proof  that  the  policy  was  executed, 
the  question  might  have  arisen,  whether  it  was 
necessary  further  to  prove  its  legal  validity  in 
all  other  respects.  The  argument  at  the  bar, 
drawn  from  the  known  law  as  to  forgeries,  ia, 
we  think,  pertinent.  In  those  cases,  when  they 
depend  on  the  common  law,  actual  prejudice 
is  not  necessary  to  be  proved ;  and  of  course  the 
validity  of  the  instrument  ia  entirely  waived.  . 

*Another  question,  not  raised  in  the  [*41S 
court  below,  has  been  argued  here,  and  upon 
which,  as  it  ia  vital  to  the  prosecution,  we  feel 
ourselves  called  upon  to  express  an  opinion. 
It  is  that  a  corporation  is  not  a  person  within 
the  meaning  of  the  act  of  Congress.  If 
&ere  had  been  any  settled  course  of  decisions 
on  this  subject,  in  criminal  cases,  we  should 
certainly,  in  a  prosecution  of  this  nature,  yield 
to  such  a  construction  of  the  act.  But  there  is 
no  such  course  of  decisions.  The  mischief  in- 
tended to  be  reached  by  the  statute  is  the  same, 
'whether  it  respects  private  or  corporate  per- 
sons. That  corporations  are,  in  law,  for  civil 
purposes,  deemed  persons  is  unquestionable. 
And  the  citation  from  2  Inst.  736,  establishes 
that  they  are  so  deemed  within  the  purview  of 
penal  statutes.  Lord  Coke,  there,  in  comment- 
ing on  the  statute  of  81  Eliz.  ch.  7,  respecting 
the  erection  of  cottages,  where  the  word  used 
is,  "no  person  shall,"  etc.,  says,  "this  extends  as 
well  to  persons  politic  and  incorporate  as  to 
natural  persons  whatsoever."  In  the  case  of 
The  King  v.  Harrison,  1  Leach,  180|  2  East's 
PI.  Cro.  927,  988,  it  may  perhaps  be  matter  of 
some  doubt,  whether  tite  point  was  actually 
decided  by  the  court.  But  if  it  was,  it  mainly 
rested  upon  a  peculiarify  of  construction  which 
grew  out  of  the  statute  of  31  George  II.  ch.  22, 
s.  78,  which  professed  to  cure  doubts  of  the 
meaning  of  these  words  in  other  antecedent 
statutes  upon  similar  subjects,  leaving  that  on 
which  the  indictment  was  framed  untouched. 
Finding,  therefore,  no  authority  at  common 
"law,  which  overthrows  the  doctrine  of  [•418 
Lord  Coke,  we  do  not  think  that  we  are  entitled 
to  engraft  any  such  constmetive  exception  upon 
the  text  of  the  statute. 

Upon  the  whole,  it  is  to  be  certified  to  the 
Circuit  Court  of  Virginia,  that  the  decisions  of 
that  court,  upon  the  points  of  law  arising  at 
the  trial,  were  correctly  decided. 

Certificate.—This  cause  came  on  to  be  heard 
on  the  certificate  of  division  of  opinions  of 
the  judges  of  the  Circuit  Court,  etc.  On  con- 
sideration whereof,  it  is  adjudged  by  the  court 
that  it  be  certified  to  the  said  Circuit  Court 
that  the  points  of  law  ruled  by  the  said  Cir- 
cuit Court  at  the'  trial  of  the  cause,  and  upon 
which  the  same  court,  npcm  a  motion  for  a  new 
trial,  were  divided  In  opinion,  were,  in  all  re- 
spects correctly  decided  by  the  said  court  at  the 
said  trial. 
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[PracUce.] 

THE  ANTELOPE, 

The  Vioe-Consuls  of  Spain  and  Portngal*  Libel- 
ant!. 


■kplanatfoD  of  tbe  (omu'  decree  of  the  eoart 
In  the  Hme  caoae,  ant^  ToL  X.  p.  86. 


("lERTTFICATE.— A  mandate  having  issued 
J  to  the  Circuit  Court  of  the  diBtrict  of  Geor- 
414*1  gia,  to  'carry  into  execution  the  decree 
of  this  court  pronounced  at  the  Fehruaiy  term, 
1825,  to  deliver  certain  Africans,  in  the  said  de- 
cree mentioned,  to  the  Spanish  consul  for  Span- 
ish claimants,  and  the  judges  of  that  court  hav- 
ing been  divided  in  opinion  respecting  the  mode 
of  designating,  the  .  said  slaves  so  to  be  deliv- 
ered, and  separating  them  from  others  to  be  de- 
livered to  the  United  States,  whether  the  same 
should  be  made  by  lot,  or  upon  proof  on  the 
part  of  the  Spanish  claimant,  it  is  ordered  to  be 
certified  to  the  said  Circuit  Court  of  Georgia, 
that  in  executing  the  said  mandate,  the  Afri-' 
cans  to  be  deliverad  must  be  designated  by  proof 
made  to  the  satisfoetion  of  that  court. 


[Practice.] 
WHiLIAHS,  Plaintiff  in  Error, 

T. 

THE  PRESIDENT,  DIRECTORS,  and  COM- 
PANY of  THE  BANK  OF  THE  UNITED 
STATIC,  Defendants  in  Error. 


Where  there  Is  a  Joint  Judgment  against  several 
defendants,  and  one  only  sues  out  tbe  writ  of  error 
without  Joining  the  others.  It  Is  Irregular;  but  If 
the  others  refuse  to  join  In  It,  quiere,  whether  the 
plaintiff  may  not  have  summons  and  severanea. 


IK  this  case  in  which  Mr.  Wright  was  for  the 
4I5»]  •plaintiff  in  error,  and  Sfo.  Webster 
for  tbe  defendants: 


Mr.  Chief  Justice  HarshaU  stated  that  the 
writ  of  error  must  be  dismissed,  it  having  is- 
sued irregularly,  ^le  judgment  in  the  Circuit 
Court  of  Ohio  was  a  joint  judgment,  upon  a 
joint  action  for  money  lent,  against  three  de- 
fendants ;  and  the  writ  of  error  was  sued  out  by 
one  of  the  defendants,  in  bis  own  name  only, 
without  joining  tbe  others.  The  court  was  of 
opinion  that  the  writ  of  error  ought  to  have 
been  in  tbe  name  of  tbe  three;  and  if  the  others 
sbonld  refuse  to  join  in  it,  that  it  would  deserve 
consideration  whether  tbe  present  plafaitiff 
night  not  bave  summons  and  severance. 

Writ  of  error  dismissed. 
S08 


[Practice.] 

BARNES  et  al.  v.  WILLIAMS. 

Where,  In  a  spedal  verdict  the  essential  tMdm 
are  not  distinctly  found  hj  the  Jary,  althoosh  thera 
Is  BUfflclent  evidence  to  establish  them,  this  court 
will  not  render  »  Judgment  upon  sncb  an  Imperfect 
special  verdict,  but  will  remand  the  cause  to  the 
court  ticlow,  mtb  directions  to  award  a  venire  fa- 
eiss  de  noTOi. 

THIS  cause  was  argued  by  Mr.  WicUifie  and 
*Mr.  Talbot  for  the  plaintiffs,  and  [*41€ 
by  Mr.  White  and  Mr.  Isucks  for  tbe  defen- 
dant. 

Mr.  Chief  Justice  Marshall  stated  that, 
upon  inspecting  the  record,  it  had  been  disoor- 
ered  that  the  special  verdict  found  in  the  case 
was  too  imperfect  to  enable  the  court  to  render 
a  judgment  upon  it.  Tbe  claim  of  tbe  plain- 
tiffs being  founded  upon  a  bequest  of  certain 
slaves,  it  was  essential  to  a  recovery  at  law  that 
the  assent  of  the  executor  to  the  legacy  should 
be  proved.  Although  in  the  opinion  of  the 
court  there  was  sufBcient  evidence  in  the  spe- 
cial verdict  from  which  the  jury  might  have 
found  the  fact,  yet  they  have  not  found  it,  and 
the  court  could  not,  upon  a  special  verdict,  in- 
tend it.  The  special  verdict  was  defective  in 
stating  the  evidence  of  the  fact  instead  of  tbe 
fact  itself.  It  was  impossible,  therefore,  that  a 
judgment  could  be  pronounced  for  the  plaintiff. 
So,  as  to  the  defendant's  defense  under  the  stat- 
ute of  limitations,  the  special  verdict  did  not 
find  any  facts  by  which  the  court  could  ascer- 
tain at  what  time  the  right  of  action  accrued. 
It  was  not  stated  that  the  plaintiff  and  defend- 
ant were  ever  resident  in  tbe  same  state  at  the 
same  time.  Attbougb  It  was  found  that  E.  D. 
Barnes,  one  of  tbe  puintiffs,  came  into  the  state 
of  Tennessee  after  be  arrived  at  the  age  of  twen- 
ty-one years,  and  more  than  three  years  beforr>' 
the  suit  was  brought,  yet  it  was  not  found  that 
during  any  part  of  that  time  the  defendant, 
Williams,  was  resident  in  that  state.  The  case 
was,  therefore,  too  imperfectly  'stated  to  [*4 1 7 
enable  the  court  to  decide  the  questions  upon 
which  tbe  opinions  of  the  judges  of  the  Cirenit 
Court  were  opposed,  and  tu  cause  was  remand- 
ed to  that  court,  witb  directions  to  sward  & 
venire  facias  de  novo. 


[Constrjiction  of  Statute.] 
THE  UNITED  STATES  v.  KELLT  et  aL 

Although  tbe  crimes  act  of  1700,  c.  36.  (1X1.  m. 
12.  does  not  define  tbe  offense  of  eudeavorliic  •» 
make  a  revolt.  It  is  competent  for  the  court  to  ctve 
a  Judicial  definition  of  It. 

The  offense  consists  In  the  endeavor  of  the  crew 
of  a  vessel,  or  any  one  or  more  of  them,  to  over- 
throw the  legitimate  aathorltj  of  tbe  commaader. 
wltb  Intent  to  remove  blm  from  his  command,  or- 
against  tiis  will  to  take  possession  of  the  vcswl  hj 
assuming  the  aovermeni  and  navigation  of  ber. 
or  by  transferringr  their  obedience  frraa  tbe  lawfo! 
commander  to  some  other  person. 

HE  defendants,  Kelly  and  others,  were  in- 
dicted in  the  Cirenit  Court  for  the  dirtrict 
of  Pennsylvania,  for  that  the  defendants,  ok 

WbeM.  11.. 


Digiiized  by  Google 


1828 


TBe  Uhited  States  v.  Tapfah  et  ax- 


417 


ihe  24th  of  December,  1824,  being  seamen  on 
board  a  merchant  vessel  of  the  United  States, 
called  the  Lancaster,  on  the  high  seas,  feloni- 
ously endeavored  to  make  a  revolt  in  the  said 
vessel,  contrary  to  the  act  of  Congress  of  thu 
50th  of  April,  1790,  c.  36,  (IX.)  s.  12.  The  de- 
fendants were  found  guilty,  and  moved  the 
418*]  court  in  arrest  ^of  judgment,  upon  the 
sronnd  "that  the  act  of  Congress  does  not  de- 
fine the  offense  of  endeavoring  to  make  a  re- 
volt, and  that  it  was  not  competent  to  the  court 
to  give  a  judicial  definition  of  a  crime  hereto* 
fore  uinknown."  The  opinions  of  the  judges 
ni  the  court  below  being  divided  upon  this  mo- 
tion, the  case  waa  certified  to  this  court  for  de- 
termination. 

The  cause  was  submitted  without  aivument 
by  the  Attorney-General  for  the  United  States, 
no  counsel  appearing  for  the  prisoners. 

Mr.  Justice  Washington  delivered  the  opin- 
ion of  the  court : 

This  case  comes  before  the  court  upon  a  cer- 
tificate of  a  division  of  opinion  of  the  judges  of 
the  Circuit  Court  for  tiie  eastern  district  of 
Pamsylvania,  upon  the  following  point  as- 
signed by  the  defendants  as  a  reason  in  arrest 
of  judgment,  viz.,  "that  the  act  of  Congress  does 
not  dMne  the  offense  of  endeavoring  to  make  a 
revolt^  and  it  is  not  competent  to  the  court  to 
^ve  a  judicial  definition  of  an  offense  hereto- 
fore unknown." 

This  court  is  of  opinion  that  although  the  act 
of  Congress  does  not  deSne  this  offense,  it  is 
nevertheless  competent  to  the  court  to  give  a 

J'udicial  definition  of  it.  We  think  that  the  of- 
ense  consists  in  the  endeavor  of  the  crew  of  a 
vessel,  or  any  one  or  more  of  them,  to  over- 
throw the  legitimate  authority  of  her  command- 
er, with  intent  to  remove  him  from  his  com- 
mand, or  against  his  will  to  take  possession  of 
419*]  'the  vessel  by  assuming  the  government 
and  navigation  of.  her,  or  1^  transferring  their 
obedience  from  the  lawful  commander  to  some 
other  person. 
Certificate  accordingly. 


tConstruction  of  Statute.] 
THE  UNITED  STATES 

V. 

TAPPAN  et  al. 

The  words  "true  valae,"  In  the  llth  section  of 
the  duty  act  of  the  20th  of  April,  1818,  c.  3fll. 
mean  the  actn^  cost  of  the  goods  to  the  Importer 
at  tbe  place  from  which  they  were  Imported,  and 
not  tbe  current  market  value  of  the  goods  at  such 
place. 

ir  the  collector.  In  fact,  snepects  that  the  goods 
are  Invoiced  below  the  current  market  value  there- 
of, at  the  place  from  which  the;  were  Imported, 
bat  does  not  suspect  tbat  they  were  Invoked  be- 
low the  true  and  actual  cost  thereof  to  tbe  im- 
porter, the  collector  has  no  ri^t  to  direct  an  ap- 
praisement. 

Rot.  whenever.  Id  the  opinion  of  tbe  collector, 
there.  Is  Just  ground  to  suspect  that  the  Invoice 
does  not  truly  state  the  actual  cost  of  tbe  goods, 
he  may  direct  the  appraiaement,  and  la  sot  bound 
to  disclose  the  grounds  upon  which  he  forms  that 
opinion,  whether  it  ts  formed  from  his  knowledge 
•  I«.  ed. 


or  In  formation  of  the  current  market  price  of  the 

foods,  or  other  clrcomstances  affording  grounds 
0  suspect  the  Invoice  to  be  fraudulent. 

THIS  cause  was  argued  by  the  Attomey-Oen- 
.eral  and  Mr.  Blue  for  the  plaintiCTs,  and 
by  Ifr.  Webster  for  the  defendant. 

Mr.  Justice  Thompson  delivered  the  opinion 

of  the  court: 

'This  is  an  action  of  debt  Upon  a  [*420 
duty  bond,  under  the  act  of  the  20Ui  of  April. 
1818.  Upon  the  trial  of  the  cause  in  the  Cir- 
cuit Court  of  Massachusetts,  the  following 
questions  arose: 

1.  Whether  the  words  "true  value"  in  the 
llth  section  of  the  act  of  the  20th  of  April, 
1818,  meant  the  current  market  value  of  such 
goods  at  the  place  from  which  they  were  im- 
ported, or  tbe  true  and  actual  cost  thereof  to 
the  importer  at  such  place. 

2.  Whether,  if  the  collector  did,  in  fact,  sus- 
spect  that  the  goods  were  "invoiced  below  the 
current  market  value  thereof,  at  the  place  from 
which  they  were  imported,  but  did  not  suspect 
that  they  were  invoiced  below  the  true  and 
actual  cost  thereof  to  the  importer,  the  collector 
had  a  right  to  direct  an  appraisement, 

3.  Whether,  if,  in  the  opinion  of  the  col- 
lector, there  was  just  ground  to  suspect  that 
the  goods  were  invoiced  below  the  current  mar- 
ket value  of  the  same,  at  the  place  from  whence 
th^  were  imported,  then  the  said  collector  had 
a  Tight  to  direct  the  same  to  be  appraised  in  the 
manner  prescribed  in  the  llth  section  of  the 
before-mentioned  act  of  Congress. 

Upon  which  questions  the  judges  of  the  Cir- 
cuit Court  were  opposed  in  opinion,  and  th<E^ 
are  brought  up  to  this  court  for  decieitm. 

It  seemed  to  be  admitted  on  the  argument  at 
the  bar  that  the  answers  to  these  questions 
will  depend  in  a  great  measure,  if  not  entire- 
ly, upon  a  more  general  inquiry  with  respect 
to  the  basis  on  which  the  ad  valorem  rate  of 
duties  is  to  be  'estimated;  whether  up-  [*431 
on  the  actual  cost  of  the  goods,  or  the  current 
market  value  thereof,  at  the  place  from  which 
they  were  imported.  That,  prior  to  the  act  of 
1818,  ad  valorem  duties  were  to  be  estimated 
upon  the  actual  cost  of  the  goods  cannot  admit 
of  a  doubt.  In  one  of  the  earliest  acts  of  Con- 
gress passed  on  this  subject  in  the  year  1789,  2 
Jj.  U.  S.  22,  this  was  assumed  as  the  basis. 
The  act  declares  that  the  ad  valorem  rates  of 
duty  upon  goods,  wares  and  merchandise,  at 
the  place  of  importation,  shall  be  estimated  by 
adding  twenty  per  cent,  to  the  actual  cost  there- 
of, if  imported  from  the  Cape  of  Good  Hope, 
or  fr<sn  any  place  beyond  the  same,  and  ten 

fier  cent,  on  the  actual  cost  thereof,  if  imported 
rom  any  other  place  or  country;  exclusive  of 
charges.  In  the  act  passed  but  a  few  days  be- 
fore, 2  L.  U.  8.  6,  after  the  enumeration  of 
certain  articles  subject  to  an  ad  valorem  duty, 
it  is  declared  "that  on  all  other  goods,  wares 
and  merchandise,  five  per  cent,  on  the  value 
thereof  at  the  time  and  place  of  iniportati<m" 
shall  be  laid.  The  word  "value,"  as  here 
used,  cannot  be  understood  in  any  other  sense 
than  the  words  "actual  cost,"  in  the  act  passed 
only  twenty-seven  days  after.  It  would  be  un- 
reasonable to  suppose  that,  in  the  former  act 
market  value  was  established  as  the  basis,  and 
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in  the  latter  a  new  rule  introduced  under  the) 
terms  "actual  cost,"  with  a  view  to  any  change 
of  the  basis.  It  is  more  reasonable  to  suppose 
that  value  and  actual  cost  were  intended  to  im- 
port the  same  meaning.  And,  in  other  parts 
422*]  of  the  laws  on  'this  subject,  where 
these  terms  are  used  in  reference  to  the  rule  hj 
whidi  the  dntiea  are  to  be  estimated,  they  are 
to  be  talnn  in  the  same  sense,  and  to  be  under- 
stood as  a  varied  mode  of  conveying  the  Bsm.e 
idea.  2  L.  U.  S.  22;  3d  vol.  ed.  185.  In  the 
act  of  1799,  the  same  basis,  actual  cost,  is  ex- 
pressly adopted  as  the  rule  by  which  ad  valorem 
duties  are  to  be  estimated,  3  L.  U.  S.  193;  and 
that  such  was  the  rule  previous  to  the  act  of 
1818  was  not  denied  on  the  argument,  as  it 
certainty  could  not  be  with  the  least  color  of 

Elausibnity.  And  if  this  be  so,  there  ought  to 
e  a  very  clear  expression  of  the  l^slative  will, 
before  a  rule  which  had  governed  the  practice 
on  this  subject  for  nearly  thirty  years  should 
be  considered  as  abolished  and  a  new  one  adopt- 
ed. And  we  think  the  act  of  1818,  6  L.  U.  S. 
300,  will  not  justify  such  a  conclusion.  If  any 
parts' of  the  act,  when  separately  considered, 
would  seem  to  warrant  such  a  construction,  the 
whole,  when  taken  together,  admits  of  no  such 
interpretation,  and  would,  indeed,  be  directly 
at  variance  with  the  fourth  section  of  this  act 
which,  in  terms,  adopts  the  rule  first  laid  down 
in  the  act  of  1789,  and  which  has  been  contin- 
ued in  all  the  subsequent  laws,  "that  the  ad 
valorem  rates  of  duties,  upon  goods,  wares  and 
merchandise,  shall  be  estimated  by  addiujg 
twenty  per  cent,  to  the  actual  cost  thereof,  if 
imponea  fran  the  Cape  of  Good  Hope,  or  from 
any  island,  port  or  place  beyond  the  same,  and 
ten  per  cent,  on  the  actual  eoet  thereof,  if  im- 
ported from  any  other  place,  etc.  It  has  been 
428*]  contended,  however,  on  the  *part  of 
the  United  States,  that,  by  the  terms  "true 
value,"  as  used  in  several  parts  of  the  act  of 
1818,  and  particularly  in  the  Uth  section,  It 
was  intended  to  subeutute  the  current  market 
Talue  instead  of  actual  cost  as  the  basis  upon 
which  ad  valorem  duties  are  to  be  estimated. 
Tbs  subject-matter  of  this  section  is,  to  provide 
for  the  detection  of  fraudulent  invoices,  and 
fix  the  rule  by  which  the  duties  are  to  be  esti- 
mated when  the  invoice  price  is  below  the 
actual  cost.  The  law  requires,  3  L.  U.  8.  437, 
that  the  invoices  of  all  goods  imported  into  the 
United  States,  and  subject  to  an  ad  valorem 
duty,  shall  contain  a  true  statement  of  the 
actual  cost  such  soods.  .^id  no  entry  of 
the  goods  can  be  made  unless  the  original  in- 
voice is  produced,  and  oath  made  that  it  con- 
tains a  just  and  true  account  of  the  cost  of  such 
goods.  3  L.  U.  S.  172.  And  to  enforce  a 
compliance  with  these  injunctions,  by  putting 
into  the  hands  of  the  collectors  more  efficient 
means  of  detecting  all  evasions  of  the  law,  was 
<Hie  of  the  principal  objects  of  this  11th  section 
of  the  act  of  1818.  It  requires  the  collector, 
whenever,  in  his  opinion,  there  shall  be  just 
grounds  to  suspect  that  goods,  subject  to  an  ad 
valorem  du^,  had  been  invoiced  below  their 
true  value,  at  the  place  from  which  they  were 
imported,  to  have  them  appraised.  This  power 
is,  to  act  upon  a  supposed  case  of  fraud,  at- 
tempted to  be  practiced  on  the  government,  by 
making  out  the  invoice  below  the  actual  cost. 
The  gresit  object  to  which  the  attmtion  of  the 
ftlO 


collector  is  directed,  Is  to  ascerfain  'the  [•42* 
cost,  that  being  the  basis  on  which  tlie  dutiea- 
are  to  be  estimated.  And  if  the  invoice  is  faUc,. 
the  proper  inquiry  to  detect  it  is  as  to  the  mar- 
ket value  of  the  goods,  and  to  compare  that 
with  the  invoice  price.  And  for  the  pur- 
pose of  ascertaining  such  market  value,  the  col- 
lector is  authorized  to  appoint  appraisers,  who- 
are  sworn  to  report,  according  to  the  best  of 
Uieir  knowledge  and  belief,  the  true  value  of 
the  goods  when  purchased,  at  the  place  from 
whence  the  same  were  imported.  The  apprais- 
ers have,  however,  no  concern  with  the  actuaF 
cost  of  the  goods.  Their  duty  is  confined  to- 
the  value  thereof,  at  the  place  of  importation. 
And  the  law  has  declared  what  shall  be  the  ef- 
fect of  a  variance  between  the  value  so  report- 
ed, and  the  invoice  pri(».  A  small  differenee 
will  not  draw  after  it  any  penalty.  The  ap- 
praised value  must  exceed  the  invoice  price  2S 
per  cent.,  or  no  addition  to  the  ratio  of  duty  is 
imposed.  The  appraised  value  is  of  necessity 
assumed  as  the  price  upon  whicli  the  duties  are 
to  be  estimated,  where  the  difference  between 
that  and  the  invoice  price  is  2S  per  cent.  In 
tiiat  case  the  invoice  is  deemed  fraudulent  and 
to  be  laid  out  of  view;  and  of  course  no  evi- 
dence of  the  cost  of  the  goods.  And  the  IStb 
section  expressly  declares  that  the  appraise<l 
value,  in  such  case,  shall  be  considered  the  true 
value  upon  which  the  duty  is  to  be  esti- 
mated. Or,  in  other  words,  so  far  as  reapcctt* 
the  rule  by  which  the  duties  are  to  be  ascer- 
tained, the  true  value,  as  found  by  the  apprais- 
ers, shall  be  deemed  the  actual  *oost.  [*425 
Where  the  appraised  value  shall  be  less  than 
the  invoice  value,  the  duty  is  to  be  diargcd  on 
the  invoice  value,  in  the  same  manner  as  if  no 
appraisement  had  been  made. 

So,  also,  in  the  oath  required  1^  the  Sth 
section  of  this  act,  true  value  imports  nothing 
more  nor  less  than  actual  cost.  Any  otlier 
construction  would  place  it  out  of  the  power  of 
any  man  to  take  the  oath,  where  the  goods 
were  purchased  at  a  rate  at  all  differing  from 
the  maricet  pnce.  The  law  requires  the  invoice 
to  be  made  out  according  to  the  actual  cost, 
and  this  to  be  sworn  to;  and  if  true  value 
means  anything  else  than  actual  cost,  the  oath 
could  not  be  taken.  This  is  not  a  separate  and 
distinct  oath  from  that  which  is  required  by 
the  act  of  1799,  and  which  is  to  accompany  tlie 
invoice.  The  act  declares  it  to  be,  not  an 
additional  oath,  but  facts  in  addition  to  tlie 
oath  now  required  by  law,  which  addition  is, 
that  "the  invoice  produced  him  exhibits 
the  true  value  of  such  goods,  n'ares  or  mer- 
chandise in  their  actual  state  of  manufacture, 
at  the  place  from  which  the  same  were  im- 
ported." There  can  be  but  one  invoice  and 
one  oath,  and  that  invoice  must  be  made  out 
according  to  the  actual  cost,  and  it  necessarily 
follows  that  true  value  imports  the  same  tiling 
under  a  varied  mode  of  expression.  If  it  was 
pennitted  to  make  out  two  invoices  of  the  same 
goods,  one  according  to  the  actual  cost,  and 
the  other  according  to  the  market  value,  and 
distinct  oaths  annexed  to  each,  it  might  remove 
the  difficulty  •suggested.  But  that  is  ['429 
not  allowable.  And  no  statute  ought  to  receive 
a  construction  that  will  render  it  nugatory,  or 
which  prescribes  a  rule  utterly  impracticable* 
trithout  incurring  the  guilt  of  perjury.  If, 
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then,  the  basis  upon  which  ad  valorem  duties 
are  to  be  estimated  has  not  been  changed  b; 
the  met  of  1818,  from  the  actual  cost  to  the 
market  value  of  the  goods  at  the  place  of  im- 
portation, as  we  are  satisfied  it  has  not,  the 
answer  to  the  first  question  certified  to  this 
eourt  will  be,  that  the  words  "true  value,"  in 
the  11th  section  of  the  act  of  1818,  import  the 
same  thing  as  actual  cost. 

And  this,  as  was  conceded  on  the  argument, 
will  dispose  of  the  other  questions,  and  require 
that  they  should  be  answered  in  the  negative 
BO  far  as,  from  the  form  in  which  they  are 
propounded,  they  will  admit  of  a  direct  answer. 

In  nplanation,  however^  of  this  answer,  It  is 
proper  to  observe  that  the  11th  section  of  the 
act  to  which  the  questions  are  pointed,  ia  in- 
tended to  elothe  Uie  collector  with  enlarged 
powers  to  ^uard  against  fraudulent  invoices. 
Whenever,  in  his  opinion,  there  ahall  be  juat 
grounds  to  aiiapect  that  the  invoice  does  not 
truly  state  the  actual  coat  of  the  goods,  he  may 
direct  an  appraisement.  How,  or  by  what 
meanSf  that  opinion,  is  made  up,  no  one  has  au- 
tiiority  to  inquire,  or  a  right  to  control.  OrdU 
narily,  it  will  be  found  from  bis  own  knowledge, 
or  the  information  he  gets  from  others,  of  the 
market  price  of  the  goods,  and  if  that  should 
differ  widely  from  the  invoice  prices,  it  will 
427*]  afford  grounds  for  suspecting  *the  in- 
voice to  be  fraudulent.  For,  aa  a  general  course 
of  buaioeas,  it  is  to  be  presumed  that  goods  are 
purchased  at  the  commtm  market  price.  The 
nuthmritjr  of  the  collector  to  direct  an  appraise- 
ment is  regulated,  however,  entirely  by  his 
own  suspicion  that  the  invoice  is  untrue,  and 
does  not  state  the  actual  cost  of  the  goods  as 
required  by  law.  Whether  this  auspicion  is 
well  founded  or  not,  is  not  matter  of  inquiry. 
So  far  as  respects  the  authority  of  the  collector 
to  direct  the  appraisement,  he  is  governed  al- 
together by  his  own  opinion  of  the  i^ounds  of 
luspicion.  Whether  these  suspicions  were  well 
or  ill  founded,  and  the  consequences  resulting 
therefrom,  will  depend  upon  after  inquiry  be- 
fore the  appraiaera  and  uieir  deciaion  thereup' 
on.  But  the  collector  cannot  be  called  upon  to 
avow,  or  ahow  the  grounds  upon  which  his 
BuspicioQ  resta.  The  law  baa  vested  him  with 
an  uncontrolled  discretion  on  this  subject,  to  be 
rqrulsted  and  governed  by  l^s  own  opinion,  of 
the  sufficiency  of  the  grounds  on  which  be 
suspects  the  invoiee  to  be  below  the  true  value 
or  actual  cost  d  the  goods. 

These  anawers  must,  accordingly,  be  certified 
to  the  Circuit  Court,  upon  the  questions  sub- 
mitted to  this  court. 

Certificate. — This  case  came  on  to  be  heard 
on  the  certificate  of  the  difference  in  opinion 
of  the  judges,  etc.  On  consideration  whereof, 
this  court  ia  of  opinion,  and  directs  it  to  be 
certified  to  the  said  Circuit  Court,  that  the 
428*}  words  "true  •value,"  in  the  11th  section 
of  the  act  of  Congress  of  the  80th  of  April, 
1818,  do  mean  the  actual  cost  thereof  to  the 
importer  at  the  place  from  which  the  same 
was  imported ;  and  that  the  second  question, 
upon  which  the  opinions  of  the  said  judges 
were  opposed,  viz.,  whether,  if  the  collector 
did,  in  lact,  suspect  that  the  goods  were  In- 
voiced below  the  current  market  value  thereof, 
•  li.  ed. 


at  the  place  from  which  they  were  imported, 
but  did  not  suspect  tlutt  they  were  invoiced 
below  the  true  and  actual  cost  thereof  to  the 
importer,  the  collector  had  a  right  to  direct  an 
appraisement,  be  answered  in  the  negative;, 
and  do  also  direct  it  to  be  certified  tbit  the 
third  question*  on  which  the  opinions  'of  the 
said  judges  were  opposed,  vix.,  whether,  if,  in 
the  opinion  of  the  rallector,  there  was  just 
ground  to  suspect  ttiat  the  goods  were  invoiced 
below  the  current  market  value  of  the  same,  at 
the  place  from  whence  they  were  imported,, 
then  the  aaid  collector  had  a  right  to  direct  tht» 
same  to  be  appraised  in  the  manner  prescribed 
in  the  11th  seeUon  of  ti»  before  mentioned  act 
of  Congress,  be  likewise  answered  natively. 


t*PraeUce.]  iUa9 
OHACE  et  aL,  Appellants, 

VASQUEZ,  tiie  Oonsul-Generml  of  Portugal^  Be- 
spondent. 

On  a  libel  In  personam  for  damagea.  If  the  court 
decrees  tbat  dam^a  be  recovered,  and  tbat  com- 
misslonera  be  appointed  to  ascertain  tbe  amount 
thereof,  no  appnl  will  lie  from,  such  a  decree 
until  the  comnuasloners  have  made  their  report; 
this  not  belnc  a  final  decree. 

APFEAL  frmn  the  Circuit  Court  of  Ifary. 
Und. 

The  libel  in  this  case  waa  in  personam  against 
the '  owners  of  the  private  armed  vessel  La 
Fortuna,  stated  to  be  owned  by  American 
citizens,  for  the  recovery  of  damages  for  the 
ill^^I  seizure,  etc.,  of  the  Portuguese  ship 
Monte  Al^e  and  cargo,  which,  by  a  previous 
decree  of  the  court,  had  been  restored  to  the 
libelants,  no  damages  having  been  claimed  in  < 
the  libel  In  rem.^  A  decree  pro  forma  was  taken 
for  the  libelants  in  the  Circuit  Court,  and  com- 
missioners were  ordered  to  be  appointed  to 
assess  the  damans;  but  the  appeal  waa  taken 
before  the  commiasionera  were  appointed,  up<Hi 
the  ground  that  no  libel  could  be  sustained  in 
personam  in  such  caaea. 

*Hr.  D.  HofEnun,  for  the  respondent,  [*4SO 
stated  that  the  appeal  might  be  considered  as 
well  taken.  The  case  of  The  Palmyra,'  was  dis- 
tinguishable from  this,  as  the  damages  thero 
claimed  were  a  part  only  of  an  entire  decree  in 
rem  and  in  personam;  but  that  here  the  sole 
inquiry  is,  whether  any  libel  in  personam  could 
be  sustained,  which  was  an  objection  that 
covered  the  whole  libel,  and  the  entire  decree; 
that,  although  the  report  of  the  commissioners, 
when  made,  might  be  appealed  from,  yet  the 
inquiry, was  only  as  to  the  amount;  and  ttiat  if 
no  libel  could  be  sustained,  an  expensive  and 
tedious  investigation  would  be  saved  by  first 
establishing  the  point  that  a  libel  in  personam 
cannot  be  sustained  in  such  cases. 

.The  court  were  of  opinion  that  the  case  was 
embraced  by  the  principle  decided  in  the  case 
of  The  Palmyra,  since  an  appeal  would  still  lie 
irom  the  damages  when  ascertained;  but  that, 

1.  — Ante.  Vol.  VII.  p.  B20. 

2.  — 10  Wheat.  Itep.  502. 
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kad  tlie  decree  of  the  Oircnit  Court  dismined 
-the  libel,  such  decree  mnild  have  been  final. 
AppMl  dlBmissed. 


4S1*]  [*ProiiiiuoTy  Note.] 

UELLS,  Pkintiff  in  Enor, 

T. 

THE  PRESIDENT,  DIRECTORS  and  COM- 
PANY of  OlIE  BANE  OF  THE  UNITED 
StateSf  Defendant!  in  Error. 


No  precise  form  of  notice  I*  tbe  Indorser  of  a 
promlssorr  note  1b  necessar; ;  and  It  1b  not  necea- 
8ai7  to  state.  In  the  notice,  who  Is  tbe  holder ;  nor 
will  a  mistake  as  to  the  date  of  the  note  vitiate  tbe 
notice,  If  It  conveys  to  the  party  a  sufficient 
knowledge  of  the  particular  note  which  has  been 
dlBhonorad. 

It  iB  not  necessary  that  the  notice  should  contain 
a  formal  allegation  that  It  was  demanded  at  the 

flace  where  payable.    It  Is  sufficient  that  It  states 
he  fact  of  non-payment  of  tbe  note,  and  that'  tbe 
bolder  looks  to  the  Indorser  for  Indemnity. 

By  the  general  law,  demand  of  payment  of  a  bill 
-or  note  must  be  made  on  the  third  day  of  grace ; 
bnt  where  a  note  la  made  for  the  purpose  of  being 
negotiated  at  a  bank,  whose  custom  Is  to  demand 
payment  and  give  notice  on  the  fourth  day.  that 
-custom  forms  a  part  of  the  law  of  tbe  contract ; 
and  It  Is  not  necessary  that  a  pemnal  knowledge 
of  the  usage  should  be  brongbt  aome  to  tbe  Indora- 
er  for  that  purpose. 

Tbe  general  rule  of  law,  requiring  proof  of  tbe 
title  of  tbe  holders  of  a  note,  may  be  modified  by  a 
rule  of  court,  dlipenslDg  witb  proof  of  tbe  execu- 
tion of  tbe  note,  unless  the  party  shall  annex  to 
hiB  plea  an  affldarlt  that  the  note  was  not  executed 
by  bim. 


THIS  cause  was  argued  by  Hr.  Wrfadit  for 
the  plaintiff  in  error,  and  by  Ifr.  Webiter 
-for  tbe  defendants  in  error. 


Ifr.  Justice  Story  delivered  the  opinion  of 
the  court: 

432*]  'This  is  a  suit  originally  brought  in 
■the  Circuit  Court  of  Ohio,  by  the  Banlc  of  the 
United  States,  against  A.  G.  Wood  and  George 
Ebert,  doing  business  under  the  firm  of  Wood 
■&  Ebert,  Alexander  Adair,  Horace  Reed,  and 
the  plaintiff  in  error,  Peter  Mills.  The  dec- 
laration was  for  $3,600,  money  lent  and  ad- 
-vaneed.   During  the  pendency  of  the  suit,  Reed 


Nora. — See  note  to  Slacum  v.  Pomeroy,  8  Crancb, 
-221,  as  to  the  law  of  tbe  place  which  govema  the 
remedies  on,  and  the  Ilabtlftj  of  parties  to,  promts- 

-sory  notes. 

See  note  to  Feowlck  v.  Sears,  1  Crancb,  259,  as 
-to  protest  and  certificate  of  notary  as  evidence  of 
the  facta  stated  therein,  and  as  to  the  time  and 
^lace  of  presentment,  and  as  to  the  time  of  giving 
notice  to  the  indorser  of  a  bill  or  note. 

As  to  presentment  of  bill  for  acceptance,  and 
when  onneceasary,  see  note  to  Brown  v.  Barry,  S 
Dall.  365. 

As  to  when  notice  of  demand  and  non-payment 
must  be  given,  see  note  to  Bussard  v.  Levering,  6 
-Wheat.  102. 

Custom.    Controlling  time  of  demand. 

By  tbe  custom  of  the  banks  In  the  District  of  Co- 
lamDia.  iwyment  of  a  promissory  note  ts  to  be  de- 
manded on  the  fourth  day  after  tbe  time  limited 
for  the  payment  thereof,  In  order  to  charge  tbe  In- 
•dorser,  contrary  to  the  general  law  merchant, 
which  requires  a  demand  on  tbe  third  day.  Renner 
T.  Bk.  of  Columbia.  9  Wheat.  B81. 

A  xeneral  usage  and  course  of  trade  mar  be  glT- 

SIS 


and  Adair  died.  Mills  filed  a  separate  plea  of 
non-assumpsit,  upon  whidi  issue  waa  joined; 
and  upon  the  trial,  the  jury  returned  a  verdict 
for  the  Bank  of  the  United  States  for  $4,641; 
upon  which  judgment  was  rendered  in  thdr 
favor.  At  the  uial  a  bill  of  exeeptiona  was 
taken  by  Mills,  for  the  consideralion  of  tiw 
matter  of  which  the  present  writ  of  error  hat 
been  brought  to  this  court. 

By  the  bill  of  exceptions,  it  appears  that  the 
evidence  offered  by  tne  plaintiffs  in  support  of 
the  action  "was,  by  consent  of  counsel,  permit- 
ted to  go  to  the  jury,  saving  all  exceptions  to 
its  competence  and  admisaibility,  which  the 
counsel  for  the  defendant  reserved  the  right  to 
insist  in  claiming  the  instructions  erf  tiie  court 
to  the  jury  on  the  whole  case." 

The  plaintiffs  offered  in  evidence  a  promis- 
sory note  signed  Wood  &  Ebert,  and  purport- 
ing to  be  indorsed  in  blank  by  Peter  Mills, 
Alexander  Adair  and  Horace  Reed,  as  succes- 
sive indorsers,  which  note,  with  the  indorse- 
ments thereon,  is  as  follows,  to  wit:  "Chili- 
cothe,  20th  of  July,  1810.  $3,600.  Sixt^  days 
after  date  I  promise  to  pa^  to  Peter  Mills,  or 
order,  at  the  office  *of  discount  and  [*4SS 
deposit  of  the  Bank  of  the  United  States,  at 
Chilicothe,  three  thousand  six  hundred  dollars, 
for  value  received.  Wood  &  Ebert."  Indorsed: 
"Pay  to  A.  Adair  or  order.  Peter  Mills." 
"Pay  to  Horace  Reed  or  order.  A.  Adair." 
"Pay  to  the  President,  Directors  and  Company 
of  the  Bank  of  the  United  States,  or  order. 
Horace  Reed."  On  the  upper  right-hand  cor- 
ner of  that  note  is  also  indorsed:  "3185.  Wood 
&  Ebert,  $3,600,  Sep.  18,  "ai."  It  waa  proven 
that  this  note  had  been  sent  to  the  office  at 
Chilicothe  to  renew  a  note  which  had  been  five 
or  six  times  previously  renewed  by  the  same 

Earties.  It  was  proven  by  the  deposition  of 
evin  Belt,  Esq.,  mayor  of  the  town  of  Chili- 
cothe, that  on  the  22d  day  of  September,  1819, 
immediately  after  tbe  commencement  of  the 
hours  of  business,  he  duly  presented  the  said 
note  at  the  said  office  of  discount  and  deposit, 
and  there  demanded  payment  of  the  said  note, 
but  there  was  no  person  there  ready  or  willing 
to  pay  the  same,  and  the  said  note  was  not 
paid,  in  consequence  of  which  the  said  depo- 
nent immediately  protested  the  said  note  for 
the  non-payment  and  dishonor  thereof,  and  im- 
mediately thereafter  prepared  a  notice  for  r«^cb 
of  the  indorsers  respectively,  and  immediately 

en  la  evidence,  atthonsh  such  usage  Is  founded  on 
the  taws  or  edicts  of  tbe  government  where  tbe 
usage  prevails.  The  usage  may  be  proved  by  parol, 
and  Its  effect  Is  Uie  same  whether  It  originated  In 
an  edict,  or  in  inatmcUons  clven  bj  a  government 
to  Its  officers.  Livingston  v.  Mar.  Ins.  Co.  7 
Crancb,  606. 

A  usage  to  control  a  general  principle  should  be 
uniform  and  general;  It  Is  not  suttdent  that  a  few 
Instances  can  be  produced.  Tbe  usage  must  be  so 
well  settled  that  persons  engaged  In  trade  must  be 
considered  as  contracting  with  reference  to  the 
usage.    Trott  v.  Wood,  1  Gall.  443. 

when  a  usage  Is  so  proved  aa  to  leave  no  doubt 
of  Its  existence.  It  becomes  part  of  tbe  law,  and 
tbe  court  wilt  rec<«nlze  it  aa  such  without  regolr- 
Ing  It  to  be  proven  again.  Consequa  v.  Willing,  1 
Peters'  C.  C.  226. 

In  doubtful  cases  usage  may  be  safely  resorted 
to,  to  ascertain  tbe  meaning  of  the  leglslatura. 
Folk  V.  Hill,  2  Overt.  118. 

The  usage  of  a  bank  to  dep4>slt  notice  In  tbe  post- 
office,  has  neen  held  to  be  binding  npon  those  deal* 
Ing  with  It.  Bnt  tt  should  bs  proved  witb  certain^ 

Wheat.  11. 
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«B  tha  nine  daj  deposited  one  ai  lald  notices 
in  the  poet>office,  directed  to  Peter  Mills,  at 
ZanesTille  (his  place  of  residence),  of  which  no- 
tice the  following  is  a  copy :  "Chilicothe,  22d  of 
September,  1819.  Sir,  you  will  hereby  take  no* 
4S4*]  tice  *that  a  note  drawn  by  Wood  &  £b- 
ert,  dated  20th  day  of  September,  1819,  for  $3,- 
MO,  payable  to  you,  or  order,  in  sixty  days,  at 
tlw  omoB  of  diseount  and  deposit  at  the  Bank  of 
the  United  States  at  Chilicothe,  and  cm  which 
yon  are  indorser,  has  been  protested  for  non- 
payment,  and  the  holders  thereof  look  to  you. 
Yours,  respecfully,  Levin  Belt,  mayor  of  Chili- 
oothe."  Peter  Mills,  Esq.  It  was  further 
proren  by  the  plaintiffs  that  it  had  been  the  cus- 
tom of  the  banks  in  Chilicothe,  for  a  long  time 
preriously  to  the  establishment  of  a  branch  in 
that  place*  to  nuke  demand  of  promissory 
notes  and  bilb  of  exchange  on  the  d^  after  the 
last  day  of  grace  (that  is,  on  the  Mth  day) ; 
that  the  branch  bank,  on  its  establishment  at 
Chilicothe,  adopted  that  custom,  and  that  such 
had  been  the  uniform  usage  in  the  several  banks 
in  that  place  ever  since.    No  evidence  was 

fiven  of  the  handwriting  of  either  of  the  in- 
orsers.  The  court  charged  the  jury,  ( 1 )  that 
tlie  notioe  being  sufficient  to  put  the  defend- 
ant upon  inquiry,  was  good,  In  point  of  form, 
to  charge  him,  although  it  did  not  name  tiie 
person  who  was  holder  of  the  said  note,  nor 
state  that  a  demand  had  been  made  at  the  bank 
when  the  note  was  due.  (2)  That  if  the  jury 
find  that  there  was  no  other  notepayable  in  the 
office  at  Chilicothe,  drawn  by  Wood  &  Ebert, 
and  indorsed  by  defendant,  except  the  note  in 
eontroverOT,  the  mistake  in  tlie  date  of  tiie  note 
made  by  1^  uotaiy  in  the  notice  given  to  that 
defendant  does  not  impair  the  liability  of  the 
435*]  said  defendant,  and  the  plaintiffs  'have 
a  right  to  recover.  (3)  That  stiould  the  jury 
find  that  the  usage  of  banks,  and  of  the  office 
of  discount  and  deposit  in  Chilicothe,  was  to 
make  demand  of  payment,  and  to  protest  and 
give  notice  on  the  64th  day,  such  demand  and 
notice  are  sufficient. 

The  counsel  on  the  part  of  the  defendant 
prayed  tlw  court  to  instmot  th«  Jury  "that  be- 
fore the  common  principles  of  the  law  relating 
to  the  demand  and  notice  necessary  to  charge 
the  inuorser  can  be  varied  by  a  usage  and  cus- 
tom of  the  plaintiffs,  the  jury  must  be  satisfied 
that  the  defendant  had  personal  knowledge  of 
the  usage  or  custom  at  the  time  lie  indors^  the 

and  cleamesl.  Olndrat  v.  Uecbanlcs*  Bank,  T  Ala. 
824 :  Chicopee  Bank  v.  Baser,  8  Mete.  683 ;  1  Am. 
Lead.  CBS.  408 :  Thorn  vTSlce.  IS  Me.  2«8. 

Bt  special  established  nsage  la  a  partienlsr  lo- 
cally, the  allowance  of  grace,  nsuallj  three  dan, 
maj  be  denied  altogetliM,  or  a  dlflFCrent  number  of 
days  may  be  ernnted.  wood  v.  Corl,  4  Met.  203 ; 
KUeore  v.  Bulkley,  14  Conn.  802;  Jackson  r.  Hen- 
derson, 8  Leigb,  197 ;  Bank  of  Colombia  v.  Uasru- 
der.  6  Bar.  A  J.  172 :  City  Bank  v.  Cutter,  3  Pick. 
414:  Horse  on  BankloK,  S35j  but  contra.  Woodruff 
V.  Hercbants'  Bk.  2S  Wend.  673 :  6  Hill.  J74 ;  Bow- 
en  V.  Newell,  4  field.  190;  Edwards  on  Bills,  620, 
B21. 

Coarts  take  Jodleial  notice  of  tbe  period  flxed  hj 
the  law  merchant,  and  recognize  that  only,  onless 
tlie  BBBse  varytng  It  Is  alleged  and  proved.  Jack- 
son Henderson,  3  LclRb.  197 :  Doifus  v.  Frosch, 
t  H-a.  367 :  Wood  v.  Corl,  4  Met.  20S ;  Lucas  v. 
Lade-,  28  Mo.  243;  1  Dsniels*  Neg.  Instruments, 
461.  ' 

In  Kentnckj'  It  has  been  held  to  be  a  matter  of 
local  CMrftom.    Goddln  v.  Sbepley.  7  B.  Mou.  676. 

The  mge  la  tb»  District  of  Columbia,  atuve 
•  L.  ed. 


note;  and  also,  that  before  the  plaintiffs  can  re- 
cover as  the  holder  or  indorser  of  a  promissory 
note,  th^  must  prove  their  title  to  the  proceeds 
by  evidence  of  the  indorsements  on  the  note," 
which  instructions  were  refused  by  the  court. 

Upon  this  posture  of  the  case,  no  questions 
arise  for  determination  here,  except  such  aa 
grow  out  of  tlie  charge  of  the  court,  or  the  in- 
sfouctlons  refused  on  the  prayer  of  the  defend- 
ant's (Mills')  counsel.  Whether  the  evidence 
was,  in  other  respects,  sufficient  to  establish 
the  joint  promise  stated  in  the  declaration,  or 
the  joint  consideration  of  money  lent,  are  mat- 
ters not  submitted  to  us  upon  the  record,  and 
were  proper  for  argument  to  the  jury. 

The  first  point  is,  whether  the  notice  sent  td 
the  defendant  at  Chilicothe  was  sufficient  to 
charge  him  as  indorser.  The  court  was  of  opin- 
ion that  it  was  auffioieiit,  if  tiiere  waa  no  othe^ 
*note  payable  in  the  office  at  Chilicothe,  [*4SA 
drawn  by  Wood  ft  Ebert,  and  indorsed  by  the 
defendant. 

It  is  contended  that  this  opinion  is  erroneous, 
because  the  notice  was  fatally  defective  by  rea- 
son of  its  not  stating  who  was  the  holder,  by 
reason  of  its  misdescription  of  the  date  of  the 
note,  and  by  reason  cS  its  not  stating  that  a  de- 
mand had  been  made  at  Uie  bank  when  the 
note  was  due.  The  first  objection  proceeds 
upon  a  doctrine  which  is  not  admitted  to  be 
correct;  and  no  authority  is  produced  to  sup- 
port it.  No  form  of  notice  to  an  indorser  has 
been  prescribed  by  law.  The  whole  object  of 
it  is  to  inform  the  party  to  whom  it  is  sent  that 

Kyment  has  been  refused  by  the  maker;  that 
ii  considered  liable;  and  Uiat  payment  is  ex- 
pected of  him.  It  Is  of  no  consequence  to  the 
indorser  who  is  the  holder,  as  he  is  equally 
bound  by  the  notice,  whomsoever  he  may  be; 
and  it  is  time  enou^  lor  him  to  ascertain  tiw 
true  title  of  the  hoMer  when  he  fa  called  ap<m 
for  payment. 

The  objection  Ol  misdescription  may  be  dis- 
posed of  in  a  few  words.  It  cannot  b$  for  a 
mmnent  maintained  that  every  variance,  how- 
ever immaterial,  is  fatal  to  the  notice.  It  must 
be  such  a  variance  as  conveys  no  sufficient 
knowledge  to  the  party  of  the  particular  noti^ 
which  has  been  dishonored.  If  it  does  not  mis- 
lead him,  if  it  conveys  to  him  the  real  fact 
without  any  doubt,  the  variance  cannot  be  ma- 
terial, either  to  guard  his  rights,  or  avoid  his 
responsibiliiy.   In  the  present  ease,  the  misde- 

noted,  extended  only  to  notes  discounted  In  bank. 
Cookendnfer  v.  Preston,  4  Qow.  817. 

Tbe  usages  or  banks  In  particular  localities,  in 
making  demand  and  giving  notice  of  non-payment 
in  a  manner  or  at  a  time  varying  from  the  general 
law  merchant,  sanctioned.  Adams  v.  Otterbank, 
16  How,  689 ;  Renner  v.  Bk.  of  Columbia,  eupra.  ' 

First  Tbe  usage  must  be  notorious. 

Second.  Wben  sanctioned  by  indicia!  decision, 
the  usage  becomes  settled  tsw.  No  further  proof 
Is  necessaty  to  establish  It '  Cookendnfer  v.  Pres- 
ton, 4  How.  817;  Bdle  v.  B.  India  Co.  2  Burr. 
1221. 

Third.  It  shonld  apply  to  a  place  rather  than  to 
a  particular  bank.  Beoner  v.  Bk.  of  Col.  9  Wheat. 
687 ;  Mills  T.  Bk.  of  v.  8.  snpra ;  Adams  t.  Otter- 
bank,  16  How.  689 ;  Dorchester  Bk.  v.  Milton  Bk.  1 
Ciixli.  177 

Fourth.  It  need  not  be  known  to  the  party  deal- 
ing with  tbe  bank.    Hills  v.  Bk.  of  U.  a.  supra ;  . 
Fowler  V.  Brantly.  14  Pet  818 :  Lime  R.  Bk.  v. 
Hewett.  62  Me.  631 :  Morse  on  Banking.  372-3 ;  1 
Daniels'  Neg.  lost  462. 
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•eripljm  was  merely  in  ike  date.  The  •nm,  tiie 
4S7*]  "parties,  the  time  and  place  of  payment, 
and  the  indorsement,  were  truly  and  accnrate- 

S described.  The  error,  too,  was  apparent  on 
e  face  of  the  notice.  The  party  was  .informed 
that  on  the  22d  of  September,  a  note  indorsed 
1^  him,  payable  in  sixty  days,  was  protested 
for  ncHi-payment;  and  yet  the  note  itself  was 
stated  to  be  dated  m  the  20th  of  the  same 
month,  and,  of  course,  only  two  days  before. 
Under  these  oireumstanees  the  court  laid  down 
a  rule  most  favorable  to  the  d^endant.  It  di- 
rected the  jury  to  find  the  notice  good  if  there 
was  no  other  note  payable  in  the  office  at  Chili- 
cothe,  drawn  by  Wood  &  Ebert,  and  indorsed 
by  the  defendant.  If  there  was  no  other  note^ 
how  could  the  mistake  of  date  possibly  mislead 
the  defendant  t  If  he  had  indorsed  but  one 
note  for  Wood  ft  Ebert»  how  could  the  notice 
fail  to  be  fnll  and  unexceptionable  in  fact! 

The  last  objection  to  the  notice  is,  that  it  does 
not  state  that  payment  was  demanded  at  the 
bank  when  the  note  became  due.  It  is  certain- 
ly not  necessary  that  the  notice  should  contain 
such  a  formal  allegation.  It  is  sufficient  that 
it  states  the  fact  of  non-payment  of  the  note^ 
and  that  tbe  holder  looks  to  the  indorser  for  in- 
deignity.  Whether  the.  demand  was  duly  and 
regulany  made,  is  matter  of  evidence  to  be  es- 
tablished at  the  trial.  If  It  be  not  Iwtlly  made, 
no  averment,  however  accurate,  will  help  the 
case;  and  a  statement  of  non-payment  and  no 
ti^e  isr  by  necessary  .implication,  an  assertion 
c^itdght  by  the  holder,  founded  upon  his  having 
488*1  complied  *with  the  requisitions  of  law 
against  the  indorser.  In  point  of  fact,  in  com- 
mercial cities,  the  general,  if  not  universal, 
practice  is,  ' not  to  state  in.  the  notice  the  mode 
,or-  place  (rf  .demand,  hut  the  mere  naked  non- 
payment. 

Upon  the  point,  then,  of  notice,  we  think 
there  is  no  error  in  the  opinion  of  the  Circuit 
Court 

Another  question  is,  whether  the  usage  and 
custom  of  the  bank  not  to  make  demand  of 
payment  until  the  fourth  day  of  grace,  bound 
the  defendant,  unless  he  had  personal  knowl- 
'edge  of  that  usage  and  custom.  There  Is  no 
doubt  that,  according  to  the  general  rules  of 
law,  demand  of  payment  ought  to  be  made  on 
the  third  day,  and  that  it  is  too  late  if  made  on 
the  fourth  day  of  grace.  But  it  has  been  de- 
cided by  this  court,  upon  full  consideration 
and  argument,  in  the  case  of  Renner  v.  The 
Bank  of  Columbia,  0  Wheat  Rep.  682,  that 
where  a  note  is  made  for  the  purpoee  of  being 
negotiated  at  a  bank,  whose  custom,  known  to 
the  parties,  it  is  to  demand  payment  and  give 
notice  on  the  fourth  day  oi  grace,  that  custom 
forms  a  part  of  the  law  of  such  contract,  at 
least  so  far  as  to  bind  their  rights.  In  the  pres- 
ent case,  the  court  is  called  upon  to  take  one 
step  farther^  and  upon  the  principles  and  rea- 
soning of  the  former  case,  it  has  come  to  the 
eonclusion  that  when  a  note  is  made  payable 
or  negotiable  at  a  bank,  whose  invariable  usEwe 
it  is  to  demand  payment  and  give  notice  on  the 
fourth  day  of  grace,  the  parties  are  bound  by 
tiiat  usage,  whether  th^  have  a  personal 
4S6*]  "^owledge  of  it  or  not.  In  the  ease 
of  such  a  note,  the  parties  are  presumed  by  im- 

SUeation  to  agree  to  be  governed  hf  the  usage 
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of  the  bank  at  which  they  have  chosen  to  main 
the  security  itself  negotiable. 

Another  question  propounded  by  tJie  defend- 
ant is,  whether  the  plaintiffs  were  entitled  to 
recover  without  establishinff  their  -title  to  the 
note,  as  holders  by  proof  of  the  indorsements. 
There  is  no  doubt  that,  by  the  general  rule  of 
law,  such  proof  is  indispensable  on  tiie  part  of 
the  plaintiffs,  unless  it  is  waived  by  the  other 
side.  But  in  all  such  cases  the  defendant  may 
waive  a  rule  introduced  for  his  benefit;  and 
such  waiver  may  be  fmi^ied  for  circumstances 
as  well  as  expressly  g^ven.  It  is  in  this  view 
that  the  rule  of  the  Circuit  Court  of  Ohio  of 
1819,  which  has  been  referred  to  at  the  bar,  de- 
serves  consideration.  That  rule  declares,  "that 
hereafter,  in  any  actions  broi^t  upon  bond, 
bill,  or  note,  it  shall  not  be  necessary  for  the 
plaintiffs  on  trial  to  prove  the  execution  of 
the  bond,  bill,  or'noto,  unless  the  defendant  shall 
have  filed  with  his  plea  an  ^davit,  that  such 
bond,  bill  or  note,  was  not  executed  by  him." 
We  think  the  present  case  falls  completely  with- 
in the.  purview  of  this  rule.  ■  Its  object  -was  to 
prevent  unnecessary  expense  and  useless  delays 
upon  objections  at  trial's,  which  were  frivolous 
and  unconnected  with  the  merits.  If  the  rule 
attempted  to  interfere  with,  or  control  the  rules 
of  evidence,  it  certainly  "could  not  be  support- 
ed. But  it  attempts  no  such  thing.  It  does  not 
deny  to  the  party  *the  right  to  demand  [*440 
proof  of  the  execution  or  indorsement  of  the 
note  at  the  trial;  but  it  requires  him,  in  effect, 
to  give  notice  by  affidavit,  accompanying  the 
plea,  that  he  means  to  contest  that  fact  under 
the  issue.  If  the  party  giveA  no  such  notice, 
and  files  no  such  affidavit,  it  is  on  his  own  part 
a  waiver  of  the  right  to  contest  the  fact,  or 
rather  an  admission  that  he  does-not  mean  to 
contest  it.  We  see  no  hardship  in  such  li  rule. 
It  subserves  the  purposes  of  justice,  and  pre- 
vents the  accumulation  of  costs.  It  follows 
out,  in  an  exemplary  manner,  that  injunction 
of  the  judiciary  act  of  the  2d  of  Manm,  1793. 
ch.  22,  which  requires  tlM  court  of  the  United 
Stotes  "to  regulate  the  practice  thereof,  as  shall 
be  fit  and  necessatr  for  the  advancement  of 
justice,  and  espedafly  to  that  eoi  to  prevent 
delays  in  proceedings."  As  no  affidavit  accom- 
panied the  plea  of  the  defendant  in  the  present 
case,  he  had  no  right  to  insist  upon  the  proof  of 
the  indorsements. 

Another  objection  now  urged  against  tha 
judgment  is,  that  the  count  demands  $3,600  on- 
ly, and  the  jury  gave  damages  amounting  to 
|t4,641.  But  there  is  no  error  in  this  proceed- 
ing, since  the  ad  damnum  is  for  a  larger  sum. 
In  all  cases  where  interest,  not  stipulated  for  by 
the  tonus  of  the  contract,  is  given  by  way  of 
damages,  the  sum  demanded  in  the  declaration 
is  less  than  the  sum  for  which  judgment  is  ren- 
dered. The  plaintiffs  may  not  recover  more, 
as  principal,  than  the  sum  demanded  as  such  in 
*the  declaration;  but  the  jury  have  a  [*44l 
right  to  add  intorest,  by  way  of  damages,  for 
the  delay. 

Some  other  objections  have  been  suggested  at 
the  bar,  such  as,  Uiat  the  jury  had  no  right, 
without  evidence,  to  presume  that  there  was  no 
other  noto  of  Wood  ft  Ebert  ia  order  to  help 
the  misdeacripticm;  and  that  the  case  proved 
was  of  several  liabilities  of  the  defendants 

Wheat.  11. 


Digiiized  by  Google 


1828 


MiLLn's  'HE1B8  T.  Mlnmk  cr  al. 


441 


whieli  w&nld  not  Bupport  a  dedaKtion  on  a 
joint  contract.  These  questions  have  been  ful- 
}y  argned  by  counsel,  but  are  not  presented  1^ 
the  record  in  such  a  shape  as  to  enable  tlw 
wort  to  take  cognizance  of  thenu 

Upon  the  whole,  it  Is  the  oiAiiIob  <rf  flie 
«oiin  that  the  Judgment  ought  to  be  afBnned 
withocwta. 


tLoeal  Iaw.] 
IQLLiER'S  HFIM 

T. 

IFINTIBX  eft  at 

Qoare,  Whetber  tbe  compact  of  17d9,  between 
Tlrxtnta  and  Kentaekr,  reBfralned  the  legislature 
of  Kentucky  from  proioBKlnir  tbe  time  for  survey- 
ing one  entry  to-  the  prejudice  of  another. 

By  tbe  coDsl^mction  of  tbe  act  of  KentuAy  of 
1797,  granting  further  time  for  making  surreys, 
with  a  prOTiM,  allowing  to  Infants,  etc.,  three 
years  after  tbetr  several  olsabtlltles  are  removed  to 
complete  surveys  on  thetr  entries;  If  auy  one  or 
more  of  the  Joint  owners  be  under  the  disability  of 
Infancy,  etc.  It  brings  tbe  teitry  within  the  saving 
of  the  proviso,  as  to  all  ctf  the  other  ownoa, 

449*]  *r|!HZ8  cause  was  argued  by  Mr.  Shef- 
1         for  the  appellants,  and  by  Mr. 
Tttlbot  for  the  xwpondents. 

Mr.  Chief  Justice  KaTihsil  deliTered  the 

opinion  of  tbe  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
enit  Court  of  the  United  States  for  the  district 
.of  Kentucky,  by  which  the  bill  of  the  plaintiffs 
was  dismissed  pro  forma. 

An  original  bill  was  filed  by  Miller^s  heirs,  in 
the  year  1608,  to  obtain  from  the  defendants 
therein  mentioned  tbe  legal  title  to  lands  in 
tbeir  possession,  to  which  tbe  plaintiffs  claimed 
the  equitable  right  imder  a  prior  entry,  ^le 
decree  made  by  ue  court,  in  ttkat  cause,  against 
several  of  the  defendants,  was  brot^ht  before 
this  court  by  appeal,  and  in  that  case  tbe  court 
determined  in  favor  of  the  entry  under  which 
tbe  Utle  of  the  plaintiffs  arose.  2  Wheat.  Rep. 
316.  An  amended  bill  was  filed  in  1816, 
against  the  present  defendants  in  error,  who,  in 
tbeir  answer,  contend,  among  other  things,  that 
the  title  of  the  plaintiffs  has  been  forfeited  by 
foiling  to  make  thdr  survey  within  the  time 
presonbed  1^  the  laws  of  Virginia ;  and  that  the 
compact  between  the  two  states  restrained  Ken* 
tnel^  from  varying  in  any  manner  the  laws  by 
which  titles  originatiiw  anterior  to  the  separa- 
tion are  to  be  governed. 

Heniy  Hiller,  for  whom  the  entry  was  made, 
died  in  March  or  A^ril,  1796,  having  first  made 
his  last  will  In  writing,  by  which  he  devised  his 
44S*]  *land8  to  be  sold  for  the  benefit  of  all 
bis  eUldr^,  many  of  whom  were  minors. 

The  time  allowed  for  making  surveys,  by  tbe 
flrat  law  on  tiiat  subject,  had  expired,  but  tbe 
time  had  been  prolonged,  first  oy  the  l^s- 
latnre  of  Virginia,  and  afterwards  by  that  of 
Kentucky,  until  after  the  death  of  Miller, 
and  tbe  act  of  1797,  which  gave  still  farther 
time,  contained  a  savii^  <^  the  rights  of  in- 
«  Ifc  ed. 


fants.  In  April,  1804,  while  the  saving  still 
existed,  the  survey  was  made. 

In  the  case  formerly  decided  in  this  court  it 
was  determined  that  Miller's  heirs  came  within 
tbe  savinK  of  the  act  of  1797,  but  the  oompaet 
between  Uia  t*o  states  was  not  tiien  biotu^t 
into  view,  Aiid.  the  oonnsel  for  tb»  -appetwes 
insist  that  it  applies  to  this  ease,  and  restrains 
the  legislature  of  KentucI^  from  prolonging 
the  time  for  surveying  one  entry  to  tbe  preju- 
dice <tf  another.  On  this  point  a  difference  of 
opinion  exists  among  the  judges.  Some  think 
that  a  second  entry  is  hot  authorized  by  tbe 
land  law  of  Kentuacy,  and  that  no  title  can  be 
aeqnired  nnder  it.  A  grant,  .therefore,  that  Is 
founded  on  It  is  totally  void,  and  the  goantee 
ea&not  hold  the  land  under  it  even  after 
the  original  entry  became  forfeited.  The  land, 
on  such  forfeiture,  became  Tacant,  and  it  wis 
ocwapetent  to  the  l^slature  to  grant  it  by  an 
original  warrant,  or  to  revive  or  to  continue  the 
right  b^d  under  the  first  entry. 

Others  are  of  opinion  that  a  subsequent  entry 
is  not  absolutely-  void;  bat  has  been  considered 
as  a  valid  appropriation  ot  the  land,  unless  it 
shall  *be  encountered  by  a  better  title.  [*444 
That  the  removal  or  extinguishment  of  that 
better  title  leaves  the  holder  of  a  grant  founded 
on  a  junior  'ehtry-  the  true-  legal  owner  of  the 
land  it  purports  to  convey.  They  think  the 
practice  of  Uie  court,  to.  direct  the  eli^er  grantee 
to  convey  to  tbe  persqn  claiming  the  equitable 
title,  is  strong  evidence  of  tbe  prevailing  o^- 
ion  that  a  subsequent  locater  acquired  a  con* 
ditional  interest,  which  might  be  ripened  into 
title  by  tbe  failure  of  the  person  holding  the 
original  eotry  to  proceed  as  directed  by  law.' 
But  they  think,  also,  that  this  mere  possibility 
could  not  attach  itself  absolutely  to  the  land 
until  it  became  vacant  by  tbe  laches  of  the  per- 
son who.  had, made  the  first  appropriation.  Till 
sudi  Taean<7  actually  oeaurred,  the  power  re* 
mained  with  the  state  to  ^ve  farther  time  for 
perfecting  titles.  Limitations  of  time,  in  this 
respect,  were  intended  ehlefiy  for  the  bienefit  of 
the  state,  since  it  was  not  the  course  of  the 
government  to  tax  unpatented  lands.  Th^ 
state,  therefore,  might  grant  indulgences  in  this 
respect  without  giving  just  cause  of  complaint 
to  a  person  whose  interest,  if  he  had  any,  was 
potential,  not  vested;  was  rather  a  pre-emption 
to  the  exclusion  of  others  subsequent  to  himself, 
Uian  a  positive  acquisition  which  could  in  any 
manner  interfere  with  tlie  rights  of  the  person 
who  had  made  a  previous  appropriation.  With- 
out determining  either  of  the  points  on  which 
this  difference  exists,  the  court  is  of  opinion 
that  Miller's  heirs  are  within  the  savings  of  the 
act  giving  farther  time  to  the  'owners  ['445 
of  lands  to  survey  the  same,  and  for  returning 
plats  and  certificates  to  the  register's  office, 
passed  in  the  year  1797,  and  may  maintain 
this  suit  if  no  other  objection  exists  to  the  title. 

There  seons  to  have  been  stHue  confusion  at 
the  ^al  respecting  testimony,  and,  from  the 
manner  in  which  the  cause  is  brought  up,  tbe 
parties  are  placed  under  circumstances  in  this 
court  which  throw  difficulties  in  the  way  of  tbe 
investigation  of  the  title  on  its  real  merits.  We 
do  not  think  such  a  defense  is  made  out  by  the 
defendants  as  to  justify  an  affirmance  of  the 
decree  dismissing  the  biU;  nor  axe  we  satisfied 
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thai  the  state  of  the  rerord  la  such  as  to  enable 
this  eourt  safely  to  decree  that  th«  defendants 
shall  convey  the  lands  t^ey  hold  within  the 
patent  of  the  plaintiffs.  The  decree,  therefore, 
must  be  reTersed,  and  the  cause  remanded  to 
the  Circuit  Courts  that  farther  proceedings  mi7 
be  had  therein  according  to  equity. 


Decree. — This  cause  came  on,  etc.  On  con- 
sideration whereof,  this  court  in  of  opinion  that 
the  right  of  the  plaintiffs  was  preserved  by  the 
act  giving  further  time  to  the  owners  of  lands 
to  survey  the  same,  and  for  returning  plats  and 
certificates  to  the  r^ister's  ofBce,  passed  in  the 
year- 1707,  and  that  the  survey  on  which  the 
patent  was  founded  was  made  in  time.  This 
court  doth,  therefore,  reverse  the  decree  of  the 
Circuit  Court,  dismissing  the  bill  of  the  plain- 
tiffs, and  doth  remand  the  cause  to  the  said 
Circuit  Court,  that  further  proceedings  may  be 
had  therein  acoording  to  equity. 


['Chanoeiy.  Award.] 
GABNOCHAN  4  UITCHXL 

CHKI8TIE  et  at 


An  award  must  decide  tbe  wbole  matter  aob- 
mltted  to  tbe  arbitrators ;  It  must  not  extend  to 
anr  matter  not  comorebended  In  the  aubmlsafoii; 
and  It  must  be  certain,  final  sad  coneluilve  of  the 
wbole  matter  referred. 

Where  tbe  arbltrntors  determined  that  tbe  plain- 
tiffs should  be  entitled  to  a  credit  of  a  certain  sum 
on  account  of  sales  of  land  to  the  defendant,  pro- 
vided "tbej  shall  grant,  or  cause  to  be  granted,  to 
the  said  W.  C.  <tbe  defendant)  a  clear,  unencum- 
bered and  satisfactory  title"  to  the  lands,  without 
llmltinfi  a&T  time  within  which  tbe  title  ahould  be 
made :  Held,  that  the  award  was  void,  as  not  being 
final  and  conclusive. 

A  eourt  of  equity  either  enforces  an  award  as  It 
Is  made,  or  sets  It  aside  If  In  anv  respect  defective  ; 
but  It  la  contrary  to  Its  practice  to  confirm  tbe 
award  so  far  as  It  extends,  and  to  supply  omissions 
br  decree  of  the  court 

NOTC. — Award  and  arbitrament. 

Equity  wll]  not  speclflcally  enforce  an  agreement 
to  refer  to  arbitrators.  Tobey  v.  County  of  Bristol, 
8  Story.  C.  C.  800. 

Tbe  authority  of  referees  In  a  anbrnlsslon,  nnlem 
speclflcally  limited,  extends  to  giiestions  of  law  aa 
well  as  questions  of  tact ;  and  they  oMy  decide  on 
principles  of  equity  and  good  conscience.  Klelne 
T.  Catarn,  2  Oall.  61. 

An  agreement  to  refer  to  arbitration  Is  revocable 
before  tbe  award,  and  cannot  be  made  by  agree- 
ment. Irrevocable.  Tobey  v.  County  of  Bristol,  8 
Story,  C.  C.  800 ;  see  Mastertoa  v.  BSdwell,  2 
Cranch,  C.  C.  660. 

Where  one  arbitrator  had  expressed  an  opinion, 
known  to  tbe  party  who  selected  blm,  tbe  award  Is 
not  binding.   Taber  v.  Jenny,  Sprague,  31S. 

An  umpire  should  not  act  until  the  arbitrators 
have  differed,  and  only  on  tbe  points  on  which  tbey 
differ.  Traverse  v.  Beatl,  2  Cranch.  C.  C.  113 ; 
contra.  Lots  v.  LIntblcum,  8  Pet.  166 ;  compare 
Hobson  V.  McArthur,  16  Pet.  182. 

As  to  decision  by  two  of  three.  Hobson  v.  Mc- 
Arthnr,  16  Fet.  182 ;  Kingston  v.  KIncald,  1  Waab. 
C>  C.  448. 

*Art>ltrati»B  cannot  alter  award,  after  bavlni 


Where  a  bill  Is  filed  to  set  aside  on  agreement  or 
conveyance,  the  conveyanee  cannot  be  establWisd 
without  a  eroM  Mil  filed  by  tbe  defendant. 


THIS  cause  was  argued  by  Ur.  Webster  and 
Hr.  Berrien  for  the  appellants,^  and  by 
Mr.  •Emmett  and  Mr.  D.  B.  Ogden  for  [*44S 
the  respondents.' 

Mr.  Chief  Justice  HanhaU  delivered  the 
opinion  of  the  court: 

Camoehan  ft  Mitehel,  the  plaintiffs,  were 
merchants  in  Georgia,  who  had  extensive  com- 
mercial transactions  with  the  defendant,  Wil* 
liam  Christie,  a  merchant  of  Liverpool,  in  the 
course  of  which  the  former  became  indebted 
to  the  latter  to  a  large  amount.  In  1819,  John 
Camoehan,  one  of  the  firm  of  Camoehan  ft 
Mitehel,  visited  England,  in  the  expectation 
selling  immense  tracts  of  land  he  had  pur* 
chased  in  Florida,  and,  during  his  residence  is 
that  country,  his  partner.  Peter  Mitehel,  rely- 
ing, probably,  <m  the  sale  of  lands,  continued 
to  draw  heavily  on  the  defendant,  W.  Christie 
without  making  correspondent  remittances. 
Camoehan  being  unable  to  sell  his  lands,  and 
thus  to  i^ace  funds  in  the  hands  of  Christie, 
these  bills  produced  great  onharrassments,  and 
frequent  communications  between  tbe  parties, 
in  the  course  of  which  Oamochan  pressed 
Christie  most  earnestly  to  proceed  with  his  ac- 
ceptances, and  promised  to  secure  him  by  tbe 
pledge  of  his  Florida  lands,  and  property  in 
Georgia.  At  length,  deeds  of  these  lands,  and 
other  property,  were  executed,  and  tbe  accounts 
settled  between  the  parties.  An  account  was 
stated,  and  signed  *by  iHam,  showing  [*448 
a  balance  of  £43,293  6  4,  due  to  Christie, 


1.  — ^They  dted,  as  to  the  necessity  of  a  cmes  bill 
by  tbe  defendants  In  order  to  establish  tbe  eonvey- 
ancca.  2  Mndd.  Ch.  329:  2  Atk.  133;  1  Ball  and 
Beatty,  217;  2  Cox,  78.  As  to  tbe  manner  la 
wblch  a  court  of  equity  acts  upon  an  award,  either 
by  conflrmlns  It  In  toto  or  rejecting  It,  1  Bro.  Ch. 
389 ;  3  Bro.  Cb.  163 :  1  Ves.  Jun.  865 ;  2  Tes.  Jun. 
22 ;  4  Bro.  Ch.  117,  636.  As  to  the  necessity  of  the 
award  extending  to  all  the  matters  of  refemiee, 
7  East's  Rep.  81.  As  to  tbe  uncertainty  and  iB- 
conclusiveness  of  the  award,  7  Term  Rep.  66. 

2.  — To  show  that  an  award  might  be  good  tn 

«art,  and  void  as  to  the  residue,  they  cited  S 
rheat.  Rep.  394;  3  Dessaoss.  11;  14  Johns.  Rep. 
36;  Kyd  on  Awards,  243,  261,  and  tbe  cases  there 
collected. 


completed  It  Bayne  v.  Morris.  1  Wall.  97 :  Talbot 
V.  Hartley,  1  Cranch.  C.  C.  81. 

Award  mast  be  delivered  In  time  fixed  by  the 
bon^^  Ooldsborougb  v.  HeWllllama,  2  Cranoi,  C 

It  must  be  final  and  conclusive  on  all  the  matta 
submitted  and  settle  tbe  dispute,  or  It  Is  void. 
Kingston  V.  KIncald,  1  Wash.  C.  C.  448;  Faw  v. 
Davy,  1  Cranch,  C.  C.  440;  Talhot  v.  Bortlej,  1 
Cranch,  C.  C.  81:  see  Kartbaus  v.  Ferrer,  1  Pet. 
222:  Klelne  v.  Katara,  2  Gall.  61;  Alexandria 
Canal  Co.  v.  Swann,  R  How.  83. 

Must  be  certain  to  be  valid.  Myers  v.  Tork  B. 
Co.  2  Curt  C.  C.  28 ;  Lyle  v.  Bodaew,  D  Wheat. 
394;  Uts  V.  LInthlcum,  8  Pet  165;  ThoratOB  v. 
Carson,  7  Cranch.  596 ;  Bllngston  v.  KIncald.  X 
Wash.  C.  C.  448. 

Must  not  be  In  excess  of  submission.  Hurst  -T. 
Hurst  J  Wash.  C.  C.  66 :  Tork  v.  Cumb.  R.  Co.  18 
How.  246 ;  afBrmlng  8.  C.  2  Curt  C.  C.  28. 

Evident  mistake  in  law,  good  objection  to  report. 
Kelly  V.  Johnson,  8  Wash.  C.  C.  46. 

Agreement  to  refer  must  be  settled  and  complete, 
Campbell  v.  Am.  P.  L.  Ina.  Co.  1  McArthnr.  246. 

In  the  construction  of  awards  everr  tntendment 
shall  be  allowed  In  order  to  n^old  ft.  Karthaos 
V.  Ferrer,  1  Pat  227. 

Wheat,  tl. 
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for  whidi  anm  Cunoehan  gave  fhe  ptemiawizy 

note  of  Carnoehan  ft  Mitolwl»  dated  . 

Soon  after  the  execution  of  these  deeds,  Car- 
noehan returned  to  Georgia,  and  considerable 
payments  were  made.  But,  the  debt  still  re- 
maining considerable,  the  agent  of  Christie 
caused  the  deeds  to  be  recorded,  and  appre- 
liensions  were  entertained  that  he  would  proceed 
to  sell  the  property.  In  June,  1820,  Carnoehan 
ft  Mitchel  filed  their  bill  in  the  arcuit  Court 
of  ttie  United  States  for  the  dietrlct  of  Georgia, 
alle^ng  that  the  account  waa  unfairly  settled, 
to  uie  very  great  injury  of  the  plaintiffs;,  that 
it  contains  many  erroneous  ehar^,  and  omits 
to  give  credits  to  which  the  plaintilTa  are  en- 
titled, and  that  Carnoehan  was  induced  to  sign 
it,  and  to  give  the  note  for  the  amount,  in  eon* 
sequence  of  hia  situation,  whichplaced  bim  in 
the  power  of  tbe  defen^mt.  That  the  deeds 
also  were  executed  under  duress,  and  conse- 
quent imposition.  The  bill  prays  that  the  ac- 
oount  may  be  resettled,  that  the  deeds  may  be 
cancelled,  and  the  defendant  enjoined  inmi 
proceeding  under  them.  The  lojunetion  was 
awarded. 

The  defendant,  Christie,  filed  his  answer, 
denying  all  the  material  alUffations  of  the  bill. 

Numerous  exhibits  were  filed,  and  several 
deposttioaa  taken.  In  December,  1821,  the  par- 
tiea  agreed  to  refer  the  ease  to  arbiters,  and 
the  fmlowing  aubmissiw  was  entered  on  the 
record: 

449*]    •"Carnoehan  ft  Mtchel 

T.  lln  Bqnilj. 

William  Christie  and  William  j 
Jenner, 

**Wc  agree  to  the  reference.  The  arbitra- 
tors to  dwermine  all  matters  in  controversy  as 
exhibited  in  the  pleadings,  with  the  under- 
standing that  the  stated  account  la  not  to  be 
opened  further  than  to  permit  the  complainants 
to  establish  by  proof  the  errors  in  the  some,  as 
alleged  in  their  bill  and  exceptions;  the  items 
which  compose  the  allwed  error  of  four  thous- 
and pounds,  to  be  distmetly  stated  and  speci- 
fied by  the  compUinants  within  twenty  daj^s 
from  this  date.  The  defendant,  William  Chris- 
tie (if  he  desire  it),  to  have  one  hundred  and 
twenty  days  to  produce  documents  or  vouchers 
to  answer  the  said  items,  upon  giving  tbe  com- 
plainants notice  within  ten  days'  after  receiving 
such  specification.  The  parties  to  proceed  in 
the  arbitration  upon  ten  days  notice  after  the 
expiration  of  the  time  allowed  the  complainants 
to  exhibit  their  specification  above  mentioned, 
^ia  Bubmissitm  to  be  made  an  order  of  court. 
The  arbitrators  to  make  their  award  within  one 
hundred  and  twenfy  days,  unless  prevented  by 
tbe  requirement  of  time  by  the  said  William 
Christie  as  aforesaid,  from  this  date,  and  re- 
turn the  same  to  tbe  next  term  of  this  court; 
which  award,  when  so  made,  shall  be  final  and 
eonclnsive  between  the  parties,  subject  to  those 
exceptions  which  arise  upon  awards,  or  ded- 
460*]sion8  of  arbitrators.  Clainus  to  'commis- 
rions  mutually  abandoned,  and  the  amount  de- 
creed by  the  arbitrators  to  be  paid  in  two  in- 
stallments, at  six  and  twelve  months  from  the 
date  of  the  decree,  and  sufficient  security  for 
the  fulfillment  of  the  award  be  given  by  Carno- 
ehan ft  Mitchel  to  William  Christie.  The  ar- 
bitrators to  have  the  power  of  examining  wit- 
•  Ij.  ed. 


nessei  upon  oath,  and  eaUing  for  docnmentB 
which  th^may  deem  necessaiy;  but  the  said 
William  Christie  shall  be  excused  from  pro- 
ducing any  such  document  if  he  will  depose 
that  the  same  is  not  in  his  possession  on  this 
side  of  the  Atlantic.  The  arbitrator  under  this 
submission,  chosen  and  selected  by  the  com- 
plainants, is  William  Gaston,  Esq.,  and  the  ar- 
bitrator chosen  and  selected  by  the  defendant, 
Wtlliam  Christie,  is  Samuel  Nicholas,  Esq., 
the  said  arbitrators,  in  case  of  disagreement,  to 
name  an  umpire.  The  arbitrators  to  decide 
whether  William  Christie  is  entitled  to  a  dis- 
tinct and  separate  interest  in  the  Florida  lands, 
as  he  alleges,  or  to  an  undivided  interest  in  the 

Sroceeds  of  the  same,  as  alle^^  by  Carnoehan 
Mitchel.  If  they  decide  in  favor  of  com- 
plainants upon  this  point,  then  the  whole  prop- 
erty shall  be  placed  in  tiie  hands  of  tbe  tans- 
tees  mutually  appointed  by  the  parties,  with 
authority  to  sell  tiie  same,  or  such  part  thereof 
as  may  be  necessary,  and  appropriate  tbe  pro- 
ceeds to  William  Christie  on  his  own  account, 
and  to  the  credit  of  the  balance  which  shall  be 
found  due  to  him,  imtil  the  same  is  extin- 
^ished,  in  the  proportion  of  the  respective 
interests  of  William  Christie  and  Carnoehan 
ft  Mitchel.  If  they  *deeid«  in  favor  of  [*451 
the  defendant  upon  this  point,  then  it  isagrefid 
that  an  immediate  partition  of  the  property 
shall  he  made,  and  the  part  allotted  to  Carno- 
ehan &  Mitchel  shall  be  placed  in  the  hands  of 
such  trustees,  and  the  same,  or  such  parts  as 
may  be  necessary,  to  be  sold,  and  the  proceeds 
appropriated  in  like  manner  to  the  rayment  of 
the  balance  found  due  to  William  Christie  tnr 
Canioehan  ft  MItdiel,  until  the  same  is  p^d. 
That,  as  soon  as  that  balance  is  paid,  the  deeds 
and  other  encumbrances  held  by  said  William 
Christie,  with  the  settled  account  and  note  <tf 
Carnoehan  ft  Mitchel,  are'  to  be  delivered  up. 

"That  it  shall  be  referred  to  the  said  arbi- 
trators to  determine  whether  the  payment  ol 
the  balance  should  be  made  In  Bngmnd  at  par, 
or  here." 

"On  the  I4Ui  of  Febroary,  1822,  the  follow^ 
ing  award  was  returned,  and  filed  in  eonrt: 

"In  the  Sixth  Circuit  Court  of  the  United 
States,  District  of  Georgia. 
"C.  and  M. 


'C.  and  M.  •] 

V.  yin  Equity. 

C.  and  J.  J 


"Arbitration. — ^The  undersigned  arbitrators, 
chos^  and  selected  by  the  above-named  par- 
ties, as  will  more  fully  appear  reference  to 
the  submission  calling  them  to  perform  this 
duty,  under  date  of  the  twenty-eighth  of  De- 
cember, eighteen  hundred  and  twenty-one,  b^ 
leave  to  report  and  award  to  the  following  re- 
sult, after  the  most  patient  hearing  of  the  par- 
ties aforesaid,  and  a  'careful  examina-  [*469 
tion  of  the  books,  papers,  letters  and  vouchers 
which  have  been  submitted  to  their  inspeetitm, 
and  also  after.giving  all  matters  and  lyings  in 
controversy  the  most  mature  deliberation: 

"Ist.  That  William  Christie  place  to  the 
credit  side  of  his  account  with  the  late  firm  of 
Carnoehan  ft  Mitchel  the  sum  of  eighteen  thous- 
and, eight  hundred  and  forty-six  dollars  and 
fifty-five  cents,  as  an  amount  paid  by  said 
Carnoehan  ft  Mitchel,  through  Mitchel,  Neph- 
ew ft  Co.,  of  Havana,  to  Mwra.  John  ft  James 
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Inerarityi  for  Bixteen  sharai,  or  eighty  thousantl 
aerea  of  land,  bought  by  Carnochaa  ft  Mitchel, 
by  order,  and  for  account  of,  William  Christie, 
of  said  John  k  James  Inerarity,  lying  in  the 
territory  of  West  Florida;  that  the  said  Car- 
nochan  &,  Mitchel  be  also  credited  Tvith  an  ac- 
cumulating interest  on  eaid  amount  from  the 
dates  of  payment,  which  precise  periodB  wilt 
more  fully  appear  by  reference  to  an  affldaTit 
made  1^  Colin  Mitchel  at  Havana,  on  the  nitfe- 
teenth  day  of  October,  eighteen  hundred  and 
twenty-one;  said  interest  to  be  calculated  at 
and  aiter  the  rate  of  five  per  centum  per  an- 
num; provided,  nevertheless,  that  the  said 
John  Carnochan  and  Peter  Mitchel  shall  grant, 
or  cause  to  be  granted,  unto  the  said  William 
Chriatie,  a  clear,  unencumbered  and  satisfac* 
toTy  title  to  the  said  sixteen  shares,  or  eighty 
thousand  acres  of  land  lying  in  West  Florida 
as  aforesaid. 

"2d.  William  Christie  to  place  to  the  credit 
side  of  his  account  with  the  late  firm  of  Camo- 
453"]  Chan  &  'Mitchel  the  sum  of  ten  thou- 
sand pounds  sterling,  or  forty-four  thousand, 
four  hundred  and  forty-four  dollars  and  forty- 
four  cents,  being  in  payment  to  Carnochan  ft 
Mitchel  for  thirty  shares,  or  one  hundred  and 
flffy  thousand  acres  of  land  lying  in  the  terri- 
tbry  aa  aforesaid  of  West  Florida;  the  said  sum 
of  forty-fpur  thousand,  four  hundred  and  for- 
ty-four dollars  and  forty-four  cents  to  draw  an 
accumulating  interest  to  the  credit  of  the  said 
Carnochan.  &  Mitchel,  at  and  after  the  rate  of 
five  per  centum  per  annum.  The  period  when 
nld  interest  shall  eommenoe  to  be  calculated 
diall  be  from  the  day  of  the  date  of  the  title, 
which  title  is  referred  to  in  the  provision  next 
following;  provided,  nevertheless,  that  the  said 
John  Carnochan  and  Peter  Mitchel  shall  grant, 
or  cause  to  be  granted,  unto  the  said  William 
Christie,  a  clear,  unencuml>ered  and  satisfactory 
title  of  the  said  thirty  shares,  or  one  hundred 
and  fifty  thousand  acres  of  land  lying  in  the 
territoiy^of '  West  Florida  at  aforesaid. 

"3d.  William  Christie  to  place  to  the  credit 
side'of  his  account  with  the  late  firm  of  Carno- 
chan ft  Mitchel  the  one-half  amount  of  the  ster- 
ling cost  of  a  case  of  merchandise,  marked  AP, 
(56)  number  fifty-six,  shipped  to  A.  H.  Putnam 
ft  Co.,  in  the  year  eighteen  fauudred  and  sixteen, 
amounting  to  the  sum  of  ninety-one  pounds, 
eight  shillings  and  seven  pence  as.  the  whole 
cost;  one-half  to  be  thus  credited  is  forty>ftve 
pounds,  fourteen  shillings  and  three  pence  half 
penny,  or  two  hundred  and  three  dollars,  six- 
teen cents,  without  placing  any  interest  what- 
454*]  ever  to  the  credit  "of  Carnochan  ft 
Mitchel,  on  this  amount,  no  interest  considered 
as  of  right  accruing  on  this  credit. 

"4th.  William  Christie  to  place  to  the  credit 
side  of  his  account  with  the  late  firm  of  Carno- 
chan ft  Mitcbel  one-third  of  the  net  proceeds 
of  twenty-one  bales  of  cotton,  the  whole 
amount  of  net  proceeds  of  twenty-five  bales  of 
cotton,  and  also  the  whole  amoupt  of  net  pro- 
ceeds of  thirty-nine  bales  of  cotton,  with  an  ac- 
cumulating interest  from  the  date  when  in 
funds  from  the  sale  of  same,  at  and  after  the 
rate  of  five  per  centum  per  annum;  provided, 
nevertheless,  that  the  said  John  Carnochan 
and  Peter  Mitchel  shall  grant  to  said  William 
Christie  the  bonds  of  Bambridget  ft  Brown,  of 
S18 


London,  indemnifying  the  said  William  Chris- 
tie against  any  future  claimants  whatever  for 
the  net  proceeds  of  said  twenty-five  bales  of 
cotton;  and  also  against  all  such  unascertained 
charges  as  now  exist,  or  may  hereafter  exist, 
against  the  thirty-nine  bales  of  cotton  as  afore- 
said. 

"6th.  William  Christie  to  place  to  the  credit 
side  of  Ilia  account  with  the  late  firm  of  Carno- 
chan ft  Mitchel  one-half  the  amount  of  three 
hundred  and  fifty  pounds  sterling,  paid  for 
deeds,  etc.,  one-half  to  be  borne  by  the  said 
William  Christie  and  the  other  half  by  Carno- 
chan ft  Mitchel,  being  seven  hundred  and  sev- 
enty-seven dollars  and  seventy -seven  cents, 
with  interest  at  five  per  centum  per  annum  as 
aforesaid,  from  the  ^riod  of  the~  debit  in  the 
books  of  said  William  Christie; 

"6th.  William  Christie  to  place  to  the  credit 
•side  of  his  account  with  the  late  firm  [*455 
of  Carnochan  &  Mitchel  a  discount  paid  by 
Carnochan  ft  Mitchel  on  Virginia  banlc  notes 
received  from  John  Gruve,  on  account  of  Wil- 
liam Christie,  amounting  to  twenty-two  hun- 
dred and  ten  dollars,  a,t  two  and  a  half  pot* 
cent,,  is  fifty-five  dollars  and  twenty-five  cents, 
with  interest  at  five  per  centum  per  annum 
from  the  date  of  receipt  of  said  money. 

"7th.  William  Christie  to  place  to  the  credit 
side  of  his  account  with  the  late  firm  of  Car- 
nochan &  Mitchel  the  sum  of  sixty  dollars  and 
seventy-five  cents,  for  attaching  money  in  the 
hands  of  R.  Harvey,  of  Augusta,  with  inter- 
est of  five  per  centum  per  annum  from  the 
date  of  such  charge  in  the  books  of  Carnochan 
ft  Mitchel. 

"8th.  William  Christie  to  place  to  the  credit 
side  of  his  account  With  the  late  firm  of  Carno- 
chan'ft  Mitchel  two-thirds  amount  of  the  ex- 
penses on  loading  the  ships  Ocean  and  Aber- 
deen, the  whole  amounting  to  two  hundred 
and  forty-three  dollars  and  seventy-five  cents; 
two-thirds  of  which,  to  be  credited  as  afore- 
said, is  one  hundred  and  eixty-tWo  dollars-  and 
fifty  cents,  with  interest  as  aforesaid,  at  the 
rate  of  five  per  centum  per  annum  from  the 
date  of  such  charge  in  the  books  of  Camochsn 
ft  Mitchel. 

"9th.  Carnochan  ft  Mitchel  to  place  to  the' 
credit  side  of  their  account  with  William  Chris- 
tie the  sum  of  four  pounds  sterling,  or  seven*- 
teen  dollars  and  seventy  cents,  paid  by  the  lat- 
ter to  Captain  Munro,  with  interf«t  as  afore- 
said,  at  tlie  rate  of  five  per  centum  per  annum 
from  the  *date  of  such  advance,  as  en-  [*45V 
tered  ih  the  books  of  William  Christie. 

"10th.  Carnochan  &  Mitchel  are  to  accmiut 
to  William  Christie  for  a  Libranza,  amounting 
to  three  hundred  dollars,  trannmitted  to  Colin 
Mitchel,  of  Havana,  for  collection;  also  for  a 
piece  of  red  cloth  and  some  thread  remaining 
on  hand  unsold. 

"Uth.  The  undersigned  distinctly  award  and 
determine  that  the  amounts  expressed  in  the 
first,  second  and  fourth  preceding  items  of 
this  instrument  of  award  cannot  be  considered 
as  sums  to  the  credit  side  of  William  Christie's 
account  with  Carnochan  ft  Mitchel  until  all 
the  conditions  annexed  to  those  respective 
items  are  fulfilled.  The  amounts  expressed  in 
items  third,  fifth,  sixth,  seventh  and  eighth,  are 
without  any  condition,  and  are,  of  course,  to 

Wheat.  11. 


Digiiized  by  Google 


1826 


CaBITOCHAN  ft  IftCOHEE.   V.  CHKI8-nB  CI  JkU 


be  immediately  plaeed  to  the  eredit  of  Carno- 
cban  &  Mitchel  in  the  account  of  William 

CibriBtie. 

"ISth.  The  undersigned  arbitrators  award, 
and.  hereby  decide  that  the  interest  of  William 
Christie  in  the  Florida  lands,  meaning  thereby 
the  80,000  acres  and  150,000  acres  mentioned 
in  items  Srst  and  second  of  this  instrument  of 
award,  is  an  undivided  interest. 

"ISUl  The  undersigned  arbitrators  award, 
and  herelnr  decide  that  William  Christie  is  en- 
titled to  debit  and  credit  Camochan  ft  Mitchel, 
in  account,  at  the  rate  of  five  per  centum  per 
annum  interest  annually,  as  same  as  heretofore, 
or  shall  hereafter  become  due,  so  that  each 
45?*]  'annual  accumulation  of  interest  shall 
become  principal,  and  be  considered  as  same. 

"14Ui.  The  arbitrators  feel  themselves  un- 

Jualified  to  decide  upon  a  bill  of  charges  ex- 
ibited  by  ^William  Christie  as  his  expenses 
in  prosecuting  this  suit,  together  with  other 
diaiges  that  have  been  incurred  incidental  to 
tlie  same,  both,  in  England  and  this  country, 
and  would  beg  leave,  with  the  consent  of  both 
parties,  to  refer  the  same  to  his  honor,  the 
judge,  to  decide  on  whom,  in  this  controvert, 
such  expenses  can  most  properly  fall. 

"ISth.  The  arbitrators  do  hereby  award  and 
dedde  that  any  balance  that  is  now  due,  or  shall 
be  hereafter  paid  by  Camochan  ft  Mitchel  to 
William  Christie,  shaH  be  considered  as  money 
due  and  payable  in  England  at  par.  If,  there- 
fore,  the  simi  is  paid  by  Camochan  t  Mitchel 
to  William  Christie  in  the  United  States,  it 
must  be  in  British  sterling,  at  the  current  rate 
of  exchange  between  the  two  countries. 

"16th.  Whereas  Williun  Christie  has  this 
day  exhibited  to  the  undersigned  arbitrators  his 
entire  account  current  with  the  late  firm  of 
Camochan  ft  Mitchel,  with  interest  calculated 
thereon  up  to  the  sixteenth  instant,  we  have 
duly  examined  the  same  and  believe  it  to  be  a 
just  and  faithful  account,  showing,  an  amount 
of  thirty  thousand  four  hundred  and  eighty- 
three  pounds,  one  shilling  and  two  pence,  or 
one  hundred  and  thirty-five  thousand,  four  hun- 
dred and  eighty  dollars  and  twenty-five  cents^ 
4SS']  due  him  from  Camochan  *ft  Mitchel, 
and  which  sum  we  do  hereby  award  unto  the 
said  William  Christie  as  the  basis  upon  which  a 
final  settlement  of  accounts  shall  take  place  be- 
tween him  and  the  said  Carnochan  ft  Mitchel. 
It  is  to  be  distinctly  understood  by  both  par- 
ties in  this  controversy,  that  this  amount  of 
thirty  tiiousand,  four  hundred  and  eighty-three 
pounds,  one  shilling,  two  pence  sterling,  or  (me 
hundred  and  thirty-five  thousand,  four  hundred 
and  eighty  dollars,  and  twenty-five  cents,  as 
now  awarded  to  William  Christie  is  subject 
to  all  such  deductions  as  are  mentioned  in 
the  preceding  items  of  this  instrument  of 
award;  namely,  the  imconditional  items  to  be 
immediately  deducted;  the  conditional  items 
to  be  deducted  as  the  provisions  of  those  condi- 
tions  shall  be  removed  by  Carnochan  ft  Mitchel, 
as  will  more  fully  appear  is  intended  1^  the 
arbitrators,  by  reference  to  the  eleventh  Item 
of  this  instrument  of  award;  provided,  never- 
theless, that  such  amounts  as  are  awarded  to 
the  credit  of  Carnochan  ft  Mitchel  in  the  pre- 
ceding items  of  this  instrument  of  award,  as  are 
herel^  credited  in  the  account  current,  as  afore- 
said, of  William  Christie^  shall  be  considered  al> 
•  li.  ed. 


Ti^  as  settled  hy  being  placed  in  said  account 
to  the  eredit  of  uamochui  ft  Mitchel,  and,  of 
course,  cannot  be  deducted  again,  as  might  be 
inferred,  without  this  explanation,  under  the 
name  of  aprovision  to  this  item  the  sixteenth. 

"17th.  This  item  the  arbitrators  beg  leave  to 
introduce  as  explanatory,  rather  than  having 
any  specific  award  or  decision  thereon,  affect- 
ing  the  'parties  in  controversy,  by  ob-  [*4&9 
serving  that  the  actual  amount  that  it  may  be 
desirable  to  ascertain  may  be  due  from  Car- 
nochan &  Mitchel  to  William  Christie,  at  any 
future  day,  arising  from  the  account  now  re- 
ferred to  of  William  Christie,  and  also  the  de- 
ductions to  be  made  from  the  same,  growing 
out  of  this  instrument  of  award,  may  be  known 
by  ascertaining  whether  Camochan  ft  Mitchel 
have  removed  the  conditions  annexed  to  items 
first,  second  and  fourth;  and,  if  found  to  be 
removed,  then  the  whole  amount  now  awarded 
in  their  favor  (under  eonditions)  will  be  placed 
to  their  credit  in  the  account  of  William  Chris- 
tie; which,  on  supposition  of  being  removed  and 
placed  at  their  credit  at  this  period  of  time, 
would  leave  a  balance  due  from  Camochan  ft 
Mitchel  to  William  Christie,  of  a  sum  within 
the  amount  of  seventy  thousand  dollars. 
(Signed.) 

"Sam  Nicholas, 
"Wm.  Gaston. 
"Savannah.  Febrnary  13th.  1822." 

Exceptions  were  taken  to  this  award ;  and  on 
the  23d  of  December,  1822,  an  interlocutory 
decree  was  pronounced  by  the  Circuit  Court, 
affirming  the  award,  and  referring  the  cause  to 
the  n^ster,  "to  report  the  precise  amount  due 
the  defendant,  absolutely,  according  to  the 
principles  established  by  the  award;  also  the 
amount  due  hypothetically,  should  the  com- 
plainants fail  to  fulfil  the  conditions  imposed 
by  the  award;  in  which  undertaking  he  shall 
be  at  liberty  to  invoke  the  aid  of  the  arbitra- 
tors, or  either  of  them.  *He  must  also  ['460 
report  to  the  court  the  titles  proposed  to  be  giv- 
by  the  complainants  to  the  defendant,  Chris- 
tie,  for  the  several  purchases  of  the  Florida 
lands,  should  any  difficulty  arise  between  the 
parties  on  the  legal  suflicienoy  of  the  titles;" 

The  court  also  directed  the  parties  to  join  in 
a  transfer  of  the  Florida  lands  to  trustees,  for 
the  purpose  of  raising  the  money  due  under  the 
award,  when  instructed  to  do  so  under  order 
of  the  court. 

The  report  of  the  register  was  made,  show- 
ing the  sum  due  according  to  tiie  award,  should 
a  title  be  made  to  Christie  for  the  Florida  lands 
he  had  purchased;  and  also  the  sum  -wldch 
would  be  due  should  no  such  deeds  be  made. 

At  the  same  term,  on  the  return  of  this  re- 
port, a  final  decree  was  pronounced,  affirming 
the  award,  and  affirming  also  the  register's 
report;  and  directing  the  parties  to  join  in  a 
transfer  of  their  whole  interest  in  the  Florida 
lands  to  tmstees,  "in  trust  to  hold  the  same  in 
pursuance  of  the  terms  of  the  said  submission^ 
and  the  award  made  thereon."  The  injunction 
was  dissolved,  and  the  bill  dismissed. 

The  plaintiffs  appealed  from  this  decree,  and 
contend  that  the  award  ought  to  be  set  aside, 
because, 

1st.  The  arbitrators  have  not  decided  the 
whole  matter  that  was  submitted  to  them. 
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8d.  Th^  hft-ra  deddad  and  awarded  what 
was  not  Bulmitted. 

3d,  The  award  is  uncertain. 
461*]  In  support  of  the  exception  found- 
ed on  the  failure  of  the  arbitrators  to  decide 
on  the  whole  matter  eubraitted  to  them,  it  19 
alleged  hy  the  plaintifTB  tliat  the  durras  under 
which  the  deeds  of  trust,  executed  in  England, 
were  obtained,  constituted  a  very  essential  part 
of  the  controvern,  on  wUdi  ue  award  is  en- 
tirely silent 

It  is  undoubtedly  true  that  this  is  a  *^Btter 
in  controversy  as  exhibited  in  the  pleadings," 
and  would  be  submitted  to  the  arbitrators  by 
the  general  words  of  the  first  sentence,  describ- 
ing the  extent  of  the  submission,  if  it  were  not 
withdrawn  from  them  in  a  subsequent  part  of 
the  same  instrument.  But  wc  think  it  is  with- 
draws. After  directing  that  the  arbitrators 
shall  ascertain  the  balance  due  on  the  account, 
the  agreement  of  submission,  adds,  "that  as 
soon  as  that  balance  is  paid,  the  deeds  and 
other  encumbrances  held  by  Ute  said  William 
Christie,  with  the  settled  account  and  note  of 
Camoohan  &  Mitcbel,  are  to  be  delivered  u^i." 

This  is,  we  think,  a  waiver  of  any  objection 
to  the  manner  in  which  those  deeds  were  ob- 
tained, and  an  admission  that  th^  should  re- 
main in  the  hands  of  Christie  as  a  security  for 
the  debt,  until  it  should  be  discharged. 

2.  The  second  omission  with  which  this 
award  is  charged,  is  the  failure  to  decide  on  the 
claim  of  the  plaintiffs  to  a  credit  for  Christie's 
proportion  of  the  expenses  incurred  in  the  set- 
tlement of  the  Florida  lands. 

This,  too,  was  undoubtedly  a  matter  of  con- 
troreny.  But  wo  think  it  has.  been  decided. 
4SS*]  The  'arbitrators  have  allowed  to  the 
plaintiffs  several  credits  claimed  by  tbem,  but 
have  not  expressed  their  rejection  of  any  item 
which  may  have  been  made  and  disallowed. 
Instead  of  introducing  into  the  award  the  sev- 
eral items  which  may  have  been  claimed  and 
disallowed,  they  award  a  specific  sum  to  the 
defendant,  with  a  declaration  that  the  several 
items  enumerated  in  the  preceding  part  of  the 
awurd  as  credits  to  which  the  plaiptiflTs  are  en- 
titled tm  to  be  deducted  therefrom.  This  is, 
we  think,  a  rejection  of  all  credits  not  enumer- 
ated. 

3.  The  failure  to  decide  on  the  allegation 
made  in  the  bill,  and  denied  in  the  answer,  that 
50,000  acres,  part  of  the  interest  in  the  Florida 
land  sold  to  the  defendant,  was  a  mere  dona- 
tion, made  under  expectations  which  were  en.- 
tirely  disappointed. 

This  also  is,  we  think,  decided  in  the  award. 
The  2d  article  directs  a  credit  of  £10,000  ster> 
ling  to  be  give  to  Camocban  ft  Mitchel,  being 
in  payment  of  them  for  thirty  shares,  or  150,- 
000  acres  of  land  lying  in  the  territory  of  West 
Florida.  This,  we  think,  asserted  tlie  title  of 
the  said  Christie  to  the  whole  quantity  of  land, 
and  negatives  the  riglit  of  the  plaintiffs  to  re- 
claim any  part  of  it. 

The  second  objection  to  the  award  is,  that 
the  arbitrators  have  exceeded  their  power,  in 
requiring  the  plaintiffs  to  give  a  clear  unen- 
cumbered title  to  the  Florida  lands. 

The  plaintiffs  are  not  required  to  give  a 
title.  This  is  not  a  substantive  and  independ- 
46S*]  ent  part  *of  the  award,  directing  them 
to  do  a  particular  act,  for  the  neglect  oi  which 
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they  would  be  liable  to  damages,  or  for  the  en- 
forcing of  which  an  attachment  might  issue. 
This  part  of  the  award  is  not  compulsory.  If 
the  plaintiffs  choose  to  waive  the  credit  for  the 
purchase  money,  they  are  left  a  liberty  to  do 
so,  and  to  withhold  the  title,  in  which  case  the 
award  affords  the  defendant  no  coercive  means 
to  c(HnpeI  a  conveyance. 

But  had  this  article  of  the  award  been  pre> 
onptory,  it  is  1^  no  means  clear  that  the  arbi- 
tratwB  would  have  exceeded  their  power  in 
making  it.  Ttiat  power  extends  to  all  matters 
in  coi^roversy,  as  exhibited  in  the  pleadings* 
unless  it  be  restrained  by  other  parts  of  the  sub- 
mission. The  title  which  the  defendant  might 
rightfullpr  demand  was  one  of  these  matters. 
The  plaintiffs  contend  in  their  bill  that  the 
defendant  was  perfectly  acquainted  with  tiio 
state  of  the  titie,  and  was  boiud  to  take  it,  sudi 
as  it  was;  and  there  are  strong  dreumstanees 
to  support  their  pretensions,  at  least  as  far 
as  respects  the  80,000  acres  purchased  from 
the  Ineraritys.  The  defendant  insists'  that  they 
were  bound  to  make  htm  a  clear  title,  and  re- 
lies to  prove  this  on  a  memorandum  at  the  foot 
of  a  stated  account,  in  these  words: 

"Memorandum. — From  the  balance  due  to 
me  on  this  account  as  per  contra,  there  is  to  be 
deducted,  as  agreed  on  between  Messrs.  Car- 
nochan  &  Mttehel  and  myself,  in  lieu  of  ISO,- 
000  acres,  or  30  shares  of  tiieir  purchase  of 
Apalachieola  lands,  held  in  trust  for  them  bv 
Mr.  Oolin  *Mitchel,  on  his  and  their  1*464 
executing  to  me  a*  proper  title  for  tte  same,  tb» 
sum  of  £10,000.'' 

The  memorandum  proceeds  in  like  manner 
to  state,  that  on  a  title  for  the  80,000  acres, 
there  shall  be  deducted  the  sum  of  £6,683  8  6. 

The  question,  what  was  a  proper  title,  was 
for  a  court  to  decide  under  all  the  circumsbuices 
of  the  contract,  and  was  transferred  to  the  ar- 
bitrators by  the  submission,  unless  it  be  with- 
drawn from  them  1^  a  subsequent  danse  of 
that  instrument. 

The  plaintiffs  contend  that  it  Is  withdrawn 
by  the  provision,  that,  if  the  arbitrators  shonld 
decide  that  Christie  was  entitled  to  an  undivid* 
ed  interest  In  the  proceeds  of  the  Florida  lands, 
then  the  whole  property  shall  be  placed  in  the 
hands  of  trustees,  ''with  authority  to  sell  the 
same,  or  such  part  thereof  as  may  be  neces- 
sary, and  appropriate  the  proceeds  to  William 
Christie  on  his  own  account,  and  to  the  credit 
of  tbB  balance  which  shall  he  found  due  to  him 
until  the  same  is  extinguished  in  the  propor- 
tion of  the  respective  interests  of  W.  Christie 
and  Camochan  &  Mitchel." 

The  12th  article  of  the  award  decides  that 
the  interest  of  W.  Christie  in  the  Florida  lands 
is  an  undivided  interest  The  plaintiffs  insist 
that  the  parties  have  themselves  provided  for 
the  state  of  things  produced  by  this  decision. 
They  have  directed  that  all  the  lands  shall  he- 
placed  in  the  hands  of  trustees,  to  be  sold  hj 
them  so  far  as  may  be  necessai^y  for  the  pay- 
ment of  the  debt  due  to  Christie.  They  have 
agreed  on  what  'shall  be  done  if  the  [*4S5 
lands  were  held  in  common,  and  that  on  which 
they  have  agreed  is  inconsistent  with  what  the 
arbitrators  have  done. 

There  is,  undoubtedly,  some  confusion  in 
this  ^rt  of  the  submission,  which  renders  the 
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vmstruction  difficult.  It  directs  that  the  {n* 
terest  of  Christie,  as  well  as  that  of  Camochan 
A  Mitehel,  dull  be  sold,  and  the  proceeds  ap- 
plied to  tiia  Individual  credit  of  Christie,  and 
to  the  credit  of  Camochan  ft  Mitchel  on  their 
debt  to  Christie,  in  proportion  to  their  respec- 
tive interests  in  the  land.  This  may  be  readily 
done,  should  the  lands  be  sufficient  to  discharge 
the  debt.  Should  they  be  insufficient,  and 
■hould  the  insufficiency  arise  from  want  of 
title  in  Camochan  ft  Mitehel,  Christie  gives 
the  credit  absolutely,  although  he  had  con- 
tended that  the  right  of  the  plaintiffs  to  the 
credit  depended  on  the  validii^  of  the  title 
they  sold.  This  consideration  may  enter  in- 
to the  construction  of  the  sulmission,  if  the 
words  be  doubtful,  but  cannot  control  the  ar- 
rangement of  the  parties  if  that  be  intelligible. 
We  rather  incline  to  the  opinion  that  as  the 
whole  property,  including  too  interest  of  Chris- 
tie was  to  be  placed  in  the  hands  of  trustees 
to  be  sold  on  joint  account,  that  the  conveyance 
of  »  title  to  Christie  could  not  be  contemplated 
ss  a  preliminary  measure.  But  it  is  unnecM- 
sary  to  give  any  positive  opinion  on  this  point, 
because  ve  think  the  award  must  be  Bet  aside 
because  it  is  uncertain,  and  not  final  in  a  very 
material  point. 

The  arbitrators  have  determined  that  Camo- 
4«0*1  Chan  ft  *Mitcbel  are  entitled  to  a  credit 
of  90SfiSOJBO,  on  aeoount  of  the  sales  of  lands  to 
Christie,  provided  they  "shall  grant,  or  cause 
to  be  granted,  to  the  said  W.  Christie  a  clear, 
vnencnmbered  and  satisfactory  title"  to  the 
said  lands.  No  time  is  limited  by  which  this 
title  shall  be  made.  The  question,  then,  wheth- 
er this  credit  is  to  be  allowed,  or  disallowed,  is 
Mt  indefinite^  open.  Consequently,  the  award 
to  not  flnaL  It  ^es  not  settH  the  accounts  be- 
tmea  the  parties. 

If  it  he  said  that  the  court  may  prescribe 
some  time  by  which  the  title  shall  be  made,  the 
answer  is,  that  if  the  arbitrators  could  refer 
that  question  to  the  court,  they  have  not  done 
so.  They  have  left  it  entirely  open.  But  the 
award  ought  itself  to  settle  finally  and  con- 
ehuively  the  whole  matter  referred  to  them. 
It  to  contrary  to  the  principle  of  a  general  ref- 
erence that  the  court  should  talce  the  award 
as  far  as  it  goes,  and  supply  all  omissions  by 
its  decree.  The  award  ought  to  be  in  itself  a 
complete  adjustment  of  the  controversies  sub- 
mitted to  the  arbitr&tors. 

This  award,  therefore,  ought  to  be  set  aside, 
and  the  decree  affirming  it  reversed,  and  the 
cause  remanded  to  the  Circuit  Court  The 
ease  will,  then,  stand  before  that  court  as  it  did 
previous  to  the  submission.  The  court  may 
dissolve  the  injunction  so  far  'as  it  should  be 
perfectly  satisfied  that  the  plaintiffs  are  in- 
debted to  the  defendant;  and  Christie  may 
467*]  either  avail  himself  *of  the  deeds  he 
has  received,  or  file  a  cross  bill  praying  the  aid 
of  the  court. 


Decree. — This  cause  came  on,  etc.  On  con- 
sideration whereof,  this  court  is  of  opinion 
that  there  is  error  in  the  decree  of  the  Circuit 
Court  in  affirming  the  award  made  by  the 
arbitrators  in  this  cause,  which  said  award 
ought  to  have  been  set  aside,  because  the  same 
is  not  certain  and  finals  It  is  therefore  decreed 
■  Ifc  ed. 


and  ordered  that  the  said  decree  be  reversed 
and  annulled,  and  tiiat  the  cause  be  remanded 
to  the  (Sronit  Ooort,  with  directions  to  att 
aside  ttw  said  award,  and  to  take  soeh  further 
proceedings  in  the  sidd  cause  as  mi^  be  equit- 
able and  Jifst. 


[Constitutional  Law.] 
THE  JJJXITED  STATES  T.  ORTEQA. 

An  indictment  under  the  erimes  act  of  1790,  e. 
86,  (IX.).  s.  87,  for  infraednK  the  law  of  nstlona 
b;  offerlDff  vMnce  to  tbe  person  of  a  foreign  min- 
ister. Is  not  a  ease  "sflectlna  anabassador£  other 
pablle  ministers  and  eonsnla,^  within  tbe  2d  sec- 
tion of  the  8d  artlde  of  the  eonstttutlon  ot  the- 
United  Ststes. 

The  clrcalt  eonrts  have  JnrlMlleUan  of  sndi  an 
offense  under  tbe  llth  section  of  the  JodidaiT  act 
of  1789,  c.  20. 

Qonre,  Wliether  tlie  Jurisdietlcm  of  the  flnpreme 
Court  is  not  on^  orlglna],  but  oclnslve  of  the  Clr- 
enit  Conrt,  In  "esses  aBTeetlna  amttasssdors,  otber 
poblic  ministers  and  eonBnla,"^wttbln  the  true  con- 
struction of  the  Sd  section  of  tbe  8d  article  of  the- 
constltatloa. 

•Tl/TR.  JUSTICE  WASHINGTON  de-  i*4tS 
JxL  livered  the  opini<m  of  tiio  conrt: 

The  defoidant,  Juan  Qualberto  de  Ortega,, 
was  indicted  in  the  Circuit  Court  of  the  United 
States  for  the  eastern  district  of  Pennsylvania, 
for  infracting  the  law  of  nations,  by  offering 
violence  to  toe  person  of  Hilario  de  Rivas  y 
Salmon,  the  charge  d'affaires  of  His  Catholic 
Majesty  the  King  of  Spain  in  the  United  States^ 
contrary  to  the  law  of  nations,  and  to  the  act 
of  the  Congress  of  the  United  States  in  such 
ease  provided.  The  jury  having  found  a  ver- 
dict of  guilty,  the  defendant  moved  in  arrest  of 
judgment,  and  assigned  for  cause  "that  the 
Circuit  Court  has  not  jurisdiction  of  the  matter 
charged  in  the  indictment,  inasmuch  as  it  is  a 
case  affecting  an  ambassador  or  other  publie 
minister."  The  opinions  of  the  judges  of  that 
court  upon  this  point  being  opposed,  the  cause 
comes  before  this  court  upon  a  certificate  of 
such  disagreemCTt. 

The  questions  to  which  the  point  certified  by 
the  court  below  gives  rise,  are,  first,  whether 
this  is  a  case  affecting  an  ambassador  or  other 
public  minister  within  the  meaning  of  the- 
second  section  of  the  third  article  of  the  con- 
stitution of  tbe  United  States.  If  it  be,  then 
the  next  question  would  be,  whether  tiie  juris- 
diction of  tbe  Supreme  Court  in  such  eases,  ia 
not  only  original,  but  exclusive  of  the  circuit 
courts,  under  the  true  construction  of  the  above- 
section  and  article. 

The  last  question  need  not  be  decided  in  the- 
preeent  case,  because  the  court  to  clearly  of 


Note. — Foreign  minlsteni. 

An  ambassaclor  Is  not  liable  in  anj  ease,  accord- 

iag  to  the  law  of  nations,  to  answer  either  crimi- 
nally OF  ciTilly  before  any  court  of  the  foreixn 
nation  to  which  he  is  sent.  1  Op.  Att.-Oen.  77;  U. 
S.  V.  Benner.  1  Baldw.  234;  Ex  parte  Cabrera,  1 
Wash.  C.  C.  232. 

If  a  foreifni  minister  commit  nn  offense  In  our 
countrjr,  it  belongs  to  the  President,  not  to  an  in- 
dividual ciUzen,  lo  take  notice  of  it  1  Op.  Att.- 
Gen.  71. 

In  an  Indictment  for  an  assault  and  batter;  on  a 
foreign  minister,  the  first  assault  hj  tbe  miDlster 
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'opinion  that  thin  Is  not  a  case  affeeting 
a  public  minister,  within  the  plain  meaning  of 
the  constitution.  It  ia  that  of  a  public  proae- 
«ution,  instituted  and  conducted  by  and  in  the 
name  of  the  United  States,  for  the  purpose  of 
vindicating  the  law  of  nations,  and  that  of  the 
United  States,  offended,  as  the  Indictment 
charges,  in  the  person  of  a  public  minister, 
by  an  assault  committed  on  him  by  m  private 
individual.  It  is  a  ease,  tb«i,  which  alTectB  the 
United  States  and  the  individual  whom  they 
■seek  to  punish:  but  one  in  which  the  minister 


1. — The  constitution  of  the  United  States  pro- 
vides (art  8,  sec.  2)  that  "the  Judicial  power  ehall 
-extend  to  all  cases  lo  law  and  equltr,  arising  under 
this  constitution,  the  laws  of  the  United  States, 
and  treaties  made,  or  which  shall  be  made,  ander 
their  authority ;  to  all  cases  affecting  ambassadors, 
-other  public  ministers,  and  consuls ;  to  all  cases  of 
admiraltv  and  maritime  Jurisdiction ;  to  contro- 
versies to  which  the  United   States  shall  be  a 

Karty ;  to  controversies  between  two  or  more  states, 
etween  a  state  and  citizens  of  another  state,  be- 
tween citizens  of  different  states,  between  citizens 
-of  the  same  state  clalmlDg  lands  under  grants  of 
470*]  different  'states,  and  between  a  state,  or  the 
citizens  thereof,  and  foreign  states,  citizens  or  sub- 
jects." And  that,  "In  all  cases  affecting  ambassa* 
dors,  other  public  ministers,  and  consuls,  and  those 
in  which  a  state  shall  be  party,  the  Supreme  Court 
shall  have  original  Jurisdiction.  In  all  the  other 
-cases  before  mentioned,  the  Supreme  Court  shall 
have  appellate  Jurisdiction,  both  as  to  law  and  fact, 
with  such  exceptions,  and  under  such  regulations, 
«8  the  CongrcBS  shall  make." 

The  crimes  act  of  1780,  c.  36  (IX.)  s.  26,  enacts, 
"That  If  any  writ  or  protress  shall  at  any  time  be 
-Bued  forth  or  prosecuted  hy  any  person  or  persons 
In  any  of  the  courts  of  the  United  States,  or  In  any 
■ot  the  courts  of  a  particular  state,  or  by  any  Judge 
-or  justice  thereto  respectively,  whereby  the  person 
■Qf  any  ambassador,  or  other  public  minister,  of 
any  foreign  prince  or  state,  authorized  and  received 
as  such  by  the  President  of  the  United  States, 
or  any  domestic  or  domestic  servant  of  any  such 
ambassador  or  other  public  minister,  may  be  ar- 
rested or  Imprisoned,  or  his  or  their  goods  or  chat- 
tels be  distrained,  seized  or  attached,  such  writ  or 
process  ehall  he  deemed  and  adjudged  to  be  utterly 
null  and  void,  to  all  Intents  and  purposes  whatso- 
ever (S.  28.)  That  In  case  any  person  or  persons 
shall  sue  fortb  or  prosecute  any  such  writ  or  proc* 
ess  such  person  or  persons,  and  all  attorneys  or 
solicitors  prosecuting  or  sollcltluK  In  such  case,  and 
4tll  officers  executing  any  such  writ  or  process,  being 
thereof  convicted,  shall  be  deemed  violators  of 
the  law  of  nations,  and  disturbers  of  the  public  re- 
pose, ftnd  imprisoned  not  exceeding  three  years; 
and  lined  at  the  dlBcretton  of  the  court."  The 
-seme  section  also  contains  a  proviso,  excepting 


will  excuse  the  defendant  as  much  as  In  an  ordi- 
nary case.  V.  S.  v.  Llddell.  2  Wash.  C.  C.  205 ; 
U.  S.  V.  Ortega,  4  Wash.  C.  C.  531. 

Domestic  servants  of  a  forelitn  minister  are  not 
liable  to  the  ordinary  tribunals  of  the  country, 
for  misdemeanors.  U.  S.  v.  La  Fontaine,  4 
Cranch,  C.  C.  173. 

It  Is  a  breach  of  diplomatic  privilege  for  an  offi- 
cer of  Justice  to  enter  the  dwelling-house  of  a  sec- 
retary of  legation  and  there  to  seize  a  runaway 
slave;  and  for  so  doing  the  officer  will  be  removed. 
D.  S.  V.  Jeffers,  4  Cranch,  C.  C.  704. 

But  such  privilege  does  not  extend  to  the  minis- 
ter's garden.    1  Op.  Atty.-Gen,  141. 

The  persons  and  household  goods  of  foreign  am- 
iMissadors  and  those  attached  to  their  respective 
legations,  ere  exempt  from  lawful  arrest,  seizure, 
or  molestation,  as  well  by  the  law  of  nations,  as  by 
the  act  of  Apr.  30,  1790.  6  Op.  Att.-Gen.  69. 

Proof  that  the  person  Is  received  and  recoirnlxed 
as  an  ambassador  by  the  executive  of  the  United 
States  Is  conclusive  as  to  his  public  character; 
courts  cannot  Inquire  whether  a  foreign  minis- 
ter was  duly  appointed  by  his  government  U.  S. 
V.  Llddle,  2  Wash.  C.  C.  206 :  XJ.  S.  v.  Ortega,  4 
-Wash.  C.  a  531 ;  8  Op.  Att.-Qen.  471. 

An  attach^  to  a  foretm  legation  Is  a  public  min- 
ister within  tbt  act  of  Congress  protectmc  fordgn 
mlnlaten  from  arreit.  U.  S.  v.  Benner.  Baldw. 
234. 


himself,  although  he  was  the  penon  injured  hj 
the  assault,  has  no  concern,  either  in  the 
event  of  the  prosecution  or  in  the  costs  attend- 
ing it. 

It  is  ordered  to  be  certified  to  the  Circuit 
Court  for  the  eastern  district  of  Pennsylvania, 
that  that  court  has  jurisdiction  of  the  matter 
ofaaT:ged  in  the  indictment,  the  case  not  being 
one  which  affects  an  ambassador  or  other  pub- 
lic minister. 

Certificate  accordingly.^ 


from  the  operation  of  the  preceding  sections,  any 
citizen  or  Inhabitant  of  the  United  States,  who 
shall  have  contracted  debts  before  entering  Into 
the  service  of  .such  minister,  and  requiring  the 
name  of  such  servant  to  be  previously  reglsted  In 
the  office  of  the  Secretarv  of  State,  etc.  The  '27th 
section  provides,  "that  If  any  person  shall  violate 
any  safe  conduct  or  passport  duly  obtained,  and  Is- 
sued under  the  authority  of  the  United  States,  or 
shall  assault,  strike,  wound,  Imprison,  or  la  any 
manner  infract  the  law  of  nations,  by  offering  vio- 
lence to  the  person  of  an  ambassador  or  otber 
public  minister,  such  person  so  offending,  on  con- 
viction, shall  he  Imprisoned  not  exceeding  three 
years,  and  fined  at  the  discretion  of  the  court." 

The  Judiciary  act  of  1789,  c  20,  s.  0,  provides, 
"That  the  'district  court  shall  have,  exclu-  [*471 
slvely  of  the  courts  of  the  several  states,  cogni- 
zance of  all  crimes  and  offenses  that  shall  be  cog- 
nizable under  the  authority  of  the  United  States, 
committed  within  their  respective  districts,  or  up- 
on the  high  seas,  wbere  no  other  punishment  than 
whipping  not  exceeding  thirty  stripes,  a  flne  not 
exceeding  one  hundred  dollars,  or  a  term  of  Im- 

Srlsonment  not  exceeding  six  months,  is  to  be  in- 
Icted."  "And  shall  also  have  Jurisdiction,  exclu- 
sively of  the  courts  of  the  several  states,  of  all 
suits  against  consuls  or  vice-consuls,  except  for 
offenses  above  the  description  aforesaid." 

The  same  act  (a.  11)  provides  that  the  circuit 
courts  "shall  have  exclusive  cognizance  of  all 
crimes  and  offenses  cognizable  under  the  authority 
of  the  United  States,  except  where  this  act  other-' 
wise  provides,  or  the  laws  of  the  United  States 
shall  otherwise  direct,  and  concurrent  Jurisdiction 
with  the  district  courts,  of  the  crimes  and  offenses 
cognizable  therein."  It  also  provides  (s,  13)  that 
the  Supreme  Court  "shall  have,  exclusively,  nil 
such  Jurisdiction  of  suits  or  proceedings  against 
ambassadors,  or  other  public  mintsters,  or  their 
domestics,  or  domestic  servants,  as  n  court  of  law 
can  have  or  exercise  consistently  with  the  law  of 
nations ;  and  original,  but  not  exclusive  Jurisdic- 
tion, of  all  suits  brought  by  ambassadors  or  otiier 
public  ministers,  or  In  which  a  consul  or  vice-con- 
sul shall  be  a  party." 

'  The  qpeatlon  whether  the  Jurisdiction  of  the  Su- 
preme Court  In  "all  cases  sffectlng  smbassadors. 


The  exemption  from  the  municipal  law  of  the 
coimtry  to  which  he  Is  accredited,  is  not  personal. 
It  cannot  be  waived.  It  Is  the  privilege  of  the 
country  or  government  which'  he  represents.  Ibid. 
Davis  V.  Packard,  7  Pet.  276. 

The  executive  department  cannot  redress  In- 
juries by  private  persons  to  foreign  ministers. 
Their  only  remedy  is  through  tbe  Judicial  tribu- 
nals of  the  country.    6  Op.  Att.-Oen.  69 ;  9  Id.  7. 

Any  person  who  executes  process  on  a  foretfni 
minister  Is  to  be  deemed  an  officer  under  sec.  25  of 
the  act  of  1790,  which  protects  such  minister 
from  arrest.    U.  8.  v.  Benner,  Baldw.  234. 

To  support  an  Indictment  under  the  act  of  1790 
against  an  officer  for  arresting  foreign  ministers,  it 
Is  not  necessary  that  the  defendant  should  know 
the  person  arrested  to  be  a  foreign  minister.  lb. 

Where  an  outrage  has  been  committed  upon  the 
dwell Inx- house  of  a  foreign  minister,  to  constittite 
It  an  offense  against  the  law  of  nations,  nnd  tbe 
27th  section  of^  the  act  of  Congress  of  April  30tb 
1790,  eh.  36,  It  must  be  made  to  ap[>ear  that  tbe 
party  knew  the  house  on  which  the  attack  was 
made  to  be  the  domicile  of  the  minister,  otherwise 
It  is  merely  an  offense  against  the  municipal  law. 
U.  8.  V.  Hand,  2  Wash.  C.  C.  435. 

An  assault  upon  a  foreign  minister,  not  known 
as  such  to  tbe  aggressor,  is  not  a  violation  of  tbe 
laws  ot  nations,  under  tbs  act  of  Cmgress.  XMd. 

Wheat.  11. 
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otti«F  pnbll*  mtDlttATi  and  eonsnls"  Ik  ezdiulTe  as 
well  as  original,  under  the  conatitatlon,  so  as  to 
preclude  Congress  from  TesUng  In  any  otber  tri- 
bunal Jurisdiction  over  such  cases,  has  never  htm 
decided  In  terms  br  this  court.  Bat  it  was  held,  as 
«arl7  as  the  year  iT98,  In  tbe  Circuit  Court  for  tbe 
district  of  PennsTtTanui,  by  Wilson  and  Peters,  J. 
J.  flredell,  J.,  dtaaenUng),  that  tbe  Jurisdiction  In 
cenmlnal  prosecution  against  a  foreign  consul,  who 
was  Indicted  for  a  misdemeanor  at  common  law, 
was  constitutionally' Tested  In  that  court,  under  the 
11th  section  of  the  Judiciary  act  of  1789.  c.  20.  Tbe 
imUed  States  v.  Bavara,  2  Dall.  Rm.  297.  It  bas, 
howcTer,  been  ezpreaaly  detcnnlDedT  1^  this  court 
that  tbe  clause  of  the  constitution  glvloc  the  Su- 
preme Court  appellate  Jurisdiction  In  all  other 
eases  than  those  In  which  oHglnal  Jbrlsdlctlon'  la 
gnoted,  does  not  exclude  the  court  from  ezerds- 
ug  appellate  Jurisdiction  In  cases  "arising  under 
the  constitution,  laws,  and  treaties  of  tbe  Union," 
473*1  *and  In  "cases  of  admiralty  and  maritime 
Jarlsdictlon,"  although  an  ambassador,  other  puV 
lie  minister  or  consul,  may  be  a  party.  If,  for  ex- 
ample,  a  foreign  minister  is  sued  in  a  state  court  by 
■a*  Individual,  and  that  court  should  take  Jurisdic- 
tion, and  give  Judgment  against  the  minister,  tbe 
Supreme  Court  of  the  United  Statea  may  revise  the 
ement  under  tbe  appellate  powers  given  to  it 
the  25th  section  of  ^be  Judiciary  act  of  17S9,  c. 
So,  where  the  Inferior  courts  of  the  Union  take 
«ognlsancs^  as  courts  of  admiralty  and  maritime 
Jnrlsdletlou,  of  suits  brought  by  foreign  consuls  In 
maritime  causes  In  which  their  fellow-cltlzens  are 
Interested,  tbe  appellate  power  of  this  court  baa 
t)een  constantly  exercised.  [See  tbe  Judgment  of 
this  court  In  the  case  of  Cohens  v.  Virginia,  ante. 
Vol,  TI.  pp.  396-401,  In  which  the  previous  case  of 
Bfarbnir  Madison.  1  Cranch's  Rep.  174.  Is  re- 
vlaed  and  explained.]  But  where  the  Jurisdiction 
depends  merely  upon  the  character  of  tbe  consul, 
and  not  upon  the  nature  of  the  case,  the  question 
has  never  been  determined  bv  tbls  court,  whether 
Congress  conld  Invest  any  other  tribunal  than  the 
Supreme  Court  with  the  orMnal  Jurisdiction. 

It  has  t>een  decided  by  the  Supreme  Court  of 
tansylvanla  that  tbe  state  courts  have  no  Jurls- 
dletlan  of  any  snlt  brdoght  agalnat  a  foreign  eonaul 
or  Tlce-c(»snl.  Uannhardt  v.  Soderstrom,  1  BInn. 
Rep.  138.  There  seems  to  he  no  reason  to  doubt 
the  correctness  of  this  adjudication,  the  constitu- 
tion giving  to  the  national  Judlcianr  cognizance  of 
"all  cases  affecting  consuls."  and  Congress  having, 
by  the  9th  section  of  the  Judiciary  act  of  1780.  c. 
20.  Tested  tbe  district  courts  of  tbe  Union  with 
Jurisdiction  of  various  matters  both  of  a  criminal 
and  clvU  nature.  In  some  of  which  their  Jurlsdlc* 
tlon  Is  exclusive  of  the  state  courts,  and,  in  others, 
concurrent  with  Hiem ;  and  towards  the  tatter  part 
of  tbe  section,  tbe  district  courts  being  vested* 
with  Jurisdiction  "exclusively  of  tbe  courts  of  the 
several  states,  of  all  suits  against  consuls  or  vice- 
consuls,  except  for  offenses  above  tbe  description 
aforesaid."  The  word  "suits"  Includes  those  both 
of  a  civil  and  criminal  nature;  nnd  the  exception 
of  "offenses  above  (he  description  aforetinld'^  re- 
f«s  to  a  description  In  the  first  part  of  the  section, 
vis.,  offenses  where  no  other  punishment  than 
whipping  not  exceeding  thirty  stripes,  a  fine  not 
exceeding  one  hundrea  dollars,  or  a  term  of  Im- 

Srlsonment  not  exceeding  six  months.  Is  to  be  In- 
icted. 

478*]  rrhe  circuit  courts  of  the  Union  hnve  jn- 
rlsdletton  concurrently  with  tbe  district  courts,  of 
offenses  within  that  description.  In  cases  affecting 
consuls;  ond  the  circnit  courts  have  exclusive  Ju- 
risdiction of  offcnnes  above  that  description.  In 
esses  affecting  consuls.  It  has  alao  been  deter- 
mined by  the  Supreme  Court  of  Pennsylvania  that 
tbls  last  Jurisdiction  of  the  circuit  courts  Is  not 
only  exclusive  of  the  district  courts,  but  of  the 
state  courts.  Upon  this  irround.  an  Indictment  for 
t  criminal  offense  under  tne  laws  of  Fennsylvsnia, 
against  tbe  Russian  Consut-Oeneral,  was  quashed 
for  want  of  liirisdictlon  by  that  conrt.  In  1816. 
Commonwealth  T.  Koaloft,  6  Serg.  A  Rawle,  64S.  In 
dellTCring  the  Judgment  of  the  court  in  that  case. 
Ur.  Chief  Justice  Tilghman  also  examined  the 

Siiestlon  as  to  the  nature  and  extent  of  tbe  nrlv- 
egM  of  consuls  under  the  law  of  nations,  and  de- 
cided that  the  privilege  of  Immunity  from  criminal 

firosecntlons  wns  not  conferred  on  them  by  that 
aw.  It  had  been  previously  determined  by  the 
English  Court  of  K.  B.,  In  1814,  that  tbey  were  not 
privileged  as  public  ministers  from  arrest  In  civil 
cases.  Tivlan  v.  Beeker,  8  Maul.  &  Belw.  284.  And 
die  authorities,  cited  from  tbt  tsxt-writera  <m  the 

« It.  «a. 


Jaw  of  -natloas  In  these  two.  cassa,  ahaw  that  con- 
suls are  In  bo  rc^Mct  iHrlTlleged  as  nubile  mlntatera.. 

It  results  from  tbe  above  proTlsfons  of  the  con- 
stitution, the  acta  of  Congreaa,  and  tbe  judicial  ex-, 
positions  which  have  been  given  to  them, 

1.  That  no  dvil  suit  or  criminal  prosecution  can 
be  commenced  against  a  foreign  ambaaaador.  other 
public  minlater  or  consul.  In  any  state  court. 

2.  That  such  ambaaaador,  poblie  ralnlater  or  con- 
sul mur,  at  his  election,  commence  a  suit  in  a  state 
court  (In  other  respects  of  competent  Jurisdiction) 
against  an  individual. 

3.  That  an  ambassador,  or  other  public  minister, 
cannot  be  proceeded  agalnat  In  any  civil  ease,  by 
compulsory  process,  In  any  court  whatever. 

4.  That  a  cpnsul  may  be  sued,  or  proceeded 
against,  civilly  or  crimlnally.'in  the  couru  of  tbe 
Union,  In  the  aame  manner  as  a  private  Individual. 

5.  That  In  dvIl  aulta  against  a  consul,  and  In 
criminal  prosecutions  against  blm,  witblu  the 
limits  of  the  criminal  Jurisdiction  of  the  district 
courts,  the  district  courts  have  Jurisdiction  of  audi 
suits  or  prosecutions. 

*6.  That  In  criminal  prosecutions  against  (*4T4 
consuls,  for  offeoseS'  above  the  description  of  those 
cognisable  in  the  district  courts,  the  circuit  courts 
have  exclusive  Jurisdiction,  and  concurrent  Juris- 
diction with  tbe  district  courts  In  the  other  cases 
conilsable  therein. 

7.  That  the  Supreme  Court  has  otigloal  and  ex- 
clusive Jurisdiction  of  such  suits  or  prosecutlcma 
against  ambassadora,  and  other  poblie  mlnlstera,  aa 
any  court  of  justice  can  exerdae  consistently  with 
the  law  of  nations. 

8.  That  the  Supreme  Court  has  orlelnal,  but  not 
exclusive.  Jurisdiction  of  suits  brought  by  ambaa- 
sadors,  or  otber  public  ministers,  or  In  whleb  a  con- 
sul le  a  party. 

9.  That  the  Supreme  Court  has  appellate  Juris- 
diction of  all  cases,  In  which  a  minister  or  consul  la 
a  party,  arising  In  the  state  courts,  and  involving 
the  construction  of  the  national  constitution,  or 
tbe  validity  and  construction  of  the  laws  and  trea- 
ties of  the  Union,  under  the  restrictions  mentioned 
In  the  25th  section  of  tbe  Judiciary  act  of  1789, 
c.  20. 

10.  That  tbe  Supreme  Court  has  appellate  Juris- 
diction of  all  civil  suits  brought  In  tne  courts  of 
the  Union,  having  original  Jarlsdictlon  of  tbe  ault, 
where  a  minlater  or  consul  b  a  parte,  and  thrmat- 
ter  In  dlapste  exceeds  tlie  sum  of  two  thousand 
dollars. 

In  criminal  casea  arising  In  tbe  courts  of  the 
Union,  no  writ  of  error,  or  otber  appellate  process, 
to  remove  the  cause  to  the  Supreme  Court,  has 
been  provided  by  Congress ;  and  tbe  only  mode  in 
which  such  cases  can  be  revised  In  this  conrt  is 
upon  a  certificate  where  the  opinions  of  the  Judges 
of  tbe  Circuit  Court  are  opposed.  United  States  t. 
La  Vengeance,  8  Dall.  Rep.  207:  United  States  v. 
More,  3  Cranch's  Rep.  159 ;  Ex  parte  Kearney,  nnte. 
Vol.  VII.,  p.  42.  Consequently,  a  crimlual  case  af- 
fecting a  consul  can  only  be  revised  in  this  court 
upon  B  division  of  opinions  of  the  Judges  of  the 
court  below,  certified  under  the  6th  section  of  the 
Jndlc^^r^  act  of  the  29th  of  April,  1802,  e.  291. 

The  question  as  to  what  is  the  law  bj  which 
cases  affecting  ambassadors,  other  public  ministers 
and  consuls,  are  to  be  determined  ui  the  courts  of 
the  Union,  In  the  absence  of  any  legislative  provl* 
slons  bv  Congress  applicable  to  the  particular  ease, 
would  lead  Into  too  wide  a  field  of  discussion  to  be 
embraced  by  the  present  note.  It  Is  obvious  thnt 
the  law  of  nations  would.  In  some  *ln-  r*4Tlt 
stances,  form  the  rule  of  decision ;  In  others,  such 
as  civil  causes  arising  out  of  contract,  and  ques- 
tions of  property,,  tbe  lawa  of  the  several  statea 
would  form  the  rule;  but  In  what  manner  the  Jn- 
risdktlon  of  the  national  courts  la  to  be  exerdsed 
In  prosecutions  against  consuls  for  iritenses  not  de- 
clared penal  by  any  act  of  Congress,  Is  a  subject  on 
which  a  great  contrariety  of  opinions  baa  prevailed. 
In  Its  more  general  application,  tbls  has  been  atated 
as  a  question,  whettaer  the  United  SUtes,  as  a 
national  government,  have  any  common  law,  or,  fu 
otber  worda,  whether  the  courts  of  tbe  United 
States  have  any  common  law  Jurisdiction.  In  a 
late  essay  upon  the  nature  and  extent  of  the  Juris- 
diction of  nie  courts  of  the  United  States,  Mr. 
Dnponcean  has  proposed  a  very  elegant  and  In- 

SnwuB  Bolntlon  of  this  problem,  by  assuming  a 
stlnction  between  the  common  law  as  a  source  of 
power,  and  as  a  means  for  Its  exercise.  Prom  the 
common  law,  considered  In  the  first  point  of  view, 
he  contends  that  fn  tliia  country  no  Jurisdiction 
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can  «rlM ;  wlitls  In  Uie  Kcond,  eTery  lawfnl  Jorls- 
dlctlon  may  be  cxerdaed  through  Its  Initromental- 
Itj,  and  by  means  of  its  proper  application.  He 
denies  Its  capacity  to  conier  any  powers  on .  the 
courts  of  the  Union  which  they  do  not  possess  by 
tbe  written  code  of  the  national  Koremment;  but 
he  Insists  that,  as  a  system  of  Jurisprudence,  It  Is 
tbe  national  law  of  the  Union,  so  far  as  it  has  not 
been  altered  by  tbe  constltntloo,  or  by  acta  of  Con- 
gress. Tbos,  In  the  case  of  consuls.  It  Is  the  con- 
stitution wbtcb  gives  tbe  Jurisdiction  In  personan), 
but  It  Is  the  local  law  of  tbe  state  (whether  com- 
mon or  statute))  which  must  furnish  the  rule  of 
decision  in  tbe  absence  of  any  regulation  by  Con- 

Sess  applicable  to  cases  affecting  them.   And,  in 
ia  Tiew,  tbs  learned  aatbor  inirtSti  that  the  Uth 
51« 


section  of  tbe  Judiciary  act  of  1780,  c.  20.  making 
the  laws  of  the  several  states,  except  where  the 
constitution,  treaties  or  statutes  of  tbe  United 
States  otherwise  provide,  rules  of  decision  In  trials 
at  common  law  In  tbe  courts  of  the  Union,  In  cases 
where  they  apply,  Inclndes  both  criminal  and  dvU 
cases.  But  the  question,  for  all  practical  purposeSr 
Is  settled  in  this  court  according  to  the  anthotlty 
of  tbe  case  In  The  United  States  t.  Hudson  ana 
Ooodwln,  7  Cranch's  Rep.  82,  In  which  it  wts 
determined  that  the  courts  of  the  Union  cannot 
exercise  a  common  law  Jurisdiction ;  although  It  U 
still  considered  as  open  for  discussion,  whenever  a 
case  shall  arise  rendering  it  necessara  to  recon- 
sider that  decision.    See  Tb«  United  States  t. 

VImU.  tU 
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NOTE 


Hm  SSrtra  Annotation  here  following  te  amng«d  In  ft«  order  of  the  oAses  In  tiw 
wiginal  reitorter'B  Ttdnme  which  precede  it.  At  fiie  upper  outside  corner  of  the  page  is 
nven  the  volume  and  pages  of  the  cases  to  which  the  Annotation  refers.  After  the  official 
reporter's  volume  and  page  in  the  heading  of  each  case  is  given  book  and  page  of  the 
present  edition,  the  abbreviation  L  being  used  for  Lawyers  Edition,  or  Law.  Ed.  for  brev- 
ity, as  it  is  throughoirt  In  the  duplicate  citations  of  cases  from  the  Supreme  Court. 

ABBREVIATIONS. 

F.  C.  appended  to  a  eitation  from  the  regnlar  reports  of  the  U.  8.  Circuit  and  Dis- 
tarct  Courts  refers  to  the  series  of  reprints  called  the  Federal  (^wes  and  gives,  as  its 
publishers  do  and  recommend,  the  number  (tf  the  caee  in  that  series. 

Fed.  Cas.  is  used  when  the  case  is  contained  in  the  series  of  Federal  Cases  but  is 

not  reported  in  the  regular  series  of  U.  S.  Circuit  and  District  Court  Reports,  and  the 
citations  of  such  cases  is  to  the  volume  and  page  of  Fed.  Cas.,  not  to  the  number  of 
the  case. 

Fed.  or  Fed.  Bep.  refers  to  the  well  known  series  Federal  Reporter,  containing  re- 
ports of  the  Circuit  and  District  Court  decisions  since  1880. 

Zm  B.  A.  will  be  readily  rect^ized  as  the  abbreviation  for  the  Lawyers  Reports 
Annotated,  and  particular  attention  should  be  given  to  these  citations,  as  in  a  large 
proportion  of  cases  the  citing  case  will  be  found  accompuiied  by  a  note  on  its  prindpal 
point  absolutely  exhaustive  of  the  authorities  tbereon. 

Am.  Deo.,  Am.  Bep.  and  Am.  St.  Bep.  will  be  readily  recognized  as  the  abbreyia- 
tioQB  for  the  well  known  trinity  of  selected  case  reports,  The  American  Decisions, 
American  Reports  and  American  State  Reports. 

Pennsylvania  State  Reports  (Pa.  St.)  The  New  Jersey  Law  Reports  (N.  J.  It.)  and 
Equity  Reports  {V.  J.  Ea.)  are  distinguished  by  the  number  of  the  series,  not  by  tiie 
name  of  tiie  reporter,  while  the  North  and  South  Carolina  Reports,  Law  and  Equi^,  are 
cited  by  the  name  irf  the  reporter  where  the  teporta  are  so  titled  and  it  has  been  the 
univerttU  cusbHU. 

Duplicate  citationB  are  given  to  the  Natitmal  Reporter  System  where  oasea  are  therein 
contained,  and  to  the  Reporter  System  alone  of  cases  not^  at  the  dariw  of  the  preparaUon 
<tf  the  annotation,  officially  reported.  The  usual  abbreviations  are  used,  as  followat 

Ail.  Atlantic  Reporter,  So.  Southern  Reporter, 

Pae.  Pacific  Reporter,  S.  E.  Southeastern  Reporter, 

K.  E.  Northeastern  Reporter,  8.  W.  Southwestern  Reporter, 

H.  W.  Northwestern  Importer,  S.  Ct.  Supreme  Oonrt  Reporter. 

We  think  that  in  all  other  respecte  the  abbreviations  used  are  clear  ud  familiar  to 
all  who  are  accustomed  to  the  use  of  legal  reporto  and  tezt-booka. 

EmoB. 

r.  S.  Xotes  11  Wheat.  8  L.  ed.  524—78  p. 
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11  Wheat  1-68,  6  L.  405.  THEl  MARIANNA  FLORA. 

Admiralty. —  Circuit  Courts,  u;>on  appeal  In  admiralty,  may  aDow 
amendments  where  pahUc  Justice  and  substantial  merits  require 
them,  p.  88. 

Cited  and  this  practice  followed  in  The  Haytian  R^ubllc,  00  Fed. 
478,  16  U.  8.  App.  288:  The  Meteor,  17  Fed.  Cas.  184,  where  new 
cotmts  were  added,  testimony  was  in  and  summing  up  concluded. 

DlBtingnlshed  in  The  Philadelphia,  60  Fed.  426,  21  U.  S.  App.  00. 
holding  amendiaents  In  matters  of  snbstance  on  appeal  in  inetance 
cases  cannot  be  allowed  In  the  Circuit  Court  of  Appeals;  Megher  t. 
Stewart,  6  Mo.  App.  502,  holding  the  practice  peculiar  to  admiralty 
proceedings:  Poole  t.  Nixon,  9  Pet  App.  781,  9  li.  S09,  19  Fed.  Cas. 
1000,  amendments  cannot  be  made  In  the  Supreme  Court;  United 
States  Three,  etc^  28  Fed.  Ga&  122.  amendmente  cannot  be  made 
on  the  exchequer  side  of  the  court 

Marine  torta — Attack  upon  a  United  States  public  vessel  by  an 
armed  foreign  vessel,  upon  the  mistaken  supposition  that  the  former 
was  a  piratical  cruiser,  is  not  a  piratical  aggression,  pp.  39,  40. 

Cited  in  rule  applied  in  United  States  t.  Brig  Malek  Adhel,  2 
How,  235,  11  L.  250,  to  innocent  owners  of  cargo  in  ship  condemned 
for  piratical  aggression,  holding  the  cargo  not  subject  to  forfeiture. 
Cited,  Navigation  Co.  v.  Merchante'  Bank,  6  How.  432,  12  L.  503,  to 
point  that  most  admiralty  libels  for  torts  are  for  such  ae  were 
caused  by  force. 

The  right  to  search  and  seize  the  vessels  of  another  nation  is  a 
strictly  belligerent  right,  allowed  by  the  general  consent  of  nations 
in  time  of  war,  p.  42. 

Cited  in  Dole  v.  Insurance  Co.,  2  Cliff.  421,  F.  C.  3,966,  holding 
captures  made  under  a  commission,  issued  under  a  regularly  organ- 
ized de  facto  government,  engaged  in  open  and  actual  war,  is  not 
piracy. 

Admiralty. — American  ships  offending  against  our  laws,  and  foreign 
ships  offending  within  our  jurisdiction  may  be  seized  upon  the  ocean, 
but  the  seizor  acts  at  bis  peril  and  is  liable  to  coats  and  damages  if  be 
fails  to  establish  the  forfeiture,  p.  42. 

Cited  and  principle  applied  in  Maxwell  v,  Griswold,  10  How.  29^ 
13  L.  411,  sustaining  action  for  repayment  of  illegal  customs  duties 
demanded  by  the  collector,  and  paid  under  protest    Cited  also  in 
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Gnpo  T.  Kelly.  16  Wan.  638,  21  L.  439,  deflnlns  American  iblps  aa 
shtps  of  the  nation  and  not  of  any  snbdlvlslon  of  It;  United  States  r. 
Wren.  28  Fed.  Gas.  788.  condemnation  of  vessel,  having  no  papers, 
commanded  by  a  Ckrnfederate  officer,  who  was  under  directions  te 
deliver  her  to  Confederate  agent,  was  Jostlfled. 

Kaxlne  torts.—  In  cases  of  marine  torts.  Admiralty  Cionrts  give  or 
withhold  damaces  npon  enlaced  prtndples  of  Justice  and  eanlty, 

p.  M. 

This  practice  followed  In  The  Max  Morris,  137  U.  S.  13,  34  L.  C89, 
11  S.  Gt  82  (S.  a,  24  Blatchf.  143.  28  Fed.  882,  24  Fed.  863).  where 
daraa^  wrae  allowed.  althov«h  contributory  negligence  was  shown. 
Approved  In  The  Martha,  Blatehf.  &  H.  166^  F.  a  9,144,  but  refuting 
to  extend  the  practice  to  case  where  libel  was  Instituted  before  cause 
of  action  accrued;  Olsen  v.  Flavel,  13  Sawy.  234.  34  Fed.  479,  ap- 
poitloning  damages  in  case  of  contributory  negligence,  according 
to  equity  and  Justice;  The  Glty  of  Carlisle.  14  Sawy.  187,  89  Fed. 
813,  5  L.  R.  A.  59,  seaman.  Injured  In  service,  has  right  to  be 
caied  for  at  least  to  the  end  of  the  voyage;  The  Explorer.  20  Fed. 
188, 139,  whrae  amount  of  damag«  to  injured  seaman  were  reduced 
on  account  of  contributory  ne^gence;  United  States  v.  Reindeer, 
27  Fed.  Gas.  768,  claimants  of  vessel  discharged  on  the  merits,  not 
held  for  costs. 

Selsure.— Where  vessels  are  captured  by  public  armed  ships  of  the 
United  States,  probable  cause  of  seizure  Is  a  bar  to  claims  for  dam- 
ages, but  If  the  vessel  Is  found  not  really  liable  to  seizure.  It  wm 
be  released  without  costs  to  either  party,  pp.  54,  68. 

This  role  followed  in  The  Palmyra,  12  Wheat  17,  6  L.  586,  holding 
an  Irr^nlar  commission,  want  of  order  and  command  on  board  and 
unjQstlflable  acts  against  other  vessels,  prima  facie,  a  case  of 
piratical  anfraudon  and  a  bar  to  damages;  La  Manche,  2  Spragne. 
214,  F.  O.  8,004,  where  a  ship  was  taken  npon  the  hl^^  seas  nnder 
the  mistaken  supposition  that  she  had  violated  the  blockade;  The 
Jame»  Andrews,  2  Spragne,  123,  F.  O.  7,189,  where  property  was 
oaptured  under  circumstances  showing  adear  case  of  enemies' 
property;  The  Ambrose  Light,  25  Fed.  415,  417,  holding  the 
seizure  of  a  Colombia  rebel  vessel  of  war  as  piratical,  was  valid;  the 
belligerency  of  the  rebel  government  being  unrecognised,  and  costs 
must  fall  upon  the  vessel;  The  Mah^  16  Fed.  Gas.  638,  there  being 
reasonable  ground  for  supposing  vessel  seised  was  a  slave  trader. 

Marine  torts.— Where  a  vessel  of  one  nation  commits  a  tort  upon  a 
vessd  of  another  nation,  the  Jurisdiction  is  concurrent  In  both, 
PD.  66,  67. 

Cited  In  Liverpool  Steam  Go.  v.  Phenlx  Ins.  Co..  129  U.  S.  447, 
82  L.  794,  9  8.  Gt  474.  an  action  In  admiralty  In  personam,  arising 
from  breach  of  contract,  holding  anestl<m  where  British  law  dlffwod 
from  onr  own,  not  odob. 
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U  Wbeat  09-78,  6 1<.  419.  BTTINO  T.  BANK  OF  UNTTBD  VTATBS. 

Brldflswft.— Wbere  tbe  effect  of  a  wrftteo  instrument  depends,  in 
part,  upon  extrinsic  facts  and  circumstances,  the  Inferences  of  fact 
mast  be  left  to  tbe  Jury,  pp.  75,  76. 

Olted  and  rule  followed  In  Barreda  t.  SUsbee.  21  How.  16S,  18  L. 
98.  boldlng  it  proper  for  tbe  Jury  to  determine,  from  all  tbe  evidence^ 
tbe  real  contract,  wbere  a  Teasel  was  cbartered,  at  a  rate,  subject 
to  change  by  an  adTance  In  frelgbt;  Pence  t.  Langdon,  99  V.  S.  681, 
%  L.  421,  wbere  trial  court  instructed  jury  tbat,  in  determining  dis- 
puted agency,  they  were  to  construe  letters  and  telegrams  between 
parties:  West  t.  Smith.  101  IT.  S.  270,  25  L.  812,  wbere  Jury  was 
permitted  to  Judge  of  alleged  admission  of  a  contract  contained  in 
a  letter,  in  the  light  of  extrinsic  facts;  H'Namee  t.  Hunt,  87  Fed. 
301.  wbere  tbe  effect  of  an  excavation  contract  depended  upon  evl* 
denm  of  defendant's  knowledge  as  to  tbe  character  of  the  ground; 
Benning  t.  Nds<m,  28  Ala.  805,  holding  eridence  tending  to  show 
fraud  in  a  deed  relcTant.  and  its  weight  a  matter  for  the  Jury: 
Beverly  t.  McBrlde,  9  Ga.  447,  M  Am.  Dec.  856,  holding  a  question 
of  adverse  possession  is  ezcluslTely  for  the  Jury  to  decide;  Roberts 
T.  Bonaparte,  73  Md.  200. 20  Aa  920, 10  L.  B.  A.  690,  If  a  contract  has 
to  be  made  out  partly  by  documeute  and  partly  by  parol  evidence, 
the  Question  of  what  tbe  contract  was  is  for  the  Jury;  Coqnlllard  t. 
Uovey.  23  Neb.  627,  8  Am.  St  Bep.  138,  87  N.  W.  481.  wbei«  m 
contract  for  payment  of  obligations  of  another  depended  upon  proof 
of  extrinsic  facts,  these  questions  of  fact  were  submitted  to  the  Jury; 
Rosewater  t.  Hoffman,  24  Neb.  234,  38  N.  W.  862,  affirming  and  fol- 
lowing the  rule;  Rosenthal  t.  Ogden,  50  Neb.  223,  69  N.  W.  780. 
follows  practice  In  contract  for  services;  Muller  v.  Mayor,  63  N.  Y. 
360,  holding  that  whether  the  Just  Inference  from  language  of  agree- 
ment and  the  cbrcumstances  was  that  it  was  Intended  to  submit 
question  of  compensation  to  decision  of  another,  was  question  for 
the  Jury;  Bank  t.  Dana,  79  N.  T.  116.  leaving  construction  of  a  note 
wltb  collateral  circumstances  to  Jury;  Taylor  v.  UcNutt,  68  Tex.  78, 
Uoldlug  a  note  depending  upon  attending  facts  and  circumstances 
for  proper  construction,  must  be  left  to  the  Jury;  Sheeby  v.  Duffy, 
89  Wis.  17,  61  N.  W.  298,  holding  question  as  to  whether  a  contract 
was  rescinded  by  later  correspondence  was  for  the  Jury.  Olted  In 
note,  69  Am.  Dec.  4S9,  where  the  construction  of  writings  is  fully 
discussed  and  authorities  collected.  Cited,  arguendo,  bnt  the  rule 
not  specially  applied  in  Holmaa  v.  Crane,  16  Ala.  578;  Sa^es  State, 
SO  Ala.  18;  Grand,  ete.,  Bank  v.  Wrlgbt,  58  Neb.  698^  74  N.  W.  90. 
discussing  whether  wife  contracted  with  reference  to  her  separate 
estate. 

Distinguished  In  Goddard  v.  Foster,  17  Wall.  142,  21  L.  695.  hold- 
ing no  error  In  chaise  to  Jury  that  certain  correspondence  showed 
an  agreement  distinct  from  prior  written  agreement,  it  being  the 
province  of  tbe  court  to  construe  instrument  Introduced  rollaterally; 
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United  States  t.  Sbaw,  1  OUff.  822.  F.  a  16,266,  holding  If  a  contract 
to  to  he  abown  by  correspondence.  It  to  for  the  court  alone  to  deter- 
mine its  existence;  Sevall  t.  Henry,  9  Ala.  81,  where  a  bill  of  sale 
for  a  negro  and  a  separate  agreement  for  a  resale  upon  a  certain  dat^ 
held  that  the  Interpretation  of  the  writings  was  for  the  court;  Hol- 
man  t.  Crane,  16  Ala.  580,  where  meaning  was  to  be  determined 
from  written  Instmments,  without  the  aid  of  extrinsic  proof. 

Appeal  and  error. —  Though  trial  Judge  may  refuse  Instmctlon 
on  a  hypothetical  question  of  law,  yet  If  given,  and  It  is  erroneous, 
appellate  court  will  set  aside  Terdict,  If  the  oroneons  Instruction 
can  have  influenced  the  Jury,  p.  76. 

Practice  followed  In  Insurance  Oo.  t.  Baring,  20  Wall.  162,  22 
L.  262,  sustaining  court  In  refusing  hypothetical  Instructions;  United 
States  T.  Morgan,  11  How.  169,  13  L.  646,  to  the  point  that  neither 
party  can  complain  of  the  form  of  instructions,  if  no  objection  la 
made;  Dibble  t.  Treeluck,  11  Fla.  141,  1431  holding  In  absence  of  a 
proper  bill  of  exceptions  the  Instructions  of  tbe  court  are  presumed 
)B  be  applicable  to  the  facts;  Snyder  t.  Laframbolse,  Breese,  846^ 
x(  Am.  Dec.  190,  reversing  Judgment,  because  the  charge  may  have 
bad  an  Improper  effect  upon  the  Jury;  Taylor  t.  HUlyer.  8  Blackf. 
435.  26  Am.  Dec.  4S2,  reversing  Judgment  when  trial  Judge  refused 
to  give  relevant  InstructionB;  Carson  t.  Lucove,  1  Q.  Greene,  38, 
holding,  where  instructions  do  not  Improperly  influence  the  Jury, 
they  are  presumed  to  be  applicable,  though  not  entirely  so  In  teet; 
Packer  t.  Cockayne.  8  O.  Greene.  114,  holding  court  need  not  git:: 
an  Instmctlon,  unless  applicable  to  some  point  at  Issue;  State 
Chandler.  6  La.  Ann.  481,  S2  Am.  Dec.  602,  reversing  Judgment, 
where  court  In  an  abstract  charge  misled  tbe  Jury;  State  v.  Bretta, 
6  La.  Ann,  662.  holding  If  trial  Judge  gives  an  erroneous  Instruc- 
tion, it  may  be  revised  In  the  court  above;  Loring  v.  WlUls,  4  How. 
(Miss.)  886,  holding  court  In  error,  where  charge  was  without  refer- 
ence to  the  evidence  and  in  general  terms;  Magee  v.  Harrington, 
13  S.  &  M.  405,  refusing  to  disturb  the  verdict  of  a  Jury,  because 
of  Irrelevant  Instructions  given  or  refused,  where  Jury  waa  not 
misled;  Brantley  v.  Carter.  26  Miss.  286,  where  plaintiff  was  not 
entitled  to  recover  under  the  evidence,  held  that  he  could  not  have 
been  prejudiced  by  Instructions  of  court;  Davison  v.  Scbooley,  10 
N.  J.  L.  147,  holding  Judgment  not  reversible  because  of  failure 
to  make  an  Irrelevant  charge;  Ter  v.  Griego,  8  N.  Mex.  140,  42  Pac. 
88,  a  declaration  that,  upon  a  recommendation  of  clemency,  the  Judge 
would  consider  It  In  fixing  punishment  for  murder  In  the  first 
degree,  was  reversible  error;  HaUday  v.  McDougall,  22  Wend.  278, 
holding  a  court  may  refuse  to  give  an  iiutmctlon  upon  an  abstract 
point  of  law;  White  v.  Thomas,  12  Ohio  SL  817,  80  Am.  Dec.  851. 
holding  an  abstract  charge,  tending  to  mislead  Jury  in  action  for 
breach  of  promise,  a  reversible  error;  Hunt  v.  Toulmln,  1  Stew.  & 
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P.  180.  It  Is  not  a  gronnd  tor  leTenal  that  tbe  diuve  wai  toft  fan- 
•nL  Olted  tn  note.  72  Am.  Dec.  541.  where  tbe  antboritles  on  this 
point  are  collected. 

Appeal  and  error. —  Where  the  Supreme  Oonrt  Is  equally  divided 
la  opinion  upon  writ  of  error,  the  Judgment  of  the  court  below  is 
to  be  affirmed,  p.  78. 

This  practice  approved  and  followed  In  Dnrant  t.  Essex  Oo^  7 
WaU.  112,  Id  L.  Ifi7  (S.  O.,  8  Allen,  108,  85  Am.  Dec  68Q:  Bridge 
Co.  T.  Stewart,  8  How.  4S4t,  11  L.  663.  affirming  that  practice  Is 
settled;  Ayres  t.  Bensley,  32  GaL  628.  npon  an  equal  division  upon 
the  question  of  granting  a  rehearing,  the  rehearing  is  denied; 
Frazer  v.  Willey,  2  Fla.  117.  follows  the  practice  above;  Northern 
R.  R  Co.  V.  ConcoM  R.  R.  Co.,  50  N.  H.  176.  where  court  divided 
in  equity  proceeding,  held  no  Judgment  could  be  rendered;  Durham 
T.  Baihwad  Co..  IIS  N.  0.  211,  18  B.  B.  208,  following  uniform 
practice  and  confirming  Jn^ment  btiow;  Bridie  t.  Johnson,  B  Wend. 
872.  375,  affirming  Judgment  below,  the  court  being  equally  divided; 
Morse  v.  Goold.  11  N.  Y.  285,  62  Am.  Dec.  105,  holding  an  affirmance 
of  a  Judgment  denying  any  effect  to  an  act  In  respect  to  contracts 
made  previous  to  Its  passage,  cannot  be  considered  as  a  precedent 
but  leaves  the  question  open;  practice  followed  In  Bz  parte  Elliott, 
88  S.  C.  604,  12  8.  B.  426,  where  appellate  court  was  divided; 
UcFarland  v.  Railway  Officials,  5  Wyo.  147,  63  Am.  St  Rep.  45, 
88  Pac.  677,  27  L.  B.  A.  65,  decision  below  affirmed  because  of 
divided  appellate  court,  cannot  be  considered  as  settUi^  prlndple 
Involved;  Bird  v.  Insurance  Co.,  8  Fed.  Gas.  436,  to  the  same  effect 
Cited  in  note.  27  Am.  Dec.  683.  and  in  note.  91  Am.  Dec  185,  m 
this  point 

Distinguished  In  Goddard  v.  Coffin,  2  Ware  (Dav.).  886.  F.  a 
5,490,  holding  where  Judgment  can  be  rendered  only  npon  motion 
of  prev^ling  party,  the  court,  being  of  divided  opinion,  must 
the  case. 

CoTporatlona. —  The  principal  case  assumed  the  doctrine  that  a 
corporation  Is  liable  for  the  false  repreeentaticm  at  Its  agent,  but 

It  is  not  laid  down  in  the  decision. 

Cited  as  authority  for  this  doctrine  by  the  following  cases:  Bank 
V.  Bank,  60  Fed.  Bep.  841,  where  a  bank,  through  its  cashier,  made 
f  laudulent  representations  to  another  bank  of  the  financial  respon* 
•IbUlty  of  a  customer;  Ballroad  Co.  v.  Quigley.  21  How.  211, 16  L.  76^ 
Aoldlng  railroad  corporation  liable  for  libel  which  It  authorbna 
its  officers  to  publish;  Baldwin  v.  Gotllns,  9  Bob.  (La.)  472,  where 
a  common  carrier  gave  notice  that  the  value  of  goods  must  be  dis- 
closed or  no  responsibility  would  be  assumed,  held  shipper  of 
jewelry  having  notice  cannot  recover;  Laplsh  v.  Wells,  6  Me.  180, 
wtun  purchaser  received  deed  to  tract  of  land,  one  acre  of  which  bad 
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already  been  coDTeyed,  held,  tbat  receiving  deed  to  whole  tract 
concealing  knowledge  of  prior  conTeyance  of  part,  is  fraud  and 
Tltiates  that  deed;  Bank  t.  Cooper,  SG  Me.  195,  elaborately  dls- 
cuaslng  the  Talldlty  of  a  surety  bond  signed  through  misappre- 
hension and  fraud;  Stettheimer  t.  KUllp,  75  N.  Y.  287,  holding  one 
making  a  contract  with  full  opportunity  of  knowledge  of  drcum- 
Btances,  is  not  entitled  to  relief,  there  being  no  fraud;  Bank  t. 
Brownell,  9  B.  L  17S,  11  Am.  Rep.  237,  holding  in  order  to  avoid 
bond  on  ground  of  fraud  on  part  of  the  bank,  there  must  be  a  fraud- 
ulent concealment  of  something  material  for  the  surety  to  know; 
Warren  v.  Branch,  15  W.  Va.  34,  where  there  was  a  concealment 
of  immaterial  facts;  Wood  v.  Boynton,  64  Wis.  272,  54  Am.  Bep. 
614,  2S  N.  W.  45.  holding  in  sale  where  value  of  thing  was  open 
to  Investigation  of  both  parties,  neither  of  which  knew  Its  value, 
Hme  was  no  fraud  though  the  price  was  Inadequate.  .  See  also 
note,  54  Am.  Bep.  615. 

Distinguished  in  United  States  v.  Wright,  28  Fed.  Gas.  796,  hold- 
ing detenltlng  postmaster's  sureties  not  discharged  by  forbearance 
on  the  part  of  the  govOTnment 
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Deed. —  Certified  copy  of  registered  deed  is  inadmissible  in  evi- 
dence if  party  might  produce  the  original,  unless  by  statute  an  au- 
thenticated copy  is  made  evidence,  pp.  82,  99. 

This  practice  followed  in  Longworth  v.  Close,  1  McLean,  285, 
F.  a  8,489,  where  certilled  copy  of  deed  recorded  twenty-six  years 
aftw  execntion  was  refused  admlndcm  aa  evldrace;  Thompson  v. 
Ives,  11  Ala.  248,  where  copy  of  registered  deed  was  refused  ad- 
mission as  evidence,  it  not  being  shown  by  plaintiff  that  it  was 
not  within  bis  power  to  produce  original;  Trammell  v.  Thurmond, 
17  Ark.  215,  to  the  point  that  a  certified  copy  of  deed  may  be  intro- 
duced as  secondary  evidence;  Samuels  v.  Borrowscale,  104  Mass. 
20%  where  deed  not  mate  to,  or  presumed  to  be  In  the  custody 
of  eiflier  party  was  proved  by  oflBce  copy;  Manliattan  M.  Co.  v. 
Svetdand,  14  Mont  27S^  86  Pac.  84,  holding  admission  of  certlfled 
copy  of  patent  without  showing  loss  or  Inability  to  produce  original, 
reversible  error. 

Assignment  tor  benaflt  of  preferred  creditors,  thon^  made  with 
a  view  of  preventing  prosecution  for  felony,  is  valid  if  made  without 
the  knowledge  or  concnrreDce  of  creditors  and  no  express  or  Implied 
promise  was  afterwards  made  to  forbear  prosecution,  p.  85. 

Cited  In  Sutton  v.  Simon.  91  Tex.  641,  45  &  W.  660.  holding  where 
tnvtee  puiiclpated  in  intent  to  defrand  creditors,  if  scenting 
creditOTB  were  not  parties  to  the  fraud  they  bad  a  valid  lien 
Upon  the  propvty;  BllUngs  v.  Parsons.  68  Pac.  7S2  (Utah),  refusing 
to  hold  void  an  assignment  for  assignor's  fraud. 
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Trusts.— Notice  to  a  trustee  or  agent  Is  notice  to  the  cestn 
qtd  tmst  or  to  his  empUqw,  p.  87. 

Principle  applied  In  Piatt  t.  OUver.  2  McLean.  816,  F.  a  ll.llSt 
boldlttg  one  purcbaslng  trust  property  tlirough  the  unanttaorlaed  ad 
ot  Us  agent,  must  be  presumed  to  bare  full  knowledge  of  the  facU, 

Assignment  for  benefit  of  creditors. —  A  debtor  has  a  legal  right 
to  prefer  one  or  more  creditors  over  others,  when  the  transaction 
is  bona  fide,  p.  89. 

Oited  and  followed  In  Tompkins  t.  Wheeler,  16  Pet  118,  10  I*- 
908,  where  fraud  In  assignment  was  charged  but  not  substanttatedi 
Wilkinson  t.  Tale.  6  McLean,  20,  V,  O.  17,678,  where  a  partnw  of 
debtor  was  preferred  with  the  consent  of  other  creditors;  Adains  t. 
Blodgett,  2  Wood.  &  M.  237,  F.  C.  46,  where  creditors  met  and 
agreed  to.  take  an  assignment  of  debtor's  property,  the  asstgnmeir 
beld  to  be  valid  against  creditor  not  present;  Fellows  t.  Bank,  i> 
Bob.  (lA.)  263,  holding  that  a  creditor  may  make  an  ilssignment 
for  benefit  of  crataln  creditors;  United  States  t.  Bank,  8  Bob.  (La.) 
406,  holding  natural  persrai  may  make  assignment  for  benefit  of 
cotaln  creditors;  State  t.  Bank  of  Maryland,  6  QUI  ft  J.  210.  2( 
Am.  Dec.  564,  holding  Dank  has  right  to  make  assignment  foi 
benefit  of  creditors,  and  thereby  the  State  is  deprived  of  Its  right 
to  priority;  Waterbnry  ti  Sturtevant,  18  Wend.  365,  sustaining  deed 
to  pireferred  creditor,  although  made  by  debtor  with  fraudulent 
Intent;  Harden  t.  Wagner,  22  W,  Ta.  366.  holding  it  no  objection 
to  the  prindple  that  a  majorl^  of  the  creditors  may  be  defeated 
of  their  legal  remedies;  Paul  t.  Baugh,  8S  Ya.  068,  0  S.  BL  380. 
holding  trust  deed  for  benefit  of  preferred  creditors  valid;  Ashby 
T.  Bteere,  2  Wood,  ft  Bf.  857.  F.  O.  676,  where  debtor  sold  property  to 
creditor  several  months  before  applying  for  benefit  of  bankruptcy 
law;  Pettlt  v.  Parsons,  0  Utah,  227,  33  Pac.  1030,  the  fact  that 
a  preferred  creditor  Is  a  brother  of  assignee  Is  not  fraud  per  se; 
Holllster  v.  Loud,  2  Mich.  313,  voluntary  assignment  valid  and 
deemed  to  be  fonnded  on  a  valuable  ctmsideratlon;  Smith  ▼.  Jones. 
18  Neb.  484,  26  N.  W.  626.  holding  asMgnee  for  benefit  of  creditors 
may  maintain  trust  against  subsequent  attaching  creditor. 

Distinguished  In  Stewart  v.  Spenser,  1  Curt  IW,  166,  P.  0.-13,437. 
holding  where  there  was  fraud  upon  the  part  of  debtors  and  a  deed 
of  assignment  made  with  intent  to  execute  that  fraud.  It  was 
fold  as  to  preferred  creditors;  In  dissenting  opinion,  Robinson  v. 
Bapelye,  2  Stew.  106,  holding  deed  fraudulent,  where  there  wab 
a  reservation  of  property  by  debtor  not  mentioned  in  deed;  Oakley 
T.  Hlbbard,  1  Finn.  682,  6^  holding  anignment  might  be  revoked 
by  assignor  not  In  falling  drcumstances,  as  against  creditor  having 
no  notice  of  aadgnment;  Oleveland  v.  La  Crosse  B.  B.  Ca,  6  Fed. 
Oas.  1086,  a  lease  for  an  Indefinite  time  void  as  against  areditora 
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Deeds  —  Tnieta. —  Deeds  which  are  abecluteiy  Toid  cannot  be  the 
foundation  of  title,  nor  can  a  cestui  qne  trust  claim  under  a  deed 
fraudulently  obtained  by  his  trustee  or  agent,  p.  90. 

Bule  appUed  in  Hinton  t.  Melms,  IS  Ala.  280,  vhere  a  father  pur- 
chased slaves  and  took  coDveyance  In  the  name  of  his  son,  held,  that 
BOD  had  no  title  to  defeat  father's  creditors;  Lytle  t.  State,  17  Ark. 
641.  holding  parties  claiming  under  fraudulent  title  may  not  main- 
tain It,  though  themselves  not  parties  to  fraud;  Foley  t.  Bitter,  S4 
Md.  655,  holding  assignor's  deed  void  on  account  of  fraud,  and  dls- 
tlngnlBhlDg  facts  in  principal  case;  Harney  t.  Pack,  4  Smedes  &  M. 
256.  holding  deed  of  trust  void  when  made  with  fraudulent  intent^ 
thongb  without  the  knowledge  of  trustee  or  cestui  quI  trust 

Stare  decisis. —  An  opinion  in  a  particular  case,  founded  upon  Its 
special  circumstances,  is  not  applicable  to  cases  under  circum- 
stances essentially  different  p.  91. 

This  rule  applied  in  Lyons  t.  Woods.  6  N.  Mex.  350.  21  Pac.  3&4, 
refusing  to  follow  as  authority  substantially  differing  in  facts  from 
the  one  under  conslderatlim. 

Asalgsunant  tar  beneiU  of  creditoxa. —  Aaslgnment  tar  benefit  of 
creditors  Is  valid  although  th^r  assent  Is  not  given  at  time  of 
its  execution,  if  they  subsequently  assent  in  terms,  or  by  actually 
receiving  the  benefit  of  It  P-  07. 

Principle  applied  in  Grove  v.  Brien,  8  How.  440.  12  L.  1147,  hold- 
Ing  goods  consigned  to  A.  for  delivery  to  B.  became  the  property  of 
B.  upon  8hii«ment  and  no  assent  to  the  transfer  was  necessary  upon 
Us  part;  Wiswall  v.  Boss,  4  Port  S28,  hddlng  trust  deed  conveys 
legal  title  to  trustee  immediately  without  consent  of  beneficiaries; 
Kenward  v.  Thompson,  .12  Ala.  401.  holding  an  absolute  bona  fide 
deed  for  the  benefit  of  creditors  not  subject  to  defeat  at  the  instance 
of  one  of  them;  Danner  v.  Brewer,  69  Ala.  202,  holding  assignment 
vests  interest  In  creditors  immediately  and  they  cannot  be  divested 
without  tbdr  consent;  Ex  parte  Conway,  4  Ark.  351,  360.  holding 
creditor  may  make  a  valid  assignment  to  trustee  for  benefit  of  cred- 
itors but  cannot  recall  the  deed;  Hempstead  v.  Johnson,  18  Ai^. 
131,  65  Am.  Dec.  404,  holding  it  unnecessary  for  creditors  to  sign 
trust  deed  made  for  their  benefit;  Baldwin  v.  Porter,  12  Conn.  481, 
holding  executor  under  will  with  trust  codicil, .presumed  to  have 
accepted  the  special  trust;  Brown  v.  Chamberlain,  9  Fla.  478,  hold- 
ing assent  of  creditors  presumed  to  verbal  assignment  to  trustees, 
for  their  benefit;  Bank  v.  Armstrong,  11  Iowa,  519,  holding  agent 
may  accept  assignment  and  principal's  assent  at  the  time  is  un- 
necessary;  Oliver  v.  lAke,  8  La.  Ann.  82,  holding  creditors  taking  by 
assignment  need  not  show  previous  assent  as  against  other  cred- 
itors; State  V.  Bank  of  Maryland,  6  Gill  &  J.  230,  26  Am.  Dec.  67S, 
assuming  assent  of  beneficiaries  of  assignment;  Fox  v.  Willis,  1 
lIlclL  828,  to  the  point  that  beneficiaries  may  compel  the  execution 
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of  trnat  though  not  prevlonsly  assenting  to  It;  Schoolfleld  t.  Hirsh, 
71  MISS.  60,  42  Am.  St  Rep.  463.  14  So.  529,  holding  assignment  of 
Judgment  for  use  of  preferred  creditors  valid  as  against  garnishing 
creditor;  Davall  t.  Balsln..  7  Mo.  460.  holding  it  nnnt pessary  for 
beneficiaries  under  tnut  deed  to  execute  the  deed;  Valentine  t. 
Decker.  43  Mo.  686,  holding  creditor  taking  under  aasl^nment  may 
not  afterwards  disclaim  it;  Onnnlngham  t.  Vteebom,  8  Paige,  660, 
1  Edw.  Gh.  263,  holding  that  assent  Is  not  necessary  on  the  part 
of  beneficiaries  to  trust;  Ingram  t.  E^kpatrlck,  6  Ired.  Eq.  475. 
61  Am.  Dec.  436.  holding  creditor  secured  bnt  not  privy  to  trust  deed 
may  compel  trustee  to  execute  trusts  as  declared.  Followed  in 
Smith  V.  MUlett  11  B.  I.  638.  holding  assignment  to  trustee  for 
benefit  of  creditors  executing  releases,  valid;  Tennant  v.  Ston^. 
1  Rich.  Eq.  2S8.  44  Am.  Dee.  218,  holding  bond  and  mortgage  exe- 
cuted for  creditors'  benefit  valid  in  favor  of  those  aftrawards 
accepting  Its  terms,  though  Ignorant  of  the  transaction  at  the 
time;  Cannon  v.  Demlug,  3  S.  Dak.  431,  63. N.  W.  S65,  general  rule 
followed  and  question  of  assent  declared  to  t>e  one  of  fact;  Tomp- 
kins V.  Bamberger,  3  Lea,  580,  582,  approves  principle  that  accept- 
ance by  beneficiary  need  not  be  made  at  time  of  execution  of  deed, 
but  held  it  necessary  within  a  reasonable  time;  Halsey  v.  Whitney, 
4  Mason,  213,  F.  O.  6.964.  an  assignment  In  tmst  for  certain 
preferred  creditors  hdd  valid;  Emrason  v.  Senter.  118  IT.  8.  10, 
30  L.  61,  6  S.  Ct  984.  assignment  by  partner  of  firm's  assets  not  In- 
validated by  his  fraudulently  withholding  certain  schedules.  See 
valuable  n6te,  90  Am.  Dec.  607;  also  cited  note,  29  Am.  Rep.  789, 
and  in  elaborate  note  on  trust  deeds  fOT  benefit  of  creditors.  34  Am. 
St.  Rep.  219.  Cited  and  followed  also  In  BlUIngs  T.  Parsons,  68  Pac 
738  (Utah). 

Distinguished  In  dissenting  tq^lnlon,  Bobinson  t.  Bapelye,  2  Stew. 
10^  where  deed  was  conditional  iqran  creditors*  executing  it; 
Borland  v.  Walker,  7  Ala.  268,  holding  general  rule  not  applicable 
where  deed  was  conditional  upon  extension  of  time  to  pay  debts; 
Townsend  v.  Hartwell,  1&  Ala.  306,  holding  assent  of  creditors  not 
presumed,  when  assignment  was  made  to  defraud  them;  Bank  v. 
Webster,  44  N.  H.  269,  holding  where,  in  accordance  with  agree- 
ment to  sell,  grantor  executed  and  rec<»rded  deed,  ^ere  was  no 
vaUd  delivery  vrlthout  acc^tance  by  grantee;  Milling  Ca  v.  Baton, 
86  Tex.  406.  409.  26  8.  W.  616.  617,  24  L.  B.  A.  881,  and  n.,  creditors' 
assent  necessary  to  validity  of  conveyance  as  against  attachment; 
Hall  V.  Denlson,  17  Vt  316.  317,  holding  debts  constitute  considera- 
tion and  estate  Immediately  vests  in  trustee,  who  may  be  compelled 
to  execute  trust;  Skipwlth  v.  Cunningham.  8  Leigh.  286,  31  Am. 
Dec.  660.  holding  deed  of  trust  executed  by  grantor  and  trustee 
Intorcepts  )iea  of  Judgment;  Johnson  v.  Farley,  46  M.  H.  610,  con- 
sent of  creditors  to  asidgnment  not  presumed,  whm  tli«7  wmM 
mmtj  tan  been  dei»lTed     a  beneficial  Mttlemoit 
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Denied  In  Oopelaad  t.  Weld,  8  He.  414.  holding  attaching  ered- 
Iton  preferred  to  those  claiming  under  audgnment,  not  actually 
assoited  to.  prim-  to  attachment 

Aaa^nment  for  beneAt  of  endittna^ — Poaseadon  by  grantor 
does  not  affect  Talldlty  of  deed  If  contlnned  at  the  request  or  tat 
the  beneflt  of  assignees,  pp. .  101.  102,  note. 

Cited  in  Fowler  t.  Merrill,  11  How.  394,  13  L.  743,  discussing 
whether  possession  of  personal  property  by  mortgagor  Is  eoncluslTe 
of  frand;  In  re  Hnssman,  2  Bank.  Beg.  141,  12  Fed.  Oaa.  1076.  to 
the  point  that  possesion  by  T^dor  Is  condnalTe  of  fraud  as  against 
creditors;  Merrill  t.  Dawson,  Hemp.  616,  F.  0.  9,469,  to  question 
whether  a  sound  distinction  may  not  exist  at  time  between  a 
mortgage  and  sale,  as  regards  retention  of  possession. 

Miscellaneous. —  Cited  In  Hnckabee  v.  Bllllngsly.  16  Ala.  417. 
60  Am.  Dec.  183,  to  define  powers  of  tmstees;  Allen  t.  Booker,  2 
Stew.  27,  19  Am.  Dec.  37,  as  constmlng  the  statute  of  frauds; 
Bank  of  United  States  t.  Huth,  4  B.  Mon.  486,  cites  principal  case 
and  appended  note  as  collecting  authodtles  upon  frandulettt  con- 
veyances;  In  Bank  t.  Blanchard.  90  Va.  29,  17  S.  H.  744,  to  the  point 
that  the  bona  fide  purchaser  of  a  legal  title  Is  not  affected  by  any 
latent  equity  of  which  he  bad  no  notice.  Cited,  Cunningham  t. 
Ward,  30  W.  Ya.  679.  6  S.  B.  660;  in  collectlon-of  authorltlea  In  dl»- 
cussion  of  trust  deeds. 

11  Wheat  103-184,  6  L.  429,  HARDING  t.  HANDY. 

Equity  pleading.— Tbe  material  facte  upon  which  the  plaintiff 
relies  must  be  so  dlstlnctiiy  alleged  as  to  put  them  In  Issue,  pp.  119, 
120. 

Tbe  following  citing  cases  afilrm  and  apply  this  principle:  Boone 
T.  Chileb,  10  Pet  209,  9  L.  390,  holding  a  deed  to  which  no  reference 
was  made  in  pleadings  not  admissible  to  prove  contract  of  pur- 
chase; Harrison  t.  Nlzon,  9  Pet.  512,  513,  514,  9  L.  212,  213,  dis- 
senting opinion,  holding  averment  by  heirs  that  executor  wrongfully 
refuses  to  pay  over  money,  sufflcient  If  supported  by  proof;  and  pp. 
616.  587,  9  Jj.  218.  221.  averment  of  ddsensblp  is  sufficient  averment 
of  domicile;  United  Stetes  v.  Telephone  Go.,  128  U.  S.  866.  32  U 
468,  9  S.  Ct  98,  holding  allegatlona  tiiat  patente  were  obtained 
through  fraud,  sufficient  If  sustained;  Ballvrey  Oo.  v.  Johnston, 
133  IT.  S.  577.  38  L.  687,  10  S.  Ct  393,  holding  omission  to  specifi- 
cally stete  in  pleading  the  degree  of  insolvency  which  rendered 
bank's  conduct  fraudulent  not  fatel;  Tilghman  v.  Executors, 
1  Bald.  ^1,  F.  G.  14,046,  where  one  setting  up  a  written  i^eement 
was  not  pomltfced  to  reform  It  by  evidence  of  oral  agreement; 
Smith  T.  Bnmham,  2  Sumn.  624,  F.  O.  13.018,  holdli^r  confesaifuu 
and  admissions  of  defendant  need  not  be  charged  In  bill  to  entttle 
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plaintiff  to  use  them  as  proof  of  facts  charged;  BroAe  t.  Skelton, 
11  Ark.  134,  reversing  decree  finding  fraud,  there  being  no  allegation 
•f  fraud  in  the  bill;  Byers  r.  Fowler,  12  Ark.  2SS,  M  Am.  Dec. 
S8&,  holding  no  proofs  sufficient  to  sustain  title,  veadee's  answer 
telling  to  avw  no  notice  of  frand;  Trapnall  t.  Burttm,  24  A^  881, 
requiring  cross-bill  to  be  complete  within  its^.  reference  to  plead- 
Ings  In  original  suit  does  not  brlnir  those  matters  before  the 
court;  Oolegate  t.  Owings'  Oase,  1  Bland  Oh.  406,  17  Am.  Dec.  842, 
the  facts  In  dispute  being  In  Issue,  a  cross-bill  held  unnecessary. 
Cited  in  Hatherly  t.  Hadley.  4  Or.  19,  where  ivoper  serrlee  was 
not  alleged,  proof  of  service  not  permitted. 

Equity  praetiee.— Verdict  of  Jury  Is  not  conclusive  in  equl^ 
cases,  and  there  Is  no  reason  for  Intervention  of  Jury  unless  It  be  a 
case  where  court  would  be  satisfied  with  the  verdict,  however  found, 
p.  121.  . 

CHted  and  rule  followed  In  Garsed  t.  Beall,  02  TT.  S.  696,  28  L. 
880,  holding  findings  of  Jury  Influential  but  not  conclusive;  Johnson 

V.  Harmon,  04  U.  S.  378,  24  L.  273,  to  the  point  that  issues  may 
be  directed  to  Inform  chancellor  as  to  doubtful  facts;  Fltton  v. 
Assurance  Co.,  23  Blatchf.  Ill,  23  Fed.  4,  holding  Issues  may 
be  tried  by  Jury;  Chase  v.  Wlnans.  69  Md.  480,  holding  it  within 
the  discretion  of  the  ludge,  whether  or  not  a  question  of  fact  should 
be  submitted  to  a  Jury;  Clark  v.  Society.  46  N.  H.  830,  refusing  a 
new  trial  upon  a  question  of  fact  merely  because  the  chancdlor 
la  of  opinion  that  verdict  Is  against  evidence;  Baymond  v.  Flavel, 
27  Or.  231,  40  Pac.  161,  sustaining  discretion  of  tbe  court  In  re- 
fusing to  submit  a  question  of  fact  to  a  Jury;  Keagy  v.  Trout  86 
Va.  306,  7  S.  B.  332,  sustaining  refusal  of  Circuit  Court  to  submit 
question  of  fraud  to  a  Jury,  the  evidence  being  clear;  Loftus  v. 
Maloney,  89  Va.  606. 16  S.  B.  759,  where  the  evidence  was  clear  and 
decisive;  State  v.  Llchtraberg,  4  Wash.  SKt,  80  Pac.  669,  to  the  point 
that  Judge  may  submit  facts  to  decision  of  Jury. 

Undue  influence. —  Equity  courts  have  Jurisdiction  and  will  set 
aside  deeds  obtained  by  the  exercise  of  undue  Influence  over  one 
whose  mind  bad  ceased  to  be  the  safe  guide  of  his  actions,  tbou^ 
he  be  not  insane,  p.  126. 

This  holding  Is  affirmed  and  its  principle  applied  in  the  following 
citing  cases:  Allore  v.  Jewell,  94  U.  S.  511,  24  L.  264,  setting  aside 
conveyance,  grantor  t>eing  unable  to  understand  tbe  nature  of 
transaction;  Kelly  v.  McGulre.  16  Ark.  598.  setting  aside  deed  <xt 
Infirm,  Incompetoit  inmate  of  poorbonse;  Hlghtower  v.  Nuber,  26 
Ark.  612,  setting  aside  deed  obtained,  without  consideration,  ffttm 
a  bed-ridden  old  man,  having  no  other  property;  Moore  t.  Hoore, 
56  Cal.  94.  sustaining  plea  of  rndue  infuence  in  deed  obtained 
without  consideration  from  one  suffering  great  mental  anguish; 
Jones  V.  Thompson,  6  DeL  Oh.  391,  cancelling  deed  obtained,  wlthont 
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ccMuIderatlon,  from  person  wbose  mind  was  weakened  from  age; 
Xkerd  t.  BeaTcrs,  106  Ind.  4S0,  7  N.  E.  830,  refusing  to  enforce 
■pedflc  pteformance  of  contract  for  sale  of  land  obtained  nndw 
drcnmstances  showing  tmdne  Influence;  Asbmead  t.  Reynolds, 
184  Ind.  144,  39  Am.  St  Rep.  242,  33  N.  E.  764,  declaring  void,  deeds 
for  Inadequate  consideration  from  one  enfeebled  In  body  and  mind; 
TouDt  T.  YouDt,  144  Ind,  140,  43  N.  E.  138,  holding  It  unnecessary 
to  allege  that  grantor  was  of  unsound  mind  or  entirely  Incapable 
of  making  a  contract;  Oakey  t.  Ritchie,  69  Iowa,  71,  28  N.  W.  449, 
annulling  deed  obtained  without  consideration  by  one  liaTlng  great 
lnflu«ice  oTer  grantor,  a  man  of  weak  Intellect;  Owlugs'  Case,  1 
Bland  Cb.  891,  17  Am.  Dec.  828,  reinstating  suit  dismissed,  tturoogb 
undue  Influence  of  defendant  by  a  person  in  her  dotage,  and  set- 
ting aside  deed  made  under  like  circumstances;  Billings  t.  Mann, 
166  Mass.  204,  30  N.  E.  1137,  holding  equity  court  has  Jurisdiction 
to  declare  void  the  deed  of  an  insane  person,  obtained  under  duress; 
Turner  t.  Insurance  Co.,  10  Utah,  74,  37  Pac.  94,  setting  aside  as- 
slgnment  made  by  person  mentally  weak  through  age  and  sickness; 
Kennedy  Currle,  3  Wash.  4XS&,  28  Pac.  1031.  setting  aside  con- 
T^ance  of  aged  person  mentally  unsound,  drcumstances  showing 
undue  Influence  and  Inadequate  consideration;  Cole  t.  Getzlnger, 
96  Wis.  &72,  71  N.  W.  70,  deed  presumed  to  be  fraudulent  under 
similar  state  of  facts.  Olted  In  exhaustive  note,  15  Am.  Dec.  574, 
and  in  note  reviewing  authorities,  21  Am.  Rep.  34. 

Distinguished  as  to  facts  in  Conley  v.  Nallor,  118  V.  S.  133,  30 
L.  114,  6  S.  Gt  1004;  Ralston  v.  Turpin,  129  U.  S.  670,  82  L.  750, 
9  B.  Ct  428,  where  it  did  not  arpear  that  grantor  was  incapable  of 
exercising  a  discriminating  Judgment;  Flsb  v.  Bsnson.  71  Oal.  440, 
12  Pac.  458,  where  deed  was  obtained  by  frand,  but  the  grantor' 
was  mentally  competent 

Xstates  of  decedents.— A  grantee  of  a  deed,  set  aside  In  favor 
of  grantor's  heirs  on  grounds  of  nndne  influence,  may  eluu-ge  the 
estate  with  advances  to  grantor  and  Improvements  made,  p.  126. 

Cited  and  principle  applied  In  Veazie  v.  Williams,  8  How.  161. 
12  L.  1029,  permitting  deed  to  stand  upon  grantor  paying  to  grantee 
amount  obtained  by  puffing  and  fraud  at  auction;  Martin  v.  Broadus, 
1  Freem.  Ch.  39,  where  an  illegal  contract  for  the  sale  of  nes^oee 
was  set  a^de,  the  vendor  was  permitted  to  recover  bis  proper^; 
Waterbury  v.  Andrews,  67  Mleh.  288,  84  N.  W.  578.  holding  t9- 
cession  unnecessary  upon  action  to  set  aside  fraudulent  contract 
the  complainant  having  received  nothing  to  return. 

DlstlD^jished  In  Randel  v.  Brown,  2  How.  423,  11  L.  324,  holding 
defendant  can  have  no  lien  upon  property  arising  out  of  a  violation 
of  his  trust;  Ross  v.  Madison,  1  Ind.  280,  where  the  one  declared 
to  hold  property  as  trustee  bad  not  made  Imiwovemrats  nor  paid 
any  purchase  money;  McCasfcey  v.  Oraff,  28  Penn.  8t  826;  62  Am. 
Dec  839.  one  guilty  of  actual  fraud  In  the  purchase  oi  propertj 
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It  not  entitled  to  reimbursement;  Anthony  t.  Hntchlns,  10  B.  L 
176,  refusing  to  set  aside  a  deed  as  void,  given  to  aT<^d  criminal 
prosecution,  but  allovlDg  it  to  stand  as  secnrlty  for  amount 
actually  due. 

Uaster's  report  Is  received  as  true  when  no  exception  Is  taken, 
and  It  la  not  the  province  of  tlie  court  to  Investigate  Items  of  an 
account,  p.  126. 

The  citations  collect  the  following  eases,  affirming  and  applying 
this  holding:  Mt.  Pleasant  v.  Becfcwlth,  100  U.  S.  628,  26  L.  702, 
holding  master's  report  conclusive  when  no  error  is  assigned;  Oreen 
V.  Bishop,  1  Cliff.  1^,  F.  0.  6,763,  holding  error  must  be  specifically 
aUeged;  Bridges  v.  Sheldon,  IS  Blatchf.  510,  7  Fed.  38,  holding 
difference  of  opinion  as  to  weight  of  evidence  does  not  constitute 
grounds  for  setting  aside  report;  Jaffrey  v.  Brown,  20  Fed.  479, 
•  holding  inwumptlons  in  favor  of  masto's  r^kort;  Jones  v.  Lamar, 
89  Fed.  686,  587,  holding  exceptions  to  master's  report  must  be 
supported  by  the  q>edal  statements  of  master,  or  rtference  to 
particular  testimony;  Farrar  v.  Bemhelm,  74  Fed.  438,  sustaining 
master's  report,  there  being  no  reference  to  evidence  In  allegations  of 
error;  Farrar  v.  Bemhelm,  75  Fed.  189,  sustaining  master's  report 
where  there  was  no  special  statement  of  the  evidence;  Darrington  v. 
Borland,  8  Port  39,  refusing  to  examine  Into  evidence,  where  no  ex- 
ception was  taken  to  master's  report;  Pearson  v.  Darrington.  82  Ala. 
238.  objection  to  special  register's  report  not  sustained,  the  truth  of 
objection  not  appearing  upon  the  face  of  the  proceedings;  Mahone  v. 
Williams.  SO  Ala.  223,  226,  sustaining  referee's  report,  to  which  no  ob- 
jection was  made,  although  referee  had  committed  error;  Vaughan  v. 
Smith,  69  Ala.  96,  refusing  to  sustain  general  objection  to  referee's  rc: 
port;  May  v.  May,  19  Fia.  389,  to  the  point  that  It  Is  unnece8b»ry  to 
referaccountstoamasterunlesB  they  are  long  and  complicated;  White 
V.  Hampton,  10  Iowa,  243,  disregarding  general  objections  to  master's 
report;  Miller  v.  Wblttier,  36  Me.  586,  refusing  to  regard  exception 
to  an  Item,  there  being  nothing  In  the  report  Indicating  error  by 
the  master;  Jones  v.  Keen,  116  Mass.  181,  disregarding  objection 
to  amount  allowed  by  master  to  receiver  and  counsel,  as  fees; 
Butterfleld  v.  Beardsley,  28  Mich.  423,  sustaining  commissioner's 
report,  to  which  no  exception  was  taken  In  the  court  below;  Bar- 
bour V.  Tompkins,  81  W.  Va.  418,  7  8.  B.  5.  defense  of  usury 
not  being  urged  nefore  conunisstoner,  an  exception  upon  that 
ground  wUl  'not  be  sustained;  Dean  v.  Bmerson,  102  Mass.  482, 
every  reasonable  presumption  In  favor  of  master's  conclusion  upon 
mattos  o^  fact;  Newcomb  v.  White,  5  N.  Mex.  442,  23  Pac.  678. 
refusing  to  Investigate  accounts  reported  by  master;  Warren  v. 
Lawson,  117  Ala.  343,  23  So.  66,  chancellor's  ruling  on  exceptions 
to  register's  report,  sustaining  his  conclusions  on  the  evidence,  will 
not  be  disturbed  on  appeal;  Newcomb  v.  White,  6  N.  Mex.  442,. 
28  Pac.  678,  refusing  mottcm  tm  rehearing  upon  master's  report 
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ParttM  in  equity.—  Id  a  bill  tn  equity  those  having  interests  In* 
■eparable  from  Interests  before  the  court  most  be  made  parties^ 
pp.  18S. 

Fractioe  followed  In  Shields  t.  Banow.  17  How.  140,  141,  15  L 
160.  161,  dismisBing  bill  where  Indispensable  parties  were  outside 
of  the  court's  jurisdiction;  Barney  t.  Baltimore,  6  Wall.  286,  18  L. 
826,  conatruing  act  of  1839  as  ena.^tment  of  foregoing  principle; 
Bateau  v.  Bernard.  S  Blatchf.  248.  F.  C.  11,579.  holding  JurlsdlctioD 
not  affected  by  Joining  alien,  not  a  material  party;  Conolly  t.  Wells, 
S8  Fed.  208,  holding  Joint  executor  a  necessary  party  In  suit  for 
accounting  against  executrix  and  other  executor;  Eddie  t.  Parke. 
81  Ma  616,  sustaining  demurrer  to  petition  for  contest  of  a  will, 
where  the  devisees  were  not  made  parties;  Young  t.  Blkterbacl^, 
8  N.  J.  Eq.  206,  In  action  to  set  aside  deed,  all  parties  claiming 
under  It  must  be  Joined;  Colt  v.  Lasnler.  9  Cow.  334,  permitting 
necessary  party  to  be  Joined  at  hearing,  after  answer  and  proofs; 
Hallett  V.  Hallett.  2  Paige  Ch.  19.  where  separate  legacies  are 
charged  upon  real  estate,  the  legatees  cannot  be  diverted  by  sale 
under  decree  to  which  th^  are  not  parties.  Clited  In  general  dis- 
cussion, Horsf<Hrd  T.  Ondger,  86  Fed.  898,  stating  persona  having 
no  legal  or  equitable  Interest  ore  not  indispensable  parties. 

Distinguished  in  Harrison  v.  Urann,  1  Story.  66,  F.  O.  6,146, 
holding  aliens  need  not  be  Joined  when  matter  can  be  adjudicated 
without  prejudice;  Bank  v.  Lee,  11  Conn.  121.  27  Am.  Dec  717,  per- 
ntitting  persons,  not  parties  to  a  bill,  to  be  Joined,  If  the  court 
deems  them  necessary;  Coles  v.  Kelsey,  2  Tex.  S64,  in  dissenting 
opinion.  Judgment  should  not  be  reversed  where  no  obJecti<m  was 
taken  to  the  sufficiency  of  the  petition,  excepting  on  appeal. 

Miscdlaneous. —  Cited  in  collection  of  authorities.  Anthony  v. 
Feay.  18  Ark.  88,  to  the  potixt  that  a  party  to  -a  bill  of  equity, 
availing  himself  of  a  defense  for  the  first  time  in  appellate  court, 
shall  be  taxed  with  costs. 

a  Wheat  184-171,  6  L.  488,  CA8SBLL  v.  OARROLL. 
Private  legislation.—  An  agreement  between  parties  for  the  settle* 

ment  of  title  to  land,  which  Is  confirmed  by  legislative  enactment 
at  the  request  of  the  parties.  Is  binding  upon  them,  pp.  148.  149,  160. 

Cited  in  Campbell's  Case.  2  Bland  Ch.  2S3,  20  Am.  Dec.  874,  hold- 
tng,  where  devisees  of  a  person  were  authorlEed  by  legislative  act 
to  mortgage  Us  real  estate,  the  rights  of  creditors  shall  not  be 
altered  or  affected  thereby. 

Assignment—  An  assignment  by  the  husband  of  a  debt  actually 
due  and  payable  to  the  wife  divests,  in  equity,  the  title  in  the  wife, 
pp.  151,  152. 

Thte  principle,  followed  In  Bayerqne  v.  Haley,  McAlL  101,  F.  a 
1,180.  hnsbana  assigning  a  chose  In  action  due  to  his  wife.  Oite^ 
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arguendo,  In  Wade  t.  Grimes,  7  How.  (Miss.)  434,  holding  wife's 
ehoses  Id  action  not  reduced  to  possession  during  coverture,  vest  Id 
faer  upon  death  of  husband;  Story  t.  Balrd,  14  N.  J.  L.  268,  in 
general  discussion  of  a  wife's  choses  in  actipQ. 

Miscellaneous.—  Cited,  Cunningham  v.  Browning,  1  Bland  Ch. 
806,  In  discussion  of  the  origin  of  land  titles  in  Uaryland;  in  People 
T.  RDSseU,  4  Wend.  675,  but  not  In  point 

U  Wheat  171-183,  6  L.  443.  BANK  OF  THE  UNITED  STATES 
V.  SMITH. 

Appeal  and  error.— A  case  brought  to  the  Supreme  Coort  upon 
writ  of  error  brings  tha  whole  record  under  the  consideration  of 
tb»  conrt  p.  17S. 

Cited  and  rule  applied  In  Dred  Scott  v.  Sandford,  19  How.  40B, 
666, 16  L.  700,  767,  holding  plea  of  abatement  and  Judgment  part  of 
the  record  of  court  below,  and  subject  to  review;  Marionneaux's  Case, 
1  Woods,  39,  IS  Bank.  Reg.  224,  F.  C.  9,083,  refusing  to  reverse  for 
error,  the  whole  record  showing  petitioner  had  no  case.  Cited  in 
argument  Fisher  t.  Ice  Co.,  62  Fed.  676,  17  U.  S.  App.  614.  no 
opinion  being  filed;  Garwood  t.  Simpson.  8  Cal.  109.  where  the  ver* 
diet  could  not  be  reriewed.  tbe  whole  record  not  being  properly 
before  the  court;  Jonet  v.  O.  D.  C.  M.,  82  Va.  147,  3  Am.  St.  Rep. 
97,  approved,  arguendo,  Suydam  v.  Williamson,  20  How.  436,  15  L. 
981,  In  discussion  of  methods  of  Incorporating  evidence  Into  the 
record  at  trial;  Railway  Co.  v.  Lowery,  74  Fed.  469.  43  U.  S.  App. 
408,  In  elaborate  dlscnsslon  of  insuffidoicy  of  evidence. 

Pleading.— Any  fact  necessary  to  be  proven  must  be  stated  in 
the  declaration,  but  unnecessary  facts  need  not  be  stated,  p.  174. 

Cited  and  principle  applied  In  Wilder  v.  McCormlcb,  2  Blatcbf. 
84,  F.  C.  17.660,  holding  grant  of  patent  snfficlent  evidence  that  all 
■teps  required  by  law  were  taken;  Bank  v.  Dent,  12  Ala.  IPO. 
rejecting  unnecessary  allegations  as  surplusage;  Barrett  v.  Wills. 
4  Leigh,  116,  28  Am.  Dec.  816,  a  note  made  negotiable  at  a  bank 
is  not,  therefore,  payable  there,  and  averment  of  presentation  was 
immaterial  and  need  not  be  proved;  Moore  v.  Wade.  8  Kan.  300,  in 
collection  of  authorities  upon  sufficiency  of  petition;  World's  CoL 
Expos.  Co.  T.  Republic  of  France.  91  Fed.  69,  holding  record  on 
^>peal  must  show  a  caose  of  action. 

Distinguished  In  Harris  t.  Clark,  10  Ohio.  8,  admitting  proof  of 
notice  and  demand  upon  note,  in  action  tiiereon  for  money  liad  and 
recelTed,  these  facts  not  being  alleged  in  pleading. 

BlUa  and  notes.—  Demand  of  payment  is  not  necessary  to  charga 
maker  of  promissory  note,  or  acceptor  of  biU  of  exchange;  but  de* 
mand  is  necessary  to  cbarge  an  Indorser  of  a  bill  or  note,  pp.  174» 
176, 176. 

The  citations  collect  tbe  following  cases  affirming  and  applying 
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this  nile:  Wallace  t.  McConnell,  IS  Pet.  144. 145,  149.  10  L.  90,  101, 
holding  demand  of  payment  of  promissory  note,  at  a  particular 
place,  nnneceesary  as  against  drawer;  Cox  t.  Bank,  100  IT.  S.  716, 
26  Lb  742,  demand  at  place  of  payment  binds  Indorser  of  bUl,  al- 
tiiou^  acceptors*  reside  in  a  different  place;  Brown  t.  Noyes,  2 
Wood,  ft  M.  84,  F.  O.  2,023,  where  notes  were  p^^ble  at  bank, 
collecting  cases  and  holding  maker  bound  although  there  was  no 
presentment;  Irvine  v.  Withers,  1  Stew.  242.  no  special  demand 
being  made  at  place  of  payment,  defect,  if  any,  is  cured  by  verdict; 
Woodcock  T.  Oampbeil,  2  Port  460,  not  necessary  to  demand 
payment  of  bond  at  bank  specified,  in  order  to  charge  assignor,  upon 
contract  of  indorsement  made  prior  to  passage  of  act  subjecting 
Ixmds  to  law  nmcbant;  Roberta  t.  Mason,  1  Ala.  370,  place  of 
presentment  having  ceased  to  exist.  Indorsee  of  a  proniiss(»7  note 
Is  not  bound  to  call  upon  makws  for  payment  In  ord^  to  tuM 
Indorsers;  Bond  t.  Storrs,  IS  Oonn.  416,  holding  maker  ot  note 
bound,  although  there  was  no  evidence  of  presentment  at  time  and 
place  set  forth;  Allen  v.  Smith,  4  Harr.  237,  formal  demand  upon 
bank  where  note  is  payable,  unnecessary  as  against  the  maker; 
Butterfield  v.  Kinzle,  1  Scam.  446,  80  Am.  Dec.  ^7,  rule  followed 
and  authorities  collected;  Wood  ft  Ga  v.  Trust  Oo.,  41  IlL  270* 
maker  of  note  not  discharged  by  presentmmit  at  bank,  which  soon 
after  foiled,  there  being  no  payment  of  note  by  bank;  Springfield  t. 
Hlckox,  2  QUm.  250,  rale  applied  to  order  drawn  by  mayor  on  the 
city  treasurer;  Gaines  v.  Manning,  2  6.  Greene,  253,  extending  rule 
to  notes  or  contracts  payable  In  specific  articles;  Wright  v.  Sewall, 
9  Bob.  (La.)  129,  maker  liable  on  note  although  no  demand  made  at 
place  of  payment;  Bacon  v.  Dyer,  12  Me.  22,  holding  maker  of  note 
liable,  and  averment  of  demand  unnecesuiy;  Bowie  v.  Duvall.  1 
GUI  &  J.  18%  avwment  of  demand  of  payment  unnecessary,  where 
note  was  payable  at  house  of  payee  and  plaintiff;  Glasgow  v.  Pratt©, 
8  Mo.  338,  40  Am.  Dec.  144,  acquiescence  of  indorse  In  extension 
of  time  for  payment  of  note,  not  snfl3cient  to  bind  him,  indorsee 
failing  to  present  note  at  place  of  payment;  Henshaw  v.  Insurance 
Oo.,  9  Mo.  339  (335),  no  demand  necessary  upon  note  payable  In 
currency  taken  In  at  certain  office  upon  certain  day;  Glough  v. 
Holden,  115  Mo.  344,  37  Am.  St  Sep.  397,  21  S.  W.  1073,  presentment 
at  place  of  payment  sufflclent,  although  not  presented  to  maker; 
Weed  T.  Van  Hout^  9  N.  J.  L.  191,  17  Am.  Dec.  470,  averment  of 
prMentment  at  partlculu'  place  unnecessary  to  bind  maker;  Park« 
V.  Stroud.  98  N.  T.  384,  60  Am.  Bep.  686,  hi  note  payable  on 
demand,  a  demand  by  letter  is  insufficient  and  statute  of  limitations 
runs  in  favor  of  indorser,  from  time  of  personal  demand,  only; 
Eastmw"  V.  Potter,  4  Vt  315,  24  Am.  Dec.  609,  where  Indorsee  de< 
manded  payment  of  maker  at  the  time  and  place  designated,  without 
having  the  note  with  him,  the  indorser  was  released  from  liability, 
npoi  refusal  of  payment;  Terbell  t.  Downer,  27  Tt  612,  66  Am. 
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Dec.  214,  demand  at  place  of  payment  nnnecesBary  to  bind  acceptor 
of  bill  of  exchange,  collecting  antbortties;  Bank  t.  Ballway  Co^ 

15  Wis.  177,  where  contract  1b  jmyable  at  a  certain  place.  It  Is  not 
aecessary  for  plaintiff  to  make  a  denuind  at  the  place  named.  Cited 
In  note,  4  Am.  Dec.  176. 

Distinguished  In  Barker  t.  Anderson,  21  Wend.  386,  holding 
action  does  not  lie  on  a  bank  check,  against  the  drawer,  until  after 
notice  of  presentment  and  nonpayment;  Apperson  t.  Bynum,  6  Gold. 
348.  where  Indorsee  found  place  of  payment  closed,  he  was  excused 
from  making  farther  demand,  to  charge  the  indorser;  Smith  t. 
Woods.  4  Vt  404,  where  notes  were  paid  to  holder's  agent  at  time 
and  place  spedfled,  and  agent  Kfosed  to  turn  money  ow  to  pttnclpal, 
action  must  be  for  ah  accounting  and  not  on  notes;  Broun  t.  HnU, 
33  Oratt  28,  Indorsement  after  maturity  Is  assignment  merely. 

Bills  and  notes.— If  the  bank  where  a  note  Is  made  payable  Is 
the  bolder,  and  the  maker  nes^ects  to  appear  there  when  Uie  note 
falls  due,  If  the  makw  has  no  funds  tlirae,  formal  demand  Is 

unnecessary  to  bind  Indorsers,  p.  177. 

Rule  applied  In  Ballowell  t.  Curry,  41  Pa.  St.  325,  holding  demand 
sufficient,  note  being  deposited  for  collection  in  ofiQce  of  payment,  at 
which  maker  had  no  funds  at  note's  maturi^;  Bank  t.  Flagg,  1 
HlU  Law  (S.  O.),  180,  the  holder  being  bank  of  payment,  Indmer 
was  bound  without  proof  of  formal  demand.  See  exhaostive  note,  28 
Am.  B^.  62. 

A  demurrer  to  evidence  admits  every  tact  which  the  Jury  may 
reasonably  Infer  from  the  evidence,  and  the  only  question  Is  whether 
the  eridence  la  sufficient  to  maintain  the  issue,  p.  170. 

Cited  and  rule  applied  In  Pleasante  t.  Fant,  22  WalL  121,  22  L. 
783,  where  court  Instructed  jury  that  there  was  no  evidence  to  prove 
partnership:  Van  Stone  v.  StiUweU,  etc,  Co.,  142  U.  S.  134,  35  L.  063, 
12  S.  Ot  183,  sustaining  court  In  overruling  general  demurrer  to 
evidence,  there  being  some  evidence  supporting  piaintifTs  conten- 
tion; Johnson  r.  United  States.  6  Mason.  436.  F.  C.  7,410.  collecting 
authorities;  Dearlng  v.  Smith,  4  Ala.  437,  upon  demurrer  to  evidence. 
Jury  vras  permitted  to  infer  a  fact,  from  evidence  sbovrlng  Its  proba- 
bility; McLean  v.  Ufe  Assurance  Society.  100  Ind.  135,  objections 
to  pleadings  not  waived  by  demurrer  to  evidence;  State  v.  Soper, 

16  Me.  207.  33  Am.  Dec.  667,  sustaining  plaintifrs  refusal  to  Join 
in  general  demurrer,  there  being  a  matter  of  fact  In  controversy; 
Boland  V.  Railroad  Co..  36  Mo.  401.  instmction,  that  upon  the  evi- 
dence plaintiffs  could  not  recover,  is  in  the  nature  of  a  demurrer  to 
the  evidence;  Llnfcous  v.  Hale.  27  Oratt.  671,  upon  demurrer  to 
evidence,  the  court  mnst  make  tbe  same  Inferoice  as  the  Jury 
would  have  been  warranted  In  making;  Booth  v.  Cotton,  18  Tex. 
302,  plaintiff  need  not  Join  in  demnrror  where  facts  are  dlq^nted; 
Fewie  T.  Common  ConncU.  U  Wheat  S24,  6  L.  488^  reveralBf 
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judgment  founded  npon  defective  demurrer;  Pino  t.  Hatch,  1  N. 
Mex.  131,  reversing  Judgment  upon  demurrer  where  the  facts  were 
In  dispute;  Chaves  v.  Chaves,  S  N.  Mez.  216,  6  Fac  832,  where 
Jury  did  not  find  facts  warranted  hj  flie  evidence;  MlUer  v.  B.  O. 
B.  R.  Co.,  17  Fed.  Cas.  30S,  In  definition  of  demurrer  to  evidence, 
ated  in  note,  1  Blackf.  110;  1  Blackf.  S29;  1  Hill,  472;  1  Ind.  228; 
2  Gr.  C.  C.  645,  F.  O.  13,660.  Cited  approvingly,  Cameron  v.  Great 
Northern  Ry.,  77  N.  W.  1018  (N.  Dak.),  holding  a  motion  to  dismiss 
has  the  same  effect 

Distinguished  In  Flckel  v.  Isgrlgg,  10  BIss.  233, 237. 6  Fed.  679,  hold- 
ing It  the  exclusive  province  of  the*Jury  to  weigh  the  evidence;  Cope- 
land  v.  Insurance  Co.,  22  ^ck.  140,  where  plaintiffs  Joined  In  demur- 
rer to  evidence,  there  stin  being  a  dispute  of  fact  at  Issue,  demurrer 
was  Irregular;  Pino  v.  Hatch,  1  N.  Mex.  132,  reversing  Judgment 
upon  demurrer  to  evidence,  It  appearing  that  the  facts  In  question 
were  disputed;  Insurance  Co.  v.  Wilson,  29  W.  Ya.  558,  561,  2  8. 
E.  904,  where  protest  states  that  notice  was  addressed  to  the  in- 
dorsers  at  a  certain  place,  the  court  will  not  Infer  that  such  place 
was  residence  of  Indorser,  denying  Linkons  v.  Hale,  supra. 

Kotlee  of  protest.—  In  absence  of  evidence  to  contrary,  it  will 
be  presumed  that  a  notary  made  proper  presentment  and  gave 
propa  notice  of  dishonor,  pp.  181-182. 

FoUovred  in  Legg  v.  Vlnal,  16B  Mass.  6Q7,  48  N.  B.  510,  holding 
presentment  sufficient  where  note  was  not  shown  to  maker,  he 
making  no  demand  that  It  he  exhibited;  People's  Bank  v.  Scaizo, 
127  Mo.  187,  29  S.  W.  1038,  Inferring  receipt,  by  Indorser,  of  notice 
malted  to  his  address.  Cited  In  ezhanstive  note  on  sufficiency  of 
protest,  96  Am.  Dec.  610. 

11  Wheat  184-101.  6  I*.  448.  UNITED  STATES  V.  VANZANDT. 

Official  honds.— Provisions  of  the  law  requiring  government  offi- 
cers to  make  settlements  at  certain  periods  are  directory  merely, 
and  form  no  part  of  the  contract  with  the  sureties  of  said  officers, 
p.  188. 

This  inindple  Is  affirmed  and  applied  by  the  following  citing  cases: 
Bank  of  United  States  v.  Dandridge,  12  Wheat  81,  89,  6  L.  558,  661, 
holding  directory  a  provision  In  by-laws  requiring  cashier's  bond 
to  be  accepted  as  "  satisfactory,"  and  sureties  bound,  though  there 
was  no  record  of  such  approval;  United  States  v.  Cutter,  2  Curt 
626,  F.  0. 14,911,  sureties  liable  upon  defalcation  of  navy  agent,  who 
was  not  spedally  directed  by  the  president  to  pay  out  this  money^ 
u  required  by  law;  Postmaster-General  t.  Reeder,  4  Wash.  680,  F. 
0. 11,311.  omission  to  commence  suits  against  defaulting  postmaster 
within  the  prescribed  time  does  not  release  sureties;  Postmaster- 
General  V.  Munger,  2  Paine,  107,  F.  O.  11.309,  neglect  of  postmaster- 
generml  to  remove  detanltlng  postmaster,  aa  required  atatute^ 
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does  not  release  sureties;  Woolrldge  t.  HcKenna,  8  Fed.  982,  pro- 
vision reqnlrlng  filing  of  transcript  of  record  of  State  court  upon 
a  certain  day,  not  a  condition  precedent  to  Jnrisdlctlon,  but  directory 
as  mode  of  practice;  Meads  v.  United  States,  81  Fed.  688,  a  rule  of 
the  land  office  regulating  receipt  of  moneys  Is  directory  to  officer, 
and  sureties  are  liable  for  misappropriation  of  money  received  in 
violation  of  rule;  Pickering  v.  Day,  S  Honst  6S2,  96  Am.  Dec.  SOB, 
2  Del.  Ch.  ZT8,  the  giving  of  a  bond  by  revenue  collector  not  a 
condition  precedent  to  bis  an^ority,  but  directory  to  propw  officer 
of  treasury  department;  Bond  v.  Bank,  2  Qa.  106,  regulations  In 
bank  charter  limiting  loans  are>directory.  and  are  no  defense  in 
action  for  loan  contrary  to  regulations;  Stern  t.  People,  102  HL 
660,  failure  of  county  board  to  remove  defaulting  treasurer  no 
defense  in  action  against  sureties;  Kindle  v.  State,  7  Blackf.  688, 
laws  regulating  time  of  settlement  for  county  treasurers  Is  di- 
rectory, and  no  part  of  surety's  contract;  Boone  Co.  v.  Jones,  54 
Iowa,  708,  2  N.  W.  900,  failure  of  supervisors  to  Indorse  th^ 
approval  upon  a  bond  does  not  affect  Its  vaUdity,  the  statute  being 
directory;  State  v.  Hayes,  7  La.  Ann.  121,  constitutional  provision 
that  tax  collector  is  not  eligible  to  any  office  until  he  obtains  dis- 
charge Is  directory,  and  sureties  of  one  holding  office  contrary 
thereto  are  liable;  State  v.  Dunn,  11  La.  Ann.  661,  statute  whereby 
auditor  might  require  district-attorney  to  proceed  against  sheriff 
for  former  default,  directory  m««ly;  Young  v.  State,  7  GUI  &  J. 
2QB,  fiUlnre  to  attest  sheriff's  bond,  as  required  by  atatnte,  does 
not  Invalidate  it  so  as  to  release  sureties;  MUbum  v.  State,  1  Md.  10, 
statute  requiring  bonds  to  be  approved  by  commissioners  Is  a  dnty 
Imposed  upon  them,  but  not  part  of  sureties'  contract;  Detroit  v. 
WebbM",  26  Mich.  200,  ordinance  requiring  monthly  examination  of 
treasurer's  accounts  Is  for  protection  of  city  and  not  of  sureties; 
Oreen  v.  Brandon,  Walk.  (Miss.)  372,  act  of  legislature  extending  time 
for  tax  collector  to  make  returns  doM  not  release  his  sureties; 
State- V.  Atherton,  40  Mo.  217,  failure  of  bank  officials  to  comply 
with  by-laws  requiring  examinations  of  Its  affairs,  does  not  dis- 
charge sureties  of  embezsUng  t^ler;  Converse  v.  Porter,  46  N.  H. 
800;  neglect  of  clerk  to  record  doings  of  selectmen  In  accordance 
with  statute  does  not  affect  validity  of  their  actions;  Oanal  v.  Van 
Vorst.  21  N.  J.  L.  117,  holding  sureties  liable  when  by-laws  of  a 
company  requiring  periodical  examination  of  cashier's  accounts 
were  not  compiled  with;  Oburch  v.  Tedder,  14  Wend.  171,  by-laws 
of  corporation  reaolring  treasurer  to  account  at  stated  periods,  a 
owre  private  regulation,  and  neglect  to  enforce  it  no  defoise  for 
«iiretles;  In  re  M.  ft  EL  B.  R.  Co.,  19  Wend.  148,  election  of  directors 
irUl  not  be  set  aside  because  Inspectors  were  not  sworn  in  the 
form  prescribed  by  statute;  Mayor  v.  Blache,  6  La.  617,  sureties  on 
new  bond  not  released  because  of  failure  of  council  to  call  treasurer 
to  aocount  for  defalcations  of  preceding  term;  Ixtoney  v.  Hughes* 
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M  N.  T.  6U^  S22,  Biutaliiliig  actloD  against  Buretlee,  tieanini 
telling  to  Isane  warrant  agalnat  deUnqnent  wlttiln  required  time; 
VUlage  T.  King,  116  N.  T.  862,  22  N.  B.  661,  extension  of  time  for 
tax  collector  to  return  warrant  does  not  release  bis  sureties;  Ban- 
way  Go.  T.  Shaeffer,  59  Pa.  St  367,  fallnre  ot  coriwratfon  to  enforce 
mle  requiring  regular  statements  from  cashier,  does  not  release  his 
mretlea;  Commonwealth  t.  Holmes,  26  Gratt  775.  776,  extension  of 
Ume  allowed  by  law  for  collector  to  account  does  not  affect  liability 
ot  sureties;  Railroad  Co.  t.  Kasey,  80  Oratt  229.  where  corporation 
Called  to  osforce  nde  for  setUemoit  against  general  agent,  authori- 
ties ccdleeted;  Grown  t.  Commonwealth,  84  Va.  287, 10  Am.  St  Bep. 

4  8.  B.  724.  failure  of  County  treasurer  to  account  as  required 
by  law,  does  not  release  his  sureties;  State  t.  HUl,  17  W.  Va.  463, 
sheriff's  bond  not  vitiated  by  failure  to  add  coudltloD  required  by 
statute.  Cited,  but  without  particular  appUcatlou,  Bethune  t. 
Dosler,  10  Ga.  239,  holding  surety  not  bound  outside  of  his  con- 
tract; United  States  t.  Potter,  27  Fed.  Gas.  60S,  statute  authorizing 
salary  of  an  officer  to  be  held  in  arrears,  forms  no  part  of  contract 
wltii  snretlea.   See  Taluable  note,  46  Am.  Bep.  408. 

Distinguished  In  Boon  Co.  t.  BaUroad  Go..  189  U.  S.  688,  86  L. 
828,  11  S.  Gt  690,  holding  doctrine  does  not  extend  to  municipal 
corporation  where  county  officers  consented  to  release  of  railroad 
company  from  payment  of  taxes;  United  States  v.  De  Vlsser,  10 
Fed.  648,  as  to  warehouse  bonds,  holding  statutes  modifying  the 
ordinary  rights  of  sureties  must  be  regarded  as  part  of  the  contract 
of  suretyship;  State  t.  Boberts,  68  Mo.  287.  80  Am.  Rep.  791,  act 
of  l^dature  extending  time  for  settlement  of  county  coUecton, 
rdeases  sureties  upon  bonds  executed  before  the  change. 

United  States.— Laches  Is  not  Imputable  to  the  goveAiment  and 
It  la  not  responsible  for  the  laches  of  Its  officers,  pp.  188,  190. 

The  citations  collect  a  number  of  cases  affirming  and  Tarlously 
applying  this  mle,  as  follows:  United  States  t.  NlchoU,  12  Wheat 
609,  6  L.  710,  holding  sureties  responsible  for  moneys  retained  by 
their  principal  after  the  termination  of  his  office;  Dox  v.  Post- 
master-General. 1  Pet  826.  7  L.*  163,  sureties  not  discharged  by 
failure  of  postmaster-general  to  commence  suit  against  defaulting 
postmaster  within  the  time  prescribed  by  law;  United  States  t. 
Boyd,  16  Pet  206^  10  L.  718.  sureties  not  discharged  by  failure  of 
treasury  department  to  enforce  regulations  for  the  payment  of 
mtmey  received,  against  defaulting  receive;  Jonea  v.  United  States, 
18  Wall.  663,  21  L.  868,  sureties  of  defaulting  postmaster  liable,  al- 
though postmaster  was  permitted  to  remain  In  office  after  notice 
of  defalcation;  Hart  t.  United  States,  95  U.  S.  318,  24  L.  480,  surettea 
liable  on  distiller's  bond,  where  revenue  collector  permitted  liquor 
to  be  removed  without  paymopt  of  tax,  contrary  to  law;  Hlntnm 
T.  United  States,  106  U.  8.  444.  446.  27  L.  m  211.  1  &  Ot  408k 
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409,  obligors  liable  on  bond  for  payment  of  duties,  where  custom 
officials  neglected  to  collect  the  same,  upon  withdrawal  of  goods; 
United  States  t.  Buduuian,  8  How.  106,  12  L.  1006,  taoldiag  louM 
snstatned  hy  ptacm^  1&  omseqaflnee  of  eommodon's  ordoi^  ao  setoff 
In  snlt  upon  parser's  bond;  United  States  t.  UUltar;  Boad  Oo., 
140  U.  S.  632,  35  L.  571,  11  S.  Ct.  998,  defense  of  lacbes  cannot  be 
set  up  to  (Icrcat  title  of  United  States  to  lands  granted  upon  condi- 
tions not  fiilfllled  by  grantees;  German  Bank  v.  United  States,  148 
U.  S.  579,  37  L.  569,  13  S.  Ct.  705,  the  government  not  liable  for 
registered  bonds,  cancelled  without  authority  of  law,  by  the  regis- 
ter of  the  treasury;  Raymond  t.  United  States,  14  Blatdif.  52, 
.F.  C  11,000.  alleged  ne^lgence  vpon  the  port  of  gaxeaasusat  offi- 
<dsl8  no  bar  to  reeorery  npon  a  paym&8tfflr*B  bond;  United  EHates  t. 
City  of  Alexandria,  10  Fed.  611,  4  Hughes,  549,  government  can 
enforce  agreement  to  deliver  stock,  although  the  secretary  of  the 
treasury  was  negligent  in  making  demand;  United  States  v.  Af!;iiiis. 
54  Fed.  116.  failure  to  preient  claim  against  estate  of  United  States 
marshal,  no  defense  to  action  against  sureties,  authorities  collected; 
Woodruff  T.  Berry,  40  Ark.  260,  State  not  bound  by  contract  made 
1^  ber  offlcera  contrary  to  statnte;  Flckertng  v.  Day*  8  Honat 
96  Am.  Dec.  308.  f  alloie  of  traumry  offlolai  to  dl8<^harge  daCaoHlag 
coHector,  If  negligent,  does  not  bar  action  against  saretles;  State 
V.  Smith,  16  Fla.  188,  State  entitled  to  recover  from  collector's 
sureties,  even  though  the  governor  had  failed  to  remove  him  from 
office  upon  learning  of  his  breach;  Bass  v.  State.  34  La.  Ann.  502, 
a  citizen  lias  no  recourse  against  State  for  damage  sustained  by 
levee  improperly  coustructod  by  State  board;  Newark  v.  Stout,  BS 
N.  J.  L.  40,  18  Atl.  948,  failure  of  council  to  examine  into  coadoet 
of  troasturer  no  defease  to  action  against  snretles;  Seymour 
Van  Oycfc,  8  Wend.  422,  neglect  of  an  ofQctal,  receiving  note  as 
collateral  secnrlty  for  debt  due  the  State,  to  perform  dntles  incident 
to  thus  receiving  note.  Is  no  defense  for  debtor;  Supervisors  v. 
Otis,  62  N.  Y.  95,  sureties  upon  bond  of  county  treasurer,  pot 
released  by  otBeial  neglect  of  supervisors  in  examining  accounts; 
Commonwealth  v.  Baldwin,  1  Watts,  55,  26  Am.  Dec.  34,  Judgment 
lien  of  favor  of  the  commonwealth  not  lost  by  failure  to  enficwM 
within  time  allowed  by  statute;  Oommonwealtta  t.  Bilce,  23  Fa.  SHU 
214,  60  Am.  Dec.  80,  shertff  s  sureties  not  discharged  by  eommts- 
aloners*  neglect  to  retain  money  paid  to  sheriff;  Hoge  v.  Brookover. 
28  W.  Va.  310.  Cited  with  approval,  in  discussion  as  to  whether 
failure  to  docket  Judgment  lien  will  affect  Judgment  in  favor  of  the 
State.  See  note,  5  Am.  Dec.  280;  note,  2  Am.  St.  Itep.  798,  citing 
authorities  to  the  effect  that  defense  that  demand  Is  stale,  of  no 
avail  against  the  government.  Cited  In  collection  of  anthorltlea, 
JTackBon  t.  I^onton.  4  Or.  a  a  261^  F.  0.  T,147;  United  States 
Hosmer.  26  Fed.  Ctes.  877,  a-  gOTemment  security  cannot  be  de- 
■troyed  by  Hie  la<Aee  of  Its  officers:  United  States  t.  Mintnm.  26 
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FM.  Oas.  1278,  snratiei  UaUe  on  bond  for  goods  released  from  mre- 
bouse  before  duties  were  paid  In  fall;  United  States  t.  Wright,  28 

Fed.  Cas.  794,  forbearance,  on  the  part  of  the  government,  does  not 
discbarge  snretles  of  defaulting  postmaster;  Myers  t.  Miller,  81  S. 
E.  983  (W.  Va.),  afQrmtng  rule  arguendo. 

Distinguished.  McHaney  t.  Crabtree,  6  T.  B.  Mon.  107,  dictum  to 
the  effect  that  In  equity  a  surety  will  be  released  when  bis  risk 
Is  increased  without  his  consent;  Hayden  t.  Agent,  et&,  1  Sandf. 
Oh.  198,  neglect  of  State  prlacm  agent  to  enforce  levy  ^n  an  ezecntlon, 
■atlsfled  his  Jndgmrat  as  to  a  Junior  lien  on  real  estate;  United 
States  T.  Sowers.  27  Fed.  Cas.  1277.  decision  of  collector  of  the  port, 
npon  "  rate  and  amount  of  duties,*'  final  anless  an  appeal  Is  taken 
to  secretary  of  treasury  within  ten  days. 

Sureties  are  not  liable  for  the  acts  of  their  principal  after  the 
termination  of  hie  office,  p.  191. 

Cited  to  this  point  In  Bank  t.  Barrington.  2  Penr.  &  Watts,  44, 
holding  office  of  cashier  terminated  by  forfeiture  of  charter,  and 
ori^nal  sureties  not  bound  by  acts  committed  after  revival  of 
charter. 

Hlscellaneoas.— Olted,  Wells-Fargo,  etc.  t.  Walker,  SO  Pac.  860 
(N.  Un.),  as  to  when  sureties  are  bound  for  an  afent^a  wrongful 
acta. 

n  Wheat  192-199,  6  L.  462,  OTIS  v.  WALTER. 

Embargo.—  Collector  acting  htmestly  in  detaining  vessd  for  breadi 
ol.  Is  protected,  p.  199. 

Not  dted. 

11  Wheat  199-21S.  6  L.  454.  HINDERS  LESSEE  v.  L0N6W0BTH. 

Deeds.— Certificate  of  acknowledgment  Is  insufficient  to  prove 
execution  of  a  deed  unless  It  shovra  with  reasonable  certainty  that 

the  acknowledgment  was  properly  made.  p.  208. 

Cited  and  rule  applied  In  Jacoway  v.  Gault,  20  Ark.  194,  73  Am. 
Dec  496,  holding  certificate  Invalid  where  important  statutory 
words  were  omitted;  Edwards  v.  Thom,  25  Fla.  256,  6  So.  713. 
proof  by  subscribing  witness  that  he  saw  mortgagor  aga  and 
acknowledge  Instrument,  not  snfllclent  proof  of  execution;  Den. 
T.  Oelger,  9  N.  J.  L.  281,  certificate  sufficient  the  requirements  of 
the  statute  being  substantially  complied  with. 

AppeaL— In  examining  the  admissibility  of  testimony,  the  party 
e»!eptlng  Is  to  be  confined  to  the  specific  objection  taken  at  the  trial, 

p.  209. 

Cited  and  affirmed  on  this  point  and  the  principle  applied  in  the 
following:  Burton  v.  Driggs,  20  WaU.  133,  22  L.  301,  holding  objec- 
tka  to  copy  of  deposition  '*  that  It  was  not  the  original "  too  Indefinite 
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to  let  In  argument  that  witness  was  alive,  and  secondary  erldenee 

Inadmissible;  Van  Gunden  t.  V.  A.  I.  Oo.,  52  Fed.  S40,  8  U.  S.  App. 
229,  criticising  connsel  for  failure  to  observe  rule  of  court  In  accord- 
ance with  this  practice;  Bnsh  v.  French,  1  Ariz.  Ter,  126.  holding 
general  objection  that  testimony  offered  Is  Inadmissible  without 
spedfylng  grounds,  does  not  raise  an  Issue,  and  collecting  authori- 
ties; Board  of  Bdncation  t.  Eeenan,  65  Cal.  645,  where  a  part  of  a 
mass  of  complex  evidence  was  admissible,  It  was  error  to  ex<dnde 
the  whole;  Doqne  v.  Cummins,  11  Oonn.  169,  the  court  would  not 
presume  that  certain  book  entries  were  made  without  defendant's 
authority,  there  being  no  objection  to  that  effect;  Oale  v.  Sbillock. 
4  Dak.  194,  29  N.  W.  666,  where  the  record  of  au  Instrument  offered 
in  evidence  did  not  show  notarial  seal,  an  objection  cannot  be  raised 
In  appellate  court;  Jamison  v.  Bagot,  106  Mo.  256,  16  S.  W.  701,  evi- 
dence admitted  In  another  trial  for  same  purpose,  parttee  cannot 
urge  a  specific  objection  against  It;  Allen  v.  SmlOi,  12  N.  J.  L.  168, 
refusing  to  examine  ^ception  to  declaration  not  raised  at  trial; 
Oliver  V.  Phelps,  20  N.  J.  L.  183,  general  exceptions  not  considered, 
authorities  collected  and  reviewed;  Fowler  v.  Stonum,  6  Tei.  74, 
no  objection  having  been  taken  to  admission  of  a  verdict  without 
the  Judgment,  there  was  no  error;  Norton  v.  Mitchell.  13  Tex.  61, 
where  objection  made  to  admission  of  a  document,  without  stating 
any  grounds,  the  court  Inferred  that  no  objection  had  been  taken; 
McNnlty  T.  Batty,  2  Plnn.  60,  refusing  to  permit  specific  objections 
to  the  admission  of  a  document  objected  to  in  general  terms  below; 
dissenting  opinion,  Harrison  v.  Nixon,  9  Pet  635.  0  Z«.  220,  objecting 
to  remanding  bill  to  Circuit  Court  for  amendment,  no  objection  hav- 
ing been  made  to  the  omission;  dissenting  opinion,  Coles  v.  Kelsey, 
2  Tex.  562,  declaring  Judgment  should  not  have  been  reversed  be- 
cause of  insufficient  petition  to  which  there  was  no  objection  below, 
authorities  collected;  Stato  v.  Hope,  100  Mo.  366, 13  S.  W.  402,  8  L.  B. 
A.  612  and  n.,  no  error  in  overmllng  general  objection;  Ven  v. 
O^ger,  9  N.  J.  Xfc  238,  objection  to  verdict  on  the  ground  that  Illegal 
evidence  had  been  admitted. 

Distinguished  in  S.  G.  D.  B.  R.  Co.  v.  Murray,  3  N.  Mex.  419,  9 
Fac.  873,  where  objection  was  made  to  evidence  at  a  later  stage 
In  the  proceedings,  after  It  bad  been  submitted  to  the  Jury. 

Fraudulent  eonv^anoeB.— Judgments  against  a  grantor  are  ad- 
missible to  Impeach  a  deed  as  fraudulent,  p.  210. 

This  rule  followed  in  Johnston  v.  GiU,  27  Qratt.  697.  where  a  volw- 
tary  deed  to  wife  of  grantor  was  attacked  for  fraud. 

Brldenoe.—  While  a  mere  Judgment  Is  not  evidence  of  an  Indebted- 
ness earlier  than  the  dato  thereof,  such  indebtedness  may  be  shown 
by  the  accounts  i^on  which  judgment  is  founded,  being  a  matter 
(NC  record,  p.  211. 

This  ruto  followed  in  Hlckoz  v.  BOUott  11  Sawy.  640,  27  Fed.  844, 
holding  proceedings,  ^or  to  conveyance  of  property  by  creditor. 
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competent  evidence  to  prove  Indebtedness;  Arnett  T.  Ooffey*  1  Ooto. 
App.  38,  27  Pac.  615,  where  the  fact  that  a  debt  existed  prior  to 
Judgment  was  established  by  the  pleadings.  Oited,  argnoido,  Jami- 
son T.  Bagot,  106  Mo.  265,  16  &  W.  701. 

rrandulent  conveyances.—  A  voluntary  deed  may  be  declared  void 
as  to  antecedent,  but  not  subsequent,  creditors  unless  made  wlOi 

fraudulent  Intent,  p.  211. 

Numerous  cases  have  cited,  affirmed  and  applied  this  principle, 
as  follows:  Parish  v.  Huiphee,  13  How.  100,  14  L.  68,  setting  aside 
settlement  upon  wife  and  children,  by  one  heavily  Indebted  at  the 
time;  Humes  v.  Scruggs,  94  U.  &  28.  24  L.  6S,  setting  aside  deed 
to  wife,  grantor  being  In  state  of  bankruptcy;  Sedgwick  t.  Place, 
6  Ben.  186,  6  Bank.  Reg.  168,  F.  O.  12,620.  holding  valid,  as  against 
subsequent  creditors,  conveyance  for  benefit  of  wife,  husband  being 
solvent,  and  without  fraudulent  intent;  In  re  Ralnsford,  6  Bank. 
Reg.  383,  20  Fed.  Cas.  180,  conveyance  to  relative  for  nominal  con- 
sideration, by  one  heavily  Indebted,  invalid,  and  debtor's  discliai'ge  In 
bankruptcy  annulled;  Smith  v.  Kehr,  2  DUl.  60,  F.  O.  13,071,  7  Bank 
Reg.  104,  settii^  aside  deed  of  trust  In  fraud  of  creditors  for  benefit 
of  wife,  and  admitting  subsequent  creditors;  Oato  v.  Ea8ley,^2  Stew. 
221,  setting  aside  as  fraudulent,  voluntary  settlement  In  favor  of 
children;  Bertrand  v.  Elder,  23  Ark.  500,  502,  declaring  void  as  to 
creditors,  a  deed  of  gift  by  a  person  largely  indebted;  Drlggs  v.  Nor- 
wood, 60  Ark.  47,  7  Am.  St.  Rep.  81,  6  S.  W.  324,  declaring  fraudu- 
lent and  void  as  to  subsequent  creditors,  a  voluntary  deed  made  by 
an  Insoivrait,  there  being  other  circumstances  showing  fraudulent 
intent;  Benton  v.  Jones,  8  Conn.  191,  deed  of  a  person  without 
fraudulent  intent  for  benefit  of  creditors,  valid  against  a  subsequent 
creditor;  Converse  v.  Hartley,  31  Conn.  379,  a  deed  not  fraudulent  in 
fact,  valid  as  to  subsequent  creditors;  Emerson  v.  Bemis,  69  111.  540, 
holding  void,  as  to  existing  creditors,  conveyance  of  embarrassed 
debtor  to  his  wife;  Patterson  v.  McKInney,  97  111.  47,  conveyance 
by  person,  while  In  embarrassed  condition,  void,  but  his  conveyance 
founded  upon  agreement  to  convey,  while  perfectly  solvent,  valid 
as  to  creditors;  O'Brien  v.  Ooolter,  2  Blackf.  424,  setting  aside  deed 
to  children,  made  with  intent  to  defraud  creditors;  Alston  v.  Bowles, 
13  Fla.  141,  voluntary  conveyance  to  wife  prima  fade  evidence  of 
fraud,  and  void  as  to  representatives  of  deceased  partner,  as  well 
as  to  general  creditors;  Worthlngton  v.  Shipley,  5  Gill,  457,  a  volun- 
tary conveyance  of  negro  slaves  by  one  loaded  with  debts,  void; 
Henry  v.  Fullerton,  13  Smedes  &  M.  635,  a  voluntary  conveyance  In 
fraud  of  subsequent  creditors  void;  Catcblngs  v.  Maidove.  89  Miss. 
668,  voluntary  assignment  of  chose  In  action  by  person  in  state 
(tf  Insolvency  Is  viUd;  Carlisle  v.  Rich,  8  N.  H.  48,  voluntary  deed 
by  one  solvent,  but  liable  as  surety  on  bond.  Is  fraudulent;  Coolidge 
T.  Melvln,  ^  N.  H.  626,  a  conv^ance  with  a  secret  trust  reserved 
tB  TwdOT,  tendnlent;  Carpenter  v.  Roe,  10  N.  Y.  280^  voluntary  deed 
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of  trust  firandnlent,  grantor  being  heavily  Indebted  and  engaged 
In  perilous  specnlalion;  Brlce  v.  Myars,  6  Ohio,  12S,  a  Toluntary 
conreyance  fraudulent,  the  property  being  necessary  to  secure 
creditor;  Crumbaugh  t.  Kugler,  2  Ohio  St  378,  879,  setting  aside 
Tolnntary  conveyances  made  by  one  largely  Indebted;  Phillips  v. 
Wooster,  36  N.  T.  414,  sustaining  conveyance  procured  for  wife,  by 
husband  not  indebted,  as  against  subsequent  creditors;  Hunters  t. 
W^te,  8  Oratt  41,  64,  voluntary  settlement  one  greatly  Involved 
void  as  to  existing  creditors,  authorities  collected  and  reviewed; 
Johnston  v.  Zane,  11  Gratt  558,  561,  voluntary  deed  for  benefit  of 
grantor's  family,  valid  as  to  subsequent  creditors.  In  absence  of 
fraud;  Lochard  v.  Beckley,  10  W.  Va.  103,  setting  aside  voluntary 
conveyance  upon  proof  of  actual  fraud;  Pike  v.  Miles,  23  Wis.  168, 

90  Am.  Dec.  150,  sustaining,  as  against  subsequent  creditors,  volun- 
tary settlement  upon  wife,  tiie  same  being  reasonable  and  without 
fr^nduloit  intent  Cited,  but  without  particular  application  of  tiie 
rule.  In  Candee  v.  Lord,  2  N.  T.  276,  51  Am.  Dec.  297,  approving 
generally  the  doctrine  that  a  fraudulent  Judgment  is  void  as  to 
subsequent  creditors;  arguendo,  Cosby  v.  Boss,  3  J.  J.  Marsh.  290, 
20  Am.  Dec.  140,  deed  transferring  nothing  which  creditors  might 
claim.  Cited,  but  not  In  point  Beverly  v.  Burke,  9  Qa,  447.  54  Am. 
Dec.  356;  State  v.  Brette,  6  La.  Ann.  662,  arguendo,  Malloney  v. 
Horan,  49  N.  Y.  121,  10  Am.  Bep.  841.  See  note,  1  WaU.  Jr.  121. 
F.  O.  474. 

Dlstlnguisbed  in  Clarke  v.  White,  12  Pet  198.  9  L.  105S.  sustain- 
ing deed  to  children,  as  against  creditors  who  made  a  composition 
with  full  knowledge  of  the  conveyance;  Barker  v.  Barker's  Assignee, 
2  Woods,  90,  F.  C'  986,  12  Bank.  Reg.  477,  holding  no  actual  fraud 
in  deed  by  person  In  easy  circumstances  to  son,  but  deed  set  aside 
for  constructive  fraud,  it  not  being  recorded  as  required  by  statute; 
Clayton  v.  Brown,  17  Ga.  220,  possession  by  husband  of  personal 
property  conveyed  to  trustee  for  benefit  of  wife  and  children,  no 
evidence  of  traai;  Peppo  v.  Carter.  11  Mo.  544,  voluntary  convey- 
ance of  a  lot  by  parent  In  pmsesslon  of  much  valuable  property  no 
proof  of  fraud  against  subsequent  creditors. 

Fraudnlent  conveyances.--  A  conveyance  without  valuable  consid- 
eration is  presnmptlve,  but  not  conclusive  evidence  of  fraud  against 
existing  creditors,  and  the  presumptiott  may  be  rebutted,  ro*  218, 
214. 

The  following  cases  afi3rm  and  apply  this  rule:  Lloyd  v.  Fulton, 

91  U.  S.  485, 23  L.  865,  upholding  conveyance  where  creditor  retained 
property  greatly  exceeding  the  amount  of  his  debte;  Magnlac  v. 
Thompson,  1  Bald.  856,  868,  F.  a  8,956,  a  bona  fide  conveyance  In 
constdmtion  of  marriage,  valid  against  existing  creditors;  Morgan 
V.  Hecker,  74  Cal.  642,  16  Pac.  318,  a  reasonable  gift  from  husband 
to  wife,  made  while  solvent  and  without  fraudulent  intent  Is  valid; 
Weed  V.  Davis,  25  Qa.  686,  sustaining  charge  of  court  below,  that 
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a  person  In  debt  may  tat  good  faltii  make  a  Tolnntaiy  conveyance 
of  part  of  bis  property;  Morltz  t.  Hoffman,  35  111.  5B6,  sustaining 
deed  In  trust  for  wife  upon  proof  of  donor's  solvency  and  circnm- 
stances  showing  absence  of  fraudulent  Intent;  Garson  v.  Foley,  1 
Iowa,  527,  where  grantor  by  voluntary  conveyance  had  sufficient 
property  to  pay  bis  debts,  no  fraud  was  presumed;  Clayton  v.  Brown, 
17  Ga.  220,  possession  by  husband  of  personal  property  conveyed  to 
trustee  for  benefit  of  wife,  no  evidence  of  fraud;  Howe  v.  Ward,  4 
He.  206,  evidence  showing  fraudulent  taitentlon  proporly  admitted, 
and  Judgment  ordered  on  the  verdict;  Hapgood  t.  Fisher,  84  Me. 
408,  56  Am.  Dec.  66Q,  sale,  where  contract  for  future  support  was  a 
part  consideration,  not  fraudulent,  vendor  having  retained  sufficient 
property  to  pay  his  debts;  French  v.  Holmes,  67  Me.  190,  in  gift  of 
personal  property  to  wife  and  son,  presumption  of  fraud  rebutted 
by  evidence  showing  property  to  be  of  Insignificant  value,  and 
absence  of  fraudulent  Intent;  Atkinson  v.  Phillips,  1  Md.  Cb.  510. 
voluntary  conveyance  to  grantor's  wife  set  aside  upon  proof  that 
he  was  largely  Indebted,  no  proof  being  offered  that  he  retained 
sufficient  means  to  pay;  Williams  v.  Banks,  11  Md.  227,  the  burden 
of  proof  Is  upon  the  grantee  to  show  absence  of  fraud;  Briggs  v. 
Parkman,  2  Met  264,  37  Am.  Dec.  91,  presumption  of  fraud  in  mort- 
gage of  personal  property,  mortgagor  retaining  possession,  rebutted 
by  evidence  that  agreement  was  bona  fide;  Lerow  v.  Wllmartb,  9 
Allen,  386.  approved  and  autborlties  collected;  Michigan  Trust  Go.  v. 
Adams,  109  Mich.  188,  66  N.  W.  1095.  fraud  not  sustained  by  faUnre 
of  wife  to  record  deed  from  bneband.  It  appearing  that  he  retained 
sufficient  to  pay  his  debts,  and  recordli^  was  omitted  through  in- 
advertence; Fllley  V.  Register,  4  Minn.  402,  77  Am.  Dec.  529,  whether 
a  voluntary  deed,  not  fraudulent  upon  its  face,  is  In  fraud  of  credit- 
ors is  a  question  of  fact  for  Jury;  Wilson  v.  Kohlbelm,  46  Miss.  366, 
372,  sustaining  deed  from  father  to  son  where  circumstances  did 
not  establish  fraud,  and  collecting  and  reviewing  authorities;  lAne 
T.  Kingsbury,  11  Mo.  409,  every  drcnmstance  tending  to  show 
grantor's  pecuniary  condition  at  time  of  conveyance  Is  admissible; 
Foment  v.  Bailey,  48  N.  EL  124,  a  conveyance  in  consideration  of 
Mood  and  affection  by  one  not  In  embarrassed  circumstances  valid, 
if  bona  fide,  which  Is  a  question  for  the  Jury;  Seward  v.  Jackson, 
8  Cow.  423.  434,  461,  presumption  of  fraud  In  voluntary  settlement 
upon  children  may  be  rebutted,  and  question  of  fraud  Is  for  a  Jury, 
authorities  reviewed;  Jackson  v.  Peck,  4  Wend.  303,  enstalnlng 
conmyance,  there  being  no  proof  of  fraud,  nor  that  grantor  was 
embarrassed  by  debt;  Pell  v.  Tredwell,  5  Wend.  696,  a  family  settle- 
ment win  not  be  set  atide  In  favor  of  creditor  by  whose  advice  It 
was  made,  and  who  was  secured  for  money  due  him;  Babcock  v. 
Bckler,  24  N.  T.  630,  631,  634,  conveyance  to  wife  valid,  grantor 
being  in  prosperous  circumstances  and  hidebted  to  the  wife;  Dygert 
T.  Bemerschnider,  82  N.  T.  642, 648,  a  conveyance  made  in  ctmsldeifr 
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tfon  ot  marriage  valid  aa  against  creditor  of  husband;  I>iinlap  t. 
Hawkins,  59  N.  7.  846,  presnmptton  of  frand  overcome  bj  evidence 
of  solvency  and  ability  to  pay  debts;  Chambers  v.  Spencer,  5  Watts, 
408,  sustaining  conveyance  to  daughters,  the  fatiier  retaining  anffl- 
deait  to  pay  his  debts  at  the  time;  Townaend  v.  Maynard,  45  Pa.  St 
200,  sustaining  settlement  upon  wife  before  debt  existed,  wliere  Jury 
foond  there  bad  been  no  fraud;  Preston  v.  Jones,  50  Pa.  St  G5,  a 
conveyance  by  a  father  to  his  sons  In  conalderatlon  of  an  agreement 
w  ttaelr  part  to  pay  bis  debts,  Is  not  void  as  to  snbseanent  creditors; 
Oonley  v.  Bentley,  87  Fa.  St  47,  property  accumnlated  by  Industry 
of  a  wife,  and  retained  as  ber  own  with  husband's  consent.  Is  a 
valid  gift  as  against  his  creditors;  Vance  v.  Smith,  2  Helsk.  351, 
where  a  person  conveyed  all  his  property  for  the  benefit  of  bis 
creditors,  the  anrplus  to  go  to  his  wife,  held  valid  against  sabse- 
qnent  creditors;  Bryant  v.  Kelton,  1  Tex.  424,  possession  of  property 
by  vendor  Is  not  frand  per  se,  whether  there  was  fraud  a  question 
for  the  Jury;  Brackett  v.  Walte.  4  Vt  399.  grantor  by  voluntary 
deed,  retaining  property  greatly  In  excess  of  his  liabilities,  not  pre- 
sumed  to  Intend  frand;  dissenting  opinion.  Tan  Wyck  v.  Seward,  18 
Wend.  401,  where  assignor  of  a  Judgment  made  a  voluntary  convey- 
ance, presumption  of  fraud  should  be  rebutted  by  fact  that  property 
against  which  Judgment  was  lien  was  of  greater  value  than  amount 
of  Judgment;  Jones  v.  Clifton,  2  Flipp.  194,  F.  C.  7,457,  voluntary 
deed  to  wife  by  husband  free  from  debt,  and  not  contemplating 
bankruptcy,  Is  valid,  although  power  of  revocation  was  reserved. 

Olted,  but  without  particular  application  of  the  rule.  In  Stewart 
T.  Johnson,  IS  N.  J.  L.  90,  holding  wife  competent  to  lmi>each  hus- 
band's deed  as  fraudulent  Cited,  arguendo,  4  HIU,  809,  812,  In  dis- 
senting opinion,  possession  of  property  by  vmdor  fraudulent  and 
burden  of  proof  upon  person  claiming  by  sale;  Botts  v.  Cozlne,  1 
Hofif.  Oh.  86,  where  bill  was  not  framed  so  as  to  Justify  decree  upon 
grounds  of  fraud;  Thompson  v.  Hammond,  1  Bdw.  Gh.  499,  It  being 
determined  that  by  reason  of  other  facta  grantee  under  voluntary 
conveyance  had  no  title.  If  said  conveyance  were  valid;  arguendo, 
Oarr  v.  Breese,  81  N.  T.  091,  as  supporting  this  prlndple.  See  valu- 
able notes,  14  Am.  Dec.  706, 14  Am.  St  Bep.  746. 

Distinguished  in  Smith  v.  Lowell,  6  N.  H.  70,  holding  evidence  that 
eraveyance  was  given  as  security  not  sufficient  to  rebut  presump- 
tion of  frand  arising  from  the  circumstances;  Hutchison  v.  Keltey, 
1  Bob.  182,  89  Am.  Dec.  256.  where  Jury  found  fraud  In  fact  Denied 
In  Lockhard  v.  Beckley.  10  W.  Va.  09,  holding  a  voluntary  convey- 
ance absolutely  void  as  to  existing  creditors. 

Prandnlemt  conveyances.—  Where  a  deed  is  assailed  for  fraud  It 
li  competent  to  sustain  its  validity  by  parol  proof  of  other  consldeta- 
Hm,  not  InconalBtent  with  the  consideration  expressed,  p.  214. 

Olted  In  Graham  v.  Lockhart,  8  Ala.  24.  admitting  evidence  show- 
iag  a  difference  between  thing  described  as  the  consideration,  and 
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that  npoD  -which  the  deed  was  based;  Gordon  t.  Tweedy,  71  Ala.  210^ 
where  It  was  shown  that  condderatlon  was  notes  instead  of  cash, 
and  different  stock  from  that  recited;  Bennett  t.  Solomon,  6  OaL 
137,  where  an  assignment  of  mortgage  recited  money  consideration, 
parol  erldence  admitted  to  prove  the  assignment  was  made  in  con- 
sideration of  marriage;  Gowud  t.  Waters,  98  Mass.  609,  admitting 
parol  evidence  to  fix  compensation  for  services  nndw  an  agreement 
to  sell  property.  Cited,  without  particular  application,  in  dictum  to 
the  effect  that  a  larger  consideration  might  be  shown;  Scoggin  v. 
Scbloath,  16  Or.  383,  15  Pac.  636,  where  a  deed  was  for  a  money 
couslderatiou,  evidence  admissible  to  prove  that  a  larger  sum  was 
in  fact  paid. 

Dlstingnished  in  McGhee  v.  Bnmp.  87  Ala.  658,  admitting  parol 
evidence  sbowli^  a  contract  to  be  an  excliai^  and  not  a  sale; 
Bnrrage  v.  Beardsley.  16  Olilo.  442,  446,  47  Am.  Dec  883.  885,  deed 
purporting  to  be  executed  for  a  valuable  consideration,  cannot  be 
supported  1^  consideration  of  love  and  affection. 

Bankrnptey.—  It  is  no  fraud  upon  creditors  for  a  debtor  to  have 
paid  one  and  left  others  unpaid,  214. 

This  principle  applied  In  Rowland  v.  Plummer,  50  Ala.  186,  where 
husband  transferred  a  security  to  his  wife,  she  being  a  bona  fide 
creditor  for  debts  due  her  separate  estate. 

Miscellaneous.—  Cited  in  Hnlf ord  v.  Peterson,  86  N.  J.  L.  186,  to 
point  that  courts  of  law  will  set  aside  dee^  In  fraud  of  creditors. 

11  Wheat.  215-220,  6  L.  468,  LITTLEPAOB  v.  FOWLBB. 

Public  lands.—  In  entering  public  lands,  the  locative  calls  should 
be  spedflc,  so  as  to  enable  a  snbsequoit  locator  to  discover  and 
identify  them  by  ndng  ordinary  diligence,  p.  217. 

This  doctrine  approved  In  McNeel  v.  Herold,  11  Gratt  314,  order- 
ing a  new  trial  that  Jury  might  determine  whether  the  land  might 
be  Identified  by  the  objects  named  in  the  description.  Olted,  but 
not  In  point,  Wakeman  v.  Sherman,  9  N.  Y.  93. 

PubUo  lands.— ^e  sense  In  which  an  enterer  of  public  lands 

uaes  the  reference  to  distance  may  be  gathered  from  his  language, 
or  Inferred  from  the  habits  of  men,  and  the  state  of  the  country, 
pp.  218,  219. 

Applied  in  Kimball  v.  Semple,  26  CaL  461,  holding  aoestton  as  to 
wbettier  distance  should  be  measured  In  a  straight  or  meandering 
line  should  be  determined  by  the  intention  of  the  parties  at  the  time. 

11  Wheat  226-286,  6  L.  460,  TATLOB  v.  OWING. 

Public  lands.—  Entry  must  describe  with  snffldent  accural  to  be 
found  and  known  by  others,  and  to  differentiate  the  dalm  from 
other  lands,  p.  236. 

Olted  In  Jackson  v.  Adams.  7  Wend.  868,  but  not  in  point 


Digiiized  by 


U  Wheat  287-2B7 


Notes  on  U.  8.  Beporta, 


11  Wheat.  287-SB7.  6  L.  46S,  PBBKINS  V.  HABT. 

IndelaltatuB  usuxnpsit  will  lie  If  a  spedal  agreement  has  been 
wholly  performed,  or  Its  execution  prevented  b7  defradant.  cur  hf 
consent  of  both  parties,  or  fully  performed  In  respect  to  any  distinct 
subject  Included  In  it,  pp.  260,  261. 

Cited  and  followed  in  Davis  t.  Ayres,  9  Ala.  293,  holding  party 
might  recover  on  contract  of  service,  employer  refusing  without 
sufficient  canse  to  permit  the  service  to  be  rendered;  Dukes  t. 
Lowte,  13  Ala.  459,  plaintiff  entitled  to  recover  upon  special  parol 
contract  of  sale,  by  Indebitatus  assumpsit;  lUcbmond  v.  Railroad 
Oo.,  33  Iowa,  494,  right  of  recovery  accrued  at  once  UfKin  refusal 
of  railroad  to  give  elevator  company  the  handling  of  grain  as  per 
contract;  Ridgeley  v.  Crandall,  4  Md.  441,  plalntlfit  entitled  to  recover 
In  accordance  with  award  made  by  commissioners  appointed  to 
divide  property,  having  executed  deeds  as  required;  Bloulton  v. 
Trask.  9  Met  680,  a  person  contracting  to  labor  for  a  year  for  a  fixed 
sum.  being  discharged  without  sufflcient  cause,  m^  recovn  for 
time  served;  Buffkln  v.  Baird,  73  N.  C.  293,  a  party  to  contract,  for 
the  sale  of  land,  who  prevented  Its  performance,  is  liable  to  the 
other  party  for  labor  and  expense  Incurred;  Newman  v.  McGregor, 
5  Ohio,  352,  24  Am.  Dec.  295,  where  a  special  contract  for  services 
was  waived  by  the  parties,  a  plaintiff  entitled  to  recover  for  value 
of  his  labor;  dissenting  opinion,  5  Ohio,  433,  «*i<<imiTtg  assumpsit 
should  lie  for  labor  and  Improvemoits  made  upon  land  by  one  hold- 
ing under  Indefinite  parol  agreement  to  purchase;  The  Isaac  Newton, 
Abb.  Adm.  31.  F.  0.  7,089,  where  consideration  was  to  be  jnUd  by 
Installments  as  the  work  advanced. 

Distinguished  In  GIvham  v.  Dalley,  4  Ala.  340,  agreement  of  over- 
seer to  serve  for  a  year  for  a  certain  consideration  Is  a  condition 
precedent,  and  upon  his  death  his  personal  representative  cannot 
recover  pro  rata;  Railroad  Co.  v.  Pressley,  40  Miss.  71,  action  In 
Indebltatiu  assumpsit  In  case  of  executory  special  contract;  San- 
bom  V.  Emerson,  12  N.  H.  62,  an  express  contract  of  indemn!^  con- 
ttUnlng  nothing  more  than  the  law  would  imply  may  be  declared  In 
Indebttatns  assumpsit,  or  upon  special  contract;  Halgh  v.  United 
States  Building  and  Loan  Association,  19  W.  Ya.  802,  upon  with- 
drawal of  member,  the  common  counts  held  sufflcient  for  recovery 
of  money  paid  In;  Jackson  v.  Cleveland,  15  Wis.  112,  where  it  ap- 
peared from  terms  of  contract  for  railroad  work  that  an  entire  per- 
formance was  not  a  condition  to  compoisation,  contractinr  might 
recover  for  work  done. 

Contracts.—  Where  an  agreement  embraces  a  number  of  distinct 
subjects,  capable  of  being  separately  executed  and  closed,  each 
matter  will  be  considered  as  a  sq»arate  agreemrat  aiter  It  is  closed, 
pp.  250,  2S1. 

Cited  and  rule  followed  In  Woodside  v.  Insurance  Office,  34  Fed. 
284,  construing  Insurance  policy  on  personal  effects  as  a  severable 
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contract  upon  vblcb  Imnrar  lecoTor  tm  eatih  artlde  lost; 
Hlgbam  T.  Harrlb,  108  Ind.  2B6,  8  N.  B.  260,  wbere  a  contract  of 
settlement  contained  Independent  matters,  the  Injured  party  retains 

his  rights  as  to  them,  though  Impeaching  account  for  fraud;  Dtbol 
et  al.  T.  Mlnott,  9  Iowa,  406,  contract  for  painting  certain  number 
of  houses  at  so  much  per  bouse  is  a  severable  contract;  Richmond 
V.  D.  A.  8.  0.  B.  R.  Co.,  33  Iowa.  494;  Insurance  Co.  t.  York,  48 
Kan.  493.  30  Am.  St.  Bep.  316,  29  Pac.  588,  contract  of  Insurance 
unbracing  dwelling  and  furniture,  divisible;  Broumel  v.  Bayner,  68 
Hd.  50,  contract  for  grading  certain  streets  divisible;  Menlll  t. 
Agricultural  Ins.  Co.,  73  N.  T.  464.  29  Am.  Rep.  198.  poUcjr  on  dis- 
tinct classes  of  property,  separately  valued,  a  divisible  contract; 
Coleman  &  Co.  v.  Insurance  Co.,  49  Ohio  St  324,  34  Am.  St  Bep. 
571.  31  N.  E.  281, 16  L.  E.  A.  177,  to  the  same  efTect;  Wolf  v.  Welton, 
30  Pa.  St  204,  partner's  contract  to  pay  partnership  debts  severable, 
and  separate  actions  may  be  brought  upon  each  breach;  Smith  t. 
Crosby,  47  Tex.  129,  a  contract  to  locate  and  secure  patents  to  land 
upon  several  certificates  divisible,  one  certificate  being  Invalid  and  no 
patent  obtained  thereon;  Canton  Ins.  OflBce  t.  Woodslde.  90  Fed.  804, 
a  marine  policy  on  personal  effects  should  be  applied  distrlbutively, 
and  a  stipulation  warranting  free  from  all  average  does  not  exempt 
insurer  merely  because  a  few  articles  were  saved. 

Distinguished  in  Stokes  v.  Baars.  18  Fla.  660,  holding  contract  to 
deliver  a  certain  quantity  of  timlwr,  subject  to  certain  condlttons, 
an  entire  and  not  a  severable  agreement 

Contracts.—  Where  a  general  Indebitatus  assumpsit  Is  brought 
upon  a  special  agreement  that  agreement  may  be  given  in  evidence 
by  defendant  for  the  purpose  of  lessening  pliUntifTs  damages,  pp. 
252,  258. 

Cited  and  followed  In  Schwartzel  v.  Karnes,  2  Kan.  App.  787,  44 
Pac.  42,  where  attorney  sued  for  services,  producing  testimony 
fixing  a  certain  value,  defendant  permitted  to  show  a  contract  tar 
a  lesser  amount 

Account  stated.— A  settied  account  Is  only  pHma  facie  evidence 
of  Its  correctness  at  law  or  in  equity,  It  concludes  nothing  as  to 
Items  not  stated  In  It,  and  may  be  Impeached  by  proof  of  fraud 
or  mistake,  p.  258. 

Cited  and  rule  followed  In  Wiggins  v.  Burkham.  10  Wall.  182,  19 
L.  886,  holding  an  account  rendered  and  not  objected  to  within  a 
reasonable  time,  admitted  to  be  prima  fade  correct;  Oil  Go.  v.  Tan 
Qtten,  107  U.  S.  884,  27  L.  822,  1  S.  Ct  186,  Instructions  In  accord- 
ance with  above  rule  proper,  the  Jury  finding  mistake  In  settlement; 
Baker  v.  Blddle.  1  Bald.  418,  423,  F.  C.  764,  rendered  account  closed, 
there  being  no  fraud  and  plaintiff  acquiescing  until  statute  of  limi- 
tations barred  his  remedy  at  law;  Pulliam  v.  Pulllam,  10  Fed.  56, 
F.  a  ll,46Sa.  ^ecutor's  account  no  bar  to  devisee's  nemety  tot 
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losses  caused  by  mismanagement;  Talcott  t.  Cbew,  27  Fed.  279,  an 
accoant  not  objected  to  within  a  reasonable  time,  an  account  stated, 
and  binding  upon  defendant  In  absence  of  Impeaching  evidence;  Tb^ 
Serapis,  37  Fed.  439,  clause  in  ship's  charter  that  all  claims  on 
charterer  shall  cease  after  settlement,  does  not  prevent  correction  of 
errors  in  the  settlement;  Baxter  t.  Card,  SO  Fed.  107.  the  acceptance 
of  a  note  by  master  ai  balance  dne  under  a  charter-party  did  not 
preclude  correction  of  the  account;  Roberts  v.  Tottea,  18  Ark.  818, 
settlement  of  partnership  accounts  conclusive  upon  d^ndant  onlll 
Impeached  for  fraud  or  mistake;  Goodwin  v.  Insurance  Co.,  24  Conn. 
603,  where  directors  voted  to  allow  a  claim  through  ignorance  that 
it  bad  been  settled,  concealment  of  this  fact  was  fraud  and  de- 
feated plalnttfFs  claim;  Slnnej  v.  People,  8  Scam.  360,  account 
settled  by  board  of  pnblic  works  may  be  opened  by  showing  fraud 
or  mistake;  Bond  t.  Markstram,  102  Micih.  16,  60  N.  W.  288,  record 
in  former  suit  between  the  same  parties  is  not  conclnslTe  that  any 
fact  involved  In  the  second  suit  was  litigated  and  set  at  rest;  Whar- 
ton V.  Anderson,  28  Minn.  305,  0  N.  W.  862,  an  account  rendered 
through  mistake,  greatly  reducing  the  amount  really  due,  there 
being  no  consideration  for  such  reduction,  not  admissible  In  evi- 
dence; McKlnster  v.  Hitchcock,  19  Neb.  104,  26  N.  W.  706,  aUega- 
tlons  1^  defendant  that  plaintiffs  fraudulently  failed  to  credit  him 
with  deposits  snffldent  to  vitiate  stated  account.  If  proven;  Uddd 
V.  McYickar,  11  N.  J.  L.  46, 19  Am.  Dec.  371.  revising  an  administra- 
tor's account  settled  by  Orphan's  Court  against  objections  o^ 
heirs;  Swayze  v.  Swayze,  37  N.  J.  Eq.  187,  where  claimant  attacked 
a  settlement  on  the  ground  of  his  mental  incapacity,  the  burden  of 
proof  was  upon  blm  to  show  that  fact;  Welsser  v.  Denison,  10  N.  Y. 
76,  61  Am.  Dec.  733,  Incorrect  balance  In  pass-book,  caused  by  entry 
of  forged  cheeks,  made  known  upon  detection,  may  be  shown  and 
rocovery  bad;  Neyland  v.  Neyland,  10  Tex.  437^  snstalnlng  demurrer, 
petition  not  being  in  form  so  defendant  might  intelligently  Impeach 
the  account;  Orampton  t.  Seymour,  87  Vt  401,  31  Atl.  801,  an  account 
rendered  does  not  bar  recovery  for  items  not  appearing  therein; 
Baxter  v.  Walte,  2  Wash.  Ter.  238,  6  Pac.  431,  failure  to  object  to  an 
account  rendered  within  a  reasonable  time  raises  presumption  of 
its  correctness  and  shifts  burden  of  proof;  Vamer  t.  Core,  20  W. 
Va.  478,  permitting  plaintiff  to  prove  bis  account  where  a  setOe- 
ment  had  been  obtained  unfslrly;  BurrlD  v.  Orossman,  81  Fed.  646^ 
holding  settled  account  does  not  preclude  giving  evidence  of  other 
demands  between  the  parties;  Colorado  Fuel,  etc.,  Co.  v.  Cbappell. 
6S  Pac.  609  (Colo.  App.),  holding  bad  a  demurrer  to  a  replication 
averring  fraud  in  account  stated  relied  upon  in  the  answer.  Cited, 
ai^endo,  In  Bank  v.  Bank,  56  Fed.  970, 16  TT.  S.  App.  1. 

Distinguished  in  Hager  v.  Thomson,  1  Black,  93.  17  L.  44,  when 
stock  was  sold  according  to  agreement  between  vendor  and  voideab 
there  being  no  fraud,  the  adjustment  was  conclnslTe;  Bank  t.  Mm^ 
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gan.  117  TT.  S.  107,  29  L.  816;  6  S.  Gt  660,  one  falling  to  report  mis- 
take in  balance  shown  by  pass-book,  cannot  afterwards  dispute  the 
correctness  thereof  if  bank  has  been  misled  to  its  prejudice;  Bx 
parte  Bandolph,  2  Brock.  476,  F.  O.  11,6&8,  the  anditw  of  the  treas- 
ury, baTlng  settled  the  account  of  a  United  States  official,  has  no 
Jorisdlction  to  resettle  the  same. 

Cwtlfleate  of  divlsloii.— Where  a  case  1>  certified  to  Supreme 
Oonrt  upon  dlTislon  of  t^lnion  bdow.  if  the  points  certified  are  too 
Imperfectly  stated  to  enable  the  court  to  pronounce  any  opinion 
upon  them,  no  action  will  be  taken,  p.  267. 

This  practice  followed  in  Ward  t.  Chamberlain,  2  Black,  434,  17 
L.  323,  refusing  to  consider  matters  not  certified  to;  CSolumbns  Watch 
Oo.  T.  Bobbins.  148  U.  S.  269.  37  L.  446.  18  S.  Ot  595,  the  isertlficate 
being  essentially  defectiTe. 

11  Wheat  268-279,  6  L.  468.  ARMSTRONG  v.  TOLER. 

Illegal  contracts.— Where  a  contract  grows  Immediately  out  of, 
and  is  connected  with  an  Illegal  or  Immoral  act  a  court  of  Justice 
win  not  lend  Its  aid  to  enforce  it  P>  208. 

The  citations  demonstrate  this  to  be  a  great  leading  case  vpon 
the  question  of  Illegal  contracts;  and  citing  cases  show  the  following 
varied  applications  of  the  principle:  Ooppell  v.  Hall,  7  Wall.  659, 
19  L.  248,  holding  a  contract  void  as  against  public  policy,  Is  not 
made  eCEectlTe  by  defendant's  further  plea  In  "  reconvention; " 
Hlgglns  V.  McCrea,  116  U.  S.  685,  29  L.  769,  6  S.  Ct  664,  no  recovery 
might  be  had  upon  a  counterclaim  based  upon  gambling  contract 
made  illegal  by  stetnte;  In  re  Oreen,  7  Blss.  340.  F.  0. 6,761,  a  broker 
cannot  enforce  contract  to  pay  mar^ns,  arising  out  of  a  gambling 
contract;  Lanataan  v.  Pattison,  1  Fllpp.  411,  F.  G.  8,036,  a  due-bill 
for  the  payment  of  money  received  by  agent  for  the  sale  of  lottery 
tickets  cannot  be  enforced;  Carrlngton  v.  Caller,  2  Stew.  183,  187, 
1{^  where  a  company  organized  for  the  purpose  of  Illegally  purcbas- 
log  public  lands.  In  conformity  with  their  Illegal  agreement  sold  the 
same,  notes  taken  In  payment  are  illegal;  McElyea  v.  ECayter,  2 
Port  164.  27  Am.  Dec.  648,  a  title  obtiUned  to  land  by  fu  evasion  of 
an  act  of  congress  prohiUting  transfers  of  rights  of  pre-emption,  is 
Illegal;  Wyatt  v.  Ayres,  2  Port  161,  where  one  fraudulently  repre- 
senting himself  as  the  agent  of  others,  instituted  legal  proceedings 
against  defendants,  notes  secured  In  compromise  of  proceedings  are 
invalid;  Kennedy  v.  McCartney,  4  Port  157,  a  conveyance  repugnant 
to  the  policy  of  treaty  with  the  Cherokee  Indians,  void;  McGhee  v. 
Undsay,  6  Ala.  22,  whore  a  commission  elected  for  the  purpose  of 
making  cert^  public  inqtrovements,  permitted  taxe  of  Its  members 
to  participate  In  the  contract  the  sbme  was  void;  McOall  v.  Ctepe- 
hart  20  Ala.  626,  refusing  to  sustain  a  contract  to  sell  the  ponesalon 
at  land  obtained  hy  trespass:  Noble  t.  Onllom  &  Oo.,  44  Ala.  682, 
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Judgments  rendered  by  rebel  courts  are  Invalid  In  the  absence  of 
leg^slatiTe  enactments;  Lawson  t.  Miller,  44  Ala.  6^  4  Ahl  Bep. 
IDO,  a  note  giTen  In  renewal  of  a  note  for  a  loan  of  Oonfederate 
treaaoiy  notes  Is  void;  Ttaedford  t.  Mc<^toclE,  47  Ala.  WO,  where 
tiie  consideration  for  a  promissory  note  was  a  borse  purchased  for 
the  service  of  the  Confederate  States,  If  the  vendor  Intended  It  to 
be  used  for  that  purpose,  the  note  was  void;  Alabama  Nat  Bank  v. 
Halsey,  109  Ala.  214,  18  So.  S28.  the  renewal  of  a  note,  given  for  a 
flctitlonB  isBne  of  stock,  does  not  make  it  valid;  Tatum  v.  Kelley,  25 
Arfc.  211,  94  Am.  Dec.  718,  holding  a  note  void  where  the  consldera- 
tkm  was  guiu  to  be  used  against  the  government;  Garllee  v.  Carlton, 
27  Ark.  881,  holding  a  contract  void  whore  the  consideration  was 
partially  based  npon  Confederate  money;  Hoyt  v.  Macon,  2  Colo. 
508,  where  the  consideration  for  a  promissory  note  was  an  agree- 
ment to  keep  a  witness  from  testifying  In  an  Investigation  of  fraud; 
UhUg  V.  Garrison,  2  Dak.  Ter.  98,  2  N.  W.  257,  a  lease  of  reservation 
land  In  contravention  of  a  treaty  of  the  United  States  Is  void;  Howell 
V.  Fountain,  8  Ga.  183,  46  Am.  Dec.  421,  a  contract  to  convey  land 
obtained  by  violating  the  provlslona  of  a  treaty,  grantee  being  a 
party  to  the  finud.  Is  void;  Adams  v.  Barrett,  5  Ga.  424.  a  party  to 
an  executed  contract,  the  condderatlon  upon  which  it  was  founded 
being  the  withdrawal  of  a  felony  charge,  Is  not  entitled  to  relief; 
Martin  v.  Bartow  Iron  Works.  35  Oa.  329,  an  agreement  to  remove 
negroes  from  territory  within  the  lines  of  the  Federal  army  in  order 
to  avoid  their  liberation.  Is  illegal;  Nash  v.  Monhelmer,  20  111.  217, 
a  trial  of  speed  upon,  a  wager,  contrary  to  an  ordinance,  precludes 
court  from  enforcing  pvment  of  the  wager;  Penn  v.  Bomman,  10& 
111.  631t  loan  by  bank  to  a  director  In  violation  of  Its  charter.  Illegal; 
Bnsley  v.  Patterson,  19  Ind.  97.  by  statute,  a  note  given  for  money 
loaned  to  be  wagered  upon  an  election  Is  void,  if  "  lent  at  the  time  of 
such  wager; "  Boot  v.  Stevenson,  24  Ind.  120,  funds  retained  by  a 
partner  to  a  fraudulent  contract  may  not  be  recovered  by  the  other 
party;  Marienthal  v.  Shafer,  6  Iowa,  226,  where  one  selling  liquors 
In  vi<datlon  of  law  was  not  permitted  to  r^levy  them  an 
attaching  creditor  or  from  the  sherifF;  Davis  v.  Bronson,  6  Iowa, 
426,  action  for  recorery  at  value  of  liquors,  sold  contrary  to  law,  not 
maintainable;  Boardman  v.  Thompson,  26  Iowa,  603,  refusing  to 
enforce  a  champertous  contract;  Dolson  v.  Hope,  7  Kan.  165,  where 
Intoxicating  liquors  were  sold  without  a  license,  no  recovery  could 
be  had;  Greer  v.  Payne,  4  Kan.  App.  163,  46  Pac.  194,  where  court 
of  equity  refused  to  lend  Its  ^d  to  enable  a  person  to  retain  his  mem- 
bership in  an  illegal  assodatton;  HaUam  v.  Hoffman,  6  Kan.  App. 
806,  48  Pac.  603,  where  several  persons  agreed  to  unlawfully  prevent 
competltl(m  at  sheriff's  sale,  one  of  them  could  not,  npon  rescission 
of  Illegal  sale,  maintain  an  action  for  recovery  of  money  paid  in; 
Cheekmore  t.  Cbltwood,  7  Bush,  819,  holding  a  contract  for  the  sale 
of  brandy,  made  in  violation  of  the  revenue  laws,  void;  Davla  t. 
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Holbroofe,  1  La.  Ann.  178,  betting  upon  election  being  a  statutory 
crime,  no  action  win  He  to  recover  money  from  a  stakeholder; 
Qravler's  Curator  t.  Oarraby,  17  La.  128,  36  Am.  Dec.  610,  refusing 
to  enforce  a  contract  entered  Into  In  fraud  of  creditors;  Bowman  t. 
Gonegal.  18  La.  Ann.  S32,  92  Am.  Dec.  640,  holdli^  void  a  contract 
to  furnish  Confederate  government  aalt  In  exchange  for  other  mer-- 
cbandlse;  Mazureau  t.  Morgan,  25  La.  Ann.  282,  holding  contract 
of  champerty  declared  illegal  by  statute,  void;  Meyer  v.  Parmer,  86 
La.  Ann.  790,  a  purchaser  buying  property  at  a  forced  sale,  through 
a  fraudulent  agreement,  Is  not  entitled  to  recover  amount  paid  in 
consideration  of  agreement,  the  sale  being  set  aside;  Jones  v. 
Knowles,  SO  Me.  404,  where  a  statute  requires  clapboards  to  be  offi- 
cial^ surveyed.  In  order  to  discharge  a  note  payable  In  clapboards, 
it  must  appear  In  the  pleadings  that  there  was  no  violation  of  the 
law;  Snell  v.  Dwlght,  120  Mass.  16,  a  bill  In  equity  cannot  be  sus- 
tained by  one  of  the  parties  to  a  contract  for  Illegal  trading,  against 
the  other  party  for  an  accounting  of  profits;  Dunham  v.  Presby,  120 
Mass.  289,  to  the  same  point;  Bank  of  Michigan  v.  Nlles,  1  Doug. 
(Mich.)  412,  41  Am.  Dec.  583,  where  a  bank  made  a  contract  for  the 
pnrchaae  of  land,  contrary  to  provisions  at  its  charter,  the  same 
was  void;  Snyder  v.  Will^,  88  Mich.  495,  a  promissory  note  given  in 
conidderation  of  the  suppression  of  criminal  proceedings,  void  In  the 
bands  ot  a  party  to  the  Illegality,  authorities  collected. 

In  other  Jurisdictions  the  syllabus  principle  Is  further  affirmed, 
applied  and  followed:  Ingersol  v.  Randall,  14  Minn.  404,  a  statute 
requiring  certain  dangerous  parts  of  a  threshing  machine  to  be 
Inclosed,  no  recovery  can  be  had-  upon  a  contract,  the  consideration 
being  a  machine  not  so  protected;  Mohr  v.  Mlesen,  47  Minn.  234, 
49  N.  W.  864,  a  broker  making  advances  to  aid  principal  In  illegally 
operating  in  "  fntnrea  "  cannot  recover;  Wootra  t.  Miller,  7  Smedes 
&  M.  SS6,  886,  where  one  employed  an  agent  to  take  a  slave  Into 
another  State  and  sell  him  In  violation  of  a  statute,  he  could  not 
recover  the  proceeds  of  the  sale  from  the  agent;  Kountz  v.  Price,  40 
Miss.  847,  where  an  agreement  was  made  upon  Sunday,  contrary 
to  statute,  a  note  subsequently  given  in  consideration  thereof  la 
void;  Pickens  v.  Bskridge.  42  Miss.  120,  a  note  given  in  consideration 
that  payee  should  serve  as  substitute  for  maker  in  the  Confederate 
army,  ia  void;  Orr  v.  Lacey,  2  Dong.  CUtch.)  264,  where  a  bank  in 
<Usconntfng  a  bill  reserved  greater  interest  than  allowed  by  Ito 
charter,  the  bill,  or  one  founded  upon  it,  is  illegal;  Buckingham  v. 
Fitch,  18  Mo.  App.  99,  a  note  In  consideration  of  an  Illegal  contract 
to  operate  in  **  futures  "  is  void;  Qould  v.  Kendall.  15  Neb.  667,  IS 
N.  W.  486,  holding  void  a  contract  for  carrying  on  trade  with  In- 
dians, contrary  to  statute;  Stors  v.  Flnklestein,  46  Neb.  687,  6S  N.  W. 
198,  80  L.  S.  A.  648,  refusing  to  enforce  payment  for  beer  sold  under 
agreement  that  it  should  retained  contrary  to  atatute;  Flomer  t. 
Smith,  a  N.  H.  606,  22  Am.  Dec.  47%  a  note  givoi  for  money  kaow- 
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ingly  lent  to  be  applied  to  suppress  prosecution  for  crime,  ts  Told; 
Bliss  T.  Brahurd,  41  N.  H.  268,  no  recoveir  maj  be  had  for  llqnon 
sold  contrary  to  law,  or  for  expenses  Incurred  In  fadUtatlng  the 

sale;  Nellls  t.  Clark,  20  Wend.  27,  plaintiff,  chargeable  with  notice, 
not  entitled  to  racoTer  on  a  promissory  note  given  In  part  considera- 
tion of  a  fraudulent  conveyance;  Gray  v.  Hook,  4  N.  Y.  455,  450, 
a  contract  between  two  candidates  for  an  appointive  office,  that  one 
shall  withdraw,  the  fees  to  be  divided  between  them.  Is  Illegal;  King 
T.  Wlnants,  71  N.  O.  472,  17  Am.  Bep.  18,  refu^ng  to  enforce  an 
accon^ting  between  ostemlble  partners,  for  profits  made  through  an 
llle^  agreement;  Doty  v.  Knox  Bank,  16  Ohio  St  189,  a  Mil  of 
exchange  given  for  two  distinct  consld^tlons,  one  of  which  Is  void, 
is  valid  to  the  extent  of  the  good  consideration  and  void  as  to  the 
test;  Crawford,  etc.  v.  Wick,  18  Ohio  St  205,  98  Am.  Dec.  112,  the 
relinquishment  of  a  claim  for  damages  arising  from  the  breach  of 
an  Illegal  contract  is  no  consideration  for  a  new  contract;  Wldoe  v. 
Webb,  20  Ohio  St  436,  S  Am.  Bep.  666,  where  part  consideration  for 
a  promissory  note  was  liquor  sold  for  illegal  use,  no  recovery  could 
be  had;  H.  B.  Goal  Co.  v.  Barkley  Ooal  Co..  68  Pa.  St  189,  8  Am. 
Bep.  168,  no  recoviery  permitted  for  breach  of  Illegal  contract  made 
in  restraint  of  trade;  Johnson  v.  HuUngs,  103  Penn.  St  604,  49  Am. 
Bep.  134,  a  real  estate  broker,  transacting  business  without  a  license, 
cannot  maintain  an  action  on  a  special  contract  for  commission; 
Whelden  v.  Chappel,  8  B.  I.  233,  trover  will  not  He  for  recovery  of  a 
horse  let  by  a  llvery-staUe  keeiwr  on  Sund^.  In  violation  of  a 
statute;  Hudson  v.  Brown,  11  Blch.  L.  648,  holding  an  agreement 
compounding  a  felony  void,  and  settli^  aside  verdict  of  Jury;  61st 
T.  Telegraph  Co.,  45  S.  O.  872,  55  Ahi.  St  Bep.  778,  23  8.  B.  163, 
an  action  cannot  be  maintained  against  a  telegraph  company  for 
failure  to  deliver  a  message  relating  to  Illegal   transactions  In 
"  futures; "  Potts  v.  Gray,  3  Cold.  471,  91  Am.  Dec.  295,  a  promissory 
note  given  for  the  consideration  of  Confederate  notes  Is  Illegal; 
McOavock  V.  Pnryear,  6  Cold.  43,  if  a  bank  In  discounting  a  note  did 
•o  for  the  purpose  of  equlpphig  mea  to  serve  against  the  United 
Steto^  it  cannot  recover,  but  mere  knowledge  of  the  holder's  Inten- 
tion Is  not  a  bar;  Hunt  v.  Boblnson,  1  Tex.  761,  specific  performance 
of  a  contract  to  sell  land  contrary  to  a  legislative  act  will  not  be 
enforced;  Shelton  v.  Marshall,  16  Tex.  358,  359,  a  note  given  in  pay- 
ment for  slaves  taken  into  a  State  and  sold  contrary  to  law  Is 
Illegal,  and  a  new  note  based  upon  It  is  also  Illegal;  Selllgson  v. 
Lewis,  65  Tex.  221,  67  Am.  Bep.  597,  a  broker  cannot 'recover  tor 
money   and   services  advanced   for   unlawful  speculations  in 
** futures;"  Woodruff  v.  Hlnman,  11  Yt  698,  84  Am.  Dec.  712,  a 
note  given  to  prevent  prosecution  for  a  crime  Is  void;  Bancroft  v. 
Dumas,  21  Tt  466,  no  recovery  can  be  had  for  liquors  sold  In  viola- 
tion of  a  statute;  Buck  v.  Albee,  26  Vt  191,  62  Am.  Dec.  566,  where 
■everal  persona  placed  liquor  In  the  bands  of  another  to  sell  In 
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TlolatloD  of  law,  no  recoTery  could  be  bad  for  money  rec^Ted  from 
ealea;  TornbuU  t.  Farnsworth,  1  Wash.  Ter.  446,  the  transfer  <rf  a 
contract  to  fomlsh  supplies  to  the  United  States,  being  forbidden  by 
law.  Is  void,  and  no  action  can  be  maintained  thereon;  Dodson  r. 
Swan,  2  W.  Va.  517,  98  Am.  Dec.  790,  a  court  of  equity  will  not  en- 
force a  contract  for  the  sale  of  land,  the  purpose  being  to  enaUe 
rendor  to  escape  from  the  State  to  avoid  imwecatlon;  Sllfer  t. 
HoweU,  9  W.  Ta.  398,  400,  no  recovery  can  be  had  for  money  paid 
as  consideration  for  Confederate  bond;  Lemon  t.  Orosskopf,  22  Wis. 
462,  99  Am.  Dec.  60,  a  note  given  by  agent  for  the  proceeds  of 
lottery  tickets  sold,  Is  void.  Cited  with  approval  in  dfsaentlnj:  opin- 
ion, McCausland  v.  Drake,  3  Stew.  355,  contending  that  the  assignee 
of  a  bond  might  not  enforce  the  same,  where  he  secured  the  assign- 
ment by  compounding  a  felony;  Sandlge  v.  Sanderson,  21  La.  Ann. 
766.  arguing  that  a  contract  for  the  sale  of  lands  and  slaves  is  vclA 
in  its  entirety;  Tnfts  v.  Tufts.  8  Wood.  A  U.  SOS,  F.  O.  14,288,  re- 
fiudng  to  enforce  the  spedflc  performance  of  a  contract  where  tba 
c<m8ideration  was  illegal  as  against  public  policy;  Market  Bank  v. 
Smith,  16  Fed.  Cas.  758,  indorsers  on  usurious  note  may  plead  the 
statute  in  defense;  Powhattan  Steamboat  Co.  v.  Appomattox  B.  R. 
Co.,  19  Fed.  Cas.  1239;  Lanham  v.  Patterson,  14  Fed.  Cas.  1116,  a 
due-blU  given  for  money  claimed  to  be  due  from  sale  of  lottery 
Uckete  is  void. 

Cited,  but  without  particular  application.  In  Hilton  v.  Ooyot,  159 
n.  S.  205,  40  Lu  128.  16  S.  Ct  169,  discussing  the  status  of  foreign 
judgments;  United  Stetes  v.  Ingersoll.  Crabbe.  170,  F.  0.  16,440; 
In  Beverly  v.  Burke,  9  6a.  447,  64  Am.  Dec.  356,  but  not  In  point;  In 
reporter's  note.  Biggs  v.  Adams,  12  Ind.  202.  See  exhaustive  dis- 
cussion of  enforcement  of  contracte  outside  of  Jurisdiction  where 
made,  In  note,  66  Am.  St  Bep.  776;  see  note  on  option  contracts, 
6  McOrary.  89. 

Distlngnisbed  In  Piatt  t.  Williams.  2  McLean.  277,  F.  O.  11,116. 
holding  purchase  of  public  land  by  an  acnodation  formed  for  that 
purpose  is  lawful;  Bobinson  v.  McGracken,  62  Fed.  729,  enforcing 
a  voidable  contract  made  on  behalf  of  a  corporation,  by  Its  officers. 
It  having  been  executed  by  the  other  party  without  objection  by 
stockholders;  Tucker  v.  West,  29  Ark.  403,  a  note  Invalid  by  statute, 
because  made  on  Sunday,  becomes  valid  If  expressly  ratified  on  a 
subsequent  week  day;  Martin  v.  Hodge,  47  Ark.  384,  68  Am.  Bep. 
766,  1  S.  W.  696,  it  is  no  defense  to  an  action  of  replevin  to  allege 
that  plaintlfl  intends  an  unlawful  disposition  of  property  when  re- 
covered; Hemandes  t.  Babcock,  13  La.  691,  where  shipper  famished 
a  false  invoice  to  the  assignee  with  the  privity  of  the  buyer,  the 
true  one  being  sent  also,  the  contract  of  sale  was  valid;  Servis  v. 
Cooper,  33  N.  J.  L.  69,  It  Is  no  defense  to  suit  upon  contract  to  sub- 
stitute in  the  army,  to  set  up  that  the  substitute  deceived  govern- 
ment officers  as  to  age,  etc.;  Hawthorne  v.  City  of  Hoboken,  86  N» 
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3.  L.  205,  fraud  against  tbe  United  States  on  tbe  part  of  bonnty 
broken,  does  not  affect  contract  between  person  enlisting  and  city 
agreelxv  to  pay  bonn^;  James  t.  Fnlcrod,  K  Tvx.  tS2,  05  Am.  Dee. 
750,  an  agreement  to  unite  In  Ud  at  public  auction  for  the  benefit 
«f  both  parties  Is  not  Illegal  in  0ie  absence  of  frandnlent  Intent 

Illegal  contracts.— A  new  contract,  founded  upon  a  new  con- 
sideration, although  In  relation  to  property  respecting  which  there 
had  been  unlawful  transactions  between  the  parties,  Is  not  Itself 
onlawful,  p.  268. 

Upon  this  pn^oidtlon  also,  tiie  stations  are  rery  nnmerons  and 
show  the  following  an>UcatIons  of  Hie  doctrine:  Ocean  Ins.  Co. 
T.  Polleys.  18  P^t  164, 10  h.  108,  holding  action  may  be  maintained 
to  recover  upon  an  Insurauce  policy  on  a  veBsel  sailing  under  an 
Illegal  re'glster;  Kimbro  t.  Bullitt,  22  How.  269,  16  L.  317,  right 
of  acceptors  of  bill  of  exchange  to  recover  from  drawers  not 
affected  because  one  of  the  drawers  applied  proceeds  to  an  illegal 
purpose;  Armstrong  v.  American  Exchange  Bank,  133  U.  S.  467, 
460,  38  L.  759,  760.  10  S.  Gt.  460,  461,  a  bank  paying  checks  at 
the  ordw  of  another  bank  could  recorer,  aKhon^  plalntUt  knew  tiie 
money  was  used  to  pay  gambling  losses;  Northwestern  Ins.  GOb 
BlUott,  7  Sawy.  22,  5  Fed.  229,  assignee  or  void  Insurance 
policy  entitled  to  recover  money  fraudulently  obtained  from  bim; 
Western  Union  Tel.  Oo.  t.  U.  P.  R.  B.  Co.,  1  McCrary,  563,  3 
Fed.  428,  collecting  authorities  and  holding  an  illegal  contract,  exe- 
cuted by  tbe  parties  thereto,  does  not  affect  the  settlement  of 
proper^  Intraests  acquired  under  it;  Lehman  t.  Strassbe^^,  2 
Woods,  568,  F.  O.  8)216,  a  note  given  to  a  broker  for  money  ad- 
vanced to  pay  losses  upon  cotton  bought  for  future  deUvery  Is 
valid,  It  not  being  shown  that  the  broker  Intended  that  there  should 
be  no  actual  delivery;  Clark  v.  Protection  Ins.  Co.,  1  Story,  181,  P. 
G.  2,832,  a  ship  taking  on  board  a  cable,  smuggled  by  another  vessel, 
does  not  thereby  forfeit  recovery  upon  Insurance  policy;  Buchanan 
T.  Drovers'  National  Bank,  65  Fed.  226,  6  U.  S.  App.  566,  a  note 
given  to  raise  money  to  pay  off  a  prior  note  given  to  obtain  means 
to  prosecute  an  Illegal  business.  Is  valid;  Morris  v.  Norton,  75  Fed. 
026,  48  TT.  B.  App.  789,  an  assignment  of  the  right  to  collect  back 
money  advanced  for  gambling  purposes  Is  a  suffldent  considera- 
tion to  support  a  note;  Sampson  v.  Oamperdown  Mills,  82  Fed.  838, 
holding  valid  a  mortgage,  given  to  secure  advances  made  to  pay 
losses  on  an  Invalid  contract;  Suodgrass  v.  Oabiness,  15  Ala.  165, 
mere  possession  of  slaves  does  not  give  one  tbe  right  to  retain 
them  against  a  purchaser,  although  tbe  sale  may  have  been  frauda- 
Irat;  Schelble  t.  Bacho,  41  Ala.  437,  a  contract  based  on  a  loan  of 
Confederate  treasury  notes  may  be  enforced;  IngersoU  ▼.  Oampbdl, 
46  Ala.  287,  where  money  earned  upon  an  Ul^al  contract  to  violate 
the  blockade  was  traced  In  the  custody  ttf  another,  an  action  may 
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be  maintained  for  Its  recovery;  Lea  v.  OasBln,  61  Ala.  919,  whera 
a  contract  for  the  sale  of  property  to  be  used  for  Immoral  purposes 
was  resdnded,  an  agreement  to  refund  purchase  mon^  paid.  Is 
Talld;  Barker  t.  Parker.  2S  Ark.  896,  where  the  principal  in  an 
illegal  bond  delivered  money  due  upon  It  to  his  surety*  who 
agreed  to  pay  It  to  payee,  said  agreement  was  vaHd;  Phalen  v. 
Clark,  19  Conn.  432,  50  Am.  Dec.  256,  the  proprietor  of  a  lottery  can 
recover,  from  his  agMit,  money  paid  upon  prize  ticket,  fraudulently 
sold  after  the  drawing;  MlUer  v.  Gould,  38  Ga.  472,  a  contract 
between  Individuals,  the  consideration  being  Confederate  treasury 
notes,  Is  valid;  Warren  v.  Hewitt  46  Oa.  608.  an  agent  may  recover 
money  advanced  by  authority  of  his  principal  in  making  contract 
which,  though  contrary  to  public  policy,  was  entirely  executed; 
Onllfon  Arthur,  158  m.  608;  41  N.  B.  1011,  the  fact  that  landa 
deeded  In  tmat  had  been  drawn  In  a  lottery  by  grantor  Is  no 
defense  under  bill  to  enforce  the  trust;  Wright  v.  Hughes,  13  Ind. 
113,  a  promissory  note  given  upon  consideration  of  certain  void 
currency,  redeemed  at  maker's  request  by  payee,  is  valid;  Leavitt 
V.  N.  A.  Trust  Co..'  Lalor's  Sup.  to  Hill  &  D&k.  228,  where  de- 
fendant took  up  securities  of  bank,  at  thtSr  request  In  discharge 
of  his  own  Indebtednrai.  transaction  not  aJIected  by  alleged 
lU^allty  of  securities;  The  Oharlea  D.  Hawaii,  86  Fed.  674,  57 
TT.  S,  App.  184, 186,  42  L.  R.  A.  87,  a  combination  to  raise  the  price  of 
services  Is  not  a  bar  to  recovery  of  their  fair  and  reasonable  value; 
Phenlx  Ins.  Co.  v.  Clay,  101  Qa.  332.  65  Atai.  St.  Bep.  308,  28  S. 
B.  864,  the  fact  that  a  bouse  is  let  to  a  lewd  person  for  purposes 
of  prostitution  does  not  of  Itself,  avoid  a  policy  of  insurance  Issued 
thereon  In  favor  of  the  own^;  Patty  v.  City  Bank,  16  Tex  Civ. 
App.  48{^  41  S.  W.  177,  the  fact  that  partnership  agreement  was 
ni^al  a9  against  public  policy  does  not  deprive  a  partner  of  his 
right  to  have  assets  first  applied  to  partnership  debts;  Brb  v.  In- 
surance Co.,  98  Iowa.  611.  67  N.  W.  684,  40  L.  B.  A.  849  and  n.,  per- 
mitting recovery  upon  Insurance  covering  articles  owned  and  used  In 
violation  of  statutes;  Hedges  v.  Wallace,  2  Bush,  444,  92  Am.  Dec. 
498,  vendee  liable  for  price  of  hogs  purchased  for  the  Confederate 
government  the  vendor  knowing  of,  but  not  participating  In,  the 
Illegal  act;  Martin  v.  Blchardson.  94  Ky.  188,  42  Am.  St  Rep.  355, 
21  S.  W.  1040, 10  L.  B.  A.  698,  winning  lottery  ticket  If  fraudulently 
secured  and  cashed  after  the  drawing,  tiie 'rightful  holder  may 
recover;  Baker  v.  Page,  11  Me.  384,  26  Am.  Dec.  542,  recovery 
might  be  had  for  logs  cut  by  Vendor  without  a  license,  and  sold 
with  notice  to  vendee  of  that  fact;  Polleys  v.  Ocean  Ins.  Co.,  14 
Me.  148  150,  the  fact  that  the  register  of  a  vessel  la  Illegal  does 
not  render  void  an  Insurance  policy  pliaced  upon  ber. 

la  othrar  Jurisdictions  Ae  following  citing  cases,  relying  upon  and 
mtpljtng  tiie  doctrine,  appear:  Boardman  v.  Merrimack  Ins.  Go., 
8  CnslL  686^  an  Insurance  policy  on  a  factory  la  not  rendered  v<M 
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by  the  dsawlng  of  a  lottery  In  the  bunding,  the  assnred  partlcl- 
patlng;  Smith  Barstow,  2  Dong.  (Uich.)  181,  1S2,  16S,  a  promise 
may  note,  given  f6r  the  return  of  bank  notes  depoidted  as  securltyt 
held  to  be  valid  even  though  the  notes  may  have  been  Illegal; 
Niagara  Ins.  Co.  v.  De  Orafif,  12  Mich.  136,  liquors  kept  Illegally 
for  sale  may  be  lawfully  Insured;  Anheuser-Busch  Brewing  Assn. 
T.  Mason,  44  Minn.  321,  20  Am.  St  Rep.  682,  46  N.  W.  S&8,  8  L.  R.  A. 
608.  recovery  allowable  for  liquor  sold  the  keeper  of  house  of 
Ill-fame,  It  not  being  shown  that  vendor  Intended  to  aid  any  un- 
lawful design;  Holt  v.  Barton,  42  Miss.  714,  2  Am.  R^.  642.  a 
contract  founded  upon  a  subsequent  sale  of  merchandise,  illegally 
donated  for  the  benefit  of  the  Gonfederscy,  is  valid;  Walker  v. 
Jeffrlee,  46  Miss.  167.  169,  mere  knowledge  that  money  loaned  was 
to  be  used  in  aid  of  the  Confederacy  does  not  Invalidate  a  note 
given  In  consideration  thereof;  Allgear  v.  Walsh,  31  Mo.  App. 
109,  one  receiving  proptrty  as  bailee  cannot  refuse  to  return 
it,  because  bailor  deported  the  proper^  In  order  to  defraud  credi- 
tors; Hatch  T.  Hanson,  46  Mo.  Appi  834,  where  one  bought  lottery 
tleketo  with  his  own  and  another's  money,  alld  turned  them  over 
to  a  third  person,  the  joint  owner  might  recover  Us  share  of  prize 
drawn:  Proctor  v.  Lane,  62  N.  H.  463,  securities  turned  over  to 
bondsmen  of  embezzling  official,  as  Indemnity,  according  to  con- 
tract. Is  not  in  fraud  of  creditors;  Tracy  v.  Talmage,  14  N.  Y.  175, 
67  Am.  Dec.  139,  where  a  banking  company  bought  bonds  to  be 
used  In  Illegal  transactions,  the  vendor  could  recover,  although  be 
knew  of  the  unlawful  design,  having  done  nothing  to  aid  It;  Curtis 
T.  Leavltt  16  N.  T.  245.  246,  where  a  foreign  bank  loaned  mon^ 
to  a  banking  company,  taking  therefor  negotiable  certlflcates  of 
deposit  the  fact  that  the  Issuance  of  such  certificates  Is  prohibited 
by  statute  does  not  bar  recovery  thereon;  Mandlebaum  v.  Grego- 
Tlch,  17  Nev.  95,  45  Am.  Rep.  437.  28  Pac.  122.  a  travelling  merchant 
selling  goods  without  a  license  may  maintain  an  action  for  their 
price;  Phillips  v.  Hooker,  Phill.  Eq.  206,  a  sale  of  land  for  Con- 
federate notes  Is  valid;  the  issuing  of  the  notes  was  illegal,  but  the 
use  of  them  after  they  were  issued  was  not;  Powell  Smith* 
66  N.  C.  402,  where  the  surety  on  a  note  given  in  consideration  of 
substituting  In  Confederate  army,  paid  the  same,  a  note  executed 
to  bim  by  his  principal  for  money  paid  Is  valid;  Ohio  Life  Ins.  Co. 
V.  Merchants*  Ins.  Co.,  11  Humph.  16,  53  Am.  Dec.  754,  where  the 
charter  of  a  trust  company  permitted  It  to  deal  In  exchanges  for 
certain  purposes,  but  not  for  otfiers.  It  was  held  liable  upon 
forbidden  contracts,  with  Innocent  parties;  Jones  v.  Davidson,  2 
Bneed,  456,  the  remedy  of  one  Joint  contractor  against  the  other  Is 
not  affected  by  an  unauthorized  champertous  contract  entered  Into 
by  the  other  In  transacting  their  joint  business;  Sberty  v.  Argen- 
bright  1  Hetsk.  142,  2  Am.  Rep.  688,  the  use  of  Confederate  notes, 
by  persons  having  no  purpose  to  further  the  Rebellion,  was  not 
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imlawfal;  State,  etc.  t.  Bank  of  Tennessee,  B  Baxt  98,  wliere  a 
bank,  In  order  to  hxxy  OonCederate  bonds,  increased  Its  lasve  of  bank 
notes.  In  conformance  with  Its  charter,  the  holders  of  these  notes  are 
entitled  to  have  them  redeemed;  Marshall  t.  Thnrston,  3  Lea, 
746,  notes  given  for  money  advanced  to  pay  losses  incurred  by 
Illegal  specnlatlen  In  "  fntnres,"  are  valid;  Boggess  v.  Lilly,  18 
Tex.  203,  holding  where  one  partner.  In  a  faro  game,  gave  bts 
note  to  the  other,  In  condderatlon  of  money  paid  to  cover  losses,  a 
recovery  mlSht  be  had  upon  the  note;  Mills  t.  Johnson,  28  Tex. 
828,  one  paying  the  debts  of  another,  arising  from  an  Illegal  con- 
tract, may  recover  npon  a  note  given  In  condderatlon  for  the  money 
advanced;  Gerhard  v.  Neese.  36  Tex.  636,  the  fact  that  .the  owner  of 
cotton  intended  afterwards  to  evade  the  blockade,  does  not  relieve 
him  from  freight  charges  Incurred  In  lawful  transportation;  De 
licon  V.  Trevlno,  49  Tex.  96,  30  Am.  Rep.  100,  notes  given  In  settle- 
ment of  losses  incurred  in  violation  of  the  blockade  are  valid; 
Baldwin  V.  Potter.  46  Tt  408,  an  agent  Is  responsible  to  his  prind- 
pal  for  the  receipts  from  sales,  even  thongh  said  sales  may  have 
been  Illegal;  Watson  v.  Fletcher,  7  Oratt  18,  a  partner  having  paid 
for  partnership  property  Is  entitled  to  oontribntlon  from  estate  of 
deceased  partner,  thongh  the  property  may  have  heen  subjected 
to  Illegal  purposes;  Morrison  v.  Lovell,  4  W.  Va.  350,  the  assign- 
ment, within  the  Federal  lines,  for  a  valuable  consideration,  of  a 
certificate  of  deposit  Issued  within  the  Confederate  lines,  renders 
the  same  valid;  McBlaid  v.  Glbbes.  17  How.  236,  15  L.  134,  flie 
assignment,  to  a  bona  fide  purchaser,  of  a  share  In  company 
organized  to  supply  an  eiqiedltlon  against  M«ico,  Is  valid;  Planters' 
Bank  Union  Bank,  16  WalL  SCO,  21  L.  4£0,  an  aetlon  win  lie 
for  the  proceeds  of  a  sale  of  Confederate  bonds;  ^swall  v.  Scott, 
86  Fed.  674,  It  Is  no  defense.  In  action  for  value  of  service  of 
tug,  to  set  np  tliat  owners  were  members  of  an  unlawful  combina- 
tion to  raise  prices;  Gilliam  v.  Brown,  43  Miss.  660,  plalntlCT  has 
a  right  to  recover  from  his  agent,  proceeds  of  Illegal  sale  of  cotton; 
AUgear  v.  Walsh,  24  Mo.  App.  130.  a  bailee  cannot  retain  goods 
against  bailor,  thongh  depoMted  In  fraud  of  creditors. 

Olted.  with  approval,  In  the  following  dissenting  opinions: 
Latham  v.  Clark,  25  Ark.  598,  arguing  that  contracts  based  upon 
Confederate  money  are  valid;  Jones  v.  Hanna,  81  Gal.  616.  22 
Pac.  885,  declaring  a  note  valid  where  a  part  of  the  consideration 
was  remotely  connected  with  a  prohibited  transaction;  De  Groot 
T.  Van  Dnzer,  20  Wend.  406,  407,  412.  415.  arguing  that  a  contract 
for  payment  of  commissions  to  a  broker  for  the  purchasing  of  certain 
notes,  for  a  fortign  corporation,  fcnrbldden  by  law  to  tnmsact  said 
business,  is  valid;  Nellls  v.  Clark.  4  Hill,  434,  a  promissory  note, 
originally  ^ven  In  part  cohdderatlon  of  a  fraudulent  transaction, 
valid  when  passed  for  a  new  consideration  to  a  person  knowmg  of 
the  original  fraud;  Stewart  v.  Miller,  3  Tex.  App.  Olv.  868^  where 
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plaintiff  cashed  defendant's  draft,  to  assist  him  In  paying  gambling 
debt  Cited  in  dissenting  opinion,  Day  t.  BeU,  32  N.  Y.  173,  witb- 
ont  particular  application;  and  In  Heckman  t.  Swartz,  60  Wis.  270, 
e  N.  W.  882,  argnen^  tai  Clarke  t.  Fobs,  7  Bias.  564,  F.  G.  ZJBBSf 
holding  notes  given  for  advancM  made  by  broker  In  legal  specnla- 
Uon,  valid.  See  also  notes,  99  Am.  Dec.  62;  8  Am.  Bep.  141;  re- 
viewed In  note.  30  Am.  Bep.  108,  109;  in  e^ianstlve  note,  82  Am. 
Rep.  125,  127.  and  37  Am.  Bep.  204. 

Dlstingnisbed  in  Hananer  v.  Doane.  12  Wall.  348,  20  L.  441, 
holding  action  would  not  lie  for  the  price  of  goods  sold  la  aid  of 
the  RebeUion;  Dent  v.  Ferguson,  132  17.  S.  67,  33  L.  248,  10  & 
Ot  1%  a  vendw  of  property  in  fraud  of  creditors  may  not  recover 
from  frandnlent  vendee;  Blerbaner  r.  Wlrth,  10  Blss.  68,  64.  5 
Fed.  338,  339,  agreement  to  pay  salary  and  expenses  to  plaintiff 
while  he  evaded  process  of  court  Is  void;  Latham  v.  Clark,  2S  Ark. 
685,  holding  all  contracts,  based  upon  Confederate  money,  void; 
Bank  of  Louisville  v.  Young,  37  Mo.  406,  a  note  given  In  renewal 
of  a  note  founded  upon  an  illegal  loan,  is  void;  Harrison  v.  Mc- 
Clnney,  82  Mo.  App.  487,  a  contract  to  reimburse  a  part7f  la  case 
she  failed  to  sustain  a  fraudulent  defense  to  a  suit  is  vtrfd;  Morrison 
T.  Bennett  20  Mont  672, 62  Pac.  668, 40  I..  B.  A.  162,  court  wUl  not 
oiforce  division  of  the  proceeds  of  partnership  for  Illegal  pur* 
poses;  Thomburg  v,  Harris,  3  Cold.  1^,  a  promissory  note,  for 
which  the  consideration  was  Confederate  notes,  is  void;  Wegner 
V.  Blering,  66  Tex.  611,  where  a  surety  upon  a  note,  given  upon  a 
promise  not  to  prosecute  for  crime,  executes  a  new  note  for  the 
■mount  paid,  note  Is  void. 

AppeaL — A  misdirection  or  omission,  in  the  Judge's  charge, 
cannot  be  taken  advantage  of  by  a  general  exception,  p.  277. 

This  practice  followed  in  Allen  v.  Blunt.  2  Wood.  &  M.  152,  F. 
O.  217,  where  the  court  omitted  unimportant  instructions,  there 
being  no  request  that  they  be  given;  CUcago  &  O.  W.  By.  Ga  v. 
Healy,  86  Fed.  261,  »ror  cannot  be  u^ed  on  the  ground  of  the 
Insufficiency  of  Instructions  In  the  absence  ot  a  request  for  addi- 
tional Instructions;  Armour  v.  Pecker,  123  Mass.  147,  refusing  to 
consider  a  general  objection;  State  v.  Hascall,  6  N.  H.  358,  omission 
to  instruct  i^pon  certain  point  is  not  error,  in  the  absence  of  a 
request  for  such  Instruction;  Bnmslde  v.  Railroad  Co.,  47  N.  H.  559, 
93  Am.  Dec.  478,  the  party  excepting  cannot  change  bis  ground 
of  objection  on  appeal;  Robinson  v.  Vamell,  16  Tex.  387.  it  cannot 
be  assigned  as  error  that  the  court  omitted  Instructions  which 
might  with  propriety,  have  been  given;  Johnson  v.  Granger,  51 
Tex.  46,  refusing  to  reverse  Judgment  because  instructions  were 
not  sufficiently  conqnebenslve,  additional  Instructions  not  being 
requested. 

Distinguished  in  Beasley  v.  Denson,  40  Tex.  484.  whwe  it  ap- 
peared that  the  verdict  of  the  Jury  turned  upon  aa  erroneous 
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charge,  not  objected  to  at  the  time;  Chicago  By.  Oo.  t.  Heal;,  86 
Fed.  251,  57  V.  a.  App.  ^3,  where  Instmctloii  was  correct,  as  far 
as  It  went,  no  request  b^ng  made  for  additional  taUEtmcttons,  Ow 
jadgment  would  not  be  reversed. 

A  bill  <d  exceptions  should  contain  the  tacts  found  and  not 
the  evidence  Introduced  at  the  trial,  pp.  276,  277. 

This  practice  approved  in  The  Barge  Besort  v.  Brooke,  10  Ma 
B8S.  holding  bill  of  exceptions  should  not  contain  all  the  evidence 
and  criticising  contrary  practice.  Olted  In  Poessenecker  t. 
Weatherby.  16  Neb.  96,  19  N.  W.  600,  crltldsing  failure  to  observe 
this  practice:  Schauber  t.  Jackson,  2  Wend.      to  the  same  effect 

U  Wheat  280-808,  6  L.  474.  OHIBAO  T.  BBINICKBB. 

Evidence. —  An  attorney  Is  not  competent  to  testify  concerning 
confidential  communi cations  made  by  bis  client,  p.  294. 

Olted  and  rule  followed  In  Alexander  t.  United  States,  138  U.  8. 
368,  84  L.  957,  11  S.  Gt  362,  holding  confession  made  to  attorney 
privileged  although  a  fee  was  not  paid;  Liggett  v.  Glenn,  51  Fed.- 
396, 4  U.  S.  App.  438,  a  wrltt^  contract  for  fees  between  an  attorney 
and  stockholders  of  a  corporation,  not  admissible  In  hands  of  third 
person  to  prove  that  a  signer  was  a  stockholder;  Mutual  Life  Ins.  Oo. 
V.  Selby,  72  Fed.  988,  44  U.  S.  App.  282,  statements  of  client  regard- 
ing his  physical  condition,  made  to  his  attorney,  not  admissible  In 
action  growing  out  of  Insurance  policy;  State  v.  Barrows,  62  Conn. 
826,  admissions  of  a  woman  to  her  attorney  not  competent  as  evi* 
dence  against  a  person  charged  with  adultery  with  her;  Martin  v. 
Anderson,  21  Qa.  309,  an  attorney  Incompetent  to  give  testimony 
concerning  bis  cUenfs  title  to  land;  Morris  v.  Oain,  88  La.  Ann. 
726,  1  So.  808,  follows  the  rule,  holding  Incompetency  of  attorney 
Is  not  removed  by  the  death  of  hla  client  or  the  terminalion  of  hia 
attorneyship. 

Distinguished  In  Edison  Electric  Co.  v.  United  States  Electric  Co.. 
44  Fed.  297,  holding  communications  between  an  applicant  for  a 
patent  and  the  patent  office  are  not  privileged,  although  resulting 
from  consultations  with  cotmsel;  Satteriee  v.  Bliss.  86  OaL  607, 
BOS,  holding  the  rule  should  be  stricUy  construed  and  the  admlsidca 
of  testimony  of  an  attorney  showing  by  whom  be  was  employed. 
Is  not  error;  Shaugbnessy  v.  Fogg,  16  La.  Ann.  331.  questions  may 
be  addressed  to  an  attorney  to  ascertain  who  was  bis  client  the 
duration  of  that  relatlonsnlp  and  what  money  was  received  and  paid 
out;  Beeson  v.  Beeson,  9  Pa.  St  301,  where  matter  communicated  was 
not  in  Its  nature  private;  People  v.  Mahon,  1  Utah,  208,  where  the 
defendant  consulted  with  an  attorney  as  to  the  effect  of  a  proposed 
forgery.   Cited  In  note,  66  Am.  St  Rep.  218,  222. 

Evidence. —  A  recovery  in  ejectment  Is  conclusive  evidence  in 
u  acti<ni  for  mesne  proflta,  against  the  tennant  In  possession,  bnt 
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It  Is  not  conclnslve  against  third  persons,  and  they  may  contro- 
vert plalntilTB  title  at  large,  pp.  286,  297. 

This  case  was  again  before  the  Supreme  Court  and  the  above 
mie  IB  explained  in  2  Pet  617,  622,  7  L.  539,  &41.  Oited  and  prin- 
ciple applied  in  Belden  t.  Seymour,  8  Conn.  309,  21  Am.  Dec.  668, 
admitting  record  of  ejectment  in  suit  upon  waxranly  of  title, 
plaintiff,  though  the  real  defendant,  not  being  a  party  to  the  suit 
in  ejectment;  Wilson  t.  Brookshlre,  126  Ind.  &0S.  25  M.  B.  134,  a  suit 
by  a  tenant  to  enjoin  the  sale  of  the  leased  premises  on  execution 
is  no  bar  to  a  subsequent  action  of  corporation  owning  the  prop* 
erty,  but  not  controlling  prior  suit;  Magwire  t.  Labeanme.  7  Mo. 
App.  18^  holding  it  competent  Cor  defendant  in  an  action  for  mesne  ' 
profits  to  show  that  he  had  parted  with  a  portion  of  his  interest 
before  the  action  to  divert  title  was  brought;  Leland  t.  Tousey, 
6  Hill,  334,  335,  where  one  not  a  party  to  action  In  ejectment  offered 
to  prove  title  In  himself,  the  exclusion  of  snob  evidence  was  error; 
Bold  V.  Stanley,  6  Watts  &  S.  375,  holding  a  prior  occupant  of  prop- 
erty not  bound  by  Judgment  In  ejectment  to  which  he  Is  not  a  party 
and  therefore  competent  to  testify  in  the  action;  Drexel  v.  Man, 
2  Pa.  St  274,  44  Am.  Dec.  197,  Judgment  in  ejectment  conclusive 
of  plaintiff's  titie,  in  action  for  mesne  profits  accruing  subsequently 
to  service  of  writ  of  ejectment;  Samuel  v.  Dlnklns,  12  Rich.  L.  175, 
76  Am.  Dec.  730,  a  landlord  Is  not  concluded  in  an  action  for  land,  by 
a  recovery  against  tenant,  the  landlord  not  being  a  party,  although 
his  titie  was  set  up  in  defense;  Bead  v.  Allen,  56  Tex.  180,  where  a 
recovery  against  a  tenant  was  held  not  binding  upon  landlord  not 
a  party  to  the  action.  Olted  in  Yount  v.  Howell,  14  Oal.  468,  In 
general  discussion,  distinguishing  the  common  law  and  statutory 
effect  of  a  Judgment  in  ejectment  upon  an  action  for  mesne  profits; 
In  noto  1  Am.  Dec.  116. 

Distinguished  In  Smith  v.  Gayle,  58  Ala.  604,  holding  a  person 
entering,  by  collusion  with  the  defendants,  subsequently  to  the 
commmcement  of  the  suit.  Is  bound  by  the  Judgment 

Evidence. —  While  the  record  In  a  suit  In  ejectmei^t  is  not  evi- 
dence to  establish  plaintiff's  titie  against  strangers  thereto,  it  Is 
admissible  to  show  the  possession  of  the  plaintiff,  p.  297. 

Oited  in  Leland  v.  Tousey.  6  HUl,  332,  holding  possession  acquired 
by  ejectment  mates  to  tiie  time  when  title  was  acquired;  Clark 
T.  Perdue,  40  W.  Va.  806,  21  S.  B.  738,  the  record  showing  xecoveiy 
agsinst  a  tenant  is  competent  to  prove  possession  against  a  landlord 
not  a  party  to  prior  suit 

VJectmant — An  action  for  mesne  profits  may  be  maintained 
against  him  who  was  landlord  in  fac^  who  received  the  rents  and 
profits  and  aided  In  withholding  possession  ttom  the  plaintiff,  9. 
387. 

'  Olted  and  principle  applied  In  Tyler  t.  Magwire,  17  Wall.  28^ 
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21  L.  686,  iralnting  out  remedy  of  daimant  restored  to  poasession; 
Oalnes  v.  New  Orleana*  4  Woods,  234,  17  Fed.  29,  holding  warrantor 
aartstlng  In  defending  title  wanmnted,  liable  to  ^aintitE  for  dam- 
ages; Llmbe^  V.  Higenbotbam,  U  Cola  162,  17  Fac.  484,  an  action 
may  be  maintained  for  mesne  profits  against  persons  receiving 
rents,  although  not  itarties  to  original  action;  Parsons  v.  Moses, 
16  Iowa,  442,  under  statute  permitting  an  occupying  claimant  of  land 
to  recover  for  improTements  made  therein,  occupancy  of  a  tenant  Is 
occupancy  of  landlord;  Hughes  t.  Carson,  90  Mo.  402.  2  S.  W.  442, 
sticb  an  action  Is  still  maintainable  against  the  landlord,  notwith- 
standing the  statutory  proTlslons;  Boyer  t.  Smith,  3  Watts,  452,  one 
who  put  the  defendant,  in  an  ejectment  snit.  Into  possession  Is  not 
competent  to  testify  for  him,  being  himself  liable  In  a  subsequent 
action  for  mesne  profits;  Walker  t.  Read,  C9  Tex.  192,  holding  a 
Joint  tenant  who  .assisted  in  defending  the  title  of  the  others,  as 
well  as  that  of  his  own  share,  is  Jointly  liable  for  the  wrongful 
bedding  of  his  co-defendants;  Middletown  Bank  t.  Bates,  11  Conn. 
S28,  action  In  ejectment  sustainable  against  landlord  In  fact  who 
received  rents  from  tenant  In  possession. 

Dlstlngnished  in  Morris  v.  Beebe,  64  Ala.  807,  holding  in  slatntory 
real  action  as  In  common-law  ejectment,  the  tenant  in  actual 
possession  Is  the  only  proper  party  defendant;  Adams  v.  Gilchrist, 
68  Mo.  App.  644,  It  not  being  shown  that  defendant  was  landlord 
Id  fisct 

Appeal  and  evror. —  Amoidments  to  the  pleadings  are  mattes  In 
the  discretion  of  the  court  below  and  error  will  not  lie  to  the 
Supreme  Oonrt  tm  the  allowance  or  refusal  of  such  amendments^ 
p.802. 

This  practice  followed  in  Sllcer  v.  Bank,  16  How.  579,  14  L.  108f^ 
where  a  prothonotary,  under  order  of  court,  entered  a  confession  of 
Judgment  nunc  pro  tunc,  the  original  docket  having  been  lost; 
Chapman  v.  Barney,  120  U.  S,  681,  32  L.  801,  9  S.  Ct.  427,  the  court 
permitting  a  new  sole  plaintiff  to  be  substituted  for  the  sole  original 
philntlff;  Stevens  v.  Nichols,  157  U.  S.  371,  39  L.  737,  15  S.  Ct  641, 
sustaining  State  court  in  denying  application  to  amend  a  petition 
for  the  removal  of  the  cause  to  a  Federal  court;  Blalock  v.  Equitable 
Life  Assuf.  Soc.,  76  Fed.  47,  41  U.  8.  App.  761,  where  the  court 
refused  to  permit  ftn  amendment  to  the  petition;  Merriam  v.  Lang- 
don,  10  Conn.  478,  where  the  County  Court  permitted  an  amend* 
ment  to  the  Information,  after  the  expiration  of  the  time  for  pre- 
senting a  new  information  had  passed;  Doane  v.  Cummins,  11 
Conn.  158,  extending  practice  and  holding  It  within  the  discretion 
of  the  court  to  admit  testimony  out  of  order;  Evans  v.  Rogers,  1 
6a.  467,  where  the  lower  court  permitted  the  verdict  to  be  amended 
and  made  to  conform  to  the  declaration;  Newman  v.  Foster,  8  How, 
(Miss.)  398,  84  Am.  Dec.  104,  where  the  court  allowed  an  amend- 
ment, Om  rl^ti  of  the  parttea  not  being  affected  thereby;  8hr<^ 
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Bhire  V.  Jndge  of  Probate,  4  How.  (MIbb.)  162,  where  the  court  re- 
fused defendant's  motion  to  file  a  plea  of  nul  tiel  record,  after  the 
pleadings  bad  been  regularly  made  up;  Bruch  t.  Carter,  32  N.  J. 
L.  559,  refusal  to  permit  defendant  to  add  plea  of  justification  to 
the  general  laane,  is  not  error,  authorities  collected;  Fowler  t. 
CtiLttm,  1  Plnn.  837,  where  trial  court  refused  to  permit  an  amend- 
ment to  notice  of  special  matter  to  be  given  In  evidence  In  Justifica- 
tion of  alleged  slander;  Stewart  t.  Bennett,  1  Fla.  443,  where  the 
oonrt  permitted  plaintiff  to  amend  the  declaration  and  writ  by 
striking  out  names  of  co-defendants;  Poole  t.  Nixon,  9  Pet  773, 
appz.,  9  L.  806.  19  Fed.  Gas.  996,  where  CSrcnit  Court  refused  an 
amendment,  Introducing  new  parties  and  new  matter  Into  a  suit 
idosed  by  final  decree. 

Dlstlngnlshed  In  Avery  r.  Bowman,  89  N.  H.  897,  holding  it  error, 
where  a  court  refused  a  pragee  am^ment,  not  on  the  ground  of 
discretion,  but  on  the  ground  that  they  had  no  power  to  grant  it; 
Welch  T.  County  Court  of  Wetzel  County,  29  W.  Va.  68,  1  S.  B.  340, 
modifies  the  rule,  holding  matters  not  subject  to  review  must  be 
purely  matters  of  discretion,  and  ordering  Circuit  Court  fo  grant 
writ  of  certiorari,  authorities  collected. 

Abatemsnt.— Variation  between  the  writ  and  declaration  should 
be  taken  advantage  of  by  plea  in  abatement,  iu  court  below,  p.  302. 

This  practice  approved  in  How  t.  McKinney,  1  McLean.  320, 
F.  C.  6,749,  refusing  motion  to  quash  writ,  because  of  variance  with 
the  declaration;  Prince  v.  liamb,  Breese,  379,  variance  between  the 
writ  and  declaration  may  not  be  urged  as  error  in  the  appellate 
court;  Carpenter  v.  Hoyt,  17  IlL  630,  to  the  same  effect,  and  au- 
thorities collected;  Cruikshank  v.  Brown,  6  Ollnu  77,  according 
to  modern  practice  advantage  should  be  taken  of  variance  by 
motion  in  the  lower  court;  Chapman  v.  Davis,  4  Oiii.  177,  where 
a  plaintiff  sued  out  a  writ  as  administratrix  and  declared  as  execu- 
trix, a  plea  in  at>atement  could  not  be  maintained,  because  not  made 
at  the  proper  time;  Schenck  v.  Schenck,  10  N.  J.  L.  275.  a  plea  la 
abatemoit,  because  of  variance  between  writ  and  declaration,  is 
good.  Olted  In  separate  opinion,  Waldo  v.  Beckwltli,  1  N.  Mex. 
Ill,  but  without  particular  application,  the  plea  in  abatement  being 
upon  other  grounds. 

Miscellaneous. —  Cited,  but  not  in  point,  Tufts  v.  Tufts,  3  Wood, 
*  M.  509,  F.  C.  14,233;  Martin  v.  Bartow  Iron  Works,  35  Ga.  328. 

U  Wheat  804^-809.  6  L.  480,  FINLBY  v.  BANK  OF  U.  S. 

Foreolosnre. —  In  general,  all  incumbrancers  must  be  made  par- 
ties to  a  bill  of  foreclosure,  but  the  proceedings  will  not  be  set  aside 
to  let  in  a  prior  mortgagee,  not  before  known  to  the  court,  nnless 
to  prevent  irremediable  mischief,  pp.  306,  807. 

CHted  and  principle  affirmed  and  applied  in  First  Nat  Bank  v. 
Salem  Flour  Mills  Co.,  12  Sawy.  490,  81  Fed.  688.  holding  • 
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j^rlor  mortgagee  a  pn^ter  defendant  in  salt  to  foreclose  snbseqaent 
mOTtgac»;  Snthraland  t.  Lake  Svperlor,  etc.,  Co.,  23  Fed.  Gas.  401, 

9  Banlc  Beg.  802,  holding  prior  Ineumbrancws  necessary  parties^ 

where  there  Is  a  subBtantial  doubt  as  to  the  amounts  dne  them; 
Converse  t.  Michigan  Dairy  Co.,  45  Fed.  19,  a  mortgagee  can  make 
the  creditors  of  mortgagor's  grantor  parties  to  suit,  when  they 
claim  that  the  transfer  to  mortgagor  was  in  fraud  of  their  prior 
liens;  Wilson  t.  Hayward,  2  Fla.  30,  the  holder  of  remaining 
notes,  secured  by  mortgage  prerionsly  foreclosed,  cannot  under 
statute  hare  a  foreclosure  of  the  same  mortgage;  remedy  la  In 
equity,  where  all  parties  may  be  Joined;  Heimstreet  r.  Winnie, 

10  Iowa.  481.  a  bill  may  be  dismissed  as  to  a  junior  mortgagee 
against  whom  service  cannot  be  obtained;  Hodges  v.  Mull  Ik  in,  1 
Bland  Ch.  513,  614,  setting  aside  decree  against  trustee,  where 
cestui  que  trusts,  under  certain  deeds,  would  otherwise  have  been 
materially  injured;  Walsh  v.  Smyth,  S  Bland  Oh.  26,  where  two 
obligors  had  a  common  ground  of  relief,  upon  which  each  might  be 
relieved  without  prejudice  to  the  other.  It  was  not  mceaaary  that 
they  should  be  Joined  in  suit  to  set  aside  contract;  Biiller  t.  Finn, 
1  Neb.  288,  refusing  to  set  aside  a  decree  for  the  purpose  of  Intro- 
ducing a  party  who  should  have  been  an  original  defendant;  Hall 
V.  Hall,  11  Tex.  547,  subsequent  purchasers  and  mortgagees  of  per- 
sonal property,  having  possession  thereof,  are  necessary  parties  in 
an  action  to  foreclose  a  prior  mortgage.  Explained  In  Hagan  t. 
Walker,  14  How.  37.  CI  L.  316,  dispensing  with  a  prior  incum- 
brancer, because  outside  the  Jurisdiction  of  the  coart  Olted  in 
note  collecting  authorities,  80  Am.  Dec.  716. 

Denied  In  part,  in  Wanen,  etc.  v.  Burton,  9  S.  O.  19^  holding  a 
prior  Incumbrancer  not  a  necessary,  but  only  a  proper  party,  to  a 
suit  in  foreclosure. 

Foreeloanre. —  Prior  Incumbmncera  are  not  bound  by  the  decree 
in  a  suit  to  vhlch  they  are  not  made  parties;  and  parchasors  under 
the  sale  take  subject  to  the  prior  liens,  p.  807. 

Cited  and  principle  applied  in  Williams  v.  Gibbs,  17  How.  255. 
16  It.  141,  holding  an  assignee  not  bound  by  distribution  proceed- 
ings of  which  he  had  no  notice;  Phillips  v.  Mariner,  6  Biss.  28,  F. 
0.  11,106>  holding  a  bill  of  review  would  He,  where  nMther  the  bill 
in  foreclosure  nor  the  decree  accounted  <a  provided  for  a  third 
note  described  in  the  mortgage;  State  Trust  Oo.  v.  National  Land 
Imp.,  etc.,  Co.,  72  Fed.  578,  prior  incumbrancers  not  made  parties 
are  not  bound  by  bill  In  State  court,  enjoining  officers  of  creditor 
corporation,  aud  appointing  receiver  for  benefit  of  creditors;  Wilson 
V.  Biscoe,  11  .Vrk.  55,  where  the  State  and  bondholder  were  con- 
sidered prior  mortgagees  In  mortgage  given  to  bank  upon  issue 
ct  stock,  Uielr  rights  are  not  affected  by  foreclosure  proceedhigs 
to  which  they  are  not  parties.  Cited  in  Hefner  v.  Northwestern 
Life  Ins.  Co.,  128  TT.  B.  754,  81  L.  312,  8  S.  Ot  840,  but  without 
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particular  application,  holding  decree  binding  upon  one  claiming 
property  under  a  tax  title,  be  baTlng  been  made  a  party  to  tbe  salt 

ToToelonm.—  PnnduBera  under  a  decree  of  foredomire  tain  the 
land  subject  to  prior  Incumbrances,  p.  307. 

Olted  In  Brown  v.  Wallace.  4  Gill  &  J.  402,  2  Bland  Oh.  690, 
holding  caveat  emptw  applies  to  all  Judicial  sales  and  a  trustee 
appointed  to  sell  property  sold  only  the  title  of  the  parties  to  the 
suit;  Bowyer  t.  Hughart,  8  Oratt  869^  one  purchaali^  property 
under  a  decree  fraudulently  obtained,  with  knowledge  of  tbe  ftaud, 
will  not  be  relieved  from  his  purchase,  though  he  acquires  no 
vaUd  title. 

Miscellaneous. —  Cited  in  Shepherd  t.  Pepper,  183  U.  S.  651,  33  L. 
715, 10  S.  Ot  446,  holding,  upon  application  of  a  Junior  Incumbrancer, 
a  court  of  equity  will  provide  for  tbe  sale  of  Incumbered  property, 
if  the  interest  of  the  mortgagor  and  incumbrancers  require  It;  In 
Johnson  t.  Oulbertson.  79  Fed.  5.  without  particular  applica- 
tion; also  Continental  Nat  Bank  T.  HeUmaUt  81  Ted.  4&i  Wilson 
Hayward,  6  Fla.  196;  In  guieral  dlscus^n,  Phelps  t.  ^eiaon, 

I  G.  Greene,  127. 

II  Wheat  309-318,  6  L.  481,  WBTZELL  T.  B1TSSABD. 

Statute  of  limitations.—  Some  of  the  American  cases  proceed  oB 
the  Idea  of  a  new  promise,  for  which  the  ancient  debt  Is  a  sufficient 

consideration,  p.  314. 

Olted  to  this  point  In  Martin  t.  Broach,  6  Ga.  82,  SO  Am.  Dec. 
312,  holding  a  promise  to  pay  a  debt  barred  by  the  statute  consti- 
tutes a  new  cause  of  acticm,  which  must  be  declared  on  In  file  wonis 

In  which  it  was  made. 

Statute  of  limitations.—  Acknowledgment  of  a  debt  which  win 
take  a  case  out  of  the  statute  of  limitations,  must  be  unqualified 
and  unconditional.  If  conditional,  the  revlTal  of  the  debt  Is 
only  conditional,  p.  815. 

The  following  citing  cases  affirm  and  apply  this  doctrine:  Bell 
T.  Morrison,  1  Pet  362,  7  L.  179,  holding  the  admission  of  existence 
of  unliquidated  account,  on  which  something  Is  due  to  plalntiCC, 
not  a  sufficient  acknowledgment;  Thompson  t.  Peter,  12  Wheat. 
567,  6  L.  781,  acknowledgment  by  iKrsonal  representative  will  not 
take  case  out  of  statute  of  limitations;  Fort  Scott  t.  Hickman,  112 
U.  S.  164,  28  L.  641.  S  B.  Ct  64,  a  report  of  a  committee  of  city 
council  proposing  plan  of  compromise  with  holders  of  certain  city 
bonds,  not  an  acknowledgment  to  take  them  out  of  statute  of  limi- 
tations; Shepherd  v.  Thompson,  122  tJ.  S.  236,  237,  30  I*.  1167,  7  S. 
Ot  1232,  an  assignment  of  a  certain  claim.  In  consideration  of  a 
debt  barred  by  statute,  Is  not  sufficient  to  raise  an  ImpUcati(m  (tf 
s  now  promise;  Archer  t.  Poor,  5  Cr.  a  O.  642,  F.  a  600b 
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ttie  mere  acknowledgment  of  a  debt  1b  not  snffldent;  NlchoUs  t. 
Warfleld,  2  Cr.  C.  0.  429,  F.  0.  10,234,  the  expression  of  a 
wUUngness  to  pay  a  debt,  If  a  certain  account  should  be  allowed  as 
a  set-off,  will  not  take  the  case  out  of  the  statute;  St.  John  t. 
Garrow.  4  Port  226,  29  Am.  Dec.  281,  admission  by  debtor  that 
a  debt  la  due,  la  anfficient  to  revlTe  original  cause  of  action;  Oraw- 
ford  ▼.  Chlldrese,  1  Ala.  488,  488,  under  statute,  a  r^bt  of  action, 
founded  upon  a  bond,  cannot  be  revlTed  by  an  acknowledgment  of 
the  debt;  Bates*  Admr.  t.  Bates,  33  Ala.  1Q4.  a  declaration  by  the 
debtor,  to  administrator's  ■  attorney,  that  he  had  once  offered  to 
settle  the  claim  In  lands,  and  would  do  so  then.  If  administrator 
was  authorised  to  make  a  settlement,  Is  not  a  sufficient  acknowledg- 
ment; Brown  T.  State  Bank,  10  Ark.  186,  holding  a  letter  to  a  bank 
acknowled^ng  a  note,  to  be  witbln  the  above  rule,  and  snfflclent 
to  rerlre  debt;  De  Forrest  t.  Hunt,  8  Oonn.  ISB,  lu^dlng  expressions 
In  letter  acknowledging  a  debt,  to  be  an  unqualified  acknowledgment; 
Dickinson  t.  McOamy,  S  Ga.  488,  48  Am.  Dec.  209,  acknowledgment 
In  defendant's  plea  that  the  signature  to  the  note  sued  on  as  his.  Is 
not  snfOclent  to  take  the  case  out  of  the  statute;  Chambers  t.  Gar- 
land, 3  G.  Greene,  324,  a  promise  to  pay  a  debt  In  land,  under  clr- 
cumstances  leaving  the  Impression  that  the  promise  was  made  to 
avoid  litigation,  and  not  to  acknowledge  Indebtedness,  does  not 
avoid  tha  statute;  Penl^  t.  Waterhouse,  8  Iowa,  489.  holding 
certain  letters,  acknowledging  Indebtedness,  sufficient  to  bring  case 
within  the  rule;  Stewart  v.  McFaeland,  84  Iowa,  57,  50  M.  W.  222, 
a  bequest  to  wife  In  payment  of  note  does  not  constitute  such  an 
admission  as  would  revive  right  of  action  on  note,  where  wife 
refused  to  accept  provisions  of  the  will;  Head's  Executor  v.  Man- 
ners,  5  3.  J.  Marsh.  261,  a  promise  to  pv  a  debt  barred  by  statute 
vUl  not  be  implied  from  an  acknowledgment  that  the  same  was 
due;  BaUey  t.  Grane,  21  Pick.  ^4,  a  letter  from  defendant,  avowing 
Us  inaUUty  to  pay  note  and  asking  for  a  discharge  without  pay- 
ment, does  not  take  debt  out  of  statute. 

Elsewhere  the  following  cite,  affirm  and  rely  upon  the  syllabns 
doctrine:  Ten  Byck  v.  Wlug,  1  Mlcb.  48,  a  stipulation  that  there  be 
a  reference  to  a  master  to  state  amount  due  on  a  Judgment  Is  not 
an  acknowledgment  of  th6  debt;  McLean  v.  Thorp,  4  Mo.  259,  ad- 
mission by  defendant  to  witness  that  be  must  raise  some  mon^ 
or  jO^tlfl  would  sne  him,  and  later  acknowledgment  tbat  he  had 
not  paid  plaintiff.  Is  not  a  snfflclent  acknowledgment;  Stewart  v. 
Beckless,  24  N.  3.  h.  420,  In  the  case  of  a  person  discharged  In 
bankruptcy,  his  expression  of  an  Intention  to  pay  certain  notes  was 
not  a  promise  to  pay  them;  Purdy  v.  Austin,  3  Wend.  190,  expres- 
sions denying  an  account  and  refusing  to  settle  with  any  one  but 
plaintiff  is  not  an  acknowledgment  of  the  debt;  Bradley  t.  F1^  8 
Wend.  273,  statements  that  note  against  which  statote  had  ran 
bad  been  paid  by  balance  on  running  account,  not  sufficient  to 
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Imply  promise  of  payment,  npon  failure  to  produce  (be  acoonnt; 
docks  T,  Weeks,  7  HIU,  47.  a  promise  by  defendant  to  pay  a  certain 
note  "  as  soon  as  he  convenient^  conld  "  Is  not  sufficient;  Thomp- 
klns  V.  Brown.  1  Den.  249,  proof  of  a  promise  to  pay  "  when  able  ** 
to  not  Bufflclent  to  avoid  a  plea  of  the  statute  of  limitatlonB,  wltboat 
establishing  defendant's  ability  to  pay;  Bloodgood  v.  Bruen,  8  N. 
T.  368,  an  admission  of  original  indebtedness,  in  answer  to  a  bill 
In  chancery,  at  tbe  suit  of  a  third  person,  will  not  remove  the  bar 
of  the  statnte;  Wakeipan  t.  Sherman,  9  N.  T.  92,  a  promise  to 
pay  a  barred  debt,  if  svcceBSfnl  in  bnsinesB,  Is  conditional,  and 
business  snccMS  most  be  shown;  evidence  of  defendant's  title  to 
certain  real  estate  not  admissible;  Shoemaker  v.  Benedict,  31  N.  T. 
18S,  fSZ  Am.  Dec.  97,  payments  made  by  one  of  the  Joint  and  several 
makers  of  a  note  does  not  affect  the  defense  of  the  statnte  as  to 
the  other;  Laforge  v.  Jayne,  9  Pa.  St  413,  admission  of  debt  with 
averments  of  a  set-off  and  a  promise  to  pay  balance  when  able,  will 
not  avoid  the  statnte,  there  being  no  evidence  of  ability;  Hayes  v. 
Ollnkscales.  9  S.  0.  464,  where  a  debt  Is  revived  by  a  conditional 
promise,  the  statute  b^flns  to  mn  axalnst  the  new  promise  nj>on 
tike  performance  of  the  condition;  Thnrmond  v.  Trammell,  28  Tex. 
380,  91  Am.  Dec.  8SS,  where  defendant  while  admitting  plaintiff's 
title  to  p-jrsonal  property,  refused  to  submit  to  tbe  title  or  surren- 
der the  property,  the  bar  Is  not  thereby  removed;  Farmers'  Bank  v. 
Olarke,  4  Lelgb  (Va.),  606,  where  condition  of  promise  was  not  shown 
to  have  been  fulfilled,  the  statute  was  not  barred;  Aylett  v.  Bobin- 
son,  9  Iielgh  (Va.)*  a  promise  to  "settle**  account  where  well 
enough  to  transact  business,  Is  not  an  acknowledgment  of  debt  or 
a  promise  to  pay;  Mom  v.  Bank  of  Columbia,  6  Pet  92,  8  L.  831, 
exclamation  of  debtor,  while  drinking,  that  he  owed  "one  damned 
five  hundred  at  the  Bank  of  Columbia,"  is  not  a  sufficient  acknowl- 
edgment 

Cited,  but  without  partlnnlar  application,  In  re  Burton,  29  Fed. 
689,  discnssing  analogy  between  debt  barred  by  statute  of  llmlta* 
tlons  and  debt  barred  by  discharge  in  l)ankruptcy;  Gullck  v.  Turn- 
pike Go..  14  N.  J.  L.  648,  declining  to  further  limit  the  operation  of 
the  statute;  Henry  v.  Boot  88  N.  T.  681,  632,  holding  an  infant 
retaining  property  purchased  during  Infancy,  after  reaching  ma- 
jority, thereby  ratiflea  his  contract;  Belote  v.  Wynne,  7  Yerg.  541, 
holding  a  promise  made  by  one  partner  after  dissolution  of  a  part- 
nership, that  the  firm  will  pay  a  debt  of  the  partnership,  does  not 
revive  debt  against  the  other  partner.  Cited,  In  general  discussion. 
Davis  V.  Minor,  1  How.  (Miss.)  191,  28  Am.  Dec.  829.  upon  purpose 
and  construction  of  statute. 

Denied  In  Da^is  v.  Tan  Zandt,  2  Gr.  0.  O.  208.  F.  G.  3,666,  a 
promise  to  pay  "when  able'*  will  take  the  case  out  of  the  statute, 
without  proof  that  defoidant  has  since  been  able  to  pay. 
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11  Wheat  820-824,  6  L.  484,  FOWLS  T.  OOHMON  OOUNOIL  OF 
AliBXANDRIA. 

Demurrer  to  evidence  refers  the  conrt  to  the  law  arising  from 
facts,  and  one  party  cannot  Insist  upon  the  other  joining  In  the 
demorrer,  without  distinctly  admitting,  upon  the  record,  every  fact 
and  conclusion,  which  hie  adTersary*!  evidence  conduced  to  prove, 
M>-  322.  323,  324. 

Olted  and  rule  followed  in  Tan  Stone  v.  Stlllwell,  etc..  Mfg.  Co.. 
142  U.  S.  134,  85  L.  963,  12  S.  Ct  183,  sustaining  court  in  overruUng 
general  demurrer,  there  being  some  evidence  supporting  plaintiffs 
contention:  Columbian  Ins.  Co.  v.  Catlett,  12  Wheat.  389.  6  L.  667, 
Inferring  from  the  evidence,  that  a  deli^  at  a  particular  port  was 
reasonable  and  not  a  deviation,  atfecUng  policy  of  insurance;  Picket 
T.  Isgrlgg,  10  BiSB.  233,  235,  236,  6  7ed.  679,  681,  682,  It  is  the  oc- 
clusive province  of  the  Jury  to  weigh  the  evidence,  and  the  par^ 
upon  whom  rests  the  burden  of  proof  cannot  demur  to  evidence  of 
adverse  party;  Johnson  t.  United  States,  G  Mason,  436,  437,  F.  O. 
7,419,  assuming  as  true  certain  facts  which  might  be  Inferred  from 
the  evidence,  and  collecting  authorities;  Hlnote  v.  Simpson,  17  Fla. 
461,  reversing  judgment  upon  demurrer  to  evidence,  no  spedflc  facts 
being  admitted  uiran  the  record,  and  no  joinder  in  demurrer;  Dun- 
can V.  State,  29  Fla.  450.  10  So.  817,  it  rests  In  the  discretion  of  the 
court  as  to  whether  demurrer  to  the  evidence  shall  be  entertained; 
Fee  V.  Florida  Sugar  Mfg.  Co.,  36  Fla.  616,  18  So.  866,  reversing 
judgment  where  the  testimony  on  demurrer  to  evidence  was 
"  loose.  Indeterminate,  and  conflicting; "  J.  A.  &  N.  Ry.  Oo.  v.  Velte, 
140  111.  62,  29  N.  E.  707.  there  was  no  error  in  overruling  a  motion 
to  exclude  plaintiffs  evidence,  where  the  facts  were  disputed;  Frits 
V.  Clarli,  80  Ind.  S95,  a  party  cannot  successfully  demur  to  the 
evidence,  when  the  burden  of  the  Issue  Is  upon  blm,  aufliorities  re- 
viewed; Indianapolis,  etc,  B.  B.  Oo.  v.  McLin,  82  Ind.  44S,  upon 
defendant's  demurring  to  the  evidence,  testimony  tending  to  show 
no  contributory  negligence  on  the  part  of  plaintiff,  accepted  as  con- 
clusive; Plant  v.  Edwards,  85  Ind.  689,  holding  a  demurrer  to  the 
evidence  by  plaintiff,  after  both  parties  bad  put  In  their  evidence, 
irregular  and  incorrect;  Franks  v.  State,  1  G.  Greene,  542,  the  court 
properly  refused  to  Instruct  the  jury  that  the  evidence  was  insuffi- 
cient to  support  the  Indictment;  State  v.  So  per,  16  Me.  296,  88  Am. 
Dec.  667,  sustaining  plalntUTs  refnsal  to  Join  In  general  demurrer. 
Hiere  being  a  matter  of  fact  In  controversy:  Copeland  v.  New  Eng- 
land Ins.  Co.,  22  Pick.  140,  148,  ordering  a  new  trial,  where  plain- 
tiffs Joined  in  demurrer,  there  still  being  a  dispute  as  to  the  fact  at 
issue;  Golden  v.  Elnowles,  120  Mass.  337,  holding  an  oral  demurrer,. 
In  which  there  was  no  joinder  by  plaintiff,  irregular  and  erroneous; 
Waul  V.  Klrkman,  27  Miss.  830,  the  court  properly  refused  to  compel 
plaintiff  to  Join  in  demurrer  to  evidence,  admitting  the  evidence, 
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bnt  not  the  facts  which  It  was  offered  to  prove;  M.  &  O.  R.  U.  Co. 
T.  McArthnr,  43  MisB.  186,  In  an  action  for  damages,  npon  d^mnrrer 
being  Joined  the  court  was  warranted  In  accepting  as  facts,  all  that 
the  testimony  tended  to  prove;  Ware  v.  McQoillan,  54  MIbb.  70ft,  a 
variance  between  Oie  bOl  of  partlcnlars  and  the  proof,  regarding 
defendant's  name,  Is  not  a  proper  ground  for  demurrer  to  the  evi- 
dence; Western  Assurance  Oo.  v.  lAayer,  64  Hisa.  797,  798,  2  So.  174, 
reversing  Jnd^ent  upon  demurrer  to  the  evidence,  stating  the  evi- 
dence, bnt  not  the  facts  proved  or  admitted;  Pino  v.  Hatch,  1  N. 
Mex.  182,  reversing  Judgment  upon  demurrer  to  evidence,  it  appear- 
ing that  the  facts  In  Question  were  disputed;  Booth  v.  Cotton,  18 
T«c  882,  plaintiff  need  not  Join  In  demurrer  where  facts  are  dis- 
puted; Miller  V.  Baltimore  &  O.  B.  B.  Co.,  17  Fed.  Oaa.  304,  over- 
nillng  demurrer  where  facts  were  In  dispute.  Gited.  but  without 
particular  application,  In  Suydam  v.  Williamson,  20  How.  436,  15 
It.  981,  in  discussion  of  modes  whereby  evidence  may,  in  certain 
cases,  be  put  on  record  and  questions  of  law  arising  thereon,  re- 
viewed upon  writ  of  error.  Cited  In  note,  10  Blss.  237, 1  Blackf.  109, 

I  Hni.  471,  472. 

II  Wheat  826-882,  6  L.  486;  PILBS  v.  BOULDIM. 

Adverse  poaseesion,  under  grant  or  deed,  glvei  complete  title 
Tennessee  statute  of  limitations,  p.  882, 
Not  Cited. 

U  Wbeat  882-800;  6  L.  4S8,  OOVBBNBUB'S  HBIB8  t.  BOBBBIS 
SON. 

Alleau.— An  alien  cannot  take  land  by  descent  p*  Sh- 
otted In  Crane  t.  Beedor,  21  Midi.  78,  4  Am.  Bep.  441,  holding  an 
act  anthorldng  foreigners  to  take  and  bold  lands  does  not  confer 
upon  the  heirs  of  eucb  fortigners  the  right  to  take  by  Inheritance, 
unless  vested  before  the  repeal  of  the  act 

Haturalla&tioii.— Where  an  alien  takes  by  grant  his  subsequent 
natorallxatlon  relates  back  and  obviates  every  consequence  of  bis 
alien  disability,  pp.  850,  351. 

This  principle  applied  in  Lone  Jack  Mln.  Go.  v.  Megglnson,  82 
Fed.  04,  48  U.  8.  App.  461,  holding  a  snbsequent  declaration  of  an 
Intention  to  become  a  citizen,  by  an  alien  locator  of  a  mining  claim, 
relates  baCk  to  date  of  location;  Barley  v.  State,  40  Ala.  696,  the 
rii^t  of  tba  State  to  escheat  tbe  lands  of  an  altoo  Is  d^eated  when 
flie  latter  Is  admitted  to  citizenship. 

Distinguished  in  Wnlf  v.  Manuel,  9  Mont  286,  28  Pac.  725.  hold- 
ing defendant's  naturalization  could  not  relzoact  to  bis  purchase,  or 
fight  to  a  minlnff  claim. 

.AliesL— An  alien  mi^  take  real  pn^porty,  by  grant  whettia  ttian 
Ihe  Stote  or  a  private  citizen,  and  may  hold  flie  same  until  bla  tttia 
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18  divested  br  an  Inquest  of  office  or  some  equivalent  proceedlnc; 

pp.  855,  866. 

Tbis  boldlng  1b  affirmed  and  applied  by  the  following  citing  cases: 
Taylor  t.  Bentuun,  5  How.  270,  12  L.  148,  land  taken  by  aliens,  by 
doTlse,  does  not  escheat  nntU  office  found;  Uannel  t.  Wnlfl,  152  IT.  S. 
B08,  611,  88  L.  S83.  634,  14  S.  Ot  6S2,  658,  holding  this  rnle  appUes 
to  a  grant  of  a  mining  claim  to  an  alien;  Farmers'  Loan  &  Trust  Oo. 
T.  McKlnney,  6  McLean,  5,  F.  O.  4.667,  a  foreign  corporaticm  may 
maintain  an  action  of  ejectment  for  the  poBsesslon  of  land  acquired 
by  mortgage;  BUlings  t.  Aspen  Mln.  &  Smelting  Co.,  62  Fed.  251,  10 
TT.  S.  App.  322,  the  right  to  defeat  title  to  a  mining  claim  on  the 
ground  that  It  was  located  by  an  alien,  Is  reserved  to  the  government 
alonB;  Bogan  v.  Bdlnburgh,  etc.,  Mortgage  Co..  68  Fed.  197,  27  U.  S. 
App.  846,  Commission  of  land  office  could  not  forfdt  rights  of  a 
pre-emptor  and  bis  mortgagee,  because  the  former  entered  the  land 
86  a  homestead  while  still  an  alien;  Jlnkins  v.  Noel,  3  Stew.  80,  an 
alien  may  maintain  an  action  to  recover  possession  of  land  obtained 
by  grant;  Jones  v.  Mlnogne,  29  Ark.  644,  holding  it  immaterial 
whether  a  devisee  be  an  alien  or  not;  Justice  Mining  Co.  v.  Lee,  21 
Colo.  268,  62  Am.  St  Bep.  21»,  40  Pac.  446.  after  a  grant  of  title  to 
mineral  land  Is  made  to  an  alien.  It  cannot  be  attacked  by  a  third 
party;  Wadswmrth  v.  Wadsworth,  12  N.  Y.  880,  a  statute  declaring 
void  evray  devise  of  real  proper^  to  persons  who  are  aliens  at  time 
of  testator's  death,  does  not  apply  to  alien  devisee  bom  after  death 
of  testator;  Hubbard  v.  Goodwin,  3  Leigh  (Va.),  512,  the  common- 
wealth cannot  take  the  profits  received  by  an  alien,  before  decree 
giving  title  to  the  State.  See  valuable  note,  14  Am.  Dec.  97;  also 
note,  49  Am.  Dec.  622.  Cited,  but  without  particular  application.  In 
Frltts  V.  Palmer,  182  U.  S.  298,  88  L.  821,  10  S.  Gt  96,  discussing 
right  of  foreign  corporation  to  h<dd  land  under  ttie  Oonstltutl<m  ot 
Colorado;  In  KerShaw  t.  Kelsey,  100  Mass.  S74,  97  Am.  Dec.  187,  1 
Am.  Bep.  1A4,  permitting  recovery  upon  lease  of  land  within  Con- 
federate  territory;  Crane  v.  Beeder,  21  Mich.  70,  4  Am.  Bep.  440, 
dted  as  to  statutes  of  Virginia  in  regard  to  the  land  titles  of  aliens; 
Davidson  College  v.  Chambers.  3  Jones  Eq.  261,  where  a  corporation 
was  bequeathed  a  greater  sum  than  authorized  to  hold. 

Distinguished  In  Jones  v.  Chiles,  4  J.  J.  Marsh.  618,  where  an 
entry  of  land  became  void  through  noncompliance  with  the  law,  one 
claiming  by  subsequent  entry  may  perfect  the  same.  Denied  In 
Tlbblts  V.  Ah  Tong,  4  Mont  637,  2  Pac.  760,  boldlng  doctrine  of  the 
common  law  Inapplicable  where  aliens  claimed  mineral  lands  under 
a  cQUT^ance. 

BKatsat.— Where  the  title  of  an  alien  to  lands  escheats  to  the 
Stat^  It  Is  not  an  extinguishment  to  fbe  benefit  of  an  lnferlw 
claim,  but  passes  the  superior  title  to  the  government,  PP.  S68-300, 

This  principle  followed  In  Stlth  v.  Hart  6  T.  B.  Mon.  62^  holding 
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the  tellnanlslunent  of  land  to  tbe  State  by  grantee  of  patentee  did 
not  poas  title  to  a  conflicting  eabseanent  patentee. 

PabUo  land  granta.— The  State  never  Intends  to  grant  die  landa 
of  another,  and  where  tbB  grantee  Is  ignorant  of  the  jwevloaa  pat- 
ent the  maxtin,  caveat  emptor,  la  i^ipUcable  to  this  speclea  of 

contract,  p.  359. 

Olted  and  principle  applied  In  Webster  t.  Olear.  49  Ohio  St  400, 
81  N.  B.  746,  holding  one  who,  in  good  faith,  purchased  land  from 
ttie  State  takes  no  title  against  a  formv  porchaaw. 

U  Wheat  881-874,  6  L.  48B.  SHBLBT  T.  61TY. 
Statutaa.—  A  fixed  construction  of  the  statntes  of  the  several 

States,  b7  tb^r  own  courts,  most  famish,  as  far  as  they  comport 
with  the  Constitution  of  the  United  States,  the  rule  of  decision  to 
the  Supreme  Court,  p.  367. 

The  citations  collect  the  following  cases  affirming  and  applying 
this  rule:  Green  v.  Neal,  6  Pet  298^  8  L.  406,  construing  statute  of 
limitations  according  to  tbe  settled  law  of  the  State;  Beals  v.  Hale. 
4  How.  64,  11  L.  878,  approving  this  doctrine,  In  construction  of 
statute  rdating  to  tbe  recording  of  deeds;  Lefflngwell  v.  Warden, 
2  Black,  603,  17  L.  262,  In  construing  statute  of  limitations,  anthori- 
ties  collected;  Webster  v.  Oooper,  14  How.  604,  14  L.  517.  holding 
a  statute  Inoperative,  It  having  been  so  held  by  the  State  Supreme 
Court;  Christy  v.  Pridgeon.  4  Wall.  208.  18  L.  324,  adopting  tbe 
interpretation  of  the  Mexican  colonization  law,  placed  upon  It  by 
tbe  T^xas  coorts;  Hamilton  Co.  v.  Massachusetts,  0  Wall.  6ti.,  18 
L.  907,  adopting  the  definition  of  tbe  term  **commo^tles "  as  nnl- 
formly  glvoi  by  the  Massachusetts  courts;  Davie  v.  BrtggB,  97  IT.  S. 
637,  24  L.  1089,  adopting  tbe  constmctiott  of  the  Supreme  Court 
of  North  Carolina,  that  the  term  "  beyond  the  seas  "  in  the  statute 
of  limitations,  means  "without  the  United,  States; "  Louisiana  v. 
PllBbury,  105  U.  8.  294.  26  L.  1096,  construing  section  of  the  Con- 
stitution of  Louisiana,  requiring  uniformity  in  taxation,  in  con- 
formance with  the  decisions  of  the  State  Supreme  Court;  Bauseman 
T.  Blunt  147  U.  8.  6S2.  667,  87  L.  818,  820,  13  8.  Ct  469,  470,  con- 
struing Kansas  statute  of  limitations  in  accordance  with  decision 
of  Stete  court  rendered  after  a  contrary  construction  by  the  Cir- 
cuit Court,  authorities  reviewed;  Balkam  v.  Woodstock  Iron  Co., 
164  U.  S.  188,  38  L.  957.  14  S.  Ct  1014,  refusing  to  consider  con- 
tention that  Alabama  Supreme  Court  bad  misconstrued  its  own 
statute  of  limitations,  collecting  authorities;  Falbrook  IrrlgatloD 
Dlst  V.  Bradley,  164  U.  8.  166,  41  L.  887,  17  S.  Gt  01.  refusing  to 
hold  an  act  of  legislature  to  be  In  violation  of  the  State  Constltii- 
tkm,  In  the  face  of  clear  uid  repeated  dedaiona  of  the  State  Supreme 
Ctovrt  to  the  contrary:  Thompson  t.  Phillips,  1  Bald.  28^  F.  O. 
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18.974.  adoptliig  the  PennBylTanla  constracllon  of  a  statute  llmlTfi^ 
the  lien  of  jnd^ents,  tbough  rested  rights  were  thereby  affected;  ■ 
In  re  Cornwall,  9  Blatchf.  127,  F.  C.  3,250,  6  N.  Bank.  Reg.  318, 
eonstming  Gonnectlcnt  statute  of  limitations  affecting  bankruptcy 
proceedings;  United  States  t.  Dtennen,  Hemp.  326,  P.  C.  14,992,  the 
laws  of  the  several  States  are  rules  of  dedslon  In  United  States 
oonrta,  and  tbwe  Is  nothing  In  the  laws  of  Arkansas  forbidding  the 
ezecntioB  of  a  Judgment  against  an  administrator  In  Us  repre- 
sentatlTe  capacity;  Boyle  t.  Arledge*  Hemp.  023.  F.  C.  1,758.  eon- 
stmlng  the  statute  of  UmltationB  of  Arkansas;  Perry  Mfg.  Co. 
Brown.  2  Wood.  &  M.  465.  F.  C.  11,016,  construing  Insolvent  law  In 
accordance  with  the  Massachusetts  decisions;  In  re  Noesen,  6  Bias. 
447.  F.  a  10,288,  12  N.  B.  R.  426.  Interpreting  Wisconsin  statute 
Of  limitations  In  Its  application  to  proceedings  in  bankruptcy;  Lavla 
T.  Emigrant  Bank,  18  Blatchf.  11,  1  Fed.  660*  following  the  latest 
adjudication  as  to  the  proper  construction  of  a  statute  authorizing 
a  surrogate  to  Issue  letters  of  administration;  HiUer  t.  Shattuc-k,  1 
Flipp.  274,  F.  C.  6,504,  holding  statute  of  Michigan  governing  uew 
trials  In  ejectment  suits  constitutes  the  rule  of  decision  for  the 
Circuit  Court  In  a  case  arising  thereunder;  In  re  Eldridge,  2  Hughes. 
267,  F.  C.  4,331.  in  conformity  with  Virginia  decisions,  the  filing  of 
petition  by  a  bankrupt.  Including  claim  of  creditor  not  already 
barred  by  statute,  is  equivalent  to  a  new  promise;  In  re  Wyllle.  2 
Hughes,  461,  F.  C  18.112,  court  <^  bankruptcy  cannot  contravene 
adjudications  made  try  State  courts  Interpreting  exemptions  under 
local  statutes;  State  v.  Grand  Trunk  By.  Go.,  3  Fed.  S89,  adopting 
adjudications  of  New  Hampshire  courts,  holding  proceedings  under 
a  certain  statute  penal  in  their  nature;  Fidelity  Ins.  Co.  v.  Shenan- 
doah Iron  Co..  42  Fed.  870,  following  construction  of  Virginia  courts 
declaring  certain  statutes  unconstitutional;  Bloodgood  v.  Grasey,  81 
Ala.  689,  admitting  declstoas  of  a  sister  State  as  conduslve  of  the 
proper  constmctlon  of  a  statute  of  that  State;  Yonley  v.  Lavender, 
27  Ark.  294,  one  obtaining  a  Judgment  In  the  Federal  courts  against 
an  administrator  in  his  fiduciary  capacity,  must  file  bis  claim  In 
Probate  Court  In  accordance  with  the  State  law  limiting  his  rights; 
Hammond  v.  Coleman,  4  Mo.  App.  318,  a  government  grant  having 
been  made  to  a  person.  "  or  his  legal  representatives,"  the  question 
as  to  who  these  "  representatives  "  are.  must  be  determined  by  ttte 
law  of  the  State;  Lane  v.  Watson,  51  N.  J.  L.  188,  17  Atl.  117,  the 
construction  given  to  the  statutes  of  Mew  York  by  the  Supreme 
Ooart  ot  that  State  is  conclusive  when  raised  In  other  courts;  Jes- 
sup  V.  Carnegie,  80  N.  Y.  446.  86  Am.  Rep.  646,  where  the  construc- 
tkm  of  an  Iowa  statute  was  before  the  court;  Nlmlck  v.  Iron  Works, 
26  W.  Va.  192,  adopting  construction  of  Ohio  courts  of  statute 
affecting  a  corporation  organized  thereunder;  Prentice  v.  Zane,  19 
Fed.  Gas.  1270.  construing  Pennsylvania  statute  In  accordance  with 
iedtlona  of  State  court;  Udell  v.  The  Ohio,  24  Fed.  Gas.  488.  to  the 
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name  effect  In  case  arising  out  of  statute  govemlng  liens  for  mate- 
.  rials  fQrnfshed. 

Olted,  in  dissenting  opinion,  Oelpcke  t.  Olty  of  Dnbnqiie,  1  Wall. 
210,  211,  17  L.  627,  wben  a  State  court  Changes  Its.  constnictlon  of 
ft  statute,  the  Snpreme  Ooart  should  follow  tiie  later  coiwtnictton; 
In  dissenting  opinion,  B.  &  O.  B.  B.  Co.  t.  Bangh,  140  U.  S.  404,  87 
787,  18  S.  Ot.  928,  arguing  that  the  decisions  of  the  courts  of 
Ohio  should  govern  Indeflnitionof  "fellow-servants."  Cited  In  Faulk- 
ner v.  Hart,  82  N.  T.  421,  37  Am.  Rep.  580,  but  without  particular 
application;  Commonwealth  v.  Pittsburgh  B.  B,  Co.,  08  Pa.  St.  44, 
a  local  corporation  also  incorporated  under  the  laws  of  another 
State  may  attack  the  local  statates  in  the  Federal  conrte;  Crosby 
T.  Htston,  1  Ter.  237,  to  the  effect  that  a  local  statute  cannot  affect 
proper^  In  a  foreign  Jurisdiction. 

Distinguished  In  Burgess  t.  Sellgman,  107  U.  S.  84,  27  L.  365,  2 
S.  Ct  22,  holding  where  the  United  States  Circuit  Court  had  con- 
strued a  statute  not  before  construed  by  the  State  courts,  the  Su- 
preme Court  Is  not  bound  to  follow  a  subsequent,  contrary  con- 
struction by  the  State  court,  authorities  collected;  Austen  v.  Miller, 
B  McLean,  156,  F.  C.  661,  where  the  question  was  not  as  to  the 
cons^ction  of  a  State  statute,  but  as  to  the  principle  of  mercantile 
law  governing  the  case;  McCSure  Owen,  26  Iowa,  268,  a  decision 
of  the  United  States  Supreme  Court  Is  not  authority  In  a  State 
court  when  It  contravenes  the  construction  given  by  the  State  court 
to  the  State  Constitution;  Farrior  v.  New  England  Mortgage  Co., 
92  Ala.  179,  9  So.  532, 12  L.  B.  A.  867  and  n.,  later  cases  adopting  new 
rule  will  not  be  given  a  retroactive  effect,  where  existing  contracts 
would  thereby  be  affected;  Hall  v.  Bussel,  8  Sawy.  616,  F.  C  6,943. 
this  rule  does  not  Include  special  limitations  concmilng  sulta  in 
equity. 

Tha  term  "  beyond  seas  "  Is  usually  construed  by  the  State  courte 
as  equivalent  to  without  the  Umlto  of  the  State  where  the  statute 
Is  enacted,  p.  368. 

Cited,  and  this  holding  affirmed  and  applied,  In  Smith  v.  The  Heirs 
of  Bond,  8  Ala.  390.  holding  exception  in  statute  that  suit  may  be 
toought  against  a  debtor  "  after  bis  return  into  the  State,"  means 
after  his  return  within  the  Jurisdiction  of  the  State;  State  Bank  t. 
Beawell,  18  Ala.  618,  the  provision  In  the  statute  of  limitations, 
entitling  creditor  to  sue  after  "  return  '*  of  absent  debtor,  applies 
to  debtor  who  has  come  within  the  State  for  the  first  time;  Field 
T.  DicUnsoUt  8  Ark.  418.  86  Am.  Dec.  460.  construing  term  "  beyond 
the  seas"  as  beyond  the  Jurisdiction  of  the  State;  Stephenson  v. 
Doe,  8  Blackf.  616.  46  Am.  Dec.  496,  to  the  same  effect;  Estls  v. 
Bawllns,  5  How.  (Miss.)  266,  the  provision  that  time  of  defendant's 
absence  from  the  State  shall  not  be  taken  as  part  of  the  time  limited 
by  tlie  act  appUea  to  tliose  who  have  not  been  In  the  State;  Oalulw 
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T.  Coblelgli,  18  N.  H.  86.  foUowlng  the  conBtractloii  abore;  Smith  t. 
Uadlson,  7  Ohio  (2  pt).  236,  to  the  same  effect;  Snoddy  t.  Oase,  S 
Tex.  117,  adopting  this  constrnctlon,  and  the  eiceptlon  to  persoiu 
"  ahaent "  extends  to  foreigners  who  reside  always  abroad. 

A  different  constrnctlon  was  adopted  in  Darling  t.  Meacbnm,  2  G. 
Greene.  604,  defining  the  term  "  beyond  sea,"  as  used  In  the  fitatntes 
of  Michigan,  to  mean  outside  of  the  United  States;  Whitney  t. 
Goddard,  20  Pick.  SOS,  32  Am.  Dec.  217.  a  resident  of  another  State 
Is  not  a  person  b^nd  sea,  wlthont  any  of  the  United  States;  ** 
Harris  t.  Harris.  71  M.  G.  176,  residing  beyond  the  limits  of  the 
State  is  not  being  "  beyond  seas.**  Cited  also  In  State  v.  Johnson. 
12  Minn.  479,  98  Am.  Dec.  244.  collecting  anthorities,  defining  the 
phrase  "  beyond  sea."  Cited,  arguendo,  in  United  States  t.  Dnstln, 
25  Fed.  Gas.  849,  holdhig  act  of  congress,  punishing  conspiracies,  Is 
a  revenue  law,  and  limitation  of  five  years  applies.  See  note  to  IB 
Am.  Dec.  ?8S. 

Title  by  prescription.—  Five  years*  bona  fide  possession  of  a  slave 
constttntes  a  title,  by  the  laws  of  Virginia,  upon  which  the  possessor 
may  recover  In  dettnne,  i>.  871. 

FoUowed  in  Sadler  v.  Sadler,  16  Ark.  643.  where  possesskm  of 
slave  was  for  a  longer  period  than  required  by  statute;  Spencer  v. 
McDonald,  22  Ark.  475,  where  there  was  possession  for  the  statutory 
period;  Morris  v.  Lyon,  84  Va.  334,  4  S.  B.  730,  detinue  will  not  Ue 
against  one  holding  by  adverse  possession  for  the  time  prescribed 
by  statDte:  Moore  v.  State,  48  N.  J.  L.  205,  89  Am.  Rep.  660.  a 
person  cannot  be  prosecnted  f6r  a  crime  barred  by  statute  of  Um- 
itatlons,  when  bar  was  removed  after  time  had  mn  against  It;  Hall 
V.  Webb,  21 W.  Va.  829,  a  snbsequent  repeal  of  a  limitation  law  can- 
not give  a  retrospectlTe  effect  so  as  to  disturb  the  title;  Thomburg 
V.  Bowen,  37  W.  Va.  548,  16  8.  E.  827,  the  statutory  bar  to  detinue 
attaches  in  five  yeara,  and  the  title  thereby  becomes  vested  In  the 
possessor;  Sprecher  v.  Wakeley,  11  Wis.  440,  while  a  person  held 
ander  a  tax  deed,  the  time  fixed  by  statute  expired,  his  title  thereby 
became  vested;  Ket^er  v.  Miles,  1  Mart  &  Y.  430,  17  Am.  Dec.  822, 
adverse  possession  of  slave  for  statutory  period  vests  an  absolute 
right  of  property  In  the  possessor;  Galvert  T.  Lowell,  10  Ark.  ISl, 
nnder  act  of  1889;  an  action  on  a  sealed  Instmment  Is  barred,  after 
the  expiration  of  five  years;  Mitchell  v.  Wilson,  8  Or.  0.  C.  249, 
F.  0. 9.67S;  the  principle  of  the  rule,  that  twenty  yean*  possession  of 
lands  gives  a  substantive  title,  applies  equaUy  to  the  case  of  per^ 
sonal  <Aattels;  Sims  v.  Canfleld.  2  Ala.  561,  668.  where  mortgagee 
of  slaves  acquired  tltfe  by  possession,  an  equitable  action  vras 
barred. 

Denied  In  part;  In  Hnflman  v.  Aldexson,  9  W.  Va.  824.  holdii^  title 
is  not  vested  by  bar  of  the  statute,  and  an  act  of  leglilatare  eztendf 
lug  Uw  time  Is  constitQtlonaL 
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Conflict  of  lam.— Title  to  personal  property,  acqnbed  imder  the 

limitation  act  of  a  State,  moBt  be  recognized  In  otber  jnrtodlctlons, 

pp.  371,  872. 

This  rale  applied  In  Gktodman  t.  Mnnbs,  8  Port  95.  where  action 
on  a  jiromlsBory  note  was  barred  by  statute  of  the  State  In  which 
It  was  made,  and  defendant  resided,  no  action  could  be  miOntained 
In  another  Jurisdiction;  Thompson  t.  Head,  41  Iowa.  60,  an  action 
upon  a  promissory  note  barred  statute  of  State  In  which  maker 
resided,  cannot  afterwards  be  maintained  In  another  State;  Hamtl* 
ton  T.  Cooper,  Walk.  (Miss.)  544.  12  Am.  Dec.  500,  where  defendant 
acquired  title  to  slaves  under  the  statute  of  another  State;  Davis  t. 
Minor.  1  How.  (Miss.)  189,  28  Am.  Dec.  328,  to  the  same  effect;  Pears 
V.  Sykes,  35  Miss.  635,  where  the  same  question  arose;  Bom  t.  Shaw. 
20  Pa.  St  282,  72  Am.  Dec  684,  where  a  sale  of  personal  property 
was  made  In  anotter  State,  ttie  anestlon  of  fraud,  because  of 
grantor's  pmsesdon,  must  be  determined  by  laws  of  the  place  of 
sale;  Brown  t.  Parker,  28  Wis.  32,  where  an  action  upon  a  note  is 
barred  by  statute  of  the  State  in  which  It  was  made  and  in  which 
parties  thereto  reside,  a  Judgment  obtained  in  another  State  Is  of  no 
avail.  Cltea  In  Thurmond  t.  Trammell,  28  Tex.  880,  91  Am.  Dec. 
325,  but  without  particular  application  In  discussion  as  to  whether 
a  verbal  acknowledgment  would,  of  ItaeU,  remove  the  bar  of  the 
Htatute.  Glted  In  note,  IS  Am.  Dec.  826. 

Distinguished  In  Finnell  v.  South.  Kan.  By.  Oo.,  88  Fed.  428,  bedd- 
ing cause  at  action  for  personal  Injury  not  extinguished  by  statute 
uf  the  State  where  It  accrued,  plaintiff  being  a  resident  of  another 
State,  where  the  common-law  rule  prevailed;  Powell  v.  Wragg,  13 
Ala.  164,  where  the  fact  of  possession  of  certain  slaves  was  not 
sufficiently  shown;  Bohannan  v.  Chapman,  13  Ala.  646,  where  the 
title  to  a  slave  was  not  perfected  by  possession,  defendanfa  vendor 
having  been  out  of  the  State;  Jones  t.  Jones,  18  Ala.  258,  overruling 
Goodman  t.  Hunks,  supra,  holding  statate  does  not  eztingolsh  a 
contract  <uid  an  action  may  be  midntelned  thereon  In  another  Stete; 
Moselv  WlUlams,  5  How.  (Miss.)  524,  where,  the  facts  did  not 
establish  adverse  possession;  McMerty  v.  Morrison,  62  Mo.  143,  con- 
struing the  statute  of  Louisiana,  which  was  pleaded  In  bar.  as  not 
an  absolute  extinguishment  of  debt  and  consequently  no  defense  In 
another  Jurisdiction;  Haws  v.  Cragle,  4  Jones  (N.  C),  398,  in  an 
action  niran  a  bond,  the  presumption  of  payment,  raised  1^  Oie  law 
of  the  placo  of  execution,  la  not  applicable.  Qnalifled  In  Wynn  v. 
Lee,  0  Ga.  288,  holding  ttiat  tbe  statute  pleaded  must  bar  the  title 
AS  well  as  the  remedy,  and  the  residence  of  the  parties  must  be 
such  that  the  stetnto  may  actually  and  fully  operate.  Denied  in 
Alexander  v.  Burnett  5  Rich.  L.  204.  where  plaintiff  converted  a 
negro  and  gained  title  by  prescription,  he  cannot  fnaintflin  trover 
against  the  original  owner,  residing  in  anotlier  State,  who  >abse< 
quently  regains  possosslon. 


Digiiized  by 


Notes  on  n.  8.  B^iorti.      11  Wlieat,  816-880 


Statato  ot  Umltatioiis.— Tbe  local  law  of  the  obUgatloii  goTonu, 
when  the  statute  Is  pleaded  as  a  bar,  p.  867. 

Thte  prlndple  applied  in  Pritchard  t.  Norton,  106  U.  8.  181,  27  Lb 
106. 1 8.  Ot  107.  holding  a  bond  of  Indemnity,  executed  in  (me  Stats*  . 
on  behalf  of  an  appellant  In  the  court  of  another  State,  an  obUgS'- 
tlon  to  be  performed  in  the  latter  State  and  Its  construction  Is 
governed  thereby;  Nicolls  t.  Bodgers.  2  Paine,  440,  F.  C.  10,260,  an 
action  brought  In  New  York  upon  an  attested  promissory  note,  made 
In  Massachusetts,  was  barred  by  statute  of  the  former,  although  It 
would  not  have  been  by  that  of  the  latter  State;  Bacon  t.  Dahl* 
green.  7  La.  Ann.  605,  tiie  statute  of  the  State  in  which  suit  upon 
promissory  note  is  brought  determines  the  time  In  which  an  action 
thereon  Is  barred;  Townsend  t.  Jemlson,  9  How.  41^  418,  18  L. 
199,  the  statute  of  Umltatlons  of  the  country  in  which  the  suit  Is 
brought  may  be  pleaded  to  bar  a  recovery  upon  a  contract  made 
out  of  Its  political  Jurisdiction,  that  of  the  lex  loci  contractus 
i-annot  be. 

Distinguished  in  Boyd  Clark,  8  Fed.  850.  where  a  statute  gave 
I'tght  of  action,  unknown  to  the  common  law,  iimiHng  time  within 
which  action  shall  be  brought  sudi  limitation  held  operatic  in  salt 
brought  in  anothor  State. 

11  Wheat  376-380,  6  L.  498,  WALKER  T.  GBIFFIN. 

Wills.—  The  general  intention  of  the  testator,  as  indicated  lay  the 
will,  must  control,  when  there  Is  a  qnestlMi  as  to  whether  derlBees 
take  per  stirpes  or  per  capita,  pp.  877--879. 

Olted  and  principle  applied  In  Preston  v.  Brant  96  Mo.  668,  10 
S.  W.  80,  holding,  where  testator  devised  land  to  his  wife,  for  life, 
and  after  her  death  to  the  heirs  of  his  daughter  and  the  heirs  of 
his  son.  such  heirs  take  per  stirpes;  Farmer  v.  Kimball,  46  N.  H. 
439,  88  Am.  Dec.  220.  under  a  devise  "  unto  my  cousins  and  to  the 
children  of  my  mother's  cousins,  to  be  equally  divided  between 
them,*'  tbe  helm  took  per  capita;  Fisher  v.  SklUman,  18  N.  X  Bq. 
234.  nndw  a  bequest  of  property  "  to  be  equally  divided,  shan  and 
share  alike,  between  my  children  and  their  legal  heirs."  the  legatees 
take  per  stirpes;  Young's  Appeal.  88  Fa.  St  63,  in  a  devise  to  wife 
for  life,  and  upon  her  death  to  be  "  equally  divided  between  her 
relations  and  mine,"  the  intention  was  that  the  proi>erty  should  be 
divided  per  stirpes;  Osbnm's  Appeal.  104  Fa.  St  644.  where  the 
language  of  the  will  snffldently  Indicated  tbe  Intention  that  the 
estate  should  be  divided  per  stirpes;  Paul  t.  Ball,  81  Tex.  21,  a  be- 
quest of  money  "  in  equal  amounte  **  to  certain-named  persons,  "  and 
the  temtly  of  A.  P.,  deceased."  was  correctly  divided  per  stirpes; 
Ross's  Ext.  v.  Klger,  42  W.  Va.  411,  26  S.  B.  196,  a  direction  that 
property  be  equally  divided  between  the  htirs  of  testatrix  and  her 
husband's  heirs,  said  property  should  be  divided  into  two  equal 
parts,  the  heirs  taking  par  stirpes. 
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mnUa.— Where  ft  testator  devised  part  ot  his  estate  to  certain 
famlllee,  and  directed  that  the  balance  **  tw  given  to  the  tamUtes 
of  0.  and  J/8  children.  In  equal  proportion,**  the  dilldrai  took  per 
'  stirpes  and  not  per  capita,  pp.  877-379. 

Xhls  omstnictlon  followed  in  Preston  t.  Brant,  96  Ma  558, 10  S.  W. 
80,  vhere  testator  devised  land  to  his  wife  for  life,  and  after  her 
death  to  the  heirs  of  his  daughter  and  the  heirs  of  his  stm,  holding 
■otih  htirs  take  per  stirpes. 

U  Wheat  880-892,  6  L.  600,  PATTBB80N  T.  WINN. 

Pnbllo  laada—  In  general,  the  validity  of  a;  patent  (or  lands  can 
<nl7  tw  Impeached,  In  •  court  of  equity*  for  causes  antralor  to  Its 
being  issued,  p.  882. 

Cited  and  principle  applied  In  Meader  v.  Norton,  11  Wall.  468,  20  L. 
188,  holding  suit  In  equity  would  Ue  upon  proof  that  a  patent  was 
obtalnied  by  means  of  fabricated  papers;  Smelting  Go.  v.  Kemp>  104 
U.  8.  6H  26  L.  878,  holding  it  error  to  admit  In  evidence.  In  a  suit 
at  law,  the  record  and  proceedings  of  the  land  office  to  Impeach  the 
validity  of  a  patent;  Noble  t.  Union  lUver  Logging  B.  B.  Co.,  147  U. 
8.  175.  37  L.  127.  13  8.  Ot  274,  a  decision  by  the  secretary  of  the 
Interior  that  a  certain  railroad  company  Is  entitled  to  a  right  of  Way 
over  public  land,  cannot  be  revoked  by  his  successor;  St  Louis 
Smelting  Go.  t.  Green,  4  McCrary,  285.  18  Fed.  210,  a  patent  for 
land  granted  by  the  United  States  cannot  be  collaterally  attacked; 
Sharp  T.  Stephens,  6  Sawy.  SO,  V.  O.  12,710,  In  an  action  at  law,  a 
patent  to  a  setUer  and  wife,  "  India,"  cannot  be  avoided  by  shovring 
that  his  true  wife  was  another  person;  Masters  t.  Bastis,  8  Port 
872.  373,  374,  a  patent  for  land  entered  by  patentee  cannot  be  col- 
laterally Impeached  In  action  of  trespass,  by  showing  an  assignment 
of  it  to  another,  previous  to  the  Issuance  of  the  patent;  Bates  t. 
Herron,  36  Ala.  124,  approves  the  general  rule  and  cites  authorities; 
Heeler  v.  Gist  27  Ark.  201,  refusing  to  permit  an  equitable  right  to 
land  to  be  set  up  in  a  suit  at  law;  Arnold  v.  Grimes,  2  6.  Greene, 
88.  84,  85,  holdbig  a  patent  not  Impeachable,  collaterally,  for  frand 
in  an  action  at  law;  State  v.  Bachelder,  6  Minn.  238,  80  Am.  Dec. 
414,  refusing  to  set  aside  a  patent  obtained  by  false  testimony; 
Houston's  Lessee  v.  Pillow.  1  Yerg.  488,  the  re- marking  of  land  In 
conformance  with  the  calls  of  the  grant  Is  conclusive  upon  the  State, 
and  subsequent  claimants;  I>oU  v.  Meador.  16  Cal,  324,  330,  a 
patent  from  the  State,  of  lands  appropriated  to  State  by  congress, 
cannot  be  questioned;  Dnrfiree  v.  Plalsted,  88  CaL  83,  a  patent  valid 
<m  Its  fSce  is  condnsiTe.  Glted  in  ezliaaBtive  note,  12  Am.  Dec 
665. 

Fublio  lands.— Where  a  grant  of  hmd  by  patent  Is  absolutely  void, 
as  being  Issued  without  anthorl^,  or  against  the  positive  pro- 
hibitions of  statute,  or  where  the  State  had  no  flOe^  its  vaUdlty 
mi^  be  contested,  collaterally,  at  law,  p.  884. 
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The  following  dtlng  cases  affirm  and  app^  ttdn  principle:  Bice 
T.  Ttellrwiil  Co.,  1  Black,  STC.  17  It.  102,  holding  a  ten^tp^  conld 
not  pass  title  to  lands  1^  an  act  of  Inconraratlon,  passed  before  the 
grant  by  congress  to  the  territory;  Lake  Superior  Ship  Oanal,  etc., 
Oo.  T.  Oonnlngham,  44  Fed.  882,  where  lands  granted  in  aid  of  rail- 
roads were  Illegally  surrendered  by  the  goTemor;  Lakin  t.  Dolly, 
68  Fed.  ZS&,  a  land  patent  may  be  shown  to  be  void  by  any  extrinsic 
evidence,  capable  of  showing  a  want  of  anthori^  for  the  Issue  of 
the  patent;  Garrard  SllTer  Peak  Mines,  82  Fed.  687,  holding  void 
a  Nevada  grant  of  lands  reserved  by  the  United  States,  and  con- 
sequently open  to  attack  by  patentee  of  United  States;  Kennedy  v. 
Jones,  11  Ala.  86,  a  Spanish  grant  made  without  the  authority  of 
Spain,  acting  through  her  officers.  Is  void;  Knabe  t.  Burden,  88  Ala. 
439.  7  So.  93,  a  subsequent  title  may  be  assailed,  collaterally,  at  law, 
and  de<dared  void,  without  resort  to  a  court  of  equity;  Terry  t. 
Megwle,  24  CaL  629,  85  Am.  Dec.  92,  where  the  State  selected  land 
ondcv  grant  by  tba  milted  States  for  Internal  Improvements,  a  bona 
fide  iffe«mptor  of  land  selected  can  attack  a  patent  by  the  State 
In  an  action  of  ejectment;  Parker  v.  Duff,  47  OaL  562,  scrip  Issued 
for  lands  selected  by  Indians  In  accordance  with  treaty.  Is  Issued 
without  authority.  If  for  lands  outside  of  the  territory  ceded  by 
said  Indians;  Schwenke  v.  Union  D.  &  B.  B.  Co.,  7  Colo.  514,  4  Pac. 
906,  permitting  collateral  attack  on  patent  showing  on  Its  face  that 
it  waa  Issued  under  acts  repealed  prior  to  application  therefor; 
CommlBslfmen  of  Bmnswlck  v.  Dart,  Gharlt  (Oa.)  600,  where  the 
State  granted  land  contrary  to  a  proirtaion  of  a  statnte,  complainants 
are  not  entitled  to  redress  In  equity,  havl^  an  adequate  remedy  at 
law;  HilUard  v.  Oonnelly,  7  Oa.  180,  an  act  authorizing  State  officers 
to  correct  errors  In  land  grants  Is  unconstitutional,  void  grants 
being  impeachable  In  courts  of  law;  Winter  v.  Jones,  10  <3a.  206,  64 
Am.  Dec.  391.  a  land  grant  issued  by  virtue  ot  an  unconstitutional 
act  is  void  and  may  be  impeached;  BaUance  v.  McFadden,  12  Ul. 
324,  a  grant  not  authorized  by  act  of  congress  under  which  it  was 
issued  Is  void;  Mantle  v.  Noyea.  6  Mont  291,  294,  6  Pac  862,  864,  a 
patoit  for  lands  prevtonsly  sold  Is  v^d  and  subject  to  collateral 
attack;  Silver  Bow  M.  &  BI.  Co.  v.  Olark,  6  Mont  422,  425,  6  Pac. 
580,  582,  a  valid  location  of  a  mining  claim  Is  not  affected  by  a 
subsequent  entry  of  a  town  site;  Bose  v.  BIchmond  M.  Co.,  17  Nev. 
68,  27  Pac.  1116.  a  court  of  law  can  relieve  against  a  subsequent 
locator  of  a  mining  claim,  already  located;  Clements  v.  Anderson, 
46  Miss.  601,  where  title  passed  out  of  government  before  a  patent 
was  Issued,  the  patent  Is  void  and  subject  to  attack  In  court  of  law; 
Blakesly  t.  OaTWOOd,  4  Or.  288,  the  United  States  having  no  title  to 
land  conld  not  lawfully  grant  It  to  another,  and  holder  of  vested  title 
waa  entitled  to  relief;  Stewart  v.  Altstock,  22  Or.  188,  29  Pac.  656.  a 
patent  issued  for  lands  accepted  out  of  the  grant  under  which  the 
patent  Issued  is  void  and  subject  to  attack;  Blankenplckler  v. 
Anderson,  16  Oratt  62,  If  the  grantee  In  a  patent  for  land  was  dead 


Digiiized  by 


11  Wbeat  880-892      Notes  on  U.  S.  Reports. 


606 


at  the  time  the  grant  Issued,  the  patent  ii  TOid;  Randolph  t.  Long- 
dale  Iron  Co..  S4  Va.  466,  5  S.  B.  84.  a  title  fonnded  upon  rights 
acquired  hy  a  new  survey,  subsequent  to  plaintiff's  patent,  are 
snbject  to  collateral  attack;  Jarrett  t.  Stevens,  36  W.  Va.  448.  15  S. 
B.  17^  a  grant  wlthont  the  seal  of  the  commonwealth  Is  void  and 
subject  to  collateral  attack.  Approved  In  dictum,  Dixon  v.  Doe,  23 
Htas.  85;  Patterson  ▼.  Tatiun,  8  Bawy.  174,  F.  O.  10.880.  where  th« 
State  of  Callfwnla.  gave  a  iiatent  to  lands  already  pre-empted; 
People  T.  Stratton,  26  OaL  260.  261.  a  iKrson  having  an  Interest  In 
high  lands  to  which,  as  swamp  lands,  the  State  Issued  patent  to 
another,  be  may  maintain  an  action  to  annul  patent;  Dnrfree 
Plalsted,  88  Cat  83,  a  patent  is  conclusive  evidence  of  the  re^larlty 
and  validity  of  the  acts  of  officers  Issuing  it,  subject  to  the  above 
rule. 

Distinguished  In  Knight  t.  United  States  Land  Assn..  142  U.  S. 
176.  35  It.  070,  12  S.  Ct  2^  where  the  land  department  determined 
that  a  certain  survey  was  correct.  It  could  not  be  assailed  In  the 
courts  on  collateral  proceeding;  Gamer  v.  Willett.  18  IIL  ^SS, 
distinguished  as  to  facts,  there  being  presumptive  evidence  that 
there  was  authority  for  the  Issuance  of  the  patent;  Klssell  v.  St 
Louis  Public  Schools,  16  Mo.  582,  a  survey  Including  too  much  land 
did  not  Invalidate  patent  to  land  rightfully  Included;  Strong  v. 
Lehmer.  10  Ohio  St  07,  one  claiming  land  adversely  to  grant  by  the 
State  must  show  that  neither  the  State  nor  Its  grantees  had  any 
right  to  the  land  which  persons  dealing  with  the  United  States  were 
bound  to  rrapect;  Lee  v.  Summers.  2  Or.  268,  the  right  to  set  aside  a 
patent  cannot  be  exercised  by  a  stranger  to  the  title;  Todd  v.  Fisher, 
26  Tex.  241,  where  a  grant  emanated  from  competent  authority.  It 
cannot  be  attacked  for  preliminary  irregularity,  except  by  someone 
having  an  equitable  interest;  Bryan  t.  Shirl^,  53  Tex.  461.  462,  458, 
to  the  same  effect 

Statutes. —  Where  several  statutes  composing  the  land  law  of  a 
State  are  In  pari  materia,  they  are  to  be  construed  as  one  statute 
In  explaining  their  meaning  and  import,  p.  386. 

This  mlft  followed  in  Atkins  v.  Disintegrating  Co.,  18  Wall.  301. 
21 14.  844,  defining  the  phrase  "  civil  suit,"  as  used  In  the  Judiciary 
act  of  1789.  in  accordance  with  the  entire  context  of  the  section; 
Ryan  v.  Carter.  98  U.  S.  84.  23  L.  809.  construing  laws  relating  to 
land  claims  In  the  territories  of  Orleans  and  Louisiana  as  one 
statute;  United  States  v.  Black,  12  Bank.  Reg.  341,  24  Fed.  Cas.  1157, 
where  the  question  was  as  to  who  were  competent  witnesses  undar 
bankruptcy  act  and  amendments  thereto;  Territory  t.  Hand.  1  Dak. 
Ter.  426,  46  N.  W.  686,  where  a  special  act  for  the  formation  of 
new  counties  was  construed  as  part  of  the  general  law. 

Pnbllo  landa.— The  Georgia  act  of  1783,  limiting  the  quantity  of 
land  to  be  granted  to  any  one  person,  is  confined  to  head-rights,  and 
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does  not  prohibit  him  from  purchasing  other  warrants,  and  Includ- 
ing all  In  one  grant  when  It  1>  issued,  pp.  887-389. 

This  constmcOon  followed  in  Doe  Boe,  81  Oa.  599,  where  the 
holder  of  seTeral  warrants  had  a  consolidated  snrvey  and  grant  to 
his  own  name  of  land  covered  by  the  warmnts. 

MiscellaneouB.— Cited  In  Oroslouls  t.  Northcut,  3  Or.  3P1),  holding 
an  act  of  congress,  couched  In  words  of  present  grant,  passes  the 
legal  title  before  issnance  of  patent;  Rhode  Island  t.  Massachusetts, 
12  Pet  746,  9  L.  1288,  the  Supreme  Court  has  Jurisdiction  to  settle 
disputed  bonndary  between  States;  arguendo  In  Winn  t.  Patterson, 
9  Pet  672,  9  !<.  2(1%  when  the  same  case  was  again  before  the 
Supreme  Court 

U  Wheat  892-113.  6  L.  S02,  UNITED  STATES  T.  AMEDT. 

Bvidvnoe.— Copies  of  State  statutes,  authenticated  by  the  State 
aeal,  are  conclusive  evidence  of  such  acts  In  courts  of  other  States 
and  the  TTnion.  and  the  seal  must  be  presumed  to  have  been  affixed 
by  competent  authority,  p.  407. 

Cited  and  this  rule  followed  In  United  States  v.  Wilson,  1  Bald. 
91,  F.  0.  16,780,  holding  a  pardon  granted  by  the  governor  of  a 
State,  under  Its  great  seal.  Is  evidence  per  se;  Hudson  v.  Qreen  Hill 
Seminary,  118  UL  080,  an  act  of  legislature  of  another  State,  creat- 
ing a  o^mratlon,  authenticated  by  the  secretary  of  State,  by  having 
the  seal  of  the  State  affixed  thereto,  does  not  require  further  proof; 
State  Bank  v.  Mercbar.ts*  Bank,  10  Mo.  12S.  a  statute  of  another 
State  was  not  properly  authenticated  where  the  seal  of  the  State 
was  not  affixed  thereto;  Colt  v.  Milllkln,  1  Den.  377.  holding  It  un- 
necessary  to  verify  the  seal  affixed  to  a  copy  of  an  act  of  lefds- 
latnre  of  another  State;  Hatcher  v.  Bochelean,  18  N.  Y.  94,  a  Judge's 
certificate  of  the  clerk's  attestation  of  a  transcript  proves  Itself 
and  is  prima  fade  evidence  of  the  official  character  of  the  signer; 
Bay  T.  Stewart  106  N.  0-  473,  11  B.  B.  182,  the  great  seal  of  the 
State  is  sufficient  auOiorlty  for  the  registration  of  a  grant;  dis- 
senting opinion.  Pease  v.  Peck,  IS  How.  601.  15  L.  521.  where  the 
published  laws  of  Michigan  differ.  In  the  wording  of  the  statute 
of  limitations,  from  the  original  copy,  the  latter  should  be  re- 
ceived. Cited  also  In  note,  1  Blackf.  166. 

Corporations. —  Under  Indictment  for  destroying  a  vessel  with 
Intent  to  prejudice  the  underwriters,  it  Is  snfflclent  to  show  that  the 
insurance  company  was  de  facto  organized  and  acting,  without 
proving  legal  Incorporation,  or  compliance  with  tetma  of  its  charter, 
p.  409. 

Cited  and  rule  followed  In  Sdma.  etc..  B.  B.  Go.  v.  Tipton.  6  Ala. 
805.  39  Am.  Dec.  853,  holding  persons  acting  publicly  as  officers 
of  a  corporation  are  presumed  to  be  rightfully  In  office  and  legally 
performing  tb^  duttes;  Peo]^  t.  Hblden,  28  OaL  188,  It  la  pre* 
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■nmed  that  ballots  cast  In  an  election  are  all  retained  to  the  county 
clerk,  and  that  they  have  not  been  rantllated;  People  t.  Frank.  29 
Oah  019,  upon  trial  for  forging  a  draft  on  a  corporation,  evidence 
that  It  waa  acting  aa  a  corporation  Is  auflldent;  People  t.  Ah  Sam,  41 
Cal.  652,  where  an  indictment  charged  possession  of  counterfeit  bUla 
In  the  form  of  the  bills  of  a  banking  company*  the  existence  of  the 
corporation  waa  proved  by  reputatton;  People  v.  Hngbee,  20  OaL 
200,  263,  on  trial  for  arson  to  defraud  an  Insurance  company.  It  is 
snffident  to  prove  a  de  tecto  corporation;  Bflller  v.  People,  18  Oobk, 
168.  21  Pac.  1026,  where  ownership  of  stolen  goods  Is  alleged  In  a 
corporation,  its  corporate  existence,  at  least  &e  facto,  must  be 
shown;  State  t.  Byrne,  45  Conn.  281,  282,  upon  Information  for 
homing  a  bolldlng  with  Intent  to  defraad  an  Insurance  company,  it 
Is  sufficient  to  establish  the  de  facto  organization  of  the  company: 
Damon'a  Caa^  6  Me.  tB/d,  aa  trial  for  bigamy,  oral  proof  of  die 
official  charactw  of  the  minister  performing  the  ceremony  is  prima 
facie  evidence  of  his  anthori^;  State  v.  Tucker,  81  Ma  2S,  unda 
Indictment  for  arson  with  intent  to  defraud,  it  was  not  necessary 
that  the  policy  was  valid  or  the  Insurance  company  legally  Incor- 
porated; Shinn  V.  Oommonwealtta.  82  Gratt  908.  to  the  same  effect^ 
where  the  secretary  of  a  building  and  fund  association  waa  Indictiid 
for  the  larceny  of  a  check. 

Evidence.—  In  cases  of  piracy,  tt  has  been  held  sufficient  te  estab- 
lish the  proprietary  title  to  the  ship  by  evidence  of  actual  possession 
of  the  party  claiming  to  be  owner,  p.  409. 

Oit«d  In  United  States  v.  Peterson.  1  Wood,  ft  M.  814,  F.  G.  16,087, 
holding,  to  render  a  vessel  American,  so  as  to  punish  officers  aboaro. 
It  is  enough  to  show  that  she  sailed  from  an  American  port  and 
waa  ttppanntlj  owned  and  controlled  by  Americanv. 

Tb»  tetma  "  taaj  psnai  or  pemmSt"  as  used  In  the  crimes  acc 
of  1804,  extend  to  corporations  and  bodies  politic  as  well  as  io 
natural  persons,  p.  412. 

This  construction  followed  In  Beaston  v.  Farmers'  Bank,  12  Pet. 
135,  9  li.  1030,  holding  a  banking  corporation  Is  a  person  within  the 
Jndlclary  act  of  1879;  Bank  of  Augusta  t.  Rarle.  18  Pet.  888,  10  L. 
808,  a  bank  Is  a  person  in  contemplation  of  law,  and  mi^  contract 
outside  of  its  place  of  residence  If  permitted  by  the  laws  of  the 
place  of  contract;  County  of  San  Mateo  v.  S.  P.  B.  B.  Co..  8  Sawy. 
284,  13  Fed.  7S0,  private  corporations  are  persons  within  the  mean- 
ing of  the  fourteenth  amendment,  and,  as  to  their  property,  are 
entitled  to  an  equal  protection  of  the  taws;  Planters',  etc.,  Bank  v. 
Andrews,  8  Port  4SfI,  a.corporatlon  la  a  pwson  within  tiie  meanli^ 
of  tbe  attachment  laws;  Oolumbns  v.  Bodgers,  10  Ala.  44,  a  cor- 
poratlon  has  power  to  purchase  a  necessary  franchise  In  another 
State;  Watson  t.  Thompson  Lumber  Go.,  49  Ark.  86.  4  &  W.  68,  n 
foretgn  corporation  engaged  in  business  In  a  county  In  anottev 
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State  cannot  be  considered  a  resident  thereof;  8.  0.  B.  B.  Oo.  t. 
McDonald,  5  Oa.  S4S.  a  foreign  corporation  Is  considered  to  be  a 
parson,  and  Its  property  ^thln  tiie  State  snbject  to  attachment; 
&  W.  B.  B.  Co.  T.  Panllc  24  6a.  862,  corporations  are  embraced  to 
a  statute,  nnder  the  designation  of  persons,  where  not  expressly 
excepted;  Martin  v.  MobUe  &  Ohio  R.  B.  Co..  7  Bush  (Ky.),  123.  a 
railroad  corporation  may  contrflct  outside  of  the  State  of  Its  organ- 
txatlon;  Frazler  t.  Willcox,  4  Bob.  {La.)  688,  a  foreign  corporation 
authorized  to  contract  In  Loalslana,  may  so  contract  where  its 
charter  contains  no  prohibition;  State  t.  Baston  Social  Club,  73  Md. 
102. 20  AtL  784, 10  li.  B.  A.  66,  "  any  person,"  used  In  act  prohibiting 
the  sale  of  liquors.  Includes  artificial  persons,  and  subjects  them 
to  loss  of  franchise;  Dickie  t.  Boston  ft  Albany  B.  B.  Oa,  181  Mass. 
617.  a  riairoad  corporation  Is  a  person  within  the  act  requiring 
notice  of  omission  to  "  persons "  obliged  to  keep  a  blgbway  In 
repair;  Brookhonse  t.  Union  By.  Co.,  132  Mass.  180,  a  street  railroad 
company  Is  a  person  within  the  statute  fixing  penalty  for  torts; 
Oommerclal  Bank  t.  Molan,  7  How.  (Miss.)  624,  a  bank  Is  a  "  per* 
SOB  **  within  the  law  prohibiting  usury;  ShocUey  t.  Flshw,  7B  Mo. 
BOl,  a  corporation  Is  considered  a  person  and  may  make  an  assign- 
ment; nnder  the  statote,  for  the  ben^t  of  creditors;  Blsley  r. 
Pbenlx  Bank,  88  N.  Y.  386.  38  Am.  Rep.  432,  act  of  congress,  pro- 
viding for  the  seizure  of  property  of  "  persons "  engaged  In  the 
Rebellion,  applies  to  corporations;  Railroad  Co.  t.  Olbbes.  27  S.  O. 
400.  4  S.  B.  66.  a  coriraratlon  has  the  rights  guaranteed  by  the 
Constitution  to  natural  persons;  Bank  of  IT.  S.  t.  Merchants'  Bank, 
1  Bob.  (Va.)  S89,  suit  In  equity  may  be  tHrought  against  a  foreign 
corporation  nnder  an  act  defining  procedure  In  courte  of  equity 
against  absent  debtors;  Cratford  t.  Supervisors,  87  Va.  116,  12  8. 
B.  148, 10  L.  B.  A.  131.  act  providing  ni>on  application  of  "  persons  " 
paying  one-third  of  the  taxes,  an  election  shall  be  held  to  determine 
for,  or  against,  removal  of  courthouse.  Includes  corporations.  Cited, 
but  without  particular  application  of  above  rule,  in  Curtis  v.  Mc- 
Cnllough,  8  Nev.  216,  In  mandamus  proceedings  against  superintend- 
ent of  a  foreign  corporation  by  one  claiming  the  office;  Albion  Kat. 
Bank  t.  Montgomery,  64  Neb.  688, 74  N.  W.  1108,  Inhibition  against 
national  bank  taklnjg  usurloiis  Interest  applies  to  artificial  as  -wtiU 
as  to  natural  persons. 

Distinguished  In  Fanners',  etc.,  Ins.  Go.  v.  Harrah,  47  Ind,  240, 
a  corporation  is  not  a  citizen  within  the  meaning  of  the  Constitu- 
tion of  the  United  States,  declaring,  citizens  of  each  State  shall  be 
entitied  to  all  the  privileges  and  Immunities  of  citizens  of  the 
several  States;  Commonwealth  v.  Phoenix  Bank,  U  Met  149,  a 
bank  Is  not  a  person  within  the  meaning  of  the  act  (tf  congress,  ^ 
qolrlng  priori^  of  payment  to  be  made  to  the  United  States  upon 
Insolvent  of  debtor;  In  re  WlU  of  Fox,  S2  N.  T.  536,  11  Am.  Rep. 
754,  the  government  of  the  United  States  cannot  take  by  devise, 
under  statute  authorizing  certain  "  persons  "  so  to  take. 
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MiMellaneonB^dted  In  Hatliews  t.  Bddy,  4  Or.  280,  holding 
Oiat  In  coostrniiii;  contracts  It  18  sometimes  necnaarr  to  restrict 
fbe  meaning  of  words,  as  In  the  case  of  a  clerical  error.  Oited 
In  United  States  t.  Piatt.  27  Fed.  Gas.  649,  but  not  In  point 

11  Wheat  418.  414,  6  L.  60S,  THE  ANTELOPB. 

MlsceUaneon& —  Cited  In  The  Schooner  Tllton,  B  Mason,  471,  F. 
O.  14,064,  In  Incidental  references  to  the  same  case  In  10  Wheat. 
66.  e  L.  288. 

11  Wheat.  414.  415,  6  L.  SOS.  WILLIAMS  t.  BANK  OF  THB 
UNITED  STATES. 

Appeal  and  error.—  Where  there  is  a  joint  Judgment  against  sev- 
eral defendants,  and  one  only  sues  out  the  vrit  of  error,  without 
jolnli^  the  others.  It  Is  Irregular;  tf  the  others  should  refuse,  to 
Join  In  It  quaere,  whether  the  plalntlflF  In  error  might  not  have 
summons  and  severance,  p.  415. 

The  following  citing  cases  affirm  and  apply  this  doctrine:  O wings 
T.  Elncannon,  7  Pet  402.  S  L.  72^  dismissing  appeal,  where  all  the 
parties  to  decree  In  the  Ctrcnlt  Court  had  not  Joined  therein;  The 
Protector,  11  WalL  87.  20  L.  48,  dismissing  an  appeal,  where  sev- 
eral appellants  appeared  In  the  title  as  "  WllUam  A.  Freeborn  A 
,Oo.,"  It  nowhere  appearing  In  proceedings  on  appeal,  who  con- 
stituted the  "Co.;"  Simpson  v.  Greeley,  20  WalL  167,  22  L.  339, 
dismissing  writ  of  error  in  which  none  of  the  co-defendants,  of 
plaintiff  In  error,  Joined;  Masterson  v.  Herndon,  10  Wall.  417,  19  L. 
;^  964.  dismissing  appeal  where  one  of  the  parties  refused  to  Join  In 

the  writ  holding  that  the  party  most  be  notlfted,  tai  writing,  to  Join; 
Felbelman  v.  Packard,  108U.  &  lB,27L.684,iaCtl38,dIs- 
missing  writ  of  error,  sued  out  by  one  of  several  Joint  defendants, 
without  a  summons  and  severance  or  equivalent  proceeding;  Estls 
V.  Trabue,  128  U.  8.  230,  32  L.  438,  9  S.  Ct  60,  dismissing  writ  of 
error  In  which  both  plaintiffs  and  defendants  are  designated  merely 
by  the  name  of  a  firm;  Hardee  v.  Wilson,  146  U.  8. 181,  86  L.  933, 18 
S.  Ot  80,  dismlssli^  an  appeal  ttom  a  decree  In  equity,  taken  by 
one  at  several  Joint  defendants  below;  Humes  ▼.  Third  Nat  Bank, 
64  Fed.  920,  18  IT.  S.  App.  86,  the  sureties  upon  a  bond  cannot 
have  Judgment  rendered  thereon,  agfUnst  them,  reviewed  upon  writ 
of  error,  without  Joining  the  principal,  and  all  other  defendants.  In 
the  writ;  Standley  v.  Jaffray,  IS  Fla.  607,  dismissing  writ  of  error, 
sued  out  by  one  of  two  Joint  defendants,  notice  and  refusal  to  Join 
not  being  shown;  Cameron  v.  Sheppard,  71  Ga.  782,  dismissing  writ 
of  error,  holdli^c  Joint  defendants  In  error,  must  be  named,  the 
words  "  and  others "  not  being  sufficient;  Cumberland  Goal  ft  Iron 
Oo.  V.  Jeffries,  21  Md.  881,  dismissing  appeal  taken  by  one  of 
several  defendants  In  an  action  of  trespass;  Ourten  v.  Atkinson, 
29  Nebw  620,  46  N.  W.  94,  dismissing  petition  of  eiror,  filed  by  mn» 
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Ues  vpon  bond,  who  with  their  principal  were  defendants  below; 
Doty  T.  Stronft  1  Finn.  170,  quashing  writ  of  error,  prosecuted  by 
one  of  several  Joint  defendants,  the  others  not  being  sanunoned 
and  severed;  Hampton  t.  Bouse,  13  Walt  188.  20  L.  S94,  foUowlng 
this  practice  upon  motion  to  dismiss,  referred  to  In  general  dlscns- 
slon  In  Case  of  the  Sewing  Machine  Companies.  18  Wall.  570.  21 
L.  020,  holding  a  case  not  removable  to  the  United  States  courts 
open  application  of  two  of  the  Joint  defendants,  who  are  citizens 
of  another  State.  Cited  In  exhaustive  note,  01  Am.  Dec.  105,  and 
12  Am.  Bep.  648. 

Dlsdngnlsbed  In  Mussina  v.  Cavasos.  6  Waa  862, 18  L.  832,  hold- 
ing It  not  fiital  where  writ  of  error  describes  the  parties  as  plaintlfls 
and  defendants  In  error,  as  they  appear  In  the  Supreme  Court,  in- 
stead of  describing  them  as  they  stood  In  the  court  below;  Guarantee 
Trust  Co.  V.  Buddlttgton,  23  Fla.  020,  2  So.  888,  It  Is  not  necessary 
to  Join  as  appellee  a  par^  whose  interests  will  not  be  affected  by 
any  decree  which  may  be  made  as  to  the  Interests  of  appellants. 

U  Wheat  41S-417,  6  L.  008,  BABNBB  T.  WILLIAMS. 

Appeal  and  orror. —  Where.  In  a  special  verdict,  the  essential 
facts  are  not  distinctly  found  by  the  Jury,  although  there  is  suffi- 
cient evidence  to  establish  them.  Supreme  Court  will  not  render 
Judgment  thereon,  but  remand  the  cause  with  directions  to  award 
a  vmlre  fadu  de  novo,  pp.  416^  417. 

Cited  and  followed  In  Garland  v.  Davis,  4  How.  148,  154,  11  L. 
015.  917.  where  the  declaration  was  In  tort  and  the  plea  was  **  non 
assumpsit,"  and  the  verdict  followed  the  plea,  the  defect  was  held 
material  and  Judgment  reversed;  Stlckney  v.  Wilt,  23  Wall.  163. 
23  L.  54,  where  the  Circuit  Court  entertained  an  appeal  In  bank- 
ruptcy proceedings,  over  which  they  had  no  jurisdiction,  cause 
remanded  with  directions  to  dismiss;  Cleveland  Ins.  Co.  v.  Globe 
Ins.  Co.,  06  n.  8.  8TC.  26  U  204,  where  the  same  question  was 
before  the  conrt;  Hodges  v.  Baston,  106  V.  8.  4U.  27  L.  171,  1  8. 
Ot  810,  reversing  Judgment,  not  sustained  by  special -verdict,  and 
ordering  a  new  trial;  Sun  M.  Ins.  Co.  v.  Ocean  Ins.  Co.,  107  V.  B. 
601.  27  L.  342,  1  8.  Ct  602.  dismissing  libel,  not  sustained  by  facts 
found  in  the  Circuit  Conrt;  SaltonstaU  v.  Birtwell,  150  U.  S.  420, 
87  L.  1120.  14  8.  Ct  170,  where  findings  of  fact  In  an  action  to  re- 
cover duties  paid  under  protest  were  Insuffident  to  support  Judg- 
meat'j  Lee  v.  Campbell,  4  Port  208,  refusing  to  aid  a  defective 
special  verdict  by  rtf erence  to  extrinsic  facts,  which  appear  upon 
the  record;  Sewall  v.  OUdden,  1  Ala.  60,  In  an  action  of  detinue, 
where  the  findings  of  the  Jury  were  uncertain  and  defective;  Day 
V.  Webb,  28  Conn.  146,  where  the  verdict  was  not  an  Intelligent 
answer  to  the  issne  and  was  insufficient  as  a  verdict  for  either 
party;  Ia  Frombols  v.  Jackson,  8  Cow.  600,  18  Am.  Dec.  470,  where 
the  necessary  fact  that  pl^tltt  held  under  s.French  grant  was  not 
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found;  Thomprnm  t.  The  People,  2S  Wend.  cited  1^  way  oC 
analogy,  reversing,  by  divided  court,  a  Judgment  founded  ap<ni  ■ 
general  verdict;  Eahlman  v.  Medllnka,  29  Tex.  891,  tn  Jadgment 
upon  special  verdict,  where  the  Jury  did  not  find  tbe  contract 
nsorlotis,  the  court  cannot  assume  that  such  was  a  fact;  Dawson 
T.  Watkius.  2  Bob.  (Va.)  267,  where  special  verdict  did  not  find  the 
essential  fact  of  seizin  in  demandant;  Holt  v.  Van  Bps.  1  Dak.  Ter. 
312,  46  N.  W.  691,  whoe  the  Jury  failed  to  pass  npcm  tb»  Isaoe  cf 
ownership.  Approved  In  Prentice  v.  Zane,  8  How.  484.  12  L.  1106» 
but  not  followed,  the  parties  waiving  the.  error,  Woodbury, 
follows  the  principal  case  in  dissenting  opinion,  p.  487,  12  L.  1168. 
Cited  In  dissenting  opinion.  Smith  v.  Sac  County,  11  WalL  160,  162, 
20  L.  109,  arguing  that  the  Supreme  Court  could  not  determine 
Issues  of  fact,  but  may  determine  that  facts  found  do  not  snijport 
the  Judgment;  Ward  v.  Cochran,  150  U.  B.  608.  37  L.  1198,  14  8. 
Ot  288,  where  special  verdict  to  try  title  claimed  by  j^reacrlptioD 
filled  to  find  that  possession  was  active  and  exclusive;  United 
States  V.  Page.  27  Fed.  Cas.  407,  where  the  court  refused  to  anutrae 
finding  that  sailor  had  ''left  the  ship"  as  a  finding  that  be  alh 
sconded. 

Distinguished  In  Snydam  v.  WlUlanuon,  20  How.  441«  15  L.  OSS, 
there  being  a  perfect  finding  by  the  Jury  upon  the  Issue  Joined; 
Myers  v.  Smith.  15  Iowa,  184»  holding  fact  of  appellantfa  liability 
upon  partnership  agieanent  was  clearly  found;  People  fflhidale, 
etc.,  Bead  Co.,  28  Wend.  250.  whore  tiie  essential  flacts  at  mmr 
repair  and  snspaisfon  of  buslnwa  were  found. 

Miscellaneous.—  Cited  In  Baltimore  &  Pot  R.  B.  Co.  v.  Trustees, 
01  n.  S.  181.  23  L.  262,  holding.  If  the  transcript  does  not  show 
any  error  In  the  record,  the  Judgment  must  be  affirmed,  except  In 
case  of  a  mistrial;  Stewart  v.  Salamon,  OT  T7.  8.  864,  24  L.  1045,  to 
the  same  ettect,  citing  principal  case  as  banging  to  »  Umltea  dass 
of  cases  In  which  there  has  been  a  mistrial. 

U  Wheat  417-110,  6  I<.  508.  UNITED  STATBS  v.  KBLLT. 

Admiralty. —  Although  the  crimes  act  of  1790  does  not  deflns 
the  offense  of  endeavoring  to  make  a  rert^  It  Is  competent  for  tts 
court  to  give  a  Judicial  definition  of  It,  p.  418. 

Cated  and  approved  In  United  States  v.  Seagrist,  4  Blatdif.  ££2, 
F.  0. 16,246.  holding  that  the  United  States  courts  have  Jurisdiction 
vt  the  crime.  Cited,  arguendo.  In  United  States  v.  Almeida,  24  Fed. 
Oas.  776,  reviewing  principal  case  and  recognislnc  definition  of 
revolt  as  laid  down  by  act  of  congress  In  1836. 

Admiralty. —  The  offense  of  endeavoring  to  make  a  revolt  Is  the 
endeavor  of  one  or  more  of  a  vessel's  crew  to  overthrow  the  legltl* 
mate  authority  of  the  commander,  with  Intent  to  remove  him  from 
hla  command,  or  against  his  will  to  take  possession  of  the  vessel 
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by  uminliig  ttie  gOTemment  and  navigation  of  ber,  w  hj  tmnsfer^ 
Xing  tbelr  obecUence  from  the  tewfnl  commander  to  some  other 
person,  p.  418. 

This  definition  adopted  In  United  States  t.  Porbes,  Orabbe.  S60^ 
F.  d  15,121^  in  charge  to  inrj  txytng  perscms  fw  this  ofloue; 
United  States  t.  Hemmer,  4  Mason,  107,  F.  a  16,8^,  in  ezplanatwy 
note,  any  intention  of  narrowing  tlie  doctrine  of  the  principal  case 
is  disclaimed.  Cited  in  United  States  t.  Haines,  5  Mason,  277,  F. 
0.  16,275,  denying  any  variance  between  instructions  given  and  the 
definition  as  laid  down,  above;  United  States  v.  Peterson.  1  Wood. 
&  M.  810.  F.  O.  16,037,  coUectlng  anthorities  defining  this  offense; 
United  States  t.  Hnff.  18  Fed.  635,  687,  collecting  and  renewing 
authoritlra. 

UiscellaneoQS^  Olted  in  Untted  States  t.  O'SmUTan,  27  Fed. 
Gas.  869.  holding  it  generally  snffldent  to  describe  n  statatorj 
crime  In  the  words  of  the  statute. 

Fraotlee. —  Where  the  opinion  of  the  judges  of  the  Olrcnlt  Oonrk 
Is  divided  upon  the  point  assigned  as  a  reason  for  an  arrest  of 
Judgment,  said  division  may  be  certified  to  the  Supreme  Court, 
p.  4ia 

ated  in  Daniels  v.  Railroad  C!o.,  8  Wall.  256,  IS  U  22S,  dismissing 
case  for  want  of  Jarlsdiction,  where  matters  of  fact  as  well  as 
points  of  law  were  certified  to  the  conrt;  arguendo,  in  United  States 
V.  FuUerton,  6  Blatcbf,  276,  F.  O.  16,176,  refusing  to  postpime  a 
trial  to  await  the  holding  of  court  by  two  Judges,  with  a  view  to  a 
a  certificate  of  division  of  opinion. 

11  Wheat  410-428,  6  L.  609.  UNITBD  STATES  T.  TAPPAN. 

Duties.— "me  words  **tme  value."  in  the  eleventh  sectton  of  tiw 
act  of  1818,  import  the  same  thii^  as  actnal  cost,  p.  420. 
Cited  in  Lawson  t.  Jeffries,  47  Miss.  700;  12  Am.  Bqk  864,  but 

not  In  point 

Distinguished  In  United  States  v.  Twenty-five  Oases  of  Clotha, 
Orabbe,  S89,  F.  G.  16,563,  holding  the  above  phrase  Is  not  used  In 
the  same  sense  In  every  act  of  congress,  and  the  act  of  1790,  speak- 
ing of  the  actual  cost  of  goods,  does  not  mean  the  same  thing  as  a 
value  fixed  by  appraisement;  United  States  v.  One  Hundred  and 
Fifty  Bales,  ete.,  27  Fed.  Gas.  271,  to  entafl  a  forfelthre  for  nnder- 
valuation,  there  must  be  a  concurrence  of  undo-valuatton  and  in- 
tent to  evade  payment  of  duties. 

MlscellaneouB.—  Cited  In  United  States  v.  B^ndeer,  27  Fed.  Gas. 
761,  to  the  effect  that  a  usage  or  custom  In  vtolatkm  ot  a  statiils. 
may  not  protect  one  who  breaks  the  Isw. 
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11  Wheat  42&-430,  6  L.  611,  CHACB  v.  VASQUEZ. 

Appeal  in  admiralty.—  If  the  Circuit  Court  decrees  that  damages 
be  recoTcred  on  a  libel,  and  that  commlssionera  be  appointed  to 
ascertain  the  amount  thereof;  no  appeal  will  lie  such  a  decree 
until  the  commiBsloners  have  made  their  report  p.  429. 

Cited  In  Oanter  t.  American,  etc..  Ine.  Co's,  3  Pet  318,  7  L.  692, 
holding  the  Supreme  Court  has  appellate  JnrlBdlctlon  upon  flnal 
decrees  only;  Coming  t.  Troy  Nail  Factory,  15  How.  467,  14  L.  775. 
where  there  was  no  final  decree  to  appeal  from,  the  court  below 
not  having  acted  upon  mandate  or  entered  flnal  decree;  McOonrkey 
Toledo  ft  Ohio  By.  Co.,  146  U.  8.  646,  86  L.  1083,  18  S.  Ot  172, 
a  decree  ordering  property  to  be  turned  over  by  a  receiver  to  the 
petitioner  la  not  flnal,  authorities  collected  and  reviewed;  McLean 
V.  Clark,  23  Fed.  862,  a  hearing  upon  demurrer  Is  not  a  final 
hearing,  where  the  defendant  has  a  right  to  answer  the  bill  upon 
the  overruling  of  his  demurrer.  Cited,  60  Am.  Dec.  429,  In  ex- 
haustive note  upon  flnal  and  interlocutory  decrees;  Postal  TeL 
Cable  Co.  T.  Southern  By.  Ca,  90  Fed.  212,  no  appeal  lies  from  a 
Judgment  austalnlng  demurrer  to  answer  in  condemnation  proceed- 
ings, leaving  proceedings  for  the  appointment  of  a  commission  and 
assessment  of  damages  still  to  be  taken  by  the  court 

11  Wheat  431^1,  6  U  612.  MILLS  v.  BANK  OF  U.  S. 

A  notica  of  protest  properly  directed  and  mailed  upon  the  day 
ef  protest  Is  sufficient  to  charge  indorser,  p.  433. 

Cited  In  Dickens  v.  Seal,  10  Pet  581.  9  L.  541,  holding  diligence 
conalsts  In  sending  notice,  by  the  first  mall,  of  the  day  of  protest 

Hotlca  of  sumpaymeait  to  an  indoxaer  Is  not  fatally  defective 
because  of  Immaterial  variance.  If  It  conveys  to  the  party  a  suffi- 
cient knowledge  of  the  particular  note  which  tias  -been  dishonored. 
It  Is  not  necessary  to  name  the  bolder,  p.  436. 

This  principle  is  affirmed  and  applied  by  the  foilowlng  citing  cases: 
Bank  of  Alexandria  v.  Swann,  9  Pet  47,  9  L.  46.  holding  notice 
Bufflcient  although  the  amount  was  mlestated;  Dennlstonn  v.  Stew- 
art; 17  How.  608.  15  L.  229,  mistake  in  abbreviations  not  ftital. 
where  every  material  fact  necessary  to  Identify  the  bill  was  set 
forth;  Bank  of  U.  S.  v.  Watterston.  4  Cr.  C.  C.  445.  F.  C.  941,  uotiw 
not  Invalidated  by  mistake  In  the  recital  of  date  of  note;  Browning 
V.  Andrews,  8  Mclean.  678,  F.  C.  2,040,  following  principal  case, 
holding  notice  need  not  be  in  any  paitlcuiar  form;  Nelson  v.  First 
Nat  Bank.  69  Fed.  801,  82  XT.  S.  App.  654,  notice  not  deficient 
twcause  not  expressly  stating  that  the  bank  looks  to  Indoriwr  for 
payment;  Stephenson  v.  Primrose,  8  Fort  169,  88  Am.  Dee.  288,  a 
verbal  notice  is  sufficient;  Crawford  v.  The  Branch  Bank,  7  Ala. 
212,  where  the  notice  Identified  bills  with  reasonable  certainty; 
Leigh  T.  Ughtfoot,  11  Ala.  988,  notice  describhig  blU  mm  It  was 
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copied  on  the  protest  sufflclent;  Saltmarsh  t.  Tnthlll,  18  Ala.  401.  It 
Is  a  matter  for  the  court  to  determine  whether  or  not  a  written 
notice  was  sufflclent;  Thompson  t.  Williams.  14  Oal.  163,  holding  a 
verbal  notice  sufficient,  It  appearing  that  the  Indorsed  knew  the 
particular  note  referred  to;  Slastman  t.  Thurman,  24  OaL  888,  a 
notice  of  nonpayment  sufficient,  though  not  setting  forth  refusal 
of  payment;  Kilgore  t.  Bulkley,  14  Oonn.  393,  form  of  notice  of 
nonpayment  not  material;  Gill  t.  Palmer,  29  Conn.  59,  notice  which 
described  bill  '*  as  drawn  by  you  "  sufficient  In  absence  of  proof 
that  Indorser  was  misled  thereby;  Spann  t.  Baltzell,  1  Fla.  324,  46 
Am.  Dec.  374,  where  the  .notice  contained  the  substance  and  facta 
of  the  protest;  Field  t.  Thornton,  1  Ga.  811,  decision  of  lower  court 
that  due  notice  of  the  nonpayment  of  a  blU  was  not  equivalent  to 
notice  of  Its  dishonor,  was  erroneous;  Malner  t.  Spurlock,  9  Bob. 
(La.)  163,  notice  of  protest  of  draft  sufflclent,  though  not  containing 
the  names  of  drawees;  Plympton  t.  Preston,  4  La.  Ann.  358,  a  recital 
In  notice  that  a  mortgage  was  executed  In  consideration  of  a  cer- 
tain sum,  when  in  fact  said  amount  was  not  the  original  amount, 
but  balance  due  thereon,  does  not  Invalidate  the  same;  Denegra  v. 
Hlrlart,  6  La.  Ann.  100,  where  notice  did  not  state  at  what  time 
payment  was  due;  Howe  t.  Bradley,  19  He.  85,  notice  need  not 
state  who  was  the  hold«  of  note  protested;  Crocker  t.  Oetchell,  28 
Me.  396,  description  sufficiently  accurate  and  statement  that  de- 
mand had  been  made,  unnecessary;  Bradley  v.  Davis,  26  Me.  61, 
holding  it  unnecessary  to  state  the  name  of  the  holder  of  protested 
notein  the  notice;  Sasscer  v.  Farmers'  Bank,  4  Md.  420,  421.  whether 
or  not  Indorse  was  misled  by  a  misdescription  In  notice  Is  a  ques- 
tion for  the  jury;  Selden  t.  Washington,  IT  Md.  387,  79  Am.  De& 
660^  notice  not  stating  that  demand  of  payment  of  notes  had  been 
made  Is  suffident  when  that  fact  Is  shown  by  the  circumstances; 
Gilbert  v.  Dennis,  3  Met  503,  38  Am.  Dec.  336,  where  the  fact  of 
dishonor  did  not  appear  In  the  notice;  Housatonlc  Uaulc  v.  Laflln, 
B  Cush.  549,  where  refusal  of  payment  was  implied  from  facts 
stated  In  notice  of  dishonor;  Chewing  v.  Gatewood.  6  How.  (Miss.) 
856,  when,  on  demurrer  to  evidence,  a  demand  of  payment  of  a 
promissory  note  was  stated,  and  that  notice  to  Indorser  was  per* 
sonal,  on  the  same  day.  It  was  presumed  that  demand  and  notice 
were  legal;  Bo  wan  v.  Odenhelmer,  6  Smedes  &  M.  50,  a  mistake  of 
|1  in  amount  stated  In  notice  Is  not  a  fatal  variance;  First  Nat 
Bank  v.  Hatch,  78  Mo.  23.  Instruction  that  verbal  notice  was  suffi- 
cient to  charge  Indorser  of  a  bill  shoul.1  have  been  given;  Smith 
V.  Little,  IQ  N.  H.  631,  a  notice  setting  forth  the  amount,  date  and 
time  of  a  note,  and  a  statement  that  It  hnd  been  protested  for  non- 
payment, Is  sufficiently  specific;  Burgess  v.  Vreeland,  24  N.  J.  L.  76, 
69  Am.  Dec.  411,  formal  statement  that  note  was  duly  presented  tp 
the  maker  at  maturity  Is  unnecessary;  Howland  t.  Adraln,  30  N. 
3.  L.  44,  51,  holding  notice  sufficient  Indorser  being  thereby  apprised 
of  the  facts  and  not  misled;  Bansom  r.  Mack,  2  Hill,  595,  38  Am. 
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Bank,  44  Mich.  36«,  6  N.  W.  829,  the  authority  of  an  agent  to  draw- 
post-dated  btlla  of  exchange  upon  his  principal,  not  presumed  from 
his  liETlng  done  so  before  without  objection,  the  party  relying  npon 
his  authority  not  knowing  that  fact;  Hill  r.  Norrdl.  3  McLean,  585» 
F.  C.  6,497,  this  usage  applies  only  to  notes  negotiated  by  the  bank. 
Denied  in  Dabney  t.  Campbell.  9  Humph.  681,  682.  6ffi,  holding 
Indorser  could  not  be  charged,  be  not  having  express  knowledge  of 
the  usage  of  the  bank,  or  prerlons  dealings  from  which  such  knowl- 
edge could  be  Inferred. 

Hotice  of  nott-payinaiLt  d  note,  pliable  at  bank,  whlish  fans  to 
state  that  payment  was  demanded  at  the  bank  when  due,  is  not  fw 
that  reason  Insufficient,  p.  437. 

Olted  and  foUowed,  Budd  t.  Deposit  Bank,  49  a  W.  209  (Ky.), 
holding  notice  sufficient  thoi^^  thoa  dtf  ectlve. 

Whether  demand  of  payment  was  doly  and  regularly  made  upon 
the  maker  of  a  promissory  note.  Is  a  matter  of  evidence,  to  be  estab- 
lished at  the  trial,  p.  437. 

Olted  in  Stuckert  t.  Anderson,  8  Whart  120,  holding  indorser  not 
liable  where  a  proper  demand  was  not  shown. 

Bills  and  notes.—  By  the  general  law,  demand  of  payment  of  a 
bill  or  note  most  be  made  on  the  third  day  of  grace,  p.  4S8.' 

Olted  to  this  point  in  Bank  of  Tennessee  v.  Officer,  3  Baxt  175, 
holding  note  payable  six  months  after  the  30tb  of  May.  due  upon 
December  8d,  and  a  demand  on  December  2d  Is  of  no  avail;  Carey, 
etc.,  Lumber  C3o.  v.  First  Nat  Bank,  86  Tex.  300,  301.  24  S.  W,  260. 
protest  must  be  made  upon  the  last  day  of  grace  in  order  to  hold 
an  Indorsw;  Jackson  t.  Henderson,  8  Leigh  (Va.),  205,  213.  it  Is  the 
duty  of  the  court  to  state  the  general  rule,  and  If  a  special  custom 
is  relied  upon,  it  must  be  set  up  by  the  party  relying  thereon; 
Duerson  v.  Alsop,  27  Oratt  239,  following  general  rule  in  allowing 
days  of  grace  in  payment  of  negotiable  paper. 

Oinrait  Court  rule  requiring  plaintiff.  In  suit  on  note  ot  bond,  to 
prove  due  execution  thereof,  only  where  defendant  denies  It  upon 
affidavit  Is  a  reasonable  and  valid  rule,  calculated  to  save  expense 
and  useless  delay,  p.  439. 

Olted  to  this  point  in  Gumming  t.  Bradley,  57  Ala.  237,  where  the 
Probate  Court  adopted  a  rule  to  facilitate  settlements  of  executors, 
etc.;  Odenhelmer  v.  Stokes,  6  Watts  &  Berg.  177,  upholding  a  itimllar 
District  Court  rule. 

Bills  and  notes.—  In  an  action  against  an  indorser  of  a  promissory 
note,  plaintiff  must  prove  the  indorsement  unless  expressly  or  Im- 
pliedly waived  1^  the  other  side,  p.  439. 

Olted  in  Stroud  v.  Harrington,  Hemp.  118,  F.  O.  13,646a,  holding, 
in  action  against  the  maker  of  a  note  by  an  assignee.  tlM  lii4ina»> 
Dents  must  be  proved. 
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DwnagM. —  In  an  action  npon  a  promissory  note  on  which  Interest 
wu  not  Btlpalatecl,  the  Jury  hare  a  right  to  add  Interest,  by  way  ct 
damAges,  for  the  delaj.  p.  441. 

Cited  and  foUowed  In  Bemke  t.  CUnton,  2  Utah,  238,  where.  In 
action  of  tort,  the  Jnry  allowed  Interest  npon  the  valae  oC  property 
destroyed. 

MlscellaneooB.—  Olted  In  note,  1  Blackf .  83. 

11  Wheat  441-445.  6  L.  615,  MILLBE  v.  M'lNTTBB 
Virgtnia-Kentticky  compact.— Validity  of  Kentucky  statute  n- 

spectlng,  considered,  but  not  decided,  pp.  443,  444. 
Cited,  arguendo,  in  HUler  t.  M'IntTre,  6  Pet  68.  8  L.  321,  when 

the  same  case  was'  again  before  the  Supreme  Oomt:  in  Beard  t. 

Smith,  9  T.  -B.  Hon.  464,  465,  holding  an  entry  TaUd  where  the 

surrey  was  made  within  the  time  extended  by  statutes  of  Kentucky; 

Boone  v.  Helm,  4  Dana  (Ky.),  416,  416,  where  the  same  question  was 

considered,  Is  to  the  same  effect. 

11  Wheat  446-467,  6  L.  516,  CARNOCHAN  t.  OHRISTIB. 

An  award  must  decide  the  whole  matter  submitted  to  the  arbl* 
trators,  it  must  not  extend  to  any  matter  not  comprehended  In  the 
submission,  and  It  must  be  certain,  final,  and  concluslre,  pp.  460- 
462. 

Glted  and  principle  applied  In  Hecker  Fowler,  2  Wall  181.  17 
L.  761,  sustaining  award  as  being  within  the  rule;  De  Groot 
United  States,  6  Wall  430,  18  L.  703,  holding  secretary  of  war 
transcended  Ms  authority  in  undertaking  to  award  for  real  estate, 
which  was  not  embraced  In  the  resolution  under  which  he  was 
acting;  James  v.  Thurston,  1  CliCT.  369,  F.  C.  7,186,  setting  aside 
award,  clearly  deficient  in  the  necessary  particulars;  Chicago,  M. 
&  St  P.  By.  Go.  T.  Stewart  19  Fed.  8,  setting  asdde  award 
where  ttie  arbitrator  decreed  a  specific  performance  with  a  varia- 
tion; Bonndtree  t.  Turner,  86  Ala.  668,  remanding  case  where  ar- 
bitrates found  tenns  of  executory  contract,  but  failed  to  find 
amount  due  thereon  or  facts  from  which  amount  could  be  ascer* 
talned;  Hays  t.  Hays,  2  Ind.  30,  avoiding  award  for  uncertainty; 
Church  of  St  Patrick  t.  Dakin,  1  Rob.  (La.)  206,  where  arbitrators 
exceeded  their  authority  by  annulling  contract  between  the  parties; 
LesUe  T.  Leslie.  60  N.  J.  Eq.  Ill,  24  AtL  822.  refusing  to  set  aside 
award  wbora  the  rejected  evidenoe  was  not  snffidoitiy  set  forth 
to  enable  the  court  to  Jndge  of  its  sufficiency,  authoritleB  collected; 
Garrow  t.  Nlcolai,  24  Or.  S2,  32  Pac.  1038,  setting  aside  award  stat- 
ing partnership  account  where  other  issues  were  included;  Toomey 
T.  Nichols,  6  Heisk.  162,  where  arbitrators  to  make  a  surrey  ex- 
ceeded their  authority;  Pettibone  t.  Perkins,  6  Wis.  624,  where  the 
award  was  so  uncertain,  vague,  and  inexplicit,  that  it  could  not 
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tw  enforced.  See  note  tm  ttw  eeemtlili  at  «  tsIM  ftwud,  6 

Bep.  498,490. 

Sqtil^. — Wbwe  a  bin  le  filed  to  eet  tdde  u  acreeineiit  or  oon- 
reyance,  the  coiiTeyance  cannot  be  eetabttehed,  wttbout  a  CTOee  MB 

filed  by  the  defendant,  pik  406,  407. 

Cited  as  anthorlty  for  thle  propoaltloD  In  Washington  B.  B.  Ca 
T.  Bradley.  10  WaU.  803,  19  L.  89B,  where  oomplalnantB  pn^ed  ttiat 
tmsteee  be  enjoined  from  selling  property,  the  coort  could  not 
decree  tbe  sale  of  the  property,  without  the  aM  of  a  crosa-bUl; 
M^ssner  t.  Buck,  28  Fed.  108,  holding  the  conrerse  of  the  above 
rule  true,  where  original  bill  sought  to  carry  a  conveyance  Into 
execution,  conveyance  could  not  be  set  aside  without  a  cross-bill; 
Sanford  v.  Cloud,  17  Fla.  676,  reversing  chancellor's  decree,  direct- 
ing the  performance  of  a  contract,  where  plaintiff  teUed  to  make 
out  blB  case  In  blU  to  set  It  aside;  Garlton  v.  Southern  Untual  Ins. 
Co.,  12  6a.  893,  where  a  blU  was  filed  to  ascertain  who  wwe  legally 
Interested  in  a  fund,  cross-bins  by  d^endanto*  setting  up  dalms 
as  to  the  fnnds  are  germane  and  not  demurrable;  Springfield  Mill- 
ing Co.  V.  Barnard  Mfg.  Co.,  81  Fed.  263,  264.  49  U.  S.  App.  446, 
In  bill  for  foreclosure  of  mechanics*  Hen,  a  cross-bill  alle^ng  a  non- 
fulfillment of  guarantees  was  proper;  Halre  v.  Baker,  5  N.  T.  802, 
a  defendant  cannot  reform  a  deed,  without  the  aid  of  a  cross-bin. 
Cited,  arguendo.  In  Nelson  v.  Dunn,  15  Ala.  513,  defining  purposes 
of  cTMS-blll.  See  exhaustive  note,  88  Am.  Dec.  253.  on  the  nature 
and  objecto  of  cross-bills. 

DIstlDgulsbed  In  Lockwood  v.  Oleveland,  6  Fed.  724,  In  salt  against 
Interfering  patentee,  the  defendant  Is  not  required  to  file  a  croao- 
bill  In  order  to  obtain  affirmative  relief. 

11  Wheat  407-476,  6  L.  B21.  T7NITBD  STATUS  T.  OBTBOA. 

Constltntioiial  lav. —  An  Indictment  und«  ttie  crimes  act  of 
1790,  for  offering  violence  to  the  person  of  a  foreign  minister,  la 
not  a  case  "  affecting  ambassadors,  and  other  pubUc  ministers  and 
consuls,"  within  article  3  of  the  Constitution,  p.  468. 

Cited  In  Bylew  v.  United  Stetes,  13  Wall.  504, 096,  SO  U  642.  holfr 
lug  » the  dvll  righto  btU,"  giving  jurisdiction  to  the  Obcnlt  Oonrt 
in  causes  "  affecting "  certain  persons,  does  not  apply  to  mm- 
witnesses  In  the  case. 

Miscellaneous. —  Cited,  arguendo,  In  Bfirs  v.  Preston.  Ill  n.  S. 
267,  28  L.  421,  4  S.  Ot  400,  In  discussions  as  to  whethor  the  Glrcott 
Court  may  under  any  circumstances  hear  a  suit  against  a  foreign 
consul;  In  Ames  v.  Kansas.  Ill  U.  S.  467,  28  L.  489,  4  a  Ot  446^ 
dlscusdng  extent  of  the  original  jurisdiction  ot  the  Supreme  Court; 
St  Luke's  Hospital  v.  Barclay.  3  Blatchf.  266,  F.  O,  12,241,  dttoy 
note  at  the  end  of  principal  case;  In  Oittlngs  v.'  Crawford,  Taney. 
6^  7.  F.  O.  6,466,  holding  constitutional  provlrion  giving  original 
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etc^  doM  not  raider  onconstftntlonal  an  act  of  congreai  gMng 

JulBdlctlon  to  tba  District  Gonrt  In  certain  tMl  cum  against 
consuls  and  tIco^dbhIb;  In  Graham  t.  Stncken,  4  Blatchf.  Bl,  F. 
C.  5,677,  in  discnsslon  of  tbe  Jnrisdictlon  of  tbe  Otrcnlt  Oonrt  otst 
foreign  consuls;  In  re  laslgl,  79  Fed.  768,  ezcInslTe  Jurisdiction  of 
Fedwal  courts  In  criminal  cases  against  foreign  consnls,  does  not 
affect  commitment  or  extradition  proceedings;  Delafleld  t.  Illinois, 
2  Hfll,  171.  in  discussion  of  Hie  exclnalTe  Jnrisdlctlfm  of  the  Su- 
preme Oourt;  In  State  t.  Strandw,  U  W.  Ta.  SOS,  In  genoral  dliena- 
alon  of  tbe  same  question;  Uliltad  States  t.  Bliodes,  1  Alib.  82, 
F.  a  18,161.  holding  eoiu«ltiitloiial>  dfU  ilgbto  bllL  Mt^  4 
Wash.  088b  F.  a  IMTL 
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Dec.  007,  the  question  u  to  wbethw  Indorser  was  misled  by  a  mis- 
description  of  note  Is  one  of  law.  and  la  not  for  the  jury;  Cayuga 
Ootmty  Bank  t.  Warden,  1  N.  Y.  418,  419,  Indorsers  not  released  by 
misdescription  of  amount  stated,  there  being  no  question  as  to  the 
Identity  of  note;  Artisans*  Bank  t.  Backus,  36  N.  Y.  107,  a  notice 
Identifying  not^  and  stating  fact  of  nonpayment  and  protest,  snffl- 
dent;  Brewster  t.  Arnold,  1  "Wla.  277*  notice  of  noiq^ayment  ia 
equivalent  to  notice  of  dishonor, 

Olted  In  dissenting  opinion.  Musson  t.  Lak%  4  How.  2S1,  11  L. 
976,  collecting  and  reviewing  authorities  in  discussing  question  of 
notice;  Bouth  v.  Bobertson.  11  Smedes  &  M.  381,  S9S,  holding  a  mis- 
statement of  the  date  of  protest  not  a  fatal  variance,  dted  In 
exhaustive  note,  26  Am.  Bep.  607.  508. 

Distinguished  in  Graham  v.  Sangston,  1  Md.  68,  notice  Inform- 
ing Indorsers  that  they  were  held  liable,  but  not  stating  that  note 
was  due  and  unpaid  Is  InsnfBidrat;  Boutii  Bobwtson,  11  Smedes 
ft  U.  88%  a  misstatement  of  the  date  npon  whlfdi  protest  was  made 
Is  fatal  to  the  notice;  Ck>ok  t.  Litchfield,  9  N.  Y.  289,  where  four 
notes,  alike  in  all  respects,  except  in  times  of  payment,  notice  of 
protest  in  each  case  being  In  exactiy  the  same  words,  was  Insuffi- 
cient, there  being  at  the  time  when  each  became  due.  other  notes 
In  existence,  to  which  the  notice  wonld  equally  apply;  Townsend 
V.  Lorain  Bank,  2  Ohio  St  360.  where  indorser  was  notified  that 
bill  had  been  protested  two  days  before  it  was  due. 

Bills  and  notes.— Where  a  note  is  made  payable  or  negotiable  at  a 
bank,  whose  invariable  usage  Is  to  demand  payment,  and  give 
notice  on  fourth  day  of  grace,  the  parties  are  bound  thereby, 
whetha  tb^  have  a  personal  knowledge  of  It  or  not,  p.  438. 

^Is  principle  Is  affirmed  and  applied  by  subsequent  citing  cases, 
as  follows:  Bank  of  Washington  v.  Trlplett,  1  Pet  33.  7  L.  41,  hold- 
ing parties  negotiating  an  Inland  bill,  bound  by  the  usage  of  the 
bank;  Fowler  v.  Brantiy.  14  Pet  320,  10  L.  475,  one  diseouottng  a 
note,  lyton  which  the  officers  of  a  bank  had  placed  marks,  placed 
tipon  all  paper  offered  for  discount  and  r^ected.  was  presumed  to 
have  knowledge  of  Its  Import;  Cookendorfer  t.  Preston,  4  How. 
326,  11  L.  995,  proof  of  a  change  In  the  sanctioned  usage  Is  per- 
missible; Sampson  v.  Gazzam,  6  Port  186,  30  Am.  Dec,  683,  admitting 
evidence  to  prove  the  significance  of  the  phrase  "  dangers  of  the 
river,"  as  established  by  the  custom  of  merchants;  GIndrat  v.  Tbe 
Mechanics*  Bank,  7  Ala.  334,  It  is  competent  for  a  bank,  by  custom 
and  usage,  and  consequentiy  by  rule,  to  establish  tbe  method  of 
giving  notice  hy  post,  to  residents  of  the  same  place;  Knox  v.  Blves, 
14  Ala.  259.  48  Am.  Dec.  100.  where  a  custom  or  usage,  limiting  the 
liability  of  common  carrier,  contracts  affected  thereby  are  con- 
sidered  to  be  made  In  reference  to  such  usage;  Waring  v.  Grady. 
49  Ala.  467,  20  Am.  Bep.  287,  a  custom  or  usage  of  trade,  existing 
St  ttie  ^ace  where  the  business  of  a  partnership  la  to  be  tnuuactai^ 
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IK  THB 


Supreme  Court  of  the  United  States. 


JAKUART  TERM,  1827. 


1*]    [*FriM   Piratical    Aggression.  Lawful 
Commission.   Probable  Cause.] 

THE  PALHYRA.  Bhuits,  Master. 

A  qnetUon  of  probable  eanse  mIhim.  wider 
the  piracy  acts  of  the  8d  Harcb,  1810,  cb.  75,  and 
the  16tb  of  Hrt.  1820,  cb.  112. 

Id  Bnch  a  case,  altboush  the  crew  may  be  pro- 
tected bj  a  commission  Iwoa  flde  received,  and  act- 
ed under,  from  the  consequences  attaching  to  the 
etttnmt  of  plraer,  by  the  general  law  of  nauons,  aU 
tbonah  sneh  commission  was  Irreipilarly  Issued ; 
7et,  if  the  defects  In  the  eommlwlon  be  saeb  as, 
connected  with  the  Insubordination  and  predstory 

Sirit  of  the  crew,  to  excite  a  Justly  founded  sns- 
,  clon.  It  Is  snOelent.  under  the  act  of  Congress,  to 
Justify  the  eapton  »r  bringinff  In  the  Tissel  for 
adjudication,  and  to  exempt  them  from  costs  and 
damaaes. 

Although  probable  cause  of  selsare  will  not  ex- 
empt from  costs  and  damages.  In  setsnres  under 
mere  municipal  statutes,  auless  expressly  made  a 
ground  of  Justification  by  the  law  Iraelf,  this  prin- 
ciple does  not  extend  to  captures  Jure  belli,  nor  to 
marine  torts  generally,  nor  to  acta  of  Congress  an- 
tbortstng  the  exercise  of  belligerent  rlgbts  to  a 
limited  extent,  such  as  the  piracy  acts  of  tbe  Sd  of 
Uareh.  1819,  c  76,  and  the  19th  of  Hay,  1820,  e. 
112. 

«*]  •  A  PPEAL  from  the  Circuit  CouH  of 
fx  South  Carolina. 
This  was  a  Hbel  of  information  under  the  act 
of  Congress  of  the  3d  of  March,  1819,  c.  76, 
entitled,  "An  act  to  protect  the  commerce  of 
the  United  Statu,  and  pnnish  the  crime  of  pi- 
racy," oontlnned  In  force  by  the  act  of  the  Ibth 
of  May,  1820,  c.  112.  The  libel  wsa  filed  by 
the  district-attorney,  as  well  in  behalf  of  the 
United  States  as  of  the  captors;  and  alleged 
thmt  the  brig  Palmyra,  alias  the  Panchita,  was 
a  vessel,  from  which  a  piratical  aggression, 
search,  depredation,  restraint,  and  seiEure,  had 
been  attempted  and  made,  upon  the  high  seas, 
in  and  upon  the  schooner  Coquette,  a  vessel  of 
the  United  States,  and  of  the  citizens  thereof, 
and  in  and  upon  the  master,  officers,  and  crew 


of  the  said  schooner  Coquette,  dtizens  of  the 
United  States;  and  in  and  upon  the  Jeune  Eu- 
genie, a  vessel  of  the  United  States,  and  of  the 
eitizens  thereof,  and  in  and  upon  Edward  L 
Coffin,  the  maitn;  and  the  offieera  and  crew  of 
the  said  vessel,  twing  dtizens  of  tbe  United 
States;  and  also  in  and  upon  other  vessels  of 
the  United  States,  their  officers  and  crews,  citi- 
zens of  the  United  States;  and  in  and  upon 
other  vessels  of  various  nations,  states,  and 
kingdoms,  thrir  officers  and  crews,  dtizena  and 
subjects  of  the  atid  states  and  kingdomi.  The 
vessel  in  question  was  an  armed  vusel  osten- 
sibly cruising  as  a  privateer,  under  a  commis- 
sion from  the  King  of  Spain,  and  was  captured 
on  the  high  seas,  on  tbe  16th  of  August,  1822, 
by  the  United  States  vessel  of  war,  The  Gram- 
pus, commanded  by  Ueutenant  Gregory,  after 
a  short  resistance,  and  receiving  a  fire  from 
the  Grampus,  by  which  one  man  was  killed, 
and  six  men  were  wounded.  The  captured 
vessel  was  sent  Into  the  port  of  Charleston, 
South  Carolina,  for  adjudication.  A  libel  was 
filed,  and  a  claim  interposed;  and  upon  the 
proceedings  in  the  District  Court,  a  decree  was 
pronounced,  restoring  the  brig  to  the  claimants, 
without  damages  for  the  capture,  injury,  or 
detention.  From  this  sentence,  an  appeal  was 
interposed  by  both  psrtles  to  the  Qrcuit  Court; 
and  upon  the  hesunng  in  tiut  oonrt,  a  decree 
was  pronounced  afilrmlng  so  modi  of  the  de- 
cree as  acquitted  the  brig,  and  reversing  so 
much  of  *it  as  denied  damages;  and  the  [*3 
Circuit  Court  proceeded  finally  to  award  dam- 
ages to  the  amount  of  $10,288.68.  From  this 
decree  an  appeal  was  interposed  in  behalf  of 
the  United  States  and  the  captors,  to  the  Su- 
preme Court.  The  cause  coming  on  to  be  heard 
in  this  court,  at  the  Eebruary  term,  1825,  it  not 
appearing  that  there  had  been  any  final  decree 
in  the  Circuit  Court,  ascertaining  the  amount 


NOTB. — As  to  damagea  tor  marine  torts,  aee  note 
to  Tbe  Amiable  Nancy.  3  Wheat.  1546;  aa  to  sels- 
crea,  see  Dote  to  Tbe  Apollon,  0  Wheat.  862. 

As  to  proceedlnca  In  rem.  In  faror  of  materia! 
men,  and  mechanics,  and  for  aupplles,  etc.,  aee 
notes  to  Blaine  v.  Tbe  Ctaarlea  Carter,  4  Crancb, 
328.  and  to  Tbe  General  Smith,  4  Wheat.  438;  aee 
also  tbe  following  cases :  Tbe  Aurora,  1  Wheat. 
105 :  The  Collector,  6  Wheat.  194 ;  Ex  parte  Lewis. 

3  Gsllla,  483;  Willard  t.  Dorr.  3  Has.  91;  Tbe 
Bot>ert  Fulton,  1  Paine,  620;  Jennlnvs  v.  Car»<>a 

4  Crancb,  2 ;  The  Packet,  3  Mna.  255 ;  Tbe  ^nma 
Tmnk,  1  Paine,  73 ;  North  v.  Tbe  Eagle,  Bt^.  78 ; 
The  Merchant.  1  Abb.  Adra.  1 ;  Beam  v.  The  Hay- 
urka,  2  Curt  C.  C.  72 ;  Taylor  v.  Carryl,  20  Bow. 

•  Ii.  ea. 


S83;  Tbe  Oaielle,  Sprague.  878:  Tbe  Jnlla  Ann, 
Sprague,  882 ;  Rogen  v.  The  Alliance,  1  Woods, 
274 ;  The  Lottawanna,  20  Wall.  201 ;  21  Wall.  S58 : 
The  Belfast,  7  Wall.  624 ;  The  Hardy,  1  Dill.  460 ; 
The  Oeneral  Bherldan,  2  Ben.  804;  Ooloeanrdt  v. 
The  Anna.  9  Am.  L.  Reg.  N.  S.  47B  :  2  int.  Rev. 
Rec.  130 :  Cunningham  v.  Hall,  1  Cliff.  43 :  Tbe 
Norway,  8  Ben.  lOS ;  Reppert  v.  Robinson,  Tnncy, 
492;  Kelsey  v.  The  Kate  Tremalne,  4  Am.  L.  T.  u. 
8.  eta.  02 ;  The  Selt.  3  Bias.  344 :  Tbe  Kate  Tre- 
mnlnc.  5  Ben.  64  ;  Gill.  v.  The  Continental,  8  West. 
Jur.  232;  The  Thales,  10  Blatchf.  203. 

The  above  case.  The  Palmyra,  Is  criticised  In 
Rice  V.  Minnesota  and  Horthwestmi  B.  C.  Co.  21 
How.  82,  8S,  as  to  amendmoit  at  law. 
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of  damages,  the  cause  was  dismissed.*  But  at 
the  last  term,  it  being  discovered  that  in  point 
of  fact  there  bad  been  a  final  award  of  dam- 
ages, which  was  omitted  by  mistake  in  the 
trattscript  of  the  record  certified  by  the  clerk 
of  the  court  below,  this  court,  on  moti<Hi  of 
the  appeUants,  ordered  the  cause  to  be  re-in- 
stated. 

At  the  hearing  in  the  court  below,  it  appeared 
that  the  commission  of  the  Palmyra  was  num- 
bered 38,  and  entitled  in  the  margin,  "Real 
Pasaporte  de  Corso  para  los  Mares  de  Indias;" 
that  18,  "A  royal  cruising  passport  for  the  In- 
dian seas."  The  great  seiu  of  Spain  was  aflBxed 
to  it,  and  it  was  signed  with  the  royal  sign- 
manual  with  the  \isual  formula:  "Yo  el  Reg." 
It  was  afterwards  countersigned  by  the  Secre- 
tary of  State  and  Marine  Affairs,  and  dated  at 
Madrid,  the  10th  of  February,  1816.  The 
blanks  in  the  passport  or  commission  were 
filled  up  to  Don  Pablo  Llanger,  an  inhabitant 
of  Cadiz,  to  arm  for  war  his  Spanish  schooner 
(Goleta)  called  the  Palmyra,  of  ninety-three 
tons,  one  twelve-pound  cannon,  and  eight  car- 
Tonades,  ten-pounders,  with  a  crew  of  one  hun- 
dred men.  A  printed  note  on  the  back  of  the 
commission,  signed  by  Juan  Dios  Robiou,  lieu- 
tenant in  the  national  navy,  and  captain  of  the 
port  of  Porto  Rico,  dated  on  the  5tn  of  Febru- 
ary, 1822,  renewed  the  commission  in  favor  of 
Llanger,  as  captain  of  the  Palmyra,  for  a  new 
cruise  of  three  months,  it  havinff  been  origi- 
nally granted  for  the  term  of  three  months, 
which  had  expired.  The  vessel,  on  board  of 
which  the  commission  was  found,  was  in  fact 
a  brig  of  one  hundred  and  siz^  tons,  com- 
manded by  Captain  Escura.  Various  testimony 
4*]  was  taken  as  to  the  *actB  of  piracy  commit- 
ted by  the  Palmyra  upon  the  Coquette  and  the 
Jeune  Eugenie,  as  to  the  insubordination  and 
predatory  spirit  of  the  crew  of  the  Palmyra, 
and  as  to  the  nature  and  circumstances  attend- 
ing the  encounter  between  the  Palmyra  and 
the  Grampus,  which  ga'o  rise  to  a  question  of 
fact  in  respect  to  the  justifiableness  of  the 
cause  of  capture.  But  it  has  not  been  thought 
necessary  to  analyze  the  testimony,  as  the  most 
material  facts  are  stated  in  the  opinion  of  the 
court. 

The  Attoniey<6eneral  and  Mr.  Hayne,  for 

the  appellants,  argued,  that  the  Palmyra  was 
not  lawfully  and  regularly  commissioned;  and 
that,  admitting  the  vessel  was  so  commissioned, 
she  had  forfeited  her  character  by  the  miscon- 
duct of  the  the  officers  and  crew,  and  acquired 
that  of  a  pirate. 

I.  A  commission  to  cruise  is  a  delegated  au- 
thority, and  can  only  proceed  from  the  sover- 
eign." Subordinate  agents  may  be  employed 
to  execute  the  will  of  the  sovereign  in  that  re- 
spect, but  the  actual  delegation  of  the  power 
must  clearly  appear.  The  original  commission 
being  issued  by  the  King  of  Spain  to  Captain 
Llanger,  for  a  cruise  of  three  months,  which 
had  expired,  the  commission  was  functus  officio. 
Its  subsequent  extension  to  Captain  Escura, 
by  the  port  captain  of  Porto  Rico,  was  with- 
out any  authonty  from  the  King  for  that  pur- 
pose. 


1.  — 8.  C.  10  Wheat  Bep.  S02. 

2.  ~Harten8,  Privateers,  11-88;  3  Ainnl,  853; 
Ur.  Johnson's  translation. 

ftSS 


2.  A  commission  to  cruise  is  given,  not  to  the 
armed  vessel,  but  to  the  officer  commanding 
the  vessel;  and  though  the  officer  next  in  rank 
may,  in  his  absence,  succeed  to  his  rights,  he 
does  so  by  becoming  captain  for  tiie  time  being. 
It  has,  therefore,  been  expressly  determined, 
that  if  in  the  absence  of  the  master,  a  privateer 
makes  a  capture,  it  is  not  such  a  capture  as 
vests  a  prize  interest  in  the  captors,  but  it  must 
be  condemned  as  a  droit.* 

2.  It  has  become  an  established  rule,  and 
made  necessary  *by  the  laws  of  all  nations,  [*S 
that  every  privateer,  before  she  is  permitted  to 
cruise,  shall  give  security,  and  this  fact  must 
appear  on  the  face  of  the  commission  itself.* 
Such  security  is  recjuired  by  the  laws  of  Spain, 
but  was  not  given  m  this  case. 

3.  The  learned  counsel  entered  into  a  minute 
examination  of  the  facts,  to  show  that  the  ves- 
sel ought  to  have  been  condemned  as  a  piratical 
vessel,  under  the  law  of  nations,  or  as  having 
committed  a  piratical  aggressitm  under  the  acts 
of  Congress,  which  were  in  conformity  with 
the  law  of  nations.  They  then  proceeded  to 
argue,  that  however  this  might  be,  there  was, 
at  all  events,  probable  cause  for  the  capture  of 
the  Palmyra,  and  for  sending  her  in  for  adju- 
dication. Probable  cause  had  been  defined  to 
be  less  than  evidence  which  would  justify  con- 
demnation. In  its  legal  sense,  it  means  a  seiz- 
ure made  under  circumstances  which  warrant 
suspidon.*  The  term  must  receive  the  same 
exposition  in  matters  of  prize,  and  is  applied  to 
a  captor  as  well  as  a  seizor.*  In  all  captures 
made  jure  belli,  circumstances  of  strong  susjpi- 
cion  will  justify  the  captors,  and  the  same  cir- 
cumstances must  equally  justify  a  seizure  made 
under  this  act  of  Congress,  which  authorizes 
hostilities  against  those  who,  by  their  conduct, 
have  acquired  the  piratical  character,  and  for- 
feited the  protection  of  their  own  country.  In- 
deed, this  must  now  he  considered  as  a  settled 
principle  in  this  court,  since  the  dedsion  of  the 
case  of  The  Marianna  Flora;*  every  circum- 
stance of  which  would  find  its  parallel  in  the 
present  case.  The  court  having  determined 
that  it  will  not  look  beyond  the  act  of  Congress 
for  a  description  of  piratical  vessels,  and  that 
no  damages  will  be  given  for  bringing  in  for 
adjudication,  after  capture  of  a  vessel  falling 
within  that  description,  if  the  seising  officer 
'acted  bona  fide  in  the  honest  discharge  of  [*6 
his  duty  under  the  law,  and  the  instructions  of 
the  President,  although  the  court  itself  might 
be  of  opinion  tliat  he  ought  to  have  released 
the  vessel,  nothing  remains  but  to  apply  these 
principles  to  the  facts  of  the  present  case.  The 
same  doctrine  had  also  been  laid  down  by  Sir 
W.  Scott,  in  a  case  which  this  court  cite  with 
approbation  in  the  judgment  in  The  Marianna 

The  learned  counsel  further  insisted,  that  the 
seizing  officer  was  fully  justified  in  capturing, 
and  sending  in  for  adjudication,  the  Palmyra, 


8. — 8  Bob.  195,  224 ;  5  Rob.  280. 

4.— Wbeat.  Capt.  41,  320 ;  Martens.  4,  8 ;  Bjmk. 
Q.  J.  Pub.  Duponeean'i  transl.  147;  2  Bro.  Civ. 
and  Adm.  Law,  389 :  UoIIor.  49. 

6.  — Locke  V.  The  United  States,  7  Cranch,  380, 
348. 

e. — 1  MnsoQ'B  Rep.  27;  3  Cranch,  458,  491. 

7.  — 11  Wheat.  Rep.  1. 

8.  — The  Loals,  2  Dodson'a  Adm.  Bep.  210. 
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upon  the  following,  among  other  grounds:  1. 
Because  the  vessel  had,  in  the  very  words  of 
the  statute,  committed  various  acta  "of  pirati- 
cal  agression,  search,  restraint,  depredation, 
and  seizure,"  on  American,  and  other,  vessels. 
2.  Because  the  conduct  of  the  vessel,  in  search- 
ing American  ships,  in  violatioo  of  the  treaty 
between  the  United  States  and  Spain,  and  all 
the  other  circumstaqces  of  the  case,  warranted 
the  worst  suspicions  respecting  her  character 
•ad  conduct.  3.. Because  the  conduct  of  the 
commander  of  the  Palmyra,  after  the  capture, 
and  the  unsatisfactory  explanations  given  by 
him  of  the  above  circumstances,  confirmed 
those  suspicions;  and  the  seizing  officer  not  be- 
ing, according  to  bis  instructions,  '^tisfied 
that  she  was  acting  under  a  regular  eommis- 
rion,  and  not  piratieallir,''  he  was  bound  to 
send  her  in  for  adjudication. 

Mr.  Teazewell,  for  the  respondents,  argued 
1.  That  the  court  had  no  authority  to  re-instate 
the  cause,  after  it  was  dismissed  at  a  former 
term;  1.  Because  it  might  operate  to  the  pre- 
judice of  the  sureties,  to  whom  the  property 
had  beat  delivered,  on  bail,  in  the  court  below; 
and,  2.  Because  the  cause  might  be  heard  in 
this  court  upon  the  appeal,  in  respect  to  the 
sentence  of  restitution,  that  being  the  only  de* 
cree  in  which  the  United  States  had  any  inter- 
eat  as  a  party;  and  that,  as  to  damages,  the 
captors  were  the  only  persons  responsible  for 
7']  damages,  and  they  alone  had  a  right  'of 
appeal  respecting  that  subject;  so  that  the  orig- 
inal eause  had  thus  become  divided  into  two 
causes,  in  which  each  party  was  an  actor. 

2.  Tbs  learned  counsel  also  insisted  that  the 
libel  was  defective,  in  not  charging  with  suffi- 
eient  predsion  the  particular  acts  of  piratical 
Aggression,  and  in  omitting  to  allege  a  previous 
prosecution  and  conviction  of  the  captured  per- 
sons of  the  crime  of  piracy,  which,  it  was  in- 
sisted, was  an  essential  prerequisite  to  the  pro- 
ceeding in  rem. 

8.  As  to  the  general  merits,  he  argued  with 
great  minuteness  and  ability  upon  the  facts,  to 
show  that  the  vessel  had  not  been  guilty  of  a 
piratical  aggression,  within  the  meaning  of  the 
acts  of  Congress,  and  that  no  such  probable 
cause  existed  as  justified  the  captots  in  the  orig- 
inal seizure,  and  in  bringing  in  the  vessel  for 
adjudication.  The  evidence  was  not  sufficient 
to  establish  any  acts  of  sea  robbery,  constitut- 
ing a  piratical  character,  or  ^neral  habit  of 
piracy;  and  so  far  from  having  committed  a 
piratical  agression  on  the  Grampus,  the  Pal- 
myra had  merely  acted  in  self-defense  the 
avowed  purpose  of  Lieutenant  Gregory  being 
to  capture  her  upon  suspicion.  The  case  pre- 
sented,  was  that  of  a  hostile  attack  made  by  a 
vessel  of  war  of  the  United  States  on  a  foreign 
vessel,  Icnown  to  be  regularly  commissioned, 
uid  sent  in  for  adjudication  after  her  character 
was  satisfactorily  explained.  But  even  suppos- 
ing there  was  probable  cause  for  the  seizure 
and  detention,  that  would  not  excuse,  unless 
it  was  followed  by  an  actual  condemnation. 
Probable  cause  will  not  excuse  from  remunera- 
tive damages,  in  any  case,  unless  of  a  capture 
jure  belli,  or  where  it  is  expressly  provided  as  a 
justification  by  some  municipal  law.  This  doc- 
trine was  clearly  recognized  by  fhe  court  in  the 
case  of  The  Apollon." 

1^  Wbeat.  Rep.  882. 
«  li.  ed. 


iSr.  Justice  Story  delivered  the  opinion  of 

the  court: 

This  is  the  case  of  a  proceeding  in  rem,  by  a 
libel  of  information  founded  on  the  act  of 
Congress  of  the  third  of  'March,  1819,  ch.  [*8 
75,  as  continued  in  force  by  the  act  of  Con- 
gress of  the  ISth  of  May,  1820,  ch.  112.  The 
seocmd  section  of  the  former  act  authorizes  the 
PresideDt  "to  instruct  the  commanders  of  pub- 
lic armed  vessels  of  the  United  States,  to  seize 
subdue,  and  send  into  any  port  of  the  United 
States,  any  armed  vessel  or  boat,  or  any  vessel 
or  boat,  the  crew  whereof  shall  be  armed,  and 
which  shall  have  attempted  or  committed  any 
piratical  aggression,  search,  restraint,  depreda- 
tion or  seizure,  upon  any  vessel  of  the  united 
States,  or  of  tiie  citizens  thereof,  or  upon  any 
other  vesaeL"  The  fourth  section  declares, 
"that  whenever  any  vessel  or  boat  from  which 
any  piratical  aggression,  search,  restraint,  dep- 
redation, or  seizure,  shall  have  been  first  at- 
tempted or  made,  shall  be  captured  and  brought 
into  any  port  of  the  United  States,  the  same 
shall  and  may  be  adjudged  and  condemned  to 
their  use,  and  that  of  tie  captors,  after  due 
process  and  trial,  in  any  -lourt  having  admir' 
alty  jurisdiction,  and  which  Shall  be  holden 
for  the  district  into  which'  such  captiured  ves- 
sel shall  be  brought,  and  the  same  court  shall 
thereupon  order  a  sale  and  distribution  thereof 
accordingly,  and  at  their  discretion." 

The  brig  Palmyra  is  an  armed  vessel,  assert- 
ing herself  to  be  a  privateer,  and  acting  under 
a  commission  of  the  King  of  Spain,  issued  by 
his  authorized  officer  at  the  island  of  Porto 
Rico.  She  was  c^tured  on  the  high  seas  tm 
the  15th  of  August,  A.  D.  1822,  by  the  United 
States  vessel  of  war  Grampus,  commanded  by 
Lieutenant  Gregory,  after  a  short  resistance, 
and  receiving  a  fire  from  the  Grampus,  by 
which  one  man  was  killed,  and  six  men  were 
wounded.  She  was  sent  into  Charleston, 
South  Carolina,  tor  adjudication.  A  libel  was 
duly  filed,  and  a  claim  interposed;  and  upon 
the  proceedings  in  the  District  Court  of  that 
district,  a  decree  was  pronounced  by  the  court, 
that  the  brig  be  acquitted,  without  any  dam- 
ages for  the  capture,  injury,  or  detention.  From 
this  decree  an  appeal  was  made,  by  both  par- 
ties, to  the  Circuit  Court;  and  upon  the  hear- 
ing in  that  court,  where,  for  the  first  time,  the 
officers  of  the  privateer  were  examined  as  wit- 
nesses, the  Circuit  Court  pronounced  a  decree, 
affirming  *8o  much  of  the  decree  of  the  [*9 
District  Court  as  acquitted  the  brig,  and  re- 
versing so  much  of  it  as  denied  damages,  and 
proceeded  finally  to  award  damages  to  the 
claimants,  to  the  amount  of  $10,288.68.  From 
this  decree  there  was  an  appeal,  interposed  on 
behalf  the  United  States  and  the  captors,  to  the 
Supreme  Court.  The  cause  came  on  to  be 
heard  upon  this  appeal,  at  February  term, 
1825,  and  upon  inspection  of  the  record,  It  did 
not  then  appear  that  there  had  been  any  final 
decree,  ascertaining  the  amount  of  damages. 
The  court  were  of  opinion,  that  if  there  had 
been  no  such  decree,  the  case  was  not  properly 
before  the  court  upon  the  appeal,  there  not  be- 
ing any  final  decree,  within  the  meaning  of  the 
act  of  Congress.  The  court  oonsideied  that 
the  damages  were  hut  an  incident  to  the  princi- 
pal decree;  that  the  cause  was  but  a  single  one; 
and  that  tiie  cause  oould  not,  at  the  saoM  time, 
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be  in  the  Circuit  Court  for  the  purpose  of 
assessing  damages,  and  in  this  court  upon  ap- 
peal, for  the  purpose  of  an  acquittal  or  condem- 
nation of  the  veBsel.  The  questions,  indeed, 
were  different;  but  the  cause  was  the  same. 
Upon  this  eround,  the  appeal  was  dismissed. 
But  at  the  last  >term  of  the  court,  it  appearing 
that  in  point  of  fact  there  bad  been  a  final 
award  of  damages,  and  that  the  error  was  a 
mere  misprision  of  the  clerk  of  the  Circuit 
Court  in  transmitting  an  imperfect  record,  the 
court,  upon  motion  of  the  appellants,  at  the 
last  term,  ordered  the  cause  to  be  re-instated. 

It  is  DOW  contended,  that  this  court  had  no 
authority  to  re-instate  the  cause  after  such  a 
dismissal.  1.  Because  it  may  operate  to  the 
prejudice  of  the  stipulators  or  sureties,  to 
whom  the  privateer  was  delivered,  upon  stipu- 
lation in  the  court  below;  and,  2.  Because  the 
cause  was  capable  of  being  heard  in  this  court 
upon  the  appeal  in  respect  to  the  decree  of  ac- 
quittal, that  being  the  only  decree  in  which 
tlie  United  States  had  any  interest  as  a  party; 
and  that  as  to  the  damages,  the  captors  were 
the  only  persons  responsible  for  damages,  and 
they  alone  had  a  right  of  appeal  respecting  the 
same;  so  that  by  operation  of  lav,  the  cause  had 
10*]  become  'divided  into  two  separate  and 
diatinct  causes,  in  which  each  party  was  an  actor. 

This  court  cannot  concur  in  either  objection. 
Whenever  a  stipulation  is  taken  in  an  admiral- 
ty suit,  for  the  property  subjected  to  legal  proc- 
ess and  condemnation,  the  stipulation  is  deemed 
a  mere  substitute  for  the  thing  itself,  and  the 
atipulatoTB  liable  to  the  exercise  of  all  those  au- 
thorties  on  the  part  of  the  court,  which  it  could 
properly  exercise,  if  the  thing  itself  were  stilt 
in  its  custody.  This  is  the  known  course  of 
the  admiralty.  It  is  quite  a  different  question, 
whether  the  court  will,  in  particular  cases,  ex- 
ercise its  authority,  where  sureties  on  the  stim- 
ulation may  be  affected  injuriously.  That  is 
a  subject  addressed  to  its  sound  discretion.  In 
the  present  case,  there  was  no  ground  for  sur- 
prise or  injury  to  the  stipulators,  or,  indeed,  to 
any  party  in  interest.  If  there  had  been  no 
final  award  of  damages,  the  cause  would  not 
have  been  properly  before  this  court,  and  the 
appeal  itself,  being  a  nullity,  would  have  left 
the  cause  still  in  the  Circuit  Court.  But  as 
such  an  award  was  made,  the  appeal  was  right- 
fully made;  and  .the  dismissal,  being  solely  for 
a  defect  of  jurisdiction  apparent  on  the  record, 
and  founded  on  -a  mistake,  constituted  no  bar 
to  a  new  appeal,  even  if  a  general  dismissal 
might.  The  appeol,  then,  might,  at  any  time 
within  five  years,  have  been  lawfully  made, 
iind  have  bound  the  parties  to  the  stipulation, 
to  all  its  consequences.  The  difference  between 
a  new  appeal,  and  a  re-inatatement  of  the  old 
appeal,  after  a  dismissal  from  a  misprision  of 
the  clerk,  is  not  admitted  by  this  court  justly 
to  involve  any  difference  of  right  as  to  the 
stipulators.  Every  court  must  be  presumed  to 
exercise  those  powers  belonging  to  it,  which 
are  necessary  for  the  promotion  of  public  jus- 
tice; and  we  do  not  doubt  that  this  court  pos- 
sesses the  power  to  re-ii^tate  any  cause  dis- 
missed by  mistake.  The  re-instatement  of  the 
cause  was  founded,  in  the  opinion  of  this 
court,  upon  the  plain  principles  of  justice,  and 
ia  aeeording  to  the  known  practice  of  other  ju- 
dicial tribimals  in  like  cases. 
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The  other  objection  has  not,  in  our  opinion, 
a  more  solid  'foundation.  The  libel  was  ['11 
filed  by  the  district-attorney,  as  well  in  be- 
half of  the  United  States  as  of  the  captors,  and 
prayed,  as  usual,  a  condemnation  of  the  vessel, 
and  distribution  of  the  proceeds.  This  fact  is 
noticed  for  the  purpose  of  answering  the  ob- 
servation made  at  the  bar,  as  to  the  parties  to 
the  libeL  It  has  been  supposed  that  tlie  United 
States  and  the  captors  are  to  be  deemed  sev- 
erally libelants,  having  distinct  rights,  both  of 
prosecution  and  appeal.  But  this  proceeds  upon 
a  mistake.  In  every  case  of  a  proceeding  for 
condemnation,  upon  captures  made  by  the  pub- 
lic ships  of  war  of  the  United  States,  whether 
the  same  be  cases  of  prize,  strictly  jure  belli,  or 
upon  public  acts  in  the  nature  of  captures  jure 
belli,  the  proceedings  are  in  the  name  and  au- 
thority of  the  United  States,  who  prosecute  for 
themselves  as  well  as  for  the  captors.  The  cap- 
tors cannot,  without  the  authority  of  the  gov- 
ernment, proceed  to  enforce  condemnation.  The 
suit  is,  in  form  and  substance,  a  proceeding 
by  and  in  the  name  of  the  United  States,  for 
the  benefit  of  all  concerned.  And  whether  the 
question  respect  the  point  of  oondemnation,  or 
of  damages,  the  United  States  have  a  right  of 
appeal  co-extensive  with  the  whole  matter  in 
litigation,  and  may  interpose  their  protection  to 
guard  their  agents  and  officers  against  injury 
and  damages.  These  agents  and  officers  are, 
indeed,  in  a  certain  sense,  parties  to  the  suit, 
as  the  seizing  officer  is  in  cases  of  mere  mu- 
nicipal seizures;  and  when  the  claimant  makes 
himself,  by  a  demand  of  damages,  an  actor  In 
the  suit,  no  doubt  exists  that  the  court  may 
proceed  to  decree  damages  against  them,  and 
thus  entitle  them  to  a  separate  right  of  appeal, 
if  the  government  should  feel  that  it  had  no 
further  interest  to  pursue  the  suit.  But  still 
the  right  of  damages  must  alwa^  be  dependent 
upon  the  question  of  condemnation  or  acquittal, 
for  it  can  never  be  successfully  contended,  that 
if  a  condemnation  is  finally'  adjudged,  a  de- 
cree for  damages  can  be  msuntained.  And,  oa 
the  other  hand,  in  a  case  of  acquittal,  the  whole 
inrcumstances  of  the  case  must  be  taken  into 
consideration,  in  order  to  ascertain  that  the 
case  is  one  which  justifies  an  award  of  damages. 
*In  the  present  case,  there  was  an  appeal  ['12 
entered  by  the  district-attorney  for  the  United 
States,  and  also  for  the  captors,  from  the  decree 
of  the  Circuit  Court.  If  this  decree  was  final, 
such  an  appeal  brought  up  the  whole  cause  as 
to  all  the  parties ;  and  would,  in  point  of  law, 
have  produced  the  same  effect,  if  in  form  the 
appeal  had  only  lieen  in  the  name  of  the  United 
States.  If  the  decree  was  not  final  (as  upon 
the  original  record  it  appeared  to  this  court  not 
to  be),  then  it  was  void  as  to  all  parties. 
Either  way,  then,  there  never  was  any  separa- 
tion of  the  parties  libelants,  so  as  to  give  rise 
to  the  point  of  separate  independent  causes. 
We  are,  then,  of  opinion,  that  the  whole  cause 
is  now  rightfully  before  us. 

It  ia  contended  on  behalf  of  the  appellees, 
that  the  present  suit  cannot  be  maintained,  be- 
cause the  libel  itself  is  fatally  defective  in  its 
averments.  It  is  said  to  be  tOo  loose,  inartifi- 
cial and  general  in  its  structure,  to  give  a  just 
foundation  for  any  judgment  of  condemnation. 
If  this  were  admitted  to  be  true,  the  only  effect 
would  be,  supposing  the  merits  on  the  evidence 
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appeared  to  be  in  fikTor  the  libelants,  that  the 
«oiirt  would,  aeeordbig  to  Ita  known  ootirse  of 
practice,  remand  the  cause  to  the  CSrciiit  Court, 
with  directions  to  allow  an  amendment  of  the 
Ubel,  and  ulterior  proceedings  consequent  there- 
on. But  there  is  asserted  to  be  another  fatal 
-defect  in  the  averments  of  the  libel,  which  is 
incapable  of  being  cured,  because  it  cannot  be 
«BtabIi8hed  in  point  of  fact;  and  that  is,  that 
the  offenders  are  not  aUeged  to  have  been  con- 
Ticted  upon  any  proseeutioa  in  posonam,  of 
the  c^ense  charged  in  the  libd.  The  argument 
is,  that  there  must  be  a  due  conviction  upon  a 
prosecution  and  indictment  for  the  offense  in 
personam,  averred  and  proved,  in  order  to  main- 
tain the  libel  in  rem. 

■In  respect  to  the  first  objection,  it  must  be 
admitted,  that  the  libel  is  drawn  in  an  inartifl- 
«ial,  inaccurate,  uid  loose  manner.  The  strict 
rules  of  the  common  law  as  to  criminal  prose- 
cutions, have  never  been  supposed  bjr  this  court 
to  be  required  in  informations  of  seizure  fn  the 
Admiralty  for  forfeitures,  which  are  deemed  to 
IS*]  be  civil  proceedings  in  'rem.  Even  on 
indictments  at  the  common  law,  it  is  often  suf- 
ficient to  state  the  offense  in  the  very  terms  of 
the  prohibitory  statute;  and  the  cases  cited  by 
the  Attorney-General  are  directly  in  point.  In 
informations  in  the  Xzehequer  for  seizures,  gen* 
«ral  allegations  bringing  the  case  within  the 
words  of  the  statute,  have  been  often  held  suf- 
flcieot.  And  in  this  court  it  has  been  repeated- 
ly held,  that  in  libels  in  rem,  leas  certainly  than 
what  belongs  to  prt>ceedings  at  the  common-law, 
will  sustain  a  decree  of  condemnation,  if  the 
words  of  the  statute  are  pursued,  and  the  alle- 
gations point  out  the  facte,  so  as  to  give  rea- 
wmable  notice  to  theparty  to  enable  him  to 
-shape  his  defense.  There  is,  indeed,  in  ad- 
miralty proceedings,  Httle  ground  to  insist 
upon  much  strictness  of  averment,  because, 
in  however  general  terms  the  offense  may 
be  articulated,  It  is  always  in  the  power 
of  the  court  to  prevent  surprise,  by  com- 
pelling more  particular  charges  as  to  the 
■  matters  intended  to  be  brought  forward  by  the 
proofs.  In  seneral,  it  may  be  said,  that  it  is 
■sufficient  in  libels  in  rem.  for  forfdtures,  to  al- 
lege the  offense  in  the  terms  of  the  statute  cre- 
ating the  forfeitures.  There  may  be  exceptions 
to  this  rule,  where  the  terms  of  the  statute  are 
-so  general  as  naturally  to  call  for  more  distinct 
epecificfltions.  Without  pretending  to  enumer- 
ate SHch  exceptions,  let  us  look  at  the  allega- 
tions in  Itic  amended  libel  in  the  present  case. 
It  charges,  "that  the  said  brig,  called  the  Pal- 
mjra.  etc.^  was,  and  is,  a  vessel  from  which  a 
piratical  aggression,  search,  depredation,  re- 
straint and  seizure,  has  been  first  attempted 
«nd  made,  to  wit,  upon  the  high  seas,  in  and 
upon  the  schooner  Coquette,  a  vessel  of  the 
United  States,  and  of  the  citizens  thereof,  and 
in  and  upon  the  master,  officers,  and  crew  of 
the  said  schooner  Coquette,  citizens  of  the 
United  States;  and  also  in  and  upon  the  Jeune 
Eugenie,  a  vessel  of  the  United  States,  and  of 
the  citizeiu  thereof,  and  in  and  upon  Edward 
L.  Coffin,  the  master,  and  the  officers  and  crew 
of  the  said  vessel,  being  dtizens  of  the  United 
States,  and  also  in  and  t^n  other  vessels  of 
the  United  States,  their  omcera  and  crews,  citi> 
zens  of  the  United  States,  and  in  and  upon 
other  vessels  of  various  nations,  states  and 
«  Ii.  ed. 


*ldngdoms,  tfaeir  ofiSoers  and  crews,  citl-  [*t4 
zens  and  snbjeets  of  said  states  uid  kingdoms." 
Now,  whatever  may  be  said  as  to  the  looseness 

and  generality,  and  oonsequent  insufficiency  of 
the  latter  clauses  of  this  sllegation,  the  former 
specifying  the  Coquette  and  Jeune  Eugenie 
(upon  which  alone  the  proofs  mainly  rely  for 
condemnation),  have,  in  our  opinion,  reasonable 
and  sufficient  certainty.  It  was  not  necessary 
to  state  in  detail  the  particular  acts  constitu- 
ting the  inratical  aggrestion,  search,  depreda- 
tion, restraint,  or  s«zure.  The  gmeral  words 
of  the  statute  are  sufficiently  descriptive  of  the 
nature  of  the  offense;  and  the  particular  aets 
are  matters  proper  in  the  proofs.  We  may, 
then,  dismiss  this  part  of  the  objection. 

The  other  point  of  objection  is  of  a  far  more 
important  and  difficult  nature.  It  is  well  known, 
that  at  the  common  law,  in  many  cases  of  felo- 
nies, the  party  forfeited  his  goods  and  chattels 
to  tjie  crown.  The  fnfeitnre  did  not,  strictly 
speaking,  attach  in  rem;  but  it  was  a  part,  or 
at  least  a  consequence,  of  the  judgment  or  con- 
viction. It  is  plain  from  this  stetement  that 
no  right  to  the  goods  and  diattels  of  the  felon 
could  be  acquired  by  the  crown  by  the  mere 
commission  of  the  offense;  but  the  ri^t  at- 
tached only  by  the  conviction  of  the  offender. 
The  necessary  result  was,  tiiat  in  every  case 
where  the  crown  sought  to  recover  such  goiids 
and  chattels,  it  was  mdispensable-to  establish 
ita  right  by  producing  the  record  of  the  judg- 
ment of  conviction.  In  the  contemplation  of 
the  common  law,  the  offender's  right  was  not 
devested  until  the  conviction.  But  this  doctrine 
never  was  applied  to  seizures  and  forfeitures, 
created  by  statute,  in  rem,  cognizable  on  the 
revenue  side  of  the  ezidieqiieT.  The  thing  la 
here  primarily  eonsidered  as  the  offender,  or 
rather  the  o^nse  is  attached  primarily  to  the 
thing;  and  this,  whether  the  offense  he  malum 
prohibitum,  or  malum  in  se.  The  same  princi- 
ple applies  to  proceedings  in  rem,  on  seizures 
in  the  admiralty.  Many  cases  exist  where  the 
forfeitiure  for  acts  done  attaches  solely  in  rem, 
and  there  is  no  accompanying  penalty  in  per- 
sonam. Many  eases  exist  where  there  is  both 
a  forfeiture  in  rem  and  a  personal  penalty. 
*But  in  neither  class  of  eases  has  it  ever  [*15 
been  decided  that  the  prosecutions  were  de- 
pendent upon  each  other.  But  the  practice  has 
been,  and  so  this  court  understand  the  law  to 
be,  that  the  proceeding  in  rem  stands  independ- 
ent of,  and  wholly  unaffected  by  any  criminal 
proceeding  in  personam.  This  doctrine  is  de- 
duced from  a  fair  interpretation  of  the  legisla- 
tive intention  apparent  upon  its  enactments. 
Both  in  England  and  America,  the  jurisdiction 
over  proceedings  in  rem  is  usually  vested  in  dif- 
ferent courts  from  those  exercising  criminal  ju- 
risdiction. If  the  argument  at  the  bar  were 
well  founded,  there  could  never  be  a  judgment 
of  condemnation  pronounced  against  any  vessel 
coming  within  the  prohibitions  of  the  acts  on 
which  the  present  libel  is  founded;  for  there  is 
no  act  of  Congress  which  provides  for  the  per- 
sonal punishment  of  offenders,  who  commit 
"any  piratical  aggression,  search,  restraint, 
depredation  or  seizure,"  within  the  meaning  of 
those  aets.  Such  a  construction  of  the  enact- 
ments, which  goes  wholly  to  defeat  their  opera- 
tion, and  violates  their  plain  import,  is  utterly 
inadmisaible.   In  the  judgment  of  this  court. 
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no  pezBonal  conTletion  of  ihe  offender  is  neces- 
sary to  enforce  a  forfeiture  in  rem  in  cases  of 
this  nature. 

Having  disposed  of  these  questions,  which 
are  preliminary  in  their  nature,  we  may  now 
advance  to  the  consideration  of  those  which 
turn  upon  the  merits  of  the  cause.  These  ques- 
ti<m8  are:  1.  Whether  the  present  be,  upon  the 
faetSi  a  case  for  condemnation;  and,  if  not,  2. 
Whether  it  be  a  case  for  renmnerative  damages, 
for  vindictive  damages  are  and  must  be  dis- 
claimed. 

Upon  the  first  point,  it  is  unnecessary  to  go 
into  any  examination  at  large  of  the  various 
facta  preceding  and  accompanying  the  capture, 
because  the  judges  are  divided  in  opinion;  and 
consequently,  according  to  the  Icnown  practice 
of  the  court,  the  decree  of 'the  Circuit  Court,  so 
far  as  it  pronounoed  a  decree  of  acquittal,  must 
be  affirmed. 

In  respect  to  the  second  point,  we  are  all  of 
opinion  that  the  case  is  clearly  not  a  case  for 
damages.  The  whole  circumstancea  present 
such  well-founded  grounds  for  suspicion  of  the 
14*]  'piratical  character  and  conduct  of  the 
privateer,  as  required  Lieutenant  Gregory,  in 
the  ^st  exercise  of  his  instructions  from  the 
President  under  the  acts  of  Congress,  to  subdue 
and  tend  her  in  for  adjudication.  That  her  crew 
were  guilty  of  plunder  from  the  Coquette  and 
the  Jeune  Eugenie,  ie  established  by  proofs  en- 
tirely competent  and  satisfactory.  Her  exer- 
cise of  the  right  of  search  on  these  vessels  was 
irregular  and  unjustifiable,  and  indicated  on 
the  part  of  the  boarding  officers  no  disinclina- 
tion to  petty  thefts,  if  the^  avoided  forcible 
robbery.  Her  commission  is  itself  liable  to 
much  snspieion  and  eritidsm.  It  varies  essen- 
Idally  fa  the  description  of  the  rig,  the  sixe,  and 
the  denomination  of  the  vessel  from  that  on 
board  of  which  it  is  found.  It  purports  to  be 
for  a  schooner  of  93  tons,  under  the  command 
of  Don  Pablo  Llanger;  it  is  found  on  board  of 
a  brig  of  160  tons,  commanded  by  Captain  Es- 
curra.  It  was  originally  granted  for  a  three 
months'  cruise,  which  had  expired;  and  it  pur- 
ports to  be  renewed  by  the  port  captain  of 
Porto  Bico,  a  subordinate  agent  of  the  King  of 
Spain,  for  a  new  cruise,  by  an  indorsement  on 
it,  without  any  known  authority.  We  do  not 
advert  to  these  circumstances  to  establish  the 
position  that  the  commission  was  utterly  void, 
or  rendered  the  exercise  of  belligerent  rights 
piratical.  Whatever  may  be  the  irregularities 
m  the  granting  of  such  commissions,  or  the 
validity  of  them,  so  far  as  respects  Uie  King  of 
Spain,  to  found  an  interest  Of  prize  in  the  cap- 
tors, if  the  Palmyra  bona  fide  received  it,  and 
her  crew  acted  bona  fide  under  it,  it  ought,  at  all 
events,  in  the  courts  of  neutral  nations,  to  be 
held  a  complete  protection  against  the  imputa- 
tion of  general  pirai^.  But  the  defects  of  the 
commission,  connected  with  the  almost  total 
want  of  order  and  command  on  board  of  the 
privateer,  and  the  manifest  insubordination, 
and  predatory  spirit  of  the  crew,  could  not  but 
infiame  to  a  high  degree  every  other  just  sus- 
picion. In  short,  taking  the  circumstances 
together,  the  court  think  that  they  presented, 
prima  facie,  a  case  of  piratical  aggresaion, 
search,  restraint,  and  depredation,  within  the 
aots  (tf  Congress,  open  to  explanation,  indeed, 
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but  if  unexplained,  'pressing  heavily  On 
the  vesael  for  the  purpose  of  forfeiture.  Lien- 
tenant  Gregory,  then,  was  justifiable  in  sending 
her  in  for  adjudication,  and  has  been  guilty  of 
no  wrong  calling  for  compensation. 

It  has  been  argued  at  the  bar,  that  probable 
cause  of  seizure  in  this  case  constitutes  no 
ground  of  defense  against  the  claim  of  damages. 
It  has  been  truly  stated  as  the  settled  doctrine 
of  this  court,  that  in  cases  of  seizures  under 
mere  municipal  laws,  probable  cause,  unless 
so  blade  by  statute,  constitutes  no  ground  for 
denying  damages,  or  justifying  the  seizuire. 
But  it  is  supposed,  that  probable  cause  is  not 
an  exciise  or  justification  of  any  seizure  or 
capture,  except  in  cases  jure  belli;  and  the  case 
of  The  ApoUon,  in  this  court  (9  Wheat.  Bep. 
362),  is  relied  on  to  establish  this  position.  That 
case  contains  no  doctrine  leading  justly  to  any 
sudi  conclusion.  It  was  a  case  of  seizure  un- 
der our  revenue  laws,  and,  in  the  opinion  of. 
the  court,  the  point  is  examined  how  far  prot  • 
able  cause  constituted,  in  that  case,  a  grouni?- 
to  exempt  from  damagea.  On  that  occasion, 
the  court  said  that  the  argument  had  not  dis- 
tinguished between  probable  cause  as  applied 
to  cases  of  capture  jure  belli,  and  as  applied  to 
cases  of  municipal  seizures;  and  then  proceeded 
to  state  the  distinction.  There  was  no  intimn- 
tion,  that  in  eases  of  marine  torts  generally,  or 
under  laws  authoriziiig  the  exercise  to  a  limited 
extent  of  belligerent  rights,  or  quasi  belligerent 
rights,  probable  cause  might  not  be  a  sufficient 
excuse.  In  the  case  of  Thd  Marianna  Flora, 
at  the  last  term  (11  Wheat.  Rep.  1),  the  very 
point  was  before  the  court,  and  it  was  in  that 
case  held  that  probable  cause  was  a  sufficient 
excuse  for  a  capture  under  eircumstances  -of 
hostile  aggression  at  sea.  Indeed,  in  cases  of 
marine  torts  arising  under  the  general  maritime 
laSv,  probable  cause  often  is  a  complete  excuse 
for  the  act,  and  always  goes  in  mitigation  of 
damages.  Li  the  admiralty,  the  award  of  dam- 
ages always  rests  in  the  sound  discretion  of  the 
court,  under  all  the  circumstances.  The  case 
of  The  St.  Louis,  in  2  Dods.  Rep.,  210,  is  a 
strong  illustration  of  the  doctrine.  But,  in 
cases  like  the  present,  where  the  public  armed 
ships  *of  the  United  States  are  authorized  ["IS- 
to  make  captures  to  a  limited  extent,  the  au- 
thority so  exercised  by  them  must  be  deemed 
to  stand  upon  the  same  analogy  as  captures 
strictly  jure  belli.  And  the  doctrine  of  the 
prize  courts  as  to  the  denial  of  damages,  where 
there  is  probable  cause  for  the  capture,  fur- 
nishes the  OTOper  rule  to  govern  the  discrefion  of 
the  coort.  We  are  then  of  opinion,  that  in  the 
present  case,  there  was  strong  probable  cause 
for  the  captiure,  and  that  the  decree  of  the  Gr- 
cuit  Court,  so  far  as  it  awards  damages  to  the 
claimants,  ought  to  be  reversed. 

It  remains  only  to  remark  upon  one  or  two- 
points  made  against  the  competency  of  some  of 
the  testimony  in  the  cause.  It  is  objected  that 
Lieutenant  Gregory  is  not  a  competent  witness, 
because  he  is,  notwithstanding  his  release  of 
his  interest  as  eaptor,  interested  to  defeat  the 
claim  for  damages.  However  well  founded 
this  objection  may  be  aa  to  his  eompeten<nr  on 
the  point  of  damagea,  having  been  admitted 
both  in  the  district  and  circuit  courts,  as  & 
witnras  without  objection,  we  think  there 
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a  waiver  of  ilia  objection,  and  it  cannot  now 
be  insisted  on.  As  to  the  depositunis  of  Captains 
Souther  and  CoflSn,  they  were  takoi  under 
eomDusaions  dnly  issued  from  the  Circuit 
Court  according  to  the  rule  of  this  court,  and 
are,  therefore,  admissible  upon  the  strictest 
prindplei. 

Decree. — Thia  cause  came  on;  etc.  On  con- 
sideration whereof,  it  is  adjudged,  ordered  and 
decreed,  that  so  much  of  the  decree  of  the  Cir- 
cuit Court  as  decrees  restitution  of  the  brig 
Palmyra  to  the  claimants,  be,  and  the  same  is, 
hereby  afGrmed;  and  that  so  much  of  the  decree 
of  the  said  Grcuit  Court  as  awards  damages 
to  the  claimants,  be,  and  the  same  is,  hereby 
reversed  and  annulled;  and  it  is  further  ordered 
that  said  cause  be  remanded  to  aaid  Circuit 
Court  for  further  proceedings  according  to  law. 


19*1  t*Con«titutional  Law.] 

UABTIN,  Flainti£F  ia  Error, 

T. 

MOTT,  Defendant  in  Srror. 

Tb9  snthority  to  decide  whether  the  exIgencIeB 
contemplated  m  the  constitution  of  tbe  United 
States,  and  the  act  of  CongreBS  of  1T95,  eta.  101.  In 
wblcb  the  President  has  antborltT  to  call  forth  the 
mllltla,  '*to  execnte  tbe  laws  of  the  Union,  suppress 
tnsnrrectlons,  and  repel  ioTaslons,"  have  arisen.  Is 
excloslTeIr  Tested  la  the  President,  and  his  deci- 
sion Is  eondnslve  npon  all  other  persona 

AltboDgb  a  mllltla-man,  who  refused  to  olwy  the 
orders  of  tbs  President,  calling  him  into  the  public 
service  under  the  act  of  1T95,  Is  not.  In  the  sense 
of  that  act,  "employed  In  the  Berrice  of  the  United 
States,"  so  as  to  h  subject  to  the  roles  and  articles 
of  war ;  jet  bs  Is  liable  to  be  tried  for  the  offensel 
noder  the  fitb  section  of  tbe  ume  act,  by  a  court-' 
martial  wled  under  tbe  Mtnorlty  of  tne  United 
States. 

Where,  In  an  action  of  replerln,  the  defendant, 
being  a  dqraty-marshal  of  the  United  States, 
avowed  ana  Justified  the  taking  Ute  plaintiff's 
goods,  hr  virtue  of  a  warrant  Issaed  to  tbe  marshal 
of  tbe  distrlet,  to  collect  a  line  Imposed  on  Mm  hy 
the  Jadgment  of  a  court-marshal,  described  as  a 
general  eourt-marsbal  composed  of  ofBcers  of  tbe 
militia  of  tbe  state  of  New  York.  In  tbe  service  of 
the  United  States,  <slx  In  nnmber,  and  nsmlnn 
them),  duly  orRnnlTPd  and  convened,  by  general 
orders.  Issued  pursuant  to  tbe  act  of  Congress  of 
February  28,  im,  cb.  101,  for  the  trial  of  those  of 
the  mllltla  of  tbe  state  of  New  York,  ordered  Into 
the  service  of  tbe  United  States  In  Uie  third  mill- 
tary  district,  who  had  refused  to  nndeavoos  and 
enter  Into  the  service  of  the  United  States.  In 
obedience  to  tbe  orders  of  the  commsnder-ln-chlef 
of  the  state  of  New  York,  on  the  4th  and  29tb  of 
August,  1814,  Issued  In  compliance  with  tbe  req- 
nlsitlott  of  the  President  made  In  pursuance  of 
tbe  same  act  of  Congress,  and  alleging  that  the 
plaintiff,  being  a  private  In  the  mllltla,  neglected 
and  reused  to  rendesvouB,  etc.,  and  was  regularly 
tried  by  the  said  general  eonrt^arshal,  ana  duly 
convicted  of  said  delinquency:  Held,  that  the 
avowry  was  good. 

fl<  RROR  to  the  court  for  the  trial  of  impeacb- 
j    ments,  and  correction  of  errors  of  the  state 
of  New  York. 

20*]  'This  was  an  action  of  replevin,  orig- 
inally brought  in  the  Supreme  Court  of  New 
York  by  the  defendant  in  error,  Mott,  against 
the  plaintiff  in  error,  Martin,  to  which  an 
avowry  was  filed,  containing,  snbBtantially, 


Nora. — Calling  out  mlliUa  for  service  see  note 
to  15  L.tt.A.  116. 
4  Ii.  eO. 


(the  following  allegations:  That  on  the  18th  of 
Jime,  1812,  and  from  thence  nntil  the  25th  of 
December,  1814,  there  was  public  uid  open 
war  between  the  United  States  of  America 
and  the  United  Kingdom  of  Great  Britain  and 
Ireland,  and  its  dependencies,  and  the  citizens 
and  subjects  of  the  said  countries  respectively; 
and  ttuit  during  the  continuance  of  the  said 
war,  to  wit,  on  the  4th  day  of  August,  1814; 
and  also,  on  the  29th  day  of  the  same  month, 
in  the  same  year,  at  the  city  of  New  York,  to 
wit,  at  Poughkeepsie,  in  the  county  of  Dutch- 
ess, his  Excellency  Daniel  D.  Tompkins,  Esq., 
was  then  and  there  Govemor  of  tne  state  of 
New  York,  and  oonunander-in-chief  of  the 
militia  thereof,  and  beins  so  governor  and 
commander-in-chief,  he,  the  said  Daniel  D. 
Tompkins,  as  such  governor  and  commander- 
in-chief,  on  the  Beveral  days  last  aforesaid,  and 
in  the  year  aforesaid,  and  at  the  place  aforesaid, 
upon  the  previous  requisitions  of  the  President 
of  the  United  States,  for  that  purpose  made, 
and  to  him  directed,  as  such  governor  and  com- 
mander-in-chief, did  issue  two  several  general  I 
orders,  bearing  date  respectively  on  the  said  4th 
and  29th  days  of  August,  in  the  year  aforesaid, 
in  and  by  which  said  two  general  orders,  among 
other  things,  the  said  Daniel  D.  Tompkins,  as 
governor  and  commander-in-chief  as  aforesaid, 
pursuant  to  such  requisitions,  and  in  compli- 
ance therewith,  did  detail  certain  parts  and  I 
portions  of  the  militia  of  the  state,  as  he  wasf 
required  to  do,  in  and  by  the  requisitions  of 
the  President  of  the  United  States,  as  aforesaid, 
and  did  order  the  militia  so  detailed  into  the 
service  of  the  United  States  of  America,  at  the 
city  of  New'  York,  within  the  third  military 
district  of  the  said  United  States,  aa  in  and 
by  tbe  said  two  general  orders  may  more 
fully  appear.  That  the  said  Jacob  E.  Mott, 
on  the  several  days  and  in  the  year  afore- 
said, and  until  the  25th  day  of  December  in  the 
same  year,  being  a  white  citizen  of  the  aaid 
state  of  New  York,  inhabiting  and  residing 
within  the  same,  and  between  the  ages  of 
eighteen  *and  forty-five  years,  was  liable  [*21 
to  do  military  duty  in  the  militia  of  the  said 
state,  and  was  a  private  in  the  militia  of  the 
said  state  that  was  so  detailed  and  ordered  into 
the  service  of  the  United  States  as  aforesaid, 
and  as  such  private  in  said  militia  was  bound 
to  do  military  duty  in  the  militia  of  the  said 
state  so  detailed  and  ordered  into  the  service  of 
the  United  States,  in  the  third  military  district 
of  the  United  States.  That  on  the  24th  of  Sep- 
teml>er,  1814,  Morgan  Lewis,  Esq.,  was  a  ma- 
jor-genenJ,  commanding  the  army  of  the 
United  States,  of  the  third  military  distriot  of 
the  said  United  States,  in  which  district  tbe 
militia  of  the  state  of  New  York,  detailed  and 
ordered  into  the  service  of  the  United  States  u 
aforesaid,  had  been  ordered  to  do  military  duty 
in  the  service  of  the  United  States.  And  the 
said  Morgan  Lewis,  so-  being  a  major-general, 
and  commanding  as  aforesaid,  did,  on  the  day 
and  in  tbe  year  last  aforesaid,  as  such  major- 
general  and  commander,  issue  general  orders 
to  convene  a  general  court-martial  for  the  pur- 
pose in  the  said  orders  expressed,  composed  of 
so  many,  and  such  militia  officers  in  the  serviee 
of  the  United  States,  in  the  said  third  military 
distriot,  as  in  tiie  said  orders  are  mentioned;  it 
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liaTilur  been  then  and  there  conaidered  and  ad- 
judged by  the  said  ICoigan  Lewis,  that  a  great- 
■er  number  of  officers  than  those  detailed  on  the 

-said  court-martial  could  not  be  spared  from  the 
service  of  the  United  Stat'ea  without  manifest 
injury  to  the  said  service;  which  said  general 
orders  are  in  the  words  and  figures  following, 
to  wit:  "Adjutant-General's  Office,  3d  M.  D. 
New  York,  24th  September,  1814.  General 
■Orders.  A  general  court-martial,  under  the 
■act  of  Congress  of  the  28th  of  February,  1795, 
for  the  trial  of  those  of  the  militia  of  the  state 
•of  Kew  York,  ordered  into  the  service  of  the 
United  States,  in  the  third  military  district, 
"Who  have  failed  to  rendezvous  pursuant  to  or- 
-ders,  will  convene  on  Monday,  the  26th  in- 
stant, at  Harmony  Hall,  and  will  consist  of  the 
following  members"  (enumerating  them,  being 
'Six  in  number),  which  general  court-martial 
was  continued  (although  varied  as  to  its  mem- 
1>ers)  by  various  general  orders  set  out  in  the 
22-]  avowry,  'until  the  13th  of  Hay.  1818. 
That  the  said  J.  E.  Mott,  being  so  liable,  etc, 
-did  fail,  neglect  and  refuse  to  rendezvous  and 
•enter  into  the  service  of  the  United  States,  in 
obedience  to  the  orders  issued  by  the  governor 
of  the  state,  on  the  requisition  of  the  President 
•of  the  United  States,  and  in  compliance  there- 
with. That  on  the  30tb  of  May,  1818.  the  said 
-court-martial  convened  at  Poughkeepsie,  with- 
in the  said  third  military  district,  at  which 
time  and  place  the  said  Jacob  E.  Hfott  was  duly 
•summoned  to  appear  before  the  said  court- 
martial;  and  did  then  and  there  appear  before 
the  said  court-martial,  and  make  his  defense  to 
the  charges  alleged  against  him  as  aforesaid. 
That  the  said  general  court-martial  then  and 
there  tried  the  said  Jacob  E.  Mott  for  having 
failed,  neglected  and  refiued  to  rendezvous, 
«nd  enter  into  the  service  of  the  United  States, 
in  obedience  to  the  orders  aforesaid,  issued 
In  compliance  with  the  requisition  afore- 
eaid;  and  after  hearing  the  proofs  and  allega- 
tions, as  well  on  the  part  of  the  United  States 
as  on  the  part  of  the  said  Jacob  E.  Mott,  then 
and  there  convicted  the  said  Jacob  E.  Mott  of 
the  said  delinquency;  and  thereupon  the  said 
general  court-nutrtial  imposed  the  sum  of  $96 
as  a  flne  on  the  said  Jacob  B.  Mott,  for  having 
thus  failed,  negledtsd  and  refused  to  rendez- 
vous, and  enter  into  the  service  of  the  United 
States,  when  thereto  required  as  aforesaid. 
That  before  the  said  last  mentioned  day,  to  wit, 
on  the  25th  of  December,  1814,  a  treaty  of 

Eeace  was  made  and  concluded  between  the 
United  States  and  the  United  Kingdom  of 
Great  Britain  and  Ireland  and  its  dependencies; 
and  that  the  said  Morgan  Lewis  and  Daniel  D. 
Tompkins,  the  major-generals  who  issued  the 
orders  organizing,  convening  and  continuing 
the  said  general  court-martial  as  aforesaid, 
were  not  continued  as  such  major-generals  as 
aforesaid,  in  the  service  of  the  United  States 
aforesaid,  at  the  time  herein  next  afterwards 
mentioned,  nor  was  there  any  other  officer  of 
equal  grade  with  the  said  last- mentioned  major- 
genenus  in  the  service  of  the  United  States, 
commanding  in  the  military  district  aforesaid, 
at  the  time  the  eaid  court  imposed  the  fine  and 
as*]  sentence  aforesaid,  *on  the  said  plaintiffs 
as  aforesaid,  by  whom  the  said  sentence  could 
be  approved;  but  tliat  the  said  flne,  sentence 
and  proceedings  of  the  said  court-martial,  w 
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far  as  they  related  to  the  case  of  the  said  Jacob 
E.  Mott,  were  duly  approved  by  the  President 
of  the  United  States,  before  the  same  were  eer- 
tified  by  the  president  of  the  eourt-martial 
aforesaid,  to  the  marshal  of  the  southern  dis- 
trict of  the  state  of  New  York,  as  hereinafter 
mentioned,  and  before  the  4th  day  of  June, 
1814.  That  the  president  of  the  said  general 
court-martial,  afterwards,  to  wit,  on  the  day 
and  year,  and  at  the  place  last  aforesaid,  in  pur- 
suanee  to  the  statute  of  the  United  State*  in 
sudi  case  made  and  provided,  did  make  a  cer- 
tificate in  writing,  whereby  he  did,  under  U> 
hand,  certify  to  the  marshal  of  the  southern 
district  of  New  York,  that  the  sum  of  $96  was 
imposed  as  a  fine  on  said  Jacob  B.  Mott.  for 
having  thus  failed,  neglected  and  refused  to 
enter  the  service  of  the  United  States,  when 
hereunto  required  as  aforesaid,  and  that  the 
said  Jacob  E.  Mott  was  sentenced  by  the  said 
general  oonrt-martial,  on  failure  of  the  pay- 
ment of  sidd  fine  imposed  on  him,  to  twelve 
months  imprisonment. 

The  avowry  then  proceeded  to  state  the  au- 
thority of  the  plaintiff  in  error,  Martin,  as 
deputy-marshal,  to  execute  such  certificate, 
and  that,  in,  the  execution  thereof,  he  took  the 
said  goods,  etc. 

To  this  avowry  the  plaintiff  in  replevin  de- 
murred, and  assigned  the  following  eamea  ot 
demurrer: 

1.  That  the  said  defendant,  in  his  said  avow- 
ry, does  not  allege  that  the  President  of  the 
United  States  had  adjudged  that  there  was  an 
invasion,  or  imminent  danger  of  an  invasion; 
or  that  any  of  the  exigencies  had  occurred  in 
which  the  President  is  empowered  to  call  out 
the  militia  by  the  eonititntion  of  the  United 
States. 

2.  The  said  defendant  in  the  said  avowry 
does  not  aver  that  any  such  previous  requisi- 
tion upon  the  governor  was,  in  fact,  made  by 
the  President  of  the  United  States;  no  such 
requisition  is  set  forth,  nor  is  the  date  or  sub- 
stance  thereof,  *or  the  number  of  militia  [*24 
thereby  required,  stated  in  the  said  avowry. 

3.  The  said  avowry  does  not  state  that  the 
said  militia  were  ordered  into  actual  service,  in 
compliance  with  such  requisition;  nor  does  it 
appear  that  the  militia  were  required  by  said 
requisition  to  rendezvous  or  act  within  the  ter- 
ritory of  the  United  States. 

4.  The  said  avowry  does  not  sufficiently 
show  or  set  forth  either  the  particulars  or  sub- 
stance of  the  said  orders  of  the  Governor  of 
the  state  of  New  York,  in  the  said  avowry 
mentioned,  in  such  manner  that  it  can  appear 
whether  the  said  orders,  or  either  of  them,  di- 
rected all  those  of  the  militia  called  out  there- 
by, to  rendezvous  or  enter  the  service  of  the 
United  States  upon  the  requisition  of  the  sajd 
President,  solely,  or  whether  the  said  ordeen 
also  called  out  a  part  of  the  same  militia  by, 
under,  and  pursuant  to  the  authority  and  lawa 
of  the  state  of  New  York,  without  the  requisi- 
tion of  the  said  President,  and  without  desig- 
nating which  were  ordered  to  rendesvous  and 
enter  tiie  service  by  the  said  Tespeotive  author- 
ties. 

5.  The  said  avowry  does  not  show  that  tim 
two  said  several  orders  of  the  governor  were 
cumulative,  explanatory  of,  auxiliary  to,  or  in 
any   way   connected  with  each   other;  nor 
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whether  both  of  the  said  orders  embraced  the 
«ame  or  different  persons,  and  required  the 
same  or  different  duties ;  nor  with  such  certain- 
ty that  it  can  appear  whether  a  disobedience  of 
the  other  or  both  of  the  said  orders  would  be 
tha  same,  a  differoit,  or  an  additional  offense, 
subject  to  the  same  or  different  jurisdiction; 
nor  does  it  state  the  number  of  .the  militia 
called  out  by  the  said  orders,  so  that  it  can  ap- 
pear whether  in  that  respect  the  said  orders 
were  in  compliance  with  the  requisitions  of  the 
President,  nor'  by  which  of  the  said  orders  the 
said  plaintiff  was  called  forth  into  the  service 
of  the  United  Statn;  in  all  which  the  said 
aTowry  ii  uncertain  and  insufficient. 

6.  The  said  avowry  is  double  and  uncertain, 
inasmuch  as  therein  the  said  plaintiff  is  charged 
with  having  committed  two  several  offenses  in 
the  disobedience  of  the  two  said  several  orders 
4ft*]  "of  the  Governor,  without  showing  that 
both  offenses  were  necessary  for  the  trial  and 
conviction  of  the  said  plaintiff;  or  any  reason 
why  the  said  orders  should  be  so  blended  to> 

SeuieT;  and  because  the  said  orders  are  so 
tended  together  without  showing  any  depend- 
ence upon  each  other,  or  any  connection  between 
titem. 

7.  The  general  orders  in  the  said  avowry  set 
forth,  under  and  by  virtue  of  which  the  said 
court-martial  was  convened,  and  tried,  convict* 
«d,  and  fined  the  said  plaintiff,  are  deficient,  un- 
certain, vague,  inoperative,  void,  and  of  no 
effect,  and  conferred  upon  the  said  court-mar- 
tial, or  the  members  tliereof,  no  jurisdiction 
over  the  said  plaintiff,  or  the  offense  with 
which  he  is  chaffed  in  the  said  avowry,  inas- 
much as  the  said  last-mentioned  general  orders 
convened  said  court-martial  for  the  trial  of 
those  of  the  militia  of  the  state  of  New  York, 
ordered  into  the  service  of  the  United  States,  in 
the  third  military  district,  who  had  failed  to 
rendezvous  pursuant  to  orders,  without  speci- 
fying in  any  manner  when,  by  whom,  to  whom, 
or  by  what  authority,  or  in  what  manner  such 
orders  should  have  been  issued  in  regard  to  the 
said  militia,  or  when  such  militia  had  failed  to 
rendezvous,  or  whether  the  orders  pursuant  to 
which  said  militia  should  have  failed  to  ren- 
dezvous, were  the  same  orders  calling  said 
militia  into  service  in  said  third  military  dis- 
trict, or  required  them  to  rendezvous  dsewhere 
or  otherwise. 

8.  The  said  defendant  in  his  said  avowry 
states  that  the  said  court-martial  was  duly 
convened  in  pursuance  of  the  said  several  gen- 
eral orders,  in  the  said  avowry  set  forth,  on  the 
24th  day  of  October,  1814;  a  day  long  before 
the  last  of  the  said  peneral  orders,  by  which  the 
said  court  is  stated  to  have  been  duly  convened, 
was  issued,  as  appears  by  the  said  avowry,  all 
ithich  18  repugnant  and  contradictory. 

0.  The  orders  for  convening  the  said  court- 
martial,  as  in  the  said  avowry  set  forth,  are 
further  uncertain,  because  by  the  said  orders 
the  said  court-martial  is  stated  to  have  been 
convened  under  the  act  of  Congress  on  the  29th 
day  of  February,  1795,  without  showing  which 
of  the  acts  of  Congress  of  that  date  is  intended. 
26*]  *10.  The  trial  of  the  said  plaintiff  by 
the  said  conrt-martial,  as  appears  hy  the  said 
avowry,  was  in  a  time  of  profound  peaee. 

11.  The  said  court-martial  had  no  power  or 
«uthori<7  under  the .  said  general  orders 
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which  they  were  convened  to  try,  convict,  and 
flue  the  said  plaintiff,  for  having  failed,  neg- 
lected and  refused  to  rendezvous  and  enter  the 
service  of  the  United  States,  in  obedience  to  the 
orders  aforesaid,  issued  in  compliance  with  the 
requisitions  aforesaid. 

12.  The  said  court-martial,  eonaiating  of  Ins 
than  thirteen  members,  had  no  power  nor  au- 
thority to  try,  convict,  and  fine  the  said  jplain- 
tiff,  at  the  time  said  trial  was  had,  it  being  a 
time  of  peace,  without  showing  that  thirteen 
militia  officers  could  not  at  that  time  be  spared 
without  manifest  injury  to  the  service. 

13.  By  the  said  avowry  it  doth  not  appear 
whether  all  or  how  many  of  the  persons  de- 
tailed by  the  raid  general  orders  as  membe»  of 
the  said  eourt-manial,  continued  to  remain  in 
the  service  of  the  United  States  at  the  time 
when  the  plaintiff  was  tried;  or  that  the  places 
of  such  as  had  resigned  were  supplied  by  others 
appointed  in  their  stead;  or  in  what  manner  the 
said  court  was  duly  convened;  or  of  how  many 
members  it  was  then  composed;  and  whether  all 
the  persons  who  acted  as  membera  of  tlte  said 
court-martial,  at  the  time  when  the  said  plain- 
tiff  was  tried,  were  then  commiuimed  (rfficers 
of  the  militia,  of  competent  rank,  and  in  the 
service  of  the  United  States. 

14.  The  said  avowry  does  not  allege  that  the 
orders  by  which  the  said  court-martial  was  con- 
tinued in  service  until  further  orders,  remained 
still  unrevoked  at  the  time  when  the  said  plain- 
tiff was  tried. 

15.  The  said  avowiy  does  not  show  in  what 
manner,  when,  or  1^  whom  the  said  plaintiff 
was  duly  summoned  to  appear  before  the  said 
court-martial. 

16.  The  said  avowry  does  not  show  at  what 
time  the  said  Morgan  Lewis  and  Daniel  I). 
Tompkins  were  discontinued ;  nor  but  that  they 
were  such  major-generals  cranmanding  as 
aforesaid,  on  the  said  13th  day  of  May,  1818 ; 
nor  *but  that  at  the  time  of  the  said  trial  [*aT 
there  was  a  major-general,  of  equal  rank  with 
the  said  Morgan  Lewis  and  Daniel  D.  Tomp- 
kins, commanding  an  army  in  the  service  of  the 
United  States,  or  some  other  officer  of  com- 
petent authority,  in  some  military  division  of 
territory  comprising  the  said  third  military 
district,  by  whom  ^e  sentence  of  said  court- 
martial  could  have  been  approved. 

17.  By  the  said  sentence  of  the  said  court- 
martial,  as  the  same  is  in  the  said  avowry  set 
forth,  the  said  Gerard  Steddiford,  prnident  of 
the  said  court,  had  no  power  or  authority  to 
issue  such  a  certificate  as  is  in  the  said  avowry 
mentioned,  inasmuch  as  the  said  certificate  is 
variant  from  the  said  sentence. 

IS.  The  said  defendant  does  not  in  his  said 
avowry  allege  that  the  said  plaintiff  ever  was  in 
the  service  of  the  United  States  before,'at  the 
time  when,  or  after,  the  said  orders  of  the  Gov- 
ernor, of  the  4th  and  29th  days  of  August, 
1814,  were  issued,  or  at  the  time  when  the  said 
orders  for  detailing  the  said  court-martisl  were 
issued,  when  said  oottrt-martial  convened,  or 
when  the  said  trial  took  place,  and  the  said  fine 
was  imposed. 

19.  The  said  certificate  of  the  said  Gerard 
Steddiford,  as  in  the  said  avowry  set  forth,  does 
not  show  with  sufficient  certainty  by  what 
court,  or  by  whom,  or  by  what  authority  the 
said  fine  was  imposed;  nor  does  it  appear  that 
the  said  Gerard  Steddiford  made  the  said  cer- 
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tificate,  aa  such  president  of  Uie  sud  court- 
martial,  or  signed  the  sBiiie  in  his  ofBcial  capae- 

ity. 

And  also,  that  the  said  avowry  Is,  in  other 
respects,  uncertain,  informal,  and  insuffident, 
etc. 

The  defendant  in  replevin  (now  plaintiff  in 
error)  joined  in  demurrer;  and  judgment  was 
rendered  in  behalf  of  the  plaintiff  in  replevin, 
in  the  Supreme  Court,  which  was  affirmed  by 
the  court  for  trial  of  impeachments  and  cor- 
rection of  errors. 

The  cause  was  then  broo^t  before  this  court 
by  writ  of  error,  under  the  2Sth  section  of  the 
judiciary  act  of  1789,  c.  20. 
28*]  *The  cause  was  argued  by  the  Attorney- 
General  and  Mr.  Coze  for  the  plaintiff  in  error 
and  by  Mr.  D.  B.  Ogden  for  the  defendant  in 
error.  But  as  the  grounds  of  argument  are 
fully  stated  in  the  opinion  of  the  court,  it  has 
not  been  thought  necessary  to  insert  it. 

"Mr.  -TusUoe  Story  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  judgment  of  the 
court  for  the  >  trial  of  impeachments  and  the 
correction  of  errors  of  the  state  of  New  York, 
being  the  highest  court  of  that  state,  and  is 
brought  here  in  virtue  of  the  25th  section  of  the 
judiciary  act  of  1789,  ch.  20.  The  original 
action  was  a  replevin  for  certain  goods  and 
chattels,  to  which  the  original  defendtuit  put 
in  an  avowry,  and  to  tliat  avowry  there  was  a 
demurrer,  assigning  nineteen  distinct  and  spe- 
cial causes  of  demurrer.  Upon  a  joinder  in 
demurrer,  the  Supreme  Court  of  the  state  gave 
judgment  against  the  avowant;  and  that  judg- 
ment was  affirmed  by  the  high  court  to  which 
tiie  present  writ  of  error  is  addressed. 
_  The  avowry,  in  substance,  asserts  a  justifica- 
tion of  the  taking  of  the  goods  and  chattels  to 
saUsfy  a  fine  and  forfeiture  imposed  upon  the 
original  plaintiff  by  a  court-martial,  for  a  biil- 
ure  to  enter  the  service  of  the  United  States  as 
a  militia-man,  when  thereto  required  by  the 
President  of  the  United  States,  in  pursuance  of 
the  act  of  the  28th  of  February,  1795,  c.  101. 
It  is  argued  that  this  avowry  is  defective,  both 
in  substance  and  form;  and  it  will  be  our  busi- 
ness to  discuss  the  most  material  of  these  ob- 
jections ;  and  as  to  others,  of  which  no  particu- 
lar notice  is  taken,  it  Is  to  be  understood  tiiat 
the  court  are  of  opinion  that  they  are  either  un- 
founded in  fact  or  in  law,  and  do  not  require 
any  separate  examination. 

For  the  more  clear  and  exact  consideration  of 
the  subject,  it  may  be  necessary  to  refer  to  the 
constitution  of  the  United  States,  and  some  of 
the  provisions  of  the  act  of  1796.  The  consti- 
tution declares  tiiat  Congress  shall  have  power 
"to  provide  for  calling  forth  the  militia,  to  ex- 
eeute  the  laws  of  the  Union,  suppress  insurree- 
SO*]  tions,  and  repel  invasions;"  *and  also  "to 
provide  for  organizing,  arming  and  disciplining 
the  militia,  and  for  governing  such  part  of  them 
as  may  be  emplo^  in  the  service  of  the 
United  States."  In  pursuance  of  this  authori- 
ty, the  act  of  1795  has  provided,, "that  when- 
ever the  United  States  shall  be  invadcxlf  or  be 
in  imminent  danger  of  invasion  from  any 
foreign  nation  or  Indian  tribe,  it  shall  be  lawful 
for  the  President  of  the  United  States  to  oaU 
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forth  such  number  of  the  militia  of  the  state  or 
states  most  convenient  to  the  place  of  danger, 
or  scene  of  action,  as  he  may  judge  necessary 
to  repel  such  invasion,  and  to  issue  his  order 
for  that  purpose  to  such  officer  or  officers  of  the 
militia  as  he  shall  think  proper."  And  like 
provisions  are  made  for  the  other  cases  stated 
in  the  constitution.  It  has  not  been  denied 
here  that  the  act  of  1795  is  within  the  constitu- 
tional authority  of  Congress,  or  that  Congress 
may  not  lawfully  provide  for  cases  of  imminent 
danger  of  invasion,  as  well  as  for  cases  where 
an  uvasion  has  actually  taken  place.  In  our 
opinion  there  is  no  ground  for  a  doubt  on  this 
point,  even  If  it  hi^  been  relied  on,  for  th» 
power  to  provide  for  repelling  invasions  in- 
cludes the  power  to  provide  against  the  attempt 
and  danger  of  invasion,  as  the  necessary  and 
proper  means  to  effectuate  the  object.  One  of 
the  best  means  to  repel 'invasion  is  to  provide 
the  requisite  force  for  action  before  the  uvader 
himself  has  reached  the  soil. 

The  power  thus  confided  by  Congress  to  the 
President  is  doubtless  of  a  very  high  and  deli- 
cate nature.  A  free  People  are  naturally  jeal- 
ous of  the  exercise  of  military  power;  and  the 
power  to  call  the  militia  into  actual  service 
IS  certainly  felt  to  be  one  of  no  ordinary  mag- 
nitude. But  it  is  not  a  power  which  can  be 
executed  without  a  correspondent  responsibili- 
ty. It  is,  in  its  terms,  a  limited  power,  confined 
to  cases  of  actual  invasion,  or  If  imminent  dan- 
ger of  invasion.  If  it  be  a  limited  power,  the 
question  arises,  by  whoA  is  the  exigency  to  be 
judged  of  and  decided  T  Is  the  President  the 
sole  and  exclusive  judge  whether  the  exigency 
has  arisen,  or  is  it  to  be  considered  as  an  open 
question,  U[>on  which  every  officer  to  whom  the 
orders  of  the  'President  are  addressed,  [*S0 
may  decide  for  himself,  and  equally  open  to  be 
contested  by  every  militia-man  who  shall  refose 
to  obey  tiie  orders  of  the  President  T  We  are 
all  of  opinion  that  the  authority  to  decide 
whether  the  exigency  has  arisen,  belongs  exclu- 
sively to  the  President,  and  that  his  decision  is 
conclusive  upon  all  other  persons.  We  think 
that  this  construction  necessarily  results  from 
the  nature  of  the  power  itself,  and  from  the 
manifest  object  contonplated  by  the  act  of 
Congress.  The  power  itself  is  to  be  exercised 
upon  sudden  emergencies,  upon  great  occasions 
of  state,  and  under  circumstances  which  may 
be  vital  to  the  existence  of  the  Union.  A 
prompt  and  unhesitating  obedience  to  orders  la 
indispensable  to  the  complete  attainment  of  the 
object.  The  service  is  a  military  service,  and 
the  command  of  a  military  nature;  and  in  such 
eases  every  delay,  and  every  obstacle  to  an  effi- 
cient and  immediate  compliance,  necessarily 
tend  to  jeopard  the  public  interests.  While 
subordinate  officers  or  soldiers  are  pausing  to 
consider  whether  th^  ought  to  obey,  or  are 
scrupulously  weighing  the  evidence  of  the  facts 
upon  which  the  commander-in-chief  exercises 
the  right  to  demand  their  services,  the  hostile 
enterprise  may  be  accomplished  without  the- 
means  of  resistance.  If  "the  power  of  regu- 
lating the  militia,  and  of  commanding  ite  serr- 
ices  in  times  of  faisurrection  and  invasion,  an 
(at  it  has  been  emphaUcally  said  they  are)  nat- 
ural  incidents  to  the  duties  of  superintending- 
the  oommon  defaufl^  and  of  watching  over  the- 
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internal  peace  of  the  confederacy,"*  these  pow- 
ers must  be  BO  construed  as  to  the  modes  of 
their  exercise  as  not  to  defeat  the  great  end  in 
■view.  If  a  superior  officer  has  a  right  to  contest 
the  orders  of  the  President  upcm  his  own  doubts 
as  to  the  exigency  having  arisen,  it-  must  be 
«qaajl7  the  right  of  every  inferior  officer  and 
soldier;  and  any  act  done  by  any  person  in  fur- 
thenmce  of  such  orders  would  subject  him  to 
responsibility  in  a  civil  suit,  in  which  his  de- 
fense must  finally  rest  upon  his  ability  to  estab- 
lish the  facts  by  competent  proofs.  Such  a 
31']  course  woiud  be  "subversive  of  all  dlsd- 
pline,  and  expose  tiie  best  disposed  officers  to 
the  ehanees  of  ruinous  litigation.  Besides^  in 
many  instuioes,  the  evidenoe  upon  which  the 
Freddent  might  decide  that  there  la  imminent 
danger  of  invasion,  might  be  of  a  nature  not 
eonstituting  strict  technical  proof,  or  the  dis- 
eloBure  of  the  evidence  might  reveal  important 
secretB  of  state,  which  the  public  interest,  and 
even  safety,  might  impetionsly  demand  to  be 
kept  in  concealment. 

If  we  look  at  the  luiguage  of  the  act  of  1795, 
every  eonclnsitm  drawn  from  the  nature  of  the 
power  itself  is  strongly  fortified.  The  words 
are,  "whenever  the  United  States  shall  be  in- 
vaded, or  be  in  imminent  danger  of  invasion, 
etc.,  it  shall  be  lawful  for  the  President,  etc., 
to  oall  forth  such  number  of  the  militia,  etc.,  as 
he  may  judge  necessary  to  repel  such  invasion." 
The  power  itself  is  confined  to  the  Executive 
of  the  Union,  to  him  who  is,  by  tie  constitu- 
tion, "the  commander-in-chief  of  the  militia, 
when  called  into  the  actual  service  of  the  United 
States,"  whose  duty  it  is  to  "take  care  that  the 
laws  be  faithfully  executed,"  and  whose  respon- 
sibility for  an  honest  discharge  of  bis  official 
obligations  is  secured  by  the  highest  sanctions. 
He  IS  necessarily  constituted  the  judge  of  the 
existence  of  the  exigency  in  the  first  instance, 
uid  is  bound  to  act  according  to  his  belief  of 
the  facts.  If  he  does  so  act,  and  decides  to  call 
forth  the  militia,  his  orders  for  this  purpose  are 
in  strict  conformity  with  the  provisims  of  the 
law;  and  it  would  seem  to  follow  as  a  necessary 
consequence,  that  every  act  done  by  a  subordi- 
nate officer,  in  obedience  to  such  orders,  is 
equally  justifiable.  The  law  contemplates  that, 
under  such  circumstances,  orders  shall  be  given 
to  carry  the  power  into  effect;  and  it  cannot 
therefore  be  a  correct  inference  that  any  other 
person  has  .a  just  right  to  disobey  them.  The 
law  does  not  provide  for  any  appeal  from  the 
judgment  of  the  President,  or  for  any  right  in 
subordinate  officers  to  review  his  decision,  and 
in  effect  defeat  it.  Whenever  a  statute  gives  a 
discretionary  power  to  any  person,  to  be  exer- 
cised by  him  upon  his  own  opinion  of  certain 
foots,  it  is  a  sound  rule  of  construction 
sa*]  *that  the  statute  constitutes  him  the  sole 
and  exclusive  judge  of 'the  existence  of  those 
focts.  And,  in  the  present  case,  we  are  all  of 
■opinion  that  such  is  the  true  construction  of  the 
act  of  1796.  It  is  no  answer  that  such  a  power 
may  be  abused,  for  there  is  no  power  which  is 
not  susceptible  of  abuse.  The  remedy  for  this, 
as  well  as  for  all  other  official  misconduct,  if  it 
-should  occur,  is  to  be  found  in  the  constitution 
itself.  In  a  free  government  the  danger  must  be 
remote,  since  in  addition  to  the  high  qualities 
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which  the  Executive  must  be  presumed  to  pos- 
sess, of  public  virtue  and  honest  devotion  to  the 
public  interests,  the  frequency  of  elections,  and 
the  watchfulness  of  the  representatives  of  the 
nation,  carry  with  them  all  the  chedEs  which 
can  be  useful  to  guard  against  usurpation  or 
wanton  tyranny. 

This  doctrine  has  not  been  seriously  contested 
upon  the  present  occasion.  It  was  indeed  main- 
tained and  approved  by  the  Supreme  Court  of 
New  York,  m  the  case  of  Vanderheyden  v. 
Young,  11  Johns.  Bep.  160,  where  the  reasons 
in  support  of  it  were  most  ably  expounded  by 
Mr.  Justice  Spencer,  in  delivering  the  opinion 
of  the  court. 

But  it  is  now  contended,  as  it  was  contended 
in  that  case,  that  notwithstanding  the  judg- 
ment of  the  President  is  conclusive  as  to  the 
existence  of  the  exigency,  and  may  be  given  in 
evidenoe  as  conclusive  proof  thereof,  yet  that 
the  avowry  is  fatally  defective,  because  it  omits 
to  aver  that  the  fact  did  exist.  The  argument 
is,  that  the  power  confided  to  the  Presidoit  is  a 
limited  powers  and  can  be  exercised  only  in  the 
cases  pointed  out  in  the  statute,  and  therefore 
it  is  necessary  to  aver  the  facts  which  bring  the 
exercise  within  the  purview  of  the  statute.  In 
short,  the  same  principles  are  sought  to  be  ap- 
plied to  fEe  delegation  and  exercise  of  this 
power  intrusted  to  the  Executive  of  the  nation 
for  great  political  purposes,  as  might  be  applied 
to  the  humblest  officer  in  the  government, 
acting  upon  the  most  narrow  and  special  au* 
thority.  It  is  the  opinion  of  the  court  that  this 
objection  cannot  be  maintained.  When  the 
President  exercises  an  authority  confided  to  him 
by  law,  the  pr^umption  *is,  that  it  is  [*3S 
exercised  in  pursuance  of  law.  Every  pub- 
lic officer  is  presumed  to  act  in  obedience  to 
his  duty,  until  the  contrary  is  shown;  and  a 
fortiori,  this  presumption  ought  to  be  favorably 
applied  to  the  chief  magistrate  of  the  Union. 
It  is  not  necessary  to  aver  that  the  act  which 
he  may  rightfully  do  was  so  done.  If  the  fact 
of  the  existence  of  the  exigency  were  averred, 
it  would  be  traversable,  and  of  course  mif;ht  be 
passed  upon  by  a  jury;  and  thus  the  lepjity  of 
the  orders  of  the  President  would  depend,  not  on 
his  own  judgment  of  the  facts,  but  upon  the 
findii^  of  those  facts  upon  the  proofs  submitted 
to  a  jury.  This  view  of  the  objection  is  precisely 
the  same  which  was  acted  upon  by  the  Supreme 
Court  of  New  York  in  the  case  already  referred 
to,  and,  in  the  opinion  of  this  court,  wit^  entin 
legal  correctness. 

Another  objection  h  that  the  orders  of  the 
President  are  not  set  forth;  nor  is  it  averred 
that  he  issued  any  orders,  but  only  that  the 
Governor  of  New  York  called  out  the  militia, 
upon  thO'  requisition  of  the  President.  The  ob- 
jection, so  far  as  it  proceeds  upon  a  supposed 
difference  between  a  requisition  and  an  order, 
is  untenable;  for  a  requisition  calling  forth 
the  militia  is,  in  legal  intendment,  an  order, 
and  must  be  so  interpreted  in  this  avowry. 
The  majority  of  the  court  understood  and 
acted  upon  this  sense,  which  is  one  of  the 
acknowledged  senses  of  the  word,  in  Houston 
V.  Moore,  6  Wheat.  Rep.  1.  It  was  unnec* 
essary  to  set  forth  the  orders  of  the  Pres- 
ident at  large;  it  was  quite  sufficient  to  state 
that  the  call  was  in  obedience  to  them.  No 
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private  citizen  is  presumed  to  be  conversant  of 
the  particulars  of  those  orders;  and  if  we  were, 
he  is  not  bound  to  set  them  forth  in  hsso  verba. 

The  next  objection  is,  tiuit  it  does  not  suffl- 
riently  appear  in  the  avowry  that  the  court- 
martial  was  a  lawfully  constituted  court-mar- 
tial.  having  jurisdiction  of  the  offense  at  the 
time  of  passing  its  sentence  against  the  original 
plaintiff^ 

Various  grounds  have  been  assigned  in  sup- 
port of  this  objection.  In  the  flrn  plaoe,  it  is 
said  that  the  original  plaintiff  was  never  em- 
pl<qred  in  the  service  oi  the  United  States,  but 
refused  to  enter  that  service,  and  that,  con- 
sequently, he  was  not  liable  to  the  rules  and 
S4*]  articles  of  war,  *or  to  be  tried  for  the 
offense  by  any  court-martial  organised  under 
the  auUiority  of  the  Unit^  States.  The  case 
of  Houston  V.  Moore,  6  Wheat.  Rep.  1,  affords 
a  condnsiTe  answer  to  tUs  snsgestibn.  It  was 
decided  in  tiiat  ease,  that  although  a  militia- 
man, who  refused  to  ob«y  the  orders  of  the 
Prerident  calling  him  into  tba  public  service, 
was  not,  in  the  sense  of  the  act  of  1795,  "em- 
ployed in  the  service  of  the  United  States"  so 
as  to  be  subject  to  the  rules  and  articles  of 
war,  yet  that  he  was  liable  to  be  tried  for 
the  off  en  Be  under  the  Sth  section  of  the  same 
act,  1w  a  court-martial  called  under  &e  author- 
ity of  the  United  States.  The  great  doubt  in 
that  case  was,  whether  the  delinquent  was  lia- 
ble to  be  tried  for  the  offense  by  a  court-mar- 
tial organized  under  state  authority. 

In  the  next  place,  it  is  said  the  court-martial 
was  not  composed  of  the  proper  number  of 
officers  reouired  by  law.  In  order  to  under- 
stand the  force  of  this  objection,  it  is  necessary 
to  advert  to  the  terms  of  the  act  of  1790,  and 
the  rules  and  articles  of  war.  The  act  of  1790, 
a.  5,  provides,  "tiiat  every  <^eer,  non-com- 
missioned officer,  or  private  of  the  militia,  who 
shall  fail  to  obey  the  orders  of  the  I^ident  of 
the  United  States,"  etc.,  "shall  forfeit  a  sum  not 
exceeding  one  year's  pay,  and  not  less  than  one 
month's  pay,  to  be  determined  and  adjudged 
by  a  court-martial."  And  it  further  provides, 
s.  6,  *Hhat  courts -martial  for  the  trial  of 
miliUa  shall  be  composed  of  militia  <^DQcers 
only."  These  are  the  only  provisions  in  the  act 
on  this  subject.  It  is  not  stated  hj  whom  the 
courts-martial  shall  be  called,  nor  in  what  man- 
ner, nor  of  what  number  th^  shall  be  com- 
posed.  But  the  court  is  referred  to  the  64th 
and  flSth  of  the  rules  and  articles  of  war,  en- 
acted by  the  act  of  10th  of  April,  1806,  ch.  20, 
which  provide,  **that  general  courts-martial 
may  consist  of  any  number  of  commissioned 
officers  from  flva  to  thirteen  incluidvely;  but 
they  shall  not  consist  of  less  than  thirteen, 
where  that  number  can  be  ctmvened  without 
manifest  injury  to  the  service;"  and  that  "any 
general  officer  commanding  an  army,  or  colonel 
commanding  a  separate  department,  may  ap- 
point general  courts-martial  when  necessary." 
Supposing  these  clauses  applicable  to  the  court- 
SB*}  martial  in  question,  it  is  very  clear  'that 
the  act  is  merely  directory  to  the  offier  appoint- 
ing the  court,  and  that  his  decision  as  to  the 
number  which  can  be  convened  without  mani- 
fest injuiy  to  the  service,  being  in  a  matter 
submitted  to  his  sound  discretion,  must  be  con- 
clusive. But  the  present  avowry  goes  farther, 
and  alleges,  not  only  that  the  court-martial  was 
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appointed  by  a  general  officer  commanding  aa 
army,  that  it  was  composed  of  militia  officers, 
naming  them,  but  it  goes  on  to  assign  the 
reason  why  a  number  short  of  thirteen  com- 
posed the  court,  in  the  very  terms  of  the  64Ul 
article;  and  the  truth  of  this  allegation  is  ad- 
mitted by  the  demurrer.  Tried,  therefore,  by 
the  very  test  which  has  been  resorted  to  in 
support  of  the  objection,  it  utterly  fails. 

But,  in  strictness  of  law,  the  propriety  of  this 
resort  bu^  admit  of  question.  The  rules  and 
articles  of  war,  by  the  very  terms  of  the  statute 
of  1806,  are  Uiose  "by  which  the  armies  of  the 
United  States  shall  be  governed;"  and  the  act 
of  179S  has  only  provided  "tiiat  the  militia 
employed  in  the  service  of  the  United  Statea 
(not  the  militia  ordered  into  the  service  of  the 
United  States)  shall  be  subject  to  the  same 
rules  and  articles  of  war  as  the  troops  of  the 
United  States;"  and  this  is,  in  anbstaiue,  re-oi* 
acted  the  97th  of  the  rules  and  articles  of 
war.  It  is  not,  therefore,  admitted  that  any  tie- 
press  authority  is  given  by  either  statute,  that 
such  a  court-martial  as  is  contemplated  for  the 
trial  of  delinquents  under  the  Sth  section  of  th* 
act  of  1796,  is  to  be  composed  of  the  same  num- 
ber of  officers,  organized  in  the  same  manner  as 
these  rules  and  articles  contemplate  for  persons 
in  actual  service.  If  any  resort  is  to  be  had  to 
them,  it  can  only  be  to  guide  the  discretion  of 
the  officer  ordering  tiie  court,  as  matter  of  usage, 
and  not  as  matter  of  positive  institution.  .If, 
then,  tiiere  be  no  mode  pointed  out  for  the  for- 
mati(m  of  the  court-martial  in  these  cases,  it 
may  be  asked,  in  what  manner  is  such  court  to 
be  appointed  T  The  answer  is,  according  to  the 
general  usage  of  the  military  service,  or  what 
may  not  unfitly  be  called  the  customary  mili- 
tary law.  It  is  by  the  same  law  that  courts- 
martial,  whea  duly  oraanized,  are  bound  to  exe- 
cute their  duties,  and  relate  their  modes  of 
proceediiw,  in  the  absence  of  positive  enact- 
ments, t^ran  'any  other  principle,  courts-  [•»• 
martial  would  be  left  without  any  adequate 
means  to  exercise  the  authority  confided  to 
them ;  for  there  could  scarcely  be  framed  a  posi- 
tive code  to  provide  for  the  infinite  variety  vi 
incidents  applicable  to  them. 

The  act  the  18th  of  April,  1814,  ch.  141, 
which  expired  at  the  end  of^  the  late  war,  was, 
in  a  great  measure,  intended  to  obviate  diffi- 
culties arising  from  the  imperfection  of  the 
provisions  of  the  act  of  1796,  and  especially  to 
aid  courts-martial  in  exercising  jurisdiction 
over  cases  like  the  present.  But  whatever  may 
have  been  the  legislative  intention,  its  terms 
do  not  extend  to  the  declaration  of  the  number 
of  which  such  courts-martial  shall  be  eompcwed. 
The  first  section  provides  "that  courts-martial 
to  be  composed  of  militia  officers  alone,  for  the 
trial  of  militia  drafted,  detached  and  called 
forth  (not  or  called  forth),  for  the  service  of 
the  United  States,  whether  acting  in  conjunc- 
tion with  the  regular  forces  or  otherwise,  sball, 
when  necessary,  be  appointed,  held,  and  con- 
ducted, in  the  manner  described  by  the  rules 
and  articles  of  war,  for  appointing,  holding, 
and  conducting,  oourts-martials  for  the  trial  of 
delinquents  in  the  army  of  the  United  States." 
This  language  is  obviously  confined  to  the 
militia  in  the  actual  service  of  the  United 
States,  and  does  not  extend  to  such  as  are 
drafted  and  refuse  to  ob^  the  call;  so  that 
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the  court  are  driven  hack  to  the  act  of  1795  as 
the  Intimate  source  for  the  ascertainment  of 
the  oi^aniEation  and  jurisdiction  of  the  court- 
martial  in  the  present  case.  And  we  are  of 
opinion  that  nothing  appears  on  the  face  of 
the  avowi7  to  lead  to  any  doubt  that  it  was  a 
1^1  court-martial.  orKanized  according  to  mili- 
taiy  usage,  and  entitted  to  take  cognizance  of 
the  delinquendes  stated  in  the  avowry. 

This  view  of  the  case  affords  an  answer  to 
uiother  objection  which  has  twen  urged  at  the 
bar,  viz.:  that  the  sentence  has  not  been  ap- 
proved by  the  commanding  ofBoer,  in  the  manner 
pointed  out  in  the  6Stfa  of  the  rules  and  articles 
of  war.  That  article  cannot,  for  the  reasons 
already  stated,  be  drawn  in  aid  of  the  argu- 
ment; and  the  avowry  itself  shows  that  tiie 
sentence  has  been  approved  1^  tiie  President 
of  the  United  States,  who  is  the  commander-in- 
97*]  *'chief,  and  tliat  there  was  not  any  other 
officer  of  equal  grade  with  the  major-generals 
by  whom  the  court-martial  had  beei^  ot^anized 
and  continned  within  the  military  district,  by 
whom  the  same  could  be  approved.  If,  there* 
fore,  an  approval  of  the  sentence  were  neces- 
sary, that  approval  has  been  pven  by  the  high- 
est, and,  indeed,  wly,  militaj^  autborify  com- 
petent to  jgive  it. 

But  it  18  by  no  means  clear  that  the  act  of 
ITOfi  meant  to  require  any  approval  of  the  sen- 
tences imposing  fines  for  delinquencies  of  this 
nature.  The  act  does  not  require  it  either  ex- 
pressly or  by  necessary  implication.  It  directs 
(s.  7}  that  the  fines  assessed  shall  be  certified 
bgr  the  preriding  oflteer  of  the  court-martial 
to  tbe  marshal,  for  him  to  levy  the  same,  with- 
out referring  to  ai^  prior  a«t  to  be  done,  to 

f{ve  validity  to  tfao  sentences.  The  natural  in- 
erence  from  such  an  omission  ia,  that  the 
l^slatnre  did  not  intend,  in  cases  of  this  sub- 
orainate  nature,  to  require  any  further  sanction 
of  the  sentences.  And  if  sudt  an  approval  Is 
to  be  deemed  essential,  it  must  be  upon  the 
general  military  usage,  and  not  from  positive 
mstitatlon.  Either  way,  we  think  that  all  has 
been  dcme  wUdi  the  act  required. 

Another  objection  to  the  proceedings  of  the 
eourt-maxtial  is,  that  they  took  place,  and  the 
sentence  was  given,  three  years  and  more  after 
the  war  was  concluded,  and  in  a  time  of  pro- 
found peace.  But  the  opinion  of  this  court  is, 
that  a  court-martial,  re^larly  called  under  the 
aet  of  179S,  does  not  eicpin  with  the  end  of  a 
war  thai  existing,  nor  is  its  jurisdiction  to  try 
these  offenses  in  any  shape  dependent  upon  the 
fact  of  war  or  peace.  The  act  of  1795  is  not 
confined  in  its  operation  to  cases  of  refusal  to 
obey  the  orders  of  the  President  in  times  of 

ftnblio  war.  On  the  contrary,  that  act  author- 
ses  tiie  President  to  call  forth  the  militia  to 
suppress  insurrections,  and  to  enforce  the  laws 
of  the  United  States,  in  times  of  peace.  And 
eourta-martial  are,  under  tiie  6th  section  of  the 
aet,  entitled  to  take  et^izance  of,  and  to 
punish  delinquencies  in  such  eases,  as  well  as 
In  cases  where  the  object  is  to  repel  invasion  in 
times  of  war.  It  would  be  a  strained  construc- 
tion of  the  act,  to  limit  the  authority  of  the 
38*]  court  to  the  mere  time  of  *the  existence 
of  the  particular  exigency,  when  it  might  be 
thereby  unable  to  take  M^izance  of,  and  decide 
upon  a  single  offense.  It  is  sufficient  for  us  to 
•  lb  ed. 


say  that  there  ia  no  such  limitation  in  the  act* 
itself. 

The  next  objection  to  the  avowry  is,  that  the 
certificate  of  the  president  of  the  court-martiaT 
is  material^  vanant  from  the  sentence  itself, 
as  set  fbrth  in  a  priM  allegation.  The  sentence' 
as  t^ere  set  forth  is,  *'and  thereupon  the  said 
general  court-martial  imposed  the  sum  of  $06'' 
as  a  fine  on  the  said  Jacob,  for  having  thus 
failed,  n^lected,  and  refused  to  rendezvous' 
and  enter  in  the  service  of  the  United  States'- 
of  Ameria,  when  thereto  required  as  afore- 
said." The  certificate  adds,  "and  that  the- 
said  Jacob  E.  Mott  was  s«iteneed  by  the  said, 
general  court-martial,  on  failure  of  the  pay- 
ment of  said  fine  imposed  on  him,  to  twelve- 
months'  imprisonment!*'  It  is  material  to  state- 
that  the  averment  does  not  purport  to  set  forth* 
the  sentence  in  hoc  verba;  nor  was  it  necessary 
in  this  avowry  to  all^e  anything  more  than 
that  part  of  the  sentence  which  imposed  the- 
flne,  since  that  was  the  sole  ground  of  the  justi- 
fication of  taking  the  goods  and  chattels  in- 
controversy.  But  there  is  nothing  repugmmt 
in  this  averment  to  that  which  relates  to  the- 
certificate.  The  latter  properly  adds  the  faet 
which  respects  the  imprisonment,  because  the? 
certificate  constitutes  the  warrant  to  the  mar- 
shal for  bis  proceedings.  The  act  of  1795  ex- 
pressly declares,  that  the  delinquents  "shall  be- 
liable  to  be  imprisoned  by  a  like  sentence,  on- 
failure  of  payment  of  the  fines  adjudged  against 
them,  for  one  calendar  month  for  every  five  dol- 
lars of  such  fine.**  If,  indeed,  it  had  been  neoes- 
sary,  to  set  forth  the  whole  sentence  at  large^. 
the  first  omission  would  be  helped  by  the  cer- 
tainty of  the  subsequent  averment.  There  is,. 
then,  no  variance  or  repugnance  in  these  allevia- 
tions; but  they  may  well  stand  together. 

Of  the  remaining  causes  of  special  demurrer^ 
some  are  properly  matters  of  defense  before- 
the  oourt-martial,  uid  its  sentence  being  upon  a> 
subject  within  its  jurisdiction,  is  conclusive; 
and  others  turn  upon  niceties  of  pleading,  to> 
which  no  sepajrate  answers  are  deemed  neces- 
sary. In  general,  *it  may  be  said  of  them,  [*S0' 
that  the  court  do  not  deem  them  well-foimded. 
objections  to  the  avowry. 

Upon  the  whole,  it  is  the  opinion  of  the  court 
that  the  judgment  of  the  court  for  the  trial  oT 
impeachments,  and  the  correction  of  errora 
ought  to  be  reversed,  and  tJiat  the  cause  be  re- 
manded to  the  same  court,  with  directions  to- 
cause  a  judgment  to  be  entered  upon  the  plead- 
ings in  favor  of  the  avowant. 

Judgment. — This  cause  came  on,  etc.  On* 
consideration  whereof,  it  is  considered  and  ad- 
judged, that  there  is  error  in  the  judgment  or 
the  said  court  for  the  trial  of  impeacliments 
and  the  correction  of  errora,  in  this,  that  upon 
the  pleadings  in  the  cause,  judgment  ouf^t  to- 
have  been  rendered  in  favor  of  the  avowant, 
whereas  it  was  rendered  in  favor  of  the  original 
plaintiff;  and  it  is,  therefore,  further  considered' 
and  adjudged,  that  the  same  judgment  be,  andJ 
the  same  hereby  is,  reversed  and  annulled;  and 
also  that  the  judgment  of  Uie  Supreme  Court 
of  Judicature  of  the  state  of  Kew  York,  which- 
was  affirmed  by  the  said  court  for  the  trial  of 
impeachments  and  the  correction  of  errors,  be* 
revmed  and  annulled;  and  that  judgment  be 
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rmdered,  and  that  the  said  avowry  it  good  and 
suiBciait  in  law  to  bar  tin  plaintiff'*  ae^n* 
and  that  the  plaintiff  taka  noUiine  hy  hit  writ; 
and  that  the  cause  be  remanded  to  the  said 
conrt  for  the  trial  of  impeachmenta  and  the 
correction  of  errors,  if  the  record  be  now  in  the 
said  court,  and  if  not,  then  to  the  Supreme 
Court  of  Judicature  of  the  stato  aforesaid,  to 
which  the  same  has  been  remitted,  with  direc- 
tions to  cause  judgment  to  be  entered  upon 
the  pleadingi  in  favor  M  tiie  avowant. 


40*]  '[•Omrorattoni.] 
CLAKK 


THE  MAYOR,  ALDERMEN,  AND  COMMON 
COUNCIL  OP  THE  CITY  OP  WASHINQ- 
TCfS. 

Hanlclpal  corporations,  sctlng  within  the  limits 
of  the  powers  conferred  upon  them  by  the  legis- 
lature, in  the  exercise  of  a  special  francblae  grant- 
ed to  them,  and  the  performance  of  a  special  dot; 
Imposed  upon  them,  are  responalble  for  the  acts 
and  contracts  of  their  agents,  duly  appointed  and 
aathorlsed,  wltiiin  the  scope  of  the  authority  of 
sach  agents.  In  the  same  manner  as  other  corpora- 
tions and  prlrate  individuals  are  respoDSlble  on 
their  promises,  express  and  Implied. 

Where,  by  the  charter  granted  dt  Congress  to  the 
city  of  WashlDKton,  the  corporation  was  empow- 
ered "to  authorise  the  drawing  of  lotteries,  for 
effecting  certain  improvements  In  the  city,  and 
upon  certain  terms  and  conditions :  Held,  that  the 
corporation  was  -liable  to  the  holder  of  a  ticket  in 
sncn  a  lottery  for  a  prize  drawn  against  its  number, 
although  the  managers  appolntea  by  the  corpora- 
tion to  saperlatend  such  lottery  were  empowered 
to  sell,  and  had  sold  the  entire  lottery  to  a 
lottery  dealer  for  a  gross  sum,  who  was,  by  his 
agreement  with  them,  to  execute  the  details  of  the 
scheme  as  to  the  sale  of  the  tickets,  the  drawings, 
and  the  payment  of  the  prises. 

It  seems,  that  the  power  sranted  In  the  charter 
"to  authorise  the  drawing  oi  lotteries,"  cannot  be 
exercised  so  as  to  discharge  the  corporation  from 
Its  HabllltT,  either  by  granting  the  lottery,  or  sell- 
ing the  prlTllege  to  others,  or  in  any  other  manner ; 
but  the  lotteries  to  be  authorised  by  the  corpora- 
tion most  be  drawn  under  Its  mipermtendence.  for 
its  own  account)  and  on  Its  own  rasponslbilUir* 


ERROR  to  the  Circuit  Court  for  the  District 
of  Columbia. 
This  was  an  aetitm  ot  assumpsit,  brought  by 
the  plaintiff  in  error,  to  recover  of  the  defend- 
ants the  amount  of  a  prize  drawn  in  a  lottery 
called  "the  fifth  class  of  the  National  Lottery.^' 
A  verdict  was  found  for  the  plaintiff  in  the 
court  below,  subject  to  the  opinion  of  the  court, 
on  a  case  agreed,  on  which  judgment  was  ren- 
dered for  the  defendants,  and  the  cause  was 
brought  by  writ  of  error  to  thla  court. 

By  the  conatitution  of  the  United  States,  Con- 
41*]  gress  has  'power  to  exercise  exclusive  1^- 
islation  in  all  cases  whatsoever  over  the  district, 
which,  being  ceded  by  particular  states,  may  be- 


NoTi. — That  corporations  are  bound  by  contracts 
made  .In  the  ordinary  discharge  of  the  official  duty 
of  its  agents  and  officers,  express  and  Implied.  See 
notes  to  6  L.  ed.  U.  8.  100,  681 ;  10  L.  ed.  U.  8. 
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come  the  seat  of  the  government  of  the  Union. 
The  District  of  Columbia  having  been  ced^ 
for  that  purpose,  Congress  passed  an  act,  Croat- 
ia a  municipal  corporation  for  the  citj  *A 
Washington;  and  by  the  act  of  the  4th  iSmj, 
1812,  for  amending  the  charter,  gave  the  corpo- 
ration "full  power  and  authority  to  authorize 
the  drawing  of  lotteries  for  effecting  any  impor- 
tant improvement  in  the  aty,  which  the  ordina- 
ry funds  or  revenue  thereof  will  not  accomplish; 
provided,  that  the  amount  to  be  raised  in  each 
year  shall  not  exceed  the  sum  of  $10,000;  and 
provided,  also,  that  the  object  for  which  ttie 
mon^  is  intended  to  be. raised,  shall  be  flnt 
submitted  to  the  President  of  the  United  States, 
and  shall  be  approved  by  him."  For  the  pur- 
pose of  carrying  this  power  into  execution,  ten 
successive  resolutions  were  passed  hy  the  cor- 
poration, the  first  of  which  was  approved  fay 
the  President  of  the  United  States  on  the  23d  of 
November,  1812,  and  the  last  cm  the  2l8t  of 
May,  1821,  each  of  them  for  raising  $10,000  by 
lottery,  for  the  several  objects  of  endowing  two 
public  school-houses,  on  the  Lancastorian  sys* 
tern;  of  building  a  work-house  and  peniten- 
tiary, and  a  town  bouse  or  city  hall.  On  the 
24tb  of  July,  1816,  the  corporation  passed  an  or- 
dinance for  carrying  into  effect  the  three  flrst  of 
the  above  resolutions,  and  aimointed  eertain 
managers  by  name,  viz.,  John  Davidson,  Thom- 
as H.  Gillis,  Andrew  Way,  Jr.,  Mosei  Young, 
William  Brent,  Daniel  Rapine,  and  Samuel  N. 
Smallwood,  whose  duty  it  was  made  to  agree 
on  and  propose  a  scheme  or  schemes  of  a  lottery 
or  lotteries,  to  raise  the  sum  of  $30,000  (clear 
of  all  expenses),  and  to  sell  and  dispose  of  the. 
ticketo  therein  to  the  best  advantage,  with  the 
least  possible  delay,  and  diligently  to  attend  the 
drawing  of  the  said  lottery  or  lotteries,  which 
should  be  in  the  city  of  Washington;  and  with- 
in 60  days  after  the  drawings  of  the  same,  re- 
spectively (the  time  of  each  drawing  not  to  ex- 
ceed two  years),  to  pay  and  satisfy  the  fortu- 
nate adventurers  for  prizesTand  within  70  days, 
to  pay  over  the  balance,  after  deducting  all 
necessary  expenses,  into  the  city  treasury;  and 
giving  to  said  managers  full  power  and  author- 
ity  to  appoint  all  necessanr  *agent»,  [*4S 
clerks  and  servants*  to  do  and  perform  all  such 
acts  and  things  as  might  be  necessary  to  carry 
into  effect  the  provisions  of  the  ordinance.  An- 
other ordinance  was  passed  on  the  I7th  of  No- 
vember, 1818,  for  the  purpose  of  carrying  into 
effect  the  4th,  5th,  Oth,  and  7th  of  the  aforesaid 
resolutions,  by  which  (inter  alia)  the  mayor 
was  authorized  to  appoint  seven  citizens  to  act 
aa  managers  for  the  purpose  aforesaid,  whose 
duly  was  declared  to  be  to  agree  on  a  aeheme  of 
a  lottery  to  raise  the  sum  of  $40,000  (dear  of 
expenses),  and  to  sell  the  said  lottery,  or  dia- 
pose  of  the  ticketo  therein  to  the  best  advan- 
tage, with  the  least  possible  delay,  and  diligent- 
ly to  attend  the  drawing  of  the  said  lottery, 
which  should  be  in  the  ci^  of  Washington:  Pro- 
vided, however,  that  if  the  said  managers,  or  a 
majority  of  them,  should  sell  the  said  lottery, 
the  individual  or  indlvidnala  purchasing  the 
same  should  have  the  power  of  making  a  scheme 
for  tiie  aforesaid  lottmy,  and  within  sixty  daju 
after  the  drawing  (the  time  of  drawing  not  to 
exceed  one  year),  to  pay  toad  aatisfy  tba  for- 
timatt  adventurera  tta  prizea;  and  within  70 
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days  to  pay  over  the  balance,  after  deducting  all 
necessary  expenses,  into  the  city  treasury,  with 
the  like  power  and  authority  to  the  managers, 
aa  in  the  former  act,  to  appoint  all  necessary 
agents,  clerks  and  servants,  etc.  The  mayor  ap- 
pointed, under  the  authority  of  the  last-mra- 
tioned  act,  seven  citizens  to  act  as  managers  for 
the  purposes  aforesaid,  the  same  as  those  ap- 
pointed by  name  in  the  former  act,  except  that, 
in  the  last,  Roger  C.  Weightaian  taJces  the  place 
of  Samuel  N.  Smallwood. 

On  the  2&th  of  October,  1819,  another  ordi- 
nance was  passed,  1^  which  the  managers  ap- 
pointed undior  the  ordinance  of  181S,  were  em- 
powered to  sell  and  dispose  of  the  lotteries  to 
which  that  ordinance  refers,  or  so  much  there- 
of as  yet  remains  to  be  drawn,  in  such  classes, 
and  on  such  terms  and  conditions  as  should  ap- 
pear to  them  right  and  expedient. 

In  pursuance  of  the  ordinances  of  1815  and 
1819,  the  managers  sold  to  David  Gillespie,  of 
New  York,  a  lottery  called  the  "Fifth  class  of 
the  Grand  National  Lottery,"  for  the  siun  of 
$10,000,  to  be  paid  before  the  commencement 
if  the  drawing  thereof ;  and  the  following  arti- 
cles of  agreement  were  entered  into  for  that 
purpose. 

*S"]  '"Memorandum  of  an  agreement,  made 
and  entered  into  this  14th  day  of  May,  1821, 
between  Soger  G.  Weightman,  John  David- 
son, Thomas  H.  Gillis,  Andrew  Way,  Jun., 
Moses  Young,  William  Brent  and  Daniel  Ra- 
pine, as  manamrs  of  the  lotteries  authorized  by 
an  act  of  the  Board  of  Aldermen  and  Board  of 
Common  Council  of  the  city  of  Washington, 
fpr  the  purposes  therein  mentioned,  approved 
July  24,  1815,  of  the  one  part,  and  David  Gil- 
lespie, of  the  city  of  New  York,  in  the  state  of 
New  York,  of  the  other  part:  Whereas,  by  an 
act  of  the  Board  ot  Aldermen  and  Board  of 
Common  Council  of  the  said  city  of  Washing- 
Um,  approved  October  26,  1819,  supplementary 
to  the  act  aforesaid,  the  said  managers  are  au- 
thorized and  empowered  to  sell  and  dispose  of 
the  said  lotteries,  in  such  classes,  and  on  such 
terms  and  conditions  as  shall  appear  to  them 
right  and  expedient,  and  according  to  the  true 
intent  and  meaning  of  the  act  aforesaid;  and 
that  the  said  managers,  for  the  purpose  of  rais- 
ing the  sum  of  $10,000,  in  conformity  with  the 
provisions  of  the  said  first-mentioned  act,  and 
m  pursuance  of  the  power  and  authority  in 
thm  vested  by  the  siCid  supplementary  act, 
have  agreed  to  sell  and  dispose  of,  to  the  said 
David  Gillespie,  a  lottery,  denominated  the 
Fifth  class  of  the  Grand  National  Lottery,  to 
be  drawn  according  to  the  scheme  hereunto  an- 
nexed; and  the  said  David  Gillespie,  in  consid- 
eration thereof,  hereby  agrees  to  pay  to  the  said 
managers  the  sum  of  $10,000,  before  the  com- 
mencement of  the  drawing  of  the  said  lottery, 
ftr  elass,  at  his  own  proper  cost,  charge  and  ex- 
pense; to  pay  and  defray  all,  ana  all  manner  of 
costs,  charges,  and  expenses  of  the  said  lottery, 
or  class,  excepting  the  expense  of  drawin;^  the 
same,  and  to  draw  the  same  in  the  city  of 
Washington,  in  the  presence  of  the  said  man- 
agers, and  to  finish  and  conclude  the  said  draw- 
ing within  two  years  from  the  date  hereof,  and 
to  pay  all  the  prizes  within  sixty  days  from  the 
completion  of  the  said  drawing.  It  is  further 
onderstood  and  agreed,  by  and  between  the 


said  parties,  that  the  said  David  Gillespie  is  to 
provide,  at  his  own  cost  and  expense,  two  com- 
petent clerks,  to  assist  in  the  drawing  of  the 
said  lottery,  or  class;  and  to  execute  and  deliv- 
er, before  the  commencement  of  the  drawing 
of  the  Bud  lottery,  or  class,  and  within  thirty 
days  from  the  date  hereof,  to  the  said  managers, 
a  bond,  with  such  security  *aa  may  be  [*44i 
approved  by  them,  in  the  penal  sum  of  $35,000, 
conditioned  for  the  true,  fair,  and  faithful 
drawing  of  the  said  lottery  or  class,  and  ac- 
cording to  the  said  scheme;  for  the  punctual 
payment  of  all  prises,  and  for  conducting  the 
said  lottery  or  class  fairly  and  honestly,  and  ac- 
cording to  this  agreement,  and  the  true  intent 
and  meaning  of  the  said  acts  of  the  said 
Board  of  Aldermen  and  Board  of  Common 
Council." 

The  bond  with  security,  as  required  by  the 
above  agreement,  was  given  by  Gillespie  on  the 
28th  of  May,  1821. 

On  the  22d  of  the  same  month,  an  ordinance 
of  the  emrporation  was  passed,  authorizing  the 
managers  to  appoint  a  president  whose  duty 
it  should  be,  in  addition  to  the  duties  imposed 
by  the  ordinances  of  1816  and  1819,  to  sign  all 
contracts  with  the  concurrence  of  a  majority  of 
the  managers,  and  to  sign  all  the  lottery  tickete, 
in  every  scheme  or  schemes  sold  by  them.  The 
2d  section  of  the  ordinance  allowed  each  of  the 
managers  of  the  city  lotteries  $3.00  each  day  he 
had  been,  or  should  be  employed;  and  the  7th 
section  enacte  tJiat  this  compensation,  "except 
for  the  class  now  contracted  for,"  should  be 
provided  for  and  paid  out  of  the  proceeds  of 
lotteries  thereafter  contracted  for. 

Under  this  authority,  Thomas  H.  Gillis  was 
appointed  president,  who  signed  the  following 
ticket.  No.  2029,  on  which  the  suit  was  brought, 
and  which  was  indorsed,  "Undrawn  29th  day 
over.  D.  Gillespie,  per  J.  James."  The  ticket 
was  purchased  by  the  plaintiff,  from  an  agent 
of  Gillespie,  at  Richmond,  Virginia,  and  drew 
the  prize  of  $100,000,  in  the  fifth  class  of  the 
lottery; 


•The  drawing  of  the  lottery  was  adver-  [•46 
tised  in  two  newspapers  printed  in  the  city  of 
Washington;  in  the  National  Intellig^ccr  from 
the  18th  of  May,  1821,  and  in  the  Washington 
City  Gazette  from  the  17th  of  July,  1821,  until 
the  completion  of  the  lotteiy.  These  adver- 
tisements exhibited  the  scheme  agreed  upon  be- 
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tween  the  managers  and  Gillespie,  and  annexed 
to  their  contract,  gave  notice  of  the  time  when 
the  drawing  would  take  place,  of  the  number 
of  days  to  be  employed  in  the  drawings,  and 
that  they  would  be  completed  aa  soon  as  possi- 
ble, under  the  superintendence  of  the  managers, 
whose  names  were  annexed.  To  each  of  these 
advertisements  was  appended  an  advertisement 
signed  by  Gillespie  as  "agent  for  the  managers," 
for  the  sale  of  tickets  at  his  "Fortunate  office, 
Pennsylvania  avenue,  Washington  city."  The 
lottery  was  drawn  in  pursuance  of  the  adver- 
tisements, and  the  maiuigers  superintended  the 
drawing.  In  its  progress  a  postponement  took 
place;  and  an  advertisement  appeared,  purport- 
ing to  be  signed  by  three  of  tiie  managers,  giv- 
ing notice  of  the  postponement  and  its  cause. 
Another  advertisement  soon  afterwards  fol- 
lowed, purporting  to  be  signed  by  the  president, 
by  order  of  the  board,  giving  notice  when  the 
drawing  would  recommence. 

As  soon  as  the  scheme  was  agreed  on,  all  the 
tickets,  amounting  to  50,000  in  number,  were 
delivered  by  the  managers  to  Gillespie,  some  of 
them  signed,  and  others  unsigned,  by  the  pres- 
ident, the  latter  of  which  it  was  neeeesaiy  to 
take  to  him  to  be  signed  before  they  could  be 
sold.  Some  time  after  the  drawing  commenced, 
the  president  refused  to  sign  tickets  unless  an 
equivalent  in  prize  tickets,  either  paid  or  taken 
in  by  Gillespie,  or  drawn  on  hand,  or  unless 
the  notes  of  individuals  which  Gillespie  bad 
taken,  payable  to  himself,  for  tickets  sold,  were 
deposited  with  them.  When  Gillespie's  clerk 
and  agent,  Webb,  presented  tickets  to  be  signed, 
lie  was  obligeo,  at  the  same  time,  to  deposit 
such  prize  tickets  or  promissory  notes;  and,  on 
some  occasions,  when  tickets^  were  called  for, 
and  wanted,  the  managers  refused  to  sign  the 
same  for  want  of  such  equivalent.  The  amount 
of  the  prize  tickets  so  deposited  with  the  man- 
agers was  about  $141,779.  The  mviagers,  on 
46*]  sneh  occasions,  "objected  to  trusting  Gil- 
tespie  with  the  disposal  of  the  tickets  much  be- 
yond the  penalty  of  his  bond,  and  Webb,  who 
was  a  witness  in  the  cause,  understood,  from 
the  conversations  and  transactions  between  the 
parties  at  the  time,  that  this  precaution  arose 
from  doubts  which  had  been  circulated  respect- 
ing Gillespie's  solvency. 

This  cause  was  argued  by  the  Attoney-Qen- 
eral  and  Mr.  Webster  for  the  plaintiff,  and  by 
Mr.  Jones  for  the  defendants. 

On  the  part  of  the  plaintiff,  it  was  insisted, 
that  the  power  of  authorizing  the  drawing  of 
lotteries,  was  a  franchise,  which  the  city  corpo- 
ration could  not  sell  so  as  to  avoid  their  liabil- 
ity for  the  abuse  of  the  trust  and  confidence  re- 
posed in  them  by  the  legislature.  It  was  ad- 
mitted, that,  in  general,  municipal  corporations 
are  not  liable  to  be  sued  on  contracts  made  by 
their  agents.  The  suit  must  be  brought  against 
the  agents.  Bui  that  proceeds  on  the  grounds 
that  these  quasi  corporations  have  no  funds; 
but  where  a  grant  is  made,  conferring  a  special 
francliise,  and  imposing  special  duties,  there  is 
the  same  responsibility  in  them  as  in  any  incor- 

1.  -  I.'i  .TohDR.  Rep.  1;  7  Crancb,  299;  2  Taottt. 
fiOr. :  12  Vea.  352. 

2.  — 7  Mass.  Ilpp.  169 :  16  East's  Rep.  6 ;  8  Mnas. 
Hop.  ;i(>4  ;  7  Cranch.  299 ;  2  Llvorm.  Ar.  198 ;  1 
Ki-u.  Lh.  460  i  IH  Mass.  Rep.  372;  15  Johns.  Rep. 
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porated  banking  or  insurance  company.  Here- 
the  contract  was  with  the  managers,  as  the- 
agents'  of  the  corporation,  acting  within  the- 
soope  of  their  authority.*  Where  special  du- 
ties are  imposed  upon  corporations,  which  can. 
only  be  performed  through  the  instrameataUfcy 
of  their  agents,  the  law  will  raise  an  implied: 
assumpsit  under  the  same  circumstances  as  in, 
dealings  with  private  individuals.  It  is  enougk 
to  show  a  ratification  of  the  acts  of  the  agent,, 
by  receiving  the  benefit  of  the  act,  or  otherwise^ 
In  short,  they  are  responsible,  under  these  cir- 
cumstances, for  their  promises,  whether  express.- 
or  implied,  in  writing  or  by  parol.*  And,  it 
was  contended,  that  the  fact  of  their  ootttraet. 
"being  clothed  with  the  forms  of  a  leg-  [*4T 
islative  or  political  act  of  the  corporation,  or- 
the  authority  being  conferred  on  their  agent*, 
by  such  an  act,  could  make  no  difference  in  re- 
spect to  their  liability.  But  as  the  principal- 
grounds  of  argument  on  the  part  of  the  plam- 
tiff  are  fully  stated  in  the  opinion  of  the  courts 
it  has  been  deemed  superfluous  to  enlarge  upoo. 
them. 

On  the  part  of  the  defendants,  it  was  argned, 
that  the  documentary  evidence  given  by  the 
plaintiff  was  inadmissible,  and  incompetent  to^ 
charge  the  defendants  in  the  present  action, 
lat.  Because,  if  the  napers  given  in  evidence' 
imported  any  contract  chargeable  on  the  corpo- 
ration throng  their  supposed  agents,  the  man- 
a|^rs,  or  through  their  supposed  agent  Gilles- 
pie, no  foundation  was  laid  for  tiieir  admiaaioa' 
by  any  prelimina^  evidence  to  antbentieate 
them  as  the  acts  either  of  the  managers  or  of 
Gillespie,  far  less  of  the  corporation;  but  th» 
papers  (alt  that  are  any  wise  essential,  bemg- 
taken  from  newspapers,  or  other  printed  pa- 
pers) were  left  to  ttieir  own  internal  and  un- 
vouched  evidence  of  their  authenticity,  as  the* 
acts  of  the  persons  whom  they  purport  to  im- 
plicate. 2d.  Because,  if  authenticated  aa  tlia- 
acts  of  Gillespie,  there  is  nothing  to  connect  hina 
with  the  managers  in  the  relation  of  prindpal' 
and  agent;  but  that  relation  is  assumed  from 
the  mere  acts  of  the  supposed  agent  himself. 
3d.  Because,  whatever  privity  may  be  Inferred,. 
as  between  those  persons,  there  is  nothing  t» 
connect  the  corporation  with  the  supposed  man- 
agers, in  the  relation  of  prindpal  and  agent.. 
Tne  authority  of  the  mayor  to  appdnt  seven- 
managers  of  a  certain  lottery  described  in  th»- 
law  which  g^vea  him  that  authority,  is  shown; 
seven  persons  are  afterwards  found  professing- 
to  act  as  managers  of  a  lottery,  in  the  terma 
and  description  of  which  no  reference  whatever 
is  made  to  any  lottery  authorized  by  the  corpo- 
ration; and  from  these  premises  alone  are  in- 
ferred, (1)  the  ujtual  appointment  by  the  may- 
or of  these  same  managers;  and  (2)  the  iden- 
tity of  the  lottery  contemplated  by  the  corpora- 
tion law,  and  that  promulgated  in  the  scheme  of 
the  managers,  and  their  alleged  agent,  Gillespie. 
4th.  Because,  setting  aside  all  the  preceding- 
objections,  the  alleged  agency  of  the  managers, 
or  of  any  agents,  clerks,  or  servants,  of  their 
"appointment,  purports  not,  from  the  ["4*: 
terms  of  their  authority  aa  shown  by  the  plain- 

1 ;  10  HSHfl.  Rep.  397 ;  IS  Mass.  Rep.  126 ;  Fowle- 
T.  Corporation  of  Alexandria,  11  Wlient.  Rep.,  320 ; 
2  Tannt.  595 ;  15  East's  Rep.  408  ;  8  P.  Wma.  42Sr 
Cowp.  86;  4  Tannt.  676,  In  note:  2  Vem.  146; 
Fatej,  As.  143-145;  8  Stark.  Bv.  1621. 
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tiff  himself,  to  liavo  extended  to  the  making  of 
contracts  for  and  in  hehalf  of  the  corporation, 
or  in  any  manner  to  bind  the  corporation  as  the 
guaranty  or  ineurer  of  the  due  payment  of 
prizei;  far  less  of  the  solvency  or  punctuality 
of  any  lottery  contractor  or  undertaker;  but 
such  agency  is  plainly  and  necessarily  excluded 
by  the  nature  of  the  official  relation  hetween 
them,  and  by  the  terms  of  the  only  authority 
for  predicating  the  existence  of  any  kind  of 
agency.  The  authority  of  the  managers  is 
clearly  limited  to  the  performance  of  certain 
public  duties,  and  to  the  exercise  of  certain 
ministerial  functions  prescribed  by  law  to  the 
officers  or  ministers  of  the  law;  the  true  and 
only  relation  between  them  and  the  corporation, 
is  that  which  subsists  between  the  legislative  or 
paramount  authority  that  enacts  the  law,  and 
the  ministerial  functionaries  who  execute  it; 
not  that  of  principal  and  agent  in  a  commer- 
dal  sense.  6th.  The  same  objection  lies  to  the 
nature  and  extent  of  the  alleged  agency  of  Gil- 
lespie for  the  managers;  which  must  be  pre- 
sumed  to  have  been  limited  to  the  official  and 
prescribed  duties  of  the  latter,  as  ministerial 
functionaries  of  the  law. 

No  privity  of  contract,  as  between  the  plain- 
tiff and  the  corporation,  could  be  inferred  from 
the  evidence;  but  such  privity  was  clearly  and 
positively  excluded.  (1st)  By  .the  nature  and 
objects  of  the  power  communicated  to  the  cor- 
poration by  the  amended  charter;  a  power  to 
authonze,  not  to  exhibit  and  draw  lotteries  at 
the  risk  and  charge  of  their  constituents;  and 
for  important  objects  of  public  improvement, 
to  which  the  ordinary  revenues  were  inade- 
quate; not  as  a  source  of  revenue,  or  fiscal  ag- 
grandizement, far  less  as  a  gulf  to  swallow  up 
all  the  subsisting  sources  of  revenue  in  lottery 
speculations,  (in)  By  the  terms,  -intent  and 
spirit  of  all  the  corporate  acts  in  execution  of 
the  power,  all  of  which  strictly  conform  to  the 
scope  and  policy  of  the  paramount  law  by 
which  the  authority  was  vested.  {3d)  By  the 
fact  that  Gillespie  had  purchased  the  privilege, 
in  integro,  to  exhibit  and  draw  the  lottery  at 
his  own  risk  and  charge,  and  for  his  own  ex- 
clusive emolument;  for  which  he  had  paid  a 
49*]  gross  sum,  neither  to  he  enlai^ed  or  'di- 
minished by,  nor  iu  any  manner  dependent  up- 
on the  event  of  the  lottery.  The  entire  scheme 
was  his,  and  at  his  disposal;  subject  merely  to 
a  superintending  vigilance  and  control  of  mu- 
nicipal police,  intended  to  protect  the  public 
from  frauds  and  impositions  in  the  conduct  of 
the  lottery,  but  by  no  means  to  guaranty 
the  payment  of  prizes,  or,  in  other  words, 
the  solvency  and  punctuality  of  Gillespie. 
(4th)  By  another  fact,  that  the  plaintiff  pur- 
diased  his  ticket  of  one  James,  the  keeper  of  a 
miscellaneous  lottery  office  in  Richmond,  for 
Gilleiipie,  and  having  no  sort  of  connection  with 
the  corporation  or  its  managers,  nor  with 
any  lottery  authorized  by  the  one  and  conduct- 
ed by  the  other,  but  as  a  general  vendor  of  lot- 
tery tickets,  who  might,  in  the  course  of  his 
trade,  occasionally  buy  or  sell  tickets  in  this  as 
in  other  lotteries;  and  so  the  contract  was  sole- 
ly between  the  plaintiff  and  James,  who  sold 
the  ticket  and  received  the  price,  not  as  the 
agent  of  the  corporation  or  its  managers,  but 
as  the  agent  of  OiMespie  individually.  The 
lottery  ticket  on  which  the  plaintiff  founds  his 
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claim  imports,  in  terminis,  no  contract  what* 
ever  between  the  corporation  and  the  possessor; 
nor  any  assurance  or  invitation  to  the  ticket- 
biqriug  public  to  trust  to  the  corporate  funds 
or  credit  for  the  payment  of  "such  prize  as 
may  be  drawn  to  its  number;**  nor,  indeed,  the 
remotest  allusion  to  any  interest  or  concern  of 
the  corporation  in  the  scheme.  If  any  such 
contract,  invitation  or  allusion  be  involved  in 
the  terms,  it  must  be  completely  latent,  and 
only  to  be  developed  by  extrinsic  facts  and  cir- 
cumstances. All  the  facta  and  circumstances 
adduced  to  explain  the  relations  and  bearings 
of  those  terms  concur  in  fixing  upon  Gillespie 
the  primary  obligation  to  pay  the  prize,  in  vir- 
tue of  his  contract,  express  or  implied,  as  the 
exhibitor  and  proprietor  of  the  lottery  and 
vendor  of  the  ticket.  Then,  if  there  be  any 
contract,  express  or  implied,  between  the  cor- 
poration, or  the  managers  and  vendee,  to  see 
to  the  payment  of  the  prize,  it  must  be  as  col- 
lateral guaranty  for  Gillespie.  But  no  fact  la 
dedudbw  from  the  evidence,  which  goes  to  fix 
either  upon  the  managers,  or  through  their 
agency,  upon  the  corporation,  the  relative  du- 
ties and  obligation  of  such  collateral  guaranty. 

•As  to  the  managers,  if  they  be  under  ["60 
any  obligation  to  see  to  the  payment  of  prizes, 
it  must  be  either  because  it  was  one  of  the  of- 
ficial duties  prescribed  to  them  by  the  terms  of 
their  appointment  under  the  law  from  which 
they  derive  their  authority,  or  because  they 
voluntarily  assumed  it  in  addition  to  the  dutlM 
devolved  on  them  virtute  officii. 

Then,  (let)  no  such  duty  is  imposed  upon 
them  by  the  nature  of  their  office  and  func- 
tions. (2d)  If  it  be,  it  is  not  in  the  nature  of 
an  absolute  obligation  or  duty  that  makes  them 
liable,  in  all  events,  for  any  failure  to  fulfill  its 
end  and  aim,  hut  of  a  relative  duty  whidi,  by 
the  express  terms  of  the  law  that  creates  it,  ex- 
acts of  them  nothing  but  "that  they  will  dili- 
gently and  impartiaJly  exercise  and  perform 
the  duties  and  authority  vested  in  them."  (3d) 
No  breach  of  this  duty,  arising  either  from 
negligence  or  design,  is  imputed  to  them;  but 
on  the  contrary,  by  the  paintiff's  own  showing, 
they  exerted  ^eat  care,  zeal  and  diligence  (if, 
indeed,  they  did  not  take  upon  themselves  gra- 
tuitous labor  uid  trouble)  in  order  to  secure 
the  rights  and  interests  of  adventurers  in  the 
lottery.  All  that  is  imputed  to  them  la  the 
mere  failure  to  accomplish  the  end  and  aim  of 
their  exertions.  (4th.)  But  if  the  grossest 
breach  of  this  duty  in  act  and  intent,  were  im- 
puted to  them,  they  would  be  amenable  for 
their  official  misdemeanor  to  the  corporation 
only;  or  if  at  all  responsible  to  third  persons, 
it  could  not  be  as  collateral  guaranties  of  Gil- 
lespie's contract,  nor  for  any  other  duty  ex  con- 
tractu, hut  ex  delicto,  for  consequential  dam^^, 
unless  in  possession  of  the  fund  out  of  which 
the  prizes  should  have  been  paid;  and  then 
they  might  have  been  liable,  jointly  or  several- 
ly, according  to  the  nature  of  their  possession, 
to  an  action  for  money  had  and  received  for 
the  use  of  the  persons  entitled  to'  prizes.  But 
this  cannot  be  pretended  in  the  present  rase. 
(5th)  No  voluntary  assumption  of  any  obliga- 
tion upon  themselves,  beyond  the  limits  of 
their  prescribed  authority  and  duties,  can  he 
presumed:  and  any  express  contract,  beyond 
those  limits,  is  not  pretended. 
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Ab  to  fche  corporation,  if  there  be  any  con- 
51*]  tract  in  'the  case,  it  must  impose  an  ob- 
ligation, either  primary  and  absolute,  to  pay 
the  prize,  or  secondary  and  contingent,  as  col- 
lateral guaranty  for  Gillespie.  The  plaintiff's 
declaration  lays  a  contract  of  the  first  descrip- 
tion only,  and  ties  him  down  to  the  proof  of 
such  a  contract,  made  through  the  agency  of 
these  managers,  and  in  no  other  form;  while 
his  actual  proof,  and  every  circumstance  in  the 
case,  exclude  and  repudiate  it,  by  fixing  upon 
Gillespie  the  primary  and  absolute  oblif;ation; 
and,  indeed,  equally  exclude  and  repudiate  any 
contract  of  the  second  description.  If  the 
managers  held  out  any  assurance  or  invitation 
to  the  ticket-buying  public,  or  otherwise  con- 
tracted any  obligation,  absolute  or  contingent, 
to  see  to  the  payment  of  prizes,  it  must  have 
been  either  virtnte  officii,  as  one  of  the  specific 
duties  prescribed  to  them  by  the  law  of  their 
appointment,  or  as  one  gratuitously  undertaken 
by  them,  and  not  inherent  to  the  nature  of  their 
office  and  functions.  Either  way  it  was  an  ob- 
ligation contracted,  proprio  jure,  and  attach- 
ing responsibility  to  them  personally  and  indi- 
vidually. 

Then,  (1st)  for  the  due  performance  of  the 
prescribed  duties,  inherent  to  fbe  nature  of 
their  office,  they  are  directly  responsible,  on 
their  bond,  to  the  corporation,  from  which  it 
is  impossible  to  infer  such  an  inversion  in  the 
order  of  responsibility  as  that  the  managers 
should  have  made  that  very  corporation,  to 
which  they  are  themselves  amenable,  liable  for 
their  own  transgressions  of  such  duties.  (2d) 
If  (as  is  quite  clear  from  the  plaintiff's  own 
showing)  no  action  lay  against  the  managers, 
either  because  the  seeing  to  the  payment  of 
prizes  was  no  part  of  their  prescribed  duties, 
or  because  they  "diligently  and  impartially  ex- 
ercised and  performed  the  duties  and  authori- 
ty vested  in  them,"  it  follows,  necessarily,  that 
no  action  lies  against  the  corporation.  Though 
the  converse  of  the  proposition  be  utterly  un- 
tenable, since  they  may  have  contracted  an  ob- 
ligation either  inherent  to  the  nature  of  their 
office,  or  voluntarily  superinduced,  the  viola- 
tion of  which  was  either  an  official  misdemean- 
or or  a  breach  of  contract;  for  neither  of  which 
could  the  corporation  have  been  held  anywise 
responsible.  (3d}  If  the  corporation  were 
'52*]  chargeable,  under  any  circumstances,  'or 
in  any  form  of  action,  for  the  misconduct  of 
the  managers  in  the  course  of  their  official  or 
ministerial  duties,  it  could  only  be  ex  delicto, 
or  quasi  ex  contractu,  in  an  action  for  confte- 
quential  damages,  and  not  in  an  action,  like 
the  present,  purely  ex  contractu.  (4th)  But  no 
action  could  be  conceived  to  make  the  corpora- 
tion responsible  to  third  persons  for  a  wrong 
done  to  itself;  for  a  transgression  by  its  own 
officers  against  its  own  authority,  in  the  breach 
of  a  positive  duty  to  itself,  voluntarily  pre- 
scribed in  the  exercise  of  its  own  legislative  dis- 
cretion to  its  own  officers,  and  enforced  by  ade- 
quate sanctions  of  its  own  institutions.  (5th) 
As  an  obligation  not  strictly  imposed  upon  the 
managers,  virtute  officii,  it  is  impossible  to  con- 
tend that  the  corporation  can  be  responsible,  in 
this  or  any  other  conceivable  form"  of  action, 
for  that  or  any  other  act  of  its  officers,  without 
the  prescribed  limits  and  sphere  of  their  du- 
tips  and  authority. 
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Mr.  C%ief  Justice  Harahall  delivered  the 
opinion  of  the  court: 

This  cause  depends  on  the'  liability  of  the 
ccrporation  to  pay  the  ticket  on  which  the  suit 
is  instituted.  In  considering  this  question, 
that  part  of  the  charter  which  contains  a  grant 
of  power  on  the  subject  of  lotteries,  the  ordi- 
nances of  the  corporate  body  in  execution  of 
the  power,  and  the  proceedings  of  its  agencs, 
must  be  reviewed. 

The  charter  enacts  'that  the  corporation 
shall  have  full  power  and  antliority"  "to  au- 
thorize the  drawing  of  lotteries,  for  effecting 
any  important  improvement  in  the  city  which 
the  ordinary  funds  or  --venue  thereof  will  not 
accomplish;  provided,  .hat  the'  amount  to  be 
raised  in  each  year  shall  not  exceed  the  sum  of 
$10,000.  And  provided,  also,  that  the  object 
for  which  the  money  is  intended  to  be  raised 
shall  be  first  submitted  to  the  President  of  the 
United  States,  and  shall  be  approved  of  by 
him." 

Some  doubt  has  been  expressed  whether  th!s 
power  is  to  be  exercised  by  drawing  the  lottery, 
on  account  and  at  the  risk  of  the  corporation, 
or  by  selling  the  privilege  to  individuals  and  , 
authorizing  them  to  draw  it  on  their  own  ac- 
count. This  doubt  is  founded  on  the  word 
"authorize."  Congress,  we  are  told,  has  not 
granted  the  power  to  draw  lotteries,  but  to 
"authorize"  their  being  drawn. 

■We  cannot  admit  the  correctness  of  ['58 
this  criticism.  We  do  not  admit  the  justice  of 
that  construction  which  denies  to  the  corpora- 
tion the  power  of  causing  the  lottery  io  be 
drawn  on  its  own  account.  A  corporation  ag- 
gregate can  legislate  within  its  prescribed  lim- 
its, but  can  carry  its  laws  into  execution  only 
by  its  agents.  Any  legislative  act  directing  a. 
lottery  to  be  drawn  is  literally  an  act  "to  au- 
thorize the  drawing  of  lotteries." 

The  object  for  which  the  lottery  may  be 
authorized  is  "any  important  improvemont  in 
the  city."  Its  produce  is  to  come  in  aid  of  the 
ordinary  funds  or  revenue  thereof,  and  "the 
amount  to  be  raised  in  each  year  shall  not  ex- 
ceed the  sum  of  $10,000."  The  language  of 
the  charter  is  not  that  the  sum  to  be  brought 
into  the  treasury  of  the  city  shnll  not  exceed 
the  sum  of  $10,000_  but  that  "the  amount  to 
be  raised  shall  not  exceed  that  sum."  This 
language,  it  is  admitted,  comprehends  the  net 
proceeds  of  the  lottery,  but  it  comprehends  all 
those  net  proceeds,  and  docs  not  allow  a  parti- 
tion of  profit,  so  as  to  retain  $10,000  for  the 
treasury,  and  reserve  a  residue  for  others.  The 
single  object  for  which  the  lottery  can  be 
drawn  is  "any  important  improvement  in  the 
city,"  not  the  emolument  of  individuals.  The 
motive  with  Congress  for  this  restriction  on  the 
amount  is,  not  to  limit  the  sum  to  come  into  the 
city  treasury,  but  to  limit  the  extent  of  gaming, 
which  the  corporation  may  authorize.  Con- 
gress must  have  perceived  that,  to  bring  $10,- 
000  into  the  treasury,  either  "the  amount 
raised  must  exceed  that  sum."  or  the  lottery 
must  be  drawn  on  account  of  the  city;  for  no 
man  will  purchase  a  lottery  from  which  he  can 
make  nothing. 

The  counsel  for  the  plaintiff  in  error  haTe 
remarked,  and  the  remark  is  certainly  entitled 
to  attention,  that,  in  describing  the  power.  Con- 
gress has  used  no  words  indicating  the  idea 
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that  the  corporation  might  grant  or  sell  lot- 
teries. "To  authorize  the  drawing  of  lot- 
teries" is,  as  has  been  said,  an  appropriate  term 
for  a  corporate  act  inatituting  a  lottery  for  the 
benefit  of  the  city ;  but  if  the  granting  a  lottery 
to  others,  or  a  sale  of  the  privilege  to  others, 
had  been  in  the  mind  of  Congress,  it  is  to  be 
presumed  that  some  words  would  hare  been 
used  indicating  the  idea. 

54*]  'There  is  great  weight,  too,  in  the  ar* 
gument  that  it  is  a  trust,  and  an  important 
trust,  confided  to  the  corporation  itself,  for  the 
purpose  of  "effecting  important  improvements 
in  the  city,"  and  ought  therefore  to  be  executed 
under  the  immediate  authority  and  inspection 
of  the  corporation.  It  is  reasonable  to  suppose 
tlkat  Con^ss,  when  Kranting  a  power  to  au- 
thorize gaming,  would  feel  some  solicitude  le- 
specting  the  fairness  with  which  the  power 
should  DC  used;  and  would  take  as  many  pre- 
cautions against  its  abuse  as  was  compatible 
with  its  beneficial  exercise.  Accordingly,  we 
find  a  limitation  on  the  amount  to  be  raised, 
and  on  the  object  for  which  the  lottery  may  be 
authorized.  It  is  to  be  for  "any  important 
improvement  in  the  city  which  the  ordinary 
funds  or  revenue  thereof  will  not  accomplish;" 
and  ia  subjected  to  the  judgment  of  the  Presi- 
dent of  the  United  States.  The  power  thus 
cautiously  granted  is  deposited  with  the  corpo- 
ration itself,  without  an  indication  that  it  is 
assignable.  It  is  to  be  exercised,  like  other 
corporate  powers,  by  the  agents  of  the  corpo- 
ration  under  its  control.  While  it  remains 
where  Congress  has  placed  it,  the  character  of 
the  corporation  affords  some  security  against 
its  abuae;  some  security  that  no  other  mischief 
will  result  from  it  than  is  inseparable  from  the 
thing  itself.  But  if  the  management,  control 
and  responsibility  may  be  transferred  to  any 
adventurer  who  will  purchase,  all  the  security 
for  fairness,  which  ia  furnished  by  character 
and  reponsibility,  is  lost. 

We  think,  then,  that  the  most  obvious,  if 
not  the  exclusive  construction  of  the  charter  is, 
that  the  lotteries  to  be  authorized  by  the  corpo- 
ration are  to  be  drawn  under  its  superintend- 
ence and  on  its  own  account. 

We  will  next  advert  to  the  measures  which 
have  been  adopted  for  carrying  this  power  into 
execution. 

Ten  successive  resolutions  were  passed,  the 
first  approved  on  the  23d  of  November,  1812, 
and  the  last  on  the  2l8t  of  May,  1821,  each  of 
them  for  raising  the  sum  of  $10,000,  by  lot- 
tery, for '  particular  improvements  mentioned 
in  the  resolution. 

The  ordinance  of  the  24th  of  July,  1815, 
which  was  passed  for  carrying  the  three  first 
of  these  resolutions  into  effect,  contemplates 
55*]  and  authoriises  lotteries  to  be  drawn  "en- 
tirely under  the  management,  for  the  benefit, 
and  on  the  responsibility  of  the  corporation. 
Seven  managers  are  ap[>ointed  by  tne  ordi- 
nance, and  they,  or  a  majority,  are  authorized 
to  employ  agents,  fill  up  vacancies  in  their  own 
body,  and  to  do  every  act  which  may  be  neces- 
sary for  carrying  its  provisions  into  effect. 

The  ordinance  passed  on  the  17th  of  Novem- 
ber, 1818,  for  carrying  the  fourth,  fifth,  sixth 
and  seventh  resolutions  into  effect,  authorizes 
the  mayor  to  appoint  seven  managers,  whose 
duty  it  was  to  agree  on  a  idteme  to  sell  tiie 
•  L.  ed* 


said  lottery  or  dispose  of  the  tickets  to  the  best 
advantage.  A  proviso  is  inserted  that,  should 
the  lottery  be  sold,  the  purchasers  may  make 
the  scheme;  but  the  ordinance  enacts  generally 
(and  the  enactment  makes  no  distinction  be- 
tween a  sale  of  the  lottery  itself  and  a  disposi- 
tion of  the  tickets)  that  it  shall  be  the  duty  of 
the  managers  to  attend  diligently  to  the  draw- 
ing of  the  lottery,  and  to  pay  the  fortunate 
adventurers  for  prizes  drawn  by  them.  The 
ordinance,  however,  adds  the  farther  duty  of 
paying  over  the  balance,  after  deducting  all 
necessary  expenses,  into  the  city  treasury. 
From  this  it  has  been  inferred  that  these  pro- 
visions are  made  for  the  contingency  that  the 
tickets  should  be  disposed  of  for  the  benefit  of 
the  city,  and  are  entirely  inapplicable  to  the 
contingency  of  an  entire  sale.  Certainly,  in 
the  event  of  an  entire  sale,  the  balance,  after 
deducting  all  necessary  expenses,  would  not  be 
payable  into  the  treasury,  unless  we  suppose 
it  to  mean  the  balance  of  the  sum  for  which 
the  lottery  might  be  sold.    But  this  is  the  only 

S>art  of  the  clause  which  is  inapplicable  to  a 
ottery  sold  out  and  drawn  for  the  benefit  of 
the  purchaser. 

In  October,  1819,  the  managers  appointed 
under  the  act  of  1815  were  empowered  to  sell 
and  dispose  of  the  lotteries  to  which  that  act 
refers,  or  so  much  thereof  as  yet  remains  to  be 
drawn,  in  such  classes,  and  on  such  terms  and 
conditions  as  shall  appear  to  them  right  and 
expedient.  The  duty  of  the  managers  to  super- 
intend the  drawing,  and  to  pay  the  prizes,  is 
not  changed  by  this  act,  unless  the  mere  power 
to  sell  implies  such  change. 

The  managers  sold  to  David  Gillespie,  of 
New  York,  in  pursuance  of  the  acts  of  181& 
and  1819,  a  lottery  denominated  *the  [*S9 
fifUi  class  of  the  Grand  National  Lottery,  for 
the  sum  of  $10,000,  to  be  paid  before  the  com- 
mencement of  the  drawing  the  said  lottery  or 
class;  and  articles  of  agreement,  in  pursu- 
ance thereof,  were  executed  on  the  14th  day  of 
May,  1821.  The  ticket  held  by  the  plaintiff  is 
in  this  class. 

On  the  22d  of  the  same  month  an  ordinance 
was  passed,  authorizing  the  managers  to  a|>- 
point  a  president,  whose  duty  it  should  be,  in 
addition  to  the  duties  imposed  by  the  acts  of 
1816  and  1819,  to  sign  all  contracts,  with  the 
concurrence  of  a  majority  of  the  said  man- 
agers, and  to  sign  all  the  lottery  tickets  in 
every  scheme  or  schemes  sold  by  them. 

This  ordinance  recognizes  the  duties  pre- 
scribed by  the  acts  of  1815  and  1819.  Its  2d 
section  allows  each  of  the  managers  of  the  city 
lotteries  $3  for  each  day  he  has  been  or  shall 
be  employed;  and  the  7th  section  enacts  that 
this  compensation,  "except  for  the  class  now 
contracted  for,"  shall  be  provided  for  and  paid 
out  of  the  proceeds  of  lotteries  hereafter  con- 
tracted for. 

This  act  is  understood  to  recognize  it  as  a 
part  of  the  duty  the  managers  to  continue 
their  superintendence  of  the  drawing  of  the 
very  class  which  had  been  sold,  and  which 
comprehended  the  ticket  that  drew  the  prize 
for  which  this  suit  is  brought. 

The  defendant  has  excepted  to  the  admissi- 
bility, as  well  as  sufficiency  of  the  testimony 
offered  by  the  plaintiff  in  the  Circuit  Court, 
and  the  objeeticm  is  made  in  general  terms. 
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We  preeunie,  however,  that  it  cannot  apply  to 
the  charter,  or  to  the  reBoIutions  and  ordinances 
of  the  corporation.  Nor  do  we  suppose  that 
any  exception  was  intended  to  be  made  to  the 
testimony  which  establishes  the  ownership  of 
the  tickets,  or  to  the  admissibility  of  the  depo- 
sition of  Mr.  Webb.  The  first  document  on 
wtiich  a  question  can  arise,  is  the  ticket  it- 
self. Is  this  admissible  in  a  suit  against  the 
corporation  ? 

In  considering  this  question,  we  must  inquire 
into  the  connection  bet%veen  tbe  ostensible 
managers  and  the  corporation. 

The  persons  who  were' held  out  as  managers 
to  superintend  the  drawing  of  the  lottery  com- 
S7*]  prehending  this  ticket,  *were,  with  one 
exception,  the  same  persons  who  were  appointed 
in  the  ordinance  of  1815,  as  managers  for  the 
lotteries  established  by  that  act.  The  name  of 
K.  C.  Weightman,  is  substituted  for  that  of  S. 
M*.  Smallwood.  No  other  change  appears.  It 
is  in  proof  that  S.  N.  Smallwood  was  elected 
mayor;  and,  as  the  managers  have,  by  the 
ordinance,  a  ri^ht  to  fill  up  vacancies  in  their 
own  body,  their  acting  uniformly  with  R.  C. 
Weightman,  is  a  proof  that  they  had  chosen 
him  to  fill  the  vacancy  made  by  Mr.  Small- 
wood. 

But  it  is  contended  that  this  lottery  was 
drawn  under  the  act  of  1818,  and  there  is  no 
proof  that  the  individuals  who  appeared  and 
acted  as  managers,  had  any  authority  under 
that  act. 

There  is  undoubtedly  some  confusion  in  this 
part  of  the  case,  and  there  is  not  much  diffi- 
culty in  ascribing  it  to  its  real  cause.  The 
mayor  was  authorized  by  the  ordinance  of  1818 
to  appoint  managers  to  carry  that  act  into  exe- 
cution, and  the  probability  is,  that  he  appoint- 
ed the  persona  who  were  in  office  under  the  ap- 
pointment of  the  corporation.  The  fitness  of 
this  proceeding  renders  it  probable;  and  the 
subsequent  proceedings  of  the  corporation  itself, 
turn  this  probability  almost  into  certainty.  In 
a  case  where  written  evidence  of  appointment 
is  not  in  the  power  of  the  plaintiff,  if  indeed  it 
exists,  circumstances  must  be  relied  on  to  prove 
the  fact,  should  it  be  deemed  necessary. 

The  act  of  1821  takes  no  notice  of  any  ap- 
pointment under  the  act  of  ,1818,  and  makes  it 
the  duty  of  the  managers,  created  under  the 
act  of  1815,  to  elect  a  president  to  sign  all 
contracts,  "and  to  sign  all  the  lottery  tickets, 
In  every  scheme  or  schemes  sold  by  the  said 
managers."  Class  No.  5  was  then  sold  by 
these  managers.  Ijottcries,  under  seven  reso- 
lutions, to  raise  the  sum  of  $70,000,  were 
either  sold,  or  for  ^ale.  either  in  mass  or  in 
detaU,  under  tbe  acts  of  1815,  1818  and  1818. 
The  language  of  this  ordinance  appears  to  ex- 
tend to  them  all;  and  if  it  does,  certainly 
admits  the  authority  of  the  managers  appointed 
under  the  act  of  1815  to  extend  to  all.  The  7th 
section  of  the  act  of  1821,  which  provides  the 
fund  for  their  compensation,  expressly  excepts 
"the  class  now  contracted  for."  The  contract 
for  the  5th  class  was  execut<»d  a  few  days  be- 
58*]  fore  *the  passage  of  this  ordinance,  and 
it  is  difficult  to  resist  the  conviction  tliat  the 
allusion  is  to  this  contract.  These  provisions'in 
ihe  ordinance  of  1821  go  far  to  establish  the 
authority  of  these  managers  in  this  very  case. 
The  receipt  of  the  purchase  money  under  this 
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very  contract,,  is  also  a  strong  circumstance  in 
support  of  the  authority  of  those  who  made  it. 
But  we  think  the  corporation  has  waived  all 
exception  to  the  authority  of  the  managers,  by 
producing  and  relying  on  their  contract  for  the 
sale  of  this  vetr  lottery.  That  body  defends 
itself  from  the  cuiim  of- the  plaintiff,  by  alleging 
that  their  managers  sold  this  lottery.  Their 
attorney  produces  the  contract  in  court,  and 
insists  that  it  exempts  his  clients  from  all 
liability.  Can  he  in  the  same  cause  deny  the 
authority  of  those  who  made  it  I  We  think 
the  oonneetion  between  the  managers  and  the 
corporation  is  established  beyond  controversy. 

If  tbe  persons  who  made  this  contract  are 
the  persons  appointed  under  the  authority  of 
the  corporation,  as  managers  for  class  No.  S, 
DO  doubt  exists  whether  the  ticket  has  ema- 
nated from  them.  The  ordinance  of  the  21st  of 
May,  1821,  authorizes  them  to  appoint  a  presi- 
dent from  their  own  body,  whose  duty  it  shall 
be  "to  sign  all  the  lottery  tickets  in  every 
scheme  or  schemes  sold  by  the  said  managers." 
The  scheme  for  the  6th  class  was  annexed  to 
the  agreement  between  Gillespie  and  the  mana- 
gers, and  has  been  produced  in  court  with  it. 
Mr.  Webb  proves  that  the  ticket  2929,  on  which 
this  suit  was  brought,  was  signed  by  T.  H. 
Gillia,  whose  name  is  subscribed  to  it;  and 
that  T.  H.  Gillis  was  at  that  time  president 
of  the  board  of  managers. 

It  is,  then,  satisfactorily  proved  that  the 
ticket  was  issued  and  sold  under  the  authority 
of  the  corporation,  and  was  consequently  ad- 
missible in  a  suit  brought  against  that  body. 
The  remaining  inquiry  is,  does  it  bind  the  de- 
fendants to  pay  the  prize  it  has  drawn  in  the 
lottery  1 

Had  the  managers,  instead  of  selling  the 
whole  scheme  in  mass,  sold  the  tickets  m  the 
usual  manner,  and  received  the  purchase  money 
of  the  several  tickets,  instead  of^a  sum  in  gross* 
for  the  use  of  tbe  city,  this  question  could  not 
have  arisen.  No  person  would  have  denied  tbe 
liability  of  the  "corporation.  The  sole  (•»• 
inquiry,  then,  is,  whether  the  agreement  of  the 
14th  of  May,  1821,  has  discharged  this  lia- 
bility. 

If  the  exposition  of  the  charter  in  the  early 
part  of  this  opinion  be  correct,  this  question  is 
answered.  If  the  corporate  body  was  not  em- 
powered to  vest  in  an  individual  the  independ- 
ent right  of  drawing  lotteries  for  himself,  and 
on  his  own  responsibility,  uncontrolled  by  the 
city  government,  then  the  agreement  with  Gil- 
lespie can  operate  only  as  a  sale  of  the  profits 
for  a  given  sum,  leaving  the  responsibility  of 
the  corporation  as  if  that  agreement  had  never 
been  made.  The  contract  would  be  between 
the  corporation  and  the  ticket  purchaser;  and, 
although  the  price  of  the  ticket  was  paid  to 
Gillespie,  yet  the  corporation  had  consented 
that  he  should  receive  it  'for  the  purpose  of 
performing  their  engagements  to  such  ticket- 
holders  as  should  draw  prizes,  and  had  con- 
sented to  receive  from  him  $10,000,  as  full 
compensation  for  that  portion  of  it  which  would 
remain  after  satisfying  those  engagements. 

If  the  charter  did  grant  the  power  to  the 
corporation  which  is  now  claimed,  the  whole 
transaction  must  be  considered,  in  order  to 
determine  its  actual  character.  We  'must  in- 
quire wlwther  the  corporation  has  so  acteii  as 
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-^o  devest  itself  entirely  of  all  connection  with, 
^»ntrol  over,  and  responsibility  for,  this  lottery, 
4uid  substituted  the  purchaser  in  their  place. 

In  its  origin,  the  lottery  was  a  city  lottery. 
Jt'  was  to  bo  managed  by  persons  appointed  by 
the  city,  drawn  under  their  superintendence, 
And,  so  far  as  the  public  was  informed,  for  the 
benefit,  and  on  the  responsibility  of  the  city. 
Tickets  were  prepared  under  the  authority  of 
the  corporation,  bearing  on  their  face  the  city 
improvements  for  which  the  lottery  was  to  be 
-drawn,  the  names  of  the  managers  appointed 
"by  the  city,  and  the  words  *^tional  lottery/' 
and  "by  authority  of  CongresB."  Before  these 
tickets  were  disposed  of  in  the  usual  way,  the 
managers  entered  into  an  agreement  with  David 
<3illespie,  to  sell  him  a  lottery  denominated  the 
fifth  class  of  the  Grand  National  Lottery,  to  be 
^rawn  according  to  the  scheme  annexed,  at  the 
•cost  of  the  said  Gillespie,  except  the  expense  of 
•drawing  the  same. 

The  stipulations  of  this  contract  show  that 
40*]  it  was  not  intendf;d  "to  disaolve  the  con- 
nection between  the  city  and  the  lottery,  and 
"to  give  the  absolute  property  in  it,  and  control 
■over  it,  to  Gillespie;  nor  to  exhibit  him  to  the 
world  as  its  owner,  with  whom  alone  the  pur- 
•chasers  of  tickets  were  to  contract,  and  to 
whom  the  fortunate  adventurers  were  to  look 
for  the  payment  of  their  prizes.  He  engages 
to  draw  the  lottery  in  the  city  of  Washington, 
in  the  presence  of  the  managers;  to  finish  the 
'«b:&wing  within  two  years  from  the  ^te  of  the 
•contran ;  to  pay  all  the  prizes  within  sixty  days 
from  its  completion;  to  provide  two  clerks  to 
assist  at  the  drawing;  and  to  execute,  within 
-thirty  days,  and  before  the  drawing  should 
•commence,  a  bond  to  the  managers,  with  such 
security  as  they  should  approve,  in  the  penal 
«um  of  $35,000,  conditioned  for  the  faithful 
-drawing  of  the  lottery,  according  to  the  scheme, 
for  the  punctual  payment  of  the  prizes,  and  for 
'•conducting  the  lottery  fairly  and  honestly,  ac- 
cording to  the  scheme,  and  according  to  the 
true  intent  and  meaning  of  the  acts  of  the 
■aldermen  and  board  of  common  council. 

A  bond  was  executed  in  pursuance  of  tliis 
agreement. 

These  provisions  are  in  the  spirit  of  a  con- 
tract made  to  secure  the  city  from  the  hazard 
.•of  a  continuing  responsibility;  a  responsibility 
•which  they  were  induced  to  continue  by  the  con- 
sideration of  the  $10,000  paid  by  Gillespie. 
Why  else  stipulate  that  the  lottery  should  be 
■drawn  in  the  city?  Why  that  it  should  be  com- 
pleted within  a  limited  time,  and  drawn  in  the 
prpsence  of  the  managers  appointed  by  the  cor- 
poration? Why  that  the  prizes  should  be  paid? 
and  why  take  a  bond  to  the  managers,  con- 
■ditioned,  among  other  things,  for  their  pay- 
ment T  Had  the  corporation  felt  no  farther 
interest  in  the  lottery,  the  purchaser  might 
have  been  permitted  to  exercise  his  own  discre- 
tion with  the  article  he  had  purchased,  and  to 
appear  to  the  world  as  its  owner.  But  the 
nature  of  the  case  justifies  the  opinion  that 
-such  a  sale  could  not  have  been  made.  No 
purchaser  could  have  been  found  who  would 
have  given  $10,000  for  the  privilege  of  drawing 
a  lottery  on  his  own  account  and  responsibility, 
liaving  no  connection  with  the  city.  The  prob- 
ability is  strong,  that  the  aspect  which  the 
tettery  still  continued  to  bear  was  a  necessary 
«  li.  cd. 


part  of  the  contract,  'without  which  it  [*01 
would  never  have  been  made,  and  Uiat  these 
precautions  were  used  to  diminish  the  hazard 
of  a  responsiUlity  which  was  unavoidably 
continued.  We  find  the  appearance  of  this 
responsil^ility  carefully  preserved  by  the  cor- 
poration itself,  and  by  its  managers.  In  the 
ordinance  of  the  22d  of  May,  1821,  it  is  enacted, 
that  the  tickets  shall  be  signed  by  the  presi- 
dent of  their  board  of  managers,  and  that  their 
managers  shall  receive  a  daily  allowance  for 
attending  the  drawing  of  the  lottery.  The 
ticketa  were  signed  in  eonfomiity  with  this 
ordinance. 

The  manner  in  which  the  lottery  was  adver- 
tised, confirms  the  opinion  that  the  contract  of 
sale  was  made  with  a  view  to  the  continuing 
the  responsibility  of  the  city.  Exception  is 
taken  to  the  admUsion  of  these  advertisements, 
and  we  will  not  affirm  that  their  appearance  in 
the  city  papers,  one  of  which  was  published  by 
a  memb«-  of  the  corporate  body,  is  evidence 
that  the  publication  was  made  by  authority  of 
the  managers;  but  the  advertisements  prove 
the  fact  that  the  lottery  was  ushered  to  the 
world  in  the  form  and  character  which  those 
advertisements  represent.  It  is  proved  that 
they  were  published  in  two  papers  in  the  city, 
in  the  National  Intelligencer  from  the  I8th  of 
May,  1821,  and  in  the  Washington  City  Gazette 
from  the  17th  of  July,  1821,  until  the  comple- 
tion of  the  lottery.  These  advertisements 
exhibited  the  'scheme  which  was  agreed  on 
between  the  managers  and  Gillespie,  which 
was  annexed  to  their  contract;  gives  notice  of 
the  time  when  the  drawing  would  take  place; 
of  the  number  of  days  to  l>e  employed  in  the 
drawings,  and  that  they  would  be  completed  as 
soon  as  possible,  under  the  superintendence  of 
the  managers.  To  this  advertisement  the  names 
of  the  managers  are  annexed.  The  lottery  is 
drawn  in  pursuance  of  it,  and  the  managers 
superintend  the  drawing.  In  its  progress,  a 
postponement  takes  place.  An  advertisement 
purporting  to  be  signed  by  three  of  the  man- 
agers appears,  giving  notice  of  this  postpone- 
ment, and  of  its  cause.  Another  advertisement 
soon  follows,  purporting  to  be  signed  by  tbe 
president,  by  order  of  the  board,  giving  notice 
when  the  drawing  would  recommence.  It  does 
recommence  under  the  suporiotendence  of  the 
managers. 

*It  is  not,  we  think,  within  the  com-  [*S2 
pass  of  human  credulity,  to  believe  that  the 
managers  did  not  see  these  advertisements,  or 
did  not  believe  that  they  would  be  received  by 
the  public  as  being  accredited  by  their  names. 
Not  to  contradict  them  was  to  sanction  them. 
To  appear  in  pursuance  of  them,  and  superin- 
tend the  drawings  of  which  they  had  -given 
notice,  was  to  adopt  them.  It  is  not  to  be  be- 
lieved that  this  concurrence  of  circumstances, 
all  tending  to  assure  the  public  that  these  ad- 
vertisements were  published  by  authority  of 
the  managers,  could  have  been  produced  by 
accident.  To  sit  daily  superintending  the  draw- 
ing of  a  lottery,  in  pursuance  of  notice  pub- 
lished every  day  under  their  names,  verifies 
that  publication,  and  must  he  considered  as  a 
ratification  of  it. 

The  proceedings  which  took  place  between 
the  managers  and  Gillf^spie,  after  the  contract; 
still  farther  corroborates  the  opinion  that  this 
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continuing  responsibility  of  the  corporation 
which  was.  held  out  to  the  public,  was  not  a 
fraudulent  representation  for  the  purpose  of 
enabling  GillMpIe  to  sell  the  tickets,  but  a 
representation  of  the  fact  as  then  understood. 

It  appears,  from  the  deposition  of  Mr.  Webb, 
that  all  the  tickets,  amounting  to  60,000,  were 

gut  into  the  possession  of  Gillespie;  but  these 
Ickets  were  not  vendible  until  signed  by  the 
president  of  the  board  of  managers.  Those 
unsigned  could  no  more  be  used  by  him  tiian  if 
they  had  not  been  in  his  possession.  As  soon 
as  the  scheme  was  agreed  on,  three  or  four 
thousand  tickets  were  signed,  and  afterward 
tickets  were  occasionally  signed,  so  as  to  make 
the  additional  number  of  17,208.  Why  were 
these  tickets  thus  withheld  from  him,  if  he  had 
become  the  absolute  and  unconditional  pro- 
prietor of  themT  The  conduct  of  the  man- 
agers, as  disclosed  in  the  subsequent  part  of 
Webb's  deposition,  will  inform  us.  He  says, 
that  some  time  after  the  drawing  of  the  lot- 
tery commenced,  the  president  of  the  managers 
refused  to  sign  tickets,  unless  an  equivalent  in 
prize  tickets,  either  paid  and  taken  in  by  Gil- 
lespie, or  drawn  on  hand,  or  the  notes  of 
individuals  which  Gillespie  had  taken,  payable 
to  himself,  for  tickets  sold,  were  deposited  with 
them;  and,  accordingly,  when  the  witness,  as 
08*]  the  'clerk  ana  agent  of  Gillespie,  pre- 
sented tickets  to  be  signed,  he  was  obliged,  at 
the  same  time,  to  deposit  such  prize  tickets  or 
promissory  notes ;  and,  on  some  occasions, 
when  tickets  were  called  for,  and  wanted,  the 
managers  have  refused  to  sign  the  same  for 
want  of  such  equivalent;  that  the  amount  of 
such  prize  tickets  so  deposited  with  the  man- 
agers was  about  the  sum  of  $141,779;  that  the 
managers  on  such  occasions  objected  to  trust- 
ing Gitlespie  with  the  dispmal  of  tickets  much 
beyond  the  penalty  of  his  bond,  and  the  wit- 
ness understood,  from  the  conversations  and 
transactions  between  the  parties  at  the  time, 
that  this  precaution  arose  from  doubts  which 
had  been  circulated  respecting  Gillespie's  sol- 
vency. The  whole  number  of  tickets  actually 
signed  was  30,0fI0.  This  conduct  of  the  man- 
agers is  explained  by  the  supposition  that  they 
considered  the  city  as  sttu  responsible  for 
prizes,  but  is  irrecondlabte  with  the  idea  of  an 
entire  transfer  of  responsibility  to  Gillespie. 
Such  entire  transfer  would  have  entitled  him 
to  the  free  use  of  all  the  tickets.  That  the 
parties  who  made  the  contract  so  understood 
it,  would  go  far  in  its  construction,  were  it 
even  in  the  power  of  the  corporation  to  trans- 
fer its  responsibility. 

We  think,  then,  that  the  contract  of  May, 
1821,  can  be  considered  only  as  a  sale  of  the 
profits  of  the  lottery,  and  could  not,  under  all 
the  circumstances  of  the  case,  affect  the  re- 
sponsibility of  the  corporation.  The  ticket 
was  in  fact  what  it  purports  on  its  face  to  be— 
a  ticket  in  the  National  Lottery,  by  authority 
of  Congress,  sold  under  the  direction  of  the 
corporation,  and  signed  by  the  person  who  was 
authorized  by  an  act  of  the  corporate  body  to 
sign  it.  It  asserts  that  it  shall  entitle  the  pos- 
sessor to  such  prize  as  may  be  drawn  to  its 
number;  and  this  is,  we  think,  in  such  a  ease, 
the  promise  of  the  corporation,  made  by  its 
authorized  agent,  to  pay  such  price. 
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The  judgment  of  the  Circuit  Court,  then,  on 
the  verdict  found  in  the  cause,  and  on  the  case 
agreed,  to  which  that  verdict  refers,  ought  to 
have  been  for  the  plaintiff.  The  judgment  is 
to  be  rerersed,  and  the  cause  remand^  to  the 
Circuit  Court,  with  directions  to  enter  judg- 
ment fw  the  plaintiff. 


[•Corporations.] 

THE  PRESIDENT,  DIRECTORS  AND  COM- 
PANY OF  THE  BANK  OF  THE  UNIT£D 

STATES 

V. 

DANDRIDRE  ET  AL. 

In  a  snlt  brought  b7  the  president,  directors  and 
company  of  the  Bank  ot  the  United  States,  upon  a 
bond  given  to  the  bank  to  secure  the  faithful  per- 
formance of  the  official  duties  of  one  of  Its  cashiers, 
evidence  of  the  execution  of  the  bond,  and  ot  Its 
approval  bj  the  board  of  directors,  (accordlnR  to 
the  mlea  and  regulations  contained  In  the  char- 
ter of  the  bank)  la  admissible,  notwithstanding 
there  was  no  record  of  such  approval ;  and  the 
plaintiff  maj  prove  the  fact  of  such  approval 
bj  the  board,  by  presumptive  evidence,  in  tlie 
same  manner  as  aucb  fact  might  be  proved  In  the 
case  of  private  persons,  not  acting  as  a  corpora- 
tion, or  as  the  agents  of  a  corporation. 

where.  In  sucb  a  case,  the  cashier  Is  duly  ap- 
pointed, and  permitted  to  act  in  his  offlce.  for  a 
long  time,  under  the  sanction  of  the  directors,  It  Is 
not  necessary  that  his  official  bond  should  be  ac- 
cepted by  the  board  of  directors  as  satisfactory, 
according  to  the  terms  of  tbe  charter.  In  order  to 
enable  him  to  enter  legally  on  the  duties  of  his 
offlce.  or  to  make  his  sureties  responsible  for  the 
non-performance  ot  those  duties.  The  charter  and 
the  by-laws  are  to  be  considered,  in  this  respect,  as 
directory  to  the  board,  and  not  as  conditions  prece- 
dent. 

THIS  cause  was  very  elaborately  argued  by 
the  Attorney-General  and  Webster 
for  the  plaintiffs,  and  by  Mr.  Ticewell  for  the 

defendants.  But  as  the  arguments  are  very 
fully  stated,  and  the  authorities  cited  and  com- 
mented on,  in  tbe  opinions  of  the  learned 
judges,  it  haa  not  been  thought  necessary  to 
insert  them. 

Mr.  Justice  Story  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
for  the  district  of  Virginia.  The  original  ac- 
tion was  debt  on  a  bond,  purporting  to  be  signed 
by  Dandridge,  as  principal,  and  Carter  B. 
Page,  Wilson  Allen,  James  Brown,  Jr.,  Thom- 
as Taylor,  Harry  Heth,  and  Andrew  Steven- 
son, as  his  sureties,  and  was  brought  jointly 


Note. — As  to  the  offlcial  bonds,  their  scope,  and 
the  liability  of  sureties  therein.  See  note  to  The 
United  States  v.  Giles,  0  Cranch,  212 ;  sec  also  The 
United  States  v.  Kirkpatrick,  fl  Wheat.  720. 

As  to  corporations  being  bound  by  acts  and  con- 
tracts of  agents  not  In  writing.  See  note  to  Me- 
chanics' Bank  v.  Tbe  Bank  of  Columbia,  6  Wheat. 
326,  also  Fleckner  v.  The  United  States,  8  Wheat. 
338. 

The  subsequent  recognition  of  the  acts  of  an 
agent  appointed  by  parol,  proves  his  agency.  De- 
troit V.  Jackson,  1  Dougl.  Mich.  113;  Bank  of  Ky. 
V.  Schuylkill  Bank,  Far.  Sel.  Caa.  180,  251 ;  Com- 
monwealth V.  Cullen,  13  Penn.  St  133 ;  Narrnnan- 
sett  Bank  v.  Atlantic  Silk  Co.  3  Mete.  282;  Uld- 
dlesex  Hnrb.  ie  Man.  v.  Davis,  3  Mete.  133 ;  Uel- 
lege  V.  Boston  Iron  Co.  6  Cash.  158. 
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65*]  against  all  the  parties.  The  condition  *of 
the  bond,  after  reciting  that  Dandrid^  had 
been  appointed  cashier  of  the  office  of  discount 
and  deposit  of  the  Bank  of  the  United  States 
at  Richmond,  Virginia,  was,  that  if  he  ^ould 
well,  and  truly  and  faithfully  discharge  the 
duties  and  trust  reposed  in  him  ai  caafiier  of 
the  said  oiBee,  then  the  obligation  to  be  Toid, 
otherwise  to  remain  in  full  force  and  virtue. 
The  declaration  set  forth  the  condition,  and 
assigned  various  breaches.  Dandridge  made  no 
defense;  and  the  suit  was  abated  as  to  Heth 
by  his  death.  The  other  defendants  severed  in 
their  pleas.  It  is  not  thought  necessary  to  state 
the  pleadings  at  large;  it  is  sufficient  to  state, 
that  Stevenson  and  Allen  pleaded,  among  other 
pleaa,  non  eat  factum  generally,  and  also  spe- 
cial pleas  of  non  est  factum,  on  which  issues 
vrere  joined;  and  that  all  the  defendants 
in  various  forms  pleaded,  that  the  instru- 
ment was  not  the  deed  of  Stevenson ;  and 
further  pleaded,  that  the  bond  had  never  been 
approved,  according  to  the  provisions  of  the 
30th  article  of  the  rules  and  regulations  of  the 
bank.  Issues  were  also  taken  on  these  pleas; 
and  the  cause  came  on  for  trial  upon  all  tlie 
issues  of  fact. 

At  the  trial,  evidence  was  offered  for  the 
purpose  of  establishing  the  due  execution  of 
the  bond  by  the  defendants,  and  particularly 
by  Stevenson  and  Allen,  and  its  approval  by 
the  plaintiffs.  The  evidence  was  objected  to 
on  TChalf  of  the  defendants,  as  not  sufficient 
to  be  left  to  the  jury,  to  infer  a  delivery  of  the 
bond,  and  the  acctn>tan<!e  and  approval  tbereof 
by  the  directors  of  the  bank,  according  to  the 
provisions  of  their  charter;  and  the  objection 
was  sustained,  the  court  being  of  opinion,  that 
although  the  scroll  affixed  by  Allen  to  his  name. 
Is  in  Virginia,  equivalent  to  a  seal  of  wax,  and 
although  proof  of  the  handwriting  of  Stevenson, 
and  the  bond  being  in  possession  of  the  plain- 
tiffs, and  put  in  suit  by  them,  and  the  intro- 
duction of  Dandrldge  into  the  office  of  cashier, 
and  his  continuing  to  act  in  that  office,  would, 
in  general,  be  prima  facie  evidence,  to  be  sub- 
mitted to  the  jury,  as  proof  that  the  bond 
was  fully  executed  and  accepted;  yet  it  was 
not  evidence  of  that  fact,  or  of  the  obligation 
of  the  bond  in  this  case;  because,  under  the 
act  of  Congress,  incorporating  the  Bank  of  the 
United  States,  the  tiond  ought  to  be  satisfaeto- 
•8*]  ry  to  the  board  of  directors,  before  *the 
cashier  can  legally  enter  on  the  duties  of  his 
office,  and  consequently  before  his  sureties  can 
be  responsible  for  his  non-performance  of  those 
duties;  and  that  the  evidence  in  this  case  did 
not  prove  such  acceptance  and  approbation  of 
the  bond,  as  is  required  by  law  for  its  comple- 
tion. This  opinion  constitutes  the  subject- 
matter  of  the  first  bill  of  exceptions. 

Further  evidence  was  then  oinered  by  the 
plaintiffs  for  the  same  purpose,  the  particulars 
of  which  are'  not  now  necessary  to  be  enumer- 
ated; to  which  the  defendants  took  various 
objections,  and  contended,  among  other  things, 
that  the  whole  of  the  evidence,  if  legal,  was 
not  sufficient  to  go  to  the  jury,  upon  which  to 
infer  the  delivery  of  the  paper  as  the  act  and 
deed  of  the  defendants,  and  its  acceptance  and 
approbation  by  the  directors  of  the  bank,  pur- 
suant to  their  charter;  which  objection  was 
sustained;  and  the  eoiurt  excluded  tlie  whole, 
•  Ii.  ed. 


and  every  part  of  the  said  evidence  from  the 
jury,  being  of  opinion  that  the  board  of  di- 
rectors keep  a  record  of  their  i>roceediugs, 
which  record,  or  a  copy  of  it,  showing  the  as- 
sent of  the  directors  to  this  bond,  was  neces- 
sary to  show  that  such  assent  was  given;  and 
if  such  assent  had  not  been  entered  on  the 
record  of  the  proceedings  of  the  said  directors, 
the  bond  was  inefTectual,  and  no  claim  in  favor 
of  the  plaintiffs  could  be  founded  thereon 
against  the  defendants  in  these  issues.  Thla 
opinion  of  the  court  constitutes  the  subjeet- 
matter  of  the  second  bill  of  exceptions. 

It  has  become  the  duty  of  this  court,  upon 
the  present  writ  of  error,  to  decide  whether 
these  opinions  of  the  drcnit  Court,  or  either 
of  them,  can  be  maintained  in  point  of  law. 

It  is  material  to  state,  that  the  rejection  of 
the  evidence  did  not  proceed  upon  the  ground 
that  it  was  of  a  secondary  nature,  leaving  be- 
hind, in  the  possession  of  the  plaintiffs,  evi- 
dence of  a  higher  and  more  satisfactory  nature. 
On  the  contrary,  the  whole  structure  of  the 
case  shows  that  there  was  in  the  understand- 
ing of  both  the  parties  no  record  ever  made  of 
the  approval  or  acceptance  of  the  bond  ia  ques- 
tion; and  the  principal  controversy  was, 
whether  it  could  be  established  by  any  evi- 
dence short  of  such  record  proof. 

•The  propositions  maintained  by  the  r**^ 
Circuit  Court  were  in  substance  these:  First, 
that  the  cashier  could  not  legally  enter  upon 
the  duties  of  his  office,  or  make  his  sureties 
res^nsible  for  his  non-performance  of  those 
duties,  before  his  official  bond  was  accepted  as 
satisfactory  by  the  board  of  directors,  accord- 
ing to  the  terms  of  the  charter.  Second, 
that  such  acceptance  could  be  established  only 
by  proof  drawn  from  the  records  of  the  board 
of  directors;  and  if  no  record  had  been  kept 
of  such  assent  and  acceptance,  the  bond  was 
ineffectual,  and  no  secondary  evidence  could 
be  admitted  to  establish  the  net. 

The  last  proposition  will  be  first  considered. 
The  correctness  of  it  in  a  great  measure  de- 
pends upon  the  soundness  of  the  distinction 
taken  between  the  acts  of  private  persons  and 
the  acts  of  corporations.  It  is  admitted  in  the 
opinion  of  the  Circuit  Court,  that  the  evidence 
offered  would,  in  common  cases  between  pri- 
vate persons,  have  been  prima  facie  evidence, 
to  be  submitted  to  the  jury,  as  proof  that  the 
bond  was  fully  executed  and  accepted.  But  it 
is  supposed  that  a  different  rule  prevails  in 
cases  of  corporations;  that  their  acts  must  be 
established  by  positive  record  proofs;  and  that 
no  presumptions  can  be  made  in  their  favor,  of 
corporate  assent  or  adoption,  from  other  cir- 
cumstances, though  in  respect  to  individuals 
the  same  circumstances  would  be  decisive. 
The  doctrine,  then,  is  maintained  from  the 
nature  of  corporations,  as  distinguished  from 
natural  persons;  and  from  the  supposed  inca- 
pacity of  the  former  to  do  any  act  not  evi- 
denced by  writing;  and  if  done,  to  prove  it, 
except  by  writing. 

Little  light  can  be  thrown  on  this  subject  by 
considerations  drawn  from  corporations  exist- 
ing b^  the  common  law,  or  dependent  upon 
prescription.  To  corporations,  however  erect- 
ed, there  are  said  to  be  certain  incidents  at* 
tached,  without  any  express  words  or  authority 
for  this  purpose}  such  as  the  power  to  plead 
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Bnd  be  impleaded,  to  purchase  and  alien,  to 
make  a  common  seal,  and  to  pass  by-laws.^ 
In  ancient  times  it  was  held  that  corporations 
aggregate  could  do  nothing  but  by  deed  under 
68*3  their  common  seal.  *But  this  principle 
must  always  have  been  understood  with  many 
•qualifications;  and  seems  inapplicabte  to  acts 
And  yotes  passed  by  such  corporations  at  cor- 
porate meetings.  It  was  probably  in  its  origin 
Applied  to  aggregate  corporations  at  the  com- 
mon law,  and  limited  to  such  solemn  proceed- 
ings as  were  usually  evidenced  under  seal,  and 
to  be  done  by  those  persons  who  had  the 
custody  of  the  common  seal,  and  had  authority 
to  bind  the  corporation  thereby,  as  their  per- 
manent official  agents.  Be  this  as  it  may,  the 
rule  has  been  broken  in  upon  in  a  vast  variety 
of  cases,  in  modem  times,  and  cannot  now,  as 
a  general  proposition,  be  supported.  Mr. 
Justice  Bayley,  in  Harper  v.  Gharlesworth,  4 
Barnw.  &  Cresw.  575,  said:  "A  corporation 
•can  only  ^ant  by  deed;  yet  there  are  many 
things  which  a  corporation  has  power  to  do 
otherwise  than  by  deed.  It  may  appoint  a 
"bailiff,  and  do  otner  acts  of  a  like  nature." 
And  it  is  now  firmly  established,  both  in  Eng- 
land and  America,  that  a  corporation  may  be 
'bound  by  a  promise,  express  or  implied,  result- 
ing from  the  acts  of  its  authorized  agent, 
although  such  authority  be  only  by  virtue  of 
a  corporate  vote,  unaccompanied  with  the  cor- 
porate seal. 

But  whatever  may  be  the  implied  powers  of 
-a^regate  corporations  by  the  common  law, 
-and  the  modes  by  which  those  powers  are  to  be 
■carried  into  operation,  corporations  created  by 
-statute  muBt  depend,  both  for  their  powers 
and  the  mode  of  exercising  them,  upon  the 
-true  construction  of  the  statute  itself.  The 
■doctrine  of  this  court,  in  Head  v.  The  Provi- 
■dence  Insurance  Company,  2  Cranch,  127,  on 
this  subject,  is  believed  to  be  entirely  correct. 
It  was  there  said  by-the  Chief  Justice,  in  deliv- 
■erin^  the  opinion  of  the  court,  that,  "without 
ascribing  to  this  body,  which  in  its  corporate 
-capacity  is  the  mere  creature  of  the  a«!t  to 
which  it  owes  its  existence,  all  the  qualities  and 
disabilities  annexed  by  the  common  law  to  an- 
cient institutions  of  this  sort,  it  may  correctly 
be  said  to  be  precisely  whal.  the  incorporating 
-act  has  made  it;  to  derive  all  its  powers  from 
that  act,  and  to  be  capable  of  exerting  its  facul- 
i;ies  only  in  the  manner  which  that  a«t  atitbor- 
izes."    In  that  case,  the  act  of  incorporation 

Erescribed  the  mode  in  which  contracts  should 
e  made,  in  order  to  bind  the  corporation, 
69"]  which  was  not  complied  *with;  and  the 
court  held,  that  there  was  no  binding  contract, 
for  the  corporation  could  only  act  in  the  man- 
ner prescribed  by  law;  and  when  their  agents 
do  not  clothe  their  proceedings  with  those 
-solemnities  which  are  required  by  the  incorpora- 
ting act  to  bind  the  company,  they  cannot  be 
deem/d  as  more  than  proposals  or  preparatory 
negotiations.  We  do  not  perceive  anything  in 
this  doctrine  which  fairly  admits  of  controver- 
sy. But  this  case  has  been  pressed  upon  us,  at 
the  present  argument,  as  justifying  to  its  full 
-extent  the  reasoning  of  the  defendants  on  the 
present  occasion.  The  .question  there,  was  not 
whether  every  corporate  act  must  be  evidenced 

I. — Com.  Disest,  Franchise,  F.  10,  13. 


by  writing,  but  whether  certain  acts,  which 
by  law  were  to  bind  only  when  done  and  veri- 
iied  in  a  particular  manner,  ought  to  bind,  al- 
though those  forms  were  not  adopted. 

We  do  not  admit,  as  a  general  proposition, 
that  the  acts  of  a  corporation,  although  in  all 
other  respects  rightly  transacted,  are  invalid, 
merely  from  the  omission  to  have  them  reduced 
to  writing,  unless  the  statute  creating  it  makes 
such  writing  indispensable  as  evidence,  or  to 
^ve  them  an  obligatory  force.  If  the  statute 
imposes  such  a  restriction,  it  must  be  obeyed; 
if  it  does  not,  then  it  remains  for  those  who 
assert  the  doctrine  to  establish  it  by  the  prin<u- 
ples  'of  the  common  law,  and  by  decisive  au- 
thorities. None  such  have,  in  oar  judgment, 
been  produced. 

By  the  general  rules  of  evidence,  presump- 
tions are  continually  made  in  cased  of  private 
persons  of  acts  even  of  the  most'  solemn  na- 
ture, when  those  acts  are  the  natural  result  or 
necessary  accompaniment  of  other  circum- 
stances. In  aid  of  this  salutary  principle,  the 
law  itself,  for  the  purpose  of  strengthening  the 
infirmity  of  evidence,  and  upholding  transac- 
tions intimately  connected  with  flie  public 
peace,  and  the  security  of  private  property,  in- 
dulges its  own  presumptions.  It  presumes  that 
every  man,  in  his  private  and  official  character, 
does  his  duty,  imtit  the  contrary  is  proved;' 
it  will  presume  that  all  things  are  rightly  done, 
unless  the  circumstances  of  the  case  overturn 
this  presumption,  'according  to  the  [*70 
maxim,  omnia  presumuntur  nte  et  solemnitnr 
esse. acta,  donee  probetur  in  contrarinm.  Thus, 
it  vrill  presume  that  a  man  acting  in  a  publio 
office  has  been  rightly  appointed;  that  entriea 
found  in  public  books  have  been  made  by  the 
proper  officer;  that,  upon  proof  of  title,  mat- 
ters collateral  to  that  title  shall  be  deemed  to 
have  been  done;  as,  for  instance,  if  a  grant  or 
feoffment  has  been  declared  on,  attornment 
iriU  bo  intended,  and  that  deeds  and  grants 
have  been  accepted,  which  are  manifestly  for 
the  benefit  of  the  party.  The  books  on  evi- 
dence abound  with  instances  of  this  kind,  and 
many  of  them  will  be  found  collected  in  Mr. 
Starkie's  late  valuable  Treatise  on  Evidence. 
3  Starkie's  Evid.  part  iv.  1234,  1241,  1248  and 
note  1260,  etc. 

The  same  presumptions  are,  we  think,  appli- 
cable to  corporations.  Persons  acting  publicly 
as  officers  of  the  corporation,  are  to  ne  pre- 
sumed rightfully  in  office;  acts  done  by  the 
corporation,  which  presuppose  the  existence 
of  other  acts  to  make  them  legally  operative, 
are  presumptive  proofs  of  the  latter.  Grants 
and  proceedings  beneficial  to  the  corporation 
are  presumed  to  be  accepted;  and  slight  acts 
on  their  part,  which  can  be  reaflonabl.r  account- 
ed for  only  upcm  the  supposition  of  such  ac- 
ceptance, are  admitted  as  presumptions  of  the 
fact.  If  officers  of  the  corporation  openly  ex- 
ercise a  power  which  presupposes  a  delegated 
authority  for  the  purpose,  and  other  corporate 
acts  show  that  the  corporation  must  have  con- 
templated the  legal  existence  of  such  authority, 
the  acts  of  such  officers  will  be  deemed  right- 
ful, and  the  delegated  authority  will  be  pre- 


2.  -See  Rex  v.  Hawkins,  10  Bast's  Rep.  211 ; 
Powell  V.  Mltbourne,  3  Wilson,  855 ;  Uartwell  y. 
Root,  18  Johns.  Rep.  S46. 
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'sumed.  If  a  person  acts  notoriously  aa  cashier 
of  a  bank,  and  is  recognized  by  the  directors, 
•or  by  the  corporation,  as  an  existing  officer,  a 
regular  appointment  will  be  presumed;  and  his 
Acts,  as  cashier,  will  bind  the  corporation, 
Altliough  no  written  proof  is  or  can  be  adduced 
«f  his  appointment.  In  short,  we  think  that 
the  acts  of  artificial  persona  afford  the  same 
presumptions  as  the  acts  of  natural  persons. 
£ach  affords  presumptions,  from  acts  done,  of 
-what  must  have  preceded  them,  as  matters  of 
right,  or  matters  of  duty. 
71*]  *It  may  not  be  without  use  to  advert 
to  a  few  cases  where  corporate  acts  have  been 
the  subject  of  presumptions.  In  the  first  place, 
we  may  advert  to  the  known  fact,  that  a  char- 
ter may  be  presumed  to  have  been  given  to  per- 
«on8  who  have  lon^  acted  aa  a  corporation,  and 
assumed  the  exercise  of  the  powers  of  a  cor- 
porate body,  whether  of  an  ormnary  or  extraor- 
dinary nature.  This  is  the  case  in  respect  to 
«11  oorporatlons  existing  by  presumption.  Yet 
the  very  case  supposes  that  no  written  proof 
■can  be  adduced  of  a  charter,  or  of  a  vote  of 
the  corporators  to  accept  the '  charter.  Yet, 
tmth  a  charter  and  acceptance  are  vital  to  the 
existence  of  the  corporation.  They  are,  how- 
■ever,  presumed,  not  mere)y  from  the  lapse  of 
time,  but  from  the  continued  exercise  of  corpo- 
rate powers,  which  presuppose  their  existence. 
So,  in  relation  to  the  qnesiion  of  acceptance  of 
41  particular  charter  by  an  existing  corporation, 
or  by  corporators  already  in  the  exercise  of 
•corporate  functions,  the  acts  of  the  corporate 
officers  are  admissible  evidence  from  which  the 
fact  of  acceptance  may  be  inferred.  It  is  not 
Sndispensable  to  show  a  written  instrument  or 
vote  of  acceptance  on  the  corporation  books. 
Jt  may  be  inferred  from  other  facts  which 
demonstrate  that  it  must  have  been  accepted. 
Upon  this  point  it  is  not  necessary  to  do  more 
than  to  refer  to  the  general  course  of  reasoning 
in  The  King  t.  Amery,  1  Term.  Rep.  505  ;  8. 
■C.  2  Term.  Rep.  615,  as  applied  to  the  circum- 
«tances  of  that  case.*  In  Wood  v.  Tate,  5  Bos. 
&  Pull.  216,  which  was  replevin  upon  a  dis- 
tress made  by  the  bailiff  of  the  borough  of 
Morpeth,  for  rent,  it  appeared  in  evidence  that 
the  tenant  went  into  possession  under  a  lease 
void  for  not  being  executed  under  the  corporate 
seal,  even  if  made  by  proper  officers;  yet  the 
■court  held,  that  though  the  lease  was  void,  the 
tenant  was  to  be  deemed  tenant  from  year  to 
year  under  the  corporation,  and  his  payment  of 
rent  from  time  to  time  to  the  officers  of  the  cor- 
poration (though  not  proved  to  be  by  virtue  of 
any  written  authority),  was  sufficient  proof  of 
tenancy  under  the  corporation,  on  which  the 
72*]  corporation  "might  distrain  for  the  rent 
in  arroar.  In  Doe  v.  Woodman,  8  East's  Rep. 
228,  where  certain  premises  had.  l>een  demised 
by  the  plaintiff  to  the  corporation,  as  tenant 
from  year  to  year,  at  an  annual  rent,  though  it 
does  not  appear  in  what  manner  the  demise  had 
been  accepted,  except  by  the  payment  of  rent 
by  the  bailiff,  as  such  it  seems  to  have  been 
taken  for  granted  that  it  was  proper  evidence 
of  a  holding  by  the  corporation.  In  Magill  v. 
Kauffman,  4  Serg.  A  Rawie,  317,  which  was 
«a  ejectment  for  land  claimed  by  a  Presbyterian 


1. — 8e«  nlso  Newling  v.  Francis,  3  Term  Rep. 
189;  Butler  t.  Palmer,  Salk.  181. 
«  Xi.  ed. 


congregation,  before  incorporation,  under  • 
purchase  by  their  trustees,  and  after  their  in* 
corporation  claimed  In  their  right  as  a  corpora- 
tion, the  Supreme  Court  of  Pennsylvania  neld, 
that  evidence  of  the  acts  and  declarations  of 
the  trustees  and  agents  of  the  corporation,  both 
before  and  after  the  incorporation,  while  trans- 
acting the  business  of  the  corporation,  and  also 
evidenced  by  witnesses  of  what  passed  at  the 
meetings  of  the  congregation  when  assembled 
on  busmess,  were  adminible  to  show  their  pos- 
session of  the  land,  and  the  extent  of  their 
claim  of  its  boundaries.  This  must  necessarily 
have  proceeded  upon  the  ground  that  the  acts 
of  corporate  agents,  and  even  of  aggregate 
bodies  corporate  or  unincorporated,  might  be 
established  independent  of  written  minutes  of 
their  proceedings. 

la  respect  to  grants  and  deeds  beneficial  to  a 
corporation,  there  seems  to  be  no  particular 
reason  why  their  assent  to,  and  acceptance  of 
the  same,  may  not  b«  inferred  from  their  acts, 
as  well  as  in  the  case  of  individuals.  Suppose 
a  deed  poll  granting  lands  to  a  corporation,  can 
it  be  necessary  to  show  that-there  was  an  ac- 
ceptance by  the  corporation  by  an  assent  under 
seal,  if  it  be  a  corporation  at  the  common  law; 
or  by  a  written  vote,  if  the  corporation  may 
signify  its  assent  in  that  manner  T  Why  may 
not  its  occupation  and  improvement,  and  the 
demise  of  the  land  by  its  agents  be  jnstly  ad- 
mitted by  implication,  to  establish  the  fact  in 
favor  and  for  the  benefit  of  the  corporation  T 
Why  should  the  omission  to  record  the  assent, 
if  actually  given,  deprive  the  corporation  of 
the  property  which  it  gained  in  virtue  of  such 
actual  assent?  The  validity  of  such  a  grant 
depends  upon  the  acceptance,  not  upon .  the 
mode,  by  which  *it  is  proved.  It  is  no  [*73 
implied  eondition  that  the  corporation  shall 
perpetuate  the  evidence  of  its  assent  in  a  par- 
ticular way.  At  least,  if  it  be  so,  we  think  it  is 
incumbent  on  those  who  maintain  the  affirma- 
tive, to  point  out  the  authorities  which  sustain 
it.  None  such  have  been  cited  at  the  bar.  On 
the  contrary,  there  are  highly  respectable  de- 
cisions made  upon  great  consideration,  which 
assert  a  different  doctrine,.  The  case  of  the 
The  Proprietors  of  the  Canal  Bridge  t.  Gordon, 
1  Pickering's  Rep.  297,  is  directly  in  point. 
There  the  object  was  to  impose  an  onerous  duty, 
and  to  discharge  or  limit  the  right  of  toll  of  the 
plaintiffs;  and  the  court  held  that  the  corpora- 
tion could  bind  itself,  and  did  in  fact,  in  that 
case,  bind  itself  to  a  surrender  of  its  valuable 
rights,  by  implications  from  corporate  acts, 
without  vote  or  deed.  The  learned  Chief  Jus- 
tice of  Massachusetts  on  that  occasion,  in  de- 
livering the  opinion  of  the  court,  said,  "it  i» 
true  that  the  acts,  doings  and  declarations  of 
individual  members  of  the  corporation,  unsanc- 
tioned by  the  body,  are  not  binding  upon  it ;  but 
it  is  equally  true  that  inferences  may  be  drawn 
from  corporate  acts,  tending  to  prove  a  contract 
or  promise,  as  well  as  in  the  case  of  an  individ- 
ual; and  that  a  vote  is  not  always  necessary  to 
establish  such  contract  or  promise.  This  has 
been  settled  in  several  cases  in  this  country  and 
in  England."  And  afterwards  addressing  him- 
self to  the  facts  of  that  case,  he  added,  "the 
question,  then,  is  narrowed  to  this:  Have  the 
proprietors  of  the  canal  bridge  assented  to  this 
proposition  and  acted  under  itT   W^e  find  no 
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vote  to  this  effect;  but  we  do  find  that  the  cross  i 
bridge  was  suffered  to  unite  with  theirs,  pursu- 
ant to  this  proposition,  and  that  for  four  years 
all  were  suffered  to  pass  without  toll  who  came  ; 
from  Charlestown  to  Cambridge,  or  vice  versa. 
Now,  corporations  can  be  bound  by  implication 
as  well  as  individuals,  as  has  been  before  stated; 
and  no  acts  could  be  stronger  to  show  an  as- 
sent to  a  proposition,  an  agreement  or  bargain, 
than  those  which  have  been  mentioned."  Nor 
was  this  doctrine  new  at  that  time  in  that  court. 
It  may  be  clearly  inferred  from  the  prior  cases 
of  the  President,  etc.,  of  the  Salem  Bank  v.  The 
President,  etc.,  of  the  Gloucester  Bank,  17  Mass. 
Rep.  i,  and  Foster  v.  The  President,  etc.,  of 
74']  the  Essex  "Bank,  17  Mass.  Rep.  479.  And 
it  baa  been  more  recently  confirmed  in  The  Epis- 
copal Charitable  fSociety  v.  The  Episcopal 
Churcli  in  Dedbam,  I  Pick.  Rep.  372.  It  may 
therefore  be  considered  as  conclusively  settled 
in  Massachusetts.  The  case  of  The  Bank  of 
Columbia  v.  Patterson's  Adm.  in  this  court,  7 
Cranch,  209,  did  not  call  for  any  expression  of 
opinion  upon  the  particular  point  now  under 
consideration;  but  the  court  there  held,  that 
from  the  evidence  in  that  case  the  jury  might 
legally  infer  an  express  or  an  implied  promise 
of  the  corporation.  The  court  there  said  "the 
contracts  were  for  the  exclusive  use  and  benefit 
of  the  corporation,  and  made  by  their  agents 
for  purposes  authorized  by  the  charter.  The 
corporation  proceed  on  the  faith  of  those  con- 
tracts to  pay  money,  from  time  to  time,  to  the 
intestate.  Although,  then,  an  action  might 
have  lain  against  the  committee  personally  (for 
the  contract  was  a  personal  contract  by  them, 
under  their  private  seals),  upon  their  express 
contract,  y6t,  as  the  whole  benefit  resulted  to 
the  corporation,  it  seems  to  the  court  that  from 
this  evidence  the  jury  might  legally  infer  that 
the  corporation  had  adopted  the  contracts  of 
the  committee,  and  had  voted  to  pay  the  whole 
sum  which  should  become  due  under  the  con- 
tracts, and  that  the  intestate  had  accepted  their 
engagement."  Here,  then,  secondary  evidence 
and  presumptive  proof  was  admitted  in  a  suit 
Bgunst  the  corporation  to  fix  its  responsibility. 
A  vote  of  the  corporation  was  presumed  from 
other  acts,  though  there  was  no  proof  of  such  a 
vote  being  on  record.  If  the  i»>rporation  had 
shown  that  no  such  vote  had  been  on  record, 
would  the  presumption  have  been  completely 
repelled?  Would  thp  omission  of  the  corpora- 
tion to  record  its  own  doin^  have  prejudiced 
the  rights  of  the  party  relying  upon  the  good 
faith  of  an  actual  vote  of  the  corporation!  If 
such  omission  would  not  be  fatal  to  the  plain- 
tiff in  suits  affiunst  the  corporation  {as  in  our 
opinion  it  would  not  be),  it  establishes  the  fact 
that  acts  of  the  corporation  not  recorded  may 
be  established  by  parol  proofs,  and,  of  course, 
by  presumptive  proofs.  In  reason  and  justice 
there  does  not  seem  any  solid  ground  why  a 
corporation  may  not,  in  case  of  the  omission  of 
its  officers  to  preserve  a  written  record,  give 
such  proofs  to  support  its  rights  as  would  be 
75*]  *admi8Bible  in  suits  against  it  to  support 
adverse  rights.  The  true  question  in  such  case 
would  seem  to  be,  not  which  party  was  plaintiff 
or  defendant,  but  whether  the  evidence  was  the 
best  the  nature  of  the  case  admitted  of,  and 
left  nothing  behind  in  the  possession  or  control 
of  the  paity  higher  than  secondary  evidence. 
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I The  case  of  Dunn  v.  St.  Andrew's  Church,  H 
Johns.  Rep.  118,  proceeded  upon  like  reason- 
ing. There  the  plaintiff  had  performed  serr- 
,  ices  as  clerk  of  the  church,  for  the  corporation, 
for  which  he  had  received  some  payments. 
The  records  of  the  corporation  contained  en- 
tries of  the  payment  of  moneys,  at  several 
times,  to  the  plaintiff  for  his  services;  but  no 
resolution  was  entered  on  the  minutes  or  rec- 
ords of  the  corporation  appointing  the  plaintiff 
derk  of  the  church.  The  court  held  such  vote 
unnecessary  to  be  shown,  and  that  there  was 
sufficient  evidence  of  an  implied  promise  of  the 
corporation  to  make  the  compensition.  In  The 
King  V.  Inhabitants  of  Chipping  Norton,  & 
East's,  Rep.  240,  there  was  a  demise  by  a  verb- 
al agreement  of  the  corporation  at  a  court  leet, 
of  certain  tolls  belonging  to  the  corporation. 
The  court  held  that  the  corporation  could  de- 
mise only  under  seat,  and  that  the  agreement 
amounted  to  a  mere  license  to  collect  the  tolls, 
though  it  might  be  a  ground  to  apply  to  a 
court  of  equity  to  enforce  it  as  an  equitable 
interest.  Th*  ground  there  was  not  that  the 
proceeding  being  verbal  was  a  nullity,  but  that 
it  did  not  operate  as  a  demise  of  the  tenement 
at  law.  It  Was  conceded  that  the  verbal  agree- 
ment bound  the  corporation  as  a  license. 

But  the  present  question  does  not  depend  up- 
on the  point,  whether  the  acts  of  a  corporation 
may  be  proved  otherwise  than  by  aome  written 
document.  The  reasoning  upon  it,  however, 
was  very  ably  gone  into  at  the  bar,  and  as  it 
furnishes  very  strong  illustrations  upon  the 
point  now  in  judgment,  it  could  not  be  passed 
over  with  propriety. 

In  the  present  case,  the  acts  of  the  corpora- 
tion itself,  done  at  a  corporate  meeting,  are  not 
in  controversy.  In  corporations  existing  at  the 
common  law  and  by  charter,  tliere  are  great  di* 
versities  both  of  powers  and  organiEations.  In 
some  corporations  the  whole  powers  rest  in  a 
select  body,  or  in  select  bodies  with  powers  to 
perpetuate  their  own  corporate 'existence, 
by  filling  up  vacancies  in  their  own  body;  and 
such  body  or  bodies  constitute  tha  corporation 
itself,  and  the  meetings  and  acts  done  threat 
are  the  meetings  and  acts  of  the  corporation  it- 
self. In  Blu>rt,  they  constitute  the  oornoratiM 
so  far  as  it  has  life  or  organization  exclusively, 
sudi  as  many  of  the  boroughs  and  other  mu- 
nicipal corporations  in  England,  familiarly 
shown  by  the  name  of  quasi  corporations. 
There  are  corporations  of  another  aort,  where 
the  aggregate  body  of  corporators  meet  and  as- 
semble to  discharge  corporate  functions,  and 
have  authority  also  to  perform  certain  acts  and 
duties,  by  means  of  different  agents,  aometimeS' 
designated  in  the  statutes  ci;^ting  them,  and 
sometimes  left  to  their  own  choice.  Of  this  na- 
ture are  the  townships  in  New  England,  where 
the  inhabitants  are  corporators,  and  assemble  to 
exercise  corporate  powers,  and  have  authority 
to  appoint  various  officers  to  perform  public  du- 
ties under  the  guidance  and  direction  of  the 
corporation.  Such  are  the  selectmen  for  the 
ordinary  municipal  eoneems;  overseers  of  the 
poor,  school  committees,  assessors  of  taxes,  and 
various  other  functionaries.  In  these  eases,  the- 
various  officers  form  different  boards  for  the 
performance  of  different  duties,  subordinate  to- 
the  corporation;  their  acts  lawfully  done  bind 
the  corporation;  but  they  do  not  constitute  the 
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oorporation,  nor  am  their  meetings  the  meet- 
ings of  the  corporation.  In  the  latter  cases, 
the  records  of  the  officers  are  properly  records 
of  their  own  proceedings,  and  not  of  the  pro- 
ceedings of  the  corporation  itself. 

It  will  be  at  once  seen  upon  an  inspection  of 
the  charter  creating  the  Bank  of  the  United 
States,  tliat  it  is  not  a  corporation  of  the  form- 
er description.   The  charter  in  the  first  section 
declares  that  a  Bank  of  the  United  States  of. 
America  shall  be  established  with  a  capital  of 
$35,000,000,  of  which  $7,000,000  shall  be  sub- 
scribed by  the  United  States,  and  the  residue 
by  individuals  and  corporations.    It  proceeds 
to  enact  in  the  7th  section  that  the  subscribers 
to  the  said  Bank  of  the  United  States,  their 
•successors  and  assigns,  shall  be  and  hereby  are 
created  a  corporation  and  body  politic,  by  the 
name  and  style  of  "the  President,  Directors  and 
Company  of  the  Bank  of  the  United  States," 
&nd  by  that  name  shall  be  capable  in  law  to 
77"]  have,  •purchase,  receive,  etc.,  lands,  etc., 
goods,  chatteU  and  effects,  etc.,  to  an  amount 
not  exceeding  $55,000,000,  including  their  capi- 
tal stock;  and  the  same  to  sell,  grant,  etc.;  to 
sue  and  be  sued,  etc.;  to  make,  have,  and  use  a 
«omnum  seal,  and  to  alter  the  same  at  pleasure; 
to  ordain  and  establish,  and  put  in  execution 
•uch  by-laws  and  ordinances  as  they  shall  deem 
necessary  and  convenient  for  the  government  of 
the  said  corporation;  and  generally  to  do  and 
•execute  all  and  singular  the  acts,  matters  and 
things  which  to  them  it  shall  or  may  appertain 
to  do,  subject  to  the  other  provisions  of  the  act. 
It  proceeds  to  enact  that  for  the  management 
4it  the  affairs  of  the  corporation,  there  shall  an- 
nually be  chosen  twenty-five  directors  by  the 
atockholders;  and  the  board  of  directors  shall 
appoint  a  president  of  the  corporation.   The  di- 
rectors have  further  authority  given  to  thera  to 
appoint  such  officers,  clerks  and  servants,  as 
they  shall  deem  necessary  for  executing  the 
business  of  the  corporation,  and  to  exercise  such 
other  powers  and  authorities  for  the  well  gov- 
«ming  and  ordering  of  the  officers  of  the  corpo- 
ration, as  shall  be  prescribed  by  the  laws,  reg- 
ulations and  ordinances  of  the  same.    The  di- 
rectors have  further  authority  given  them  to 
•establish  ofiices  of  discount  and  deposit,  where- 
soever they  shall  think  fit  within  the  United 
States  or  the  territories  thereof,  and  to  com- 
mit the  manajiement  of  the  said  offices,  and  of 
the  business  thereof  respectively,  to  such  per- 
sons and  under  such  regulations  as  they  shall 
•deem  proper,  not  being  contrary  to  law  or 
the  constitution  of  the  bank ;  and  annually  to 
ohoose  the  directors  of  such  offices.  Among 
the  rules  which  the  act  prescribes  as  funda- 
mental  articles   of   the  constitution   of  the 
■corporation  are  the  following:  "That  not  less 
than  seven  directors  shall  constitute  a  board 
for   the   transaction  of  business,   of  whom 
the  president  shall  always  be  one,  except 
in  case  of  sickness  or  necessary  absence ;" 
that  sixty  stockholders  who  are  proprietors  of 
1,000  shares  in  the  stock  "shall  have  power  at 
any  time  to  call  a  general  meting  of  the  stock- 
holders for  purposes  relative  to  the  institution;" 
"that  each  cashier  or  treasurer,  before  he  enters 
upon  the  duties  of  his  office,  shall  be  required  to 
give  bond  with  two  or  more  sureties,  to  the  sat- 
isfaction of  the  directors,  in  a  sum  not  leas 
78*]  "than  t90,000,with  condition  for  his  good 


behavior  and  the  faithful  performance  of  his 
duties  to  the  corporation;"  that  the  total 
amount  of  the  debts  of  the  corporation  shail 
not  exceed  a  limited  sum;  and  if  it  does  the 
directors  shall,  in  their  natural  and  private  ca- 
pacities be  liable  to  any  creditor  therefor,  with 
the  exception  that  any  director  who  shall  have 
been  absent  when  the  excess  Was  contracted 
or  created,  and  who  shall  have  dissented  from 
the  resolution  or  act  authorizing  it,  and  shall 
give  notice  of  the  fact  in  a  particular  manner, 
shall  be  exonerated;  that  the  Secretary  of  the 
Treasury  shall  be  furnished  from  time  to  time, 
as  often  as  he  may  require,  etc.,  with  state- 
ments of  the  amount  of  the  capital  stock,  of 
debts  due,  of  moneys  deposited,  of  notes  in 
circulation,  and  of  specie  on  hand;  and  shall 
have  a  right  to  inspect  such  general  accounts  of 
the  bank  as  shall  relate  to  the  said  statement. 
The  act  further  provides  that  a  committee  of 
either  house  of  Congress  appointed  for  that  pur- 
pose, shall  have  a  right  to  inspect  the  hooks  and 
to  examine  into  the  proceedings  of  the  corpora- 
tion, and  to  report  whether  the  provisions  of 
the  charter  have  been  violated  or  not. 

Such  is  the  summary  of  the  most  important 
provisions  of  the  act  constituting  the  charter  of 
the  bank,  and  material  to  the  present  cause.  It 
is  most  manifest  that  the  corporation  is  alto- 
gether a  distinct  body  from  the  directors,  pos- 
sessing all  the  general  powers  and  attributes  of 
an  aggregate  corporation,  and  entitled  to  direct 
and  superintend  the  management  of  its  own 
property,  and  the  government  of  the  institution, 
and  to  enact  by-laws  for  this  purpose.  So  far 
as  the  act  delegates  authority  to  the  directors, 
the  latter  possess  it  and  may  exercise  it,  not  as 
constituting  the  corporation  itself,  but  as  its  ex- 
press statute  agents  to  act  in  the  ordinary  busi- 
ness of  the  institution.  The  directors  are  creat- 
ed a  board  and  not  a  corporate  body.  If  the 
authority  delegated  to  them  can  only  be  exer- 
cised by  them  when  assembled  as  a  board  with 
a  proper  quorum,  and  not  by  the  separate  as- 
sent of  a  majority  of  the  whole  body  (on  whidi 
it  is  unnecessary  here  to  express  any  opinion), 
still  it  is  clear  that  their  meetings  and  acts  are 
but  the  meetings  and  acts  of  a  board  of  agents 
acting  ex  officio,  and  not  the  meetings  and 
•acts  of  the  corporation  itself.  The  whole  ["79 
structure  of  the  charter  and  the  whole  proceed- 
ings under  it,  as  well  as  the  by-laws  and  Regula- 
tions which  have  come  under  our  review,  demon- 
strate that  this  has  been  the  uniform  construc- 
tion of  the  corporation  itself  and  of  the  direct- 
ors. Indeed,  this  is  believed  to  be  so  universal- 
ly acted  upon  in  all  the  cases  respecting  banks, 
which  have  been  judicially  decided,  that  it  is  not 
thought  necessaiy  to  do  more  than  express  our 
opinion  that  such  Is  the  true  interpretation  of 
this  charter. 

It  is  not  necessary  to  consider  whether  the 
sixth  of  the  fundamental  articles  of  the  consti- 
tution of  the  bank,  which  directs  that  such  cash- 
ier or  treasurer  shall  be  required  to  give  bond, 
etc.,  to  the  satisfaction  of  the  directors,  might 
I  have  applied  by  its  own  force  to  the  cashiers  of 
i  ofTices  established  as  offices  of  discount  and  de- 
posit. In  the  first  place,  that  point  is  not  put 
in  the  pleadings;  in  the  next  place,  the  direct- 
ors are  by  the  charter  authorized  to  establish 
such  offices,  subject  to  such  regulations  as  they 
shall  deem  proper;  and  in  virtue  of  that  authori- 
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ty,  they  have  prescribed  regulations  on  this  very 
subject  in  the  30th  article  o>f  the  rules  and  reg- 
ulations adopted  by  them  for  the  government  of 
such  offices,  which  are  set  forth  at  large  in  the 
transcript  of  the  record.  The  fourth  of  these 
articles  declares  that  the  directors  of  the  Bank 
of  the  United  States  shall  appoint  the  cashiers 
of  the  offices  of  disoount  and  deposit;  the  fifth 
declares  the  duties  of  the  caahier,  and  among 
other  things,  his  duty  "to  attend  all  meetings 
of  the  bcHurd"  of  directors  of  the  office,  and 
"to  keep  a  fair  and  regiUar  record  of  its  pro- 
ceedings." The  sixteenth  directs  that  all  notes 
and  bills  discoimted  shall  be  entered  in  a  boolc 
to  be  called  the  credit  book,  in  such  manner  as 
to  discover  to  the  board  at  one  view,  on  each 
discount  daj,  the  amount  which  any  person  is 
disoounted,  or  is  Indebted  to  the  office  either  as 
payer  or  indorser.  The  thirteenth  directs  that 
''the  cashier  of  each  office  shall  give  bond  to 
the  president,  directors  and  company  of  the 
Bank  of  the  United  States,  with  two  or  more  ap- 
proved securities,  with  a  condition  for  hie  good 
behavior  and  faithful  performance  of  his  duties 
to  the  corporation."  By  whom  the  approval  is 
to  be  made,  whether  by  the  directors  of  the  par- 
8f)*]  ent  bulk  or  by  the  directors  *of  the  of- 
fice, is  not  stated.  If  the  directors  of  the  parent 
bank  might  by  the  charter  have  committed  it  to 
the  local  directors,  being  found  in  a  system  of 
by-laws  for  their  regulation,  it  would  seem  a 
natural  inference  that  it  was  their  intention  to 
commit  it  to  the  latter.  When,  as  in  the  fourth 
rule,  they  reserve  the  appointment  of  the  cash- 
ier to  themselves,  the  laiiguage  directly  reserves 
it  to  "the  directors  of  the  &nk  of  the  United 
States."  If  such  authority  oould  not  by  the 
charter  be  delegated,  then  it  must  be  deemed 
to  belong  to  the  directors  of  the  parent  bank. 
It  is  in  the  latter  point  of  view  that  it  has  been 
argued  at  the  bar,  and  in  that  view  it  will  be 
considered  by  this  court. 

Assuming,  then,  that  the  directors  of  the  par- 
ent bank  were  as  a  board  to  approve  of  the 
bond  BO  far  as  it  respects  the  securities,  in  what 
manner  is  that  approval  to  be  evidenced  f 
Without  question,  the  directors  keep  a  record 
of  their  proceedings  as  a  board;  and  it  appears 
by  the  rules  and  regulations  of  the  parent  bank, 
read  at  the  bar,  that  the  cashier  is  bound  "to 
attend  all  meetings  of  the  board,  and  to  keep  a 
fair  and  regular  record  of  its  proceedings."  If 
he  does  not  keep  such  a  record,  are  all  such  pro- 
ceedings void,  or  is  the  bank  at  liberty  to  estab- 
lish them  by  secondary  evidence!  In  the  pres- 
ent case  (we  repeat  it),  the  whole  argument  has 
proceeded  upon  the  ground  as  conceded,  that 
no  such  record  exists  of  the  approval  of  the 
present  bond. 

The  charter  of  the  bank  does  not,  in  terms, 
require  that  such  an  approval  shall  be  by  writ- 
ing, or  entered  of  record.  It  does  not,  in  terms, 
require  that  the  proceedings  of  the  directom 
shall  generally  be  recorded,  much  less  that  all 
of  them  shell  be  recorded.  It  seems  to  h"^ve 
left  these  matters  to  the  general  discretion  uf 
the  corporation,  and  of  the  directors;  and 
though  it  obviously  contemplates  that  there  will 
be  books  kept  by  the  corporation  which  will 
disclose  the  general  state  of  its  affairs,  it  is  not 
a  just  inference  that  it  meant  that  every  official 
act  of  the  directors  should  be  recorded,  of 
whatever  nature  it  might  be.  And  if  it  had,  it 
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would  deserve  consideration,  whether  such  pro- 
visions ouglit  to  be  deemed  conditions  pre- 
cedent, without  which  the  act  was  void,  or  only 
directory  to  the  officers  in  the  performance  of 
their  duty,  the  omission  of  which  might  subject 
'themselves  to  responsibility,  and  the  oot-[*81 
poration  itself  to  the  imputation  of  a  violation 
of  its  charter.  There  are  many  eases  where  sor 
act  is  prescribed  by  law  to  be  done,  and  record 
-made  thereof,  and,  nevertheless,  if  left  unre-. 
corded,  the  act  is  valid.  By  the  English  mar- 
riage act,  registers  of  marriages  are  required  to 
be  kept  in  public  books  in  every  parish,  and 
signed  by  the  parties,  and  the  minister,  and 
attested  by  two  witnesses.  Yet,  it  has  been 
decided,  that  such  an  entry  is  not  necessary  t» 
the  validity  of  the  marriage,  and  that  an  erro- 
neous entry  will  not  vitiate  it.*  So,  where  a 
magistrate  omits  to  record  an  oath  of  office 
taken  before  him,  parol  evidence  of  the  fact  is 
admissible,  though  it  is  an  omission  of  duty.* 
That  some  of  the  provisions  of  the  charter  and 
by-laws  may  well  be  deemed  directory  to  the 
officers,  and  not  conditions  without  which  their 
acts  would  be  utterly  void,  will  scarcely  be  dis- 
puted. What  are  to  be  deemed  such  provision* 
must  depend  upon  the  sound  construction  of 
the  nature  and  object  of  each  regulation,  and 
of  public  convenience,  and  apparent  legislative 
intention.  If  a  regulation  be  merely  directory, 
then  any  deviation  from  it,  though  it  may  sub- 
ject the  officers  to  responsibility  both  to  the 
government  and  the  stockholders,  cannot  be 
taken  advantage  of  by  third  persons.*  In  the 
case  of  The  Bank  of  the  Northern  Liberties  v. 
CresBon,  12  Serg.  ft  Rawle,  306,  the  director* 
were  required,  by  their  own  by-laws,  to  take  a 
bond  of  the  book-keeper  with  sureties,  and  they 
took  a  bond  from  sureties  without  joining  the 
principal.  The  court  held  the  bond  valid,  not- 
withstanding the  by-law,  and  took  notice  of 
the  distinction  between  such  provisions  of  a 
statute  as  are  essential  to  the  validity  of  an  act, 
and  such  as  an  merely  directory.  Mr.  Justice- 
Duncan  said,  that  it  was  a  matter  between  tiia 
directors  and  the  stockholders;  and  that  the  ob- 
ligors, who  had  voluntarily  entered  into  the 
stipulation,  could  not  withdraw  themselves 
from  their  obligation. 

"But,  waiving  for  the  present  this  in-[*89 
quiry,  we  ask,  upon  what  ground  it  can  be 
maintained  that  the  approval  of  the  bond  by 
the  directors  must  be  in  writing.  It  is  not  re- 
quired by  ihe  terms  of  the  charter,  or  the  by- 
laws. In  each  of  them  the  language  points  to 
the  fact  of  approval,  and  not  to  the  evidence 
by  which  It  is  to  be  established,  if  controverted. 
It. is  nowhere  said  the  approval  shall  he  in 
writing,  or  of  record.  The  arpunient  at  the 
bar  upon  the  necessity  of  its  being  in  writing, 
must,  therefore,  depend  for  its  support  upon 
the  ground  that  it  is  a  just  inference  of  law 
from  the  nature  and  objects  of  the  statute,  from 
the  analogy  of  the  board  of  directors  to  a  cor- 
porate bc^,  from  principles  of  public  conven- 
ience and  necessity,  or  from  the  language 
of  authorities  which  ought  not  to  be  departed 
froin. 

Upon  the  best  consideration  we  can  give  the 

1.  — 1  Pblllipa'  Bvld.  ch.  5,  a.  2,  (326.1 

2.  — Bassett  v.  Marshall,  0  Mnaa.  Rep.  312. 

United  States  v.  Klrkpntrick.  9  Wheat.  Rep. 
720 ;  United  States  v.  VanZandt,  11  Whent.  Hep.  1S4. 

Wheat.  18. 
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mbjeet,  we  do  not  think  that  the  argument  can 
be  maintained  under  any  of  these  aspects. 

If  the  directors  had  been  a  board  constituted 
by  an  unincorporated  company,  or  by  a  single 
person,  for  the  like  purposes,  and  with  the  like 
powers,  it  would  scarcely  occur  to  any  person 
that  the  acts  of  the  board  must,  of  necessity,  be 
reduced  to  writing,  before  they  would  bind  their 
principal.  The  agents  of  private  |)ersons  are 
not  usually  in  the  habit  of  keeping  regular 
minutes  of  all  their  joint  proceedings,  and  hith- 
erto there  has  been  no  adjudication,  which  re- 
quires such  a  verification  of  their  joint  acts. 
Yet,  innumerable  cases  must  have  arisen  in 
which  such  a  principle  might  have  been  applied 
with  success,. if  it  had  ever  been  tupposed  to 
possess  a  le^  existence.  The  acts  of  private 
and  public  trustees,  of  joint  agents  for  com- 
mercial purposes,  of  commissioners  for  private 
objects,  ana  of  public  boards,  must  have  pre- 
sented many  occasions  for  passing  upon  such  a 
doctrine.  The  silence  of  the  books  under  such 
cdrcumstances  would  form  no  inconsiderable 
answer  to  the  argument,  connected,  as  it  must 
be,  with  the  knowledge  of  the  loose  and  inarti- 
ficial manner  in  which  much  of  the  business  of 
agencies  is  generally  conducted.  There  may 
be,  and  undoubtedly  there  is,  some  convenience 
in  the  preservation  of  minutes  of  proceedings 
by  agents;  but  their  subsequent  acts  are  often 
just  as  irresistible  proof  of  the  existence  of 
85"]  prior  "dependent  acts  and  votes,  as  if 
minutes  were  produced.  If  a  board  of  directors 
were  created  to  erect  a  bridge,  or  nuke  a  canal 
or  tumj^ke,  and  they  prooe^ed  to  do  the  senr- 
ioe,  ana  wider  their  superintendence  there  were 
persons  employed  who  executed  the  work,  and 
the  board  proceeded  to  pay  them  therefor  out  oj 
funds  in  their  hands,  these  facts  of  public  noto- 
riety would  be  as  irresistible  evidence  of  the  due 
execution  of  their  authority,  and  of  due  con- 
tracts made,  and  proceedings  had  by  the  board, 
as  if  the  proceedings  were  recorded  in  the  most 
ftHrmal  and  mrular  manner.  Can  there  be  a 
doubt  that,  in  tbe  eases  put,  many  contracts  are 
so  varied  and  rescinded,  many  acts  done  and 
assented  to  by  the  board,  which  never  are  re- 
duced to  formal  votes,  and  declarations,  and 
written  proofs?  We  think  we  may  safely  say 
that  the  sense  of  the  profession,  and  the  course 
of  private  business,  have  never  hitherto,  in  re- 
spect to  private  agencies  and  boards,  recognized 
the  existence  of  any  rule  which  required  their 
acts  and  proceedings  to  be  justified  by  written 
vote*. 

What  foundation  is  there  for  a  different  rule 
in  relation  to  agencies, for  corporations?  The 
acts  of  a  single  duly  authorized  agent  of  a  cor- 
poration, within  the  scope  of  his  authority,  bind 
the  corporation,  although  he  keeps  no  minutes 
of  such  acts.  .  They  may  be,  and  they  are,  daily 
proved  aliunde.  In  what  respects  do  the  acts 
of  a  board  of  agents  differ  from  those  of  a  sin- 
gle agent,  in  their  operation  as  evidence?  A 
board  may  accept  a  contract,  or  approve  a  se- 
curity by  vote,  or  by  a  tacit  and  implied  assent. 
The  vote  or  assent  may  be  more  difl^cult  of 
proof  by  parol  evidence  than  if  it  were  reduced 
to  writing.  But  surely  this  is  not  a  suflicient 
reason  for  declaring  that  the  vote  or  assent 
is  inoperative.  If  a  board  of  directors  agree 
to  build  a  banking  house,  and  it  is  accordingly 
built,  and  paid  for  by  their  cashier,  with  their 
«  Zi.  ed. 


assent,  Is  the  whole  proceeding  to  be  deemed 
void,  because,  in  the  progress  of  the  undertak- 
ing, from  accident,  or  negligence,  the  votes  and 
payments  have  not  been  verified  by  regular 
minutest  But,  it  is  said,  that  in  the  present 
case,  the  cashier  is  required  to  keep  a  fair  and 
regular  record  of  the  proceedings  of  the  direc- 
tors. But  if  this  is  admitted,  it  does  not  es- 
tablish the  purpose  for  *which  it  is  used.  fSt 
It  is  a  by-law  of  the  corporation,  directory  to 
its  officers,  enacted  for  its  own  security  and 
benefit,  and  not  for  the  purpose  of  restricting 
the  acts  of  the  directors.  If  the  cashier  should 
neglect  to  keep  such  records,  or  should  omit 
any  single  vote,  the  by-law  has  not  declared 
that  the  vote  shall  be  void,  and  the  prooeed- 
Jnga  nugatory.  Suppose  no  moA  by-law  had 
been  passed  would  not  the  votes  of  the  board 
have  bound  the  corporation?  If  they  had 
discounted  notes,  taken  mortgages,  advanced 
money,  and  bought  stock  by  faith  of  viva 
voce,  unrecorded  votes,  and  evidence  of  the 
existence  of  these  acts  and  votes  necessarily 
resulted  from  the  other  proceedings  of  the 
bank,  could  it  be  the  intention  of  the  legis- 
lature that  they  should  be  utterly  void?  or 
of  the  stockholders,  that  any  by-law  should 
operate  a  legal  extinguishment  of  their  title  to 
the  property  ?  It  seems  to  us  diffietUt  to  imagine 
tliat  such  oould  be  the  legislative  or  corporate 
intention.  If,  in  ordinary  cases,  such  an  inten- 
tion could  not  be  inferred  in  order  to  produce  a 
very  strict  and  inconvenient  construction  of  the 
diarter,  there  is  still  less  reason  to  apply  it  t» 
the  cases  of  approval  of  oflieial  bonds.  These 
are  taken  exclusively  for  the  security  and  bene- 
fit of  the  bank  itself,  and  not  of  mere  strangers. 
The  approval  is  matter  of  discretion  in  the  di- 
rectors, and  that  discretion  once  being  exer> 
cised,  it  is  of  very  little  consequence  to  the  bank 
whether  a  written  minute  of  the  vote  be  made 
or  not.  All  that  the  bank  is  interested  in,  ia 
that  there  shall  be  an  approval;  and  it  matbera 
not  whether  the  fact  is  established  by  a  direct 
record,  or  by  acts  of  the  directors,  which  recog- 
nize its  prior  existence. 

It  has  been,  supposed  by  the  defendant's  coun> 
sel  that  tbe  case  of  Beatty  v.  The  Marine  In- 
surance Company,  2  Johns.  Rep.  109,  is  in 
point  in  his  favor.  Upon  an  examination  of 
the  facts  of  that  case,  we  think  it  is  otherwise. 
In  that  case,  the  incorporating  act  provided 
that  no  losses  should  be  paid  without  the  appro- 
bation of  at  least  four  of  the  directors,  with  the 
president  and  his  assistants,  or  a  majority  of 
them.  The  attempt  was  to  charge  the  company 
with  a  total  loss,  upon  a  verbal  agreement  made 
by  the  preaident  and  assistants,  to  accept  an 
abandonment,  and  pay  a  to^al  loss,  at  a  meet- 
ing, when  it  did  not  appear  that  a  single  direc- 
tor "was  present.  The  board  therefore  ["81^ 
was  not  80  constituted,  as  to  bind  the  company. 
Mr.  Justice  Thompson,  in  delivering  the  opinion 
of  the  court,  said,  "no  part  of  the  case  will  war- 
rant an  inference  that  any  of  the  directors  were 
present  at  the  time  of  the  alleged  acceptance. 
When  the  plaintiff's  agent  call^  to  know  the 
determination  of  the  company  in  relation  to  the 
payment  of  the  loss,  he  says,  the  secretary  went 
into  the  room  where  the  president  and  assist- 
ants were  convened,  and  the  answer  returned 
was.  that  the  president  and  assistants  had 
agreed  to  pay  a  total  loss;  but  no  mention  la 
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made  of  any  of  the  directors  being  present,  or 
■assenting  to  it.  Wlien  the  testimony  is  positive 
-as  to  the  persons  by  whom  the  acceptance  is 
made,  there  Is  no  room  left  for  presumption. 
If  any  of  the  directors  were  present,  so  as  to 
make  the  act  binding  on  the  company,  the 
^|ainti£f'  ought  to  have  shown  it  affirmatively. 
We  are  of  opinion,  therefore,  that  the  accept- 
ance not  having  been  made  by  the  agents  coa- 
-stituted  by  the  act  of  incorporation,  cannot  be 
binding  on  the  company."  The  case,  therefore, 
-so  far  as  it  goes,  is  against  the  defendants. 
It  carries  an  almost  irrraistible  inference  that 
the  court  did  not  think  a  written  vote  of  ac- 
ceptance necessary,  and  that  parol  proof  would 
have  been  sufiBcient.  No  other  authority  has 
"been  produced  to  sustain  the  argument;  and 
it  cannot  be  doubted,  that  if  any  did  exist,  the 
Tesearches  of  the  counsel  would  liave  brought  it 
"before  the  court.  We  may  therefore  consider 
that  it  is  a  new  doctrine,  unsupported  by  prior 
«Mes,  and  to  be  established  now  for  the  first 
time.  We  think  that  the  reasons  of  public  con- 
▼enieoce  and  individual  safety  and  protection 
would  not  be  promoted  by  establishing  it. 

On  the  other  hand,  every  case  which  has 
"been  adduced  to  show  that  corporate  acts  need 
-not  always  be  reduced  to  writing,  but  may  be 
proved  by  presumptions,  ta,  a  fortiori,  an  au- 
thority against  the  argument.  There  are,  how- 
•€Ter,  some  cases  which  confirm  in  a  very  clear 
manner  the  doctrine  for  which  we  contend,  and 
which  have  not  beea  yet  particularly  adverted 
to.  In  the  case  of  Apthorp,  Treaeurer  of  the 
■Commonwealth,  v.  North,  14  Mass.  Rep.  167,  a 
suit  was  brought  on  the  official  bond  of  a  coro- 
ner. By  the  laws  of  Massachusetts,  the  bond 
86"]  was  required  to  be  approved  by  "the 
Court  of  Common  Pleas  of  the  coimty.  It  was 
•delivered  into  the  Court 'of  Common  Pleas  by 
the  first  justice  thereof,  and  remained  on  its 
files  for  some  time.  No  record  was  ever  made 
•of  Its  approval  by  the  Court  of  Common  Pleas; 
and  at  the  trial,  contradictory  evidence  was 
■offered,  of  a  presumptive  nature,  as  to  its  ap- 
proval and  rejection  by  that  court.  It  was 
held,  that  notwithstanding  there  was  no  record 
of  any  approval,  the  bond  might  well,  upon  the 
inrcumstances,  be  deemed  to  have  been  duly 
■delivered  and  approved.  Chief  Justice  Parker, 
in  delivering  the  opinion  of  the  court,  said,  "A 
formal  act,  or  certificate  of  approbation  by  the 
-court,  is  not  made  necessary  by  the  statute;" 
and  after  commenting  on  the  terms  of  the 
statute,  he  added,  "it  is  not,  then,  required 
«xpress]y  that  any  record  or  certificate  should 
be  made,  that  the  bond  given  was  approved. 
But  if  such  bond  is  found  upon  the  files,  with- 
-out  any  evidence  accompanying  it  that  it  ban 
been  rejected,  and  the  principal  has  proceeded 
to  execute  the  duties  of  his  office,  the  presump- 
tion is  violent,  if  not  conclusive,  that  the  bond 
was  received  by  the  court  as  the  security  re- 
quired by  the  statute."  In  Foster  v.  The  Es- 
sex Bank,  17  Mass.  Rep.  479,  there  was  no 
clause  in  the  charter  respecting  the  receipt  of 
special  deposits,  and  no  by-law  had  ever  been 
made  by  the  corporation  or  the  directors  on  the 
subject.  But  the  practice  had  long  prevailed 
to  receive  such  deposits,  and  was  known  to  the 
■directors,  though  no  vote  could  be  found  recog- 
nizing them.  The  court  held  the  bank  liable 
for  the  safe  keeping  of  such  deposits,  like  a 
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common  bailee,  without  hire,  upon  the  ground 
that  there  was  a  plain  adoption  of  them,  from 
the  knowledge  and  acquiescence  of  the  direct- 
ors. '  The  case  of  the  Dedham  Bank  v.  Chick- 
ering,  3  Pick.  Rep.  335,  approaches  still  nearer 
the  present  case,  and  discussed  the  very  point 
now  in  judgment.  It  was  the  case  of  an 
official  bond,  given  by  the  cashier  of  the 
bank,  with  sureties.  The  charter  required 
that  the  cashier,  before  he  entered  upon 
the  duties  of  his  office,  should  give  bond, 
with  two  sureties,  to  the  satisfaction  of  the  di- 
rectors. After  the  cashier  was  elected,  tlfo 
directors  passed  a  vote,  that  A  B,  and  C  D 
be  accepted  as  sureties  ii)  a  bond  to  be  given  by 
the  cashier  for  the  faithful  discharge  of  the 
duties  of  his  "office.  The  bond  in  ques-  [*S7 
tion  was  dated  before  this  vote,  but  does  not 
seem  to  have  had  but  one  surety.  That  cir- 
cumstance, however,  was  not  relied  on  at  th« 
aT:gument;  but  the  principal  ground  was,  that 
there  had  been  no  approval  of  the  bond  by  the 
board  of  directors.  It  was  found  on  their  files, 
and  the  cashier  had  been  fre<|uently  re-elected. 
Chief  Justice  Parker,  in  delivering  the  judg- 
ment of  the  court,  said,  "We  should  have  sup- 
posed that  in  the  case  as  well  of  a  corporation 
as  of  an  individual,  a  paper  intended  for  their 
benefit,  and  found  on  their  files,  would  be  con- 
sidered as  accepted  by  them;"  and  after  allud- 
ing to  the  decision  of  the  Circuit  Court  in  this 
case,  which  required  the  record  of  a  vote  of  the 
directors,  he  stdded,  "We  think,  however,  that 
the  case  before  us  may  be  decided  without 
touching  that  principle,  for,  admitting  it  to  be 
correct,  we  are,  nevertheless,  of  opinion,  that 
the  vote  to  accept  the  sureties,  and  the  bond 
Iwing  in  possession  of  the  president,  are  a  suf- 
ficient acceptance  of  the  bond."  It  is  impossi- 
ble, we  think,  to  doubt  that  the  real  opinioa 
of  the  court  was,  that  the  acceptance  might  be 
proved  without  any  record  of  a  vote,  and  that 
the  very  facts  of  the  ease  brought  the  point  of 
implied  and  presumptive  acceptance  from  other 
acts  of  the  directors  completely  in  judgment. 

So  far,  then,  as  authorities  entitled  to  very 
great  respect  and  deference  go,  we  are  of  opin- 
ion that  they  are  against  the  reasoning  as- 
sumed on  behalf  of  the  defendants. 

To  all  the  authorities  cited  at  the  bar  on  this 
point,  the  counsel  for  the  defendants  has  made 
one  answer,  which  he  deems  applicable  to  all 
of  them.  It  is  this,  that  where  no  particular 
form  for  the  expression  of  the  corporate  will  is 
prescribed  by  law,  there  it  may  be  inferred  from 
corporate  acts;  but  that  where  such  a  form  is 
prescribed,  it  must  be  followed.  This  dis- 
tinction he  sujiposes,  wilt  reconcile  all  the 
cases.  The  distinction,  if  admitted,  will  not 
aid  the  argument.  It  nay  be,  and.  In- 
deed, is  conceded,  that  no  corporate  cct  can  be 
valid,  if  done  differently  from  the  manner  pre- 
scribed by  law,  as  essential  to  its  validity.  If 
in  the  present  case  the  statute  had  prescribed 
that  nothing  but  a  written  vote  on  record 
should  be  deemed  an  approval  of  the  bond,  or 
that  the  cashier  should  not  be  deemed,  for  any 
purpose,  in  "office,  until  such  approval,  [*8S 
the  consequence  contended  for  would  have  fol- 
lowed. His  acts  would  have  been  utterly  void, 
and  any  unrecorded  vote  of  approval  nugatory. 
But  the  very  point  in  controversy  is,  whetbcr 
such  written  record  be  necessary  bv  the  char- 
Wheat.  IS. 
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t«r  or  by-laws,  not  as  a  matter  of  oonvenience 
or  discreet  exercise  of  authority,  but  as  a  sine 
qua  non  to  the  validity  of  the  act.  The  cases 
which  have  been  commented  on  by  the  court, 
do  not  deny  the  distinction  but  proceed  upon 
the- ground,  that  unless  positively  required  by 
law,  a  written  vote  is  not  to  be  deemed  indis* 
pensable.  The  court,  then,  is  called  upon,  not  to 
administer  a  doctrine  of  strict,  and  settled,  and 
technical  law,  but  to  introduce  a  new  rule  hito 
the  taw  of  evidence;  and  to  exclude  presump- 
tive evidence,  not  only  of  the  acts  of  corpora- 
tions, but  of  their  unincorporated  agenta.  If 
such  a  rule  be  fit  to  be  adopted,  it  must  be  up- 
on the  foundation  of  some  clear  and  unequivo- 
cal  analogy  of  law,  and  public  policy  and  con- 
venience. We  are  not  prepared  to  admit  that 
H  has  uiy  such  foundation.  On  the  contrary, 
we  are  persuaded  that  the  introduction  of  the 
rule  itself  would  be  attended  with  t^srious  pub- 
lic mischiefs,  and  shake  many  titles  and  rights, 
which  have  been  consummated  in  entire  good 
faith,  and  the  confidence  that  no  such  written 
nooid  was  necessary  to  their  validity.  We 
cannot  therefore  assent  to  the  doctrine  decided 
in  the  Circuit  Court  on  this  point. 

In  respect  to  a  collateral  argument  urged  at 
the  bar,  upon  the  point  whether  the  terms  of 
the  charter  and  by-laws  would  be  complied 
with,  without  an  express  vote  that  the  bond 
was  "to  the  satisfaction  of  the  directors,"  or 
that  the  sureties  of  the  bond  were  "approved" 
by  the  directors,  we  are  of  opinion,  that  in 
either  case  there  need  not  be  express  votes  of 
approval  and  satisfaction.  An  acceptance  of 
the  bond  by  the  directors  would,  necessarily,  in 
intendment  of  law,  include  the  approval  of  it, 
and  be  conclusive  of  it. 

The  remaining  point  is  as  to  the  opinion  of 
the  court  delivered  in  the  first  bill  of  exceptions. 
If  tliat  opinion  meant  to  state  what  it  seems  to 
import,  that  the  cashier  was  not  legally  cashier, 
•o  as  to  bind  the  bank  in  its  rights  and  inter- 
ests by  his  acts,  if  permitted  to  enter  upon  the 
duties  of  his  oflSce,  before  a  satisfactory  bond 
8»»]  was  given,  we  think  it  cannot  'be  main- 
tained. The  cashier  was  duly  appointed,  and 
he  was  permitted  to  act  in  his  office,  under  the 
express  sanction  of  the  directors,  for  several 
years.  If  he  had  never  given  any  bond  what- 
soever during  this  period,  yet  his  acts  within 
the  scope  of  his  authority  would  have  bound 
the  banlc.  Notes  signed  by  him  would  be  law- 
ful notes;  moneys  paid  by  him  would  be  ir- 
recoverable; records  kept  by  him  would  be 
bank  records.  Indeed,  it  is  conceded  by  the 
defendant's  counsel  that  the  bank  would,  im- 
der  such  circumstances,  be  bound  by  his  acts 
in  favor  of  third  persons,  acting  upon  the  faith 
of  his  public  character.  The  same  principle, 
in  our  opinion,  applies  in  favor,  as  against  the 
bank.  If  he  could  legally  perform  the  duties 
of  the  office  for  any  purposes,  he  could  for  all. 
He  was  either  an  agent,  capable  of  binding  the 
bank  in  all  his  official  acts,  or  those  acts  were 
void  as  to  third  persons  as  well  as  the  bank.  If 
he  was  held  out  as  an'  authorized  cashier,  that 
character  was  equally  applicable  to  all  who 
dealt  with  the  bank,  in  transactions  beneficial 
*8  well  as  onerous  to  the  bank.  It  seems  to  us, 
that  the  charter  and  the  by-laws  must  be  con- 
udered  in  this  respeet  as  directory  to  the  board, 
and  not  as  conditions  precedent.  The  language 
«  Ii.  ed. 


is  not  more  strong  than  that  of  the  taws  which 
came  under  the  consideration  of  this  court  in 
The  United  States  v.  Kirkpatrick,  9  Wheat. 
Rep.  720,  and  the  United  States  T.  Tan  Zandt, 
11  Wheat.  Bep.  184. 

Our  view  of  this  matter  is  In  exact  coinci- 
dence with  that  entertained  by  the  Supreme 
Court  of  Pennsylvania,  in  The  Bank  of  the 
Northern  liberties*  v.  Cresson,  12  Serg.  (k 
Hawte,  306.  The  directors  might  have  been 
responsible  for  their  neglect  of  duty;  but  it  was 
a  matter  wholly  between  themselves  and  the 
stockholders,  and  between  the  latter  and  the 

government,  as  a  violation  of  the  charter  and 
y-laws. 

So  far,  indeed,  as  respects  the  sureties  to  the 
bond,  they  ma^  not  be  responsible  for  any 
breaches  of  official  duty  by  the  cashier,  before 
their  obHsition  has  been  accepted.  But  this  is 
a  very  different  consideration  from  that  which 
respects  the  legal  effects  of  the  acts  of  the  cash- 
ier himself  upon  the  interests  and  transactions 
of  the  bank  itself. 

This  is  the  substance  of  what  we  deem  it 
necessary  to  'say  upon  the  present  oc-  [*90 
casion.  .We  do  not  go  into  the  consideration 
of  the  admissibility  of  every  part  of  the  docu- 
ment and  testimony  offered  in  evidence.  Per* 
haps  some  of  them  were  in  a  shape  not  exactly 
fit  to  be  admitted  as  formal  evidence,  without 
farther  verification  and  proofs.  But  much  of 
it  was  of  a  nature  unexceptionable,  as  conduc- 
ing to  proof  of  the  issues  joined,  if  anything 
short  of  record  proof  were  admissible,  as  com- 
petent to  estaUbh  the  approval  or  aeceptance 
of  the  bond.  It  Is  not  understood  that  the  Cir- 
cuit Court  entertained  any  doubt  as  to  its  gen* 
eral  competency,  except  upon  the  ground  al- 
ready stated.  We  are  of  opinion  that  the 
evidence  was  competent,  in  point  of  law,  to  go 
to  the  jury,  notwithstanding  there  was  no 
record  of  approval  of  the  bond,  it  being  in  its 
nature  competent;  its  sufficiency  to  establish 
the  issues  was  matter  of  fact,  the  decision  of 
which  belonged  to  the  jury,  and  upon  which 
they  ought  to  have  been  allowed  to  pass  their 
verdict. 

The  judgment  of  the  Circuit  Court  must  be 
reversed,  and  a  mandate  awarded,  with  direc- 
tions to  the  Circuit  Court  to  award  a  venire  fa- 
cias de  novo. 

Mr.  Caiief  Justice  Harshall  dissented.  I 
should  now,  as  is  my  custom,  when  I  have  the 

misfortune  to  differ  from  this  court,  acquiesce 
silently  in  its  opinion,  did  I  not  believe  that 
the  judgment  of  the  Circuit  Court  of  Virginia 
gave  general  surprise  to  the  profession,  and 
was  generally  condemned.  A  full  conviction 
that  the  commission  of  even  gross  error,  after 
a  deliberate  exercise  of  the  judgment,  is  more 
excusable'  than  the  rash  and  hasty  decision  of 
an  important  question,  without  due  considera- 
tion, will,  I  trust,  constitute  some  apology  for 
the  time  I  consume  in  stating  the  reasons  and 
the  imposing  authorities  whidi  guided  the  Cir- 
cuit Court  m  the  judgment  that  has  been  re- 
versed. 

The  case  before  that  court  depended  on  the 
question  whether  the  official  bond  of  the  cash- 
ier, on  which  the  suit  was  brou^t,  boimd  the 
defendants. 

A^^reliminary  to  the  investigaticm  of  this 
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queBtion,  T  shall  state  some  propositions  belong- 
ing to  it,  which  are  supposed  to  be  incontro- 
vertible. All  admit  that  delivery  is  essential 
to  the  validity  of  a  deed,  and  that  acceptance 
is  essential  to  a  complete  delivery.  If  tnis  be 
SI*]  true,  they  must  *be  proved  in  every  case 
where  they  are  put  in  issue  by  the  pleaidingB. 
lliia  proof  varies  according  to  circumstances. 
If  there  be  subscribing  witnesses  to  the  instru- 
ment, it  can  be  proved  only  by  them,  if  attain- 
able. If  unattainable,  or  if  there  be  no  sub- 
scribing witnesses,  other  proof  may  be  admit- 
ted; but,  in  every  case,  a  delivery  and  accept- 
ance must  be  legally  proved. 

If,  in  transactions  between  individuals,  where 
a  deed  is  without  a  subscribing  witness,  proof 
of  the  signature  of  the  maker,  accompanied 
with  the  facts  that  the  instrument  has  passed 
out  of  his  hands,  and  is  in  the  possession  of  the 
person  for  whose  benefit  it  was  made,  be  prima 
facie  evidence  of  its  delivery,  it  is  because 
delivery  by  mere  manual  tra!<dition,  without 
witnesses,  is  giood;  and  the  assertion  of  title 
under  it  Is  |»oof  of  aceeptanoe,  became  that 
requires  only  the  assent  of  the  mind,  which 
assent  is  legally  manifested  by  asserting  a 
claim  to  it.  That  a  plaintiff  may  maintain  his 
action  by  this  evidence,  does  not  show  that  de- 
livery and  acceptance  are  unnecessary,  or  that 
proof  of  them  can  be  dispensed  with;  but  that, 
in  ordinary  cases,  this  evidence  amounts  to 
Budi  proof.  If,  however,  a  case  should  occur 
in  which  the  possession  of  the  Instrument  by 
the  party  claiming  under  it,  does  not  afford 
leg&l  prima  facie  evidence  of  'delivery  and 
acceptance,  because  such  party  is  incapable  of 
receiving  and  assenting  to  the  instrument  In  a 
form  which  can  be  legally  proved  or  inferred 
from  those  facts,  then  such  other  facts  must  be 
shown  on  the  trial  as  will  establish  a  lawful  de- 
livery and  acceptance. 

I  state  these  legal  axioms,  at  the  hazard  of 
being  thought  tedious,  because  they  appear  to 
me  to  have  a  direct  bearing  on  the  ease  before 
the  court. 

The  plaintiff  is  a  corporation  aggregate;  a 
being  created  by  law;  itself  impenonal,  though 
composed  of  many  individuals.  Thene  inm- 
viduals  change  at  will;  and,  even  while  mem- 
bers of  the  corporation,  can,  in  virtue  of  such 
membership,  perform  no  corporate  act,  but  are 
responsible  in  their  natural  capacities,  both 
while  members  of  the  corporation,  and  after 
they  cease  to  be  so,  for  everything  th^  do, 
whether  In  the  name  of  the  corporation  or 
otherwise.  The  corporation  being  one  entire 
92*]  impersonal  entity,  distinct  *from  the  in- 
dividuals who  compose  it,  must  be  endowed 
with  a  mode  of  action  peculiar  to  itself,  which 
will  always  dhitinguish  its  transactions  from 
those  of  its  members.  This  faculty. must  be 
exercised  according  to  its  own  nature. 

Can  such  a  being  speak,  or  act  otherwise 
than  in  writingf  Being  destitute  of  the  natural 
organs  of  man,  being  distinct  from  all  its  mem- 
bers,  can  it  communicate  its  resolutions,  or  de- 
clare its  will,  without'the  aid  of  some  adequate 
subf'titute  for  those  organs?  If  the  answer  to 
this  question  must  be  in  the  negative,  what  is 
that  substitute?  I  can  imagine  no  other  than 
writing.  The  will  to  be  announced  is  the 
a^fregttte  will.  The  voice  which  utters  it  must 
be  the  aggregate  Toice.  Human  organs  be- 
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long  only  to  individuals.  The  words  they 
utter  are  the  words  of  individuals.  These  fai- 
dividuals  must  speak  collectively  to  speak  cor- 

Erately,  and  must  use  a  collective  voice.  Tbey 
ve  no  such  voice;  and  must  communicate 
this  collective  will  in  some  other  mode.  That 
otfa^r  mode,  as  it  seems  to  me,  most  be  by 
writing. 

A  corporation  will  generally  act  by  its- 
agents;  but  those  agents  have  no  self-existmg 
power.  It  must  be  created  by  law,  or  com- 
municated by  the  body  itself.  This  can  be  doae- 
only  by  writing. 

If,  then,  corporations  were  novelties,  and  t» 
were  required  now  to  devise  the  means  Tbj- 
which  they  should  transact  their  affairs,  or 
communicate  their  will,  we  should,  I  thii^ 
from  a  consideration  of  their  nature,  of  their 
capacities  and  disabilities,  be  compelled  to  say,, 
tmit  where  other  means  were  not  provided  by^ 
statute,  such  will  must  be  expressed  in  writing. 

But  they  are  not  novelties.  They  are  insti- 
tutions of  very  ancient  date;  and  the  book* 
abound  with  cases  in  which  their  character, 
and  their  means  of  action,  have  been  thoroughlr 
investigated.  In  Brooke's  Abridgement  (tittff 
Corporation)  we  find  many  cases,  cited  ehie^ 
from  the  year  books,  from  which  the  general! 
principle  is  to  be  extracted,  that  a  corporation 
a^ggregaie  can  neither  give  nor  receive,  nor  do< 
anything  of  importance,  without  deed.  Lord 
Coke,  in  his  commentary  on  Littleton,  (66  b.) 
says,  'Vut  no  eorporation  nggregate  of  man^ 
persons  capable" ''Vsan  do  homage."  "And  [*>»< 
the  reason  Is,  because  homage  must  be  done  in 
person,  and  a  corporation  a^^gate  of  many 
cannot  appear  In  person;  for,  albeit,  the  bodier 
natural,  whereupon  the  body  politic  oonsistSr 
may  be  seen,  yet  the  body  politic  or  corporate 
itself  cannot  be  seen,  nor  do  any  act,  but  by^ 
attorney.**  So,  too,  a  corporation  is  incapable- 
of  attorning  otherwise  than  by  deed  (6  Co. 
386),  or  of  surrendering  a  lease  for  years  (10- 
Co.  676),  or  of  presenting  a  clerk  to  a  Uvlnr 
(Br.  Corp.  83),  or  of  appointing  a  person  to- 
seise  forfeited  goods  (1  Vent.  47),  or  mgnOar 
to  a  disseisin  to  their  use.  (Br.  Corp.  MJ 
These  incapacities  are  founded  on  the  imper- 
sonal character  of  a  corporation  aggregate,  and 
the  principle  must  be  equally  applicable  to- 
every  act  of  a  personal  nature. 

Sir  William  Blaekstone,  in  his  commentaries^ 
(V.  I.  p.  476),  enumerates,  among  ib»  Inddents- 
to  a  corporation,  the  right  to  have  a  common 
seal."  "For,"  he  adds,  "a  corporation  being' 
an  invisible  body,  cannot  manifest  its  intention 
by  any  personal  act  or  oral  discourse.  It  there- 
fore acts  and  speaks  only  by  a  common  seal.. 
For  though  the  particular  members  may  expresr 
their  private  consents  to  any  acts,  by  wor^  or 
signing  their  names,  yet  thto  does  not  bind  the 
corporation;  it  is  the  flziog  of  the  seal,  and  that 
only,  which  unites  the  several  assents  of  the 
individuals  who  compose  the  community,  and* 
makes  one  joint  assent  of  the  whole." 

Though  this  general  principle,  that  the  assent 
of  a  corporation  can  appear  only  by  its  seal, 
has  been  in  part  overruled,  yet  it  has  been  over- 
ruled so  far  only  as  respects  the  seal.  The  cor- 
porate character  remains  what  Blaekstone- 
states  it  to  be.  The  reasons  he  assigns  for  i«- 
quiring  their  seal  as  the  evidence  of  their  acts,, 
are  drawn  from  the  nature  of  corporations,  anA 
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mutt  always  exist.  If  the  seal  may  be  ex* 
dianged  for  something  else,  that  somethtng 
must  yet  be  of  the  same  charactCT,  must  be 
equally  capable  of  "uniting  the  serenl  assentfl 
of  the  indiTiduals  who  compose  the  community, 
and  of  making  one  joint  assent  of  the  whole." 
The  declaration  that  a  seal  is  indiepensable, 
is  equally  a  declaration  of  the  necessity  of 
writing!  for  the  sole  purpose  of  a  seal  is  to 
give  full  faith  and  credit  to  the  writing  to 
wUdi  it  is  appended.  The  seal  in  Itself,  not 
94*]  afSxed  *to  an  instrument  of  writing,  is 
nothing;  is  meant  as  nothing,  and  can  operate 
nothing.  The  writing  is  the  substance,  and 
the  seu  appropriates  It  to  the  corporation. 

Though  the  rule  stated  by  Blaclcstone  ma^ 
not  be  so  universal  as  Ids  language  indicates,  it 
is  certainly  of  extensive  application,  and  the 
«coepti<nu  prove  its  extent.  Mr.  Hargrave,  in 
his  notes  on  Co.  Utt.  (99)  says:  "In  genersl,  a 
corporation  aggregate  cannot  take  or  pass  away 
■ay  interest  in  lands,  or  do  any  act  of  import- 
ance, without  deed,  but  there  are  several  ex- 
oeptions  to  the  mle."  The  question  before  the 
eourt  depends  very  much  on  the  extent  of  these 
exceptions,  and  on  the  manner  in  which  this 
invisible  impersonal  being  must  act  and  speak, 
when  it  may  act  and  speak  without  using  its 
•eal. 

It  to  sUted  In  the  old  books  (Br.  Corp.  49), 
that  a  corporation  may  have  a  plou^man,  but- 
ler, cook,  etc.,  without  retainifig  them  by  deed ; 
and,  in  the  same  book,  (50)  Wood  says,  "small 
things  need  not  be  in  writing,  as  to  light  a 
cantfle,  make  a  fire,  and  turn  cattle  off  the 
land."  Fairfax  said:  "A  corporation  cannot 
have  a  servant  but  by  deed.  Small  things  are 
admissible  on  account  of  custom,  and  the 
trouble  of  a  deed  in  such  oases,  not  1^  strict 
law.**  Some  subsequent  eases  show  tut  offi- 
eers  may  be  appointed  without  deed,  but  not 
that  they  may  be  appointed  without  writing. 
Every  instrument  under  seal  was  designated  as 
a  deed,  and  all  writings  not  under  seal  were 
considered  as  acts  by  parol.  Consequently, 
when  the  old  books  say  a  thing  may  be  done 
withovt  deed,  or  by  parol,  nothing  more  is  in- 
tended than  that,  it  may  be  done  without  a 
sealed  instrument.  It  may  still  require  to  be 
in  writing.  In  2  Bac.  Abr.  18,  it  is  said,  "Ag- 
gregate corporations,  consisting  of  a  constant 
suitoesston  of  various  persons,  can  regularly  do 
no  act  without  writing;  therefore,  gifts  by 
and  to  them  must  be  by  deed."  In  page  340, 
it  is  said,  "If  a  corporation  aggregate  disseise 
to  the  use  of  anotlier,  they  are  disseisors  in 
their  natural  capacity;"  "as  a  corporation  they 
can  regularly  do  no  act  without  writing.'* 

In  the  case  of  The  King  v.  Bigg,  Strange,  IS, 
the  prisoner  was  convicted  for  erasing  an  in- 
dorsement on  a  bank  note.  The  indictment 
•6*]  and  verdict  are  brft  forth  at  large  by  'Peere 
Williams  (V.  m,  p.  419),  and  it  appears  that 
the  note  was  signed  by  Joshua  Adams,  who  was 
intrusted  and  employed  by  the  Bank  of  Eng- 
land to  sign  bank  notes,  but  not  under  their 
eommon  seal.  It  was  contended  by  Peers  Wil- 
liams, in  an  able  argument,  that  the  appoint- 
ment was  not  valid,  because  not  made  under 
tbeir  common  seal;  and-his  argument  contains 
an  enumeration  of  decisions  previously  made, 
which  tro  far  in  support  of  his  proposition. 
The  pmoner,  however,  was  condemRed,  and, 
•  Xi.  ed. 


consequently,  the  appointmoit  was  held  valid. 
But  tWe  is  no  reason  to  suppose  that  it  waa 
not  made  by  writing.  The  verdict  finds  "that 
he  was  intrusted  and  employed  by  the  governor 
and  company  of  the  Bank  of  England,  but  not 
mider  their  common  seal."  Consequently  his 
employment  was  evidenced  by  writing,  if  it 
was  necessary;  and  the  negative,  finding  that  it 
was  not  under  tbeir  common  seal,  strengthens 
the  mestuni^ion  that  it  was  in  writing.  Peere 
Wliuams  has  reported  Ids  argument,  and 
would  certainty  have  taken  this  objection,  had 
the  case  afforded  it.  I  consider  ttke  appoint- 
ment of  Adams,  then,  as  having  been  made  in 
writing,  though  not  under  seal. 

Mr.  Fonblanque  says  (Vol.  I,  p.  296,  note 
o):  "And  the  sgreement  of  the  major  part  of 
the  corporation,  being  entered  in  the  oorpora- 
tion  books,  thoi^rh  not  under  the  ooiporate  aeal, 
will  be  decreed  in  equity."  The  inference  to 
strong  that  it  will  not  be  decreed  unless  it  be 
entered  on  the  corporation  books.  Consequent- 
ly, imless  it  be  so  entered,  it  is  not  an  agree- 
ment, for  every  lawful  ufreement  which  to  in 
itself  equitable,  will  be  (Mcreed  in  equity. 

In  the  Mayor  of  Thetford's  case,  1  Salk.  192, 
Lord  Holt  said,  that  though  a  eorporation  can- 
not do  an  act  in  p^  without  tneir  common 
seal,  they  may  do  an  act  on  record,  and  that  to 
the  case  with  the  city  of  London,  which  makes 
an  attorney  in  court  annually  by  warrant;  and 
the  reason  is,  they  are  estopped  by  the  record. 
Upon  the  same  prindple,  a  return  to  a  man- 
damus is  good,  though  not  under  the  common 
seal.  In  these  exceptions  to  the  general  rule, 
the  substitute  for  the  common  seal  must  be 
writing;  and  the  exceptions  are  stated  in  terms 
which  exclude  every  idea  that  the  act  can  be 
evidenced  otherwise. 

*Yarbonni^  v.  Ths  Bank  of  England,  [*f  • 
16  East,  6,  was  an  action  of  trover  and  conver- 
sion, in  which,  after  verdiet  fm'  the  plaintiff,  it 
was  moved  in  arrest  of  judgment,  that  the 
action  would  not  lie,  because  a  corporation  was 
incapable  of  committing  a  tort.  The  action  waa 
sustained;  and  Lord  Ellenborough,  in  deliver- 
ing the  opinion  of  the  court,  said,  that  a  cor- 
poration can  act  only  through  the  instrumen- 
tality of  others;  and  wherever  they  can  act, 
or  order  any  act  to  be  done  m  their  behalf, 
which,  as  by  their  common  seal  they  may  do, 
they  are  liable  to  the  consequences  of  such 
acts.  "A  corporation  cannot  be  aiding  to  a 
trespass  nor  give  a  warrant  for  a  trespass,  with- 
out writing."  His  lordship  cited  several  old 
eases,  showing  the  incompetency  of  a  corpora- 
tion to  act  in  important  matters  otherwise  then 
by  deed;  and  added,  "But  many  little  things 
require  no  special  command,  as  to  chase  cattle 
out  of  their  land.  Those  things  are  incident  to 
the  appointment.**  Several  cases  are  put,  jn 
which  a  corporation  may  be  liable  for  a  tres- 
pass; but  they  are  alt  consistent  with  his  first 
proposition,  that  the  liability  of  a  corporation 
must  be  founded  on  writing.  "If,"  he  says, 
"the  mayor  and  commonalty  disseise  me,  and 
I  release  to  20  or  200  of  the  commonalty,  this 
will  not  save  the  corporation,  and  the  reason  is, 
because  the  disseisin  to  in  thrir  corporate  char- 
acter, and  the  release  to  individuals."  So  in 
trespass  against  the  mayor  and  commonalty  of 
York,  they  cannot  justify  under  a  right  of  the 
inhabitants  to  common,  because  the  righ'  '-i 
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natural  persona  gave  no  right  to  a  corporation. 
Nor  could  the  corporaticm  give  a  warrant  with- 
out writing,  to  commit  a  trespass.  The  foun- 
dation of  this  action  is,  was  the  authority  in 
writing  given  by  the  corporation  T  It  stands 
on  the  same  principle  with  the  action  of  as- 
inmpsit  made  by  an  agent  acting  under  a  writ- 
ten power.  The  idea  uiat  their  seal  was  indis- 
pensable to  the  Talidity  of  all  corporate  acts, 
which  is  laid  down  in  such  strong  terms  by 
]Nackatone,  and  by  others,  on  whom  he  relied, 
probably  grew  out  of  the  state  of  the  times  in 
which  it  originated;  seals  were  then  more  fre- 
quent and  better  known  than  signatures.  An 
instrument  was  much  more  certainly  authenti- 
cated by  the  seal  than  by  the  name  of  the 
maker.  This  circumstance  would  bring  seals 
S7*]  into  common  use;  and  as  "every  corpora- 
tion possessed  a  seal  of  extensive  notoriety,  and 
any  other  mode  of  authenticating  its  acts 
would,  in  those  simple  times,  be  attended  with 
difficulties  and  perplexities,  it  is  not  matter  of 
surprise  that  this  rule  should  prevail.  As  writ- 
ing has  become  more  common,  and  seals  are 
less  distinguishable  from  each  other,  the  good 
sense  of  mankind  generally  receives  the  wrUing 
without  the  sea),  m  all  the  less  formal  and  less 
important  transactions  of  the  corporate  body. 
All  the  reasons  derived  from  the  corporate 
character,  which  have  been  assigned  for  re- 
quiring the  seal,  are  satisfied  by  the  writing 
without  it. 

The  English  cases  on  this  subject  are  very 
well  summed  up  by  Mr.  Kyd  (p.  259).  The 
result  of  the  whole  appears  to  be,  that  in  Eng- 
land, the  general  rule  is,  that  a  corporation  acts 
and  spealcs  by  its  common  seal,  at  least  so  far 
as  respects  the  appointment  of  officers,  whose 
duties  and  powers  are  important.  In  those 
transactions,  where  the  use  of  the  seal  would 
be  unnecessary,  and  extremely  inconvenient,  it 
is  frequently  dispensed  with;  but  in  all  of  them, 
I  think,  writing  is  indispensable.  In  almost 
every  case  which  I  can  imagine,  there  ought  to 
be,  and  is,  a  record  in  the  corporation  books. 
With  respect  to  the  necessity  or  a  seal,  the  dif- 
ference is  certainly  great  between  ancient  and 
modem  times;  and  between  corporations,  whose 
principal  transactions  respected  land,  and  those 
which  are  commercial  in  their  character.  This 
distinction  may,  and  ought  to  influence  the  use 
of  the  seal,  but  not  the  use  of  writing.  The 
inability  of  a  corporation  aggregate  to  speak  .or 
act  otherwise  than  by  writmg,  is  oonstitational, 
and  must  be  immutable,  unless  it  be  endowed 
by  the  legislature  with  other  qualities  than  be- 
long to  the  corporate  character.  The  English 
cases,  so  far  as  I  have  had  an  opportunity  of 
examining  them,  concur  in  the  principle  that 
a  corporation  aggregate  can  act  only  by  writing. 
A  case  from  4  Barnw.  &  Cresw.  has  been  cited 
at  the  bar,  and  undoubtedly  deserves  attention. 
I  regret  that  it  has  not  been  in  my  power  to  ex- 
amine it.  As  far,  however,  as  I  could  judge 
of  it  from  the  statement  made  at  the  bar,  I  did 
not  think  that  ft  had  overturned  whft  appears 
to  me  to  be  the  settled  law  of  England. 
98*]  *I  will  now  inquire  whether  the  deci- 
sions of  this  court  vary  in  principle  from  Uiose 
of  England. 

Head  &  Amory  v.  The  Providence  Insurance 
Company,  2  Cranch,  127,  was  an  action  on  a 
policy  of  insurance,  which  the  defendants  con- 
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tended  had  been  vacated  by  a  subsequent  agree- 
ment; and  the  validity  of  this  agreement  con- 
stituted the  sole  question  in  the  cause. 

The  plaintiffs  had  proposed  terms  for  vacat- 
ing the  policy,  and  some  communications  bad 
taken  place  through  Brown  &  Ives,  their  cor- 
respondents, which  showed  a  misunderstanding 
between  the  parties,  and  that  mutual  proposi- 
tions had  been  mistaken  by  the  plaintiffs  for  an 
acceptance  of  the  terms  they  had  proposed. 
T^is  produced  a  letter  from  the  plaintiffs,  of 
the  3d  of  September,  1800,  which  was  under- 
stood by  the  defendants,  and  was  considered  by 
the  court,  as  amounting  to  a  renewal  of  propo- 
sitions for  vacating  the  policy.  The  secretary 
of  the  company  delivered  to  Brown  &  Ives,  on 
the  6th  of  September,  the  following  note: 

"Sept.  6th,  1800. 

"As  there  appears  to  have  been  a  misunder- 
standing in  the  business  as  it  respects  the  first 
propositions  of  the  company,  the  directors  are 
willing  to  accede  to  Messrs.  Head  ft  Amory's 
proposition,  viz.,  to  settle  the  policy  on  tlie 
merchandise  at  25  per  cent.,  although  it  was 
their  intention  and  expectation  to  have  both 
policies  included  in  the  settlement.  Messrs. 
Head  &  Amory  will  please  to  forward  the  pol- 
icy, and  have  it  annulled  immediately.  Pre- 
mium due  12-15  September. 

"You  will  please  to  govern  yourself  accord- 
ingly, and  we  will  attend  to  your  wishes." 

This  paper  was  in  the  handwriting  of  the 
secreta'ry,  but  without  signatiue. 

Testimony  was  given  at  the  trial  to  show  the 
usage  of  the  insurance  companies,  to  consider 
an  agreement  to  do  an  act  as  equivalent  to  the 
performance  of  the  act. 

This  paper  was  forwarded  by  Brown  &  Ives, 
on  the  9th  of  September,  to  the  house  of  Head 
&  Amory,  in  Boston,  and  its  receipt  was  ac- 
knowledged by  their  clerks  on  the  12tb,  they 
being  at  the  time  absent.  On  the  17th  of  Sep- 
tember, *the  plaintiffs  wrote  to  Brown  &  [*9t 
Ives,  informing  them  that,  previous  to  thehr 
seeing  the  letter  of  the  9th,  intelligence  was  re- 
ceived of  the  capture  of  the  vessel,  which 
would,  of  course,  prevent  any  farther  negotia- 
tion on  the  subject. 

The  Circuit  Court  determined  that  the  agree- 
ment to  vacate  the  policy  was  complete;  and 
the  jury  found  for  the  defendants.  The  juSg* 
ment  was  brought  before  this  court,  and  was 
reversed;  because  this  informal  paper  did  not 
amotmt  to  an  acceptance  of  the  terms  proposed 
by  the  plaintiffs.  The  act  incorporating  the 
company,  enacted,  "that  policies  of  insurance 
and  other  instruments,  made  and  signed  by  the 
president  of  the  said  company,  or  any  other 
officer  thereof,  according  to  the  ordinances,  by- 
laws," etc,  "shall  be  good  and  effectual,"  etc 
The  court  considered  the  company  as  the  mere 
creature  of  the  incorporating  act,  and  as  being 
capable  of  exerting  its  faniltiea  only  in  the 
manner  which  the  act  authorizes.  This  paper, 
not  beiuK  executed  in  the  form  prescribed  by 
law,  could  not  be  considered  as  the  act  of  the 
company. 

On  the  testimony  of  the  witness  concerning 
usage,  the  court  oteerved,  that  "if  he  was  to 
be  understood  as  stating  than  an  assent  to  the 
formation  or  dissolution  of  a  policy,  if  mani- 
fested according  to  the  forms  required  by  law, 
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Is  w  binding  as  the  performance  of  the  act 
agreed  to  be  done,  it  ia  probable  that  the  {urae- 
tice  he  alludes  to  is  correct.  But  if  he  means 
to  say  that  this  assent  may  be  manifested  by 
parol,  the  practice  cannot  reodve  tiie  sanction 
of  this  court.  It  would  be  to  dispense  with  the 
formalities  required  by  law  for  valuable  pur- 
poses, and  to  enable  these  artificial  bodies  to 
act  and  to  contract,  in  a  manner  essentially 
different  from  that  prescribed  for  them  by  the 
kgislature." 

°'Att  individual,"  the  court  added,  "has  an 
original  oapadty  to  contract  and  bind  himself 
in  sueh  manner  as  he  pleases."  "He  who  acts 
by  another,  acts  by  himself.  He  who  author- 
izes another  to  make  a  writing  for  him,  makes 
it  himself;  but  with  these  bodies,  which  have 
only  a  legal  existence,  it  ia  otherwise.  The  act 
of  incorporation  is,  to  them,  an  enabling  act. 
It  gives  them  all  the  power  they  possess.  It 
100*]  'enables  them  to  contract;  and  when  it 
prescribes  to  them  a  mode  of  eontracting,  they 
mtut  observe  that  mode,  or  the  instrument  no 
more  creates  a  contract  than  if  the  body  had 
■ever  been  incorporated." 

The  court  considered  the  note  of  the  6th  of 
September  "as  a  mere  informal  paper,  which 
might  perhaps  amount  to  notice  of  an  act,  if 
such  act  was  really  performed,  but  which  is 
not  in  itself  an  act  of  any  legal,  obligation  on 
the  company.  That  If  the  proposition  con- 
tained in  the  letter  of  the  Sd  of  September,  had 
been  regularly  accepted,  this  note  might  possi- 
bly have  been  considered  aa  notice  of  that  ac- 
ceptance, but  ia  not  in  itself  an  acceptance." 

I  have  gone  the  more  fully  into  this  case, 
because,  both  the  decision  itself,  and  the  rea- 
soning by  which  it  is  supported,  appear  to  me 
to  apply  throughout  to  the  case  now  before  the 
court. 

This  subject  came  on  to  be  again  considered 
!n  The  Bank  of  Columbia  v.  Pattorson's  Admin- 
istrators, 7  Cranch,  299.  That  was  an  action 
of  assumpsit  brought  by  Patterson's  adminis- 
trators for  work  and  labor  done  by  their  intes- 
tate for  the  bank.  It  was  founded  on  an  agree- 
ment in  writing  between  Patterson  and  "a  duly 
authorized  committee  of  the  directors  of  the 
bank,"  in  their  own  names.  Judgment  was 
given  in  favor  of  the  administrators,  upon 
which  the  cause  was  brought  by  a  writ  of  error 
into  this  court;  and,  among  otiier  objections  to 
the  proceedings  below,  it  was  contended  that 
a  corporation  aggregate  could  not  promise 
otherwise  tban  under  its  seal. 

In  considering  this  objection,  the  court  did 
not  controvert  the  ancient  rule.  But  this  rule, 
if  it  ever  existed  to  the  extent  claimed  by  the 
plaintiffs  in  error,  had  been  relaxed;  and  it 
seems  at  length  to  have  been  established,  that, 
though  corporations  could  not  contract  directly, 
except  under  their  corporate  seal,  yet  they 
might,  by  mere  vote,  or  other  corporate  act, 
not  under  their  corporate  seal,  appoint  an 
agent,  whose  acta  and  contracts,  within  the 
scope  of  his  authority,  would  be  binding  on 
the  corporation.  It  being  conceded  that  the 
committee  were  authorized  to  make  agree- 
ments, there  could  be  no  doubt  that  a  con- 
tract made  by  them  in  the  name  of  the  corpora- 
101*]  tion  would  be  "binding  on  the  corpora- 
tion. But  as  this  promise  ia  made  in  their  own 
•  Ii.  ed. 


names,  if  the  principle  stopped  here,  the  reme- 
dy wtnild  be  only  aminst  uie  committee. 

The  court  procee£  to  consider  it  as  a  sound 
rule  of  law,  that  wherever  a  corporation  is  act- 
ing within  the  scope  of  the  legitimate  purposes 
of  its  institution,  all  parol  contracts  made  by 
its  authorized  agents  are  express  promises  vt 
the  corporation. 

In  applying  this  rule  of  law  to  the  case  then 
under  consi&ration,  the  court  reviewed  the 
evidence  from  which  the  jury  might  legally  in- 
fer "that  the  corporation  had  adopted  the  con- 
tracts of  the  committee,  and  had  voted  to  pay 
the  whole  sum  which  should  become  due  under 
the  contracts,  and  that  the  plaintiffs*  intestate 
had  accepted  the  engagement." 

The  Bank  of  Columbia  v.  Patterson's  Admin- 
istrators differed  from  the  case  of  The  Provi- 
dence Insurance  Company  v.  Head  &  Amory 
in  two  essential  circumstances.  The  contract 
which  was  sustained  against  the  bank  was 
made  through  the  instrumentality  of  a  legally 
constituted  agent;  that  which  the  insurance 
company-attempted  to  set  up,  purported  to  be 
a  direct  contract  between  the  company  and  the 
plaintiffs  in  the  cause.  In  the  case  of  The 
Bank  of  Columbia,  the  court  said:  "At  length 
it  seems  to  have  been  established,  that  thoueh 
they  (corporations)  could  not  contract  directfy, 
except  under  their  corporate  seal,  yet  they 
mighty  by  mere  vote,  or  other  corporate  act, 
not  under  their  corporate  seal,  appoint  an 
agent,  whose  acts  and  contracts,  within  the 
scope  of  his  authority,  would  be  binding  on  the 
corporation." 

The  obligation  on  which  this  suit  was  insti- 
tuted, if  it  be  an  obli^tion,  purports  to  be  a 
direct  contract  between  the  bank  and  the  indi- 
viduals who  signed  the  instrument.  It  ia  not 
alleged  that  any  agent  was  authorized  to  act 
for  the  bMik. 

Another  very  easential  difference  between  the 
two  cases  cited  from  Cranch  is  thia:  In  that  of 
The  Providence  Insurance  Company,  the  corpo- 
ration attempted  to  set  up  aa  agreement, 
which,  if  it  existed,  was  in  ita  own  possession. 
It  claimed  to  imply  that  an  act  had  been  per- 
formed by  itself,  *the  evidence  of  which  [*10a 
was  ia  its  own  possession,  and  might  be  pro* 
duced.   The  court  disallowed  this  implication. 

In  the  case  of  The  Bank  of  Columbia,  as  in 
that  of  the  insurance  company,  the  act  to  be 
implied  was  an  act  performed  by  the  corpora- 
tion in  its  own  office,  without  witnesses,  the 
evidence  of  which  remained  in  its  own  posses- 
sion; but  it  was  set  up  against,  not  by  the  cor- 
poration. The  court  was  not  of  opinion  that 
the  suit  could  be  maintained  without  the  exist- 
ence of  this  act.  No  such  idea  is  indicated. 
On  the  contrary,  the  language  of  the  opinion 
shows  very  dearly  that  the  act  was  necessary. 
If,  in  order  to  charge  the  bank,  it  was  neces- 
nary  that  the  corporation  should  have  "adopt- 
ed the  contracts  of  the  committee,"  and  should 
have  "voted  to  pay  the  whole  sum  which  should 
become  due  under  the  contracts."  The  court 
enumerates  circumstances  which  were  deemed 
sufficient  to  justify  a  jury  in  implying  against 
the  corporation  that  the  bank  had  performed 
these  acts. 

In  the  case  at  bar,  the  milt  it  Inoug^t  by  the 
corporation,  and  the  oorporaidoii  aska  the  court 
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to  imply  that  it  has  performed  those  acts  which 
are  neoesury  to  the  validity  of  the  bond  on 
which  it  sues,  although  the  evidence  of  its 
having  performed  them  is  in  Its  own  posses - 
sion. 

Fleckner  t.  The  Bank  of  the  United  States,  8 
Wheat.  Rep.  338,  was  a  writ  of  error  to  a 
judgment  given  by  the  court  of  the  United 
States  for  the  district  of  Louisiana,  in  favor  of 
the  bank,  in  a  suit  instituted  against  Fleckner 
on  A  note  givm  by  him,  and  indorsed  to  the 
Bank  of  the  United  States  by  the  president, 
directors  and  company  of  the  Planters'  Bank 
of  New  Orleans,  through  their  cashier,  as  their 
agent.  One  of  the  errors  alleged  in  the  pro- 
ceedings of  the  court  below  was,  that  the  cash- 
ier of  the  Planters'  Bank  had  no  authority  to 
make  the  transfer.  The  authority  was  given 
by  a  vote  of  the  board  of  directors  to  the  presi- 
dent and  cashier,  and  the  act  itself  was  after- 
wards afiirmed  by  an  instrument  of  writing  un- 
der the  corporate  seal.  It  was  contended  that 
the  original  vote,  empowering  the  president 
and  cashier  to  perform  the  act,  ought  to  have 
been  a  power  under  the  corporate  seal.  In  no- 
103*]  ticing  this  objection,  *the  court  said; 
"Whatever  may  be  the  original  correctness  of 
this  doctrine  as  applied  to  corporations  existing 
by  the  common  law,  in  respect  even  to  which 
it  has  been  certainly  broken  in  upon  in  modem 
times,  it  has  no  application  to  corporations 
created  by  statute,  whose  charters  contemplate 
the  business  of  the  corporation  to  be  transact- 
ed exclusively  by  a  special  body  or  board  of 
directors.  And  the  acts  of  such  body  or  board, 
evidenced  by  a  written  vote,  are  as  completely 
binding  upon  the  corpoi-ation,  and  as  complete 
authority  to  their  agents,  as  the  most  solemn 
acts  imosr  the  eorponte  seal." 

The  court  then  proceeded,  in  a  very  elaborate 
and  well  digested  opinion,  to  maintain  that  the 
indorsement  was  within  the  official  duty  of  the 
cashier,  that  it  was  within  the  original  power 
given  to  the  president  and  cashier,  and  that, 
were  this  otherwise,  it  was  sanctioned  by  the 
concluding  act  under  the  corporate  seal.  The 
whole  of  this  cas^  as  of  the  two  preceding 
cases,  turns  upon  the  idea  that  a  writing,  in 
due  form,  on  the  part  of  the  corporation,  is 
indispensable  to  the  validity  of  it«  contracts. 

According  to  the  decisions  of  the  courts  of 
England,  then,  and  of  this  court,  a  corporation, 
unless  it  be  in  matters  to  which  the  maxim  de 
minimus  non  curat  lex  applies,  can  act  or 
speak,  and,  of  course,  contract,  only  by  writing. 
This  principle,  which  seems  to  be  an  essential 
ingredient'  of  its  very  being,  has  been  main- 
tained by  all  t)ie  judges  who  have  ever  db- 
cussed  the  subject.  Upon  this  principle,  and 
the  authority  of  these  cases,  I  have  supposed 
that  a  corporation  cannot  receive  and  assent 
to  a  deed  of  any  description,  unless  this  assent 
be  expressed  regularly  in  writing.  It  ought  to 
be  entered  on  the  books  of  the  corporation. 

The  counsel  for  the  plaintiffs  in  error  insist, 
that  the  proof  offered  in  the  Circuit  Court  was 
sufHdent  to  establish  the  full  execution  of  the 
bond;  and  they  support  this  proposition  upon 
principle,  upon  convenience,  upon  usage,  and 
upon  the  authority  of  cases  decided  in  the  dif- 
ferent states  of  the  Union. 

It  is,  we  are  told,  a  general  rule  that  accept- 
ance by  a  corporation  is  •  fact  which  may  be 
S6« 


proved  before  »  jury,  and  the  acceptance  of  a 
new  charter  ia  mentioned  to  illustrato  the  rule. 

*  Without  question,  acceptance  is  a  [*104 
fact,  and  is  to  be  proved  before  a  jury;  but  the 
inr]niry  is,  by  what  evidence  may  it  be  proved  ? 
I  have  supposed  that  it  must  be  proved  by  tes- 
timonjr  which  shows  that  the  corporation  has 
acted  in  the  form  in  which  alone  it  is  capable 
of  acting;  that  It  has  expressed  its  acceptance 
in  the  mode  in  which  such  a  being  is  capable  of 
expressing  it.  I  xeoeive  readily  the  case  put  of 
the  acceptance  of  a  new  charter  as  an  apt  illus- 
tration of  the  principle  we  are  investigating, 
and  should  be  surprised,  indeed,  if  a  new  char- 
tor  were  to  be  accepted  without  a  vote  of  ac- 
ceptance entered  upon  the  record.  The  case  cit- 
ed from  1  Term  Rep.  676,  does  not  appear  to 
me  to  sanctitm  the  doetrine  it  is  adduced  to 
support. 

We  are  tM,  too,  that  there  was  never  a  time 
when  a  corporation  might  not  take  by  a  deed 
poll.  But,  if  this  be  admitted,  I  cannot  per- 
ceive its  influence  on  the  case.  A  deed  poll  is 
in  writing,  and  there  is  the  same  necessity  that 
its  acceptance  should  be  evidenced  by  writing 
as  if  it  were  an  indenture.  The  general  asser- 
tion which  we  find  in  all  the  books,  that  a  cor- 
poration can  take  only  by  deed— that  is,  as  I 
understand  it,  that  the  act  of  toking  must  be 
by  deed— applies  as  well  to  oonveyanoes  by 
deed  poll  as  by  indenture. 

We  have  been  also  referred  to  a  Ume  anteriOT 
to  writing,  and  are  asked  how  corporations 
then  acquired  property! 

We  have  no  Knowledge  of  such  a  time.  Since 
Europe  was  subdued  and  civilised  by  the  arms 
and  literature  of  Rome,  the  science  of  writi^, 
though  rare,  has  never  been  entirely  lost.  & 
much  of  it  as  remained  was  found  most  gen- 
erally in  corporate  bodies.  If  the  corporation 
was  not  entirely  ecclesiastical,  which  in  early 
times  was  most  frequent,  yet  there  can  be  lit- 
tle reason  to  doubt  their  having,  among  them 
selves,  or  being  able  to  command,  a  scribe.  Be 
this  as  it  may,  the  earliest  information  we 
have  on  the  subject  tells  us  that  corporations 
aggr^to  oould  only  take  or  grant  by  deed, 
under  their  corporate  seaL  Even  when  land 
passed  from  man  to  man  by  livery,  a  eorporm- 
tion  could  not  so  grant  or  take.  Livery  could 
not  be  made  by,  or  to,  a  corporation  aKKg^te, 
because  they  are  personal  acts,  and  it  is  an  im- 
personal  being.  These  acts  were  to  be  per- 
formed 'through  the  agency  of  an  in-  [*105 
dividual  having  a  power  to  perform  them  un- 
der the  corporate  seal. 

We  are  also  told  that  the  title  of  the  bank  to 
the  ground  purchased  for  a  banking  house,  and 
to  all  mortgages  taken  for  the  security  of  its 
debts,  will  be  put  in  hazard  by  the  principle 
which  I  have  endeavored  to  maintain;  that  it  b 
probable  not  a  single  conveyance  will  stand  the 
test  by  which  the  defendant  in  error  proposes 
to  try  its  validity,  and  that  the  usage  is,  to  re- 
ceive and  deposit  them  among  the  papers  of 
the  institution  without  taking  any  notice  of 
them  on  its  records. 

I  can  scarcely  suppose  it  possible  that  so 
loose  a  practice  can  have  prevailed.  I  cam 
scarcely  suppose  it  possible  that,  on  pointo  of 
such  vital  importance,  and  of  such  rare  occur- 
rence, the  plain  requisites  of  law  can  hare 
been  so  entirely  disregarded.   Deeds  of  mort- 
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^g«,  as  well  as  of  ground  for  necessary  build- 
ings, are  conveyances  of  laqda,  and  if  any  one 
le^al  proposition  is  laid  down  without  a  sin^e 
•exception,  it  is  this,  that  a  corporation  aggre- 

fLte  cannot  take  lands  otlwrwise  than  by  deed, 
o  me  it  would  appear  very  incautious  to  take 
such  conveyancea  otherwise  than  as  is  pre- 
scribed in  the  books,  that  is,  by  appointing  an 
■attorney  under  the  corporate  seu  to  receive 
them;  but,  however  this  may  be,  I  eui  scarce- 
ly suppose  it  possible  that  an  act  so  easily  per- 
formed  as  to  enter  their  assent  in  their  own 
twoka,  should  be  habitually  neglected.  That 
the  current  business  of  the  bank  should  some- 
times want  the  requisite  forms,  might  be  ex- 
<used,  but  that  the  same  failure  should  take 
place  in  single  transactions,  which  seldom  take 
place,  and  are  yet  of  great  importance;  seems 
Xo  me  to  be  scarcely  possible.  I  should  not  be 
inclined  to  act  j|u£eially  on  the  presumption 
"that  the  fact  exists.  If  it  does,  the  mischief 
may  be  corrected  by  correcting  the  practice. 

The  counsel  for  the  plaintiff  rely  very  much 
•on  the  cases  which  have  been  decided  in  the 
states  of  PennaylTania*  New  York,  and  Mhsa- 
■chuaetts. 

In  the  case  mentioned  at  the  bar,  from  Fenn> 
«7lvania,  a  demurrer  was  filed  to  a  plea  in  bar 
•of  the  action  on  a  cashier's  bond,  which  brought 
up  the  very  question  in  oonsideration  before 
this  court.  The  argument  was  opened  by  the 
106*]  counsel  'for  the  plaintiff,  but  he  stopped 
in  the  midst  of  it,  and  withdrew  his  demurrer 
"without  submitting  the  point  to  the  court. 

The  cases  in  New  York  have  not,  I  think, 

fjne  farther  than  The  Bank  of  Columbia  v. 
atterson's  Administrators.  Those  of  Massa- 
chusetts have,  I  admit,  gone  the  full  length  for 
-which  the  plaintiffs  contend,  and  the  point  is 
probably  settled  in  that  state.  It  would  be 
presumptuous  in  me  to  place  my  understanding 
of  those  decisions  in  opposition  to  that  of  pro- 
fessional gentlemen  from  that  state,  but  to  me 
it  seems,  that  even  there  the  doctrine  has  not 
Iwen  uniformly  maintained.  Bigelow's  Digest 
•of  Massachusetts  cases  contains  this  passage; 
""Aggregate  corporations  cannot  make  a  parol 
•contract,  unless  by  the  intervention  ■  of  some 
Agent  or  attorney  duly  authorized  by  a  corpo- 
rate vote  to  contract  on  their  part,  because 
■there  is  no  other  way  in  which  they  can  ex- 
press their  assent."  He  cites  7  Mass.  Kep. 
102,  in  which  Chief  Justice  Parsons  said: 
~"We  cannot  admit  that  a  corporation  can  make 
4t  parol  contract  untess  by  the  intervention 
•of  some  agent  oi  attorney  duly  authorized  to 
contract  on  their  oart.** 

In  The  Kssex  I'umpike  Company  t.  Collins, 
8  Mass.  Bep.  233,  the  court  said:  "Af^e- 
Kate  corporations  cannot  contract  without  vote, 
because  there  is  no  other  way  in  which  they 
can  express  their  assent.'* 

In  the  case  of  Hayden  v.  The  Middlesex 
Turnpike  Corporation,  10  Mass.  Rep.  397,  the 
work  for  which  the  action  was  brought  was 
performed  on  the  road.  The  committee  ap- 
pointed to  contract  for,  and  superintend  it, 
was  frequently  present  while  it  was  going  on, 
and  directed  the  workmen.  Of.her  directors 
were  also  present,  and  one  of  them  swore  that 
"he  supposed  the  work  to  be  going  on  by  order 
of  the  directors.  But  the  contract  was  not  in 
t^xpct  ennformity  with  the  written  authority 
«  Ik  ed. 


under  which  the  committee  acted.  A  verdict 
taken  tor  the  plaintiff,  subject  to  the  opinion 
of  the  court,  yna  set  aside,  and  the  court  said, 
*^o  individual  member  can  represent  the  cor- 
poration in  their  aggregate  capacity,  but  in 
consequence  of  their  consent.  The  requisite 
evidence  of  this,  at  common  law,  was  a  deed 
under  the  seal  of  the  corporation.  Aggregate 
corporations,  established  'by  statute,  [*107 
are  not  restricted  to  that  formality.  They 
have  power  given  them  to  order  their  affairs, 
and  to  appdnt  and  employ  agents  by  votes,  or 
in  such  other  manner  as  the  corporation  may 
by  their  by-laws  appoint."  Again:  "Nor  can 
a  parol  declaration,  made  to  the  corporators  at 
a  corporate  meeting,  by  any  individual,  amount 
to  a  contract  between  such  individual  and  the 
corporation." 

Ill  The  Proprietors  of  the  Canal  Bridge  t. 
Gordon,  1  Pick.  Bep.  297.  the  court  decided, 
that  a  corporation  could  be  bound  without  a 
vote,  by  implication  from  corporate  acts.  This, 
however,  was  in  a  suit  brought  against  a  cor- 
poration, and  attended  with  circumstances  ex- 
tremely well  calculated  to  strengthen  every 
presumption  against  them.  The  corporation 
might  have  passed  the  vote,  though  it  was  not 
in  the  power  of  the  plaintiff  to  produce  it,  and 
their  aota  afforded  the  strongest  probability  in 
fevor  of  the  impUoation  that  they  had  passed 
it.  I  should  not  consider  this  case  as  conclu- 
sive evidence  that  the  same  court  would  have 
drawn  the  same  inference  from  the  same  cir- 
cumstances, in  a  case  in  which  the  corporation 
was  plaintiff.  But,  in  the  case  of  The  Inhabi- 
tants of  the  First  Parish  in  Sutton  t.  Cole,  the 
corporation  was  plaintiflt  and  the  validity  of 
an  mtry  into  land  was  one  of  the  points  made 
in  the  cause.  Hie  corporation  had  appointed 
two  agents  for  the  purpose,  but  the  entry  waa 
made  by  one  only.  This  entry  was  held  to  be 
made,  not  In  pursuance  of  the  authority,  but  it 
was  also  held,  that  the  action  brought  by  the 
corporation  was  a  ratification  of  the  entry. 
This  I  admit  to  be  a  decision  expressly  in 
point.  But,  thinking  it  a  case  in  opposition  to 
the  whole  course  of  decisions  in  England,  as 
well  as  in  this  court,  and  not  supported  by  de- 
dsions  in  other  states,  or  by  a  long  course  of 
decisions  even  in  the  state  of  Bbssachusetta,  I 
should  not,  perhaps,  highly  respectable  as  it 
undoubtedly  is,  and  as  I  certainly  think  it, 
haive  felt  myself  warranted  in  yielding  to  it, 
had  it  even  been  known  to  me. 

It  has  been  contended,  that  the  act  of  Con- 
gress incorporating  the  bank,  does  not,  in 
terms,  require  that  it  shall  keep  a  record  of  its 
proceedings;  and  from  this  omission,  it  has 
'been  inferred,  that  a  record  is  unnec-  t*108 
essary.  I  eannot  assent  to  the  correctness  of 
this  inference. 

When  a  being  is  created  without  the  organs 
of  speech,  and  endowed  only  with  the  faculty 
of  communicating  its  will  by  writing,  we  need 
not  look  in  the  laws  given  by  its  creator  for  a 
prohibition  to  speak,  or  a  mandate  to  write. 
These  are  organic  laws  which  it  is  compelled 
to  observe.  If  we  find.  In  the  act  of  its  crea- 
tion, an  enumeration  of  duties  and  powers 
which  are  to  be  performed  and  exercised  by 
writing,  it  is  evidence  that  the  creator  con- 
sidered it  as  certain  that  the  creature  would 
write,  and  that  the  evidence  of  its  conformitv 
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to  the  will  of  the  creator  would  be  found  in 
writing.  It  is  equivalent  to  a  declaration  that 
it  shaU  act  by  writing. 

Let  the  ehartw  be  examined  with  thit  princi- 
ple in  our  minds. 

The  8th  section  empowers  the  stockholders 
to  choose  directors  for  the  management  of  their 
affairs,  but  does  not  require  that  the  election 
shall  be  evidenced  by  writing.  It  is  to  be  be- 
lieved that  Congress  could  luive  intended  that 
an  act,  on  whicn  all  the  operations  of  the  cor- 
poration depended,  which  mi^bt  be  contro- 
verted in  evray  action  it  should  institute,  might 
rest  upon  the  uncertain,  and,  perhaps,  contra- 
dictory recollection  of  the  individuals  who  were 
jiresent. 

The  fairness  of  an  election  may  be  contested; 
the  mode  of  voting  is  prescribed  by  law.  Can 
it  be  that  Congress  supp<»ed  no  provision  was 
made  which  secured  written  testimony,  by 
which  such  contests  mij^t  be  tried) 

The  directors  are  to  elect  one  of  their  body 
as  president;  is  no  record  to  be  kept  of  this 
election  T  Can  we  presume  so  much  careless- 
ness in  Congress,  as  to  suppose  it  possible  that 
matters  of  such  consequence  should  be  left  to 
the  loose  proof  which  the  memory  of  individ- 
uals might  furnish  T  The  act  prescribes  the 
notice  which  shall  be  given  of  the  time  and 
place  of  holding  the  elecUon;  and  adds,  "it 
shall  be  lawful  for  such  election  to  be  then 
and  there  made."  The  legality  of  the  election 
depends  on  time  and  place.  Did  Congress  mean 
that  these  facts  should  rest  on  memory? 

The  10th  section  empowers  the  directors,  for 
109*]  the  time  being,  *to  appoint  officers,  and 
to  allow  them  a  compensation;  and  to  exercise 
such  other  powers  for  the  well  governing  of 
the  officers  of  the  corporation,  as  shall  be  pre- 
scribed by  its  laws.  '  May  all  these  acts  be 
found  only  in  the  frail  memory  of  individuals! 

The  4tli  rule  of  the  fundamental  articles  pro- 
vides, that  not  less  than  seven  directors,  of 
whom  the  president,  or  some  person  deputed 
by  him,  shall  be  one,  shall  constitute  a  board 
for  the  transaction  of  business;  but  there  is  no 
clause  in  the  charter  requiring  a  board.  Can 
it  be  pretended,  that  not  less  than  seven  direc- 
tors may  make  a  board,  and  yet,  that  the  direc- 
tors may  act  without  being  assembled  as  a 
board?  Congress  has  not  thought  it  necessary 
to  forbid  their  acting  otherwise  than  as  a 
board,  beoaosa  the  whole  law  of  eorporatiens 
forbids  it. 

In  the  event  of  making  unlawful  loans,  the 
directors  are  made  personally  responsible;  but 
those  are  exempted  who  were  absent,  or  who 
dissented  from  the  resolution  or  act  whereby 
the  same  was  so  contracted  or  created. 

No  clause  in  the  charter  directs  that  loans 
•hall  be  created  only  by  writing.  The  bond  of 
the  debtor  may  be  said  to  be  sufficient.  Yet 
this  clause  is  obviously  drawn  in  the  idea,  that 
all  the  proceedings  on  the  subject  wduld  neces- 
sarily be  in  writing.  The  absentees  and  dis- 
sentients are  excused.  How  is  this  absence  or 
dissent  to  be  proved?  Is  it  to  depend  on  vague 
and  uncertain  memory? 

The  same  observations  apply  to  the  limita- 
tions and  restrictions  which  are  found  in  the 
9th  and  lOth  rules  of  the  fundamental  articles. 

The  13th  rule  declares,  that  semi-annual  divi- 
dends shall  be  made,  but  does  not  direct  that 
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they  shall  be  declared  in  writing.  May  tbe 
baiuc  so  manage  its  affairs  that  no  trace  aS 
these  dividends  shall  be  found  on  its  books? 

The  16th  rule  declares,  that  no  stockholder, 
unless  he  be  a  citizen  of  the  United  States, 
shall  vote  in  the  choice  of  directors,  but  does 
not  direct  that  written  lists  shall  be  taken. 
May  they  he  dispensed  with?  Is  the  question 
who  has  voted,  to  depend  on  recollection  solely? 

The  23d  section  subjects  tbe  books  of  the 
eorooration  to  the  inspection  of  a  committee  of 
either  house  of  Congress.  *But  there  is  [*116 
no  clause  in  the  charter  which  directs  the  cor- 
poration  to  keep  any  books.  May  this  be  set  up 
as  an  excuse  for  not  opening  booica  containing 
their  transactions  for  the  inspection  of  a  com- 
mittee of  Congress? 

How  are  we  to  account  for  all  these  strange 
omissions?  Strange  and  unaccountable  they 
would  certainly  be,  on  an^  other  hypothesis, 
than  that  the  utw  of  its  being,  required  that  it 
should  speak  and  act  by  writing.  Aware  of 
this,  Congress  did  not  deem  it  necessary  to  en- 
join upon  it,  that  it  should  act  in  the  only 
mode  in  which  its  organs  enabled  it  to  act,  and 
that  it  should  abstain  from  what  its  organs  did 
not  enable  it  to  do. 

It  may  be  sud,  that  although  certain  things 
ought  to  appear  in  writing,  it  is  not  necessary 
that  all  the  transactions  of  a  bank  should  so 
appear;  and  the  assent  of  the  directors  to  the 
bonds  given  by  their  cashiers,  need  not  appear. 
Such  grave  acts  or  omissions  as  may  justify 
the  suing  out  a  scire  facias,  to  vacate  the  char- 
ter, ought  to  be  evidenced  by  their  records; 
but  such  imimportant  acts  as  taking  bonds 
from  their  officers,  need  not  appear.  These 
may  be  inferred. 

I  do  not  concur  in  this  proptwition.  I  neither 
admit  the  distinction  which  has  been  alleged, 
nor  do  I  admit  that  the  bond  of  a  caaliier  is  to 
be  classed  with  unimportant  transactions.  Con- 
gress has  not  prescribed  the  intrinsic  import- 
ance which  shall  entitle  any  transaction  of  a 
bank  to  a  place  on  its  record,  but  has  legielated 
on  the  idea  that  a  record  of  its  proceedings  will 
be  kept  And  if  such  a  distinction  could  be 
found,  tlie  bonds  of  officers,  intrusted  with  all 
the  money  of  the  bank,  are  among  the  most  in- 
teresting of  its  duties.  Congress  has  manifest- 
ed this  opinion  by  enacting,  tha,t  "Each  cashier 
or  treasurer,  before  he  enters  upon  the  duties 
of  his  office,  shall  be  required  to  give  bond, 
with  two  or  more  sureties,  to  the  satisfaction  of 
the  directors,  in  a  sum  not  less  than  $50,000. 
with  a  condition  for  his  good  behavior,  and  the 
faithful  performance  of  nis  duties  to  the  cor- 
poration." 

Congress,  then  considered  the  bonds  to  be 
given  by  the  cashiers  as  a  subject  of  real  Im- 
portance;  and  Congress  was  right  in  this  opin- 
ion. It  requires  very  little  knowledge  of  the 
interior  of  banks,  to  know  that  the  interests  of 
the  stock -holders  *are  committed,  to  a  ['111 
very  great  extent,  to  these  and  other  offic^^rs. 
It  was,  and  ought  to  have  been,  the  inteBtkm 
of  Congress  to  secure  the  government,  wht^ 
took  a  deep  interest  in  this  institution,  and  to 
secure  individuals,  who  embarked  their  for- 
tunes in  it,  on  the  faith  of  government,  as  far 
as  possible,  from  the  malpractice  of  its  officer*. 
One  of  the  means  employed  for  this  purpose  im 
the  bond  required  from  the  oaahier.   Are  tte 
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direeten  at  liberty  to  dispenae  with  this  requi- 
aitiont   I  think  tiiiey  are  not. 

Should  a  committee  of  Coogress,  on  inspect- 
ing ttie  IkxAs  of  tbe  corporation,  find  the  cash- 
iers were  acting  without  bonds,  would  not  such 
gross  negligence,  such  utter  disregard  of  the 
positive  mandate  of  the  law,  furnish  serious 
cause  for  a  scire  facias  to  vacate  the  charter? 

It  has  been  urged,  that  the  rule  for  which 
the  defendants  cont^d,  would  break  in  upon 
all  the  usages  of  the  bank,  invalidate  all  tiie 
notes  they  have  diseounted,  and  destroy  their 
liability  for  deposits. 

I  do  not  think  so.  I  do  not  profess  to'  under- 
stand banking  operations;  but  I  thinlc  the 
counsel  for  ths  defendants  has  plainly  shown, 
that  not  a  single  note  is  discounted,  without 
evidence,  in  writing,  on  the  note  itself,  or  on 
the  books  of  tlie  bank,  or  on  both.  It  is  ad- 
mitted that  the  official  acts  of  the  officers  of 
the  bank  are  binding,  and,  of  course,  written 
memorandums,  made  by  such  officer,  in  pursu- 
ance of  orders  of  the  board,  whether  on  the 
note  itself,  or  in  a  book,  is  a  corporate  act,  is 
written  evidence  of  such  order  of  the  board  of 
directors,  as  the  writing  imports.  The  counsel 
for  the  defendant  has,  I  think,  shown  from 
"the  rules  and  regulations  for  conducting  the 
business  of  the  Bank  of  the  United  States,"  as 
well  as  from  the  practice  under  those  rules, 
that  all  transactions  of  that  diaracter  are,  as 
they  ought  to  be,  in  writing.  He  has  shown 
also,  conclusively,  as  I  think,  that  full  provi- 
sion is  made  both  for  general  and  special  de- 
posits; and,  in  my  judgment,  every  difiBcuIty 
of  this  description  is  removed  by  the  23d  rule, 
which  shows  that  a  regular  record  is,  as  it 
ought  to  be,  kept  of  all  the  proceedings  of  the 
board  of  directors.  So  much  of  Uiat  rule  as 
apj^es  to  Uiis  subject  is  in  these  words: 

"The  proceedings  of  the  board  of  directors, 
112*]  when  conducting  *tiieir  business  as  a 
deliberative  body,  shall  be  governed  by  the  fol- 
lowing articles: 

"1st.  When  the  president  takes  the  chair,  the 
members  shall  take  their  seats. 

"2d.  The  minutes  of  the  preceding  meet- 
ing shall  be  read  before  the  board  proceeds  to 
any  other  business ;  and  no  debate  shall  be  ad- 
mitted, nor  question  taken  at  audi  reading,  ex- 
eept  as  to  errors  and  inaccuracies.  The  state 
of  the  bank  shall  then  be  read,  and  the  dis- 
counts  settled." 

The  board,  then,  does  act  as  a  deliberative 
body,  and  does  keep  a  minute  of  its  proceed- 
ings, which  are  to  he  read  over  and  corrected. 
On  what  subject  does  the  board  deliberate,  if 
not  on  the  measures  which  are  to  be  taken  for 
the  security  of  its  debts,  and  on  the  sufficiency 
of  the  sureties  in  the  bonds  given  by  the  offi- 
cers who  have  the  management  of  its  funds? 
Most  especially  is  it  bound  to  deliberate  on  the 
bonds  to  be  given  by  the  cashiers  of  the  bank. 
This  is  a  subject  on 'which  the  directors  are 
particularly  commanded  to  exercise  their  judg- 
ment by  one  of  the  fundamental  articles  of  the 
constitution  of  the  corporation.  That  article 
requires,  that  "each  cashier  or  treasurer,  be- 
fore he  enters  upon  the  duties  of  his  office, 
sliall  be  required  to  give  bond,  with  two  or 
more  snreties,  to  tiie  satisfaction  of  the  direc- 
tors, in  the  sum  of  $60,000,  with  a  condition," 
etc.  Is  sot  the  sufficienigr  of  this  bond,  then, 
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most  especially  a  subject  for  deliberationl  If 
it  be,  how  is  uiis  deliberation  to  be  conducted? 
The  rules  prescribe  the  mode  with  precision, 
and  go  so  fir  as  to  direct,  that  "at  the  request 
of  any  two  of  the  board,  the  names  of  the 
members  who  make  and  second  a  motion,  shall 
be  entered  on  the  minutes."  The  bond  must 
be  offered,  and  the  question  ought  to  be  put, 
and  must  be  put,  whether  it  shall  be  accepted. 
The  acceptance  is  necessary  to  the  completion 
of  delivery,  and  is  the  tmly  proof  which  can 
be  given  of  that  fact,  unless  it  be  delivered  to 
an  attorney,  previously  appointed  by  a  board 
to  receive  it.  Acceptance,  undoubtedly  in- 
cludes approbation,  but  is  the  deliberate  act  of 
the  board,  and  must  appear  in  their  minutes. 
If  it  must,  a  copy  of  those  minutes  is,  in  a  suit 
brought  by  the  bank,  the  only  admissible  evi- 
dence of  the  fact. 

*I  think  it  worthy  of  remark,  that  [*113 
among  these  rules  and  regulations,  not  one  is 
found  which  ordains  that  a  record  shall  be 
kept,  in  which  tlie  proceedings  of  the  directors 
shall  be  inserted.  They  are  framed  upon  the 
idea  that  one  must  be  kept.  We  find  them 
speaking  of  the  minutes,  as  if  their  existence 
was  indispensable,  and  need  not  be  prescribed. 
Imitating  the  charter,  in  this  respect,  it  was 
deemed  unnecessary  to  ordain  that  a  being 
should  write,  whose  or^nization  gave  it  not 
the  means  of  transacting  business  otherwise 
than  by  writing. 

The  counsel  for  the  plaintiffs  has  sought  to 
escape  the  almost  insuperable  difficulties  which 
must  attend  any  attempt  to  maintain  the  prop- 
osition that  a  corporation  aggregate  can  act 
without  writing,  by  insisting  that  the  directors 
are  not  the  corporation,  but  are  to  be  consid- 
ered merely  as  individuals  who  are  its  agents. 

If  this  proposition  can  be  successfully  main* 
tained,  it  becomes  a  talisman,  by  whose  magic 
power  the  whole  fabric  wliich  the  law  has 
erected  respecting  corporation  is  at  once  dis- 
solved. In  examining  it,  we  encounter  a  diffi- 
culty in  the  commencement.  Agents  are  con- 
stituted for  special  purposes,  and  the  extent  of 
their  power  is  prescribed,  in  writing,  by  the 
corporate  body  itself.  The  directors  are  elected 
by  the  stockholders,  and  manage  all  their  af- 
fairs, in  virtue  of  the  power  conferred  by  the 
election.  The  stoekholders  impart  no  author- 
ity  to  them,  except  by  electing  them  as  direc- 
tors. But,  we  are  told,  and  are  told  truly,  that 
the  authority  is  given  in  the  charter.  The 
charter  authorizes  the  directors  to  manage  all 
the  business  of  the  corporation.  But  do  they 
act  as  individuals,  or  in  a  corporate  character? 
If  they  act  as  a  corporate  body,  then  the  whole 
law  applies  to  them  -  as  to  other  corporate 
bodies.  If  the^  act  as  individuals,  then  we 
have  a  corporation  which  never  acts  in  its  cor- 
porate character,  except  in  the  instances  of 
electing  its  directors,  or  instructing  them.  The 
corporation  possesses  many  important  powers, 
and  is,  as  a  corporation,  f>o  perform  many  im- 
portant acts,  scarcely  one  of  which  is  to  be 
performed  in  a  corporate  character.  They  are 
all  to  be  performed  by  agents,  acting  as  indi- 
\'idua]8,  under  general  powers  conferred  by  ttie 
charter. 

*It  cannot  escape  notice,  that  this  [*114 
rule,  it  it  be  one,  would  apply  to  almost  all 
corporations  aggrwate,  and  would  abolish  the 
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distinction  which  has  been  tak^n  between  those 
which  act  by  an  individiial,  and  those  which 
act  by  an  aggre^te  of  persons.  The  first 
partakes  of  the  qualities  of  a  sole  corporation, 
the  lust  of  a  corporation  aggregate. 

This  rule  would  apply  to  almost  every  cor- 
ration  a^reeite  wnich  exists,  or  which  ever 
B  existea.  The  exceptions  are  the  very  few 
in  which  all  Uie  members  are  active,  or  in 
which  the  corporation  acts  hy  a  single  indi> 
-ridual  who  is  its  head.  All  others  act  by 
boards  usually  described  in  the  charter.  If 
the  president  and  directors  of  the  Bank  of  the 
United  States  act  as  individuals  then  it  would 
seem  that  the  managers  of  every  other  cor- 
poration, being  in  like  manner  created  by 
charter,  and  being  in  like  manner  empowered 
by  charter  to  transact  all  the  affairs  of  the  cor- 
poration, would  likewise  act  as  individuals, 
and  the  whole  doctrinee  of  tin  law  upon  the 
subject,  would  find  nothing  to  which  they  are 
Applicable. 

But  these  doctrines  grow  out  of  adjudged 
cases,  and  courts  have  always  considered  those 
ofiBcial  agents,  whose  powers  are  described  in 
the  charter,  and  who  act  collectively,  as  acting 
in  a  corporate  character.  The  idea  has,  I  be- 
lieve, never  before  been  suggested,  that  their 
acta  were  to  be  treated  as  the  acts  of  indi- 
viduals. They  do  not  appear  as  individual 
acts;  they  are  not  in  the  name  of  individuals, 
but  of  the  corporate  body.  In  all  the  cases 
which  have  come  before  this  court  that  of  The 
Bank  of  Columbia  v.  Patterson's  Administra- 
i»rs  as  well  as  all  others  directors  are  consid* 
■ered  as  acting  in  their  corporate  character.  In 
the  cases  in  England,  where  the  bank  of  Eng- 
land has  been  a  par^,  and  in  all  others,  the 
same  view  lias  always  been  taken  of  the  sub- 
ject. 

The  president  and  directors  form,  by  the 
charter,  a  select  body,  in  which  the  general 
powers  of  the  corporation  are  placed.  This 
tx>dy  is,  I  think,  the  acting  corporation;  and, 
according  to  the  4th  article  of  the  fundamental 
rules,  seven  of  them,  including  the  president, 
or  the  director  deputed  by  the  president,  are 
necessary  to  constitute  a  board.  The  act  of  the 
major  part  of  the  board  is  the  act  of  the  whole, 
and  binds  the  corporation;  but  this  act  must 
115<*]  on  general  *prindple8,  be  done  at  one 
And  the  same  time,  and  at  a  regular  meeting 
held  for  ttie  purpose.  Eyd.  Corp.  309.  Its 
Talidity  depends  on  the  legal  constitution  of 
the  board,  and  on  its  being  the  act  of  the  body. 
These  essential  requisites  must  be  shown;  and 
to  show  them,  the  board  must  keep  a  record 
of  its  proceedings.  Were  the  by-laws  silent 
on  the  subject,  this  would  be,  as  I  think,  ren- 
dered indispensable  by  the  fact  that  it  is  the 
act  of  a  corporation  aggregate. 

If  there  must  be  a  record  of  their  proceed- 
ings, and,  even  were  this  necessity  not  abso- 
lute,- if  the  t^-laws  show  that  there  is  one,  it 
follows  that  Uiis  record,  not  the  oral  testimony 
of  the  members,  or  of  bystanders,  must  prove 
their  acts.  Their  acceptanoe  of  any  deeed,  or 
their  assent  to  any  contract,  if  it  be  their  own 
set,  must  appear  on  this  record;  if  it  be  by 
agents,  authorized  for  the  purpose,  the  vote 
giving  the  authority  must  aj^ear  in  like  mau- 
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The  6th  article  of  the  fundamental  rules  di- 
rects, that  "each  cashier  or  treasurer,  befora 
he  enters  upon  the  duties  of  his  office,  shall  ba 
required  to  give  bond,  with  two  or  more  sure- 
tied,  to  the  satisfaction  of  the  directors,  in  a 
sum  not  less  than  $50,000,  with  a  condition," 
etc. 

As  the  bond  is  to  be  given  before  the  cashier 
enters  upon  the  duties  of  his  oflice,  it  must  be 
given  before  he  can  rightfully  perform  any 
official  act;  and  it  will  be  admitted,  that  the 
sureties  to  an  official  bond  are  responsible  only 
for  the  official  acts  of  the  officer.  This  bond 
cannot-be  given  till  it  is  received,  for  they  are 
different,  and  equally  necessary  parts  of  one 
and  the  same  act;  but,  if  it  coutd,  the  law 
specially  requires  that  it  shall  be  "to  the  satis- 
faction of  the  directors."  The  "satisfaction" 
must  be  as  to  the  sufficiency  of  tiie  sureties,  for 
the  amount  of  the  penalty  is  fixed  by  law. 
This  is  a  subject  on  which  the  judgment  of  the 
directors  must  be  exercised,  and  it  can  be  ex- 
ercised only  at  a  regular  meeting  of  a  board, 
legally  constituted.  This  must  appear  by  the 
record.  Any  opinion  given  otherwise,  is  the 
opinion  of  individual  members,  but  is  not  the 
corporate  omnton  of  the  board,  is  not  a  cor- 
porate act  oinding  on  the  corporation,  or  of 
which  the  corporation  can  avail  itself. 

It  appears  to  me  that  the  bond  must  be  re- 
ceived and  approved  by  the  board  before  the 
cashier  can  regularly  perform  any  official  act. 
This  reception  and  approbation  are  "re-  ['llfl 
quired  by  the  law  which  enables  the  corpora- 
Uon  to  act.  They  cannot  be  dispensed  with. 
That  th^  have  been  performed  must  be  proved 
or  presumed.  If  they  have  been  .performed, 
tiiey  are  upon  record,  for  the  very  act  of  per- 
formance places  them  upon  record.  Tliis  rec- 
ord, or  an  authentic  copy  of  it,  must,  ac- 
cording to  the  rules  of  evidenee,  he  prodaced, 
that  it  may  prove  itself. 

May  its  existence  be  presumed  in  this  easel 

The  corporation,  which  claims  this  presump- 
tion, keeps  the  record,  and  is  now  in  possession 
of  it,  if  it  exists.  No  rule  of  evidence  is  more 
familiar  to  the  profession,  than  that  a  paper 
cannot  be  presumed  under  such  circumstances. 

I  have  stated  the  view  which  was  taken  1^ 
the  Circuit  Court  of  ^s  case.  I  have  only  to 
add,  that  the  law  is  now  settled  otherwise  per- 
haps to  the  advancement  of  public  conven- 
ience. I  acquiesce,  as  I  ought,  in  the  decision 
which  has  been  made,  tiioi^  I  eould  not  con- 
cur in  it. 

Judgment. — This  cause  came  on,  etc.  On 
consideration  whereof,  it  is  ordered  and  ad- 
jud^,  that  there  was  error  in  the  Circuit 
Court  in  rejecting  the  evidence  offered  by  the 
plaintiffs  in  the  first  bill  of  exceptions  stated, 
and  not  suffering  the  same  to  go  to  the  jury  in 
support  of  the  issues  joined  in  the  case;  and 
also,  that  there  was  error  in  the  said  court  in 
rejecting  the  evidence  offered  by  the  plaintiffs 
in  the  second  bill  of  exceptions,  and  not  suf- 
fering the  same  to  go  to  the  jury  in  support 
of  the  same  issues;  this  court  being  of  opin- 
ion that  the  evidence  was  admissible  in  favor 
of  the  plaintiffs,  notwithstanding  there  was 
no  record  of  any  approval  of  the  bond  stated 
in  said  bills  of  exceptions  by   the  board 
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«f  direotort  of  the  bank  aforesaid,  and  that 
the  plaintiffs  were  at  liberty  to  prove  the  fact 
«f  such  approval  hy  the  said  board,  hj  pre- 
sumptive evidence,  in  the  same  way  and  man- 
ner as  such  fact  might  be  proved  in  the  case  of 
private  persons  not  acting  as  a  corporation,  or 
AS  the  agents  of  a  corporation.  And  it  is 
further  ordered  and  adjudged,  that  for  the 
error  aforesaid,  the  judgment  of  the  said  Cir- 
-cuit  Court  be,  and  hereby  is,  reversed  and  an- 
nulled, and  that  the  same  be  remanded'  to  the 
mid  Cinmit  Court,  with  direcUoiw  to  award  a 
Yoiire  faefas  de  novo. 


117"]    ['Oonatitational  Law.  Practice.] 
WILLIAMS  V.  NORBia 


Under  the  26tb  seetioo  of  the  Judlelqrr  act  of 
1788,  c  20,  where  tbe  constraetlon  of  anv  clause  In 
the  constltutloB,  or  any  statate  of  the  United 
States,  Is  drawn  In  question.  In  any  salt  In  a  state 
■court,  the  decision  must  be  against  the  title  or 
right  set  up  by  the  party  under  such  clause  of  the 
«oastitutlon  or  statute,  or  this  court  has  oo  ap< 
pellate  Jurisdiction  In  the  case.  It  Is  not  sufll- 
■deot  that  the  construction  of  the  statate  was 
drawn  In  question,  and  that  the  decision  was 

ffiln8t  the  title  of  the  party ;  It  must  appear  that 
title  depended  upon  the  statate. 
Where,  in  such  a  case,  the  valldltr  irf  a  statute 
<tt  any  state  Is  drawn  In  question,  upon  the  ground 
•of  Its  belne  repuniant  to  the  constitution  of  the 
United  States,  and  ttie  decision  has  been  In  faror 
•ot  its  validity.  It  Is  necessary  to  the  exercise  of 
the  appellate  Jnrlsdietlon  of  this  court,  that  it 
«houtd  distinctly  appear  that  the  title  or  right  of 
-the  party  depended  upon  the  statute. 

The  opinion  of  the  court,  or  the  reasons  glTen 
for  Its  judgment  (unless  In  the  case  of  Instrnc- 
'Uoa,  to  the  Jury,  spread  upon  the  record  by  a 
bill  of  exceptions),  form  no  part  of  the'  record 
within  the  meaning  of  the  aoove  2Sth  section. 
Nor  are  tbev  made  a  part  of  the  record  In  Ten- 
nessee, by  the  local  law  of  that  state,  requiring 
-the  Judges  to  file  their  oplhlons  in  wrltlnjg  among 
"the  papers  In  the  cause. 

No  ordns  In  the  state  court,  after  the  removal 
of  the  record  Into  tbis  court  (not  made  by  way 
•ot  amendment,  but  Introdocluff  new  matter),  can 
'he  brought  Into  the  record  here.  The  cause  mast 
be  heattl  and  determined  upon  the  record  It 
stood  when  removed. 


THIS  cause  was  aif^ued  by  Mr.  White  and 
tSr.  Eaton  for  the  plaintiff,*  and  by  Hr. 
Benton  and  iSx.  Polk  for  the  defendant.* 


Mr.  Chief  Justice  Marshall  delivered  the 
opinion  of  the  court: 

This  is  a  writ  of  error  to  a  judgment  ren- 
118*]  dered  in  the  'highest  court  for  the 
atate  of  Tennessee!  consequently  this  court 


l^Mlller  V.  Nlcholle,  4  Wheat  Rep.  Sll. 

2. — Martin  v.  Hooter,  1  Wheat.  Rep.  304 :  Inglee 
V.  Coolldge.  2  Wheat.  Rep.  868 ;  Launsse  v.  Barker, 
3  Wheat  Hep.  M7. 


oaa  exercise  no  other  juristUction  in  the  case 
than  is  given  by  the  S6th  sectimi  of  the  judi- 
ciary act. 

The  counsel  for  the  plaintiff  in  error  con- 
tend, Ist.  That  an  act  of  (Congress  has  been 
drawn  into  question  in  the  State  Court,  and 
that  the  decision  has  been  against  that  act. 

2d.  That  an  act  of  the  ic^lature  of  Ten- 
nessee, which  impairs  the  obhgation  of  a  con- 
tract, has  been  uawn  into  question,  and  that 
the  decision  has  been  in  favor  of  the  party 
claiming  under  that  act. 

As  preliminary  to  a  consideration  of  these 
points,  it  is  necessary  to  inquire  whether  some 
additional  papers  which  have  been  brought  up 
by  a  certiorari  constitute  a  part  of  the  record. 
'Hiese  papers  are,  the  opinion  of  one  of  the 
judges,  which  is  supposed  to  have  been  deliv- 
ered and  filed  as  the  opinion  of  the  court  that 
decided  the  eausa;  and  some  proceedings  which 
took  phue  In  the  same  oourt  after  the  record 
had  been  removed  into  this  court  by  writ  of 
error.  , 

1.  Is  the  opinion  a  part  of  the  record  T 

As  a  general  proposition,  every  gentleman  of 
the  pro^ssion  will,  without  hesitation,  answer 
this  question  in  the  negative.  An  opinion  not 
given  to  the  jury,  pronounced  after  a  verdict 
was  rendered,  and»  consequently,  having  no 
inflnenoe  on  that  verdict,  which  states  merely 
the  course  of  reasoning  wliich  conducted  the 
court  to  its  judgment,  may  explain  the  views 
and  motives  of  the  court,  but  does  not  form  a 
part  of  its  judgment,  and  cannot  constitute  a 
part  of  the  record. 

The  counsel  for  the  plaintiff  does  not  eon- 
tend  for  the  general  principle,  but  insists  that 
an  act  of  the  legislature  of  Tennessee  makea 
the  opinion  of  a  part  of  the  record  in  the  courts 
of  that  state. 

An  set  passed  In  the  year  1809,  *^  establish 
circuit  courts,  and  a  supreme  court  of  errors 
and  appeals,"  enacts  "that  the  judges  of  the 
court  of  errors  and  appeals,  as  well  as  the  Cir- 
cuit Court  judges,  shall,  as  to  the  decisions  on 
all  material  points,  file  their  opinions  in  writ- 
ing among  the  papers  of  the  cause  in  which 
such  opinion  may  be  given  within  ten  days 
from  the  delivering  of  uie  sama" 

*This  sentence  amounts  to  no  more  [*119 
than  a  provision  that  the  opinion  of  the  judns 
shall  appear,  and  shall  be  preserved  with  uie 
other  papers;  but  does  not  make  that  opinion  a 
part  of  what  is  technically  denominated  "the 
record,"  more  than  the  other  papers  in  the 
cause  among  which  it  is  filed.  Depositions, 
and  exhibits  of  every  description,  are  papers 
in  the  cause,  and,  in  one  sense  of  the  word, 
form  a  part  of  the  record.  In  some  states  they 
are  recorded  by  direction  of  law.  But,  in  a 
jury  cause,  they  constitute  no  part  of  the 
record  on  which  the  judgment  of  an  appellate 
court  is  to  be  exercised,  unless  made  a  part  of 
it  by  bill  of  exceptions,  or  in  some  other  man- 
ner reeogiuzed  by  law.  But  the  plaintiffs  re* 


Nora. — As  to  the  Jurisdiction  of  the  Supreme 
Coart  of  the  United  States,  when  aUtute  or  con- 
stitution of  United  States  Is  drawn  In  question. 
See  note  to  Hartln  v.  Hunter's  Lessee,  1  Wheat 
304 ;  Houston  r.  Moore,  3  Wheat.  433  ;  Cohens  v. 
VIrfrinIa,  6  Wheat  264;  note  to  Olbboos  v.  Ogden. 
«  Wheat.  448 ;  Sneed  v.  WlsUr,  8  Wheat  6S0. 

See  also  the  followlaa: 
«  Ii.  ed. 


Am.  Ins,  Co.  T.  Cotton,  1  Pet.  545 ;  Ross  v.  Bar 
land,  I  Pet  655 ;  Satterlee  v.  Matthewson,  2  Pet. 
380 :  Weston  v.  Charleston,  2  Pet.  463 ;  Jackson  v. 
I^mpUne,  3  Pet.  288 ;  Menard  r.  Apasia,  S  Pet. 
505 :  HIckle  Starke,  1  Pet  98 ;  Satterlee  v.  Mat- 
tbewaon,  2  Pet.  409 :  Wilson  v.  Blackbird  Co.  2 
Pet  2{w;  Harris  v.  Dennle.  8  Pet  292:  Darls  v. 
Fadurd,  6  Pet  41 ;  Smith  v.  Hnnter,  7  Bow.  738.. 
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lies  on  tbe  sneeeeding  Bentence  tm  making  the 
opinions  of  the  judges  a  part  of  the  record. 
'Hiat  sentence  is  in  these  words:  "And  where 
a  writ  of  error  shall  be  allowed  to  reverse  the 
judgment  of  any  circuit  court,  in  any  cause, 
the  clerk  thereof  shall  send  a  transcript  of  the 
opinion  of  the  judge  to  the' Court  of  Errors  and 
Appeals,  with  the  balance  of  the  record  tn  the 
cause  properly  certified."  it  is  contended  that 
the  words  "milance  of  the  record"  show  the 
intention  of  the  legislature  that  the  ppinion  of 
the  jud^  shall  constitute  a  part  of  that  whidi 
is  technically  the  record. 

The  capacity  of  a  legislature  to  control  the 
proceedings  of  courts  is  not  questioned,  and  if 
ita  will  be  unequivocally  declared,  that  will 
must  be  obeyed;  but,  in  construing  a  law,  im- 
plications are  not  to  be  drawn  from  careless 
expressions,  which  would  produce  unreason- 
able results,  and  subvert  the  usual  course  of 
legal  proceedings.  Can  the  opinion  of  the 
judge  introduce  any  fact  into  the  cause  T  Where 
a  judgment  is  rendered  on  a  special  verdict, 
for  example,  can  be,  by  an  opinion  filed  ten 
days  afterwards,  control  the  facts  found  in 
that  verdictT  Or  can  he,  by  anything  inserted 
in  hia  opinion,  warrant  any  legal  inferences 
which  the  verdict  itself  would  not  justify,  or 
in  any  manner  change  the  legal  effect  of  the 
finding!  If  the  opinion  cannot  produce  these 
results,  for  what  purpose  is  it  introduced  into 
the  record? 

It  can  be  introduced  for  no  other  purpose 
than  to  suggest  to  the  Superior  Court  those 
130*]  arguments  which  might  otherwise  'es- 
cape its  notice,  which  operated  in  producing 
the  judgment,  and  which,  in  the  opinion  of  the 
legislature,  ought  to  be  weighed  by  the  Supe- 
rior Court,  before  that  judgment  should  be  re- 
versed or  affirmed.  If  the  judgment  should  be 
correct,  although  the  reasoning  by  which  the 
mind  of  the  judge,  was  conducted  to  it  should 
be  deemed  nnsonnd,  that  judgment  would  cer- 
tainly be  affirmed  in  the  Superior  Court.  We 
cannot,  therefore,  imply  from  the  loose  expres- 
sion which  has  been  cited,  so  extraordinary  a  re- 
sult, as  that  the  opinion  of  the  court,  filed 
after  judgment,  as  an  argument,  should  be 
considered  as  a  part  of  what  is  technically  de- 
nominated the  record,  or  should  be  a  supple- 
ment to  the  verdict.  In  the  present  case,  the 
opinion  which  was  filed  has  been  inspected, 
and  seems  to  have  been  founded  on  a  construc- 
tion o£  the  laws  of  the  state,  urithout  calling 
into  question  the  constitution  of  the  United 
States  or  any  act  of  Congress.  This,  however, 
is  not  relied  on,  because,  as  has  been  stated, 
the  opinion  has  no  other  influence  on  the  cause 
than  it  would  have  had  if  published  in  a  book 
of  reports. 

If  the  court  could  have  doubted  on  the  proper 
construction  of  this  section,  the  fact  that  it  has 
never  been  understood  in  the  courts  of  the 
state,  in  the  sense  for  which  the  counsel  for  the 
plaintilT  in  error  now  contends,  would  be  con- 
clusive on  the  question.  It  is  also  not  entirely 
unworthy  of  remark,  that  so  much  of  the  sec- 
tion as  requires  the  judges  of  the  Circuit  Court 
to  file  their  opinions  in  writing,  was  repealed 
before  the  judgment  in  this  case  was  pro- 
nounced; consequently,  that  part  of  the  section 
which  contains  the  words  by  which  tiie  doubt 
was  created,  form  no  longer  a  part  of  the  law. 
572 


The  certiorari  has  also  brou^t  up  a  supple- 
mental  record,  which  contains  a  motion  made 
in  the  State  Court  by  the  plaintiff  in  error,  aft- 
er the  cause  bad  been  removed  into  this  court, 
to  amend  the  record  or  entries  of  the  judgment, 
by  inserting  the  questions  which  were  decided 
by  the  judges.  The  rea8<ms  for  and  against 
this  motion  are  spread  npon  the  record;  and 
the  facts  which  would  give  jurisdiction  to  this 
court,  are  asserted  by  the  one  party  and  denied 
by  the  'other.  The  court  took  time  for  [*131 
advisement,  and  does  not  appear  to  hare  granl;- 
ed  or  rejected  the  motion. 

This  court  is  decidedly  of  opinion  that  no 
orders  made  in  the  court  of  the  state  after  the 
removal  of  the  record  into  this  court  by  writ  of 
error,  not  made  by  way  of  amendment,  but  in- 
troducing new  matter,  conld  be  brought  into 
it,  or  could  In  any  manner  affect  it.  The  cause 
must  be  tried  on  the  record  as  it  stood  when 
removed,  not  upon  the  subsequent  proceedings, 
which  were  pressed  in  the  state  court  after  its  '  ■ 
final  judgment  was  given.  In  the  present  case, 
nothing  is  before  the  court  but  the  original 
record. 

That  record  exhibits  a  caveat  against  the 
issuing  of  a  grant  on  a  survey,  made  for  the 
def<>iidant,  and  assigns  various  causes  why  it 
should  not  be  issued.  The  plaintiff  claimed 
under  a  patent  from  the  state  of  Tennessee; 
and  the  caveat  was  the  proper  process  to  con- 
test the  right  of  the  defendant.  On  the  trial,  a 
jury,  in  pursuance  of  the  act  of  the  legislature 
of  that  state  of  1807,  ch.  1,  sec  8,  was  "im- 
paiuled  and  sworn,  for  finding  such  facts  as 
are  material  to  the  cause,  and  not  agreed  on  by 
the  parties."  The  jury  found,  Ist,  that  on  the 
3d  day  of  May,  1784,  Ezekiel  Norris  made  his 
entry  in  the  office  of  John  Armstrong,  entry, 
taker  of  western  lands,  reciting  the  words  of 
the  entry.  In  the  mar^,  the  following  words 
are  inserted,  "detained  for  nonpayment/* 

2d.  That  on  the  18th  of  November,  1815,  a 
duplicate  warrant  of*survey  was  issued  by  the 
commissioner  of  West  Tennessee  to  the  said 
Norris,  a  copy  of  which  is  annexed. 

3d.  The  3d  fact  is,  that  the  entry  was 
special;  and  the  4tb,  that  the  tract  of  land 
which  the  entry  called  to  adjoin  was  notorious. 

5th.  That  the  original  warrant.  No.  2047,  to 
Ezekiel  Norris,  issued  and  was  filed  in  the 
comptroller's  ofBee  of  North  Carolina,  without 
any  indorsement  thereon;  thmt  it  was  detained 
for  non-payment.  The  copy  of  the  warrant  is 
found,  and  is  incomplete,  being  without  the  - 
signature  of  John  Armstrong,  the  entry-taker. 

The  cavcatee  required  the  jury  to  find,  as  a 
fact,  that  the  purchase  money  was  paid  by 
Norris,  and  that  the  memorandum  in  the 
margin,  "detained  for  non-payment,"  was  a 
•fraudulent  entry.  The  jury  refuse  to  [*ias 
find  this  fact,  and  in  its  stead,  find,  "that  it  is 
not  proved  to  them  that  the  consideration,  at 
the  rate  of  £10  per  hundred  for  every  hundred 
acres,  for  the  entry  of  the  said  Ezekiel  Norris, 
in  question,  was  duly  paid  to  John  Armstrong, 
entry-taker,  etc.,  and  that  afterwards  it  was 
falsely  and  fraudulently  inserted  in  the  margin 
of  the  entry-book  containing  said  entry,  and 
opposite  to  the  same,  by  some  person,  Met^ed 
for  non-payment."* 

The  act  of  North  Carolina,  whidi  authorised 
entries  to  be  made  in  John  Armstrong's  offioe. 
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oontaiiu  the  foDowing  enactment:  That  every 
person  claiming,  before  he  shall  be  entitled  to 
enter  a  claim  for  any  of  the  said  lands,  shall 
pay  into  the  hands  of  the  ontry-taker  at>  the 
rate  of  £10  in  specie,  or  in  speeie  certificates  at 
their  nominal  ralne,  etc.,  ur  every  hundred 
acres  so  entered. 

The  19th  section  directo  every  entry-taker 
within  the  state,  to  make  out  and  deliver  to 
the  surveyor,  on  or  before  the  first  day  of  April 
and  the  first  day  of  October  annually,,  the  war- 
rants for  the  several  entries  (which  are  not  dis- 
puted) made  in  his  office,  with  an  indorsement 

Srescribed  by  law,  showing  the  number  and 
ate  of  the  en^. 

The  CSrcuit  Court  for  the  county  of  Unooln 
decided  that  Williams,  the  caveator,  had  the 
better  right.  This  judgment  was  carried  to 
the  Court  of  Errors  and  Appeals  by  writ  of  er- 
ror, where  it  was  reversed,  and  the  eaveat  dis- 
missed. 

That  judgment  is  now  before  this  court;  and 
in  considering  it  we  are  confined  to  the  inquiry, 
whether  tiie  record  shows  any  mia construction 
of  an  act  of  Congress,  or  of  ue  constitution  of 
the  United  States. 

In  1789,  North  Carolina  ceded  her  western 
territory  to  the  United  States,  reeerving  to  her- 
self the  ri^ht  of  perfecting  titles,  in  all  cases 
where  entries  bad  been  made  according  to  law. 

Under  this  reservation,  several  acts  were 
passed,  directing  warrants  of  survey  to  be  is- 
sued on  entries  made  in  John  Armstrong^  of- 
fice, where  the  purchase  money  had  b«n  or 
should  be  paid. 

In  1796,  Tennessee  was  erected  into  a  state. 
In  1803,  North  Carolina  entered  into  a  compact 
laS']  with  the  state  of  "Tennessee,  in  which 
the  former  ceded  to  the  latter  the  power  to 
issue  grants,  and  perfect  titles  to  all  claims  of 
land  lying  in  the  said  state,  which  power  had 
been  reserved  to  herself  by  North  Carolina,  in 
her  acts  ceding  her  then  western  territory  to 
the  United  States.  This  compact  was  assented 
to  by  Congres. 

In  1806,  Congress  passed  an  act,  ceding  to 
the  state  of  Tennessee  all  the  rights  of  Congress 
to  lands  lying  east  and  north  of  a  line  de- 
scribed in  the  act. 

The  land  in  controversy  is  within  the  terri- 
to|^  thus  ceded  b^  Congress. 

If  any  stipulation  in  the  compact  between 
North  Carolina  and  Tennessee  could  have  af- 
fected the  controversy  between  Williams  and 
Norris,  it  must  have  been  because  the  title  of 
Norris  came  within  the  reservation  made  by 
the  state  of  North  Carolina  in  her  act  of  ces- 
sion to  Congress.  That  reservation  was  the 
subject  of  the  compact.  As  the  controversy 
was  not  between  two  persons,  claiming  under 
North  Carolina,  but  between  a  person  claiming 
under  North  Carolina,  and  one  claiming  under 
the  state  of  Tennessee,  and  the  decision 
was  in  favor  of  the  title  set  up  under  North 
Carolina,  we  cannot  perceive  how  that  decision 
can  be  considered  as  a  violation  of  the  compact. 
North  Carolina  stipulates  that  titles  should  be 
issued  by  the  sta^  of  Tennessee  for  lands  to 
which  there  were  valid  claims  under  her  laws, 
mnd  for  which  patents  might  have  been  issued 
by  her,  had  the  compact  not  been  made.  If 
the  title  of  Norris  wu  valid,  according  to  the 
«  L.  ed. 


laws  of  North  Carolina,  then  the  decision  in 
his  favor  is  in  pursuance  of  the  compact;  if  it 
was  not  valid,  according  to  those  laws,  then  the 
case  is  not  within  the  compact.  In  either  view 
of  it,  the  compact  has  not  been  violated. 

The  act  which  gives  the  sanction  of  Congress 
to  this  agreement,  also  cedes  to  Tennessee  a 
large  territory,  comprehending  the  lands  in 
controversy.  This  cession  is  made  on  several 
conditions,  one  of  which  respects  all  existing 
claims  to  lands  under  the  state  of  North  Caro- 
lina. Its  operation  is  understood  to  be,  so  far 
as  it  can  afi'ect  the  case  now  before  the  court, 
precisely  the  same  with  that  of  the  compact  be- 
tween tne  two  states.  The  same  observations 
"apply  to  it  as  were  applied  to  that  in-  [*134 
strument.  The  title,  for  the  benefit  of  which 
it  was  intended,  if  it  has  any  influence  in  the 
case,  has  prevailed.  Consequently,  neither  the 
compact  between  the  states,  nor  the  act  of  Con- 
gress which  assents  to  that  contract,  and  which 
confers  on  the  state  of  Tennessee  the  power  to. 
perfect  titles  in  the  district  of  country  which 
comjndiends  the  lands  in  oonbroversy,  cui  have 
been  violated. 

A  point  of  rather  more  difficulty  remains  to 
be  considered.  It  is  contended  that  the  valid- 
ity of  a  statute  of  tho  state  of  Tennessee  has 
been  drawn  into  question  in  this  case,  on  the 
ground  of  its  bein^  repugnant  to  the  constitu- 
tion, and  the  dedsion  nas  been  in  &vor  of  its 
validity. 

The  act  supposed  to  be  nneonstitntional  Is, 
"an  act  for  the  relief  of  Ezekjel  Norris." 

It  is  not  stated  in  the  record  that  the  consti- 
tutionality of  this  act  was  drawn  in  question; 
and  the  25th  section  of  the  judiciary  act  de- 
clares, that  "no  error  shall  be  assigned  or 
regarded,  but  such  as  appears  on  the  face  of  the 
record,  and  immediately  respects  the  before- 
mentioned  questions  of  validity,  or  construction 
of  the  said  eonstitution,"  etc.  The  case  of 
Miller  v.  Nicholls,  4  Wheat.  Rep.  311,  has  been 
relied  on  to  prove  that  it  is  not^  necessary  to 
the  jurisdiction  of  the  court  that  the  record 
should,  in  terms,  state  a  misconstruction  of  the 
act  of  Congress,  or  that  it  was  drawn  in  ques- 
tion. It  is  sufficient  to  give  the  court  jurisdic- 
tion, that  the  record  should  show  that  an  act 
of  Congress  was  applicable  to  the  case. 

The  case  of  HiUer  v.  Nicholls  was  a  daim 
filed  by  Mr.  Dallas,  the  attorney  of  the  United 
States,  for  a  sum  of  money  brought  into  a  state 
court  of  Pennsylvania  to  be  disposed  of  hy  the 
court.  The  money  belonged  to  a  debtor  of  the 
United  States,  who  was  also  indebted  to  the 
state  of  Pennsylvania.  The  court  decreed  the 
money  to  the  state,  in  pursuance,  it  is  pre- 
sumed, of  an  act  of  the  legislature,  giving  the 
state  a  preference.  The  ease  was  brought,  by 
writ  of  error,  into  this  court,  upon  the  auc- 
tion that  the  judgment  was  in  violation  of  the 
act  of  Congress,  which  gives  priority  to  the 
United  States  in  all  cases  of  insolvency.  This 
court  dismissed  the  writ  of  error,  because,  the 
fact  of  •insolvency  not  having  been  ['125 
shown,  it  did  not  appear  from  the  record  that 
the  act  of  Congress,  or  the  constitutionality  of 
the  state  law,  was  drawn  into  question.  The 
court  added,  that  the  reeord  need  not  state,  in 
terms,  a  misconstruction  of  the  act  of  Congress, 
or  that  it  was  drawn  in  question.  - 
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The  act  of  Congress  applin  to  every  insol- 
vent debtor  of  the  United  Statea,  and  gives 
them  priority  aa  to  all  the  property  of  the 
debtor  which  he  poasesaed  when  the  insolvency 
took  place;  but  it  applies  only  to  cases  of  in- 
solvency. Had  the  record  shown  that  this  was 
a  case  of  iusolveney,  so  that  the  act  of  Congress 
applied  to  it,  that  aet  must  have  been  miaeon- 
aCraed,  or  its  obligati<nk  denied,  when  the  court 
decreed  the  money  to  the  state  of  Pennsyl- 
vania; and  the  court  was  of  opinion  that  the 
act  could  not  have  been  evaded  by  the  omisdon 
to  refer  to  it  in  the  judgment,  or  to  spread  H  on 
the  record. 

To  apply  the  principle  of  thai  caae  to  this,  it 
wilt  he  necessary  to  ahow  that  the  title  of  Nor- 
ria  depmded  cm  the  act  paaaed  in  his  favor  by 
the  legislature  of  Tennessee,  and  that  the  aet 
was  repugnant  to  the  constitution. 

That  act  ia  in  these  words:  "Be  it  enacted,** 
etc.,  "that  the  commissioner  of  West  Tennes- 
see be,  and  he  is  hereby  authorized  to  issue  to 
Ezekiel  Norris,  certificates  or  warrants  to  the 
amount  of  2,280  acres,  being  the  amount  of  two 
entries.  No.  2046  for  100  acres,  and  No. 
2047  for  1,280  acres,  on  which  no  warranta  or 
snuits  were  Issued;  provided  tiiat  the  said 
Esekiel  Norris  shall  produce  sufficient  evidence 
to  the  said  commiaaioner  that  the  consideration 
for  said  entries  was  paid,  and  that  no  warrant 
or  grant  ever  issued  on  said  etatries." 

When  thia  act  passed,  a  patent  had  been 
granted  by  the  state  of  Tennessee  to  the  plain- 
tiff in  error,  comprehending  a  part  of  the  land 
ocmved  by  the  entry  of  Noma.  If  its  effect 
was  to  annul  that  patent,  and  to  give  a  new 
title  to  Norris,  the  act  would  come  within  the 
de^ion  of  this  court  in  the  case  of  Fletcher  v. 
Peek,  as  a  law  impairing  the  obligation  of  con- 
tracts. In  determining  whether  such  was  its 
effect,  it  is  necessary  to  inquire  whether  Nor- 
ria's  entry  was  absolutely  void,  or  gave  an  in- 
ISt*]  ai^ent  title,  capable  of  being  'carried 
into  grant,  fff  the  punhase  money  was  paid, 
tile  entry  was  Talid.  If  not  paid,  the  entry 
mii^t  be  void,  or  only  voidable.  The  words  of 
the  set  under  which  it  was  made  have  been 
dted,  and  may  admit  of  either  construction. 
It  is  a  question  for  the  legislature  and  courts  of 
the  state,  and  its  decision  in  one  way  or  the 
other  would  not  be  repugnant  to  the  constitu- 
tion of  the  United  States.  It  is  apparent  that 
the  l^slature  of  North  Carolina  has  not  con- 
sidered these  entries,  where  the  purchase  money 
was  not  paid  at  the  time,  aa  being  absolutely 
Told,  but  has  auppoaed  them  to  be  capable  of 
being  perf^eted,  and  carried  Into  grant,  aa  the 
l^islatnre  might  dlreet. 

In  1794  the  comptroller  waa  directed  to  issue 
warrants  in  all  cases  In  which  the  purchase 
money  had  been  paid. 

In  1796  it  was  enacted  that  no  grants  should 
issue  on  warrants  on  entries  made  in  John 
Armstrong's  office,  unless  it  should  appear  by 
Armstrong's  hooka,  or  other  sufficient  testi- 
money,  that  the  purchase  money  had  been  paid. 
The  next  succeeding  aeetion  of  the  same  aet  au- 
thoriaing  any  person  entitled  to  such  entry  to 
pay  into  the  treaaury  the  amount  or  balance  of 
the  purchase  monejr,  upon  whieh  a  warrant  may 
be  issued. 
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In  1798  the  legislature  appointed  eommis- 
sionera  to  investigate  the  frauds  suggested  to 
have  been  committed  in  the  Secretary's  office, 
and  directed  that  no  grant  should  issue  on  war- 
rants obtained  on  entries  which  the  commu- 
sioners  might  deem  fraudulent. 

The  act  of  1799,  ch.  7,  sec  16,  directs  war- 
ranta to  issue  on  all  entries  where  the  requisttea 
of  the  law  have  been,  or  shall  be,  complied 
with. 

The  legislation  of  North  Carolina,  to  the  year 
1803,  proceeds  upon  Uie  idea  that  the  entries 
nutde  m  John  Armstrong's  office,  for  which  the 
purchase  money  bad  not  been  paid,  were  not 
absolutely  void,  but  might  be  made  good  by 
paying  the  purchase  mone^,  or  such  part  of  it 
aa  remained  due.  The  n^t  seems  to  havo 
been  considered  aa  preseired  and  suspended 
until  the  purchase  money  should  be  paid.  Ib 
this  state  of  things,  the  power  of  perfecting 
titles,  which  had  been  retained  by  North  Caro- 
lina in  her  cession  act,  was  transferred  to  Ten- 
nessee, on  condition  that  titles  'should  ['127 
be  perfected,  or  entries  made,  under  the  laws 
of  that  state,  according  to  the  requisites  of 
those  lawa. 

In  1806,  e.  1,  see.  45,  the  l^slature  of  Ten- 
nessee appointed  commissioner*  to  dedde  od 
the  validity  of  entries,  with  directions  to  adndt 
no  warranta  on  entrie*  made  in  Jcdin  Arm- 
strong^ office,  if  it  may  appear  to  the  said  com- 
missioners that  the  purchase  money  has  not 
been  paid. 

By  the  act  of  1807,  c  20,  sees.  26  and  29,  it  ia 
enacted,  that  where  it  shall  appear  to  either 
of  the  commissioners  that  entries  have  been 
made  in  John  Armstrong's  office,  on  which  the 
purchase  money  has  been  paid,  in  whole  or  in 
part,  warrants  may  issue  for  so  much  lands  aa 
has  been  paid  for.  But  it  is  provided,  that  the- 
person  exUMting  aueh  claim  shall  prodnoe  m 
oerUfleate  from  tiw  comptroller  of  North  Caro- 
lina, showing  what  sum  was  paid  on  the  sakl 
entry.  This  act  waa  continued  in  force  till  the 
let  of  Januaty,  1816.  In  October,  181&.  an  aet 
passed,  directing  that  there  should  be  one  eora- 
miasioner  in  Eut,  and  one  in  West  Tennessee, 
each  of  whom  should  exercise  the  powers  which 
had  been  vested  in  commissioners  by  the  act  of 
1806. 

We  do  not  understand  that  the  propriety  or 
obligatifm  of  these  acts  has  ever  been  questioned 
by  the  courts  of  either  North  Carolina  or 
Tennessee.  We  do  not  understand  that  the 
courts  of  either  state  have  ever  questioned  the 
Ic^slative  construction  of  the  act,  opening  the 
office  in  which  thia  entry  was  made.  That  con- 
struction ia,  that  entries  received  by  John  Ann- 
strong,  though  not  accompanied  by  the  pur- 
chase money,  were  not  absolutely  void,  but 
would  become  valid,  should  the  purchase  money 
be  afterwards  paid;  and  that  such  proof  of  pay- 
ment might  be  received  as  the  legislature  should 
prescribe.  It  cannot  be  doubted  that  numer- 
oua  titles  are  held  under  this  eonstruetion  of 
the  law.  Its  correctness  or  incorrectness  doe* 
not  seem  to  involve  any  constitutional  questitHi, 
or  any  question  which  can  give  this  court  jv- 
risdiction  in  a  cause  which  has  been  determined 
in  a  state  court. 

Wheat.  IS. 
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Had  the  elftlm  of  EzeUd  Norrla  been  decided 
by  the  commissioners  acting  under  the  general 
law,  it  would  probably  never  have  been  con- 
tested. What  difference  is  there,  so  far  as  re- 
jects its  constitutionality,  between  the  act 
128*]  passed  *!□  Ma  particular  case,  and  the 
act  containing  a  general  reference  of  all  cases  of 
tiie  same  descripUon  to  the  commiuiraerT  The 
difference  eoneista  solely  in  this:  the  general 
act  admits  no  other  proof  of  payment  than  a 
certificate  from  the  comptroller  of  North  Caro- 
,Iin»;  the  particular  act  anthoriMS  the  commis- 
sioner to  establish  the  claim  on  sufiBdent  evi- 
denoe;  that  is,  we  presume,  on  such  evidence 
as  is  generally  admissible  in  a  court  of  justice. 
We  know  of  no  principle  which  could  impose 
on  the  legislature  of  the  state  the  necesBity  of 
exacting  from  the  claimant,  under  an  entry 
made  in  John  Armstrong's  office,  as  indiapen- 
•able  to  the  establishment  of  his  claim,  a  cer- 
tificate from  the  comptroller  of  North  Carolina 
tltat  the  purchase  money  had  been  paid.  The 
met  of  1794  left  the  ftwt  of  payment  open  to 
legal  proof.  The  act  of  1796  required  that  it 
should  appear  by  Armstrong's  txraks,  or  other 
legal  testimony.  If,  then,  the  general  act  of 
Tennessee  had  allowed  the  oomimsBioner  to  is- 
sue warrants,  on  sufficient  proof,  such  act  might 
have  been  questioned  on  the  ground  of  policy, 
but  not  of  right. 

If  this  be  correct,  if  the  l^islature  might 
have  dispensed  with  this  testimony  in  a  general 
law,  why  may  it  not  be  dispensed  with  in  a 
particular  law,  where  its  effect  on  the  cause  is 
precisely  the  same  as  if  it  had  been  general! 
There  are,  undoubtedly,  great  and  solid  objeo- 
tiona  to  legislation  for  particular  eases.  But 
these  bbjeettons  do  not  necessarily  make  such 
l^islation  repugnant  to  the  eonatitntlon  of  the 
United  States. 

The  act  "for  the  reHef  of  Ezekiel  Norris," 
did  not  authorise  the  commissioner  to  grant 
him  a  certificate  or  warrant  on  his  entry,  unless 
he  should  prove  that  the  purchase  money  had 
been  paid.  The  laws  had  preserved  such  en- 
tries, and,  consequently,  an  act  to  enable  the 
proprietor  of  one  of  them  to  prosecute  his 
claim,  is  not  neoessarily  an  act  unpairing  the 
obligation  of  a  contract. 

The  question  whether  the  judgment  of  the 
eMumiasioner  was  conclusive  evidence  that  the 
purchase  money  had  been  paid,  is  entirely  dis- 
tinct from  the  constitutionality  of  the  law,  and 
the  decision  of  the  State  Court  upon  it  cannot 
be  revised  in  this  court. 

129*]  *We  are  of  opinion  that  this  record 
does  not  exhibit  a  case  of  which  this  court  can 
take  jurisdiction,  and  that  the  writ  of  error 
ought,  therefore,  to  be  dismiased. 


Judgment. — ^Thls  cause  came  on,  etc.  On 
eonsideration  whereof,  this  court  is  of  opinion 
that  there  is  no  error  apparent  on  tlie  face  of 
the  record,  of  which  this  court  can  take  juris- 
diction. It  Is  therefore  considered  by  this  court, 
that  the  writ  of  error  be  dismissed,  and  that 
tbe  cause  be  remanded  to  the  Supreme  Court 
of  Errors  and  Appeal!  of  the  atato  of  Ten- 
Bcaaee. 
•  L.  cd. 
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MONTGOMERY,  Fhuntiff  in  Error, 

T. 

HERNANDEZ  et  al..  Defendants  in  Error. 


Under  the  26th  section  of  the  Jndlclarr  act  of 
1789,  cb.  20,  this  conrt  has  no  appellftte  Jurisdic- 
tion from  tbe  final  Judgment  of  the  highest  court 
of  a  state,  In  a  suit  where  Is  drawn  In  questloD  tbe 
construction  of  a  statute  of,  or  a  commission  held 
under  tbe  United  Stntes,  unless  some  title,  rlKht, 

Erlvllege,  or  exemption,  under  soch  statute,  etc, 
e  specially  set  np  by  tbe  party,  and  the  decision  be 
against  the  claim  so  made  bj  aim. 

Where  a  suit  was  brought  in  a  state  court  npon  a 
marshal's  bond,  under  the  act  of  April  lotb,  1806, 
ch.  21,  bj.  a  person  injured  by  a  breach  of  the  con* 
dltlon  of  the  bond,  and  the  defendants  set  up  as  a 
defense  to  the  action  that  tbe  suit  ought  to  have- 
been  brought  in  tbe  name  of  tbe  United  States,  and 
the  court  decided  that  It  was  well  brought  by  the 
party  Injured  In  bis  own  name :  Held,  that  the  ex- 
emption here  set  up  being  merely  as  to  tbe  form 
of  the  action,  and  no  question  arising  as  to  the- 
legal  liability  of  tbe  defendants  under  the  act  of 
CoDgreas,  this  court  bad  no  authority  to  re-ez- 
amtaie  the  Judgment,  so  far  as  respected  the  con- 
struction of  that  part  of  tbe  act  which  provides, 
that  suits  on  marshals'  bonds  "shall  be  commenced 
and  prosecuted  within  six  years  after  the  saltf 
right  of  action  shall  have  accrued,  and  not  after- 
wards." 

Under  the  4th  section  of  the  same  act,  although 
the  condition  of  the  marshal's  bond  la  broken  by 
bis  neglecting  to  bring  money  Into  *coart,  (•180' 
directed  to  be  so  brought  In,  or  to  pay  It  over  to- 
the  party,  yet,  If  the  proceedings  be  suspended  by 
appeal,  so  that  the  party  Injured  has  no  right  to- 
demand  tbe  money,  or  to  sue  for  tbe  recovery  of  It, 
his  right  of  action  has  not  accrued,  so  as  to  bar  It^ 
If  not  eonunenesd  wItUn  six  ycaca. 


THIS  cause  was  argued  by  Mr,  D.  B.  Ogden 
for  the  plaintiff  m  error,  and  by  Mr.  Key 
f  or  the  dofandairta  tat  enmr.^ 


iSx.  Jnstioe  TnmUe  delivered  the  opiidon  of 

the  oourt: 

This  case  is  brought  up  by  writ  of  error  from 
the  highest  court  o?  law  of  the  state  of  Louis- 
iana. 

The  ease  is,  that  the  defendants  in  error  in- 
stituted  a  suit,  in  their  own  names,  in  the  Dis- 
trict Court  of  the  state  for  the  first  judicial 
district,  upon  the  bond  given  by  Michael  Rey- 
nolds to  the  United  States,  as  marshal  of  the- 
distriet  of  Louisiana,  conditioned  to  be  void 
upon  his  "well  and  faithfully  executing  the  du- 
ties of  his  said  office;**  and  the  plaintiff  in  error 
having  executed  the  bond,  as  one  of  the  mar- 
shal's sureties,  and  the  marshal  having  since 
died,  the  suit  was  brought  against  the  plaintiff 
in  error,  and  the  said  Reynolds'  personu  repre- 
sentative. 

The  breach  of  the  condition  of  the  bond  al- 
leged is,  that  by  the  order  of  the  District  Court 
of  the  United  States,  for  the  district  of  Louisi- 
ana, in  a  suit  in  admiralty,  wherein  the  defend- 


1.— He  dted  Fothtor  des  (»>lIntlons, 
De  Prescription,  No.  22,  28;  8  Cranch,  i 


Nora. — As  to  Jnrlsdictlon  of  Supreme  Coart  of 
the  United  States.   See  note  ante,  &T1. 
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uiti  in  error  were  libelants  against  the  schooner 
Estrella  and  her  cargo,  the  veaael  and  cargo 
were  directed,  by  the  court,  to  be  sold  by  the 
marshal,  and  the  proceeds  of  the  sale  held  by 
the  marshal,  subject  to  the  order  of  the  court; 
that  the  marshal,  In  pursuance  of  tliat  order, 
sold  the  vessel  and  cargo,  and  received  the 
money;  that  the  court  of  admiralty,  by  its  final 
decree  in  the  cause,  directed  the  vessel  and  car- 

g3,  or  the  proceeds  thereof,  to  be  restored  to  the 
belanta;  and  that  the  marshal  had  failed  to 
pay  over  to  the  libelants  $3,126,  part  of  the 
proceeds,  as  was  his  duty,  under  the  final  order 
and  decree  of  the  court.  The  suit  having  been 
commenced  and  prosecuted,  by  petition,  accord- 
ISl*]  ing  to  the  practice  of  the  dvil  *law 
which  prevails  in  Louisiana,  the  respondent, 
Montgomery,  put  in  his  answer,  admitting  the 
execution  of  the  bond,  but  inaiating,  that  as 
the  bond  was  executed  to  the  Uniteil  States, 
and  the  defendants  in  error  no  parties  to  it, 
they  had  no  right  or  interest  in  tne  bond,  and 
could  not  sue  for  a  breach  of  the  condition 
thereof;  and  denying  the  breaches  alleged  in 
the  petition.  By  a  supplemental  answer,  in 
the  nature  of  a  plea  of  the  act  of  limitations, 
Montgomery  alleged,  if  any  breach  had  taken 
place,  that  more  thui  six  years  had  intervened 
since  the  cause  of  a«Uon,  before  the  Institution 
of  the  suit. 

The  record  states,  that  the  jury  sworn  in  the 
cause,  after  hearing  testimony,  and  receiving 
a  ohaive  from  the  court,  returned  a  verdict  for 
the  defendant  in  error,  for  the  sum  of  $3426; 
for  which  sum  judgment  was  rendered  upon 
the  verdict  in  their  favor.  From  this  judg- 
ment Montgomery  appealed  to  the  Supreme 
Court  of  the  state,  where  the  judgment  of  the 
District  Court  was  affirmed}  and  this  judgment 
is  sought  to  be  reversed  in  this  court  upon  the 
preaent  writ  of  error. 

On  the  trial  of  the  cause  in  the  District 
Court,  Montgomery  objected  to  the  admission, 
as  testimony,  to  the  jury,  certain  documents, 
purporting  to  be  accounts  of  the  marshal's 
sales  of  the  Estrella  and  cargo;  and,  his  objec- 
tions being  overruled,  he  excepted  to  the  opin- 
ion of  the  court,  admitting  the  papers  offered; 
and  his  exception  was  sealedi  and  made  part  of 
the  record. 

The  appellate  jurisdiotion  of  this  court,  in 
eases  decided  in  the  state  courts,  is  very  special 
and  limited  in  its  character.  By  the  25th  sec- 
tion of  the  judiciary  act,  made  in  pursuance  of 
the  conatitution,  it  is  provided,  "That  a  final 
judgment  or  decree,  in  any  suit  in  the  highest 
court  of  la^  or  equity  of  a  state,  in  which  a 
eeision  in  the  suit  could  be  had,  where  is  drawn 
in  qiiestion  the  validity  of  a  treaty  or  statute 
of,  or  an  authority  exercised  under,  the  United 
States,  and  the  decision  is  against  their  validi- 
ty; or  where  is  drawn  in  question  the  validity 
of  a  statute  of,  or  an  authority  exercised  under, 
any  state,  on  the  ground  of  their  being  repug- 
nant to  the  constitution,  treaties,  or  laws  of  the 
United  States,  and  the  decision  is  in  favor  of 
isa*]  such  'validity;  or  where  is  drawn  in 
question  the  construction  of  any  clause  of  the 
constitution,  or  of  a  treaty,  or  statute  of,  or 
commission  held  under,  the  United  States;  and 
the  decision  is  against  the  title,  right,  privilege, 
or  exemption,  speiually  set  up  by  either  party, 
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under  such  clause  of  the  constitution,  treaty, 
statute,  or  commission,  may  be  re-examined, 
and  reversed  or  affirmed,  by  the  Supreme  Court 
of  the  United  States." 

Under  these  provisions,  we  have  no  authority 
to  re-examine  the  whole  oaae.  W«  ean  re-ex- 
amine so  much,  and  such  parts  of  It  only,  as 
come  within  some  om  or  other  of  the  classes 
of  questions  enumerated  in  the  act  of  Congress, 
and  so  much  of  the  case  as  must  necessarily  be 
decided  to  arrive  at  such  question. 

It  has  been  insisted  for  the  plaintiff  in  error, 
that  the  question  raised  upon  the  record,  wheth-  ~ 
er  Hernandez,  not  being  a  party  to  the  mar- 
shal's bond  given  to  tin  United  States,  could 
maintain  a  suit  upon  it  in  his  own  name  only, 
without  suing  in  the  name  of  the  United  States, 
for  his  use,  is  a  question  which  can  be  re-exam- 
ined in  this  court.  We  are  not  of  that  ojiinion. 
It  is  not  every  misconstruction  of  an  act  of 
Congress  by  a  state  court,  that  will  give  this 
court  appellate  jurisdiction.  It  is  where  the 
party  claims  some  title,  right,  privilege,  or  ex- 
emption, under  an  act  of  Congress,  and  the  deci- 
sion is  against  such  right,  title,  privilege,  or 
exemption.  - 

In  this  case  the  plaintiff  in  error  did  not,  and 
could  not,  claim  any  right,  title,  privilege,  or 
exemption  by,  or  unider  the  marshal's  bond,  or 
any  act  of  Congress  giving  authority  to  sue 
the  obligors  for  a  breach  of  the  condition;  or, 
at  moat,  his  claim  to  exemption  rests  upon 
form,  and  not  substance,  as  the  law  expready 
charges  him,  and  the  objection  Is  only  tut  the 
name  of  the  United  States  should  have  been  in- 
serted for  the  use  of  the  plaintiff. 

However  we  might  be  inclined  to  the  opinitn 
that,  regularly,  and  in  point  of  form,  the  suit 
should  have  been  in  the  name  of  the  United 
States,  for  the  use  of  Hernandez,  we  have  no 
jurisdiction  or  authority  to  re-examine,  and 
either  reverse  or  affirm  the  decision  of  tiie  State 
Court  on  that  ground. 

"The  only  part  of  the  case  over  whidi  ["IS* 
we  can  rightfully  exercise  appellate  jurisdic- 
tion, is  that  raised  by  the  supplemental  answer, 
pleading  the  prescription  or  bar  of  six  years; 
in  which  the  party  claims  an  exemption  under 
the  laws  of  the  United  States,  from  liability  as 
surety  of  the  marshal;  the  decision  in  the  state 
court  being  against  the  exemption  so  spedaUy 
set  up  by  him. 

The  act  of  Congress  passed  in  1806,  relating 
to  bonds  given  by  marshals,  enacts,  "that  all 
suits  on  marshals'  bonds,  if  the  cause  of  action 
has  already  accrued,  shall  be  commenced  and 
prosecuted  within  three  years  after  the  passage 
of  this  act,  and  not  afterwards;  and  all  such 
suits,  in  case  the  right  of  action  shall  accrue 
hereafter,  shall  be  commenced  and  prosecuted 
within  six  years  after  the  said  right  of  action 
shall  have  accrued,  and  not  afterwards,"  etc. 
Ingersoll's  Dig.  402. 

It  is  obvious,  that  whether  this  act  of  Con- 
gress exempts  the  plaintiff  in  and  from  responsi- 
bility or  not,  must  depend  upon  the  time  when 
the  right  of  action  accrued  to  Hernandez  t 
Co.,  for  uay  injury  sustained  by  reason  of  the 
marshal's  failure  to  perform  his  dnty.  It  was 
the  duty  of  the  marshal  under  the  order  of -the 
Court  of  Admiralty  directing  him  to  sell  the 
Estrallm  and  cargo,  and  hold  the  proceeds  bbV 
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jeet  to  the  future  onler  of  the  court,  to  hring 
the  moaej  into  court  as  soon  as  received  by 
^m,  in  order  that  it  miebt  be  deposited  in  the 
Branch  Bank  of  the  United  States.  The  order 
■of  the  court  directing  the  marshal  to  hold  the 
proceeds  until  the  further  order  of  the  court, 
■can  only  be  conatnied  to  mean  that  he  should 
ih(dd  them  in  the  nuuiner  prescribed  by  law. 
Tha  law  direeti  tin  monqr  to  be  depoBited  in 
the  name  of,  and  to  the  credit  of  the  court; 
and  provides,  that  the  money  bo  deposited  shall 
not  be  drawn  out  of  bank  without  the  order  of 
■tJie  court.  The  object  of  the  law  was  to  pre- 
vent the  officers  of  the  court  from  holding 
money,  in  such  cases,  in  their  own  hands,  and 
•converting  it  to  their  own  use.  It  was  only  a 
partial  execution  of  the  precept  of  the  court  to 
4e!l  the  vessel  and  cargo;  ita  mandate 'was  not 
faithfully  performed  until  the  proceeds  were 
hrought  into  court  by  him,  in  order  to  be  de- 
posited according  to  law,  or  until  he  paid  it 
1S4*]  over  to  Hernandez,  as  'directed  by  the 
:flnal  decree  and  order  of  court.  The  marshal's 
failure  to  bring  in  the  money,  or  pay  it  over  to 
Hernandez  &  Co.,  was  a  violation  of  bis  duty, 
«iid  a  breach  of  the  condition  of  his  bond. 

The  Suprone  Court  of  the  state  decided,  that 
idthough  the  breach  of  the  condition  of  the 
bond  took  place  more  than  six  years  before  the 
InstitutioQ  of  this  suit,  yet  the  plaintiff's  right 
4>f  action  did  not  accrue  until  within  the  six 
jears;  and  that,  consequently,  the  act  of  limita- 
tions  constituted  no  bar  to  the  action.  This 
•court  perfectly  accords  in  opinion  with  the  Su- 
preme Court  of  the  state. 

If  it  be  true  that  the  condition  of  the  bond 
wo*  broken  at  the  time  the  marshal  failed  to 
<bring  the  mon^  into  court  to  be  deposited  in 
•the  bank,  or  .pay  it  over  to  Hemandes  ft  Co.; 
and  if  it  be  true  that  the  breach  of  the  condi- 
tion of  the  bond  was  to  the  injury  of  Hernan- 
dez &  Co.;  yet,  it  is  not  true  that  Hernandez 
Ji  Co.  had,  at  that  time,  any  right  of  action. 
The  record  of  the  proceedings  in  the  Court  of 
Admiralty  shows  that  the  Estrella  and  cargo 
were  sold,  and  the  proceeds  received  by  the 
marshal ;  and  that  the  suit  was  finally  decided 
in  the  Diatrict  Court  on  the  day  of 


1817;  by  which  final  decree  the  proneda  were 
•ordered  to  be  paid  over  to  Hernandez  ft  Co. 

Mt  appeal  was  presented  from  that  decree  in 
this  eourt,  where  it  was  affirmed  at  the  Fdim- 
407  term  in  the  year  1819,  within  less  than  six 
jvars  before  the  institution  of  this  suit. 

It  is  perfectly  clear  that  Hernandez  ft  Co. 
had  no  right  to  demand  of  the  marshal  the  pro- 
•ceeds  of  the  sales,  or  to  sue  for  the  recovery 
thereof,  until  after  the  affirmance  in  this  court. 
The  ri^t  of  action  was  suspended,  during  the 
pendency  of  the  appeal  in  the  court;  and  dur- 
ing such  suspension,  the  statute  of  limitations 
-did  not  run  against  him. 

We  are  therefore  of  opinion  that  the  Su- 
preme Court  of  Louisiana  have  misconstrued 
-mither  the  act  of  Congress  limiting  acticra  upcn 
marshal's  bonds  to  six  yean  from  the  time  the 
Tight  of  action  aoerues,  nor  any  othw  act  of 
-Congress,  to  the  prejndiea  of  tiie  plaintiff  in 
<rror. 

Judgment  affirmed  with  eosts  ud  six  per 
«eiit.  damages. 
4  Ik  ed. 


[•Practice.]  ['IS* 

WINN'S  HEIRS  V.  JACKSON  et  al. 

Tbe  Jadement  of  tbe  btshest  court  of  law  of  a 
state,  dedaing  in  favor  of  the  validity  of  a  statute 
of  ft  state,  drawn  In  question  on  tbe  ground  of  its 
being  repagnant  to  tbe  coDstltatlon  of  tbe  United 
States,  is  not  a  final  Judgment  wltbin  tbe  25tb  sec- 
tion of  the  JudlcUrv  act  of  IIP^.  cb.  20,  If  the 
suit  bu  been  remanded  to  the  1'  "lor  state  coart, 
where  It  orlgiDated,  for  tnrtber  proceedings,  not 
Inconsistent  with  ue  Judgment  of  the  highest 
court; 


E 


BBOR  to  the  Court  of  Appeals  of  Kentucky. 


This  was  an  ejectment,  originally  brou^t  in 
the  Harrison  Circuit  Court  of  tbe  state  of  Ken- 
tucky, by  the  plaintiffs  in  error,  against  the 
defendants  in  error,  and  judgment  being  ren- 
dered for  the  plaintiffs,  the  cause  was  carried 
by  writ  of  error  to  the  Court  of  Appeals,  being 
the  highest  court  of  law  and  equity  of  that 
state.  The  judgment  was  reversed  in  the  Court 
of  Appeals,  and  the  cause  ronanded  to  the  Har< 
rison  Circuit  Court  for  further  proceedings, 
not  inconsistent  with  the  decision  of  the  Court 
of  Appeals.  Whereupon  the  plaintiffs  sued  out 
their  writ  of  error  under  the  25th  section  of  the 
judiciary  act  of  1789,  c  20,  and  brought  the 
cause  before  this  court,  as  bein^  a  suit  where 
was  drawn  in  question  the  validity  of  a  statute 
of  the  state  of  Kentucky,  on  the  ground  of  its 
being  repugnant  to  the  constitution  of  the 
United  States,  and  the  decision  being  in  favor 
of  ita  validity. 

Mr.  Wickhfie  moved  to  quash  the  writ  of  er- 
ror, upon  the  grotmd,  that  although  the  deci- 
sion of  the  Court  of  Appeals  was  in  favor  of 
the  validity  of  the  statute  which  had  been 
drawn  in  question  as  being  repugnant  to  the 
constitution  of  the  United  States,  the  judgment 
of  that  court  was  not  '*K  final  judgments  with- 
in the  true,  meaning  of  the  25th  section 
*of  the  judiciary  act  of  1789,  ch.  20,  the  [*1S« 
case  having  been  remanded  to  the  CSreuit  Court 
of  Harrison  for  further  jvoeeedings,* 

Motion  allowed. 


[Constitutional  Law.] 

THE  FOSTMASTER-QBNERAL  of  the  VNTT- 
ED  STATES 

EARLY  etaL 

The  dreult  courts  of  tbe  Union  have  Jurisdiction, 
under  tbe  constitution,  and  the  acts  of  April  30tb, 
1810,  ch,  282,  s.  29,  and  of  March  3d,  1816,  cb.  782, 
s.  4,  of  suits  brought  In  tbe  name  of  "tbe  Fost- 
master-General  of  tbe  United  States,"  od  bonds 
given  to  tbe  Postmaster-General  by  a  deputy-post- 
master, conditioned  "to  pay  all  moneys  that  shall 
come  to  his  bands  for  the  postaRes  of  whatever  is 
by  law  chargeable  with  postage,  to  the  Postmaster- 
General  of  the  United  States  for  the  time  being, 
deducting  only  tbe  commission  and  allowances  made 
by  law  for  bis  care,  trouble,  and  charges.  In  manag- 
ing the  said  office,"  etc. 

The  Postmaater-Generai  baa  authority  to  take 
such  a  boDd.  under  the  -dUterent  acts  establishing 
and  regulating  tbe  post-olUce  deurtmoit,  ana 
particularly  under  the  act  of  April  SOtii,  18l(k  cb. 
262,  s.  29,  42. 


1. — ^He  cited  Gibbons  r.  Ogtai,  6  Wheat.  Bep. 


NoTS. — As  to  final  Judgments  for  purposes  of 
,  review,  see  notes  to  S  L.  ed.  U.  8.  802  ;  40  Ih  ed, 
lU.  8.  1001;  62  L.B.A.  Hi. 
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THIS  WM  «a  aetlMi  of  debt,  oommenoed  In 
the  Circuit  Court  for  the  DiBtrict  of  Geor- 
gia, hj  ih9  District-Attorney  of  the  United 
States  for  that  district,  in  the  name  of  the  Post- 
master-General of  the  United  States,  against 
iht  defendants,  on  a  bond  executed  by  them,  in 
June,  1820,  to  the  Postmaster-Oeneral  of  the 
United  States,  the  condition  of  which,  after  re- 
citing tliat  Eleaser  Early  (one  of  the  co-obligors 
and  defmdmnts  in  the  suit)  is  postmaster  at 
Savannah,  provides,  that  if  he  shall  perform  the 
duties  of  his  office,  "and  shall  pay  all  moneys 
that  shall  come  to  his  hands  for  the  postages 
1S7*]  of  whatever  is  by  law  chargeable  *with 
postage,  to  the  Postmaster-General  of  the  Unit- 
ed States  for  the  time  being,  deducting  only  the 
eommiasiou  and  allowances,  made  by  law,  for 
hia  care,  trouble,  and  char^.  in  managing  the 
Mid  office,"  eto.,  "then  the  atwve  oUigauitm  shall 
be  vtrid."  The  breach  assigned  was,  that  the 
8iud  B.  Early  did  not  pay  to  the  Postmaster- 
G«ieral  the  moneys  which  came  to  his  hands, 
as  postmaster  at  Savannah,  but  that  the  sum 
of  97,736.64  was  still  in  arrear  and  unpaid. 
The  defendants  pleaded  to  the  jurisdiction  of 
the  court,  that  this  was  "not  a  suit  in  which 
the  United  Statn  are  a  pu-ty,  nor  is  the  debt 
declared  on  one  contracted,  authorised,  or  aris- 
ing, imder  a  law  of  the  Uidted  States,  and  over 
wKich  jurisdiction  has  been  given  to  this  hon- 
orable oourt.**  On  the  ar([iiment  of  the  cause 
in  the  court  below,  the  opinions  of  the  judges 
of  that  court  were  opposed  upon  the  question  of 
jurisdiction,  and  it  was  certified  to  this  court 
for  a  final  decision. 

The  cause  was  argued  by  the  Attorney-Gen- 
eral and  Ut.  mektOB  for  the  plaintiff,  and  by 
Ifr.  Webster  and  Mr.  Berrien  for  the  defendants. 

On  the  part  of  the  plaintiff,  it  was  contended, 
( 1 )  That  the  laws  of  the  United  States  gave, 
and  were  intended  to  give,  the  jurisdiction  now 
in  question.^'  If  there  was  any  apparent  dis- 
crepancy in  tho  laws  on  the  subject,  it  grew  out 
of  tiie  fact  that  the  post-ofBce  department  ex- 

1. — Osboni  V.  The  Bsnk  of  the  United  Statss,  9 
Wheat  Bep.  T88.  825.  901.  902. 


Nora. — As  to  sureties  on  offlclsl  bonds.  See  note 
to  Tbe  United  States  v.  Oiles,  0  Crancb,  212. 

The  Postmaster-General  has  a  right  to  reqnlre  a 
bond  from  a  deputy-postmaster,  for  the  faithful 
performance  of  tbe  duties  of  hla  office,  although 
such  bond  Is  not  ezpresalv  required  by  law.  Poat- 
master-GoieTai  v.  Rice,  Clip.  664 ;  Same  v.  Beeder, 
4  Wash.  C.  C.  678. 

A  bond  dven  by  a  postmaBter,  with  sureties,  for 
tbe  performance  of  official  duties,  does  not  consti- 
tute a  binding  contract,  until  approved  and  ac- 
cepted by  the  Poatmaster-General.  Postmaster- 
General  r.  Nowel,  Gllp.  106. 

A  bond  wltb  a  condition  variant  from  that  pre- 
scribed by  law,  extorted  from  the  obligor  and  hla 
sureties,  as  the  condition  of  the  obligor's  remaining 
in  office  and  receiving  its  emoluments,  Is  Illegal, 
as  obtained  by  color  of  office.  U.  8.  v.  TIngey,  S 
Pet.  lis. 

An  official  bond  Is  not  lovalldated  by  laclnding 
In  It  other  tblngs  which  are  separable  from  tbe 
subjects  for  which  It  may  lawfully  be  taken.  U.  8. 
T.  Bradley,  10  Pet.  843. 

Where  an  InterllDeatton  was  made  In  a  bond  af- 
ter Its  execution,  without  tbe  knowledge  of  tbe 
RUrety,  by  which  additional  duties  were  to  be  per- 
formed by  the  principle,  tbe  bond  was  held  entirely 
▼old.  and  It  was  held  that  the  sureties  were  not  re- 
ipoDsIble  for  money  sobseqnimtly  collected  by  the 
principal,  and  which  be  failed  to  pay  over,  even  as 
to  duties  stated  la  the  bond  before  the  taiterllnea* 
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isted  kniff  before  the  establishment  of  tta  pm- 
ent  consutution,  and  Congress  had  dealt  vitt 
it  aa  an  existing  institution  of  the  government. 
The  laws  now  in  force,  and  the  usage  which 
had  grown  up  under  them,  of  the  Postmaiter- 
General  taking  bonds  to  secure  the  official  good 
conduct  of  his  deputies,  and  bringing  sui^  m 
them  jn  the  courts  of  the  Union,  would  be  belt 
explained  by  a  recurrence  to  this  historical  ftd. 
The  post-office  act  of  April  30th,  1810,  eh.  ttE, 
s.  29,  which  is  a  consolidation  of  the  former 
laws  on  the  subject,  directs  the  Postmaster- 
Gi^eral  to  "cause  a  suit  to  be  commenced 
against  any  postmaster  who  does  not  render 
"his  quarterly  accounts,  and  pay  over  t'l" 
the  balance  to  tbe  Postmaster-Graeral.**  And 
provides,  "that  all  suits  which  shall  hereafter 
be  commenced  for  the  recovery  of  dd>ta  or  bil- 
ances  due  to  the  general  poat-<^Bce,  whether 
they  appear  by  bond  or  obligations  made  in  the 
name  of  the  existing,  or  any  preceding,  Post- 
master-General, or  otherwise,  shall  be  instituted 
in  the  name  of  the  Postmaster-General  of  the 
United  States."  The  42d  section  of  the  same 
act  repeals  the  former  post-office  laws,  with  t 

Sroviso,  saving  suits  and  the  bonds  given  b; 
eputy-postmasters  for  the  faithful  executioo 
.  of  their  several  duties  and  offices.  The  act  irf 
the  3d  of  March,  1816,  ch.  78Z,  a.  4,  dechirci, 
"that  the  district  courts  of  the  United  States 
shall  have  w^isance,  concurrent  with  the 
courts  and  magistrates  of  tbe  several  statei, 
and  the  circuit  courts  of  the  United  States,  of 
all  suits  at  common  law,  where  the  United 
States,  or  any  officer  thereof,  under  the  au- 
thority of  any  act  of  Congress,  shall  sue,  sl- 
though  the  debt,  claim,  or  matter  in  dispute, 
shaU  not  amount  to  flOCOO."  It  was  admitted 
that  the  clause  ^ving  the  jurisdiction  to  the 
circuit  courts,  was  awkwardly  expressed  in  thU 
last  section,  which  seemed  to  have  been  drawn 
upon  the  supposition  that  the  jurisdiction  al- 
ready resided  in  those  courts ;  yet  it  was  insist- 
ed that  this  was  equivalent  to  a  declaration  of 
the  legislative  will,  that  it  should  be  exercised 
by  them,  sinm  the  district  court  could  not  have 


tlou.    uaiet  V.  Stewart,  0  Wheat.  680 ;  S.  C.  4 
wash.  C.  C.  26. 

The  sureties  upon  tbe  offldel  bond  of  a  deputy- 
postmaster  are  liable  for  postage  stamps  remind 
by  tbeir  principal.  V.  S.  v.  Mason,  2  Bond,  18S. 

In  an  action  by  the  United  States  on  a  postmas- 
ter's bond,  the  defendant  may  plead  a  eonnter 
claim.  If  the  Items  thereof  have  been  presented  t» 
the  Droper  department  for  allowance,  and  rejected. 
U.  S.  V.  Davis,  Ceady.  204. 

After  a  new  bond  of  a  postmaster  was  ^ven,  tbs 
sureties  of  a  former  bond  were  sued  for'a  snm  ow- 
ing by  their  principal  to  the  United  States.  It  sot 
appearing  that  the  postmaster  bad  not  In  bit 
hands,  at  the  time  tbe  new  bond  was  kIvm),  ready 
to  be  paid  or  applied,  all  the  moneys  of  the  Unites 
States  with  which  he  was  Justly  chargeable.  HeU, 
that  It  most  be  presumed  be  had  anch  moneys  Id 
his  bands  when  the  new  bond  was  given ;  and  tbit 
the  sureties  were  not  ll^le  therefor.  Alvotd  v.  «■ 
S.  18  Blatchf.  279. 

A  bond  voluntarily  glTen  to  tbe  United  Statei. 
though  not  prescribed  oy  law,  may  be  a  valid  In 
strnment  binding  on  tbe  parties  to  It   The  United 
States  have  in  tbetr  political  capacity,  a  right 
to  enter  Into  a  contract,  or  to  take  a  bond  In  cases 
not  prevloasly  provided  by  law.   It  Is  an  Inddest 
to  the  general  right  of  sovereignty.    U.  S.  v. 
Tliwey,  6  Pet  IIB:  U.  8.  v.  Bradley,  10  Pet  S43: 
UTS.  V.  Unn.  15  Pet  200 ;  Nellson      Lagow,  13 
How.  98;  U.  S.  V.  Howell.  4  Wash.C.  C.  620;  Dixon 
T.  U.  8.  1  Brock.  Harsh.  177;  PdstmasterGraeral  i 
V.  Bice,  Gllp.  654;  U.  8.  T.  Uaorice,  2  Brock-  I 
Uarsb.  96. 
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a  concurrent  jurisdiction  with  the  circuit  courts 
in  such  BuitB,  unless  the  latter  had,  by  law,  cog- 
nizance of  the  same.  If  it  ahould  be  objectra, 
that  thoush  the  circuit  courts  might  have  cog- 
ninnee  of  action*  where  any  ofBcer  of  the 
United  States  roes  under  the  authority  of  any 
act  of  Congress,  yet  there  is  no  such  act  author- 
ing the  Fostmaster-Goieral  to  take  the  bond, 
on  which  this  suit  was  brought;  it  was  an- 
swered, that  the  authority  to  sue  on  such  a 
bond,  given  in  the  29th  section  of  the  act  of 
1810,  is  an  implied  authority  to  talce  it,  and  a 
le^slative  recognition  of  the  notorious  pre-ex- 
isting practice  of  office,  which  is  also  strongly 
confirmed  1^  the  proviso  in  the  42d  section, 
saving  all  suits  and  the  bonds  given  hy  post- 
masters. Even  if  it  were  doubtful  whether  he 
could  take  a  bond  for  the  faithful  discharge, 
by  his  deputies,  of  their  official  duties,  without 
189*]an  'express  authority  by  law,  a  bond 
might  certainly  be  taken  to  secure  the  payment 
of  moneys  due  to  the  government  in  tiie  post- 
office  department,  as  well  as  to  an  individual, 
or  to  a  corporation.^  A  mere  voluntary  bond, 
taken  at  common'law,  for  a  purpose  not  unlaw- 
ful, and  adapted  as  means  to  attain  the  end 
contemplated  by  the  statute,  would  be  valid, 
and  a  suit  might  be  maintained  upon  it  in  a 
court  of  competent  jurisdiction.* 

2.  If,  then,  the  bond  was  a  lawful  bond,  and 
the  Fostmaster-Qeneral  was  authorized  to  cause 
a  suit  to  be  commenced  on  it  in  his  official  name, 
and  if  the  intention  of  Congress  to  vest  juris- 
diction over  such  suit  in  the  circuit  courts  was 
sufficiently  manifested,  the  on^  remaining  ques- 
tion would  be,  whether  the  laws  conferring  this 
jurisdiction  were  consistent  with  the  constitu- 
tion, by  which  the  judicial  power  is  extended 
to  "all  cases  in  law  and  equity  arising  under 
the  laws  of  the  United  States,"  and  to  "con- 
troversies to  which  the  United  States  shall  be  a 
party."  That  this  was  a  case  arising  under  the 
laws  of  the  Union,  was  self-evident;  uid  that 
it  was  a  controversy  to  which  the  United  States 
is  a  party,  would  appear  from  an  examination 
of  the  record.  The  suit  is  brought  by  the  Dis- 
trict-Attorney of  the  United  States,  in  the  name 
of  the  Postmaster-General,  not  for  his  own  ben- 
efit, but  as  the  public  agent  of  the  government, 
and  a  trustee  for  the  United  States.  The  acts 
of  publie  officers,  within  the  sphere  of  th«r  au- 
thority, are  the  acts  of  the  fj^ovemment ;  and  the 
money  to  be  recovered  being  the  property  of 
the  United  States  when  recovered,  the  United 
States  are  parties  to  the  suit.*  There  was  a 
distinction  between  a  formal  party  to  the  sutt, 
and  a  substantial  party  to  the  controversy. 
This  distinction  might  be  illustrated  by  the  or- 
dinary principle  applicable  to  assignments  ot 
choses  in  action,  where  the  suit  is  brought  by 
the  assignee  in  the  name  of  the  assignor,  but  the 
140*]  latter  cannot  control  it."*  So,  'also,  the 
swsignee  of  the  crown  has  a  right  to  sue  in  the 
name  of  the  crown.*  There  the  crown  is  no 
party  to  the  oontroverqr,  though  a  party  to  the 


1.  — Dugan  V.  United  Swtes,  8  Wheat.  Rep.  172, 

2.  -2  Lord  Rajm.  1469 :  8.  <L  8  Btr.  T45 :  2  DaU. 
122:  6  Blno.  292;  12  UuB.Be^  887;  1  Peters' 
C.  C.  Bep.  47. 

S. — Osborn  v.  The  Bank  of  the  TToIted  States,  6 
Wheat.  Rep.  902. 

4.  — 1  Wheat.  Bep.  285;  ft  Wheat.  Bep.  2TT. 

5.  — Cro.  JSC.  82. 
«  li.  ed. 


suit.  Here  the  Postmaster-General  is  the  nom- 
inal par^  on  the  record,  but  the  United  States 
is  the  real  party  to  the  controversy.  In  the 
case  of  Brown  v.  Strode,  where  the  suit  was 
brought  in  the  name  of  "the  justices  of  tiie 
peace  for  the  county  of  Stafford,"  who  were 
citizens  of  Virginia,  against  the  defendant,  a 
citizen  of  the  same  state,  to  recover  a  debt  due 
to  a  British  subject,  the  alien  was  tiiere  con- 
sidered OS  the  substantial  party  to  the  suit,  it 
being  brought  for  his  benefit.*  So,  in  England, 
many  suite  in  which  the  public  is  concerned,  are 
not  Drought  in  the  name  of  the  crown.  Thus, 
at  common  law,  independent  of  any  statutonr 
provision,  the  Attomey-Qeneral  exhibite,  in  his 
own  name,  an  information  of  debt,  which  is 
called  the  King's  action  of  debt;  or,  if  a  discov- 
ery is  wanted,  an  English  information  in  the 
Exchequer,  called  the  King's  bill  in  equity. 
Here  the  Attorney-General  is  the  nominal  par- 
ty, whilst  the  crown  is  the  substantial  party 
for  whose  benefit  the  suit  is  brought.'  And  tbie 
prosecutions  under  the  revenue  laws  are  fre- 
quently brought  by  the  commissioners  of  excise 
and  the  cust^s,  or  by  their  order,  in  the  name 
of  the  Attorney  General ;  or,  in  minor  cases,  by 
the  inferior  offioera  of  the  revenue;  but  the 
public  is  always  considered  as  the  siibstuittal 
party  to  the  suit.* 

For  the  defendants,  it  was  argued,  that  what- 
ever might  be  the  extent  of  the  judicial  power 
as  defliwd  in  the  constitution,  the  tribimus  in- 
ferior to  the  Supreme  Court,  uid  created  by 
Congress,  could  only  exercise  such  jurisdiction 
as  was  expressly  conferred  upon  them  by  stat- 
ute. But,  it  was  insisted,  that  this  was  not  "a 
case  arising  under  the  laws  of  the  United 
States,"  nor  "a  controversy  to  which  the  Unit- 
ed States  are  a  partv."  And,  in  this  view,  it 
was,  'insisted,  (1)  That  there  was  no  ['141 
law  of  Connw  which,  in  terms,  required  or 
authorised  tiie  Postmaster-General  to  take  the 
bond  on  which  the  suit  was  brought.  There 
was,  indeed,  no  express  inhibition  of  such  a 
bond,  but  the  supposed  implied  authority  to 
take  it  was  negatived  by  the  obvious  policy  of 
the  post-office  laws,  lliat  policy  was  to  secure 
the  collection  of  the  dues  to  the  department  by 
requiring  prompt  settlements,  enforced  by  the 
personal  responsibility  of  the  Po8tmaster-6«i- 
eral,  as  provided  in  the  29th  section  of  the  act 
of  1810.  It  was  not  meant  to  rely  upon  tJiis 
provision  as  constituting  a  ground  of  defense 
for  a  deputy-postmaster  sued  by  the  Postmas* 
tor-General  for  official  n^ligence,  upon  the 
priman-  obligation  imposed  on  him  by  accepting 
the  omoe,  and  not  accounting  for  the  public 
moneys  received  in  his  official  capacity.  It  was 
only  contended,  that  it  excluded  the  idea  of  the 
Postmaster-General  being  authorized  to  take 
a  security  not  expressly  authorized  by  the  law, 
from  an  agent  appointed  by  him,  removable  by 
him,  and  accounteble  to  him.  This  inference 
was  supported  by  the  new  provision  inserted  in 
the  3d  section  of  the  amended  post-office  act  of 
181S,  expressly  authorizing  and  requiring  him 


6.  — 6  Crancb,  808. 

7.  — Bonb.  228,  262,  558,  228:  Parker,  87.  278: 
Hale.  In  H»gr.  Law  Tracts,  216 :  2  Anstr.  668 1 
Coop.  Bq.  PL  21,  22:  HttTPI.  ^;  Barton's  Bq. 

69. 

8.  ^  Bssfi  Bep.  862 ;  1  Gutty's  Com.  Law,  801. 
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to  take  luch  a  bond.  This  was  a  l^slative 
declaration,  negativing  the  ri^ht  under  any  pre- 
existing statute.  The  question  here  was  not, 
whether  this  might  not  be  good  as  a  voluntary 
bond  at  common  law.  Without  stopping  to  in- 
quire whether  the  United  States  have  a  system 
o{  unwritten  law,  to  which  an  official  bond,  not 
authorized  any  statute  of  Congress,  can  be 
referred  for  its  validity,  it  waa  said  that  the 
cases  cited  to  show  that  the  bond  might  be  sus- 
tained at  common  law,  were  foreign  to  the 
present  inquiry.  This  was  a  question  of  juris- 
diction, which  depended  upon  the  other  ques- 
tion, whether  this  bond  (admitting  it  to  I>e 
valid  at  common  law),  when  made  the  founda- 
tion of  .an  action,  presented  a  case  arising  un- 
der the  laws  of  the  United  States.  To  make  it 
a  case  arising  under  those  laws,  the  bond  must 
not  only  be  valid,  but  must  be  authorized  by 
statute;  and  the  case  could  no  more  be  said  to 
arise  under  the  laws  of  the  United  States  than 
Uiat  of  a  voluntary  bond  taken  by  the  marshal, 
or  the  collector,  from  their  deputies. 
142*]    *2.  But  even  supposing  the  bond  in 

;|uestion  was  authorized  to  be  taken  by  the 
aws  of  the  United  States,  jurisdiction  of  a  auit 
brought  upon  it  could  only  be  vested  in  the 
Circuit  Court  by  some  express  le^slative  enact- 
m^t.  Though  the  case  may  be  included  in  the 
oonstitutioDEU  grant  of  jurisdiction,  some  act 
of  Congress  is  necessary  to  enable  the  courts  to 
exercise  it.*  So  far  from  Congress  having  con- 
ferred this  jurisdiction  on  the  circuit  courts, 
the  post-office  act,  whilst  it  is  silent  as  to  the 
courta  of  the  Union,  expressly  confers  it  on  the 
state  courts.  As  to  the  .judiciary  act  of  1815, 
t,  4t,  the  title  of  that  act  shows  the  intention  of 
Congress  to  limit  ita  operation  to  the  stata 
ooura  and  to  the  district  courts  of  the  United 
States.  If  it  can  be  construed  to  extend  to 
the  circuit  courts  of  the  Union,  ita  effect  Is 
merely  to  give  them  jurisdiction  in  the  specified 
cases  where  "the  debt,  claim,  or  matter  in 
dispute,  shall  not  amount  to  $100.00."  T^e 
words  "concurrent  with  the  circuit  courta" 
were  not  intended  to  give  jurisdiction  to  those 
courts.  Similar  expressions  are  found  in  the 
0th  and  11th  sections  of  the  judiciary  act  of 
2789,  but  it  had  never  been  supposed  that  such 
was  their  effect.  It  is  possible  that  the  act 
was  passed,  upon  the  mistaken  supposition  that 
the  jurisdiction  was  already  vested  in  the  Cir- 
cuit Court.  But  this  could  not  make  the  law; 
and  the  (»urt  would  not.  construe  this  partic- 
ular act  contrai^  to  ita  plain  intent,  howem 
MTxmeoua  the  opinion  which  produced  It. 

3.  The  remaining  question  was  whether  the 
United  States  were  a  party  to  the  suit.  And 
even  admitting  that  tne  proceeds  would  accrue 
to  their  benefit,  that  the  money  which  the  bond 
was  given  te  secure  was  their  mcaie^,  for  which 
assumpsit  could  have  been  maintamed  against 
the  principal  obligor  in  their  name;  still,  as  it 
r^axded  uie  co-obligors  or  sureties,  this  was  a 
new  contract,  not  depending  on  any  pre-exist- 
ing debt,  liabilily,  or  obligation  from  them  to 
the  ITnited  States.  Their  obligation  arises  ex- 
clusively from  the  bond,  which  binds  them  to 
the  Postmaster-General  alone;  no  action  could 
be  maintained  i^ainst  them  by  the  United 
14S*]  *Statea»  upon  the  bond,  or  in  the  form 

1. — ^Banfc  of  the  United  States  t.  Deveanx,  7 
Cruiich,  8S;  H'lntlre  v.  Wood,  7  C ranch,  SOS. 
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of  an  express  or  implied  assumpsit  to  recover 
the  money,  the  payment  of  which  the  bond 
was  intended  to  secure.  Could,  then,  the  Unit- 
ed States  be  considered  as  parties  to  the  suit, 
for  the  purpose  of  giving  the  court  a  jurisdic- 
tion, which  it  would  not  take  if  they  were,  in 
fact,  parties  to  the  suit,  or  (in  the  words  of  the 
judician-  act  of  1780 ) ,  "plaintHfs  or  petiUon- 
ersT"  The  jurisdiction,  as  derived  from  the 
character  of  the  parties,  must  depend,  not  on 
the  question  who  is  the  substantial  party  in  in- 
terest, but  who  is  the  formal  party  on  the 
record.'  Independent  of  the  circumstance  that 
the  United  States  had  no  interest  on  the  face 
of  the  bond,  which  would  entitle  them  to  main- 
tain an  action  on  it,  they  are  inhibited  from 
being  parties  to  the  suit,  even  as  against  ih» 
principal  obligor,  by  the  express  provisions  d 
the  post-office  act  of  1810,  s.  29,  which  directed 
that  all  such  suits  "shall  be  commenced  in  the 
name  of  the  Postmaster-General  of  the  Unit- 
ed States."  Even  supposing,  therefore,  that 
Congress  has  legislated  upon  the  unfound- 
ed assumption  that  the  jurisdiction  was  al- 
ready vested  in  the  Circuit  Court,  or  supposing 
that  the  case  is  a  casus  omissus,  can  the  ju- 
dicial power  correct  the  mistake,  or  supply  the 
defect!  Even  ia  the  case  of  choses  in  actionj 
assigned  to  the  United  States  as  collateral  se- 
curity for  debte  due  to  the  government,  the  de- 
fect of  jurisdiction  was  incontestible,  and  at- 
tended with  great  practical  inconveniences; 
and  yet  Ctrngress  has  recently  refused  to  supply 
it,  by  authorizing  suite  upon  such  securities 
to  be  brought  in  the  courta  of  the  Union.  The 
case  of  Dugan  v.  The  United  States*  went  ujkhi 
the  ground,  that  in  all  cases  of  contract  with 
the  United  States,  they  had  a  right  to  enforce 
it  by  an  action  in  their  own  names,  unless  a 
different  mode  of  suit  was  prescribed  by  law. 
But  if,  in  that  case,  the  treasurer  of  the 
United  States  had  been  authorized  and  re- 
quired to  sue,  in  his  official  name,  on  all  l^Us 
which  should  be  indorsed  to  liim  for  aoeoont 
of  the  government,  would  this  court  have  sus- 
tained jurisdiction  ol  an  action  brought  mi 
such  hills  by  the  United  States  in  their  own 
namel 

*Mr.  Chief  Justice  HarshaU  delir-  [*1,44 
ered  the  opinion  of  the  court,  and  after  stating 
the  case,  proceeded  as  follows: 

The  post-office  department  was  established  at 
the  commencement  of  the  revolution,  under 
the  superintendence  of  a  Postmaster-GenaraI« 
who  was  authorized  to  appoint  bis  (kputies, 
and  was  made  responsible  for  their  conduct. 
Soon  after  the  adoption  of  the  present  goreni- 
ment,  in  September,  1789,  Congress  passed  a 
temporary'  act,  directing  that  a  Postmaster- 
General  should  be  appointed,  and  that  his  pow- 
ers, and  the  regulations  of  his  office,  should  be 
the  same  as  they  last  were,  "under  the  resolu- 
tions and  ordinances  of  the  last  Congms." 
The  power  of  appointing  deputies,  tlierefon, 
and  the  responsibility  for  their  conduct,  still  re- 
mained wlui  the  Postaiaster-General. 

This  act  was  continued  until  the  first  day  of 
June,  1792.  In  February,  1792,  an  act  was 
passed  detailing  the  duties  and  powers  of  the 

2. — Osbom  V.  Bank  of  the  United  Btatea*  0 
Wheat.  Rep.  865-857. 
8. — 8  Wheat.  Rep.  ITS. 
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PoBtmaster-General,  and  fixing  the  rates  of 
postage.  It  directs  his  deputies  to  settle  at  the 
end  of  every  three  months,  and  to  pay  up  the 
moDeya  in  thdr hands;  on  failure  to  do  which, 
it  becomes  the  duty  of  the  Fostmaster-Qeneral 
"to  cause  a  suit  to  be  commenced  i^inst  the 
person  or  persons  so  n^lecting  or  refusing. 
And  if  the  Postmaster-General  shall  not  cause 
such  suit  to  be  commenced  within  three  months 
from  the  end  of  every  such  three  months,  the 
balances  due  from  every  such  delinquent  shall 
be  charged  to  and  recoverable  from  him."  This 
act  was  to  take  effect  on  the  first  of  June,  1792, 
and  to  continue  for  two  years.  In  May,  1794, 
a  permanent  act  was  passed.  It  retains  the 
provision  requiring  the  Postmaster-General 
to  settle  quarterly  with  his  deputies,  but  omits 
that  which  makes  it  his  duty  to  cause  suits  to 
be  instituted  within  three  months  after  failure. 

In  March,  1799,  the  subject  was  a^ain  taken 
up,  and  Congress  passed  an  act,  which  retains 
toe  clause  making  it  the  duty  of  the  deputy- 
postmasters  to  settle  their  accounts  quarterly, 
and  re-enstates  that  which  directs  the  FiMtmas- 
ter-General  to  cause  sidts  to  be  instituted 
acainst  delinquents;  substituting  six  months  in 
the  place  of  three,  after  the  ex[aration  of  the 
quarter,  under  the  penalty  of  being  himself 
chargeable  with  the  arrears  due  from  auch  delin- 
145*]  quent.  This  *act  declares,  that  all  causes 
of  action  arising  under  it  may  be  sued  before 
the  judicial  courts  of  the  several  states,  and  of 
the  several  territories  of  the  United  States. 

In  April,  1810,  Congress  passed  an  act  for 
regulatmg  the  post-office  establishment,  which 
enacts,  among  other  things,  that  all  suits  there- 
after to  be  brought  for  the  recovery  of  debts 
or  balances  due  to  the  general  post-office,  should 
be  instituted  in  the  name  of  "the  Postmaster- 
General  of  the  United  States."  This  act  also 
authorizes  all  causes  of  action  arising  under  it 
to  be  sued  in  the  courts  of  the  states  and  terri- 
tories. 

In  March,  1815,  Congress  passed  "an  act  to 
vest  more  efi'ectually  in  the  state  courts,  and 
the  district  courts  of  the  United  States,  juris- 
diction in  the  cases  therein  mentioned." 

This  act  enables  the  state  courts  to  take  cog- 
nizance of  all  suits  arising  under  any  law  for 
the  collection  of  any  direct  tax  or  internal  du- 
ties of  the  United  States.  The  4th  section  con- 
tains this  clause:  "And  be  it  further  enacted, 
that 'the  District  Court  of  the  United  States 
■hall  have  cognizance,  concurrent  with  the 
courts  and  magistrates  of  the  several  states, 
and  the  circuit  courts  of  the  United  States,  of 
all  suits  at  common  law  where  the  United 
States,  or  any  officer  thereof,  under  the  author- 
ity of  any  act  of  Congress,  shall  sue,  although 
the  debt,  claim,  or  other  matter  in  dispute, 
shall  qot  amount  to  one  hundred  dollars."  On 
these  several  acta  the  question  of  jurisdiction 
depends. 

The  suit  is  brought  for  money  due  to  the 
United  States;  and,  at  any  time  previous  to  the 
act  of  1810,  the  suit  for  the  n^oney,  had  no 
bond  been  taken,  might  have  been  brought  in 
the  name  of  the  United  States.  It  is  not  cer- 
tain that,  independent  of  the  bond,  it  could 
have  been  instituted  in  the  name  of  any  other 
party.  The  courts  of  the  United  States  had, 
of  course,  jurisdiction.  The  laws  make  it  the 
duty  of  the  Postmastu-General  to  "cause  suits 
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to  be  instituted,**  not  to  bring  them;  and  it  «aa 
not  until  March,  1799,  that  Congress  author- 
ized these  suits  to  be  instituted  in  the  state 
courts.  It  is  obvious,  that  the  right  to  institute 
them  in  those  courts,  anterior  to  the  passage  of 
that  act,  was  doubted;  at  any  rate,  was  not 
exercised;  for  It  could  not  have  *heen  [*146 
deemed  necessary  to  give  expressly  the  power 
to  sue  in  those  courts,  had  the  power  been  ad- 
mitted to  exist,  and  been  commonly  exercised. 
We  must  suppose,  then,  that  these  suits  were 
usually  instituted  in  the  courts  of  the  United 
States;  and  no  doubt  could  be  entertained  on 
the  question  of  jurisdiction,  if  they  were 
bron^t,  as  they  omainly  might  have  been,  in 
the  name  of  the  United  States. 

The  act  of  1810  directed  that  all  suits  for 
debts,  or  balances  due  to  the  general  post-office, 
should  be  bro^ht  in  the  name  of  the  Postmas* 
■ter-General.  The  manner  in  which  this  change 
in  the  style  of  the  suit  might  affect  jurisdiction, 
was  not  noticed,  and  no  provision  was  made 
for  this  new  state  of  things.  These  debts  and 
balances  which  were  due  to  the  general  post- 
office,  were  not  due  to  the  officer  persoMlly, 
but  to  the  office,  and  were  to  be  sued  for,  and 
collected  for  the  United  States.  The  money 
belonged  to  the  nation,  not  to  the  individuu 
by  whose  agency  it  was  to  be  brought  into  the 
treasury.  The  whole  course  of  opinion,  and 
of  legislation,  on  this  subject,  is,  that„although 
for  convenience,  and  to  save  expense  to  the 
debtors,  recourse  may  be  had  to  the  state  courts 
for  the  recovery  of  small  sums,  yet  a  right  to 
resort  to  the  courts  of  the  Union  in  suits  for 
money  due  to  the  United  States,  was  never  In- 
tended to  be  relinquished.  If  the  effect  of  any 
provision  in  a  statute  be  to  abolish  this  juris- 
diction, it  must  be  an  effect  which  was  neither 
intended  nor  foreseen.  That  construction 
which  will  produce  a  consequence  so  directly 
opposite  to  the  whole  wirit  of  our  legislaticm, 
ought  to  be  avoided,  if  it  can  be  avoided  with* 
out'  a  total  disregard  of  those  rules  by  which 
courts  of  justice  must  be  governed. 

If  the  question  had  rested  solely  on  the  act  of 
1810,  it  is  probable  that  the  aid  of  the  legisla- 
ture might  have  been  thought  indispensable  to 
the  jurisdiction  of  the  federal  courts,  over  suits 
brought  for  the  recovery  of  debts  and  balances 
due  to  the  general  post-office.  But  it  does  not 
rest  solely  on  that  act.  The  act  of  1816  eon- 
tains  a  clause  which  does,  we  thiifk,  confer  this 
jurisdiction.  It  cannot  be  doubted  that  this 
clause  vests  jurisdiction  expressly  in  the  dis- 
trict courts,  in  all  suits  at  common  law  where 
any  officer  of  the  United  States  sues  under 
the  authority  of  any  act  of  Congress. 
*The  Postmaster-General  is  an  officer  of  [*14T 
the  United  States,  who.  sues  under  the  author- 
ity of  the  act  of  1810,  which  makes  it  his 
duty  to  sue  for  debts  and  balances  due  to  the 
offioe  he  superintends,  and  obliges  him  to  snn 
in  his  own  name. 

'  It  has  been  contended,  that  this  clause,  if  it 
gives  jurisdiction,  gives  it  only  where  the  de- 
mand is  under  one  hundred  dollars.  We  do 
not  think  the  words  will  sustain  this  criticism. 

The  right  to  take  cognizance  of  suits  brought 
by  any  officer  of  the  United  States,  under  au- 
thority of  any  act  of  Congress,  is  first  given  in 
general  words,  comprehending  sums  to  any 
amoimt.  The  limitation  which  follows  is  not  a 
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proTiBO  that  the  sum  shall  not  exceed  the  sum 
of  one  hundred  dollars ;  it  is  no  restriction  on 
the  previous  grant,  but  an  enlargement  of  it,  if 
an  enlargement  should  be  thought  necesBary, 
This  act  might  be  construed,  in  connection 
with  the  judiciary  act  of  1789,  and  a  funeral 
clause  giving  junsdiction  might  be  limited  as 
to  amount  to  the  sum  mentioned  in  the  9th 
section  of  that  act.  The  eubeequent  words, 
therefore,  of  the  section  we  are  considering, 
were  introduced  for  the  purpose  of  obviating 
this  constniction,  and  removing  the  doubt, 
which  might  otherwise  exist,  of  the  right  to 
take  cognizance  of  sums  less  than  one  hun- 
dred dolTars.  After  giving  the  jurisdiction  gen- 
erally, the  words  are,  "although  the  debt, 
eUim,  or  other  matter  in  dispute,  shall  not 
amount  to  one  hundred  dollars."  These  words 
do  not  confine  the  jurisdiction  previously  giv- 
en to  one  hundred  dollars,  but  prevents  it 
from  stopping  at  that  sum. 

The  jurisdiction  of  the  district  courts,  then, 
over  suits  brought  by  the  Postmaster-General 
for  debts  and  balances  due  the  general  post-of- 
fice, is  unquestionable.  "Haa  the  Circuit  Court 
jurisdiction? 

The  language  of  the  act  fs,  that  the  district 
court  shall  have  cognizance  concurrent  with 
the  courts  and  magistrates  of  the  several 
states,  and  the  circuit  courts  of  the  United 
States,  of  all  suits,  etc.  What  ie  the  meaning 
and  purport  of  the  words  "concurrent  with"  the 
circuit  courts  of  the  United  States?  Are  they 
entirely  senseless  1  Are  they  to  be  excluded 
from  the  dause  in  which  the  legislature  has 
148*]  inserted  them,  *or  are  they  to  be  taken 
into  view,  and  allowed  the  effect  of  which  they 
are  capable? 

The  words  are  certainly  not  senseless.  They 
have  a  plain  and  obvious  meaning.  And  it  is, 
we  ttiinK,  a  rule,  that  words  which  have  » 
meaning  are  not  to  be  entirely  disregarded  in 
construing  a  statute.  We  cannot  understand 
this  clause  as  if  these  words  were  excluded 
from  it.  They,  perhaps,  manifest  the  opinion 
of  the  legislature,  that  the  jurisdiction  was  in 
the  circuit  courts;  but  ought,  we  think,  to  be 
eonstrued  to  give  it,  if  it  di4  not  previously  ex- 
ist. Any  other  construction  would  destroy  the 
effect  of  those  words.  The  district  court  cannot 
take  cognizance  concurrent  with  the  circuit 
courts,  unless  the  circuit  courts  can  take  eogni- 
zance  of  the  same  suits.  For  one  body  to  do  a 
thing  concurrently  with  another,  is  to  act  in 
conjunction  with  that  other;  it  is  equivalent  to 
saying,  the  one  may  afat  together  with  the 
other.  The  phrase  may  implyj  that  power  was 
previously  given  to  that  other;  but  if,  in  fact, 
it  had  not  been  given,  the  words  are  capable 
of  imparting  it.  If  they  are  susceptible  of 
this  construction,  they  ou^t  to  receive  it,  be- 
cause they  will  otherwise  be  totally  inopera- 
tive, or  will  contradict  the  other  parts  of  the 
sentence,  which  show  plainly  the  intention,  that 
the  district  court  shall  have  cognizance  of  the 
subject,  and  shall  take  it  to  the  same  extent 
with  the  circuit  courts. 

It  has  been  said,  and  perhaps  truly,  that  this 
section  was  not  framed  with  the  intention  of 
vesting  jurisdiction  in  the  circuit  courts.  The 
title  of  the  act,  and  the  language  of  the  aen- 
tenoe,  are  supposed  to  concur  in  sustaining  this 
proposition.  The  title  speaks  only  of  state  and 
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district  courts.  But  i{  Is  well  settled,  that  the 
title  cannot  restrain  the  enacting  clause.  It  is 
true  that  the  language  of  the  section  indicates 
the  opinion,  that  jurisdiction  existed  in  the  cir- 
cuit courts,  rather  than  cn  intention  to  give 
it;  and  a  mistaken  opinion  of  the  legislature 
eonoeming  the  law,  does  not  make  law. 

But  if  this  mistake  is  manifested  in  words 
competent  to  make  the  law  in  future,  we  know 
of  no  principle  which  can  deny  -them  this  ef- 
fect. The  legislature  may  pass  a  declaratory 
act,  which,  though  inoperative  on  the  past, 
may  act  "in  future.  This  law  express-  ['149 
es  the  sense  of  the  legislature  on  the  cxistii^ 
law,  as  plainly  as  a  declaratory  act,  and  ex* 
presses  it  in  terms  capable  of  conferring  the 
jurisdiction.  We  think,  therefore,  that  in  a 
case  plainly  within  the  judicial  power  of  the 
federal  courts,  as  prescribed  in  the  constitution, 
and  plainly  within  the  general  policy  of  the  leg- 
islature, the  words  ought  to  receive  this  ctm- 
etruction. 

So  far  as  the  suits  brought  by  the  Postmas- 
ter-General were  referred  to  in  argument,  in 
the  case  of  The  Bank  of  the  United  States  v. 
Osborn,  this  construction  was  assumed  as  un- 
questionable. As  the  act  was  referred  to  for 
tne  sole  purpose  of  illustrating  the  argument 
on  the  point  then  under  consideration,  it  was 
not  examined  with  the  attention  which  has 
since  been  bestowed  upon  it;  but  the  opinion 
then  expressed,  that  the  section  we  have  been 
considering  conferred  jurisdiction  on  the  courts 
of  the  United  States  over  suits  brought  by 
the  Postmaster-General,  was  correct. 

Had  this  suit  been  brought  to  recover  the 
balance  due  from  the  deputy-postmaster,  on 
his  original  liability  to  pay  the  money  in  his 
hands,  no  doubt  would  have  been  felt  respect- 
ing tiie  jurisdiction  of  the  court.  The  act  of 
1810  gives  the  Postmaster-General  a  right  to 
sue  for  such  balances,  and  the  act  of  1816  en- 
ables him  to  sue  in  the  circuit  or  district  courts 
of  the  United  States.  But  it  is  contended  that 
he  has  no  right  to  secure  such  balances  by 
bond;  and,  consequently,  the  bond  being  unau- 
thorized, the  act  of  Congress  cannot  be  con- 
strued to  authorize  a  suit  upon  it. 

Were  it  even  true  that  an  official  bond  can- 
not be  taken  in  a  case  where  it  is  not  expressly 
directed  by  law,  we  do  not  think  that  a  bond 
taken  to  secure  the  payment  of  a  sum  of 
money  is  void,  because  it  is  also  an  o^dal 
bond.  Even  supposing  this  bond  to  be  void, 
so  far  as  it  is  intended  to  stipulate  for  the 
performance  of  official  duties,  it  i^  not  neces- 
sarily void,  80  far  as  it  stipulates  for  the  pay- 
ment of  money  of  the  United  States,  which 
might  come  to  the  hands  of  the  deputy-post- 
master. That  part  of  the  condition  which 
shows  the  bond  was  taken  to  secure  the  pay- 
ment of  money  which  should  be  received  for 
the  United  States,  is  not  vitiated  by  that 
part  of  it  which  shown  that  it  wks  also  taken 
"to  secure  the  general  offidal  conduct  ["150 
of  the  deputy.  Now,  a  part  of  the  condition 
is  expressly,  "that  if  he  shall  pay  all  moneys 
that  shall  come  to  his  hands,  for  the  postages 
of  whatsoever  is  by  law  chargeable  with  post- 
age," then  the  obligation  is  to  be  void.  The 
obli^tion  itself,  on  whidi  the  suit  is  brought, 
was  intended  to  secure  the  payment  of  money 
collected  for  the  United  States,  as  well  as  the 
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official  conduct  of  fhe  deputy;  and  u  no  liw 
prohibited  such  an  offiaal  bond,  we  cannot 
thinlc,  although  it  inight  not  in  itself  be  valid, 
that  it  would  destroy  an  obligation  taken  for  a 
legitimate  j^urpose.  Aa  the  breach  assigned  is 
altogether  m  the  non-payment  of  the  money 
collected,  we  do  not  think  that,  if  a  bond  would 
be  good,  taken  for  this  single  object,  it  is  made 
bad  by  being  extended  also  to  tne  official  eon- 
duct  of  the  obligor. 

The  inquiry,  then,  is,  whether,  under  a  fair 
eonstruction  of  the  acts  of  Congress,  the  Post- 
master-General may  take  bonds  to  secure  the 
payment  of  money  due,  or  which  may  become 
due  to  the  general  post-office. 

All  the  acts  relative  to  the  post-office,  make 
it  the  duty  of  the  Postmaster-General  to  su- 
perintend the  department,  to  regulate  the  eon- 
dnet  and  duties  of  his  deputies,  and  to  collect 
the  moneys  received  by  them  for  the  general 
post-offioe.  May  not  these  powers  extend  to 
taking  bonds  to  the  officer  who  is  to  perform 
tbemT  May  not  these  bonds  be  considered 
as  means  proper  to  be  used  in  the  collection 
of  debts,  and  tn  securing  them? 

If  this  interpretation  of  the  words  should  be 
too  free  for  a  judicial  tribunal,  yet  if  the  legis- 
lature has  made  it,  if  Congress  has  explained 
its  own  meaning  too  uneqtuTocally  to  be  mis- 
taken, their  courts  may  b«  justified  in  adopting 
that  meaning. 

The  22d  section  of  the  act  of  1799,  after  di- 
recting the  Postmaster-General  to  sue  for  all 
balanora  due  from  his  deputies,  within  six 
months  after  the  expiration  of  the  three  months 
-within  which  they  ought  to  have  been  paid, 
«naeti,  "that  all  suits,  which  shall  be  hereafter 
commenced  for  the  recovery  of  debts  or  balan- 
oes  due  to  the  general  post-office,  whether  they 
appear  by  bond  or  obligations  made  in  the 
name  of  the  existing  or  any  preceding  Post- 
ISl*]  master-General,  *or  otherwise,  shall  be 
Instituted  in  the  name  of  fhe  Fostmaeter-Gen- 
«ral  of  the  United  SUtes." 

These  words  follow  immediately  the  clause 
which  makes  it  the  duty  6f  the  Postmaster- 
General  to  sue  tor  the  money  due  from  his 
deputies,  and  are  obviously  applied  to  the 
moneys  in  their  hands.  They  show  the  sense 
of  the  legislature,  that  this  money  may  be  a 
"debf*  or  a  "balance,"  may  "appear  by  bond 
or  obliffatlon,"  or  otherwise;  and  are,  we  think, 
a  legislative  exposition  of  the  words,  describ- 
ing the  power  and  duty  of  the  Postmaster- 
General  in  the  superintendence  of  his  depart- 
ment, and  the  means  he  may  employ  for  col- 
lecting the  money  due  from  his  deputies. 

The  Slat  section  of  the  same  act  repeals  the 
previous  laws  for  establishing  the  post-office 
department,  after  the  Ist  day  of  the  ensuing 
May;  and  adds  a  proviso  to  the  repealing 
clause,  that  as  to  "all  bonds,  contracts,  debts, 
demands,  rights,  penalties,  or  punishments, 
which  have  been  made,  have  arisen,  or  have 
been  incurred,**  etc.,  "the  said  acts  shall  have 
the  same  effect,  as  If  this  act  had  not  been 
made." 

It  is  said  by  the  counsel  for  the  defendants, 
that  these  words  do  not  give  efficacy  to  the 
bonds  to  which  they  refer,  but  leave  them  as 
they  were  anterior  to  the  repeating  act.  This 
ia  true.  But  they  explain  the  sense  of  the 
legislature,  respecting  the  powers  of  the  Post- 
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master-General,  and  the  mannor  In  whidi  1w 
might  execute  those  ^wers. 

An  additional  proviso  extends  even  to  of- 
ficial bonds.  After  continuing  the  Postmaster- 
General  and  all  his  deputies  in  office,  it  adds, 
"and  also  the  bonds  which  they  or  either  of 
them  have  or  may  give  for  the  faithful  execu- 
tion of  their  several  duties,  shall  continue  to 
have  the  same  force  and  effect,  to  all  intents 
and  purposes,  after  the  1st  day  of.  May  next, 
as  though  this  act  had  not  been  made.*' 

This  proviso,  also,  is  no  more  than  a  recog- 
nition of  the  validity  of  those  bonds;  but  it  is 
a  recognition  of  it,  and  goes  the  full  extent  of 
showing  the  legislative  opinion  that  they  might 
be  taken.  The  act  of  1810  repeals  former  acts, 
and  contains  the  same  provisions  on  this  sub- 
ject with  the  act  of  1799. 

The  court  has  felt  the  pressure  of  this  part 
of  the  ease.  *There  is  always  difficulty  [*15a 
in  extending  the  operation  of  words  beyond , 
their  ^lain  import;  but  the  cardinal  rule  of  con- 
struction is,  that  where  any  doubt  exists,  the 
intent  of  the  legislature,  if  it  can  be  plainly 
perceived,  ought  to  be  pursued.  It  is  also  a 
rule,  that  the  whole  law  is  to  be  taken  to- 
gether, and  one  part  expounded  by  any  other, 
which  may  indicate  the  meaning  annexed  by 
the  legislature  itself  to  ambiguous  phrases. 
The  words  describing  the  power  and  duty  of 
the  Postmaster-General,  may  be  expounded  by 
other  parts  of  the  act  showing  the  legislative 
opinion  as  to  their  extent;  and  if  this  be  true, 
the  sections'  whidi  have  been  cited  cannot  be 
misunderstood.  They  show  plainly  that  the 
legislature  supposed  it  had  given  the  Postmas- 
ter-General authority  to  take  these  bonds. 

A  case  cannot  exist,  in  which  effect  may  be 
given  to  the  legislative  intent  more  safely  than 
in  this.  The  bonds  are  taken  in  a  case  where 
no  doubt  can  exist  respecting  the  right  and  pro- 
priety of  giving  authority  to  take  them;  tney 
are  for  money  due  to  the  United  States;  and 
the  opinion  of  the  legislature  that  authoritf 
was  given,  is  expressed  in  as  plain  words  as  can 
be  used.  The  acts  of  Congress  sustain  the 
opinion,  that  they  have  been  taken  with  the 
knowledge  and  approbation  of  the  legislature, 
from  the  first  establishment  of  the  offices;  and 
provision  is  made  by  law  for  their  being  put 
in  suit.  The  courts  of  the  United  States  bave, 
until  very  late^,  imiformly  given  judgments 
on  them. 

Under  these  dreumstances,  we  think  our- 
selves justified  in  continuing  to  sustain  them, 
and  to  certify  in  this  case,  that  the  Circuit 
Court  has  junsdietion  of  the  cause. 


['Devise.]  [»15S 

JACKSON,  ex  dem.  ST.  JOHN,  t.  CHEW. 

EI.  belne  aeli!«a  of  lands  In  tbe  atnte  of  New 
York,  devtsed  tbe  same,  by  hla  last  will  and  testa- 
ment, to  his  son  Joseph,  in  fee,  anci  other  lands  to 
his  sou  Medcef,  in  fee,  and  added :  "It  ts  mj  will, 
and  I  do  order  and  appoint,  that  If  either  of  m; 
finld  sons  should  depart  thin  life  without  lawful 
Issue,  hla  share  or  part  shall  go  to  the  survivor ; 
and  lu  case  of  both  their  deaths,  without  lawful 
issue,  then  I  give  all  tbe  propertr  to  my  brother 
Joba  £.,  and  my  sister  Hannah  J.,  and  their  beira." 
Joseph,  one  of  the  aona,  died  without  lawful  latne. 
In  1812,  leaving  bis  brother  Medcef  sorvlvlns,  who 
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afterwards  died  without  Iraae.  Held,  tbst  Josepb 
took  an  estate  Id  fee.  defeasible  In  the  advent  of 
bla  djinr  wlthont  Issna  la  tbe  life-time  of  bis 
brother;  that  tbe  limitation  over  was  good  as  an 
ezecotorr  devise ;  and  on  the  deatb  of  Josepb, 
rested  In  bis  surrlTlnK  broHier,  Medcef. 

Tfala  court  adopts  the  local  law  of  real  property, 
as  ascertained  by  tbe  decisions  of  the  state  courts, 
whether  those  decisions  are  grounded  on  the  con- 
stractloQ  of  the  Btntutes  of  tbe  state,  or  form  a 
part  of  tbe  imwrtttea  hiw  of  tbe  state. 

The  court,  therefore,  considered  It  annecessary 
to  examine  the  question  arlsInK  upon  the  above 
devfae,  as  a  question  of  general  Taw :  or  to  review, 
and  attempt  to  reconcile  tbe  cases  In  tbe  Bngllsb 
courts  upon  similar  clauses  in  wills,  tbe  coastruc- 
tloD  of  this  clause  having  been  loi^  settled  by  a 
nntform  series  of  adJodlcatloas  In  new  York,  and 
having  become  a  fixed  role  of  proper^  In  that 
state. 

ERROR  to  the  Circuit  Court  for  the  eouthem 
dutrict  of  New  York. 
Tbe  qneation  presented  by  the  special  Terdict 
In  this  case,  arose  upon  the  will  of  Medcef 
Eden,  the  elder,  bearing  date  the  29th  day  of 
Aueust,  1798,  by  which  will  the  testator  devised 
to  nis  Bon  Joseph,  certain  portions  of  his  real 
and  personal  property,  among  which  were  the 
premises  in  c'lestion  in  this  cause,  "to  have 
and  to  hold  the  same  to  Mm,  his  heira,  execu- 
tors, and  administratorB,  forcTer.**  In  Wee 
maimer  he  devised  to  hia  son  Medcef,  Ma  hrira 
and  assigns,  certain  other  portions  of  his  prop- 
erty, and,  after  making  some  other  provisions, 
added  the  following  clause:  "Item — It  is  my 
154*]  *will,  and  I  do  order  and  appoint,  that 
if  either  of  my  said  sons  should  depart  this  life 
without  lawful  issue,  his  share  or  part  shall  go 
to  the  survivor.  And  in  case  of  both  their 
deaths,  without  lawful  issue,  then  I  give  all  the 
property  aforesaid  to  my  brother,  John  Eden, 
of  Loftus,  in  Cleveland,  in  Yorkshire,  and  my 
sister,  Hannah  Johnson,  of  Whitby,  in  York- 
shire, and  their  heirs."*  And  the  question  was, 
what  estate  Joseph  Eden  (under  whom  the  lea- 
■or  of  the  plaintiff  claimed)  took  in  the  prem- 
ises in  question.  The  t«etator  died  soon  after 
making  hie  will,  leaving  his  two  sons,  Joseph 
and  Medcef,  living.  J(»eph  died  in'  August, 
1812,  without  issue,  leaving  his  brother  Medcef 
alive.  The  lessor  of  the  plaintiff  claimed  title 
derived  from  Joseph  Eden,  under  the  sale  of 
the  premises  in  question,  by  virtue  of  a  judg 
ment  and  execution  against  him,  and  sundry 
Conveyances  thereafter  made  of  such  title  as  set 
out  in  the  special  verdict.  The  defendant 
claimed  under  a  title  derived  from  Medcef 
Eden,  under  the  above-mentioned  clause  in  his 
father's  will,  he  having  survived  his  brother. 
If  Josepb  Eden  took  an  estate  tail,  It  was  by 
operation  of  the  statute  of  the  state  of  Kew 
York  abolishing  entails,  converted  into  a  fee- 
simple  absolute,  and  the  subsequent  limita- 
tion became  inoperative.  That  statute  (passed 
the  23d  of  February,  1786,)  declares  "That  in 
all  cases  where  any  person  would,  if  this  act 
had  not  been  passed,  at  any  time  hereafter  be- 
come seized  in  fee-tail  of  any  lands,  by  vir- 
tue of  any  devise  before  made,  or  Iwreafter 
to  be  made,  such  person,  instead  of  becoming 


seized  thereof  in  fee-tail,  shall  be  deemed  anA 
adjudged  to  become  seized  thereof  in  fee-simple- 
absolute."  So  that  if  Joseph  would  hare  takea 
an  estate  tail  under  the  will,  if  the  act  of 
1786  had  not  been  passed,  by  operation  of  the- 
statute  lie  became  seized  of  an  estate  in  fee- 
simple  absolute,  which  was  liable  to  be  sold  on- 
the  judgment  against  him,  and  the  title  under 
which  the  leBS<w  claimed  would  be  complete. 
But  if  Joseph  took  an  estate  in  fee,  defeasible- 
in  the  event  of  his  dying  without  issue,  in  the- 
life-time  of  his  brother  (which  event  hap- 
pened), then  Joseph's' interest  in  the  land  be- 
came extinct  on  his  death,  and  the  limitation 
over  to  his  brother  Medcef  was  *good  [*15& 
as  an  executory  devise,  and  the  defendant  would! 
consequently  be  entitled  to  jud^ent. 

A  judgment  waa  entered  upon  the  sped*} 
verdict  in  the  court  below,  for  the  defenduit,. 
pro  forma,  by  consent  of  parties,  for  the  pur- 
pose of  bringing  the  cause  before  this  court- 

The  case  was  argued  by  the  Attorney-General 
and  Mr.  D.  B.  Ogden  for  the  plaintiff,  and  by 
Mr.  Webster  and  Mr.  WheatOn  for  the  defend^ 
ant. 

On  the  part  of  the  plaintiff,  it  vras  insisted,, 
that  Joseph  Eden  took  an  estate  tail  under  tlifr 
devise  to  him,  which,  by  the  operation  of  the- 
statute  of  1786,  was  converted  into  a  fee-sim- 
ple absolute.  The  general  rule  that  the  word» 
"dying  without  issue"  import  an  indefinite  fail- 
ure of  issue,  was  relied  on  to  support  this  con- 
struction of  the  will.^  And,  although  it  was 
adI^itted  that  there  were  circumstances  whicb 
would  limit  those  words  to  a  definite  failuz» 
of  issue,  yet  it  waa  denied  that  there  were  any 
qualifying  expressions  in  this  devise  whieb 
would  have  that  effect.  There  were  certainly 
none  such,  unless  the  words,  "his  share  or  part 
shall  go  to  the  survivor,"  could  be  considered 
as  having  that  effect.  The  earliest  case  whidh 
would  probably  bellied  upon  to  show  that 
these  expressions  limited  the  failure  of  issue 
to  issue  living  at  the  death  of  Joseph  Eden, 
was  that  of  Pells  v.  Brown,'  where  the  testator 
devised  to  "Thomas,  his  son,  and  his  heirs,  for- 
ever, paying  to  his  brother  Richard  £20  at  th» 
age  of  21  years;  and  if  Thomas  died  without 
issue,  living  William,  his  brother,  that  then 
William,  his  brother,  should  have  those  landa 
to  him,  his  heirs  and  assigns,  forever,  paying 
the  said  sum  as  Thomas  should  have  paid.^ 
Thomas  having  died  without  issue,  and  Wil- 
liam having  survived  him,  it  waa  determined 
that  this  was  a  contingent  fee  to  William  by- 
way of  executory  devise.  Now,  to  teat  the  au- 
thority of  this  case  as  to  the  effect  of  the 
word  •"survivor,"  it  waa  only  necessary  ['IS* 
to  refer  to  King  v.  Rumball,*  decided  three- 
years  before,  in  which  a  devise  to  three  dau^- 
ters,  and  if  they  all  died  without  tesue,  thaik 


1.  — The  counsel  here  referred  to  all  the  casea 
cited,  and  cooioient«>d  on  by  Mr,  Chancellor  Kent. 
In  Anderson  v.  Jackson,  16  Jobiu.  Rep.  405^124. 

2.  — Cro.  Jac.  690. 

8.— Cro.  Jac.  448;  8.  P.  Webb  v.  HeanlnK  Ib^ 

410. 


NoTB. — That  the  title  to  real  property  by  devise. 
Is  exclusively  governed  by  the  laws  of  rae  state,  or 
country,  where  It  1b  situated.  See  note  to  Clark 
V.  Graham,  6  Wheat.  577 ;  and  note  to  Elmendorf  v. 
Taylor,  10  Wheat.  152;  and  note  to  Darby  v. 
Mayer,  10  Wheat.  465.  ' 

The  SopreaM  Coart  of  ttie  United  States  adopts 
fi84 


the  state  decisions,  because  they  settle  the  law  ao- 
plicable  to  tbe  case ;  and  the  reasons  assigned  fOr 
this  course  applv  as  well  to  rules  of  coostmctloir 
growing  out  of  the  common  law,  as  the  statute  law- 
of  tbe  state,  when  applied  to  tbe  title  of  lands. 
Martlett  t.  ^Uk,  11  Pet  1,  22. 

HTheaC.  Ift. 
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over,  was  faeld  to  create  an  estate  tail;  and 
to  the  case  of  Chadock  t.  Crowley,'  deter- 
mined four  years  subsequent  to  Pells  v.  Brown, 
where  the  same  court  held,  that  the  word  "sur- 
Tivor^  had  no  sueh  effect  as  is  here  attributed 
to  it.  In  that  case  the  testator  devised  all 
his  lands  in  Bradmere  to  Thomas,  his  son,  and 
his  heirs,  forever,  and  his  lauds  in  Eastleak, 
to  Francis,  his  son,  and  his  heirs,  forever,  and 
added :  "Item — I  will  that  the  survivor  of  them 
shall  be  heir  to  the  other,  if  either  of  them  die 
without  issuei"  This  was  held  to  be  an  estate 
tail  in  Thomas.  As  to  the  more  modem  eases 
of  Porter  t.  Bradley,*  and  Roe  t.  Jefftay,* 
which  would  be  relied  upon  to  show  that  the 
term  "survivor"  had  this  effect;  the  remarks  of 
Mr,  Justice  Story,  in  Lillibridge  t.  Adie,* 
might  be  applied  to  these  cases,  and  would 
at  the  same  time  illustrate  the  general  ques- 
tion. "In  respect  to  terms  of  years,  and  other 
personal  estates,  courts  have  very  much  in- 
clined to  lay  hold  of  any  wOTds  to  tie  up  the 
senerality  of  the  expression,  'dyine  without 
bsue,*  and  to  confine  ft  to  'dying  without  issue 
living  at  the  time  of  the  person's  decease.' 
Bat,  in  remct  to  freeholds,  the  rule  has  been 
rigidly  enforced,  and  rarely  brokjen  in  upon, 
unless  there  were  strong  circumstances  to  repel 
it.'  The  cases  of  Porter  v.  Bradley  and  Roe  v. 
Jeffray,  have  gone  a  great  way,  but  they  tiu-n 
on  distinctions  which,  though  nice,  clearly  rec- 
ognize the  general  rule."  ui  a  recent  English 
case,  the  word  "survivors"  was  relied  upon  to 
raise  an  inference  of  restrictive  intention;  but 
Sir  W.  Grant  held  that  the  word  had  the  same 
sense  as  the  word  "others,"  "as  (says  he)  has 
187*]  'been  frequently  decided."*  So,  in  Mas- 
sey  T.  Hudson,*  in  a  case  of  personal  property, 
the  presumption  that  a  bequest  over  to  the  sur- 
Tlvor  of  two  persons,  after  the  death  of  one 
without  issue,  was  meant  as  a  personal  benefit 
to  the  survivor,  was  held  to  be  repelled  by  the 
addition  of  the  words  "executors,  administra- 
tors, or  assigns."  Roe  v.  Scott  &  Smart,"  pre- 
sented precisely  the  same  case  with  that  before 
the  coiut;  and  yet  it  was  there  held  that  the 
indcflniteneas  was  not  restricted  by  force  of  the 
wwd  "snrriTOT."  In  the  present  ease  it  could 
not  be  considered  as  having  that  effect,  because 
the  testator,  in  using  the  term  "survivor,"  did 
not  intend  the  individual  brother  surviving,  but 
the  surviving  branch;  consequently,  if  Medcef 
had  died,  having  issue,  in  the  life-time  of 
Joseph,  and  Joseph  had  afterwards  died  with- 
out issue,  the  issue  of  Medcef  would  have  taken 
Joseph's  share;  and  so,  also^  in  case  of  any 
more  remote  failure. 

Am  to  the  local  decisions  in  the  state  courts 
of  New  York,  giving  a  construction  to  this  and 
other  similar  clauses  in  wills,  it  was  said  that 
the  present  question  did  not  turn  upon  the 
interpretation  which  the  local  tribunals  had 


S'ven  to  the  statute  of  1786,  or  upon  any  other 
w  peculiar  to  the  state;  but  that  the  sole 
question  was,  whether  Joseph  £dea  took  an 
estate  tul,  whidi  was  m  question  of  general 
law;  and  if  he  did,  it  was  incontestible  that 
the  statute  converted  his  estate  into  a  fee 
simple,  and,  consequently,  the  plaintiff  was  en- 
titled to  recover.  The  decisions  of  the  state 
courts  would  receive  no  more  respect  in  the' 
present  case  than  in  any  other  question  at 
common  law  which  might  come  before  this 
court;  and  to  show  that  the  state  decisions  had 
proceeded  upon  mistaken  grounds,  the  argu- 
ments and  authorities  urged  by  Ifo.  Chanceflor 
Kent,  in  Anderson  t.  Jadlcson,*  were  relied  up- 
on and  enforced  with  a  great  variety  of  illus- 
trations. 

*0n  the  part  of  the  defendant.  It  was  [*159 
admitted  that  a  devise  to  take  effect  after  a 
preceding  estate  in  fee-simple,  upon  an  indefi- 
nite failure  of  issue,  or  (which  is  the  same- 
thing)  where  there  are  no  expressions  restrict- 
ing that  failure  to  a  life  in  being,  and  the- 
usual  allowance  for  minority  and  gestation,, 
cannot  operate  as  an  executory  devise,  because- 
it  would  tend  to  a  perpetual  restriction  of  alien- 
ation, and  is  therefore  void.  But  where  th» 
failure  of  issue  is  definite,  and  by  plain  words 
or  necessary  implication,  declared  to  take  ef- 
fect, if  at  all,  within  a  Ufe  in  being,  a  limita- 
tion by  executory  devise  is  valid,  and  would 
be  sustained  both  in  England  and  New  York. 
But  the  peculiar  state  of  the  law  of  real  prop* 
erty  in  England,  would  account  fbr  tiie  appu- 
cation  of  a  different  rule  to  the  construction 
of  these  limitations,  when  applied  to  real  prop- 
erty, from  what  would  prevail  in  the  case  of 
personal  property;'*  whilst  the  institutions  of 
this  country  might  justify  and  require  the  ap- 
plication of  the  same  rule  to  both." 

It  was  not,  however,  deemed  necessary  to 
resort  to  this  distinction,  since  it  was  insisted 
that  the  construction  put  upon  this  devise  was 
sustained  by  the  general  current  of  decisions  in 
Westminster  Hall,  ever  since  Pells  v.  Brown,** 
which  had  been  called  by  Lord  -Kenyon  "the 
Magna  Charta  of  this  branch  of  the  law,"  and 
had  never  been  departed  from.**  In  that  case, 
the  devise  over  was  in  the  event  of  the  first 
taker  dying  without  issue,  living  his  brother 
William;  in  this  case,  the  devise  over  is  to  the 
survivor  of  the  two  brothers.  In  grammatical 
and  legal  construction,  it  is  impossible  to  dis- 
tinguish between  a  brother  surviving,  and  a 
brother  living  at  the  death  of  the  first  taker. 
All  the  modern  eases  confirm  the  authority  of 
Pells  Brown,  and  it  was  also  sustained  by 
the  general  principles  and  analogic  of  tlie 
law.'*  As  to  the  anomalous  case  of  C!hadock 
V,  Crowley,"  it  'was  directly  contrary  [•IS* 
to  the  authority  of  Pells  v.  Brown,  and  the 
long  series  of  decisions  following  it,  and,  there- 


1.  — Cro.  Jac.  696. 

2.  ^ — S  Term.  Rep,  14S. 
8.^ — 7  Term.  Rep.  S85. 

4.  — 1  Mason's  Rep.  236. 

5.  — Peame's  Ex.  Dev.  367-381;  Boiler's  ed. 
471-476;  Cooke  v.  De  Vanaes,  9  Vea.  197;  Danse; 
V.  OrlfBtb,  4  Haale  &  Selw.  61. 

e.— Barlow  v.  Salter,  17  Yes.  470. 

7.— 2  Ueriv.  186. 

&--2  Feams's  Bz.  Dev.  <4tb  ed.)  808. 
•  Ii.  od. 


9.  — 16  Johna  Rep.  397,  424. 

10.  — Forth  T.  Cbapman,  663. 

11.  — 1  North  Carolina  Law  Rep.  644;  1  Hen.  ft. 
Mun.  301 ;  20  Johns.  Rep.  483. 

12.  — Cro.  Jac  690. 

13.  — Porter  v.  Bradley,  8  Term.  Bep.  148:  Up- 
pitt  V.  Hopkins.  1  GalllB,  460. 

14.  — 1  P.  Wjng.  6S4,  665;  Porter  v.  Bradley.  8 
Term.  Rep.  148 :  Roe  v.  Jeffrar,  7  Term.  Rep.  6S»j. 
Beacroft  v.  Broom,  4  Term.  B^  440. 

16. — Cro.  Jac  686. 

885- 


Digitized  by  Google 


IS9 


SUFBEin  COUBI  OF 


TBS  UiriTBD  States. 


1827 


fore,  could  not  be  law,  even  supposing  it  to  be 
■correctly  reported,  which  might  well  be  doubt- 
■ed.  Tlut  case  states  that  if  the  devise  had 
been,  "that  if  he  died  without  issue  in  the  life 
-of  the  other,  or  before  such  an  age,  that  then 
it  should  remain  to  the  other,  then,  peradven- 
ture,  it  should  be  a  contingent  devise  in  tail, 
if  it  should  happen,  and  not  otherwise."  No 
lawyer  would  pretend,  at  this  day,  that  a  de- 
vise to  one  and  his  heira,  and  in  case  he  die 
without  issue  in  the  life  of  another,  or  if  ho 
•died  before  the  age  of  21,  then  over,  is  an  es- 
tate tail,  either  vested  or  contingent.  It  is, 
like  the  present  case,  an  estate  in  fee-simple,  de- 
feasible on  the  event  happening,  with  a  valid 
executory  devise  over.  The  other  cases  cited 
hy  Mr.  Chancellor  Kent^  would  all  be  found  to 
range  themselves  under  one  of  the  following 
•classes:  (1)  Where  there  are  no  words  to  con- 
trol the  indefinite  failure  of  issue.*  (2)  Where 
the  first  estate  is  only  for  life,  and  enlarged 
by  implication  to  an  estate  tail  by  the  linilta- 
over,  or  failure  of  issue*  (3)  Where  the 
first  taker  left  issue,  and  the  executory  devise, 
in  consequence,  could  not  take  effect.*  (4) 
Several  cases  cited  against  the  construction 
insisted  on  by  the  defendant  in  the  present 
•case,  which  are  manifestly  in  favor  of  that 
160*]  construction."  'In  Massie  v.  Hudson,* 
the  master  of  the  rolls  considers  the  worcte 
""executors,  administrators,  and  assigns,"  as 
showing  the  intent  of  the  testator  to  vest  the 
interest,  and  make  it  transmissible.  But,  in 
the  present  case,  there  are  Ho  words  of  limita- 
tion annexed;  and  if  it  be  said  they  are  im- 
plied, the  same  might  be  said  of  every  legatee, 
who,  if  no  words  of  restriction  are  added, 
takes  an  absolute  interest  transmissible  to  his 
'executors,  -etc.  But  here  the  interest  was 
neither  vested  nor  transmissible.  Barlow  v. 
Salter'  cannot  be  reconciled  with  the  general 
-course  of  English  .  adjudications  in  cases  of 
personal  property,  and  is  entirely,  inconsistent 
with  the  Aqierican  authorities.*  As  to  the  no- 
tion of  the  word  "snrvivor"  being  used  to  in- 
•dieate  tbe  surviving  branch  or  stock,  in  the 
recent  case  of  Wollen  v.  Andrews,*  it  is  ex- 
pressly laid  down,  that  "survivor  or  survivors," 
mean  not  the  surviving  stocks,  but  the  surviv- 
ing children.  And  Mr.  Fearne**  observes,  that 


1.  — Anderson  r.  Jaclnon,  18  Johns,  Bep.  897- 
424. 

2.  — Tenny  v.  Aear.  12  East,  218;  Romllly  v. 
-James,  6  Taunt.  263 ;  Brice  v.  Smltb,  1  WlUes,  1 ; 
Doe  T.  Tennereati,'  Doug).  477 ;  Denn  v.  Slater,  5 
Term  Rep.  335;  Doe  v.  Etlla,  9  East,  382;  Hunter 
V.  Hnlnes,  1  Wasb.  171 ;  Ide  v.  Ide^  6  Mass.  Rep. 
500;  Royal  v.  Bppes,  2  Utinf.  479. 

3.  — Webb  V.  Herring  Cro.  Jac.  416;  King  v. 
Rumball,  Cro.  Jac.  448;  Sntton  t.  Wood,  Camer.  & 
Norw.  202. 

4.  — Roe  v.  Bcott,  2  Feame,  259  '.Hope  v.  Taylor, 
1  Burr.  268;  Doe  v.  Rivera,  7  Term  Rep.  276; 
Denn.  v.  Slater,  6  Term  Rep.  385. 

6.  — Klrkpatrlck  v.  KIrbpatrick  18  Tes.  476; 
RlcbardBoa  v.  Noyes,  2  Hasa,  Rep.  56 ;  Porter  v. 
'Bradley,  8  Term  Bep.  148;  Roe  v.  Jeflray,  7  Term 
Rep.  68B;  Haver  r.  Sbltz,  3  Yates,  205;  Ray  v. 
Bnslin,  2  Mass.  Bep.  5E4;  Keatlns  v.  Beyoolaii,  1 
J3ay,  SO ;  Jones  v.  JEUce^  «  Dessans  1B6. 

•.—2  Merlv.  180. 

7.  — 17  Tes.  470. 

8.  — Feame  481,  note ;  1  Serf,  *  Bawle.  144-159 : 
t  Sere,  ft  Rawle,  470. 

g.— 2  Blngh.  126. 
10.— Bx.  Dev.  (6tb  Lend,  ed.)  646. 


though  the  authorities  have  established  oi 
solid  ground  the  power  of  testamentary  dis- 
positions of  contii^nt  and  executory  estates, 
and  possibilities  coupled  with  an  interest,  and 
such  as  would  be  descendible  to  the  heir  of  Um 
object  of  them  dying  before  the  contingent  or 
event  on  which  the  vesting  or  acquisition  of 
the  estate  depended;  yet  the  decisions  do  not 
appear  to  reach  those  cases,  where  the  contin- 
gent interest  is  not  transmissible  from  any 
person,  until  the  contingency  decides  him  to  be 
the  object  of  the  limitation.  Noif,  it  has  been 
decided,  that  a  testamentary  disposition  of  an 
estate,  devised  to  the  survivor  of  two  persons, 
while  both  are  alive,  is  not  valid,  although  the 
person  making  the  disposition  Iwcomes  the  sur- 
vivor; because,  till  by  the  death  of  the  other  he 
so  becomes  the  survivor,  he  has  no  interest 
whatever  in  the  land."  So,  also,  Mr.  Preston 
observes,  that  mere  possibilities  to  persons  not 
ascertained,  as  to  the  sturvivw  of  several  per- 
sons, are  not  coupled  with  an  'interest,  [*1<1 
and  are  not  devisable,  nor,  he  apprehends, 
transferable  to  assignees  under  a  commission 
of  bankrupt."  So,  again:  "titles  under  possi- 
bilities or  expectancies  are  of  two  descriptions. 
(1)  Possibilities  coupled  with  an  interest.  (2) 
Possibilities  without  any  interest.  Those  possi- 
bilities which  are  not  coupled  with  an  interest 
are  not  devisable,  but  all  titles  under  them 
may  be  barred,  excluded,  or  bound  by  estoppel. 
Such  are  the  expectancies  of  an  heir  apparent 
or  presumptive,  or  of  persons  where  the  gift  is 
to  the  survivor,  and  both  are  living.""  So^ 
a  power  given  to  the  survivor  of  two  persons 
cannot  be  well  executed  by  both  of  them  wtiile 
alive." 

In  addition  to  the  argument  upon  the  case, 
as  a  question  of  ^neral  law,  the  counsel  re- 
ferred to  the  decisions  of  tbe  state  courts  of 
New  York,  as  conclusively  establishing  the 
construction  contended  for  on  the  part  of  the 
defendant  in  error,  as  a  settled  rule  of  prop- 
erty in  that  state;"  and  to  the  decisions  of  Uus 
court  showing  that  the  law  thus  established  by 
a  long  series  of  adjudications  in  the  local  tri- 
bunals, would  be  respected  here." 

Mr.  Justice  Thompson  delivered  the  opinion 
of  the  court,  and  after  stating  the  case,  pro- 
ceeded as  follows: 

Questions  growing  out  of  devises  of  this  de* 
seription,  are  among  the  most  difficult  and  in- 
tricate doctrines  of  the  law;  and  from  the 
numerous  cases  that  have  arisen,  as  found  re- 
ported in  the  books,  it  will  be  seen  that  nice 
and  almost  imperceptible  distinctions  have 
been  resorted  to,  with  the  avowed  object  of 
carrying  into  effect  the  intention  of  the  tes- 
tator. To  review  the  cases  that  have  arisen  in 
the  English  'courts  on  these  questions,  [*163 
would  be  an  arduous,  and  to  reconcile  them,  a 
difficult,  if  not  a  fruitless  undertaking.  Nor 


11.  — ^Doe  V.  TompklDBon,  2  Haule  t.  Stiw.  16S. 

12.  — 1  Preston  on  Estates,  76. 

13.  — Preston's  Abstr.  tit.  204. 

14.  — Sugd.  Powers,  162;  3  Bro.  Cb.  810. 

IB. — Foadlck  V.  Cornell,  1  Jobna.  Rep.  440: 
Jackson  v.  Blanabaw,  3  Jobna.  Rep.  292;  Hoffat  v. 
Strong,  10  Jobns.  Bep.  12;  Jackson  v.  Staats,  11 
Johns.  Rep.  887;  Jatxson  v.  Anderson,  16  Jonn^ 
Rep.  382 ;  Wilkes  v.  Lion,  2  Cowen's  Rep.  888. 

16. — 6  Crancb,  32;  9  Cranch,  98:  6  Wheat.  Rep. 
127;  7  Wheat.  Rep.  580;  8  Wheat.  Hep.  686-5^ 
10  Wbeat.  Rep.  168 ;  11  Wheat.  Rep.  367-8. 

Wheat.  19. 
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«re  the  dedrions  of  the  state  courts  in  our  own 
«onntr7  in  perfect  harmony  with  each  other. 
It  is  not  deemed  necessary,  however,  in  the 
pr^nt  case,  to  enter  into  an  examination  of 
these  various  decisions,  either  for  the  purpose 
of  attempting  to  reconcile  them,  or  to  extract 
from  them,  principles  which  might  be  appli- 
cable  to  the  case  now  before  the  court,  if  the 
anestion  was  considered  entirely  an  open  qiies- 
non.  The  inquiry  is  very  much  narrowed  by 
Applying  the  rule  which  has  uniformly  gov- 
«rned  this  court,  that  where  any  prlndple  of 
law,  establishing  a  rule  of  real  property,  has 
been  settled  in  the  state  courts,  the  same  rule 
will  be  applied  by  this  court  that  would  be 
Applied  by  the  state  tribunals. 

This  is  s  principle  so  obviously  just,  and  so 
indispensably  necessary  under  our  system  of 
government,  that  it  cannot  be  lost  sight  of. 

The  inquiry,  then,  is,  whether  the  question 
Arising  in  this  case  has  been  so  settled  in  the 
state  courts  of  New  York  as  to  be  considered 
at  rest  there.  Numerous  eases  have  come  be- 
fore those  courts  upon  this  question;  some  on 
the  very  clause  in  the  will  now  under  coneid- 
«ration;  others  on  wills  containing  clauses  very 
analogous,  and  which,  in  those  courts  at  least, 
have  been  considered  identical  with  the  present. 

I  shall  proceed  to  notice  some  of  the  leading 
«ase8  there  decided,  to  see  how  the  law  on  this 
question  is  held  to  have  been  settled  in  that 
state.  In  the  case  of  Anderson  v.  Jackson,  16 
Johns.  Rep.  382,  decided  in  the  court  for  the 
trial  of  impeachments  and  correction. of  errors, 
in  the  year  1819,  the  decision  turned  solely 
upon  the  construction  of  this  very  clause  in  the 
will  of  Medoef  Eden,  the  elder,  affirming  the 
judgment  of  the  Supreme  Court,  which  had 
been  given  without  ailment,  the  court  con- 
sidering the  question  raised  to  have  been  set- 
tled by  former  cases;  and  the  Court  of  Errors, 
in  affirming  the  judgment  of  the  Supreme 
Court,  put  it  principally  upon  the  same  ground, 
and  considered  the  question  at  rest  by  the  re- 
peated and  uniform  dedsions  of  the  Supreme 
Court  for  the  last  twelve  or  fourteen  years.  It 
may  be  useful  to  recur  to  the  progress  of  these 
1«3*]  'decisions,  to  see  the  steady  and  unin- 
terrupted course  of  the  cpurts  upon  the  ques- 
tion, and  how  firmly  the  principle  has  become 
ingrafted  in  the  law  of  that  state  as  a  rule  of 
landed  property. 

The  first  case  that  arose  was  that  of  Fosdick 
T.  Cornell,  1  Johns.  Rep.  440.  in  the  year  1806. 
By  the  will  there  in  question,  the  devise  over 
was,  "My  mind  and  will  is,  that  if  any  of  my 
said  sons,  William,  Jacob,  Thomas  and  John, 
or  my  daughter  Mary,  shall  happen  to  die 
without  heirs  male  of  their  own  bodies,  then 
that  the  lands  shall  return  to  the  eiirvivors,  to 
be  equally  divided  between  them."  And  it 
was  held  by  the  court  unuiimously,  that  this 
clause  did  not  create  an  estate  tail,  but  was  to 
take  efl^eet  as  an  executory  devise.  In.  the  case 
of  Anderson  t.  Jackson,  the  doctrine  of  that 
case  was  considered  applicable  to  the  Eden 
will,  and  to  govern  its  construction.  And  it 
was  not  pretended  by  the  dissenting  members 
of  the  Court  of  Errors,  but  that  if  the  case  of 
Fosdick  V.  Cornell  was  correctly  decided,  it 
would  govern  the  case  then  before  the  court. 
And  the  whole  strength  of  the  argument  in  the 
very  elaborate  opinions  given  by  the  dissenthig 
•  It.  ed. 


members,  was  applied  to  the  purpose  of  en- 
deavoring to  show  that  the  decisions  in  that 
case,  and  in  those  which  rested  upon  it,  had 

Sroceeded  upon  incorrect  views  of  the  law,  as 
ecided  both  in  the  English  and  American 
courts.  Chancellor  Kent  here  took  occasion  to 
announce  his  change  of  opinion  on  this  ques' 
tion,  and  to  say,  that  although  he  did  not  de- 
liver the  fqiinion  of  the  court,  he  would  not 
shelter  himself  under  his  silence,  but  partook 
of  the  error;  but  that  he  had  discovered,  years 
a^go,  that  the  case  of  Fosdick  v.  Cornell  was  de- 
cided on  mistaken  grounds.  If  this  ,  should  be 
admitted  (which  I  certainly  do  not  mean  to  ad- 
mit), it  is  an  error  which  has  been  so  repeated- 
ly sanctioned  by  all  the  courts  of  that  state, 
for  the  last  twenty  years,  that  it  has  ripened 
Into  a  settled  rule  of  law.  And  a  reference  te 
the  cases  which  followed  that  of  Fosdick  v. 
Cornell,  will  show  that  it  has  become  a  rule  so 
fastened  upon  the  law  of  real  property  in  that 
state  as  to  make  it  unwise  and  unsafe  to  dis- 
turb it. 

In  the  case  of  Jackson  v.  Blanshaw,  3  Johns. 
Rep.  289,  decided  in  the  year  1808,  the  ques* 
tion  before  the  court  "arose  upon  a  will,  ['164 
where  the  testator  devised  "all  his  estate,  real 
and  personal,  to  his  six  children,  to  be  equally 
divided  between  them,  share  and  share  alike;, 
but  if  any  of  them  died  before  arriving  at  full 
age,  or  without  lawful  issue,  that  then  his,  her, 
or  their  part,  should  devolve  upon  and '  be 
equally  divided  among  the  surviving  children, 
and  to  their  heirs  and  assigns,  forever."  This 
was  held  to  be  a  good  devise  over  by  way 
of  executory  devise;  and  Chief  Justice  Kent, 
in  delivering  the  opinion  of  the  court,  refers  to 
the  case  of  Fosdick  v.  Cornell,  and  observes, 
that  the  court  there  reviewed  the  leading  au- 
thorities, and  held,  that  the  devise  over  was  a 
good  executory  devise,  and  that  the  true  con- 
struction was,  a  devise  over  to  take  efTect  on 
failure  of  male  issue  during  the  life  of  the  first 
taker.  That  the  ancient  case  of  Hanbury  v. 
Cockrill,  1  Soil.  Abr.  835,  was  quite  analogous 
in  favor  of  the  emcutory  devise.  The  devise 
there  was  to  the  two  sons  in  fee,  with  a  pro- 
viso, that  if  either  died  before  they  should  be 
married,  or  before  they  should  attain  the  age 
of  21  years,  and  without  issue  of  their  bodies, 
then  his  share  should  go  to  the  survivor.  That 
Lord  Kenyon,  in  the  two  cases  of  Porter  v. 
Bradley  and  Roe  v.  Jeffray,  3  Term  Rep.  143; 
7  Tern  Rep.  689,  supported  this  established 
construction  in  a  very  forcible  manner;  and 
that  the  case  before  the  court  could  not  be  dis- 
tinguished in  principle  from  those  in  which 
this  rule  of  law  is  settled  beyond  controversy. 
Again;  in  the  case  of  the  Executors  of  Moffat 
V,  Strong,  10  Johns.  Rep.  12,  decided  in  the 
year  1813,  the  testator,  after  giving  certain 
specific  parts  of  his  real  and  personal  estate  to 
his  BKxaa,  adds  this  provision:  "And  if  any  of 
my  sons  afonwUd  should  die  without  lawful 
issue,  then  let  his  or  their  part  or  ptrts  be  di- 
vided equally  among  the  survivors.^  Although 
this  was  a  case  of  personal  property,  the  judg- 
ment of  the  court  did  not  rest  upon  that  dis- 
tinction. Chief  Justice  Kent,  in  delivering  the 
opinion  of  the  court,  says:  "The  greatest  diffi- 
culty that  arises  in  starting  the  main  point  for 
consideration,  is  to  avoid  being  overwhelmed 
and  eonfounded  by  the  multitude  of  eases. 
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Lord  ThurloT  siUd  there  were  flfty-ieven  cases 
on  this  point,  and  we  know  they  have  greatly 
increased  since."  A«d,  after  reviewing  many  of 
165*]  the  leading  cases,  the  Chief  'Justice  ob- 
serves, if  the  limitation  rested  solely  on  the 
words  "dying  without  issue/'  it  would  fail;  but 
the  will  proceeds,  and  gires  the  part  of  the  son 
•o  dying  without  issue  to  the  snrrivors.  The 
term  '^urvivorB"  will  be  found  to  rescue  the 
limitation  from  the  operation  of  the  general 
prindple,  and  to  bring  it  within  the  reach  of 
other  cases,  which  have  adjudged  that  expres- 
sion to  be  the  cause  of  a  different  construction, 
and  for  the  reason  that  it  could  not  have  been 
Intended  that  the  survivor  was  to  take  only 
after  an  indefinite  failure  of  issue,  as  that 
event  mi^t  happen  long  after  the  death  of  all 
the  survivors.  Thna  stood  the  question  when 
the  Chief  Justice  was  transferred  to  the  Court 
of  Oumcery,  no  diversity  of  opinion  having 
existed  on  the  bench  upon  the  question,  accord- 
ing to  the  reported  cases.  The  next  case  that 
came  before  the  court  was  that  of  Jackson  t. 
Staats,  11  Johns.  Rep.  337,  in  the  year  1814; 
and  the  oonstmetion  of  a  similar  clause  in  a 
wtU  was  under  consideration.  Spencer,  J.,  in 
delivering  the  opinion  of  the  court,  observes, 
that  "the  point,  whettier  the  limitation  over 
operates  as  an  executory  devise,  or  to  create  an 
estate  tail,  admits  of  very  little  difficulty.  The 
casQ  of  Fosdick  v.  Cornell  is  in  point;  that  this 
is  a  good  executory  devise;"  and  adds,  "I  be- 
lieve none  of  us  liave  ever  doubted  the  correct- 
ness  of  the  dedsion  in  that  ease,  and  it  would 
be  a  waste  of  time  to  review  the  authorities 
there  cited."  So  that  the  law  on  this  point  was 
considered  settled,  and  not  open  to  argument, 
until  it  was  again  stirred,  in  the  case  of  Ander- 
son V.  Jackson,  in  the  Court  of  Errors,  upon 
the  clause  in  Eden's  will,  now  under  considera- 
tion;  and  the  rule  of  construction  settled  in  the 
Supreme  Court  was  considered  applicable  to 
this  will,  and  governed  the  decision  in  the 
Court  of  Errors.  Again,  in  the  year  1823,  the 
construction  of  this  same  clause  in  Eden's  will 
came  before  the  Supreme  Court,  in  the  case  of 
Lion  V.  Burtis,  20  Johns.  Rep.  483,  and  Spencer, 
Ch.  J.,  in  delivering  the  opinion  of  the  court,  re- 
ferred to  the  case  of  Anderson  v.  Jackson,  in 
the  Court  of  Errors,  and  said,  it  was  there  de- 
elded  that  the  devise  to  Joseph  Eden  did  not 
create  an  estate  tail,  but  that  the  devise  over, 
upon  the  event  of  his  dying  without  issue,  was 
a  limitation  over  as  an  executory  devise  to 
Medcef,  the  survivor.  That  the  opinion  of  the 
16  6*]  'court  was,  that  the  devise  over  to  the 
survivor  did  not  depend  on  an  indefinite  failure 
of  issue,  but  only  on  a  failure  of  issue  at  the 
time  of  Joseph's  death.  "This,  then,"  said 
the  Chief  Justice,  "is  the  law  of  the  land,  and 
must  govern  every  other  case  coming  within 
the  same  principle.  And  I  must  be  allowed  to 
say,  that  subsequent  reflection  has  confirmed 
my  conviction  of  the  soundness  of  the  decision 
in  the  Court  of  Errors.  Stare  decisis  is  a  max- 
im essential  to  the  security  of  property.  The 
decisions  of  courts  of  law  become  a  rule  for  the 
regulation  of  the  alienation  and  descent  of  real 
estate;  and  when  that  rule  has  been  sanctioned 
and  adopted  in  our  courts,  it  ought  to  be  ad- 
hered to,  unless  manifestly  wrong  and  unjust." 

Other  questions  were,  however,  embraced  in 
this  case,  and  it  was  afterwards  brought  before 
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the  Court  of  Errors  (2  Owen,  333),  and  a  pre- 
liminary question  was  made,  whether  the  court 
would  hear  an  argument  on  the  point  decideil. 
in  the  case  of  Anderson  v.  Jackson.  But  as. 
that  t^ueetion  was  so  involved  with  other  ques- 
tions m  the  cause,  it  was  found  difficult  entire- 
ly to  separate  them,  and  the  argument  proceed- 
ed; the  president  of  the  court  at  the  same  time- 
observing,  that  he  should  suppose  eonnseV 
would  not  question  any  point  plainly  decided: 
in  Anderson  v.  Jackson,  both  in  its  principle 
and  object,  and  that  he  had  no  doubt  the  court 
would  abide  by  its  decision  in  that  case.  In> 
the  course  of  the  argument,  when  the  bearing* 
of  the  case  of  Anderson  v.  Jackson  was  fully 
underatood,  it  was  proposed  to  ttop  the  coun- 
sel, so  far  as  the  decision  in  that  ease  waa- 
called  in  question;  and  the  chancellor  (Sanford) 
expressed  his  determination  to  adhere  to  that 
decision.  That  he  tmderstood  it  to  fix  distinct- 
ly a  construction  upon  the  clause  which  devises- 
to  Joseph  Eden,  and  was  prepared  to  say  it  did 
not  carry  an  estate  tail,  but  a  fee  detenninable- 
on  his  death  without  issue  then  living.  AnA 
although  the  counsel  were  allowed  to  proceed, 
and  the  question  again  fully  argued,  the  court 
when  they  came  ut  pronounce  judgment,  dis- 
claimed, in  very  strong  language,  any  intention 
to  call  in  question  the  decision  of  Anderson  t. 
Jackson,  Cramer,  senator,  observes:  "Thft- 
court  has  been  called  upon,  in  a  very  solemn 
manner,  to  review  its  decision  on  an  important. 
*nile  of  law  affecting  titles  to  real  [*1«7 
property.  But  we  have  not,  in  my  view  of  the- 
subject,  the  power  (and  by  power  I  meaik 
right)  now  to  question  or  impeach  that  ja^- 
ment  rendered  by  this  court,  and  founded  on  the- 
uniform  decisions  of  the  Supreme  Court  dur- 
ing a  period  of  more  than  seventeen  yeara^ 
Wills  have  been  made,  and  estates  settled,  on^ 
the  principle  of  these  eases,  which  have  been 
deemed  and  treated  as  the  settled-  law  of  the 
land."  And  the  judgment  of  the  Supreme- 
Court  was  unanimously  affirmed,  with  the  ex- 
ception of  one  senator. 

After  such  a  settled  course  of  decisions,  and" 
two  of  them  in  the  highest  court  of  law  in  the- 
state,  upon  the  very  clause  in  the  will  now 
under  consideration,  deciding  tliat  Joseph  Kdeib 
did  not  take  an  estate  tail,  a  contrary  decisioik 
by  this  court  would  present  a  conflict  between 
the  state  courts  and  those  of  the  UnitedC 
States,  productive  of  incalculable  mischief.  If,, 
after  such  an  uninterrupted  series  of  decisiona 
for  twenty  years,  this  question  is  not  at  rest 
in  New  York,  it  is  difticult  to  say  when  any 
question  can  be  so  considered.  And  it  will  be- 
seen  by  reference  to  the  decisions  of  this, 
court,  that  to  establish  a  contrary  doctrine 
here,  would  be  repugnant  to  the  principles 
which  have  always  governed  this  court  in  like- 
cases. 

It  has  been  urged,  however,  at  the  bar,  that 
this  court  applies  this  principle  only  to  state^ 
constructions  of  their  own  statutes.  It  is  true, 
that  many  of  the  cases  in  which  this  court  haa. 
deemed  itself  bound  to  conform  to  state  de- 
cisions, have  arisen  on  the  construction  of  stat- 
utes. But  the  same  rule  has  been  extended  to 
other  cases;  and  there  can  be  no  good  reason 
assigned  why  it  should  not  be,  when  it  is  ap- 
plying settled  rules  of  real  property.  This- 
court  adopts  the  state  decisions,  because  they 
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«ettle  the  law  appUcable  to  the  case;  and  the 
naBOna  assigned  for  this  course,  apply  as  well 
to  rules  of  construction  growing  out  of  the 
'Common  law,  as  the  statute  law  of  the  state, 
when  applied  to  the  title  of  lands.  And  such 
«  course  is  indispensable,  in  order  to  preserve 
-uniformity,  otherwise  the  peculiar  constitution 
■of  the  judicial  tribunals  of  the  states  and  of 
the  United  States,  would  be  productive  of  the 
greatest  mischief  and  oonfusum. 
fS'l  •The  case  of  MTteen  v.  DeLancy'a 
LasBeSi  6  Craneh,  32,  arose  upon-  the  construe- 
uon  oi  a  statute.  And  the  court  say,  "If  the 
4Mi  then  in  question  was  for  the  first  time  to 
Im  ocmstrued,  the  opinion  of  tl^e  court  would 
be,  that  the  deed  was  not  properly  proved,  and, 
therefore,  not  legally  recorded.  But  in  con- 
struing the  statutes  of  a  state,  on  -which  land 
titles  depend,  infinite  mischief  would  ensue, 
«honld  tins  court  observe  a  different  rule  from 
that  which  has  been  long  established  in  the 
«tate."  And  whether  these  rules  of  lan^  titles 
grow  out  of  the  statutes  of  a  state,  or  princi- 
ples of  the  common  law  adopted  and  applied  to 
«uch  titles,  can  make  no  difference.  Tnere  is 
the  same  necessity  and  fitness  in  preserving 
imiformity  of  decisions  in  the  one  case  as  in 
the  other.  So,  also,  in  the  cases  of  Polk's 
Lessee  v.  Wendal,  9  Oraneh,  98,  and  Thatcher 
-r.  Powell,  6  Wheat.  Bep.  127,  the  construction 
•of  state  statutes  respecting  real  property  was 
under  consideration;  and  the  court  say  they 
will  adopt,  and  be  governed  by,  the  state  con- 
struction, when  that  is  settled,  and  can  be  as- 
certained, especially  where  the  title  to  lands  is 
in  question.  But  in  the  case  of  Blight's  Lessee 
T.  Roeheater,  7  Wheat.  Rep.  660,^  which  arose 
in  Kentucky,  the  question  was  not  upon  the 
oonstruetion  of  any  statute,  but  related  to  the 
doctrine  of  estoppel,  between  vendor  and  ven- 
dee; and  it  was  urged  at  the  bar,  that  the 
question  was  settled  by  authority  in  Kentucky, 
and  cases  cited  to  establish  the  point.  The 
Authorities  were  examined,  and  considered  by 
the  oourt  as  not  deciding  the  question;  but  no 
-inttmation  is  given  that  they  were  inappUca- 
lile,  because  the  question  did  not  InTolve  the 
construction  of  a  statute.  And  the  case  of 
Daly  T.  James,  8  Wheat.  Rep.  536,  which  arose 
in  Pennsylvania,  is  directly  in  point.  The 
-question  there  was  upon  the  interpretation  of 
a  clause  in  a  will,  which  had  received  a  ju- 
dicial construction  by  the  Supreme  Court  of 
that  state.  And  it  was  urged,  as  it  has  been 
bore,  that  it  was  not  one  of  those  cases  where  the 
dedsiouB  of  state  courts,  on  questions  of  local 
law,  established  rules  of  property  which  this 
•court  oould  not  disturb.  But  the  court  said, 
they  always  listened  with  respeet  to  the  ad- 
judications of  the  different  states,  when  they 
apply.  And  in  a  question  of  so  much  doubt, 
169*]  they  were  disposed,  *upon  this  point, 
to  acquiesce  in  the  decision  of  the  Supreme 
Court  of  that  state.  Smith  v.  Fotwell,  I  Binn. 
546,  that  the  word  "heirs"  in  the  will  is  to  be 
«(»utrued  to  be  a  word  of  limitation. 

In  that  case  this  court  adopted  a  single  de- 
cision of  tba  state  oourt  upon  the  question. 
But,  in  the  ease  now  nnder  obnsideration,  there 
liave  bMn  two  decisions  in  the  two  highest 
courts  of  law  in  the  state  upon  the  identical 

Juestion  now  in  judgment,  and  which  were  in 
I  lu  ed.- 


conformity  to  a  settled  course  of  adjudications 
for  twenty  years  past. 

After  such  a  series  of  adjudications  for  such 
a  length  of  time,  in  the  state  courts,  upon  the 
very  point  now  before  us,  and  relating  to  a 
rule  of  landed  property  in  that  state,  we  do 
not  feel  ourselves  at  liberty  to  treat  it  as  an 
open  question. 

Judgment  affirmed  with  costs. 


[Lex  IjoA.   Probate  of  Testamentary  ^per.] 
ABMSTRONQ 

T. 

LEAR,  Administrate  (with  the  wHI  annexed) 
of  Kosduszko. 


A  teBtamentary  paper,  executed  In  a  foreign 
coantrr,  even  If  executed  bo  as  to  rive  It  the  effect 
of  a  last  will  and 'teBtament  by  the  foreign  law, 
cannot  be  made  the  foundation  of  a  salt  for  a  leg- 
acy In  the  courts  of  this  coantry,  antll  It  has  re- 
ceived probate  here.  In  the  court  having  the  pe- 
culiar jurisdiction  of  tbe  probate  of  wills  and  ot&w 
testamenttuy  matters.. 

APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict of  Columbia. 
The  biU,  filed  on  the  chancery  side  of  the 
Circuit  Court,  stated  that  Thaddeus  Kosciusz- 
ko,  on  the  5th  of  May,  1798,  placed  a  fund  in 
the  hands  of  Thomas  Jefferson,  and  executed 
a  will,  as  follows:  "I,  Thaddeus  Kosciuszko, 
being  just  on  my  departure  from  America,  do 
hereby  deolue  and  *direot,  that,  should  (*170 
I  make  no  other  testamentary  disposition  of 
my  property  in  the  United  States,  I  hereby 
authorize  my  friend,  Thomas  Jefferson,  to  em- 
ploy the  whole  thereof  in  purchasing  nej^oes, 
from  among  his  own,  or  any  others,  and  giving 
them  liberty  in  my  name,  in  giving  them  an 
education  in  trade  or  otherwise,  and  in  having 
them  faistrueted  for  their  new  condition  in  the 
duties  of  morality,  which  may  make  them  good 
neighbors,  good  fathers  or  modera,  husbands  or 
wives,  in  their  duty  as  citizens,  teaching  them 
to  be  defenders  of  their  liberty  and  country, 
and  of  the  good  order  of  society,  and  in  whatso- 
ever may  make  them  happy  -and  useful.  And 
I  make  the  said  Thomas  Jefferson  my  executor 
of  this.  (Signed)  T.  KOSCIUSZKO,  6  May, 
1798." 

The  bill  farther  stated  that  the  said  Koecl- 
uBzko,  about  the  18th  of  June,  1806,  being  then 
domiciled  in  Paris,  executed  a  certain  vill  or 
writing  testamentary,  as  follows:  "Know  all 
men  by  these  presents,  that  I,  Thaddeus  Kos- 
ciuszko,  formerly  an  officer  of  the  United 
States  of  America,  in  their  revolutionary  war 
against  Great  Britain,  and  a  native  of  Liloane, 
in  Poland,  at  present  residing  in  Paris,  do 
hereby  will  and  direct,  that,  at  my  decease,  the 
sum  of  98,704,  current  money  of  the  aforesaid 


Nora. — ^As  to  effect  of  the  probate  of  wills  In  an- 
other state,  see  note  to  Darby's  Lessee  v.  Mayer,  10 
Wheat.  466 ;  and  as  to  effect  of  lodgments  and  de- 
crees of  one  state  In  snotber,  see  note  to  Hills  t. 
Doiyee,  7  Craneh,  481. 
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United  States,  shall  of  riglit  be  posaesaecl  by, 
and  deUvered  over  to  the  full  enjoyment  and 
use  of  Kosciiuzko  Armstrong,  the  son  of  Gen- 
eral John  Armstrong,  minister  plenipotentiary 
of  the  said  States  at  Paris;  for  the  security 
and  performance  whereof,  I  do  hereby  instruct 
and  authorize  my  only  lawful  executor  in  the 
United  States,  Thomas  Jefferson.  Fireaident 
thereof,  to  reserve,  in  trust  for  that  special 
purpose,  of  the  funds  he  already  holds  belong- 
ing to  me,  the  aforesaid  sum  of  $3,704  in  prin- 
cipal, to  be  paid  by  him,  the  said  Thomas  Jef- 
ferson, immediately  after  my  decease,  to  him, 
the  said  Kosciuszko  Armstrong,  and  in  case  of 
his  death,  to  the  use  and  benefit  of  his  eurriv- 
ing  brother.  Given  under  my  hand  and  seal, 
at  Paris,  this  28th  day  of  June,  1806. 
"(Signed) 

'TTHADDEUS    KOSCIUSZKO.  [SeaL] 
"In  presence  of 

("Signed)  Charles  Carter. 
James  M.  Morris." 

171']  'That  the  said  testator,  on  the  day 
of  the  date  of  the  said  writing,  signed  and 
sealed  it  in  presence  of  two  competent  wit- 
nesses, who  attested  the  same,  and  acknowl- 
edged it  on  the  same  day;  as  his  act  and  deed, 
bwore  Fulwar  Skipwith,  commercial  agent,  and 
agent  for  prize  causes  for  the  said  United 
Stated  at  Paris,  and  delivered  it  to  the  said 
John  Armstrong.  That  the  complainant  is  ad- 
vised that  the  said  paper  is  a  last  will  and  tes- 
tament, and  must  operate  as  such,  and  revokes, 
pro  tanto,  the  bequests  and  a]»iropriation  made 
In  the  will  first  mentioned.  That  General  Kos- 
ciuszko died  the  16th  of  October,  1817,  leaving 
said  testament  unrevoked.  .That  said  Jeffer- 
son refused  to  take  letters  testamentarr  under 
said  will,  and  that  the  defendant  was  duly  ap- 
pointed administrator  with  the  will  annexed; 
that  the  estate  has  come  to  his  hands,  and  that 
he  has  been  often  requested  to  pay  to  com- 
plainant the  $3,704  aforesaid,  witl)  interest, 
and  refuses  to  pay  until  an  order  or  decree  of 
this  court  in  the  premises.  The  bill  prayed  for 
a  discovery  of  the  funds  in  defendant's  hands, 
and  whether  the  said  writing  made  at  Paris  is 
authentic,  and  payment  of  said  legacy  with  in- 
terest, and  for  general  relief. 

The  answer  of  the  defendant  admitted  that 
he  was  administrator  with  the  will  annexed  of 
General  Kosciuszko,  and  that  the  instrument 
mentioned  in  complainant's  bill,  and  exliibited 
with  it,  was  executed  and  acknowledged  as  it 
purports  to  be,  and  that  said  Kosciuszko  was 
at  the  time  domiciled  and  resident  at  Paris; 
but  submitted  whether  he  was  bound  to  pay 
said  legacy  upon  an  instrument  so  executed 
and  acknowledged,  inasmuch  as  Mr.  Jefferson 
received  a  letter  from  General  Kosoinszko  dat- 
ed as  late  as  the  i5th  of  September,  1817,  in 


whidi  he  thus  affirms  Us  first  villi  "After  my 
death  you  know  its  invariable  destination," 
(speaking  of  this  fund).  The  answer  admitted 
that  Mr.  Jefferson  renounced,  and  the  defend- 
ant was  appointed,  administrator  with  the  will 
annexed,  as  stated  in  the  bill.  The  defendant 
admitted  funds  to  have  come  to  his  hands  t» 
an  amount  larger  than  stated  in  the  bill.  The 
answer  further  stated  that  among  the  papets 
received  by  the  defendant  from  Ur.  Jeffeawn, 
is  a  letter  from  Mr.  Politics  to  safd  Jeffersfm. 
inclosing  a  dispatch  from  the  Vioe-Roi  of  Po- 
land "to  him,  by  which  it  appears  that  ["1T» 
the  whole  estate  of  said  Kosciuszko  may  here- 
after be  claimed  by  a  Major  Estko,  as  the  heir- 
at-law  of  said  Kosciuszko;  that  there  were 
also  two  letters  from  a  ISx.  Zeltner  to  itr.  Jef- 
ferson, by  which  it  appears  that  Kosduscko 
had  dispmed  of  the  greater  part  of  his  fortime 
in  favor  of  tb»  children  and  other  relations  of- 
Zeltner. 

The  cause  was  set  down  for  a  hearing  in  the 
court  below  upon  the  bill  and  answer,  and  a 
pro  forma  decree  dismissing  the  bill  was  en- 
tered by  consent,  and  an  appeal  taken  to  this 
court. 

Mr.  B.  Livingaton  and  Ur.  Wheaton  for  the 

appellant,  argued,  (1)  that  the  testamentary 
paper  of  1806  was  a  revoeatioa  of  the  will  of 

1798  pro  tanto.^ 

(2)  That  the  will  of  1798  was  to  be  con- 
sidered as  wholly  void,  as  being  contrary  to  the 
laws  and  policy  of  Virginia  and  Maryland,  and 
the  defendant  considered  as  a  trustee  for  the 
first  will.* 

(3)  That  supposing  the  case  was  to  be  deter- 
mined by  any  peculiar  law,  as  affecting  the 
testator  or  his  property,  U  must  be  either  the 
law  of  France,  where  he  was  domiciled  in  1806, 
when  the  will  was  made,  or  of  this  conntiy, 
where  he  had  placed  the  fund  in  question,  and 
of  which  he  might  be  considered  a  citizen,  or 
the  conventional  law  between  France  and  the 
United  SUtes. 

The  rule  of  international  law  aa  to  personal 
property  appeared  to  be  settled  by  the  general 
current  of  authority,  that  as  to  successions  ab 
intestate,  they  are  to  be  governed  by  the  law 
of  the  country  where  the  party  was  domiciled  at 
the  time  of  his  death ;  and  in  the  case  of  a  will, 
by  the  law  of  the  plaos  where  it  was  made.* 


1.  — 2  Atk.  86:  2  Fhllim.  Eccl.  Rep.  35-51;  1 
Bro.  Civ.  and  Adm.  Law,  293,  333;  Swinb.  pt  l. 
p.  74,  note  7S,  and  cases  cited  by  Powel,  Ed. 

2.  — 4  Wheat  Rep.  1:  S  Harris  ft  Jobns.  892; 
BrldK.  Duke's  Charit.  Uses,  819,  466;  Cosk  Dig. 
tit.  Charitable  Use  <N.)  1. 

S.—Huber.  torn.  2,  1.  t.  3 :  2  Bob.  &  Pall.  229, 
note  (a);  6  Bro.  Pari.  Cas.  666;  5  Ves.  Jon.  785; 
1  Blnn.  336,  349,  note  (a)  ;  1  Maaon,  381,  408;  B 
Ves.  Jun.  201. 


daclDg  in  the  same  wa;  as  a  domestic  will  a  pro- 
bate by  a  probate  court  within  the  state,  nanted 
either  apon  ori^nal  proof  or  upon  production 
there  of  an  exemplified  copy  of  a  foreign  probate. 
Ancillary  probate  thus  granted  within  the  state,  Is 
eqnlvatent  as  evidence  to  original  probate  here 
Bromley  v.  Miller,  2  Thomp.  £  Cook,  N.  Y.  675 ; 
Townsend  v.  Downer,  82  Vt.  183,  216;  Miller  v. 
James'  L.  B.  8  Perry  ft  D.  4. 

The  foreign  exempiiacatlon,  even  If  Itself  receiv- 
able In  evidence,  by  virtue  of  the  act  of  Congress  (V. 
S.  Rev.  Stat.  sees.  90B,  906).  and  competent  on  the 

Suestlon  of  the  rights  and  liabiiltles  of  the  parties 
•9Q 


arising  In  such  other  state,  cannot  be  received  for 
the  purpose  of  affecting  title  to  land  within  the 
state  (unless  expressly  authorized  by  the  statntes 
of  the  state)  ;  but  if  ft  has  not  been  recorded  la  a 
probate  conrt,  within  the  state,  the  original  wIU 
must  (for  such  purpose)  be  produced,  or  Its  toas 
accounted  for  so  as  to  admit  secondary  evidence^ 
Abbott's  Trial  Bv.  128 :  Robertson  v.  Barbour,  6  i. 
B.  Monr.  K^.  928;  Graham  v.  WUtely.  26  N.  3.  h. 
260. 

Whether  the  original  is  competent  without  mA 

ft ro bate,  depends  on  the  local  statutes.  Ives  v.  Al- 
en,  12  Vt.  689 :  Barstow      Sprague,  40  N.  H.  27. 

Wheat.  It. 
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But  In  a  recent  case  in  the  Ecclesiastical 
173*1  Court  *in  England,  Sir  J.  Nicholl  bad 
considered  tlw  authorities  as  rather  applying 
between  different  puts  of  the  same  empire, 
than  between  different  countries  entirely  for- 
eign to  each  other.*  If  the  law  of  France  was 
to  be  applied,  although  the  will  was  not  exe- 
cuted in  strict  and  literal  conformity  with  the 
forma  provided  by  the  code  Napoleon,  it  might 
be  sustained  as  a  donaUon  mortis  causa;  a 
species  of  donation  which  the  best  commenta- 
tors were  of  opinion  was  not  alwlisbed  by  the 
oode,  it  having  been  preserved  in  Chancellor 
D*Agne88ean's  ordhiance  of  1731.*  And  perhaps 
it  might  also  be  considered  a  valid  donation 
mortis  causa  by  our  law.*  In  the  ease  above 
cited,  determined  by  Sir  J.  Nicholl,  he  refers  to 
the  Duchess  of  Kingston's  case,  and  confirms  it, 
where  a  will,  "though  made  in  France,  where 
ahe  was  domiciled,  being  made  by  an  English 
■abject  in  the  English  language,  and  according 
to  English  tmna,  and  to  be  eiteeuted  ia  Eng- 
land, was  valid  as  to  penonal  property  in 
Ibigland,  though  (neither  being  holographic 
nor  made  before  a  notary)  it  would,  by  the 
French  law,  have  been  of  no  validity.  Nay, 
not  only  was  it  held  good,  but  if  the  opinion 
of  an  eminent  lawyer  (M.  Targat),  as  stated 
in  the  Collectanea  Juridica,  be  correct,  it  was 
«»od,  and  would  operate  on  the  property  in 
jmnee."*  Bat  it  was  further  insisted  that  the 
execution  of  the  testamentary  paper  before  the 
consul  at  Paris  was  conclusive  of  its  validity, 
and  dispensed  with  the 'necessity  of  probate  in 
the  courts  of  this  country.  This  was  inferred 
from  the  conclusive  effect  attributed  to  what 
are  termed  "authentic  acts"  by  the  law  of 
France,  taken  in  connection  with  the  provisions 
-in  the  convention  of  1800  between  France  and 
the  United  States  (art.  7, 10),  and  the  statute 
of  Congress  of  April,  1792,  eh.  126,  s.  2,  relat- 
174*]  ing  to  the  powers  of  consuls  *in  the 
verifioation  of  such  acts,  among  which  testa- 
mentary papers  are  included.* 

The  Attorney-General  an'l  Mr.  Lear  for  the 
respondent,  contended  that  the  question  wheth-  I 
er  the  paper  of  1806  was  to  be  considered  as  a ' 
revocation  pro  tanto  of  the  will  of  1798,  de- 
pended upon  its  being  authenticated  as  a  testa- 
mentary disposition  in  the  manner  prescribed 
by  the  laws  of  this  country.  They  referred  to 
the  well-known  rule,  which  had  been  frequent- 
ly recognized  in  this  court,  that  foreign  laws 
must  be  proved  as  facts,  or  they  could  not  be 
taken  notice  of  judicially  by  our  courts.*  That 
consequently  it  was  a  case  for  the  application 
of  the  ordinary  principle,  that  a  suit  could  not 
be  maintained  in  a  court  of  equity  for  a  lega- 
cy, without  first  showing  a  probate  in  the  prop- 
er conrt,  of  the  will  under  which  it  was  claimed. 
The  admission  in  the  defendant's  answer  did 
not  dispense  with  this  preliminary,  because  it 
was  merely  intended  to  admit  that  "the  instru- 
ment was  executed  and  acknowledged  as  it 


1. — Cvrllnir  V.  Tbomton,  Adams*  Sep.  21. 

3.  — HerUn.  Bepertolre.  torn.  4.  p.  144;  Palliet, 
Droit  Francals,  p.  159. 

S —1  Swlnb.  B4 :  Free.  )n  Cta.  800  ;  2  Bro.  CD. 
912 :  2  Ves.  Jr.  120 ;  Lowndes  on  Legacies,  448 ;  1 
P.  WiDB.  406,  441 ;  2  Ves.  487. 

4.  ~2  Aduma'  Kep.  21. 

5.  — Pothler,  Obits,  pt  4,  eh.  1 ;  CMe  Napoleon, 
art  ISlT-lSld:  PatlleC  p.  109,  note  I. 

6.  -2  Craneh,  287. 

•  L.  ed.  « 


purports  to  be,"  submitting  Its  effect  and  oper- 
ation to  the  judgment  of  the  court.  Nor  did 
the  treaty  and  the  act  of  Congress,  which  had 
been  referred  to,  dispense  with  the  necessity  of 
probate  of  the  will  in  the  appropriate  local  tri- 
bunal, where  all  parties  interested  would  have 
a  right  to  contest  its  validity.  The  utmost  ef- 
fect that  could  be  attributed  by  the  conjoint 
operation  of  the  law  of  France,  the  treaty,  and 
the  statute  of  Congress,  to  the  execution  and 
acknowledgment  of  such  an  act  as  a  will  or  a 
codicil,  before  the  consuls  of  the  United  Statea 
in  France,  would  be  to  make  it  conclusive  evi- 
dence, on  which  a  court  of  probates  in  the 
United  States  might  proceed;  but  it  could  not 
be  considered  as  dispensing  with  all  the  local 
laws  of  the  states  on  the  probate  of  wills,  and 
inverting  the  whole  order  of  proceeding  in 
cases  of  this  sort,  by  which  the  paper  must  be 
ascertained,  by  the  court  having  peculiar  juris- 
diction of  testamentary  causes,  to  be  a  will,  Im- 
fore  a  court  of  equity  oan  be  called  ob  to  give 
a  construction  to  it,  and  to  decree  a  legacy  un- 
der it.  Nor  could  it  be  considered  as  a  dona- 
tion *mortis  causa,  and  therefore  not  [*17ft 
requiring  probate;  since,  to  constitute  such  a 
donation,  the  gift  must  be  made  in  extremis, 
and  must  be  accompanied  with  an  actual  deliv- 
ery/ 

iSr.  Justice  Stozy  delivered  the  opiidon  of 

the  court: 

The  bill  in  this  case  is  brought  against  the 
administrator,  with  the  will  annexed,  of  Gen- 
eral Kosciuszko,  for  the  purpose  of  establish- 
ing a  right  of  the  plaintiff  to  receive  payment 
out  of  the  assets  of  the  testator,  of  a  certain 
bequest  to  him,  contained  in  a  supposed  testa- 
mentary writing,  executed  by  the  testator  at 
Paris,  in  France,  in  uune,  1806.  This  supposed 
testamentary  writing  is  set  forth  in  the  bill, 
and  averred  to  be  in  the  nature  and  of  the  ef- 
fect of  a  last  will  or  writing  testamentary; 
but  it  does  not  appear  to  have  been  admitted 
to  probate,  either  in  France  or  in  the  proper 
Orphans'  Court  of  this  district.  The  answer 
admits  the  existence  and  authenticity  of  the 
instrument,  and  submits  to  the  court  Its  im- 
port and  legal  effect,  and  whether  it  is  to  be 
deemed  a  last  will  and  testament;  and  it  also 
admits  assets  in  the  hands  of  the  administrator 
sufficient  to  discharge  the  bequest.  The  cause 
was  heard  in  the  court  below  upon  the  bill  and 
answer,  and  from  the  decree  dismissing  the 
bill  the  present  appeal  has  been  brought  to 
this  conrt. 

The  cause  has  been  argued  here  npon  several 
points,  involving  a  good  deal  of  learning,  and 
some  doctrines  of  international  law.  We  do 
not  enter  into  an  examination  of  them,  because 
our  judgment  proceeds  upon  a  single  point, 
and  will  in  no  event  prejudice  the  merits  of 
the  plaintiff's  claim. 

By  the  common  law,  the  exclusive  right  to 
entertain  jurisdietion  over  wills  of  perstmal  es- 
tate, belongs  to  the  ecclesiastical  «>urts;  and 
before  any  testamentary  paper  of  personalty 
can  be  admitted  in  evidence,  it  must  receive 
probate  in  those  courts.  Lord  Kenyon,  in  The 
King  V.  Inhabitants  of  Netheraeal,  4  Term 


7.-2  Bl.  Com.  514 ;  Jnst  Inst  1.  2.  t  7,  s.  1 ; 
Die.  I.  80,  t.  6 ;  Prec.  In  Cb.  260 ;  1  F.  Wtna  409. 
441:  S  P.  Wma  867  ;  2  Tes.  481. 

691 


Digitized  by  Google 


176 


StTTBEUE  Court  of  the  United  States. 


1827 


Itep.  258,  said,  "we  cannot  receive  any  other 
evidence  of  there  being  a  will  in  this  case,  than 
fluch  as  would  be  sufficient  in  alt  other  cases 
17«*]  where  titles  'ate  derived  under  a  wilt; 
and  nothing  but  the  probate  or  letters  of  ad- 
ministration, with  the  will  annexed,  are  legal 
eridenee  of  the  wilt,  in  all  questions  respecting 
personalty."  This  principle  of  che  commoD 
law  is  supposed  to  be  in  force  in  Maryland, 
from  which  this  part  of  the  District  of  Colum- 
bia derives  its  jurisprudence;  and  the  probate 
of  wills  of  personalty  to  belong  exclusively  to 
the  proper  Orphans'  Court  here,  exerdsing  ee- 
■desiastical  jurisdietlim.  If  this  be  so— and 
nothing  has  been  shown  which  leads  us  to  a  dif- 
ferent conclusion— then  it  Is  indispensable  to 
the  plaintiff's  title  to  procure,  in  the 
first  instance,  a  regular  probate  of  this  testa- 
mentary paper  in  the  Orphans'  Court  of  this 
■district,  and  to  set  forth  that  fact  in  his  bill. 
The  treaty  stipulations,  the  act  of  Congress, 
■and  the  prindples  of  the  law  of  France,  which 
have  been  cited  at  the  aignment,  attributing 
-to  them,  tlie  full  force  which  that  argument 
aupposes  to  establish  the  validity  of  the  in- 
strument, do  not  change  the  forum  which  is 
entitled,  by  the  local  jurisprudence,  to  pro- 
nounce upon  it  as  a  testamentary  paper,  and  to 
grant  a  probate.  It  is  one  thing  to  possess 
proofs  which  may  be  sufficient  to  establish  that 
a  testamentary  instrummt  had  been  executed 
in.  a  foreign  country,  mider  nreumstanoes 
which  ought  to  give  it  legal  effect  here;  and 
•quite  a  different  thing  to  ascertain  what  is  the 
proper  tribunal  here,  by  which  those  proofs 
inay  be  examined  for  the  purpose  of  pronoun- 
■cing  a  judicial  sentence  thereon. 

For  this  reason  the  decree  of  the  court  below 
is  to  be  affirmed,  but  without  prejudice,  so  that 
the  instrument  may  be  submitted  to  the  deci- 
sion of  the  proper  probate  court. 


.177*]   ('Judgment  lien.  Local  Law.] 

BANKm  ft  SCHATZEU^ 
FlalAtiffs  in  Error, 

T. 

800TT,  Defendant  In  Brrw. 

The  Hen  of  a  jndgmeiit  on  tbe  lands  of  the  debt- 
■or,  created  bj  Btstutes,  end  limited  to  a  certain 
period  of  time,  la  unaffected  by  the  clrcomstaDce 
-of  the  plaintiff  not  proc^lag  upon  It  (dorlag 
that  period),  until  t  sabseqaent  ilen  has  been  ob- 
tained and  carried  into  execution. 


VnlTeraal  principle  that  a  prior  Ilen  is  atltled 
to  prior  satisfaction  out  of  the  thine  it  binds,  un- 
less the  lien  be  Intrlnalcallr  defectlTe,  or  la  dis- 
placed b7  some  act  of  tbe  party  holdlnc  it,  wlilch 
shall  postpone  him  at  law  or  la  equity. 

Uere  delay  in  proceeding  to  execution  Is  not 
socb  an  act. 

IMsilDctlon  created  by  statute,  as  to  exeeotlmia 
Rgalnst  personal  cbttteu,  and  reasons  on  which  it 
Is  founded. 


^  RROR  to  the  District  Court  of  Missouri 

This  was  an  action  of  ejectment,  brought  in 
the  court  below  by  the  defendant  in  error, 
Scott,  to  recover  the  possession  of  a  house  and 
lot  in  the  town  of  8t  Louis.  At  the  trial,  a 
special  verdict  was  found,  stating,  that  in  the 
year  1816,  John  Little  married  Marie  ^toin- 
ette  Labadie,  who  was  then  seized  in  fee  of  the 
house  and  lot  in  question.  She  died  witJioat 
issue,  leaving  the  husband  seized  in  fee  of  a 
moiety  of  the  premises.  He  soon  afterwards 
died  without  issue,  and  intestate.  In  April, 
1821,  judgment  was  rendered  in  the  Circuit 
Court  of  the  county  where  the  premises  lay, 
against  the  administrator  of  lattle,  in  favor 
of  Schatzell  and  another,  for  $2,747.19.  In 
March  following,  another  judgment  was  ren- 
dered against  the  same,  in  favor  of  B.  Pratte, 
for  $1,241.  Execution  was  immediately  is* 
sued  upon  the  latter  judgment,  and  the  prem- 
ises in  question  sold  under  it  to  Scott,  the 
plaintiff  in  ejectment;  and  soon  aftermnla, 
another  execution  issued  uimn  the  first  judg- 
ment, and  the  same '  premises  were  sold  to 
Schatzell,  one  of  the  defendants  below,  and 
conveyed  to  him  by  the  sheriff's  deed.  Rankin, 
who  was  tenant  to  Little  in  his  life-time,  re* 
mained  in  possession  of  the  premises  after  his 
death,  and  'attorned  to  Schatzell.  The  [*178 
question  raised  upon  these  facts  was,  whether 
tne  sale  by  the  sheriff,  under' the  second  judg- 
ment and  first  exeeutioi^  devested  the  lien  of 
the  first  judgmoitt  The  court  below  deter- 
mined it  in  the  affirmative;  and  the  cause  waa 
brought,  by  writ  of  error,  before  this  court. 

Mr.  Benton,  for  the  plaintiffs  in  error,  relied 
upon  the  express  provisions  of  the  statute  of 
Missouri,  to  show  that  the  local  law  made  the 
first  judgment  a  lien  upon  the  land  for  the 
term  of  five  years,  within  which  time  it  waa 
enforced,  and  Sdiatzell  purchased  under  it.^ 
For  the  general  effect  of  a  judgment  lien,  ha 
cited  the  authorities  in  the  margin.* 


1.  ~Geyer'a  Dig.  L.  U  Mlaaonri,  264.  2S7. 

2.  -1  Johns.  Cas.  224 ;  13  Jobna  Hep.  468,  BSS  s 
1  Dall.  481,  486 ;  4  Doll.  4B0. 


Note. — Lien  (tf  jndsments,  and  Iiow  suspended 

or  lost. 

The  lien  of  a  Jpndnnent  upon  real  estate  Is  not 
tost  If,  after  a  fieri  facias  bss  been  levied  and  re- 
tamed,  the  plaintiff  In  the  action  order  proceed- 
Inea  to  be  stayed.  It  is  otherwise  if  personal  prop- 
etty  be  levied  upon  and  left  In  the  hands  of  the 

-defendant    Oreen  v.  Allen.  2  Wash.  C.  C.  280. 

The  lien  of  a  Judgment  Is  saspended  during  an 
imprisonment  of  the  Judgment  deotor  on  a  capias, 
and  a  Judgment  obtaued  by  another  creditor  dur- 
ing that  time  gains  a  priority  of  Ilen  on  tbe  debt- 

•or's  property:  or  the  debtor  ma;  sell  tbe  property 
and  give  to  the  porcbaser  a  title  discharged  of  tbe 
Incumbrance  of  the  Judgment.  Qrlswold  v.  Hill,  2 
Falne,  492. 

If  a  Judgment  becomes  dormant,  its  Heo  Is  lost  as 
;«galnst  a  mortme  executed  by  the  Judgment 
cfvdltor  during  the  eontinnanct  of  tbe  Judgment 
601 


Ilen.  Tracy  v.  Tracy.  0  McLean,  4B6 :  5  Ohio,  178 
10  Ohio,  403;  IS  Ohio,  4SB. 

A  Judgment  creditor  who  proves  bis  debt  against 
a  bankrupt,  thereby  surrenders  hla  Judgment  as  a 
Hen  on  the  lands  of  the  bankrupt.  Briggs  v.  Ste- 
phens, 7  Law  Rep.  281. 

A  conveyance  of  the  land,  after  a  Judgment  lias 
become  a  Hen  upon  It,  does  not  affect  the  lien. 
Kemper  v.  Bavey,  B  McLean,  B07. 

The  court  cannot  presume  the  existence  of  Judg- 
ments aealnst  a  party  who  has  been  dead  for  ten 
years.    Hepburn  v.  Dunlop,  1  Wheat.  17B,  lOB. 

Under  the  judiciary  act  of  1789,  the  courts  of  tta« 
United  States  have  uniformly  adopted  Ute  prmct- 

tiles  of  state  Jurisprudence  on  tbe  snbjeiet  of  the 
len  of  Judgments,  so  far  as  applicable.  Ziombazd 
V.  Bavard,  1  Wall.  Jr.  C.  C.  106. 

Jownenta  and  decrees  rendered  In  the  courts  of 
the  United  States  ase  liens  upon  tbe  defendaara 

Wheat,  la. 
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Ur.  Talbot,  contra.* 

Idr  Chief  Justice  Harahall  deliverad  the 
(pinion  of  the  court,  and  after  atating  the  ease, 
proceeded  as  followa: 

The  act  of  the  then  territorial  govemment  of 
Husouri,  on  which  tfaia  question  depends,  is  in 
these  words:  "Judgments  obtained  in  the  gen- 
eral court  shall  be  a  lien  on  the  lands  and  tene- 
ments of  the  person  or  persons  against  whom 
the  same  has  been  entered,  situate  in  any  part 
of  this  territory;  and  judgments  obtained  in  a 
oourt  of  Common  Pleas  of  any  district,  shall 
Im  a  lien  on  the  lands  and  tenements  of  the 
person  against  whom  the  same  has  been  en- 
tered, situate  in  such  district."  The  act  con- 
tains a  proviso,  "tlut  no  judgmoit  hereafter 
entered  in  any  court  of  record  within  this 
territory,  shall  continue  a  lien  on  the  lands  and 
tenements  against  whom  the  same  has  been 
entered,  during  a  longer  term  than  five  years 
from  tiie  grst  return  day  of  the  term  of  which 
such  judgment  may  he  entered,  unless  the 
•  same  shall  have  bem  revived  by  scire  facias," 
etc. 

179']  'Since  the  territory  of  Missouri  was 
erected  into  a  state,  the  general  court  has  re- 
ceived the  appellation  of  the  Superior  Court., 
and  the  Court  of  Common  Pleas  for  the  dis- 
trict has  been  denominated  the  Circuit  Court 
for  the  county.  The  execution  on  the  first 
judgment  was  issued  within  a  slwrt  time  after 
it  waa  rendered,  uid  while  the  lien  it  created 
was  in  full  force,  unlws  it  was  removed  by 
the  execution  and  sale  under  the  second  judg- 
ment. 

There  ia  no  expression  in  the  law  of  Missouri 
which  can  suggest  a  doubt  on  this  subject. 
By  that  law,  judgments  are  to  be  a  lien  on  all 
the  lands  of  the  debtor.  This  lien  commences 
with  the  judgment,  and  continues  for  five 
years.  The  principle  is  believed  to  be  univer- 
sal, that  a  prior  lien  gives  a  prior  claim,  which 
is  entitled  to  prior  satisfaction,  out  of  the  sub- 


1. — 1  Term  Rep.  729;  1  Lord  Baym.  251 :  1  Burr. 
20 :  8  Co.  Eep.  171 ;  Cro.  Bltz.  181 ;  1  Salk.  820. 


real  estate  Id  all  cases  where  similar  Judgments  or 
decrees  of  tbe  state  courts  are  made  Hens  by  tbe 
law  of  the  state.  Ward  v.  Chamberlain,  2  Black, 
430:  WlllUms  V.  Benedict,  8  How.  iOT  ;  Masslngill 
T.  Downs,  7  How.  760;  Myers  v.  Trson,  18  Blatchf. 
242  ;  Barth  v.  Makeever,  4  Hiss.  206. 

A  judnneat  at  law  Is  not  a  lien  upon  real  estate 
Id  tbe  District' of  Columbia,  which,  before  the 
Judgment  was  rendered,  bad  been  conveyed  to 
trustees  with  a  power  of  sale  to  secure  the  pay- 
meat  ot  the  debta  of  tbe  grantor  described  in  tbe 
deed  of  trust  Horsell  v.  First  Nat.  Bank,  1  Otto, 
857 

Tbe  lien  of  a  Judgment  upon  land  of  the  Jcdg- 
ment  debtor  does  not  prevent  tbe  claim  of  a 
former  owner  to  have  his  deed  to  tbe  Judgment 
debtor  set  aside  upon  the  ground  that  it  was  pro- 
cared  from  him  by  duress.  Brown  v.  Pierce,  7 
Wall-  205 :  Baker  v.  Morton,  12  Wall.  150. 

A  Judgment  of  a  court  of  the  United  States  1>e- 
comes  a  lien  on  lands  tbroughout  tbe  district  In 
which  it  Is  recovered.  Carroll  t.  Watklna,  1  Abb. 
U.  S.  474;  n.  8.  V.  HompbreTS,  8  Hogh.  201;  7 
Beporter,  330. 

A  Judgment  rendered  by  a  United  States  court 
elttloK  in  PeDnsylvai^  Is  a  lien  on  real  estate  of 
the  defendant  anrwbete  In  tbe  stat%  notwltbstand* 
«  If.  ed. 


jeet  it  binds,  imless  the  lien  be  intrinsically  de- 
fective, or  be  displaced  by  some  act  of  the  par- 
ty holding  it,  which  shall  postpone  him  in  a 
court  of  law  or  equity  to  a  subsequent  claimant. 
The  single  circumstance  of  not  proceeding  on 
it  imtil  a  subsequent  lien  has  been  obtained 
and  carried  into  execution,  has  never  been  con- 
sidered as  such  an  act.  Take  the  common 
case  of  mortgages.  It  has  never  been  supposed 
that  a  subsequent  mortgage  eould,  by  obtain- 
ing and  executing  a  decree  for  the  sale  of  the 
mortgaged  property,  obtain  precedence  over  a 
prior  mortgage  in  which  all  the  requisites  of 
the  law  had  been  observed.  If  such  a  decree 
should  be  made  without  preserving  the  ri^^ts 
of  the  prior  mortgagee,  the  property  would  re- 
main subject  to  those  rights  in  the  hands  of 
the  purchaser.  So,  in  cases  of  judgment,  where 
an  elegit  may  be  sued  out  against  the  lands 
of  the  debtor.  The  implied  lien  created  by  the 
first  judgment  retains  the  preference  over  the 
lien  created  by  a  second  judgment,  so  long  ae 
an  elegit  can  issue  on  the  first.  A  statutory 
lien  is  as  binding  as  a  mortgage,  and  has  the 
same  capacity  to  hold  the  land  so  long  as  the 
statute  preserves  it  in  force. 

The  cases  cited  of  executions  against  person- 
al property,  do  not,  we  think,  apply.  In  those 
cases,  the  lien  is  not  created  by  the  judgment, 
or  by  any  matter  of*  record.  The  purchaser  of 
the  goods  cannot  suppose  that  the  o£Scer  has 
committed  any  impropriety  in  the  performance 
of  hia  duty,  *and  this  drcumstanee  has  [*1S0 
induced  parliament  to  secure  him.  It  is  stated 
by  Ashhnrst,  Justice,  in  1  Term  Rep.  781, 
that  this  was  the  sole  object  of  that  part  of 
the  statute  of  frauds  which  relates  to  this 
subject.  In  the  case  at  bar,,  the  judgment  is 
notice  to  the  purchaser  of  the  prior  lien,  and 
there  is  no  act  Of  the  legislature  to  protect  the 
purchaser  from  that  ^ien. 

We  think,  then,  that  the  deed  made  by  the 
sheriff  to  the  purchaser,  under  the  first  ju^- 
ment,  conveyed  the  legal  title  to  the  premises; 
and  that  the  judgment  on  the  special  verdict 
ought  to  have  been  in  favor  of  the  plaintiff. 

Judginent  reversed. 

ing  the' Judgment  may  have  been  rendered  in  one 
of  tbe  Judicial  districts  Into  which  tbe  state  la  di- 
vided, while  the  property  lies  In  another.  Prevost 
V.  Oowell,  12  West.  Jur.  368;  B  Reporter,  616. 

The  satisfaction  of  a  Judgment  by  payment,  in 
whole  or  In  part,  will  release  the  lien  to  tbe  extent 
of  the  payment ;  and  It  cannot  be  restored  as  a 
lien  by  any  subsequent  agreement  between  the 
parties.  De  la  Vergne  r.  Everton,  1  Paige,  181 : 
Troup  V.  Wood,  4  John.  Ch.  228,  247 ;  Wlnslow  v. 
Clark,  3  T^aos.  N.  Y.  377,  380;  Garvey  v.  JarvU,  B4 
Barb.  179;  8.  C.  affirmed,  46  N.  Y.  BIO;  De!and  v. 
Hiett,  27  Cal.  611. 

If  tbe  amount  of  the  Judgment  be  paid  by  one 
who  Is  not  a  party  and  not  liable  tbereon,  the 
Judgment  will  be  extinguished  or  not,  according 
to  tbe  desire  ot  the  party  paying.  Alden  v 
Clark,  11  How.  Pr.  N.  Y.  208;  Harbeck  v.  Vander- 
blit,  20  N.  Y.  395. 

Where  a  creditor  recovers  a  new  Judgment  on  a 
Judgment,  the  lien  of  tbe  earlier  Judgment  ts  not 
atfected  by  the  recovery  of  tbe  new  Judgment,  if 
of  no  higher  degree  than  the  former.  Harvey  v. 
Wood,  6  Wend.  221 ;  Millard  v.  Wbltaker,  6  HlU. 
408:  Andrews  V.  Smith,  9  Wend.  68;  Jad^son  t. 
Shaffer,  11  John.  518 ;  Mumford  t.  Stocker,  1  Cow. 
178. 
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[Practice.] 
THE  UNITED  STATES 

TILLOTSON  et  a1. 

Where  th«  burthen  of  proof  of  certain,  flpeclfle 
defensea  set  up  by  the  defendant  la  on  bhn,  and 
the  evidence  preBcnta  contested  facts,  an  absolute 
direction  from  the  court,  tbat  tbe  matters  pro- 
duced and  read  In  evidence  on  tbe  part  of  tbe  de- 
fendant were  sufficient  in  law  to  mautaln  tbe  Issue 
on  his  part,  end  that  the  Jury  ought  to  render  their 
verdict  In  faror  of  tbe  defcndaQt,  Is  erroneous; 
and  a  Jud^ent  rendered  upon  a  verdict  purport- 
Ins  to  ba?e  been  clren  under  sucb  a  charge  will 
be  reversed,  although  the  record  was  made  up  aa 
upon  a  bill  of  exceptions  taken  at  a  trial  before 
toe  Jury  upon  the  mattna  In  Issue,  no  such  trial 
ever  bavlne  taken  place,  and  the  case  haTlng  as- 
sumed  that  shape  by  the  agreement  of  tbe  parties. 
In  order  to  take  the  opinion  of  tbe  court  upon  cer- 
tain questions  of  law. 

rp  HIS  cause  was  argued  by  the  Attomey-Geii- 
i.  eral  and  Mr.  Coze  for  the  plaintiffs,  and  by 
Mr.  Webster  and  Mr.  Wbeaton  for  the  defend- 
ants. 

Mr.'  Jnstioe  Story  delivered  the  opinion  of 
tlie  court: 

Tbia  cause  comes  before  us  from  the  Cir- 
rait  Court  for  the  southern  district  ot  New 
York,  as  upon  a  bill  of  ezoeptions  taken 
iSl*]  *to  the  opinion  of  the  court,  uiwn  a 
trial  before  a  jury  upon  the  matters  in  issue. 
In  reality  no  such  trial  was  had;  but  the  case 
assumed  this  shape  by  tbe  agreement  of  tho 
parties,  in  order  to  have  the  opinion  of  tho 
court  upon  certain  questions  of  law.  We 
muBt>  however,  consider  the  case  exclusively 
upon  principles  uplicable  to  it  u  «  trill  of  ex- 
ceptions taken  m  a  real  trial.* 

Upon  the  argument  in  this  oonrt,  various 
Important  questions  have  been  elaborately  dis- 
cussed by  counsel,  upon  which  we  forb«ir  t^' 
express  any  opinion,  as  our  judgment  of  re- 
versal proceeds  upon  a  ground  which  renders 
any  decision  on  them  unnecessary. 

The  bill  of  exceptions  admits  the  due  execu- 
Uon  of  the  bond  in  oontroversy,  and  the  breach- 
es stated  In  the  declaration  are  answered  by 
Bpfcial  notices  of  defense  set  tip  aa  bars  to  the 
suit.  The  burthen  of  proof  of  theae  defenses, 
in  point  of  fact,  reeled  on  the  defendants.  The 
court  is  supposed  to  have  charged  the  jury, 
tbat  tbe  matters  produced  and  read  in  evidence 
on  the  part  of  tbe  defendants  were  sufficient  in 
law  to  maintain  tlie  issue  on  their  part,  and 
that  the  jury  ought  to  -render  their  Terdiet  in 
favor  of  the  defendants.  This  charge  can  be 
maintained  in  point  of  law  only  upon  the  sup- 
position that  the  evidence  presented  no  eon- 
tested  facts;  for  otherwise  it  would  withdraw 
from  the  jury  their  proper  functions,  to  deter- 
mine the  facts  upon  the  evidence  in  the  cause. 

Upon  examining  the  record,  we  think  tbat 
there  is  contradictory  evidence,  or  rather  evi- 
dence conducing  to  opposite  resulta,  in  respect 
to  a  point  material  to  many  of  the  specinca- 
tiona  of  defense,  and  particularly  as  to  the 
matters  in  tbe  third,  fifth,  sixth,  seTenth, 
eighth  and  ninth.  It  is  this:  whether  the  con- 
tract of  the  7th  of  June,  1820,  between  Col. 
Cadsden,  as  agent  of  the  war  department,  and 
Samuel  Hawkins,  was  ever  a  consummated 

1. — Tho  cause  w«b  argued  and  determined  In  the 
oonrt  below  upon  a  case  agreed  upon  between  the 
parties,  containing  a  state  of  facts;  but  as  the 
mate  of  tncts  waa  not  annexed  to  the  transcript  of 
ihP  record,  this  eourt  could  not  take  notice  of  li 
ft04 


agreement,  binding  on  the  United  States,  life 
virtue  of  an  original  authority  given  to  him, 
"or  was  a  preliminary  agreement  de-  ['IS*" 
pendent  for  its  validity  upon  the  ratification 
of  tbe  war  department;  and  if  tbat  was  with- 
held,  (which  there  was  direct  evidenea  t»- 
prove),  the  agreement  was  a  mere  nullHj. 
The  bill  of  exceptions  does  not  in  terms  find 
that  the  agreement  was  such  a  consummated 
agreement.   It  merely  states,  that  "on  or  about 
the  7th  of  June,  1820,  Col.  James  Gadsden,, 
then  acting  as  the  agent  for  fortifications  at 
Mobile  Point,  and  thereto  duly  authorized  by 
the  said  war  department,  did  enter  into  ao- 
agreement  or  contract  with  the  said  Samuel 
I&wkins,  touching  the  foregoing  contract,  wiUi. 
the  said  Benjamin  W.  Hopkins,  and  the  erec- 
tion of  the  fort  therein  provided  for,"  etc- 
The  word  "thereto"  may  be  applied  either  to- 
the  next  antecedent,  the  asency  of  fortifica- 
tions, or  to  the  subsequent  clause  stating  the- 
agreement.   It  may  mean,  having  a  due  au- 
thority as  agent  for  fortifleationa,  or  having  a 
due  authority  to  enter  into  the  agreement.  The- 
recital  in  the  agreement  itself,  tiiat  Col.  Gads- 
den entered  into  it  "in  pursuance  of  the  ia- 
atructiona  of  tbe  secretary  of  the  war  depart- 
ment,** would  not  be  decisive  of  the  point,  sup- 
posing it  to  be  entitled  to  the  fullest  weight  aa 
matter  of  recital.   But  the  case  does  not  rest 
here.  In  another  part  of  the  record,  evidence  i» 
introduced  on  tbe  part  of  the  United  States, 
to  establish  that  the  agreement  so  made  had. 
never  been  ratified  on  the  part  of  the  war  de- 
partment; and  also  to  show  that  it  was  nndsr- 
etood  by  that  department,  that  without  sndk 
ratification  the  contract  was  not  obligatory. 
We  allude  to  that  part  of  the  record  where  tt 
is  stated  that  the  agreement,  as  socm  as  exe- 
cuted at  Mobile  PoiiA,  was  trftuamitted  to  tikv 
war  department,  and  that  a  letter  was  writtst 
by  tbe  authority  of  that  department,  ute' 
date  of  the  10th  July,  1820,  to  the  defendants,, 
as  Hawkins's  sureties,  inclosing  a  copy  of  thr 
agreement,  and  requesting  them,  if  they  would 
sanction  it,  to  send  certificates  of  the  fact,  and 
"signify  their  approval,  and  authorize  it  to  be 
carried  into  effect"— and  it  is  added,  "ahonU 
you  object,  tbe  contract  will  ba  earrled  oa  a» 
before,^  that  Is,  the  origtaal  contract   It  i> 
further  found  by  tbe  ease,  that  the  agreemaat 
"was  not  ratified  by  the  secretary  of  war,  Bor 
ever  acted  upon,  except  so  far  as  it  may  appear 
to  have  *been  ratified  and  acted  upon  (*l8t 
by  the  said  transcript"  |tif  the  treasury  ac- 
counts, contained  in  the  record. 

It  appears  to  us,  tliat,  taking  this  evidenea 
together,  it  was  not  a  conceded  pofait,  bat  a 
matter  of  controversy  between  the  parties,- 
whether  the  agreement  waa  obligatory  npov 
the  United  States,  and  had  become  absolute  by 
the  assent  of  all  the  persons  who  had  authority 
to  perfect  the  same.  This  being  so,  it  was  a 
matter  of  fact  to  be  decided  by  the  jury,  aa<l 
the  charge  of  the  court  waa  erroneous  in  with- 
drawing it  from  the  consideration  of  the  Jury- 
For  this  reason  it  is  our  Ofdnion  that  tha 
judgment  of  the  Otrcnlt  Oonrt  waa  ononeous. 
and  ought  to  be  reversed,  and  the  eaioe  be  rt- 
manded,  with  directiona  to  award  a  Ttabr 
facias  de  novo.* 
Rev'g — 1  Paine,  806. 


1.— See  1  Palne*s  Bap.  SOB.  B.  C. 
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[KU  Of  Ezehaiun  And  Promissory  Note. 
■   Sale  With  Wamtnty.] 

THOBNTON,  Plaintiff  in  Error. 

T. 

Wnnr,  Defendant  in  Error. 

An  oncondltlonal  promlBe,  by  the  indorser  of  a 
bill  or  note,  to  pa;  It,  or  the  acknowledgment  of 
bis  liability  after  knowledge  of  his  discharge  from 
his  responsibility  by  the  laches  of  the  holder, 
amounted  to  an  Implied  watrer  of  dne  notice  of 
a  demand  from  the  arawee,  acceptor,  or  maker. 

Upon  a  sale  with  a  warranty  of  soundness,  or 
where,  by  the  special  terms  of  the  contract,  tbe 
Teodee  Is  at  liberty  to  return  tbe  article  sold,  an 
offer  to  return  It  is  eqaivnient  to  an  offer  accepted 
by  the  vendor,  and  tbe  contract  being  thereby  re- 
scinded, It  Is  a  defense  to  an  action  for  the  pur- 
chase money,  brought  by  the  Tender,  and  will  en- 
title tbe  vendee  to  recover  It  back  it  It  has  been 
paid. 

So,  If  the  sale  Is  absoltite,  and  the  vendor  after- 
wards consent  nnconditlonallv  to  take  back  the 
article,  the  conaequencea  are  toe  same. 

But  If  the  sale  be  absolute,  and  there  be  no  sab- 
aeqnent  consent  to  take  back  the  article,  the  con- 
tract  remains  open,  and  the  vendee  must  resort  to 
his  action  upon  the  warranty,  nnless  It  be  proved 
that  the  vendor  knew  of  the  aosoundness  of  the 
article,  and  the  vendee  tendered  a  retani  of  It 
within  a  reawHUble  tlm& 

184*]  *rpHIS  cause  was  argued  by  Mr.  C.  C. 

X  Lee  for  the  plaintiff  in  error,^  and 
bj  ib.  Worthington  for  the  defendant  in  nrror.* 

ISt.  Justice  WashinftoB  delivered  the  opin- 
ion of  the  eonrt; 

This  was  an  action  brought  by  the  defenuant 
In  error  against  the  plaintiff  in  error,  in  the  Cir- 
cuit Court  for  the  District  of  Columbia  and 
county  of  Washington,  upon  a  promissory  note 
fl^ven  by  one  Miller  to  Thornton,  and  by  him 
fatdoned  to  Wynn.  The  declaration  contains 
a  eoimt  upon  the  note,  and  also  the  common 
aonnts  for  money  laid  out  and  expended,  and 
for  money  had  and  received. 


1.— 2  H.  Bl.  609;  1  Moore's  Rep.  O.  P.  63B;  S 
Camp.  67;  11  Bast's  Bep.  114;  i  Dall.  100;  4 
Taunt  93 ;  1  Bsp.  261 ;  e  Bast's  Bep.  110 ;  1  H. 
BL  17. 


_ — .  Term  Rep.  406:  2  Term  Rep.  703:  1  Bsp. 
302 ;  12  Bast's  Rep.  171 ;  4  Craneh,  141 ;  2  Johna 
Rep.  1:7  Mass.  Rep.  449:  B  Mass.  Rep.  170;  11 
Jonns.  Rep.  180 ;  Feake'a  N.  P.  Cas.  203 ;  1  Taunt. 
.12:  2  Term  Sep.  71S;  16  Bast's  Rep.  276;  Cowp. 
888;  Dougl.  24;  X  Term  R«».  133:  7  East's  Bep. 
374 ;  2  Taunt  2 ;  14  Johns.  Rep.  416 ;  2  Bast's  Rep. 
82(k 


At  the  trial  of  the  cause  upon  the  general  is- 
sue, the  defendant  below  took  two  exceptions 
to  the  opinion  of  the  court  which  are  to  the 
following  effect:  The  first  states  that  tbe 
plaintiff  gave  in  evidence  the  note  and  indorse- 
ment  mentioned  in  the  declaration,  and  in  order 
to  dispense  with  the  proof  of  tbe  ordinary  steps 
of  diligence  in  presenting  and  demanding  the 
note  of  the  drawer,  and  giving  notice  to  the  In- 
dorser, the  plainitlff  offered  evidenoe  to  prove 
that  a  few  weeks  before  the  institution  of  this 
suit  the  note  in  question  was  presented  to  the 
defendant,  who,  being  informed  that  Miller, 
the  drawer,  had  not  paid  the  note,  said,  "he 
knew  Miller  had  not,  and  that  Miller  was  not 
to  pay  it;  that  it  was  the  concern  of  the  de- 
fendant alone,  and  Sfiller  had  nothing  to  do 
with  it;  that  the  note  had  been  given  for 
part  of  the  purchase  money  of  a  certain  race- 
horse called  Rattler,  and  that  the  defendant 
offered  to  take  up  the  said  note  if  the  plain- 
tiff's agent  would  give  time,  and  receive  other 
notes  mentioned  in  payment : "  to  tbe  admission 
and  competency  of  which  evidence  the  defend- 
ant objected ;  but  tbe  court  overruled  the  objec- 
tion, and  'admitted  the  evidence  as  [*186 
competent  to  support  this  action,  without  any 
furtner  proof  of  demand  upon  the  drawer  or 
notice  of  the  indorser. 

That  the  said  evidenee  iKing  so  admitted  by 
the  court,  the  defendant  offered  evidence  to 
prove  that  the  said  note  was  given  for  part  of 
the  purchase  money  of  the  said  race-horse, 
then  celebrated  for  his  performances  on  the 
turf,  sold  by  the  plaintiff  to  the  defendant,  and 
the  said  Miller,  the  drawer  of  the  note,  for 
$3,000,  of  which  $2,000  had  been  paid;  that 
the  plaintiff,  at  the  time  of  so  selling  this  horse, 
warranted  him  sound,  and  declared  him  capa- 
ble of  beating  any  horse  in  the  United  States, 
and  recommended  the  purchasers  to  match  Iiim 
against  a  celebrated  race-horse  in  New  York, 
called  Eclipse;  that  he  also  gave  a  representa- 
tion of  his  nedigree,  which  he  described  as  un- 
exceptionable, and  promised  to  procure  his 
pedigree  and  send  it  to  the  defendant.  And 
the  defendant  then  offered  evidence  to  prove 
that  the  said  hwse,  at  the  time  of  the  saia  sale, 
was  utterly  unsound,  and  broken  down,  and 
had  been  broken  down  whilst  in  the  plaintiff's 
possession,  and  was  reputed  and  proven  hj 
persons  in  the  neighborhood  of  the  plaintiff. 


Nora. — ^Promise  by  Indorser  to  pay,  waiver  of 
notice. 

An  unconditional  promise  by  the  drawer  or  In- 
dorser of  a  bill  or  note  to  pay  it  made  after  knowl- 
edse  of  his  diachaive  from  responsibility  by  the 
laches  of  tbe  holder,  amounta  to  a  waiver  of  due 
notice  of  a  demand  from  tbe  drawee,  acceptor,  or 
maker.  Slnrson  v,  Matthews,  20  How.  406:  Mor- 
ris V.  Oaraner,  1  Craneh,  C.  C.  216;  Perry  v. 
Rhodes,  2  Craneh,  C.  C.  37;  Lundie  v.  Robertson, 
7  East  231 ;  Hopes  v.  Alden,  6  Bast,  10;  Porter  v. 
Bavwortb,  13  Bast,  417;  Story,  Prom.  Notes,  sec. 
364  ;  2  Dsnlels*  Nee.  Instr.  sec.  1093. 

So,  an  acknowledgment  after  maturity  of  the 
lodorser'a  liability  to  pay,  or  a  promise  to  pay  tbe 
note  or  bill,  or  to  see  it  paid,  or  an  acknowledg- 
ment that  It  muat  be  paid,  with  knowledge  of  the 
laehea  of  the  holder.  Is  a  waiver  of  notice,  and  ren- 
ders the  Indorser  liable,  Duryce  v.  Denlson,  6 
John.  24S;  Yeqger  v.  Folwell.  13  Wall.  12;  Rey- 
Dolds  V.  Donglaas,  post,  497 ;  Dank  of  U.  8.  v.  I^- 
man.  20  Vt.  666;  Bend  v.  Wilkinson,  2  Wash.  C. 
C.  614 ;  Sherman  v.  Clark.  2  McLean.  01 :  Hartln 

Wlnslow,  2  Mas.  41 ;  Thornton  v.  Stoddert,  1 
Craneh,  C.  C.  634 ;  Good  v.  Spring,  2  Craneh,  C.  C. 
172 :  Cflpsaway  v.  Jones,  2  Craneh,  C.  C.  334 ;  81s- 

L.  ed. 


erson  t.  Matthews,  20  How.  406;  Salisbury  v.  Re- 
nlck,  44  Ho.  664 ;  Hnches  v.  Boweo,  15  Iowa,  448 ; 
Spurlock  V,  Union  Bank,  4  Humph.  336 ;  Hazard  v. 
White.  26  Ark.  280 ;  Matthewa  v.  Allen,  16  Gray, 
604 ;  Smith  v.  Curlee,  60  111.  221 :  Story  on  Notes, 
274,  276:  1  Parson?  N.  ft  B.  694 ;  Edwards  on 
Bills.  660,  061,  662;  Daniels  on  Neg.  Instr.  sec. 
1147;  Ross  V.  Hurd.  71  N.  Y.  18;  Harrison  t. 
Bailey.  09  Mass.  620.  ^ 

Due  presentment  for  payment  and  notice  of  non- 
payment are  conditions  precedeit  to  the  liability 
of  an  Indorser  of  a  promissory  note.  Cayun 
County  Bank  v.  Warden,  1  Comst.  N.  1.  413 ;  8.  C. 
2  Seld.  N.  Y.  19. 

By  omitting  either  ot  these  sets,  Uie  holder  loses 
his  right  of  recourse  to  tbe  Indorser,  who  is  there- 
by discharged.    Spies  v.  Ollmore,  1  Comst.  321. 

These  omissions  of  the  holder  may,  however,  be 
waived  by  a  subsequent  promise  to  pay  the  bill  or 
note,  If  the  promise  Is  made  with  knowle^  on 
the  part  of  the  drawer  or  Indorser,  that  he  has 
been  discharged  by  the  neglect  of  the  holder. 
Tebbetts  v.  Dowd,  23  Wend.  879 ;  Cram  v.  8her> 
burne,  14  Me.  48 ;  Martin  v.  Insersoli,  8  Pick  ;  Beck 
Thompson,  4  Harr.  A  J.  681 :  F^rrlngton  v. 
Brown,  7^N.  H.  271 ;  Porter  v.  Hadenpayl.  9  MIrh. 
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who  afterwardfl  communicated  the  same  to  the 
purchaser;  and  was  wholly  unfit  for,  and  in- 
capable of,  the  action  and  fati^e  neceasary  to 
a  race-horse;  and  that  the  plaintiff  had  wholly 
failed  to  procure  and  furnieh  the  pedigree  of 
the  horse  as  he  had  agreed,  and  that  a  pedigree 
was  an  essential  term  in  the  purchase  of  the 
horse,  or  ordinarily  is  so  in  the  purchase  of  sveh 
horses,  without  which  this  horse  was  worth 
nothing;  and  that  the  said  Miller,  as  soon  as  it 
had  been  ascertained  by  repeated  trials  that 
the  horse  was  incurably  unsound,  offered  to  re- 
turn him  to  the  plaintiff,  who  refused  to  take 
him  back,  although  the  former  offered  to  lose 
what  he  bad  already  paid  for  the  horse,  which 
offer  was  made  after  the  note  fell  due.  Whereup- 
on the  court  instructed  the  jury,  at  the  prapr  of 
the  plaintiff,  that  if  they  should  be  of  opinion, 
from  the  said  evidence,  that  the  said  horse  was, 
at  the  time  of  the  said  sale,  utterly  unsound 
and  broken  down,  and  had  been  broken  down 
whilst  in  the  plaintiff's  possession,  and  was 
wholly  unfit  for,  and  incapable  of,  the  action 
1S6*]  and  fatigue  necessary  *to  a  race-horse, 
but  that  the  said  facts  were  not  known  to  the 

filaintiff  at  the  time  of  the  said  sale,  the  said 
acts  are  not  a  sufllcient  defense  in  this  action 
to  prevent  the  plaintiff  from  recovering. 

Upon  these  instmotions  of  the  court,  the  jury 
found  a  verdict  for  the  plaintiff,  and  the  cause 
now  comes  before  this  court  upon  a  writ  of 
error. 

This  bill  of  exceptions  presents  two  questions 
for  the  decision  of  this  court.  The  first  is, 
whether  the  evidence  offered  by  the  plaintiff, 
and  admitted  by  the  court,  dispensed  with  the 
necessity  of  proving  a  demand  of  payment  of 
the  maker  of  the  note,  and  due  notice  to 
Thornton  of  non-payment;  and,  secondly, 
whether  the  court  below  erred  or  not,  in  stat- 
ing to  the  jury  that  the  alleged  breach  of  the 
warranty  of  the  horse,  if  proved  to  their  satis- 
faction, was  not  a  sufficient  defense  in  this  ac- 
tion to  prevent  the  plaintiff  from  recovering, 
unless  the  facts  stated  in  the  bill  of  exceptions 
were  known  to  the  plaintiff  at  the  time  of  the 
■ale. 

In  the  argument  of  the  first  question,  the 
counsel  on  both  sides  considered  the  evidence 
offered  by  the  plaintiff  as  presenting  a  double 
aspect.  1st.  As  authorizing  a  conclusion,  in 
point  of  fact,  that  the  not«  of  hand  on  which 
the  suit  is  brought,  was  made  and  passed  to 
Thornton  without  consideration,  and  merely 

11 ;  Blodeett  v.  Durctn,  32  Vt.  361 ;  Robbing  v. 
FlQCkhard,  G  8id.  &  Mftrab.  51 ;  Moore  t.  Tucker,  8 
Ired.  347 ;  Tobey  v.  Bcrly.  26  III.  426. 

Dut  notblne  sbort  of  the  clearest  assent,  express 
or  Implied,  will  smount  to  a  waiver.  Oswego  Bank 
V.  Knower,  Illll  &  Denio,  122. 

DefendODt'a  knowledee  that  he  had  not  received 
regular  notice  may  be  Inferred,  as  a  fact,  from  the 
promise  under  the  attending  clrcumataDces,  with- 
out requlriug  clear  and  afBrmatlve  proof  of  knowl- 
edge. TebbettB  v.  Dowd,  23  Wend.  379,  and  cases 
cited.  Abbott's  Trial  Ev.  486 ;  Meyer  v.  Hlbsher. 
47  N.  Y.  278. 

A  promUe  which  Is  made  In  Ignorance  of  the 
fact  toat  DO  notice  has  been  given,  will  not  be  autn- 
clent.  Jones  v.  Saraxe.  6  Wend.  6B8 ;  Otla  v.  Hus- 
B«r,  3  N.  H.  346;  KeoDon  v.  McRea.  7  I'ort.  Ala. 
175:  Fleming  v.  HeClara,  1  Brev.  428;  Runt  v. 
Wadlelgh,  26  He.  271 ;  Hunter  v.  Hook,  64  Barb. 
4S8. 

A  waiver  of  notice  of  demand  Is  no  waiver  of  de- 
mand, and  does  not  dispense  with  the  demand  It- 
self. Backus  T.  Shlpherd,  11  Wand.  629 ;  Baeban- 
•9« 


for  his  accommodation;  and,  2d.  As  amounting 
to  a  promise  to  pay  the  note,  or  at  least  to  an 
admission  by  Thornton  of  his  liability  to  pay 
it,  and  of  the  right  of  the  plaintiff  to  resort  to 
him,  whether  it  was  made  solely  for  his  accom- 
modation, or  was  given  for  value  !n  Uw  oidi- 
nary  course  of  trade. 

As  to  the  first,  the  counsel  treated  the  nota 
throughout  as  an  accommodation  note,  and 
submitted  to  the  decision  of  this  court  the  ques- 
tion, whether  the  indorser  of  such  a  note  was 
entitled  to  call  for  proof  of  a  demand  of  pay- 
ment of  the  maker,  and  notice  to  himself? 

Whether  this  question  was  ever  raised  in  the 
court  below,  or  in  what  manner  it  was  there 
treated,  does  not  appear  from  the  bill  of  excep- 
tions. It  is  possible  that  that  court  may  have 
intended  nothing  more  by  their  direction  to  the 
jury  than  to  sanction  the  admissibility  of  the 
evidence,  and  its  sufficiency  to  authorize  a  ver- 
dict for  the  plaintiff,  'without  other  [*18T 
proof  of  demand  and  notice,  provided  the  Jory 
should  be  of  opinion  that  it  warranted  the  con- 
clusion that  the  note  was  given  without  con- 
sideration. But  such  is  not  the  language  of 
the  court  as  stated  in  the  bill  of  exoeptiosa 
The  jury  were  informed  that  the  evidence  was 
competent  to  support. the  action  without  such 
further  proof  of  demand  and  notice,  without 
leaving  tne  inference  of  fact  that  the  note  was 
|pven  without  consideration  to  be  drawn  by  the 
jury.  Had  the  court  distinctly  stated  to  the 
jury  that  this  was  such  a  note,  and,  therefore, 
that  further  proof  of  demand  and  notice  was 
unnecessary,  the  incorrectness  of  the  direction 
could  have  been  doubted  by  no  person,  since 
the  court  would,  in  that  case,  have  inferred  a 
fact  from  the  evidence,  which  it  was  competent 
to  the  jury  alone  to  do.  And  yet  it  seems  diffi- 
cult to  distinguish  the  supposed  case  from  the 
one  really  presented  by  the  bill  of  exceptions, 
upon  the  hypothesis  that  the  court  below  de- 
cided anything  as  to  the  particular  character  of 
this  note,  since  it  is  very  obvious  that  no  ques- 
tion of  fact  was  submitted  to  the  consideration 
:  of  the  jury.  It  Is,  therefore,  due  from  this 
court  to  the  one  whose  decision  we  are  revising, 
to  conclude,  that  that  decision  did  not  proceed 
upon  the  assumption  that  this  was  a  note  drawn 
for  the  accommodation  of  the  indorser. 

It  remains  to  be  considered  whether  the  di- 
rection was  correct  upon  the  other  aspect  of  the 
evidence. 

It  is  now  well  settled  as  a  principle  of  the 

an  V.  Marshall,  22  Vt.  661 ;  Drinkwater  Tebblta. 
17  Me.  16:  Wait's  Actions  and  Defenses,  63$: 
Low  V.  Howard,  11  Cuab.  268. 

Knowledge,  on  the  part  of  the  drawer  or  in- 
dorser, that  the  bolder  haa  been  In  default,  in  not 
making  due  presentment  and  giving  notice.  Is  an  in- 
dispensable element  ot  the  waiver,  accordlni;  to 
the  American  teii-wrtters  on  the  subject,  and  the 
great  body  of  the  adjudicated  cases.-  Ford  r.  Dal- 
lam, 3  Cold.  67;  Tlcknor  v.  Roberts,  11  La.  14: 
Phim  V.  Bldwell.  2  r,a.  An.  43;  Walker  v.  Rogers. 
40  III.  278;  Van  Wlckle  v.  Downing,  19  La.  Aa. 
83;  Barkervllle  v.  Brown,  7  N.  H.  27l-  Gnwtrv  v. 
Doane,  48  Barb.  148;  U.  8.  Bank  v.  Sontharfl,  2 
Harr.  473 ;  Barkalow  v.  Johnson,  1  Harr.  397 : 
Bank  of  U.  S.  v.  Leathers.  10  B.  Mon.  64;  Walker 
v.  ItodRprn,  39  III.  279 :  Cheshire  v.  Taylor.  29  la. 
492;  Salisbury  v.  Renick,  44  Mo.  464;  Newberry  v. 
Trowbrldse,  13  Mich.  264 :  Arnold  v.  Dreaaer.  8 
Allen.  435;  Kelley  v.  Brown.  5  Gray.  108;  1  Pa^ 
sons  N.  ft  B.  601;  Btorv  on  Bills,  see.  320;  2 
Daniels'  Mes.  Instr.  mc.  1149. 
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law  merchant,  that  an  unconditional  promise 
by  the  drawer  or  indorser  of  a  bill,  to  pay  it, 
after  full  knowledge  of  all  the  circumstaitcea 
necessary  to  apprise  him  of  his  discharge  from 
his  responsibility  the  laches  of  the  holder, 
amounts  to  an  implied  waiver  of  due  notice  of 
a  demand  of  the  drawer  or  acceptor,  and  dis- 
penses with  the  necesaity  of  proving  it.  Such 
are  the  cases  of  Borrodaile  v,  Lowe,  4  Taunt. 
93,  Donaldson  v.  Meara,  4  Dall.  109,  and 
others  which  need  not  be  cited.  So  if,  with 
the  knowledge  of  these  circumstances,  he  an- 
swer, that  the  bill  "must  be  paid,**  ^hat 
when  he  comes  to  town  be  would  set  the  mat* 
ter  right,"  "that  his  affairs  were  then  deranged, 
but  that  he  would  be  glad  to  pay  it  as  soon  as 
his  accounts  with  hie  agents  were  settled,"  or 
"that  he  would  see  it  paid,"  or  if  he  pay  a  part 
188*]  of  the  bill;  in  all  *these  cases  it  has  been 
decided  that  proof  of  regular  notice  is  dis- 
pensed with.  2  Term  Rep.  713;  Bull.  N.  P., 
276;  2  Campb.,  188;  6  East,  16;  2  Stra.  1246. 

The  principle  upon  which  these  decisions 
proceed  is  explained  in  many  of  the  above 
cases,  and  particularly  in  that  of  Rogers  t.- 
Stephens,  2  Term  Rep.  713.  It  is  this:  that 
these  declarations  and  acts  amount  to  an  admis- 
sion of  the  party  that  the  holder  has  a  right  to 
resort  to  him  on  the  bill,  and  that  he  had  re- 
ceived no  damage  for  want  of  notice.  See  also 
Stark.  Evid.  272. 

The  same  principle  applies  with  equal  force 
to  promissory  notes,  which,  after  indorsement, 
partake  of  the  character  of  bills  of  exchange, 
the  indorser  being  likened  to  the  drawer,  and 
the  maker  to  the  acceptor  of  a  bill.  The  case 
of  Lefiin^ell  &  Fearpoint  v.  White,  Johns. 
Cas.  99,  IS  that  of  a  promissory  note,  where 
the  indorser,  before  it  became  due,  stated  tliat 
the  maker  had  absconded,  and  that,  being  se- 
cured, he  would  give  a  new  note,  and  requested 
time.  The  court  sa^  that  the  defendant  had 
admitted  his  responsibility,  treated  the  note  as 
his  own,  and  negotiated  for  further  time  for 
payment,  by  which  conduct  he  bad  waived  the 
necessity  of  demand  of  the  maker,  and  notice 
to  himself.  Taylor  v.  Jones,  2  Campb.  106, 
Vaughan  v.  Fuller,  2  Stra.  1246,  and  Aman  v. 
Bailey,  Bull.  N.  P.  276,  were  all  cases  of  ac* 
tions  on  promissory  notes  against  the  indorser. 
Tn  this  case,  the  defendant  below,  upon  being 
informed  that  Miller,  the  maker  of  the  note, 
had  not  paid  it,  observed,  that  he  knew  he  had 
not,  and  that  he  was  not  to  pay  it ;  that  it  was 
the  concern  of  the  defendant  alone,  and  that 
Miller  had  nothing  to  do  with  it,  it  having  been 

given  for  part  of  the  purchase  money  of  a 
orae.  These  declarations  amounted  to  an  un- 
equivocal admission  of  the  original  liability  of 
the  defendant  to  pay  the  note,  and  nothing 
more.  It  does  not  necessarily  admit  the  right 
of  the  holder  to  resort  to  him  on  the  note,  and 
that  he  had  received  no  damage  from  the  want 
of  notice,  unless  the  jury,  to  whom  the  conclu- 
sion  of  the  fact  from  the  evidence  ought  to 
have  been  submitted,  were  satisfied  that  the  de- 
fendant was  also  apprised  of  the  laches  of  the 
holder  in  not  making  a  regular  demand  of  pay- 
ment of  the  note,  by  which  he  was  discharged 
189*]  'from  his  responsibility  to  pay  it.  The 
knowledge  of  this  fact  formed  an  indispensa- 
ble part  of  the  plaintiff's  case,  since  without  it 
It  cannot  fairl;  be  inferred  that  the  defendant 
•  li.  ed. 


intended  to  admit  the  right  of  the  plaintiff  to 
resort  to  Um,  if,  in  point  of  fact,  be  had  been 
guilty  of  such  laches  as  would  discharge  him 
la  pmnt  of  law.  For  anything  that  appeared 
to  the  court  below  from  the  evidence  stated  in 
the  bill  of  exceptions,  the  admissions  of  the  de- 
fendant may  have  been  made  upon  the  pre- 
sumption that  the  holder  bad  done  all  that  the 
law  required  of  him  in  order  to  charge  the 
indorser.  That  due  notice  was  not  given  to 
the  defendant  he  could  not  fail  to  know;  but 
that  a  regular  demand  of  the  maker  of  the  note 
could  not  be  inferred  by  the  court  from  the  ad- 
misaioas  of  the  defendant. 

For  the  reasons  above  stated,  the  judgment 
of  the  court  below  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

But  since  the  second  question  before  men- 
tioned has  been  distinctly  brought  to  the  notice 
of  this  court,  has  been  fully  argued,  and  must 
again  be  decided  by  the  court  below,  it  be- 
comes necessary  that  this  court  should  pass  an 
opinion  upon  it.  That  question  is,  whether  the 
alleged  breach  of  the  warranty  of  the  horse, 
the  price  of  which  formed  part  of  the  consid- 
eration of  the  note,  if  proved  to  the  satisfaction 
of  the  jury,  was  a  sufficient  defense  in  this  ac- 
tion to  prevent  the  plaintiff  from  recovering, 
unless  the  facts  stated  in  the  bill  of  exceptions 
were  known  to  the  plaintiff  below  at  the  Ume 
of  the  sale. 

The  question  ia  not  whether  the  purchaser  of 
a  horse  which  Is  warranted  sound,  has  a  remedy 
over  against  the  vendor,  upon  the  warranty,  in 
case  it  be  broken,  but  whether,  in  an  action 
against  him  for  the  purchase  money,  he  can  be 
permitted  to  defend  himself  by  proving  a  breach 
of  the  warranty. 

The  cases  upon  this  subject  are  principally 
those  arhere  the  vendee,  having  executed -l^a 
contract  on  his  part,  by  paying  the  purchase 
money,  brought  an  action  of  indebitatus 
assumpsit  against  the  vendor  as  for  money  had 
and  received  to  his  use.  But  it  is  perfectly 
clear  that  the  reasoning  of  the  court  in  those 
cases  applies  with  equal  force  to  'a  case  ['ISO 
where  tne  breach  of  the  warranty  ia  set  up  by 
the  vendee  as  a  defense  against  an  action 
against  him  to  recover  the  purchase  money. 

The  first  case  we  meet  with  on  this  subject, 
is  that  of  Power  v.  Wells,  of  which  a  very  im- 

Sirfect  report  is  to  be  seen  in  a  short  note  in 
oug].  24.  and  in  Cowp.  Rep.  818.  There 
the  plaintiff  gave  a  horse  and  20  guineas  to 
the  defendant,  for  another  horse,  which  he 
warranted  to  be  sound,  but  which  proved  other- 
wise. The  plaintiff  offered  to  return  the  horse, 
which  was  refused,  and  the  plaintiff  brought 
two  actions,  one  for  money  had  and  recdved. 
to  recover  back  the  20  guineas  which  he  had 
paid,  and  an  action  of  trover  for  the  horse,  pos- 
session of  which  the  plaintiff  had  delivered  tQ 
the  defendant.  The  court  decided  that  neither 
action  could  be  maintained;  not  the  second, 
because  the  property  had  been  changed.  This 
case  was  referred  to  by  the  judge  who  had  de- 
cided it  at  Nisi  PriuB,  in  the  ease  of  Weston  r. 
Downes,  Dougl.  23,  whicb  soon  after  came 
before  the  court  of  King's  Bench.  That  was 
an  action  for  money  had  and  received,  and  the 
case  was,  that  the  plaintiff  had  paid  a  certain- 
sum  to  the  defeni^nt  for  a  pair  of  horses,, 
which  the  defendant  agreed,  at  the  time,  to* 
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take  baek»  If  they  were  disapproved  of ,  and  re- 
turned within  a  mtmth.  They  were  returned 
accordinglj  within  the  stipulated  period,  and 
another  pair  was  sent  in  their  stead,  without 
any  new  agreement.  These  were  likewise  re- 
turned, and  accepted  by  the  vendor,  and  a 
third  pair  were  sent,  which  being  likewise  of- 
fered to  be  returned,  the  vendor  refused  to  take 
them  back.  Lord  Manafleld  was  against  the 
action,  because  the  -contract,  being  a  special 
one,  the  defendant  ought  to  have  notice  by 
the  declaration  that  he  was  sued  upon  it.  Aah- 
hurst,  J.,  was  of  the  same  opinion;  but  added, 
that  if  the  plaintiff  had  demanded  his  money 
on  the  return  of  the  Arat  pair  of  horses,  this  ac- 
tion would  have  lain,  but  that  the  contract  was 
continued;  from  which  expression  nothing 
more  is  imderatood  to  have  Deen  meant  than 
"that  the  contract  remained  open.  The  ground 
upon  which  Buller,  J.,  thought  that  the  action 
could  not  be  maintained  was,  that,  by  refusing 
to  .take  back  the  horaes,  the  defendant  had  not 
precluded  himself  from  entering  into  the  na- 
181*]  ture  'of  the  contract,  and  that,  when- 
ever that  is  open,  it  must  be  stated  specially. 

The  meaning  of  these  latter  expressions  is 
distinctly  stated  by  the  court,  and  particularly 
by  this  judge,  in  tlte  case  of  Towers  t.  Barret, 
1  Term.  Hep.  133,  which  followed  next  in 
order  of  time;  that  was  also  att  action  for  mon- 
ey had  and  received.  The  money  was  paid  for 
a  horse  and  chaise,  to  be  returned  in  case  the 
plaintiiTs  wife  should  not  approve  of  them. 
They  were  accordingly  sent  back  to  the  de- 
fendant in  three  days  after  the  sale,  and  left  on 
his  premise*  against  hi<  consent  to  receive 
them. 

Lord  lAtnsfleld,  Ch.  J.,  and  Wilti^  J.,  dia- 
tfaiguish  this  case  from  that  of  Weston  v. 
Downes,  upon  the  ground  that  that  was  an  ab- 
solute, and  this  a  conditional  agreement,  which 
was  at  an  end  by  the  return  of  the  horse  and 
chaise,  and  was  no  longer  open.  Both  the 
judges  treat  the  case  as  if  the  vendor  had  taken 
back  the  property,  although,  in  fact,  be  had 
not  consented  to  do  so.  Ashhurst,  J.,  was  of 
opinion  that  this  case  would  have  resembled 
that  of  Weston  ▼.  Downes,  if,  in  that,  the  plainr 
tiff  had  returned  the  horses.  It  is  very  clear, 
from  what  was  said  by  the  same  judge  in  that 
case,  that  his  meaning  in  this  was,  if  the  plain* 
tiff  had  returned  the  first  pair  of  horses,  and 
then  demanded  bis  money;  for,  he  adds,  that 
in  that  case  there  was  an  end  of  the  first  con- 
tract by  the  ylaintiff's  taking  other  pairs,  and 
this  constituted  a  new  contract,  not  made*  on 
the  terms  of  the  first.  But  in  this  case  the  con- 
tract was  conditional,  and  when  the  horse  and 
chaise  were  returned,  the  contract  was  at  an 
end,  and  the  defendant  held  the  money  against 
conscience.  Buller,  J.,  is  still  more  explicit. 
He  says  that  the  defendant,  by  the  contract, 
had  put  it  in  the  power  of  the  plaintiff  to  ter- 
minate it,  by  returning  the  horse  and  chaise,  and 
that  the  plaintiff  had  no  option  to  refuse  to 
take  them  back;  and  that,  being  bound  to  re- 
ceive them,  the  case  was  the  same  as  if  he  had 
actually  accepted  them.  He  adds,  that  the  dis- 
tinction between  those  cases  where  the  contract 
is  open,  and  where  it  is  not,  is,  that  if  it  be  re- 
scinded, either  by  the  original  terms  of  the 
contract,  as  in  this  case,  where  no  act  remains 
to  be  d^ne  by  the  defendant,  or  by  a  subse- 


quent  assent  by  him,  the  plaintiff  may  recover 
back  his  whole  "money,  and  then  this  ["192 
action  will  lie.  But  if  it  be  open,  the  plaintiff's 
demand  is  only  for  damages  arising  out  of  the 
contract. 

The  court  proceeded  upon  this  distinction 
in  deciding  the  case  of  Payne  v.  Whale,  7 
East's  Rep.  274,  which  followed  the  one  just 
noticed.  The  action  was  to  recover  baek  mon* 
e^  paid  to  the  defendant  for  a  borse  sold  Inr 
him  to  the  plaintiff,  which  be  warranted  sound. 
The  plaintiff  offered  to  return  the  horse  upon 
an  allegation  of  his  unsoundness,  which  the  de> 
fendant  denied,  and  refused  to  take  him  back, 
but  agreed  that,  if  he  was  in  fact  unsound,  he 
would  take  him  back,  and  return  the  purchase 
money.  The  unsoundness  was  proved  at  the 
trial;  but  the  court  was  of  opmion  that  the 
action  could  not  be  supported,  and  distinguished 
this  case  from  the  preceding  one  by  observing, 
that  in  that  the  plaintiff  had  an  option,  by  the 
original  contract,  to  rescind  it  on  a  certain 
event;  but  here  it  was  no  part  of  the  original 
contract  that  the  horse  was  to  be  taken  back, 
and  that  the  subsequent  promise  amounted  to 
no  more  than  that  ne  would  take  him  back  if 
the  warranty  were  shown  to  be  broken,  which 
still  left  the  question  of  warranty  open  for  dis- 
cussion, and  tnen  the  form  of  the  action  outfit 
to  give  the  defendant  notice  of  it  by  bdng 
brought  upon  the  warranty. 

The  case  of  Lewia  v.  (Engrave,  2  Taunt.  2, 
was  precisely  like  the  present,  in  which  the 
same  distinction,  and  the  same  principles,  were 
recognized  by  the  judge  who  tried  the  cause  at 
Kisi  PriuB.  It  was  an  action  on  a  bill  drawn 
for  the  price  of  a  horse,  which,  on  the  sale  of 
him,  was  warranted  sound,  but  turned-  out  not 
to  be  so.  The  defendant  offered  to  return  the 
horse,  which  was  refused,  and  the  defendant 
left  him  in  the  plaintiff's  stable  without  bia 
knowledge.  The  judge  decided,  that  as  the 
plaintiff  had  refused  to  take  back  the  horse, 
the  contract  of  sale  was  not  rescinded,  and, 
consequently,  that  the  defendant  must  pay  the 
bill,  and  take  his  remedy  by  action  for  the  de- 
ceit. But  upon  a  rule  to  show  oauM  why  • 
new  trial  should  not  be  granted,  the  court  said* 
that  it  was  clear  the  plaintiff  knew  of  the  un- 
soundness of  the  horse,  which  was  clearly  a 
fraud,  and  that  no  man  can  recover  the  price  of 
an  article  sold  under  a  "fraud.  See  [*lftS 
also  the  cases  of  Fortune  v.  Lingham,  2  (>unpb. 
416,  and  Solomon  v.  Turner,  1  Stark,  61. 

The  result  of  the  above  case  is  this:  If,  upon 
a  sate  with  a  warranty,  or  If,  by  the  special 
terms  of  the  contract,  the  vendee  is  at  liberty 
to  return  the  article  sold,  an  offer  to  return  it 
is  equivalent  to  an  offer  accepted  by  the  ven- 
dor, and,  in  'that  case,  the  contract  is  rescinded 
and  at  an  end,  which  is  a  suHicient  defense  to 
an  action  brought  by  the  vendor  for  the  pur- 
chase money,  or  to  enable  the  vendee,  to  main- 
tain an  action  for  money  had  and  received  in 
case  the  purchase  money  baa  been  paid.  The 
consequences  are  the  same  where  the  sale  it  ab- 
solute, and  the  vendor  afterwards  consents, 
unconditionally,  to  take  back  the  property;  be- 
cause, in  both,  the  contract  is  rescinded  by  the 
agreement  of  the  parties,  and  the  vendee  is  well 
entitled  to  retain  the  purchase  money  in  the 
one  case,  or  to  recover  it  back  in  the  other. 
But  if  the  sale  be  absolute,  and  there  be  no 
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^subsequent  agreement  or  eonflent  of  the  vendor 
to  take  back  the  article,  the  contract  remains 
-open,  and  the  vendee  is  put  to  hU  action  upon 
the  wammty,  unless  it  be  proved  that  the  ven- 
•dor  knew  of  tiie  unsoundness  of  the  article,  and 
tlic  vendee  tendered  a  return  of  it  within  a 
reasonable  time.  We  are  therefore  of  opin- 
'"ion  that  the  direction  of  the  court  in  this  case, 
upon  the  second  exception,  was  entirely  cor- 
rect. The  jud|^ent  is  to  be  reversed,  and  the 
-cause  remanded  to  the  court  below  for  a  new 
'IriaL 


[Practice.] 

HALLOW  et  aL  t.  HINDE. 

Where  an  equltj  eanse  auij  be  finally  deetded  as 
Iwtween  the  parties  lltlsant,  withoat  bringing 
^etben  before  tbe  court,  wbo  would,  soienilly 
speaking,  be  necessarr  rartles,  sacb  parties  mav 
lie  dlspMised  with  In  the  Circuit  Coort,  It  its  proofs 
■caxiooc  reach  them;  or  If  tbey  are.cltlseos  of  an- 
■«ther  state. 

194*1  'Bnt  If  tbe  rights  of  those  not  before  the 
court  are  inseparably  connected  with  tbe  claim  of 
tbe  parties  litimnt.  so  that  a  flnal  decision  cannot 
4>e  made  l>etween  them  without  affeetlos  the  rights 
■of  the  absent  parties,  the  peculiar  conatltutlon  of 
the  Circuit  Conrt  forms  no  ground  for  dispensing 
^Itfa  such  parties. 

Bnt  the  coort  may.  In  its  discretion,  where  tbe 
purposes  of  justice  require  It,  retain  Jurisdiction 
•of  the  cause  on  an  injunction  bill  as  between  the 
■parties  refcularly  before  It,  until  the  plaintiffs  hare 
■oftd  an  opportunity  of  litigating  their  controversy 
■with  tbe  other  parties  in  a  competent  tribunal,  and 
If  it  finally  appear  by  the  Judgment  of  soch  tri- 
bunal that  tbe  plnlntllTs  are  equitably  entitled  to 
the  interests  Halmed  by  tbe  other  parnet,  may  pro- 
-ceed  to  a  flnal  decree  upon  tbe  merits. 

THIS  cause  was  argued  by  Mr.  Bond  and  Mr. 
Brash  for  the  amtetlanta,  and  by  Mr.  Sodd- 
Tidge  and  Mr.  Scott  for  tlu  rapondenta. 

Mr.  Justice  Trimble  delivered  the  opinion 

•cf  the  court: 

This  is  an  appeal  from  the  decree  of  the  Cir- 
•cuit  Court  for  the  district  of  Ohio,  dismissing 
^nerally,  with  costs,  the  bill  of  the  appellants, 
-who  were  plaintiffs  in  that  court. 

The  suit  was  a  contest  for  land  in  the  dis- 
-trict  set  apart  'on  the  north-west  side  of  the 
Ohio,  for  the  satisfaction  of  the  bounty  lands 
•due  to  the  officers  and  soldiers  of  the  Virginia 
line,  or  continental  establishment,  in  the  revo- 
lutionsry  war. 

The  plaintiffs  set  up  claim  to  the  land  by 
■virtue  and  under  a  survey.  No.  537,  in  the 
name  of  John  Campbell.  It  appears  that  John 
<^mpbell,  before  his  death,  made  his  last  will 
And  testament,  whereby  he  devised  bis  land 
-warrants,  entries  and  surveys,  in  the  military 
-district,  to  Col.  Richard  Taylor  and  others,  his 
■executors,  in  trust  for  the  children  of  the  testa- 
tor's sister,  Sarah  Beard;  and  that  Taylor  alone 
M]ualified  as  executor,  and  took  upon  himself 
the  trust.  Taylor  never  conveyed  or  assigned 
"the  warrants,  entries,  or  surveys,  to  "Mrs. 
Beard's  children,  but  permitted  them,  as  the 
"bill  charges,  to  take  the  management  of  them 
-into  their  own  hands. 

Elias  Langham  made  sundir  executory  eon- 
tracts  with  Mrs.  Beard's  children,  after  they 
Arrived  at  full  age,  -  which  contracts  are  set 


out  in  the  bill,  whereby,  as  the  complainants 
'allege,  Langham  twcame  equitably  en-  (*196 
titled  to  survey  No.  637;  and  afterwards  sold, 
and  made  deeds  of  conveyance  for  the  land  of 
the  complainants ;  who,  in  consequence  of  their 
purchases  from  Langham,  took  possession  of, 
and  improved  the  land. 

Thomas   8.   Hinde,   having  purchased  and 

firocured  an  assignment  of  a  military  warrant 
rom  Col.  Richard  Taylor,  and  belonging  to 
him  in  his  own  right,  made  an  entry  thereof  in 
Htnde's  own  name  in  the  principal  surveyor'a 
office;  and  having  caused  a  surrey  to  be  made 
thereupon,  covering  survey  No.  637,  in  the 
name  of  Campbell,  Hinde  obtained  a  patent 
for  the  land  from  the  government. 

Being  thus  clothed  with  the  legal  title,  Hinde 
instituted  actions  of  ejectment  in  the  Circuit 
Court  against  the  appellants,  and  obtained 
ju^mento  of  eviction  against  them. 

They  filed  their  bill  praying  for  an  injunc- 
tion against  the  judgment  at  law;  and  also 

{>raying  that  ffinde  should  be  decreed  to  re- 
ease  and  convey  to  them  his  legal  title,  and 
for  general  relief. 

The  bill  charges  that  Col.  Richard  Taylor, 
with  full  notice  that  the  appellants  were,  in 
virtue  of  Langham's  contract  with  the  cestuis 
que  trust,  and'  Langham's  sale  to  them,  equi- 
tably entitled  to,  and  in  possession  of,  survey 
No.  637,  fraudulently  combined  with  Hinde 
and  others,  and  improperly  and  without  au- 
thority, withdrew  the  entry  on  which  surrej 
No.  637  had  been  made,  and  re-entered  and 
caused  it  to  be  surveyed  elsewhere;  and  that 
Hinde  availing  himself  of  such  improper  and 
unauthorized  withdrawal,  bad  entered,  sur- 
veyed and  patents  the  land  in  his  own  name, 
he  also  having  notice  of  all  tbe  circumstanras 
attending  the  dalm  of  the  appellants;  and  that 
Taylor  and  the  Beards  refuse  to  perfect  the 
survey  by  obtaininfif  a  patent,  and  refuse  to 
convey  or  transfer  it  to  the  appellants. 

The  bill  also  alleges  that  Langham  had  be- 
come equitably  and  legally  entitled  to  the  sur- 
vey No.  537,  as  a  purchaser  thereof  for  taxes 
due  thereon  to  the  state  of  Ohio. 

Hinde  filed  his  answer,  in  which  he  denies 
the  charges  of  fraud  and  collusion;  insists  the 
land  had  become  vatent  the  withdrawing 
of  the  entry  in  the  name  of  Oiteipbell,  and  by 
surveying  it  elsewhere;  and  that  he  had  legally 
appropriated  "it  by  his  entry,  survey  ['i9« 
and  grant;  he  neither  admito  nor  denies  l^e 
execution  of  the  contracts  alleged  between 
Langham  and  the  Beards,  and  puts  the  com- 
plainants upon  proof;  and  he  further  insists 
that 'such  contracts,  if  made,  conferred  upon 
Langham  no  equitable  title:  first,  Iwcause  the 
Beards  had  no  power  to  sell,  without  the  con- 
currence of  Taylor,  the  trustee;  and.  second, 
because  Langham  had  obtained  the  contracts 
by  fraud,  and  had  not  paid  'the  eonsideratlon 
stipulated. 

Neither  Taylor,  the  trustee,  nor  the  cestuis 
que  trust,  with  whom  the  complainants  allege 
Langham  contracted  for  the  land,  are  made  de- 
fendants, they  being  out  of  the  limits  of  the 
jurisdiction  of  the  court. 

No  attempt  has  been  made  in  the  argument 
to  support  the  validity  of  the  tax  sal^  uid  it 
may  be  laid  out  of  the  oase. 
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For  the  appellees  it  is  insisted,  that  the 
proper  parties  are  not  before  the  court,  so  as  to 
enable  the  court  to  decree  upon  the  merits 
of  the  conflicting  claims.  And  we  are  all  of 
that  opinion.  It  is  plain  that  the  appellants 
cannot  set  up  the  surrey  Ko.  037  affainBt  the 
appellees*  title,  without  &8t  showing  them- 
■elves  entitled  to  that  surrey.  They  claim  that 
surrey,  not  by  any  assignment,  or  other  in- 
stnuient,  investing  them  with  a  legal  right  to 
it,  but  by  executory  agreements,  the  validity 
and  obligation  of  which  the  parties  to  them 
have  a  right  to  contest. 

We  cannot  try  their  validity,  and  decide  up- 
on their  efficacy,  by  affirming  they  confier  upon 
the  appellants  an  equitable  ngfat,  without  mani- 
fest prejudice  to  the  rights  of  those  not  before 
the  court.  The  complainants  can  derire  no 
daim  in  equity  to  the  survey,  under,  or  through 
Langham's  executory  contracts  with  the 
Beards,  unless  these  contracts  be  such  as  ought 
to  be  decreed  against  them  specifically  by  a 
court  of  equity.  How  can  a  court  of  equity 
decide  that  Uiese  contracts  ought  to  be  specifi- 
cally decreed,  without  hearing  the  parties  to 
them?  Such  a  proceeding  would  be  contrary 
to  all  the  rales  which  govern  courts  of  equity, 
and  against  the  principles  of  natural  Justice. 
Taylor,  too,  is  the  legal  proprietor  of  the  war- 
rant, by  virtue  of  which  the  entry  and  survey 
Ko.  637  was  made,  and  in  general  the  right  of 
removal  is  incidental  to  the  right  of  property. 
197*]  But  it  ia  alleged  *ha  has  parted  with 
that  incidental  ri^^  although  the  general 
legal  title  of  orraershlp  remains  in  him;  or  that 
be  has  ^erased  this  incidental  right  fraudu- 
lently and  improperly,  to  the  prejudice  of  the 
appellaDts. 

Can  any  court  justly  strip  him  of  this  inci- 
dental right,  or  convict  him  of  fraud  unheard  T 
Besides,  if  the  court  should,  by  its  decree,  com- 
pel Hinde  to  release  his  legal  tiUe  to  the  com- 
plainants, upon  the  grounds  that  the  entry 
and  survey  No.  637  are  superior  to  his  title,  it 
would  be  giving  to  the  complainants  that  which 
belongs  to  Taylor  as  trustee,  and  to  his  cestuis 
que  trust,  unless  by  their  acts  and  agreements 
they  have  parted  with  their  right  to  the  sur- 
vey. If  the  courts  of  the  United  States  were 
courts  of  general  jurisdiction,  it  could  not  be 
doubted  uat  Taylor,  William  and  Joseph 
Beard,  and  Mr.  M.  Oowan  and  wife,  would  be 
necessary  and  indispensable  parties,  without 
whom  no  d^cne  upon  the  merits  could  be 
made.  But  it  is  contended  that  the  rale  which 
prevails  in  courts  of  equity  generally,  that  all 
the  parties  in  interest  shall  be  brought  before 
the  court,  that  the  matter  in  controversy 
may  be  finally  settled,  oi^ht  not  to  be  adopted 
by  the  courts  of  the  United  States,  because 
from  the  peculiar  structure  of  their  limited 
Jurisdiction  over  persons,  the  application  of  the 
rule  fai  its  full  extent  would  often  oust  the 
court  of  its  acknowledged  jurisdiction  over  the 
persons  and  subject  before  it. 

It  is  true,  this  e<}uitable  rale  is  framed  by 
the  court  of  equity  itself,  and  is  subject  to  its 
sound  discretion.  It  is  not,  like  the  descrip- 
tion of  parties,  an  inflexible  rale,  the  failure 
to  observe  which  turns  the  party  out  of  court, 
merely  because  it  has  no  jurisdiction  over  his 
cause;  but  being  introduced  for  the  purposes 
«00 


of  justice,  is  susceptible  of  considerable  modi- 
fications for  the  promotion  of  these  purposes. 
Accordingly,  this  court  in  the  case  of  Elmen- 
dorf  V.  Taylor,  10  Wheat.  167,  has  said,  "Thtt 
the  rule  which  requires  that  all  persons  con- 
cerned  in  interest,  however  remotely,  shooli 
be  made  parties  to  the  suit,  though  applicsUa 
to  most  eases  in  the  courts  of  the  United  Ststei, 
is  not  applicable  to  all.  In  the  exercise  of  iU 
discretion,  the  court  will  require  the  plaintiff 
to  do  all  in  his  power  to  bring  every  person 
concerned  in  interest  before  the  court.  But  if 
the  case  may  "be  completely  decided,  pl»8 
as  between  the  litigant  parties,  the  circiim- 
stance  that  an  interest  exists  in  some  other 
person,  whom  the  process  of  the  court  cannot 
reach,  as  if  such  puty  be  the  reudent  of  some 
other  state,  ought  not  to  prevent  a  decree  upos 
its  merits." 

This  doctrine  was  applied  to  the  case  where 
a  small  interest  was  outstanding  in  one  not  be 
fore  the  court,  as  tenant  in  common. 

In  that  case,  the  right  of  the  party  before 
the  court  did  not  depend  upon  the  right  of  tbe 
party  not  before  the  court;  each  of  their  righti 
stood  upon  its  own  independent  basis;  and  tbe 
ground  upon  which  it  was  necessary,  accord- 
ing to  the  general  principle,  to  have  both  I»- 
fore  the  court,  was  to  avoid  multiplicity  of 
suits,  and  to  have  the  whole  matter  settled. st 
once. 

In  this  case,  the  complainants  have  no  right* 
separable  from,  and  independent  of,  the  righti 
of  persons  not  made  parties.  The  rights  of 
those  not  before  the  court  lie  at  the  very  foun- 
dation of  the  claim  of  right  by  the  plaintiflii 
and  a  final  decision  cannot  be  made  between 
the  parties  litigant  without  directly  affecting 
and  prejudicing  the  rights  of  others  not  msde 
parties. 

We  do  not  put  this  case  upon  the  ground  of 
jurisdiction,  but  upon  a  much  broader  ground, 
which  must  equally  apply  to  all  courts  of 
equity,  whatever  may  be  their  structure  as  to 
jurisdiction.  We  put  it  on  the  ground  that 
no  court  can  adjudicate  directly  upon  a  person's 
right,  without  the  party  being  either  actually 
or  constructively  before  the  court. 

We  have  no  doubt  the  Circuit  Court  hsd 
jurisdiction  between  the  complainants  and  the 
defendant,  Hinde,  so  far  as  to  entertain  the 
bill,  and  grant  an  injunction  against  the  judg- 
ments at  law,  until  the  matter  could  be  heard 
in  equity. 

And  if  it  had  been  shown  to  the  Circuit 
Court,  that  from  the  incapacity  of  that  coart 
to  bring  all  the  necessary  parties  before  it,  that  | 
court  could  not  decide  finally  the  ri^ts  in 
contest,  the  court,  in  the  exercise  of  a  sound 
discretion,  might  have  retained  the  cause,  and  | 
the  injunction,  on  the  application  of  the  eon-  i 
plainants,  until  they  had  reasonable  time  to  | 
litigate  the  matters  of  controversy  between 
them,  and  Taylor  and  the  Beards,  in  the  courts 
of  the  state,  or  'such  other  courts  as 
had  jurisdiction  over  them;  and  if  then  it  w»* 
made  to  appear  by  the  judgment  of  a  compe- 
tent tribunal,  that  the  complainants  were  equi- 
tably interested  with  the  rights  of  Taylor,  the 
trastee,  and  the  cestuis  que  trust  in  the  tianej 
No.  537,  the  Circuit  Court  ccnild  have  pro- 
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ceeded  to  decree  upon  the  meritB  of  tiie  con- 
flicting surreys. 

Such  a  proceeding  would  seem  to  be  justified 
by  the  u^ent  necessity  of  the  case,  in  order  to 
prevent  a  failure  of  jiutiee;  and  the  cause 
would  have  remained  under  the  control  of  the 
Circuit  Court,  so  as  to  have  enabled  it  to  pre- 
Tent  unreasonable  delay,  by  the  negligence 
or  design  of  the  parties,  in  litigating  their 
rifhts  before  some  competent  tribunal. 

The  cause  having  been  brought  to  a  hearing 
before  the  Circuit  Court  in  its  present  imper- 
fect atate  of  preparation,  that  court  could  not 
do  otherwise  than  dismiss  the  bill;  but  as  no 
final  dedsion  of  the  rights  of  parties  could 
properly  be  made,  the  dismission.  Instead  of 
being  general,  ought  to  have  been  without  pre- 
judice. So  much  of  the  decree  as  dismisses  the 
bill  generally,  must  be  reversed,  and  the  decree, 
in  ail  things  else,  affirmed;  and  the  cause  is  to 
be  remanded  to  the  Circuit  Court,  with  direc- 
tions to  dismiss  the  bill  without  prejudice. 


[Fraudulent  Agreement.] 
CONNOR  et  al..  Appellants, 

T. 

FEATHERSTONE  et  al.,  Respondents. 

A  qn cation  of  tact  upon  a  Mil  filed  to  set  aside' 
Uie  sale  and  assignmeat  of  a  land  warrant,  upon 
tte  ground  that  tt  was  obtained  bj  fraudulent  mla- 
repretentatlon.  and  takinc  ondne  advantage  of 
tbe  party's  ImDecIIIty  of  body  and  mind. 

Bvldenee  deemed  losaffldeDt,  and  bill  dismissed. 

THIS  cause  was  argued  by  lb.  White  for 
the  appellants,  and  by  ux.  Xsucln  for  the 
respondents. 

aoo*]   *Mr.  Justice  Trimble  delivered  the 

opinion  of  the  court; 

This  case  comes  before  the  court  by  appeal 
from  the  decree  of  the  Circuit  Court  for  the 
western  district  of  Tennessee. 

The  bill  was  instituted  by  James  Hibbits  in 
bis  life-time,  and  after  his  death  the  suit  was 
revived  in  the  names  of  the  appellees,  his  heirs- ' 
at-Iaw,  after  which  the  def«idants,  now  appel- 
lants, appeared  and  answered. 

The  object  of  the  suit  was.  to  have  delivered 
up  to  the  complainant  a  land  warrant  of  6,000 
acres,  which  had  been  -issued  in  the  name  of 
James  Hibbits,  upon  an  entry  made  by  him  in 
John  Armstrong's  office,  Ko.  394,  and  to  re- 
strain James  and  Henry  W.  M.  Connor,  and 
each  of  them,  from  procuring  a  grant  upon  a 
survey  whidi  had  been  made  and  returned  for 
the  use  of  James  Connor,  by  virtue  of  the  war- 
rant, under  color  of  certain  assignments  alleged 
by  James  and  Henry  Connor  to  have  been 
made  by  Hibbits,  and  to  have  those  assign- 
menls  set  aside. 

It  appears  that  James  Connor  held  a  writing 
under  seal,  dated  the  26th  of  September,  1790, 
purporting  to  be  signed  and  executed  by  James 
febbits,  to  the  following  effect:  "I,  James 
Hibbits,  of  the  county  of  Iredell,  and  state  of 
Korth  Carolina,  for  and  in  consideration  of  the 
C  It.  «d. 


sum  of  ninety-three  pounds  ten  shillings,  of  tbe 
state  aforesaid,  have  granted,  bargained,  and 
sold,  to  James  Connor,  of  Mecklenburgh  coun- 
ty, and  state  aforesaid,  a  6,000  acre  warrant 
entered  in  Colonel  John  Armstrong's  oflBoe,  No. 
S94,  and  I  do  authorize  Colonel  William  Polke, 
or  any  of  his  deputies,  or  any  other  surveyor, 
to  issue  the  returns,  when  the  land  is  surveyed, 
in  the  name  of  James  Connor." 

The  execution  of  this  assignment  is  con- 
tested by  the  bill,  which  suggests,  that  a  mere 
order  for  the  delivery  of  the  warrant  was 
given,  without  any  terms  of  transfer;  but  its 
due  execution  is  expressly  .averred  by  the 
answer,  and  clearly  sustained  by  evidence. 

It  appears,  from  the  statement  of  the  bill  and 
answer  of  James  Connor,  that  although  this  as- 
signment purports  to  be  general  and  absolute, 
there  was  a  parol  agreement  and  understanding 
between  the  parties  at  the  time  of  its  execution, 
qualifying  its  general  import.  But  the  parties 
•differ  very  materially  as  to  the  char-  [•201 
acter  and  extent  of  this  parol  agreement.  Both 
admit  that  Hibbits  was  indebted  to  Connor  a 
sum  of  money,  which  it  was  not  convenient 
then  to  pay,  but  they  differ  as  to  its  amount. 
Both  agree  that  the  sum  so  due  from  Hibbits 
to  Connor,  and  Connor's  agreement  to  pay  to 
government  a  balance  due  upon  the  entry  of 
about  twenty-four  pounds,  with  the  interest 
thereon  due  to  the  state,  and  for  which  the 
warrant  was  detained,  was  the  consideration  of 
the  assignment.  Hibbits  insists,  that  by  the 
agreement  and  understanding  of  the  parties, 
the  assignment  was  intended  as  a  mortgage  or 
security  for  the  debt,  together  with  the  advance 
to  be  made  to  the  government;  but  Connor,  in 
his  answer,  expressly  denies  such  was  the  char- 
acter of  the  agreement,  and  insists  it  was,  that 
Connor  should  be  proprietor  of  the  warrant,  so 
far  as  these  sums  would  go,  at  tbe  rate  of  sixty 
pounds  per  thousand  acres,  and  that  the  residue 
should  he  held  by  him  in  trust  for  Hibbits.  It 
appears  that  Connor  paid  to  the  government 
£  46  17  4,  the  balance  due  upon  the  entry,  with 
interest,  and  procured  the  warrant  to  issue,  and 
be  delivered  to  him,  on  the  2gth  of  November, 
1707.  It  appears  that  the  adjustment  and  set- 
tlement of  their  respective  interests  in  the  war- 
rant was  the  subject  of  occasional  correspon- 
dence and  negotiation  between  them  from  that 
time  until  1817!  but  that,  as  the  land  lay  in  the 
Indian  country,  and  could  not  lawfully  be  sur* 
veyed  until  the  Indian  title  should  be  extin- 
guished by  the  general  government,  Ahe  matter' 
lay  over  until  tnat  period. 

It  appears  that  in  June,  1817,  James  Connor 
sent  his  son,  Henry  W.  M.  Connor,  with  a 
power  of  attorney,  and  instructions,  from  North 
Carolina,  to  James  Hibbits,  in  Tennessee,  to  ad- 
just the  business  within,  either  by  selling  to 
Hibbits,  Connor's  Interest  in  the  warrant,  or 
purchasing  Hibbits'  interest  in  it.  That  on  the 

  day  of  June,  1817,  at  Hibbits*  own 

house,  a  contract  was  made  by  Henry  Connor, 
as  agent  of  James  Connor,  with  Hibbits,  by 
which  Hibbits  agreed  to  transfer  and  assign  to 
James  Connor,  or  his  agent  for  his  use,  all 
Hibbits'  interest  in  the  warrant,  for  which 
Connor  a^ed  to  convey  to  Hibbits,  by  deeds 
with  special  warranty,  Connor's  right  in  two 
by  the  urgent  necessity  of  the  case,  in  order  t(> 
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aOS*]  gnnta  of  1,000  acr^,  *in  Connor'B 
name,  calHng  to  lie  on  Swift  Creek;  and  also 
give  a  bond  for  the  conveyance  of  160  acres  in 
Bedford  ooiinty;  in  execution  of  which  agree- 
ment an  assignment  of  the  whole  warrant  was 
accordingly  executed  by  Hibbits.  and  deeds 
tor  the  two  grants  of  1,000  acres  «ach,  on 
Swift  Creek,  and  a  bond  for  the  150  acres  in 
Bedford  county,  were  executed  by  Henry  W.  M. 
Connor,  as  ageiit  for  James  Connor. 

The  bill  charges  that  this  assignment  was  pro- 
cured by  Henry  W.  M.  Connor  "most  fraud- 
ulently, and  in  the  following  manner:"  "That 
Hibbita  was  confined  to  his  bed  by  a  severe  and 
long  spell  of  sickness,  under  the  influence  of 
'whwh  he  had  labored  several  months;  that  Us 
intellect  and  Us  faculties  were  so  much  debili- 
tated and  impaired,  that  he  scarcely  knew  any 
tiling  he  was  doing;  that  Henry  Connor  repre- 
sented all  the  lands  he  proposed  giving  for  the 
warrant  as  good  and  valuable  lands;  and  be 
moreover  represented  that  the  land  called  for 
in  said  warrant  lay  south  of,  and  without  the 
limits  of  the  state  of  Tennessee;  all  of  which 
Assertions  and  allegations  of  said  Henry  were 
false,  and  known  by  him  to  be  so  at  the  time. 
He  had  been  correctly  informed  that  the  land 
lay  in  this  state  (Tennessee),  and  that  it  was 
very  valuable;  he  had  been  offered  for  part  of 
it  six  dollars  per  acre,  and  he  also  knew  that 
the  two  tracts  of  1,000  acres  each  on  Swift 
jCreek  bad  never  been  surveyed;  and  that  the 
160  acres  in  Bedford  county  had  bean  taken  by 
A  better  claim." 

This  is  the  substance  of  the  charges  of  fraud 
and  misrepresentation  made  in  the  biU,  all  of 
which  are  substantially  denied  by  the  answer. 

At  the  hearing  of  the  cause,  the  Circuit  Court 

decreed  that  the  assignment  of  the  ■ — day 

of  June,  1817,  should  be  set  aside  and  held  for 
naught;  that  neither  of  the  Connors  should 
hold  any  interest  in  the  warrant  by  virtue  of 
that  assignment,  and  then  proceeded  to  direct 
what  interest  the  parties  should  respectively 
hold  in  the  warrant,  under  the  assignment  and 
contract  of  1796,  and  directed  a  release  of  the 
proportion  allotted  by  the  decree  to  the  com- 
plamants  accordingly. 

It  is  plain  that  if  the  assignment  of  1817 
ought  not  to  be  set  aside,  the  decree  must  be 
30S*]  considered  not  only  erroneous,  "but 
there  can  be  no  necessity  for  inquiring  what 
interest  each  party  should  hold  in  the  warrant 
under  the  contract  and  assignment  of  1706.  in- 
dependently of  the  assignment  of  1817.  That 
matter  was  adjusted  by  the  contract  and  assign- 
ment of  1817;  and  unless  that  assignment 
should  be  set  aside  for  fraud  and  imposition, 
we  cannot  go  behind  it. 

It  is  argued  that  James  Hibbits  was  so  dis- 
■eaaed  in  mind  and  body  as  to  be  incapable  of 
^ntrolling  his  own  conduct,  and  that  undue  ad- 
vantage was  taken  of  his  imbecility  by  Henry 
W.  M.  Connor.  We  do  not  think  the  allega- 
tion supported  by  sufBcient  proof.  The  answer 
denies  it;  and  William  Cawley  is  the  only  wit- 
ness who  speaks  directly  to  the  purpose.  Will- 
lam  Alexander  swears  he  was  once  at  Hibbits' 
house  in  the  summer  of  1817;  that  Hibbits  was 
in  great  agony,  and  then  incapable  of  transact- 
ing  business;  but  whether  from  the  excess  of 
Imily  pain  only,  or  ronjointly  from  that  and 
mental  imbecility,  he  la  silent.  The  former  we 


think  the  fair  and  only  import  of  his  evidence, 
as  he  says  nothing  of  the  state  of  Hibbits'  mind, 
but  speaks  expressly  of  bodily  disease.  Besides, 
it  is  uncertain  whether  this  was  before  or  after 
the  contract;  and  cannot,  therefore,  furnish  a 
circumstance  in  aid  of  Cawley*B  statements. 
Many  other  witnesses  depose  a«  to  Sbbit^ 
mental  condition,  whose  statements  are  irrec- 
oncilable with  Cawley's  impressions.  A  letter 
written  by  Henry  W.  M.  Connor  to  Adam  Mil- 
ler, in  which  he  says,  "Mr.  Hibbits  has  found 
out  that  I  made  an  advantageous  trade  with 
him,  that  the  land  was  in  the  state  of  Tennu- 
see,  contrary  to  his  expectation,  and  complains 
heavily  that  I  took  an  advanta^  of  him,  that 
he  was  a  little  deranged  at  the  time,"  is  greatly 
relied  on  fn  argument,  not  only  to  prove  Hib- 
bits* insanity,  but  to  prove  Henry  W.  M.  Con- 
nor misrepresented  the  situation  of  the  entry  of 
6,000  acres,  and  thereby  deceived  and  defrauded 
Hibbits. 

So  far  as  the  letter  alludes  to  the  state  of 
Hibbits'  mind  at  the  time  of  the  contract,  and  to 
"an  advantage"  having  been  taken  of  him,  the 
writer  evidently  means  to  state  only  Mr.  Bih- 
bits'  subsequent  complaints,  and  not  the  facta 
or  circiimstances  actually  attending  the  trans- 
action. The  letter  cannot,  then,  prove  that 
Hibbits*  was  deranged,  or  that  Connor  took  ad- 
vantage of  him,  unless  it  is  inferable  from  other 
parts  "of  the  letter.  He  says,  Hibbita  [*204 
had  found  out  that  Connor  had  made  an  advan- 
tageoiis  trade;  but  it  would  be  a  very  strained 
construction  of  this  language  to  suppose  Con- 
nor meant  anything  more  by  it  tluui  a  good 
bargain. 

He  says,'  Hibbits  had  found  out  the  land 
lay  in  Tennessee,  contrary  to  his  expectation; 
and  it  has  been  insisted  in  argument,  that 
this  fixes  decisively  upon  Henry  Connor  the 
imputation  of  fraud  and  misrepresentation,  as 
to  the  situation  and  value  of  the  5,000  acres  of 
land.  We  do  not  think  so.  In  the  very  doubt- 
ful state  of  the  question,  where  the  state  bound- 
ary would  run,  when  ascertained  by  public  au- 
thority, the  various  conjectures  and  opinions 
then  existing  on  the  subject,  the  near  proximity 
of  the  land  to  the  line,  as  afterwards  estab- 
lished, no  inference  unfavorable  to  the  fairness 
of  Connor's  conduct  can  justly  be  drawn  from 
Hibbits'  expectation  at  the  time  of  the  contract 
that  the  land  was  not  in  Tennessee,  unless  it 
were  shown  that  Connor,  by  his  representa- 
tions, superinduced  that  expectation.  There  is 
nothing  in  the  letter,  and  we  can  discover  noth- 
ing elsewhere  in  the  evidence,  conducing  to 
prove  that  Connor,  at 'the  time  of  the  contract, 
made  any  representation  on  the  subject  of  the 
land  being  without  or  within  Tennessee. 

In  the  existing  state  of  circumstances,  in  re- 
lation to  the  position  of  the  state  line,  which 
was  not  fixed  or  known  until  long  after,  it 
could  at  most  be  but  matter  of  opinion  or  con- 
jecture, whether  the  land  would  or  would  not 
fall  within  Tennessee.  It  ia  not  shown  that 
Henry  W.  M.  Connor  expressed  even  an  opinion 
to  Hibbita  on  the  subject;  and  if  Hibbits  enter- 
tained an  erroneous  opinion,  it  would  be  going 
too  far,  in  a  matter  apparently  involved  at  the 
time  in  uncertainty,  to  hold  Connor  responsible 
for  that  error. 

The  bill  charges  Connor  with  wisely  repre- 
senting the  value  of  the  6,000  acres;  but  that  ia 
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abo  denied  by  the  answer,  and  there  U  no  proof 
in  support  of  the  bill. 

It  18  further  argued,  that  the  deeds  made  by 
■Connor  to  Hibbita  for  the  two  tracts  of  1,000 
acres  each,  calling  to  be  on  Swift  Creek,  being 
4r8wn  by  Henry  W.  M.  Connor,  and  contain- 
ing only  a  clause  of  special  warranty,  is  evi- 
dence of  the  fraud  and  undue  advantage  taken 
<of  Hibbits'  situation.  The  clause  of  warranty 
in  the  conveyances  is  to  the  following  effect,  to 
305"]  "wit:  "That  he,  the  said  James  Con- 
nor, for  himself  and  heirs,  shall  and  will  war- 
rant and  defend  the  above-named  grant  from 
the  lawful  claim  or  claims  of  any  person  or  per- 
sons whatever;  but  it  is  hereby  understood  that 
the  said  Henry  W.  M.  Connor,  as  agent  for 
•James  Connor,  does  not  obligate  himself  to 
warrant  the  land  called  for  In  the  grant.,  but 
onlj^  to  warrant  the  grant  itself  from  all  legal 
«Iaims  of  any  person  or  persons." 

Whatever  singularity  may,  at  first  blush,  ap- 
pear in  this  clause  of  warranty,  it  vanishes 
when  the  state  of  the  country,  and  the  titles  in 
it,  are  understood.  The  6,000  acre  entry  of 
Hibbits,  and  the  land  given  in  exchange  for  it, 
in  the  contract,  of  1817,  at  that  time  all  lay  in 
the  Indian  country,  and  the  Indian  title  thereon 
had  not  been  extinguished.  Although  the  war- 
rant upon  the  5,000  acre  entry  had  issued.  It  had 
not  been  surveyed,  and  could  not  be  lawfully 
■surveyed  until  the  Indian  title  should  be  extin- 
^ished  by  the  generaL  f^ovemment.  Although 
grants  had  issued  for  the  two  tracts  of  1,000 
acres  each,  calling  to  lie  on  Swift  Creek,  it  was 
very  probable  that  they  had  issued,  as  is  under- 
■stood  to  have  been  the  case  in  many  instances, 
without  actual  surveys  having  been  executed  on 
the  grant.  By  the  laws  and  usages  of  the  state, 
as  understood  to  exist  at  the  time,  duplicate 
warrants  could  be  procured,  and  located  on 
other  lands,  whenever  it  appeared  the  land 
fpranted  could  not  be  identified  for  want  of  a 
survey,  or  was  lost  by  a  superior  interfering 
claim.  In  such  a  state  of  things,  it  was  evi- 
dently a  risking  bargain  on  both  sides;  and  the 
peculiar  clause  of  warranty  must  be  presumed 
'to  secure  to  Hibbits  the  benefit  of  procuring 
warrants  for  the  grants,  if  the  land  could  not 
lie  held  by  the  grants  themselves.  The  same 
remark  may  be  applied  to  the  150  acres  in  Bed- 
ford county,  with  this  additional  observation, 
that  as  Henry  W.  M.  Connor  did  not  execute  a 
deed  of  conveyance  for  it  at  the  time  of  the  con- 
tract, but  a  bond  for  a  conveyance,  if  the  150 
acres  is  lost,  or  he  is  otherwise  unable  to  convey, 
he  Is  liable  upon  his  bond,  unless  he  afterwards 
made  a  conveyance  agreeably  to  his  bond;  and 
in  that  case  Hibbita  would  derive  the  same  ad- 
vantage of  being  entitled  to  a  warrant  for  that 
200*]  quantitv,  notwithstanding  *the  opinion 
«f  Henry  W.  M.  Connor,  as  expressed  in  his 
letter  to  Miller  to  the  contrary.  , 

The  only  remaining  ground  of  argument  re- 
lied upon  in  support  of  the  decree  of  the  Circuit 
Court  is,  that  the  consideration  agreed  to  be 
given  for  the  last  assignment  baa  failed,  and  the 
usignment  ou^ht,  therefore,  to  be  set  aside. 
But  the  consideration  agreed  upon  has  not 
failed.  Hibbita,  as  must  be  inferred  from  the 
deeds  for  the  two  tracts  of  1,000  acres  each,  was 
not  to  have  a  good  and  indefessible  title;  but 
flueh  title  only  as  the  grant*  might  give,  with 


the  inddental  advantages  resulting  from  them 
by  the  laws  of  the  coimtry.  The  ISO  acres 
may  constitute  a  claim  for  damages,  but  fur- 
nishes  no  ground  for  setting  aside  the  assign- 
ment of  1817. 

This  court  is  of  opinion  there  is  not  suffi- 
cient evidence  to  show  that  the  assignment, 
dated  the   day  of  June,  1817,  was  pro- 
cured by  fraud,  or  undue  advantaffe  taken  of 
the  situation  of  ffibbits;  and  that  the  said  as- 
signment oni^t  not  to  have  been  set  aside.  The 
decree  of  the  Circuit  Court  is  therefore  deemed 
erroneous,  and  must  be  reversed,  and  the  cause 
remanded  to  the  Circuit  Court,  with  directions 
to  dismiss  the  bil^  with  costs. 


[Local  Law.] 
EDWARDS'  LESSEE  r.  DARBY. 

Under  the  act  of  North  Carolina  of  1782,  for  the 
relief  of  the  ofBcers  and  soldiers  fn  the  continental 
line,  etc.  the  commlssionerB  having  determined 
that  the  French  lick  was  within  tbe  reservations  of 
the  fltatnte,  as  public  property,  and  having  sur- 
veyed the  said  reservatlOD  In  1784,  the  same  was 
protected  from  the  individual  survey  and  location, 
slthough  It  exceeded  the  quantity  of  640  scres.- 

Tbe  French  lick  reserratlon  has  not  been  since 
subjected  to  appropriation,  by  entry  and  surv^,  as 
vacant  land,  hj  any  snbsequcnt  statute  ot  North 
Carolina  or  Tennessee. 

«rnHIS  cause  was  argued  by  Mr.  Tal-  r*907 
L    bot  for  the  plamtiff,  and  by  Mr.  Baton 
for  the  defendant. 

Mr.  Justice  TrimUe  delivered  the  oidnion  of 
the  court: 

This  is  a  writ  of  error  to  a  judgment  of  the 
Circuit  Court  for  the  western  disUiet  of  Ten- 
nessee. 

The  plaintiff  prosecuted  an  action  of  eject- 
ment in  that  court,  to  recover  possession  of  a 
small  tract  of  20  or  30  acres  of  land,  which  had 
been  laid  out  in  lots  and  squares  as  part  of  the 
town  of  Nashville,  the  tenants  in  possession 
being  the  owners  or  occupiers  of  such  lots. 

In  the  year  1818,  Patrick  EL  Darby  appro- 
priated, by  entry  and  survey,  alt  that  part 
of  the  town  from  lot  No.  141,  to  lot  No.  166, 
the  latter  inclusive ;  and  having  obtained  a 
grant  therefoi  from  the  state  of  Tennessee,  he, 
before  the  institution  of  the  suit,  conveyed  the 
land  by  deed  to  Edwards.  This  was  the  plain* 
tiff's  title. 

The  legislature  of  North  Carolina,  by  an  act 
passed  in  the  year  1782,  entitled,  "An  act  for 
the  relief  of  the  officers  and  soldiers  in  the  con- 
tinental line,  and  for  other  purposes  therein 
mentioned,"  enacted,  that  certain  bounties  in 
land  should  be  granted  to  the  officers  and 
soldiers  in  the  line  of  that  state,  on  continental 
establishment. 

The  seventh  section  of  the  act,  after  reoitlng 
that,  "Whereas,  in  May>  1780,  an  act  passed 
reserving  a  certain  tract  of  country  to  oe  ap- 
propriated to  the  aforesaid  purposes,  and  that 
it  had  been  represented  to  the  assembly  that 
sundry  families  had,  before  the  passing  of  the 
said  act,  settled  on  the  said  tract  of  country, 
enacts  that  640  acres  of  land  shall  be  granted  to 
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each  family,  or  head  of  a  family,  and  to  every 
single  man  of  21  years  or  upwards  (to  include 
their  improvements),  settled  on  said  land  be- 
fore the  first  day  of  June,  1780,  for  which  they 
shall  have  the  right  of  pre-emption;  provided 
no  such  grant  shall  include  any  salt  licks  or 
salt  springs,  which  are  hereby  declared  to  be 
reserved  as  public  property,  together  with  040 
acres  of  the  adjoining  lands,  for  the  common 
use  and  benefit  of  the  inhabitants  of  that  coun- 
try, and  not  subject  to  future  appropriations; 
and  all  the  remainder  of  the  aforesaid  tract  of 
208"]  country  'shall  be  considered  as  subject 
to  partition  as  by  this  act  directed." 

The  eighth  section  appoints  commissioners  in 
behalf  of  the  state,  "to  examine  and  superin- 
tend the  laying  off  the  land  in  one  or  more 
tracts,  allotted  to  the  officers  and  soldiers." 

The  eleventh  section  authorizes  the  commis- 
sioners to  appoint  one  or  more  surveyors,  for 
the  more  speedy  and  effectual  laying  off  and 
surveying  said  lands. 

The  commissioners,  in  the  exercise  of  their 
powers  in  carrying  this  act  into  effect,  deter- 
mined the  French  lick  to  be  within  the  scope  of 
its  provisions,  and  a  proper  object  of  such  res- 
ervation, and  caused  a  survey  to  be  made  of 
said  reservation  as  early  as  1784,  which  turns 
out  to  include  six  hundred  and  sixty-seven  and 
three-quarter  acres,  instead  of  six  hundred  and 
forty,  and  embraces  within  its  limits-  the  whole 
of  the  lots  laid  off  in  the  town  of  Nashville, 
and  the  land  covered  by  the  grant  to  Patrick 
H.  Darby. 

In  the  year  1784,  the  legislature  of  North 
Carolina,  by  its  act,  appropriated  200  acres, 
part  of  said  reservation,  for  the  establishment 
of  the  town  of  Nashville,  to  be  laid  off  at  the 
bluff  on  the  Cumberland  River,  nearest  the 
French  lick;  and  eommlssimiers  are  designated 
in  the  act  to  lay  out  the  proposed  town  in 
streets,  lots,  and  squares ;  to  cause  a  plan  there- 
of to  be  made  out;  and  to  sell  and  dispose  of 
the  lots  in  the  town  when  thus  laid  off. 

Upon  the  trial  of  the  eeneral  issue  in  the 
Circuit  Court,  after  the  plaintiff  had  given  in 
evidence  the  grant  to  Darby,  and  conveyance 
from  Darby  to  Edwards,  already  recited,  the 
defendants  gave  evidence  conducing  to  prove 
that  the  survey  made  of  the  reservation  around 
thi>  French  lick,  by  the  commissioners,  as  early 
as  1784,  included  the  whole  of  the  land  granted 
to  Darby,  and  then  in  controversy;  and  also, 
that  the  commissioners,  or  trustees,  for  laying 

off  the  town  of  Nashville,  bad,  in  the  year  , 

laid  off  and  disposed  of  a  part  of  the  town  lots; 
and  that,  afterwards,  the  commissioners  had 
laid  off  and  disposed  of  the  additional  lots,  to 
166  inclusive,  about  the  year  1788,  or  1790;  but 
it  appeared  that  the  quantity  of  200  acres  vraA 
thereby  exceeded  by  20  or  30  acres,  such  excess 
209*}  covering  the  lots  'from  141  to  165  in- 
clusive, but  the  whole  of  which  lay  within  the 
French  lick  reservation,  as  laid  off  by  the  com- 
missioners about  the  year  1784. 

The  court  instructed  the  jury,  that  if  they 
found  the  land  in  controversy,  and  within  Dar- 
by's grant,  was  also  within  the  boundary  of 
the  town  as  actually  laid  off,  although  that 
boundary  exceeded  the  quantity  of  200  acres, 
or  if  they  found  it  was  within  the  actual  sur- 
vey of  the  French  lick  reservation,  «■  laid  off 
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in  1784,  although  it  exceeded  the  quantity  of 
040  acres,  the  land  was  protected  from  individ- 
ual appropriation  by  entry  and  survey,  both 
by  being  so  within  the  town  boundary  as  laid 
off,  and  within  the  reservation  as  laid  off,  or  if 
not  by  both,  it  was  so  protected  by  being  in- 
cluded within  the  latter;  and  that,  Moseqnent- 
ly,  the  ^rant  to  Darby  was  void. 

To  this  opinion  and  instruction  the  plaintiff 
excepted,  and  his  exception  was  sealed,  and 
made  pu^  of  the  record. 

It  is  not  necessary  to  dedde  whether  the 
land  in  controversy  would,  or  would  not,  have 
been  protected  from  individual  appropriation 
by  being  actually  laid  off  and  disposed  of  as 
town  lots,  beyond  the  quantity  of  two  hundred 
acres,  as  we  are  all  of  opinion  it  was  so  pro- 
tected by  being  within  the  French  lick  reserva- 
tion, as  laid  off. 

It  is  aigued,  tliat  the  commtBsioDers,  appoint- 
ed by  the  act  of  1782,  were  not  authonzed  to 
cause  surveys  to  be  made  of  the  reservations  of 
640  acres  around  the  reserved  salt  lidcs  mud 
springs,  that  the  reservation  was  by  quantity 
only,  and  that  no  legal  effect  can  therefore  be 
attributed  to  the  survey.  We  admit  the  atatnt« 
does  not  ^ve  the  authority  to  survey  the  reser- 
vations, in  express  terms,  but  do  not  admit 
that  the  authority  may  not,  and  does  not,  re- 
sult by  necessary  impucation  from  the  datieo 
they  were  expressly  required  to  perform,  and 
from  the  general  provisions  of  the  statute.  Tliey 
were  not  expressly  required  by  the  statute  to 
determine  what  licks  and  springs  were  proper 
objects  for  reservation,  and  came  within  the 
provisions  of  the  statute ;  but  they  were  required 
to  lay  off  and  cause  to  be  surveyed  the  Isuids 
granted  to  the  ofBeers  and  soldiers,  subject  to. 
and  so  as  not  to  interfere  with,  these  reserra- 
tions.  The  right  of  pre-emption  granted  by  law 
to  the  settlers,  of  640  acres  each,  mcluding  thnr 
'settlements,  were  also  to  be  avoided.  [*>!• 
It  seems  to  result  necessarily  from  these  provi- 
sions, that  the  commissioners  must  first  deter- 
mine what  were  the  proper  subjects  of  reserva- 
tion, and  -having  determined  that  a  given  salt 
lick  or  spring  came  vrithin  the  provisions  of  the 
law,  the  power  and  duty  of  laying  off  by  sur- 
vey  the  640  acres  reserved,  and  to  be  avoided, 
around  the  lick,  seems  necessarily  and  irresisti- 
bly to  result  to  the  commissioners,  in  all  cases 
where  they  might  deem  it  necessary  to  do  so. 
in  order  to  enable  them  to  lay  off  the  lands  for 
the  officers  and  soldiers,  so  as  to  avoid  these 
reservations.  The  adjacency  of  pre-empti<Hi 
rights,  too,  might  render  it  both  neeessaiy  aad 
proper  that  they,  as  well  as  Uie  reservations, 
should  be  laid  off,  because  both  wwe  to  be 
avoided.  But  more  especially,  it  was  in&- 
peneable  wherever  the  commissioners  wttm 
about  to  lay  off  lands  for  the  officers  and  sol- 
diers,  adjacent  to  a  salt  lick  or  spring,  to  haven 
survey  made  of  the  reservation,  to  give  it  figure 
and  fixed  locality;  otherwise,  the  reservatjoa 
being  of  quantity  only,  without  boundary,  <mm 
of  two  consequences  must  have  resulted,  nsms 
ly,  ttiat  it  might,  lawfully,  be  encroached  nptm 
on  one  side,  and  if  on  one,  on  any  other  side; 
or  that,  practically,  its  uncertainty  must  have 
excluded  a  much  larger  quantity  than  was  is- 
tended  by  law  to  be  reserved  from  the  satia- 
faetion  of  the  olaims  of  the  ofBeers  and  soldiers. 
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Id  the  eonstraction  of  a  doubtful  and  ambig- 
tfOB  law,  the  eotemporaneons  conBtruetlon  of 
those  who  were  called  upon  to  act  under  the 
law,  and  were  appointed  to  carry  its  provisions 
into  effect,  is  entitled  to  very  great  respect. 
The  law  was  not  only  thus  construed  by  the 
commissioners,  but  that  construction  seems  to 
have  received,  very  shortly  after,  the  sanction 
of  the  legislature.  By  the  third  section  of  an 
act  passed  by  the  legislature  of  North  Carolina 
ia  1789,  entitled^  *^n  act  directing  the  sale 
of  the  gait  licks  and  springs,  with  the  adjoin- 
ing land,  within  the  district  of  Mero,"  !t  is  en- 
acted, that  the  commissioners  appointed  to  car- 
ry that  act  into  effect  "shall  cause  to  be  sur- 
veyed, where  such  surveys  have  not  already 
been  made,  all  the  said  salt  licks  and  springs, 
with  the  six  hundred  and  forty  acres  of  u- 
Joining  land." 

This  provision  must  be  construed  as  recog- 
ail*]  nizing  the  validity  *of,  and  as  ratifying 
the  surveys  which  had  been  made  by  the  com- 
missioners under  the  act  of  1788. 

The  circumstance  of  the  survey  containing 
a  oonsiderable  surplus  we  think  immaterial.  It 
was  a  public  act,  done  by  a  public  authorized 
agent  of  the  government,  and  afterwards  rec- 
ognized by  the  government  itself.  .  None  but 
the  ^emment  itself  ought,  therefore,  to  be 
permitted  to  call  it  in  question. 

It  is  argued,  that,  however  this  may  be,  the 
legislature,  by  the  act  of  1789,  above  recited, 
liave  declared  the  whole  of  the  reservation,  not 
otherwise  appropriated  to  the  Davison  Acad- 
■emy,  the  200  acres  vested  in  the  town,  that  the 
land  granted  to  John  M.  Nairy,  to  be  vacant, 
unappropriated  land,  subject  to  individual  ap- 
propriation by  entry,  survey,  and  grant,  in  tho 
ordinary  mode;  and  that  as  the  land  granted  to 
I>arby  is  not  embraced  by  either  of  these  prior 
appropriations,  his  grant  is  valid. 

We  are  not  of  that  opinion.  The  second  sec- 
tion of  the  act  of  1789  directs  the  county 
courts  to  make  out  lists  "of  all  the  salt  licks 
and  springs  in  their  respective  counties,  which 
said  courts  shall  deem  fit  for  the  purpose  of 
manufacturing  salt,  including  all  such  licks  and 
springs  as  were  set  apart  by  commissioners 
heretofore  appointed  for  that  purpose,  as  pub- 
lic property,  viz.:  Heaton's  lick,  Denton's  lick, 
the  French  lick,  etc.,  which  list  shall  be  entered 
on  the  records  of  said  courts,  and  copies  there- 
of delivered  to  the  commissioners  appointed 
by  this  act;  and  all  other  salt  licks  and 
springs,  with  the  adjoining  lands,  not  deemed 
by  the  court  fit  for  the  manufacturing  of  salt, 
be,  and  they  are  hereby  declared  vacant  land, 
and  liable  to  be  located  and  entered  in  the  same 
manner  as  other  vacant  land.** 

The  act  then  proceeds  to  direct  how  the  com- 
missioners appointed  by  that  act  shall  proceed 
to  sell  the  salt  licks  and  springs,  with  the  ad- 
joining lands,  listed  as  deemed  fit  for  manufac- 
turing salt.  From  these  provisions,  it  was  ob- 
viousTy  the  intention  of  the  legislature,  that 
all  the  salt  licks  and  springs  deemed  fit  for 
the  manufacturing  of  salt,  with  the  adjoining 
lands  to  each,  shall  be  sold  in  the  manner  spe- 
cially directed  by  the  act;  and  the  French  lick 
is,  by  the  act  itself,  enumerated  as  one  belong- 
ing to  that  class. 

SIS*}  *It  was  only  those  not  deemed  fit  for 
•  I«.  ed. 


the  manufacture  of  salt,  with  the  reserved 
lands  adjoining  them,  that  were  declared  vacant 
land,  subject  to  be  appropriated  by  location 
and  entry.  We  can  discover  no  other  law  of 
North  Carolina,  or  of  Tennessee,  which  subjects 
the  reservation  about  any  of  the  licks  deemed 
fit  for  manufacturing  salt,  to  appropriation  by 
entry  and  survey,  as  vacant  land. 
'  We,  therefore,  accord  in  opinion  with  the 
Circuit  Court,  that  the  grant  to  Patrick  H. 
Darby  is  vmd. 

The  Circuit  Court,  as  appears  by  the  bill  of 
exceptions,  permitted  evidence  to  be  given,  for 
the  purpose  of  showing  the  court  had  no  juris- 
diction; and  instructed  the  jur^,  that  if  they 
believed  the  facts  which  this  evidence  conduced 
to  prove,  the  court  had  no  jurisdiction  over  the 
cause.  This  was  certainly  irregular  and  im- 
proper. The  jut7  were  sworn  to  try  the  gen- 
eral issue,  sjid  the  facts  involved  in  it,  not  to 
try  facts  inTolved  in  a  question  of  jurisdiction. 

The  instructions  of  the  court  were  calculated 
to  lead  and  divert  the  attenUon  of  the  jury 
from  the  subjects  of  inquiry  properly  before 
them,  to  others  in  no  way  connected  with  the 
issue.  For  this  error,  the  judgment  of  the 
Circuit  Court  must  be  reversed,  the  cause  re- 
manded to  the  Circuit  Court,  with  directions 
to  set  aside  the  verdict,  and  for  new  proceed* 
ings  to  be  had  therein,  not  inconsistent  with 
the  judgment  of  this  oonrt. 


[Practice.] 
DEVEREAUX 

T. 

MA'RR, 


This  court  cannot  take  Jnrlsdlctloa  of  a  questton 
on  whicb  the  opinions  of  the  Judges  of  the  Circuit 
Conrt  are  opposed,  where  the  dtvlston  et  opinion 
arises  upon  some  proceeding  anbseqnent  to  toe  de- 
cision of  the  cause  to  that  court. 


IN  this  case,  the  judges  of  the  Circuit  Court 
of  West  Tennessee,  after  a  judgment  had 
been  rendered  in  that  court,  "divided  in  ['SIS 
opinion  upon  the  question  as  to  the  amount  of 
the  security  bond,  to  be  given  by  the  party 
applying  for  a  writ  of  error,  whether  the 
amount  of  the  bond  ought  to  be  sufftdent  to 
cover  the  whole  debt,  or  only  for  the  costs  and 
increased  damages  on  the  party  failing  to  prose- 
cute his  writ  of  error  with  effect.  Whereupon 
the  division  of  opinions  was  certified  to  this 
court,  under  the  6th  section  of  the  judiciary 
act  of  the  29th  April,  1802,  ch.  291. 

The  cause  was  argued  by  Mr.  Eaton  for  the 
pluntiff,  and  by  Mr.  White  for  the  defendant. 

This  court  was  of  opinion  that  it  had  no 
jurisdiction  of  the  question  on  which  the  opin- 
ions of  the  judges  m  the  CSreuit  Court  were  op- 
posed, the  division  of  opinions  having  arisen 
after  the  dedsion  of  the  cause  in  that  court. 

Certificate  neeordingly. 
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SUFEElfE  COUBT         THE  UkITED  STATXa. 


[Constitutional  Law.] 
OGDEK.  Plaintiff  in  Error, 

T. 

SAUNDERS,  Defendant  in  Error. 

,  The  power  of  Conneea  "to  eetablisb  tmlform 
laws  OD  tbe  snbject  of  Dankmbtcles  ttaroariioat  the 
United  States,'*  does  not  ezclnde  the  right  of  the 
states  to  leglalate  on  tbe  same  subject,  except  when 
the  power  Is  aetuallT  exercised  bj  Congress,  and 
tbe  state  laws  conflict  with  those  of  Congress. 

A  bankrupt  or  Insolvent  law  of  any  state,  which 
discharges  both  the  person  of  tbe  debtor,  and  bis 
future  acquisitions  ex  propertj,  is  not  "a  law  im- 
pairing the  obligation  of  contracts,"  so  far  as  re- 
spects debts  contracted  subsequent  to  the  passage 
(n  sncb  law. 

But  a  certificate  of  discharge,  under  suiA  a  law, 
cannot  be  pleaded  In  bar  of  an  action  broo^t  by 
a  cltlsen  of  another  state,  In  tbe  courts  of  the 
United  SUtes,  or  of  any  other  stoto  than  that 
wher*  the  dUeharg*  was  obtained. 

^  BBOR  to  ^  District  Oovrt  of  Louisiana. 

Thia  waa  an  action  of  asstunpsit,  brought  in 
S14*}  the  court  below  *bT  the  defendant  in 
arror,  Saunders,  a  citizen  of  Kentucky,  against 
the  plaintiff  in  error,  Ogden,  a  citizen  of  Lou- 
laiana.  The  plaintiff  below,  declared  upon  cer- 
tain Ulta  of  exchange,  drawn  on  the  80th  of 
September,  1806,  by  one  Jordan,  at  Lexing- 
ton, in  tlw  state  of  Kentucky,  upon  the  de- 
fendant below,  Oeden,  in  tbe  city  of  New  York 
(the  defendant  then  being  a  citizen  and  resi- 
dent of  the  state  of  New  >rork),  accepted  by 
him  at  the  dty  of  New  Icork,  and  protested 
for  non-payment. 

The  defendant  below  pleaded  aerenU  pleas, 
among  whieh  waa  a  oertifieate  of  diieharge  un- 
der l£e  aot  of  the  legialature  of  the  state  of 
New  York,  of  April  Sd,  1801,  for  the  relief  of 
insolvent  debtors,  eommonly  called  tbe  three- 
fourths  act. 

The  jury  found  the  facts  in  the  form'of  a 
special  verdict,  on  which  the  court  rendered  a 
judgment  for  the  plaintiff  below,  and  the  cause 
was  turooght  by  writ  of  error  before  this  court. 
The  qiieauon,  which  arose  under  this  plea  aa  to 
the  validity  of  the  law  of  New  York  as  bains 
repugnant  to  the  constitution  of  tbe  United 
States,  was  argued  at  February  term,  1824,  by 
Mr.  Clay,  Mr.  D.  B.  Ogden,  and  llr.  Haines 
for  the  plaintiff  in  error,  and  by  Mr.  Webster 
and  Mr.  Wheaton  for  the  defendant  in  error, 
and  the  cause  was  continued  for  advisement 
until  the  present  term.  It  was  again  argued 
at  the  present  term  (in  oonneetion  with  several 
other  causes  standing  on  the  calendar,  and  in- 
Tolving  the  general  question  of  the  validity  of 
the  state  bankrupt,  or  insolvent  laws),  by  Mr. 
Webster  and  Mr.  Wheaton  against  the  validity, 
and  by  the  Attomey-Qeneral,  Mr.  B.  Living- 
•ton,  Mr.  D.  B.  Ogden,  and  Mr.  Jones,  and 
llr.  Sampson,  for  the  validity. 

The  editor  has  endeavored  to  incorporate  the 
substance  both  of  the  former  and  the  present 
argument,  into  the  following  summaries: 

Mr.  Wheaton  argued  that  the  state  laws  now 
in  question  were  repugnant  to  the  constitution 
of  the  United  States,  upon  two  grounds: 

Iflt.  That  the  power  of  establishing  "uniform 


NOTX. — As  to  the  constitutlonallt;  of  state  In- 
solvent laws,  see  note  to  4  L.  ed.  U,  8i  629,  and 
cases,  4  L.  ed.  U.  S.  M2,  &  L.  ed.  U.  8.  224. 
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laws  on  *the  subject  of  bankruptcies  [*91» 
throughout  the  United  States"  was  exdusivdjr 
vested  in  Congress. 

2d.  That  the  state  laws  in  question  wen 
"laws  impairing  the  obligation  of  contract!,"' 
the  power  of  passing  whidi  waa  expressly  ud- 
biblted  to  tbe  states! 

1.  The  state  laws,  the  validity  of  which  » 
now  drawn  in  question,  are,  the  act  of  the  1^ 
islature  of  New  York  of  the  3d  of  April,  1801, 
for  the  relief  of  insolvent  debtors  on  the  appli- 
cation of  three-fourths  of  their  creditors, 
discharging  their  persons,  and  future  propertj, 
from  liability  for  their  debts,  upon  a  ceasio- 
bononim,  and  the  act  of  the  3d  of  April,  18IS,. 
granting  the  same  relief  upon  the  application 
of  two-thirds  of  tbe  creditors.  The  jodgmeit 
of  one  of  the  learned  judges  of  this  court,  Is 
the  case  of  Golden  v.  Prince,  was  referred  to  iir 
this  part  of  the  argument,  and  its  reasooing 
relied  upon,  to  show  that  the  power  of  estab- 
lishing uniform  laws  on  the  subject  of  bank- 
ruptcies throughout  the  Union  was,  from  ito 
nature,  an  exclusive  power,  and  that  the  exer- 
cise of  a  similar  power  on  the  part  of  the  state* 
was  inconsistent.'' 

2.  These  legislative  acts  are  laws  impurin; 
the  obligation  of  contracts.  That  they  aiv 
such,  in  respect  to  contracts  in  existence  when 
the  laws  are  passed,  has  already  been  deter- 
mined by  the  court  upon  solemn  argument.*  It 
was  also  supposed  to  have  been  decided,  that, 
in  such  a  ease,  it  was  immaterial  whether  tbe 
contract  was  made  before  or  after  the  passage 
of  the  law.*  But  the  whole  question  mi^t 
now  be  considered  as  open  for  discussion. 

To  determine  it,  the  nature  and  terms  of  the 
constitutional  prohibition  must  be  examined. 
"No  state,"  etc.,  "shall  coin  money,  emit  bills 
of  credit,  make  anything  but  gold  and  silver 
coin  a  tender  in  the  payment  of  debts,  pass  anr 
bill  of  attainder,  ex  post  facto  law,  or  law 
impairing  the  obligation  of  contracts."  These 
are  comprehensive  terms,  studiously  designed 
to  restrain  the  state  legislatures,  from  acts  of 
'injustice,  both  in  criminal  and  civil  [*SIC 
matters.  And  (1)  the  prohibition  of  issuing 
bills  of  credit,  or  making  anything  but  gold 
and  silver  coin  a  tender  in  the  payment  of 
debts,  was  intended  to  cut  up  paper  money  by 
the  roots.  The  commerdal  credit  of  the  nation 
had  severely  suffered  &om  this  fatal  Bcourgcf 
and  the  an:dety  to  be  relieved  from  it,  waa  one 
of  the  most  pressing  motives  which  induced 
the  formation  of  the  new  constitution.  It 
might,  perhaps,  be  doubted,  whether  tbe  power 
of  coining  money,  which  was  given  to  Con- 
gress, and  denied  to  the  states,  taken  in  con- 
nection with  the  prohibition  to  them  to  emit 
bills  of  credit,  or  make  anything  but  gold  anA 
silver  coin  a  tender  In  the  payment  of  debts, 
was  not  intended  to  gira  to  Congress  the  ex- 
clusive power  of  regulating  the  whole  currency 
of  the  coimtry;  although  the  framers  of  tbe 
constitution  probably  did  not  foresee  haw  com- 
pletely this  provision  would  be  evaded  by  the 


1.  — 5  Hall's  Law  Joum.  S02,  S08. 

2.  — Stursres  v.  Crown Insbleld,  6  Wheat.  Rep.  122: 
Farmers'  and  Mecbnnlca'  Bank  v.  Smith,  fl  Wheat. 
Rep.  131. 

S.— H'HUlan  v.  M'Nlell.  4  WUeat  209. 
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multiplication  of  banking  corporations  in  the 
different  states.  The  term  'lA\la  of  credit;' 
alone,  would  reach  the  ordinary  case  of  paper 
money ;  but  the  prohibition  of  tender  laws 
was. meant  to  expand  the  same  thoueht  so  us 
to  reach  valuation  and  appraisement  Taws,  and 
all  that  prolific  brood  of  similar  pernicious  en- 
actments  which  disfigure  the  pages  of  our  his- 
tory from  the  peace  of  1783  until  the  establish* 
ment  of  the  present  constitution  in  1789.  (2) 
'3illi  of  attainder,  and  ex  poet  facto  laws,'' 
were  prohibited,  in  order  to  restrain  the  state 
legislatiu-es  from  oppressing  individuals  by  ar- 
bitrary sentences,  clothed  with  the  forma  of 
l^slation*  and  from  makti^  retrospective  laws 
applicable  to  criminal  matters.*  (8)  The  prohi- 
bition of  "laws  impairing  the  obligation  of 
contracts,"  was  intended  to  prevent  the  remain- 
ing mischiefs  which  experience  had  shown  to 
flow  from  legislative  interferences  with  con- 
tracts, and  to  establish  a  great  conservative 
principle,  under  which  they  might  be  protected 
from  unjust  acts  of  legislation  in  any  form. 

To  give  con^>leta  effect  to  this  last  salutat^ 
prohibition,  the  court  has  constantly  given  it 
an  interpretation  sufficiently  broad  and  liberal 
to  accomplish  the  ends  which  the  framers 
ai7*]  •of  the  constitution  had  in  view.  For 
this  purpose  the  prohibition  has  been  considered 
as  extending  to  contracts  executed,  as  well  as 
oxeontory;  to  conveyances  of  land,  as  well  as 
commercial  contracts;  to  public  grants  from 
th»  state  to  oorporationa  and  ln£viduals,  as 
well  as  private  contracts  between  citizens;  to 
grants  ud  ehartera  in  existence  when  the  con- 
stitution was  adopted,  as  well  as  those  exist- 
ing previously,  and  even  before  the  revolution; 
and  to  compacts  between  the  different  states 
themselves.*  In  most  of  these  cases,  the  im- 
pairing act  was  applied  to  a  specific  contract 
or  grant,  and  affected  only  the  rights  of  par- 
tienlar  faidividuals.  But  the  prinei]  ales  laid 
down  by  the  court  apply  to  whole  classes  of 
contracts;  and  surely  it  will  not  be  pretended, 
that  a  law  repealing  all  charters  of  a  certain 
description,  or  impairing  a  general  description 
of  contracts,  or  aboliehing  all  debts  of  a  certain 
nature,  would  not  be  reached  by  the  prohibi- 
tion. The  constitution  necessarily  dealt  in 
general  terms;  and  such  is  the  intrinsic  am- 
btenity  of  all  human  language  that  it  could 
n(A  entirely  avoid  difficulties  of  interpretation. 
But  the  fault  of  tautology  has  never  been  im- 
puted to  this  instrument,  and  terms  of  such 
significant  import  would  hardly  have  been  add- 
ed to  this  clause,  if  it  had  been  intended  mere- 
ly to  repeat  and  amplify  the  same  thought 
which  had  already  been  expressed  in  the  pro- 
hibition of  paper  money,,  and  other  tender 
laws.  On  the  other  hand,  if  it  bad  been  in- 
tended merely  to  prohibit  those  particular 
species  of  laws  impairing  the  obligation  of  con- 
tracts, which  the  history  of  the  times  shows  to 
have  been  the  object  of  peculiar  censure,  they 
would  have  been  mentioned  by  name.  Paper 
money  and  tender  laws  may  be,  and  undoubt- 


1.  — -Calder  et  ax.  v.  Bull,  8  Dall.  Rep.  386. 

2.  — Fletcher  v.  Peck,  6  Cranch,  87 ;  New  Jersey 
v.  WilsoQ,  7  Craneh,  164 ;  Terrett  v.  Taylor,  9 
Cnmch,  43 ;  Town  of  Pawlet  v.  Clark.  9  Crancli, 
292;  Dartmouth  College  v.  Woodward,  4  Wheat. 
Rep.  618;  Society,  etc  v.  New  HaveD.  8  Wheat. 
Jtep.  464,  481 ;  Oreea  v.  Btddle,  8  Wheat  Rep.  1. 
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edly  are,  laws  impairing  the  obligation  of  con- 
tracts; but  they  were  such  notorious  and  fla- 
grant evils,  that  it  was  deemed  necessary  to> 
prohibit  them  expressly,  and  by  name.  But  the 
convention  would  Iiave  stopped  there,  had  they 
not  'intended  to  include  any,  and  every  [*21S- 
law,  impairing  the  obligation  of  contracts. 
And  if  they  had  intended  to  include  only  such, 
as  installment  and  suspension  laws,  they  would 
have  mentioned  them  specifically.  It  is  be- 
lieved that  the  reasoning  of  the  court  in  Stur- 

fes  V.  Crowninshield  is  conclusive  on  this  head., 
'his  reasoning  receives  confirmation  from  the- 
historical  fact,  that  in  the  ori^nal  draughts  of 
the  proposed  constitution,  this  prohibition  of 
laws  impairing  the  obligation  of  contracts  wa» 
not  'included,  although  the  other  prohibitions- 
were  contained  both  in  Mr.  C.  Pinckney's- 
draught,  and  in  that  of  the  committee  of  nine.. 
The  prohibition  now  in  question  was  subse- 

auentiy  added  in  the  revised  draught,  which, 
bows,  at  least,  that  it  was  studiously  inserted.* 
Since,  then,  the  convention  intended  to  pro- 
hibit every  possible  mode  in  which  the  obliga- 
tion of  contracts  might  be  violated  by  statv 
legislation,  the  question  recurs,  are  state  bank- 
rupt laws  within  the  prohibition?  The  clauso 
must  be  construed  in  connection  with  other 
parts  of  the  constitution,  and  must  be  consid- 
ered  with  reference  to  those  extrinsic  circum- 
stances in  the  then  condition  of  the  country 
which  affect  the  question.  One  of  the  great 
objects  of  the  constitution  was  to  restore  vio- 
lated faith,  and  to  raise  the  country  from  that 
state  of  distress  and  degradation  into  which  it 
had  been  plunged  by  the  want  of  a  regular  ad- 
ministration of  justice  in  the  relation  of  debtor 
and  creditor.  The  motives  for  giving  the  pow- 
er of  establishing  bankrupt  laws  to  Congress- 
are  explained  in  the  cotemporaneous  exposi- 
tions of  the  constitution.*  Had  not  thiq  power 
been  granted  to  the  Union,  it  mifdit  have  beea 
argued  with  more  show  of  reason,  that  the  states- 
were  not  meant  to  be  prohibited  from  exer- 
cising the  power  so  as  to  impair  the  obligation, 
of  contracts.  In  enumerating  the  prohibitions- 
.to  the  states,  each  particular  class  of  laws  was 
not  specified,  for  the  reasons  before  mentioned. 
The  plan  of  the  framers  of  the  constitution 
excluded  this  prolixity  of  detail.  Even  inr 
•the  Federalist,  the  authors  have  only  [*21S 
commented  upon  such  parts  as  were  subjected 
at  the  time  to  popular  discussion.  Their  ob- 
servations upon  the  present  subject  are  very 
general  and  concise;  not,  as  has  been  supposed^ 
because  the  concession  by  the  state  was  not  sO' 
extensive  as  we  now  contend,  but  because  it 
was  almost  tmiversally  regarded  as  indispen- 
sably necessary. 

It  is  said,  ia  a  learned  judgment  delivered 
from  a  tribunal  entitled  to  great  respect,  that 
all  contracts  are  to  be  construed  and  executed 
according  to  the  lex  loci  contractus,  and  the  ob- 
ligation of  the  contract  is,  what  the  law  of  ihe- 
place  makes  it.  Hence  it  is  inferred,  that  tho 
insolvent  laws  of  the  state  in  which  any  con- 
tract is  made,  form  a  part  of  the  obligation  of 
the  contract.* 

8. — Jonrn.  Fed.  Ccnveotlon,  79,  227,  859. 
4.— Federalist,  No.  42. 

6. — Mather  v.  Bosb,  16  Johns.  Bep.  288,  249,  per 
Spencer,  Cb.  3.  _ 
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Th.%  prindple  nwj  be  admitted  withoat  eon- 
«ediiiK  the  iuerenbe.  It  is  sought  to  be  illus- 
trated by  supposing  the  law  incorporated  into 
the  agreement  of  the  parties.  But  it  is  only  to 
suppose  the  clause  of  the  constitution  now  in 
question  to  be  also  inserted  in  their  agreement, 
and  it  will  be  seen  that  this  imaginary  refer- 
ence of  the  contracting  parties  to  any  particular 
law,  leaves  the  question  just  where  it  found  it. 
To  this  reasoning  may  be  opposed  the  authority 
of  another  learned  judge  of  the  same  state, 
who,  though  he  expresses  an  opinion  that  the 

Erohihition  ought  to  be  applied  to  restrospective 
iws  only,  repudiates  tins  argument.  "For," 
says  he,  "if  parties  are  to  be  presumed  to 
contract  with  reference  to  existing  laws,  they 
must  be  presumed  to  mean  laws  made  in  pur- 
■nance  of  the  eonstitution."*  And  it  may  be 
jidded,  that  the  same  argument  would  apply 
with  equal  force  to  a  law  making  paper  money, 
or  aaything  else  but  gold  and  silver  coin,  a  ten- 
-der  in  the  payment  of  debts.  But  it  will  hardly 
be  pretended  that  the  existence  of  such  a  law 
jit  the  time  and  place  where  the  debt  was  con- 
tracted, would  prevent  the  creditor  from  le- 
eovering  it  in  specie. 

It  may,  indeed,  be  admitted,  that  there  is  a 
•difficulty  ia  distinguishing  between  the  obliga- 
tion of  a  contract  and  the  remedy  given  oy 
the  law  to  enforce  it.  It  may  be  sJmitted, 
220*]  *that  the  states  have  a  ri^ht  to  modify 
the  remedy,  so  far  as  respects  their  own  courts; 
that  the  lex  fori  may  be  changed  in  many  re- 
■peets;  that  the  process  for  the  collection  of 
debts  may  be  altered;  still  it  does  not  follow, 
that  a  law  taking  away  all  remedy  whatever, 
and,  in  effect,  abolishing  the  debt,  would  be  a 
valid  act.  Unless  such  an  act  be  a  law  impair- 
ing the  obligation  of  contracts,  it  is  difficult  to 
■conceive  of  such  a  law.  Wherever  there  is  a 
right,  there  must  be  a  remedy.*  The  remedy 
may  be  modified,  but  it  may  not  be  so  modified 
as  to  impair  or  destroy  the  obligation.  A  dis- 
charge of  the  person  only,  upon  a  cessio  bono- 
rum,  under  a  state  insolvent  law,  may  not  im- 
pair the  obligati<m  of  his  contracts,  and  may 
be  effectual  within  the  territory  of  the  state, 
and  in  the  state  courts.  But  a  discharge  of 
the  person,  and  the  future  acquisitions  of  prop- 
erty of  the  debtor,  under  a  state  bankrupt 
law,  absolutely  extinguishes  the  debt,  and  can- 
not, therefore,  be  valM  in  any  place  where  the 
authority  of  the  constitution  of  the  United 
States  extends.  The  distinction  between  bank- 
rupt and  insolvent  laws  is  sufficiently  clear  for 
all  practical  purposes.  Both  in  Great  Britain 
and  on  the  European  continent,  the  bankrupt 
laws  are  limited  to  merchants  and  traders,  and 
the  discharge  is  absolute.  On  the  other  hand, 
both  by  the  insolvent  system  of  England,  and 
the  cessio  bonomm  of  the  countries  governed  by 
the  Roman  civil  law,  the  benefit  of  the  cession 
is  extended  to  all  classes  of  persons;  but  it  dis- 
charges the  person  only,  leaving  the  subsequent 
Mquiaitions  of  the  debtor  liable  to  the  demands 
■of  nis  creditors.*  The  cessio  bonomm  does  not. 


1.  — ^Per  Kent,  Cb.  7  Johns.  Ch.  Bep.  876. 

2.  -3  Bl.  Com.  23. 

3.  — Inst,  de  Act.  b.  40 ;  Dig.  I.  4 ;  De  cesslone 
bonorum,  3  Potbier :  Pandect.  Just.  In  Nov.  Ord. 
Dig.  174,  B.  42;  Bncyclop.  Metb.  art.  Jurtspm- 
■dence,  Cession.  Code  dn  Commerce,  art.  568 ;  Kent's 
.Com.  Vol.  I.  p.  898  i  16  Jobna  Bep.  244,  24S.  note 
<a)  (b), 
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therefore,  impair  the  obligation  of  tlie  contract. 
It  only  suspends  and  modifies  the  remedy. 
"Neither  a  civil  nor  a  natural  obligation  (sayi 
Aylifi^e)  is  dissolved  by  a  cessio  bonomm; 
though  it  produces  a  good  exception  in  law, 
and  suspends  the  force  of  an  obligation  for  t 
time;  the  extinguishment  of  an  oDligation  be- 
ing one  thing,  and  the  cessation  *of  it  [*SS1 
another;  for,  when  an  obligation  is  once  ex- 
tinct, it  never  revives  again.*^ 

Supposing,  then,  that  the  prohibition  oa^i 
to  be  construed  as  extending  to  state  bank- 
rupt laws,  what  reason  is  there  to  believe  that 
the  convention  meant  to  restrict  it  to  laws 
operating  upon  existing  contracts  only?  They 
had  already  expressly  prohibited  retrospectire 
laws  in  criminal  matters ;  and  retrospective 
laws,  applicable  to  civil  cases,  haidly  required 
any  positive  and  express  prohibition.  In  every 
system  of  jurisprudence  such  laws  are  con- 
sidered as  contrary  to  the  first  prindples  of 
natural  justice;  and  even  in  those  countries 
where  the  courts  do  not  feel  themselves  at 
liberty  to  disobey  the  will  of  the  legislature 
when  clearly  expressed,  however  unreasonable 
or  unjust,  they  will  not  give  effect  to  it  unleai 
it  is  thus  expressed.*  Had  retrospective  laws, 
affecting  vested  rights  acquired  under  eon- 
tracts,  been  alone  intended,  more  appropriate 
and  restrictive  terms  would  have  been  used. 
But,  thus  limited  in'  its  operation,  the  prohi- 
bition would  have  been  wholly  ineffectual.  The 
prohibition  of  paper  money,  and  tender  laws, 
was  certainly  meant  to  apply  to  prospective,  M 
well  as  retrospective  acts.  To  prohibit  debts 
from  being  compulsively  satisfied  with  anything 
but  gold  and  silver  coin,  and  yet  to  permit  the 
statM  to  make  laws  for  discharging  debts  with- 
out payment  of  any  kind,  is  an  absurdity  of 
whi(^  the  convention  cannot  be  suspected.  It 
is  universally  admitted,  that  the  prohibition 
covers  installment  and  suspension  laws.  These 
confessedly  involve  all  the  mischiefs  meant  to 
be  corrected;  and  yet  we  are  told  the  states 
may  pass  them  ad  libitum,  provided  they  only 
malce  them  prospective  in  their  operation.  Tm 
history  of  the  times  will  show  that  many  of  the 
laws  which  the  convention  must  have  had  in 
their  eyes,  were  prospective,  either  in  effect, 
or  in  express  terms.'  "The  prohibition  [*223 
is  associated  in  the  same  clause  with  other  pro- 
hibitions, all  intended  to  promote  the  same  ob- 
ject— that  of  securing  the  observance  of  good 
faith  in  matters  of  contract.  "No  state  shall 
make  anything  but  gold  and  silver  coin  a  ten- 
der in  the  payment  of  debts,"  or  "pass  any 
law  impairing  the  obligation  of  contracts. 
What  debts?  All  debts,  both  those  contracted 
before  and  after  the  passage  of- the  tender  law. 
What  contracts  f  All  contracts,  both  those 
made  before,  and  those  made  after  the  im- 
pairing law. 

What  is  this  "obligation  of  contracts,"  which 
is  prohibited  from  being  impaired  by  any  act 
of  state  legislation  ?  We  answer,  it  ia  the  civil 
obligation,  the  binding  efficacy,  the  coersive 
power,  the  legal  duty  of  performing  the  con- 


4.— Ayllffe'B  Civ.  Law,  1.  4.  tit  J. 

6.— Bracton,  1.  4,  ft>l.  228;  DIr.  60,  17,  75:  Code 
Napoleon,  art.  2;  Dash  v.  Van  Kleeek,  7  Jobns. 
Bep.  477,  BOO;  ^nt's  Comm.  Vol.  I,  part  8. 
lect.  20. 

6. — State  Papers,  Vol.  I.  p.  28;  Mr.  Hammond's 
correspondence  wltb  Ur.  JoBenoii. 

Wheat.  1S> 


Digiiized  by  Google 


1827 


OODBN 


SAUIfDEBS. 


22£ 


tract.  The  eonBtitutlon  meant  to  preeerve  the 
mviolability  of  contracts,  as  secured  by  those 
eternal  principles  of  equity  and  justice  which 
run  throughout  eray  emlized  eod^  which  form 
a  part  of  the  law  at  nature  and  nations,  and 
by  whifjh  human  society,  in  all  countries  and 
jul  ages,  has  been  regulated  and  upheld.  It 
is  said  that  the  obli^tion  of  contracts  is  de- 
rived from  the  municipal  law  alone:  Obli^tio 
«8t  juris  vinculum,  quo  necessitate  astringimur 
alicujus  rsei  solvendse  secundum  nostrse  civita- 
tis  jure.*  This  is  what  we  deny.  It  springs 
from  a  hi^er  source;  from  those  great  prin- 
ciples of  universal  law,  which  are  binding  on 
societies  of  men  as  well  as  on  individuals.  The 
writers  on  natural  law  are  full  of  this  subject.* 
And  the  court  itself  has  given  a  practical 
92S*]  •exposition  to  the  clause,  which  cannot 
be  reconciled  to  the  supposition,  that  the  obli- 
gation of  contracts  depends  alone  on  the  mu- 
nicipal laws  of  the  states.  In  the  case  of 
Graeu  T.  Biddle,'  it  was  determined,  that  cer- 
tain acts  of  Kentucky  were  repugnant  to  the 
constitution  of  the  United  States,  as  impair- 
ing the  obligation  of  the  compact  of  1789,  be- 
tween the  states  of  Virginia  and  Kentucky,  re- 
apecting  the  titles  to  land  in  the  latter  state. 
Here  the  contract  was  a  treaty  between  two 
MTereign  states  of  the  Union.  Whence  was  its 
obligation  derived  but  from  the  law  of  nature 
«iid  national 

When  it  is  contended  that  the  obli^tion  of 
•contracts  depends  upon  universal  law,  it  is  not 
meant  to  assert  that  the  state  legislatures  may 
not  change  their  present  municipal  codes.  But 
it  is  denied  that  they  may  change  them  «o  ha 
to  affect  that  "great  principle  which  the  con- 
vention intended  to  estabhsh  that  contracts 
should  be  inviolable.*'  Many  perplexing  cases 
may  be  imagined,  where  it  would  be  difficult 
to  ascertain  the  precise  extent  to  the  constitu- 
tional limitation  upon  the  power  of  the  states. 
In  a  new  system  of  government,  so  complicated 
as  ours,  it  will  not  be  easy,  nor  is  it  necessary, 
to  adjust  by  anticipation  thd  precise  limits  of 
its  conflicting  authorities.  "Moral  lines  are 
strong  and  broad,"  and  it  is  not  possible  to 
aa4*]  mark  them  with  mathematical  "preci- 
'flion.  What  we  insist  upon  is,  that  the  prohi- 
bition was  designed  to  guarantee  to  the  people 
«f  the  whole  Union,  of  each  state,  and  to  for- 
«igner8,  the  inviolability  of  contracts,  the  im- 
partial administration  of  civil  justice,  the  ob- 
Mrvanee  of  good  faith,  that  ligament  of  the 
social  union,  so  as  to  enforce  the  execution  of 
*greementB  in  some  effectual  mode.  The  prohi- 


bition is  universal.  All  manner  of  contracts 
are  included  in  it,  and  their  obligation  ia  for- 
bidden from  being  impaired  by  any  legislative 
act  whatsoever.  "No  state  shall  pass  any  law 
impairing  the  obligation  of  contracts."  It  Is 
not  merely  any  law  impairing  a  particular  con- 
tract, but  it  is  any  law  impairing  the  obligation, 
or  binding  efBcacy  of  contracts  in  general.  It 
is  any  such  law,  general  or  special,  applicable 
to  a  specific  contract,  or  to  alt  contracts,  or  to 
a  particular  class  of  contracts;  to  contracts 
made  between  citizens  of  the  same  state,  or 
with  dtizena  of  different  states,  or  aliens;  be- 
tween the  state  and  individuals  or  corpora- 
tions, and  between -the  states  themselves ; 
whether  the  contract  was  in  existence  when 
the  constitution  was  adopted,  o;  subsequently 
made;  and  (as  we  contend)  whether  the  law 
was  made  subsequent  to  'ne  contract,  or  the 
contract  to  the  law.  I^  nas,  indeed,  been  at- 
tempted to  carve  ou^  of  the  universality  of 
the  pndiihition,  an  'japlied  exception  of  aueh 
laws  as  were  in  erlstenoe  when  the  constitu- 
tion was  formed,  or  whidi  the  states  had  been 
accustomed  to  pass  in  the  ordinary  course  of 
their  domestic  legislation.  But  nothing  can  be 
more  arbitrary  than  this  distinction.  It  Is 
said,  that  insolvent  laws  were  in  existence  when 
the  constitution  was  formed  and  adopted,  and 
had  existed  from  very  early  colonial  times.  So 
were  paper  money  and'tender  laws,  installment 
and  suspension  laws.  Yet  these  are  confessedly 
meant  to  be  prohibited;  and  whenever  snea 
laws  have  heen  inadvertently  or  designedly 
passed  by  any  state  since  the  adoption  of  the 
constitution,  no  care  has  been  taken  to  make 
them  prospective  only  in  their  operation.  If 
it  be  said  that  paper  money  and  tender  laws 
are  expressly  prohibited,  the  answer  is,  that 
the  extent  of  the  prohibitim  does  not  depend 
upon  the  puticular  kind  of  law  being  specified, 
but  that,  if  it  is  onoe  ascertained  that  any  law 
falls  within  the  general  prohibition,  its  being 
limited  to  future  eases  only  will  not  rescue 
"it  from  the  grasp  of  that  prohibition.  [•22.'i 
The  general  legislative  power  of  the  states 
over  contracts  is  left  untouched  by  the  clause 
in  question.  The  states  may  still  provide  what 
shall,  and  what  shall  not,  be  the  lawful  sub- 
ject of  contracts;  in  what  form  they  shall  be 
made,  and  whether  in  writing,  under  seal  or  by 
parol;  and  by  what  solemnities  they  shall  be 
attested;  who  may  contract,  and  who  are  dis- 
abled from  contracting;  what  contracts  are  for- 
bidden by  the  policy  of  the  state,  either  as 
IS  Its  internal  commerce,  its  police,  its 


1.— Just.  Inst.  1.  8,  tit.  14. 

2— Grotliis  (De  J.  B.  de  P.)  :  "On  this  subject 
we  are  supplied  with  nohle  arfiuments  from  the  dl- 
Tlne  oracles,  which  luform  us  that  God  himselr, 
who  can  be  limtted  by  no  established  rules  of  luw. 
would  act  contrary  to  his  own  nature.  If  he  did  not 
Derform  his  promises.  From  whence  It  follows, 
that  the  obllsatlon  to  perform  promlaes,  spring 
from  the  nntiire  of  thnt  unchanReable  Justice 
-which  Is  an  attribute  of  God,  and  common  to  all 
wbo  bear  bis  Imatte  In  tl»e  use  of  reason.  B.  2.  ch. 
11  B  I.  "It  ia  a  most  sacred  command  of  nature, 
ati!l  iniides  the  whole  order  of  human  life,  that 
*very  man  fulflll  his  contracts."  B.  3.  ch.  4.  s.  2. 

Burlamaqul:  "It  Is  as  ridiculous  to  assert  that 
tiefore  the  establishment  of  civil  laws  and  society, 
Sere  was  no  rule  of  justice  to  which  matiklod 
were  subject,  ss  to  pretend  that  truth  and  rectitude 
depend  on  the  will  of  man.  and  not  on  the  nature 
->f  thines."    Vol.  II.  p.  IM. 

Vattel,  Droit  des  Oena:  "It  ts  shown  by  the  law 
ot  nature,  tbat  be  who  has  made  a  promise  to  any 
«  li.  ed. 


one,  has  conferred  on  blm  a  tma  right  to  require 
the  thing  promiseoi;  and  that,  conseqoently,  not  to 
keep  a  perfect  promise.  Is  to  violate  the  right  of 
another,  and  Is  as  manifest  an  Icjuatlee  as  tbat  of 
depriving  a  person  of  his  property.  There  would 
be  no  more  security,  no  longer  any  commerce  be- 
tween mankind,  did  they  not  believe  themselves 
obliged  to  preserve  their  faith  and  to  keep  their 
word.  Thfe  obligation  Is  then  as  necessary  as 
natural,  and  Indubitable,  between  the  nations  that 
live  together  in  a  state  ot-  nature,  and  acknowl- 
edge no  superior  on  earth,  to  maintain  order  and 
peace  in  their  society."    B.  2,  ch.  12,  s.  163. 

Fothler,  des  Obligations:  "Natural  law  Is  the 
cause,  mediately  at  least,  of  all  obligations ;  for  If 
contracts,  torts,  and  quasi  torts,  produce  obliga- 
tions, it  is  because  the  natural  law  ordains  that 
every  one  should  perform  his  promises,  and  repair 
the  wrongs  he  has  committed.^*   Pt.  1,  cb.  1. 

3.  — 8  Wheat,  Bep.  1. 

4.  — Sturgcs  T.  Cxowlnshltld,  4  Bep.  206. 
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health.  Its  finances,  its  morals.  In  short,  the 
dominion  of  the  states  over  the  entire  field 
of  civil  legislation  is  complete,  except  so  far 
aa  it  has  been  surrendered,  expressly,  or  hy  fair 
implication,  to  the  national  government,  or  as 
its  exercise  is  expressly  prohibited  to  the 
states.  But  still  the  question  recurs,  how  far 
has  it  been  surrendered,  and  how  for  has  it» 
exercise  thus  been  prohibited  T  The  states  may 
enact  laws  forbidding  certain  kinds  of  contracts 
from  being  made;  or  any  contract  being  made 
by  certain  individuals;  or  requiring  them  to  be 
made  in  certain  prescribed  forms,  and  attested 
with  certain  solemnities,  and  proved  by  cer- 
tain species  of  testimony.  Contracts  made  con- 
trary to  these  regulations  may  be  void  in  their 
inception,  and  never  have  a  legal  obligation;  or 
those  which  are  permitted  to  he  made,  may  be 
discharged  by  performance,  by  payment,  or  by 
prescription  and  the  presumption  arising  from 
the  lapse  of  time  as  a  rule  of  evidence.  The 
states  may  make  any  and  all  regulations  re- 
specting mntracts,  provided  they  do  not  include 
among  these  regulations  a  proviiion  that  law- 
ful eentracts  'snail  have  no  obllsation.  The 
constitution  makes  the  binding  obligation  an 
inseparable  Incident  to  the  contract.  Without 
doubt,  the  supreme  power  of  the  nation  may 
make  laws  impairing  the  obligation  of  con- 
tracts. Congress,  not  being  prohibited  in  the 
constitution,  may  make  laws  having  that  ef- 
fect, wherever  it  is  a  necessary  consequence  of 
the  exercise  of  any  l^ilfttive  power  given  by 
the  constitution.  Thus,  the  war-making  power 
necessarily  involves  in  its  exercise  the  dissolu- 
tion of  contracts  of  affreightment,  and  charter- 
party  of  insurance,  and  jiartnership,  and  other 
conventions  connected  with  a  conimercial  inter- 
course with  the  public  enemy.  But  the  radical 
vice  of  the  opposite  argument  consists  in  as- 
226*]  suming  that  the  'states  are  supreme  in 
respect  to  this  matter.  They  have  parted  with 
the  power  of  making  all  laws  impairing  the 
obli^tion  of  contracts,  and  they  havte  given 
the  power  to  Congress,  so  far  aa  it  is  involved 
in  the  enactment  of  bankrupt  laws,  or  of  any 
other  law  which  Congress  has  authority  to 
make. 

As  to  what  may  be  said  in  respect  to  the  con- 
sequences of  the  decision,  thfe  court  is  called 
upon  to  pronounce,  they  have  been  very  much 
exaggerated  in  all  the  discussions  which  have 
taken,  place  on  this  subject.  Few  of  the  states 
have  ever  had  bankrupt  laws.  Most  of  them 
have  confined  their  regulations  to  a  discharge 
of  the  person  only.  Others  have  already  modi- 
fied their  insolvent  laws,  and  conformed  them 
to  the  recent  decisions  of  this  court.  There  is 
a  general  disposition  to  acquiesce  in  those  de- 
<^sions.  The  peraon  of  the  debtor  is  every- 
where free.  The  statute  of  limitations  is  fast 
obliterating  stale  demands;  and  it  is  consola- 
tory to  believe,  that  although  the  perseverance 
of  this  high  tribunal,  in  its  former  resolu- 
tions, might  be  attended  with  some  temporary 
and  partial  evils,  they  would  soon  find  their 
appropriate  remedy  in  the  exertion  of  the  con- 
stitutional power  of  Congress.  Whatever  dif- 
ficulties may  attend  the  question,  relating  to 
a  uniform  code  of  bankrupt  laws,  they  must 
ultimately  be  overcome  by  the  legislative  wis- 
dom of  the  country.  The  establishment  of  such 
a  rode  is  imperiously  demanded  by  our  peculiar 


situation  as  a  confederacy  of  numerous  stato^ 
closely  connected  by  an  active  commerdal  in- 
tercourse, with  various  partial  and  comBicting 
regulations  concerning  the  relation  of  debtor 
and  creditor;  by  the  policy  of  reciprocating  the: 
laws  of  foreign  countries  upon  the  same  sub- 
ject; and  by  the  general  interests  of  otMnmera^ 
interwoven  as  they  are  with  our  grandeur  a^ 
power  as  a  nation,  and  with  all  the  souroea 
of  public  and  private  prosperity. 

The  Attomey-Oeneral,  Mr.  B.  Liringiton, 
Mr.  Clay,  Mr.  D.  B.  Ogden,  Mr.  Jones,  Mr. 
Sampson,  and  Mr.  Haines,  argued,  contra,  (1) 
that  the  power  of  establishing  "uniform  lavt- 
on  the  subject  of  bankruptcies  throughout  thf 
United  States,"  as  given  to  Congress  in  the 
constitution,  was  not  exclusive  of  the  state» 
over  the  same  subject.  (2)  That  the  laws  of 
the  *state  of  New  York,  now  in  ques-  [*2ST 
tion,  were  not  laws  "impairing  the  obligation 
of  contracts,"  in  the  sense  of  the  constitution. 

[The  editor  regrets  that,  from  the  number  of 
counsel  who  argued  on  this  side  of  the  qnestioiir 
and  the  great  variety  of  topics  insisted  on  hy 
them,  he  has  been  obliged  to  condense  tbr 
whole  argument  into  the  following  avmmujf. 
which  he  hopes  will  be  found  to  contain  tw 
substance  of  their  reasoning,  althou^  it  doeft 
not  distinctly  assign  to  ei^  his  appropriate- 
portion  of  the  argument,  and  is  far  n-om  <tfAag 
justice  to  the  learning,  eloquence,  and  aUUi^ 
with  which  the  subjert  was  discussed.] 

1.  It  was  stated  to  be  the  settled  doctrine  of 
this  court,  that  any  state  of  the  Union  has  a 
right  to  pass  a  bankrupt  law,  provided  suek 
law  does  not  impair  the  obligation  of  contract*, 
and  provided  there  be  no  act  of  Congress  in 
force  to  establish  a  uniform  system  of  bank- 
ruptcy conflicting  with  such  law.  Although 
some  of  the  powers  of  Congress  are  ezclusiver 
from  their  nature,  without  any  express  pro- 
hibition of  the  exercise  of  the  same  powers 
tfae  states,  the  power  of  establishing  bankrupt 
laws  is  not  of  this  deseriptitm.^  The  court  hid 
determined  that  the  right  of  the  several  statea 
to  pass  bankrupt  laws  is  not  «ttingttisfaed  br 
the  enactment  of  a  uniform  bankrupt  law 
throughout  the  Union  by  Congress,  but  only 
suspended  so  far  as  the  two  laws  conflict.* 
One  of  the  laws  of  New  York,  now  in  questioo^ 
was  originally  passed  on  the  21st  of  March, 
1788,  was  re-enacted  in  1801,  among  the  revis^ 
laws  of  that  year,  and  continued  in  force  until 
long  after  the  discharge  of  the  plaintiff  in  error 
was  obtained.  And  although  a  uniform  bank- 
rupt law  of  Congress  was  in  force  during  a 
part  of  this  pericwd,  it  was  repealed  before  the 
discharge;  and,  consequently,  supposing  the- 
state  insolvent  law  did  conflict  in  any  respect 
with  the  bankrupt  law  of  Congress,  it  was  only, 
so  far,  suspended  in  its  operation,  and  upon 
the  repeal  of  the  law  of  Congress,  was  revived 
in  all  effects.  The  other  act— that  of  1813— 
was  "passed  after  tfae  repeal  of  the  bank-[*3SS' 
rupt  law  of  Congress  of  1800. 

But  supposing  this  to  be  an  open  questioUr 
in  order  to  determine  it,  it  was  said  to  be  nec- 
essary to  look,  not  merely  at  the  great  *edeiml 
objects  for  which  the  constitution  was  ordaineOr 
but  to  the  antecedent  condition  of  the  partiea 

 ,  L— 

1^— Storgfls  T.  Crowlnsbleld,  4  Wheat.  Bep.  192. 
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to  the  compact.  They  were  aoverign  states, 
with  all  the  powers  of  municipal  government, 
which  thej  bad  long  exercised;  and  with  re- 
gard to  thia  particular  power  of  passing  insol- 
rent  and  bankrupt  laws,  tiwy  had  been  in  the 
actual  exerdse  of  tt  for  many  yean  befme  the 
adopticoi  of  the  constitution,  and  eren  from  the 
earnest  colonial  times.  The  English  bankrupt 
laws,  and  the  temporary  acts  which  were  occa- 
sionalty  passed  by  the  British  parliament  for 
the  relief  of  insolvent  debtors,  were  not  ex- 
tended to  the  colonies.  The  several  states  had 
insolvent  laws  in  force  at  the  adoption  of  the 
constitution,  and  they  continued,  after  the 
adoption,  to  altcor,  revise,  and  re-enact  those 
laws,  manifestly  unconscious  that  they  had 
parted  with  this  power.  This  was,  indeed  no 
proof  that  they  had  not  parted  with  it,  if  there 
was  any  other  party  havmg  at  once  a  right  and 
an  interest  to  make  the  objection.  But  the 
people  of  the  Union,  represented  in  Congress, 
so  far  from  oonteeting  the  power  of  the  states 
over  this  matter,  had  never  exercised  the  power 
of  making  bankrupt  laws,  except  in  a  single 
instance,  and  then  with  an  express  saving  of 
the  state  insolvent  laws.*  So,  the  people  of 
the  several  states,  represented  in  their  respec- 
tive local  legislatures,  had  all  exercised  this 
power.  Here,  then,  was  a  significant  declara- 
tion of  the  people  that  they  had  not  parted 
with  this  power  In  their  state  capacities;  and 
that  the  grant  of  a  similar  authority,  in  their 
new  capacity  of  a  federal  union,  did  not,  by 
the  mere  grant  of  it,  exclude  the  exercise  of  it 
by  them  in  thefa-  state  capacities,  at  least  until 
superseded  hy  a  general  and  permanent  law  of 
Congress.  Cotemporaneous  construction  had 
always  been  considered  as  of  great  weight  in 
matters  of  constitutional  law;  and  in  the  ques- 
229"]tionrelatingto  thepowerof  Congress *to 
establish  such  corporations  as  the  Bank  of  the 
United  States,  wa^  considered  ^  as  decisive. 
There  are  only  three  cases  in  which  the  states 
are  excluded  from  the  exercise  of  any  power 
antecedently  possessed  by  them.  (1)  When  a 
power  is  granted  to  Congress  in  exclusive 
terms.  (2)  When  the  states  are  expressly  pro- 
hibited from  exercising  it  in  a  spiecifie  form. 
(S)  When  a  power  is  granted  to  Coaness  the 
ootemporaneouB  exercise  of  which  by  the  states 
would  be  incompatible.  It  was  not  asseHed 
on  the  other  side  that  the  power  now  in  ques- 
tion falls  under  either  of  the  two  first  heads; 
nor  could  it,  by  any  fair  course  of  reasoning 
be  shown  to  fall  under  the  third  head,  of  being 
an  incompatible  power,  except  when  the  in- 
eompatibiiity  arises  from  its  actual  exercise  by 
Congress,  ^fhe  grant  of  the  power  of  establish- 
ing "a  uniform  rule  of  naturalization,"  and 
**luiiform  laws  on  the  subject  of  bankruptdes," 
being  contained  in  the  same  clause,  and  ex- 
pressed in  similar  terms,  had  justly  been  con- 
sidered as  subject  to  the  same  interpretation. 
Before  the  adoption  of  the  constitution,  the 
states  had  various  incongruous  rules  of  bpAu- 
ralization,  and  laws  on  the  subject  of  banlcrupt- 
eies,  some  of  which  discharged  the  person  only 
of  the  debtor,  and  others  his  future  acquisitions 
of  property.  Then  came  this  provision  of  the 
eonstitution.  which  manifestly  looks  to  the  an- 
tecedent condition  of  things  existing  in  the  sev- 


1  — Bankr.  Mw  of  ISOO.  ch.  ITS,  s.  81. 
•  Zi.  ed. 
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eral  states.  The  word  "uniform**  was  signifi- 
cantly used  as  applicable  to  that  condition  of 
tilings.  In  any  other  view,  the  expression  has 
no  peculiar  meaning,  and  does  not  qualify  the 
anneral  grant  of  power;  for  all  the  laws  of 
Gmwress,  on  general  snbjeeta,  are  necessarily 
'Wform  throughout  the  United  States."  The 
censure  of  the  state  regulatimis,  Implied  In  the 
terms  in  whldi  the  power  to  correct  them  is 
given  to  Congress,  was  pointed  against  their 
want  of  uniformity.  The  policy  and  necessity 
both  of  bankrupt  and  naturalisation  laws,  was 
clearly  recognized.  The  sole  object  of  grant- 
ing to  Congress  any  power  over  these  subjects, 
was  to  secure  that  uniformity  which  the  con- 
flicting regulations  of  the  different  states  could 
not  attain.  But  the  terms  in  which  the  grant 
is  conceived  were  not  mandatory.  Congress 
was  left  free  to  exercise  it,  or  not,  at  its  discre- 
tion; and  the  only  *consequenoe  of  an  [*3S0 
actual  exercise  of  the  power  by  Congress,  was 
to  supersede,  during  such  exercise,  the  state 
laws,  so  far  as  they  conflict  with  the  laws  of 
CoagnaB.' 

2.  The  dause  relied  upon  as  virtually  abol- 
ishing this  power,  is  found  in  a  subsequent  and 
remote  section  of  the  constitution,  wherein, 
after  an  enumeration  of  certain  specified  laws 
which  the  states  may  not  pass.  It  is  added,  "nor 
any  law  impairing  the  obligation  of  contracts." 
From  this  it  was  inferred,  that  the  states  can- 
not  pass  bankrupt  laws,  although  the  power  is 
not  exdusive  in  Congress.  Toa  states  may 
pass  bankrupt  laws,  it  had  been  said,  provided 
they  do  not  impair  the  obligation  of  contracts. 
But  all  bankrupt  laws  do  Impair  the  obligation 
of  contracts;  i,  e.,  they  discharge  the  debtor 
from  his  debts  without  payment;  and,  there- 
fore, the  states  cannot  pass  them,  even  when 
the  power  is  not  actually  exercised  by  Congress. 
It  had,  however,  been  conceded,  that  they  may 
pass  insolvent  laws  which  diseharse  the  person 
only,  because  these  do  not  fmpur  the  obliga- 
tion, but  only  effect  the  remedy.  It  had  been 
said  they  affect  the  remedy  only,  because  they 
still  leave  the  obligation  entire  to  be  enforced 
a^nst  the  future  property  of  the  debtor.  But 
suppose  the  state  law  should  deny  the  creditor 
any  power  of  coercion  whatever,  whether 
against  the  body  or  the  estate  of  the  debtor, 
it  would  still  act  upon  the  remedy  only,  and 
yet  would  strip  the  contract  of  all  its  binding 
efficacy,  except  merely  that  moral  obligation, 
that  scintilla  juris,  which,  though  it  might 
form  a  sufficient  consideration  for  a  new  prom- 
ise, was  in  itself  no  ground  of  action.  As  tho 
obligation  of  the  contract  does  not  depend  upon 
municipal  taw,  the  withdrawal  of  all  the  means 
of  coercion  which  that  law  'gives,  can-  [*231 
not  impair  the  obligation,  since  it  only  takes 
away  the  remedy.  Thus,  according  to  this  dis- 
tinction between  the  right  and  the  remedy. 


2. — "It  may  be  exercised  or  declined  as  tbe  wis- 
dom of  that  bodv  shall  decide.  If,  tn  the  opinion 
of  Congress,  uniform  laws  on  the  subject  of  bank- 
ruptcies ought  not  to  be  established.  It  does  not 
fouow  that  partial  laws  many  not  exist,  or  thnt 
state  legislation  on  tbe  subject  mast  cease.  It  Is 
not  the  mere  existence  of  the  power,  but  Its  pxoi-- 
clse,  which  Is  Incompatible  with  the  exercise  of 
the  same  power  by  the  states.  It  Is  not  the  richt  to 
establish  these  uniform  laws,  but  their  actual  cs- 
tahllshnK'nt,  which  la  Inconsistent  with  thp  ptirtlal 
acts." — Sturges  v.  Crownins^leld,  4  Wheat.  Rep.  19(1, 
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creditors  are  left  eoiiiplet«Iy  at  the  mercy  of 
state  legislation,  notwithstanding  the  boasted 
efficacy  of  this  constitutional  prohibition. 

But  (it  was  asked),  what  is  the  true  import 
of  thia  clause,  forbidding  the  states  from  pass- 
ing "any  law  impairing  the  obligation  of  eon- 
tracts!''  A  contract  is  not  nwrwy  that  which 
the  parties  expressly  stipulate.  It  is  that  also 
whica*the  existing  laws  of  the  Country  where 
the  contract  is  made  annex  as  conditions  to  it 
at  the  time  when  it  is  formed.  It  had  been  ad- 
mitted tluit  a  state  might  prohibit  contracts  al- 
together. If  so,  it  may  permit  tfaem,  sub  modo, 
with  such  conditions  as  it  thinlcs  fit  to  annex; 
and  the  parties  who  make  a  contract  in  that 
state,  make  it  subject  to  the  conditions.  These 
conditions  enter  into  the  contract,  and  form  a 
part  of  it  aa  (»mpletely  as  if  they  had  been  ex- 
pressly stipulated  by  the  puarties  themselves. 
These  conditions  are  sometimes  beneficial  to 
one  party,  sometimes  to  the  other;  sometimes 
they  add  to  the  contract,  sometimes  they  di- 
minish it.  But  in  every  instani»  they  receive 
the  tacit  assent  of  the  parties,  and  are  not  con- 
sidered as  impairing  the  obligation  of  the  con- 
tract. A  gives  B  a  bond  for  $1,000,  payable 
on  demand.  There  Is  no  stipulation  for  inter- 
est. But  the  law  annexes  the  tacit  condition 
that  the  obligee  shall  receive  interest,  and  that 
at  a  certain  fixed  rate.  So  in  the  contract  of 
exchange,  the  drawer  of  a  bill  does  not  stipu- 
late to  pay  it  if  the  drawee  refuses.  In  the 
same  manner,  the  liability  of  the  indorser  to 
the  holder  is  implied  by  the  law,  and  cannot 
be  collected  from  the  bill  itself.  Still  less  is 
his  right  to  be  discharged  for  want  of  due  no- 
tice of  the  dishonor  of  the  bill  to  be  found  in 
the  written  contract.  But  the  law  implies  it, 
and,  therefore,  it  might  be  said  to  impair  the 
obligation  of  the  actual  contract  between  the 

Sirties,  which  contained  no  such  condition, 
ow  did  it  happen  that  this  was  not  considered 
a  violation  of  the  constitution!  It  could  only 
be  because  the  law  of  the  place  has  annexed 
that  condition  to  the  contract,  and  made  it  as 
much  a  part  of  the  contract  as  if  the  parties 
had  expressed  it.  The  same  principle  applies 
to  the  custom  of  adding  days  of  grace  to 
asa*]  *the  specified  time  of  payment  in  bills 
and  notes,  which  are  various  in  different  coun- 
tries, and  make  the  contract  of  the  parties, 
whatever  the  law  of  the  place  where  the  pay- 
ment is  to  be  made  says  snail  be  the  contract.' 
So,  where  the  law  of  the  place  gives  a  peculiar 
remedy  to  the  creditor  on  a  bill  or  note,  more 
summary  and  strict  than  In  ordinary  cases,  the 

Krty  shall  be  intended  to  have  renounced  the 
neflt  of  the  ordinary  law,  and  to  have  sub- 
mitted himself  to  the  extraordinary  process 
provided  for  the  particular  case.'  And  so  of 
many  other  cases,  in  which  whatever  is  con- 
sidered as  discharging  the  contract  by  the  law 
of  the  place  where  it  was  made,  or  with  a  view 
to  which  it  is  made,  is  considered  as  dischar- 
ging it  everywhere  else,  in  whatever  jurisdic- 
tion the  creditor  may  attempt  to  enforce  it, 
although  no  suteh  condition  is  expressed  in  the 


1.  — Renner  v.  The  Bank  oC  Columbia,  9  Wheat. 
B«p.  666. 

2.  — The  Bank  of  Columbia  t.  Oaklejr,  4  Wheat. 
Hep.  236. 
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terms  of  the  contract  Itself.*  ^lis  proeued^ 
not  upon  the  idea  that  tbe  foreign  law  can  im- 
pair the  obligation  of  the  contract,  or  the  for- 
eign court  refuse  to  execute  it,  but  that  thef 
will  give  the  same  effect  to  it  which  is  ginn 
by  the  law  and  the  courts  of  the  country 
where  it  is  made;  they  will  regard  that  as  the 
contract  of  the  parties  which  the  lex  loci  de- 
clares to  be  the  contract  of  the  parties.*  Sis 
in  the  present  case,  the  contract  being  made  in 
a  state,  where  the  local  law,  existing  at  the 
time,  annexed  to  the  contract  the  condition 
that,  in  certain  events,  beyond  the  control  of 
the  contracting  parties,  the  contract  should  be 
discharged,   the   parties   contracting   in  the 

{ilaoe  of  the  law,  and  with  a  knowledge  of  the 
aw,  are  presumed  to  assent  to  it. 

But,  it  had  Been  said,  that  if  the  local  law 
be  a  part  of  the  contract,  so  also  in  the  consti- 
tution. This  might  be  admitted,  without  in 
any  manner  affecting  the  question.  The  con- 
stitution does  not  define  "the  obligation  of 
contracts."  It  does  not  say  that  the  express 
stipulations  of  the  "parties  alone  shall  [*3SS 
form  the  contract.  The  contract  Is  formed  of 
express  and  implied  consent,  of  convention,  and 
of  law.  The  constitution  contemplates  it  in  its . 
legel  sense,  and  in  all  its  parts. '  If,  then,  the 
local  laws  in  force  when  the  contract  is  made, 
form  a  part  of  the  contract,  this  is  the  con- 
tract which  the  constitution  says  shall  not  be 
impaired.  So  that  it  was  not  the  plaintiff  in 
error  who  sought  to  impair  the  obligation  of 
his  contract.  It  was  the  (n*editor  who  wonU 
impair  the  obligation,  by  striking  out  of  the 
contract  one  of  the  conditions  annexed  to  it  I7 
the  law  of  the  place. 

Admitting,  then,  that  the  states  eould  not 
pass  bankrupt  laws  which  shall  discharge  ante- 
cedent contracts,  it  did  not  follow  that  they 
might  not  pass  bankrupt  laws  under  whidi 
debts  consequently  contracted  might  be  dis- 
charged. In  the  latter  case,  the  law  annexes 
conditions  to  the  express  contract  of  the  par- 
ties, to  which  it  Implies  their  assent.  All  tb<^ 
different  restraints  on  state  legislation  which 
are  associated  in  the  same  prohibitory  clause, 
were  intended  to  prevent  certain  unjust,  op- 
pressive, and  impolitic  laws,  both  in  civil  and 
criminal  matters.  It  had  not  been  denied  on 
the  other  side  that  the  prohibition  of  bills  of 
attainder,  and  ex  post  facto  laws,  were  exclu- 
sively aimed  at  acts  retrospective,  partial  and 
unjust  in  their  operation;  and  it  would  not  b* 
difficult  to  show  that  none  of  the  other  pro- 
hibitions were  intended  to  affect  the  sovereign 
power  of  the  states  over  their  civil  'ind  crim- 
inal codes,  when  exercised,  as  all  legislative 
power  ought  to  be  exercised,  by  general,  impar- 
tial and  prospective  regulations.  The  history 
of  the  times,  and  the  cotemporaneous  exposi- 
tions of  the  clause,  at  the  formation  and  adop- 
tion of  the  constitution,  together  with  the  sub- 
sequent judicial  interpretations  of  it  in  cases 
which  had  since  arisen,  all  concurred  to  prove 
that  the  evils  complained  of,  and  the  remedies 
meant  to  be  applied  for  their  correction,  exclu* 


East's  Bep.  124 ;  8  Term  Bep.  609 ;  1  East's  Bep- 
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■ively  referred  to'  legielative  acts  affecting 
■vested  rights,  or  past  transactions.'  The  his- 
334"]  tory  of  tne  legislation  *of  the  state 
vhoae  acts  were  now  under  consideration, 
■would  afford  a  strong  illustration  of  this  topic 
of  argument.  A  system  of  insolvent  laws  had 
existed  in  that  state,  ■with  some  short  interrup- 
tions, for  sixty  years  past;  and  subsequent  to 
the  aiidoption  of  the  constitution,  such  laws  had 
repeatedly  passed  the  scrutiny  of  the  council  of 
revision,  always  composed  of  able  statesmen 
and  learned  jurists,  and,  in  some  instances,  of 
those  who  Iiad  taken  an  active  part  in  the  for* 
nation  of  the  constitution,  without  even  a 
suggestion  that  these  acts  were  prohibited  hj 
the  clause  in  question.*  In  every  instance  in 
which  this  court  had  hitherto  applied  the  pro- 
hibition to  a  state  law,  it  was  to  some  act 
operating  upon  antecedent  existing  contracts. 
Such,  too,  was  the  plain  and  obvious  mea'ning 
of  the  words  of  the  prohibition.  How  could  any 
law  be  said  to  impair  the  obligation  of  a  con- 
tract not  in  existence  when  the  law  ■was 
passed  1  The  obligation  must  first  be  con- 
tracted before  it  can  be  impaired.  Some  right 
must  be  vested  under  a  contract  before  any 
party  can  have  a  rif;ht  to  complain  of  a  law 
impairing  its  obligation.  The  party  who  sup- 
poses himself  to  be  injured,  cannot  oomplara 
of  a  law  in  existence  when  his  contract  was 
made,  because  (as  had  been  shown)  the  law 
formed  a  part  of  that  contract,  and,  therefore, 
could  not  impair  its  obligation. 

It  was  asked,  what  is  the  contract  and  what 
the  obligation  of  the  contract  T  And  it  was 
answered,  that  the  contract  was  what  the  par- 
ties understood  it  to  be,  and  they  understood  it 
as  the  law  declares  it  to  be.  Whatever  is  ex- 
pected on  one  side,  and  known  to  be  expected 
on  the  other,  is  a  part  or  condition  of  the  con- 
tract.* The  obligation  of  the  contract  is  not 
the  contract  itself,  but  something  arising*  out 
of  it.  The  moral  obligation  is  that  which 
binds  the  conscience  only.  The  legal  obliga- 
285*]  tion  is  that  which  the  law  imposes.  *It 
binds  the  contracting  party  to  do  that  which 
the  law  says  he  shall  do,  under  certain  contin- 
gencies which  may  arise.  There  is  nothing  of 
mere  human  institution  (and  it  is  with  this 
that  the  oonstitutioa  deals),  which  binds  to  the 
performance  of  any  contract,  except  the  laws 
under  which  .that  contract  is  made,  and  the 
remedies  provided  by  them  to  enforce  its  exe- 
cution. The  insolvent  acts  form  a  part  of 
those  laws,  and  of  the  remedies  provided  to  en- 
force the  contract.  The  obligation  of  a  con- 
tract may  be  impaired  by  interference  in  favor 
of  the  creditor,  as  well  as  in  favor  of  the  debt- 
or. But  here  the  existing  remedies  secured  to 
both  by  the  law  (which  is  a  part  of  the  con- 
traet),  are  preserved  with  integrity,  and  there 


^ — „.  Marsb.,  LUe  of  Wasblnffton.  75,  85,  89,  2Ei9 ; 
3  Bamsajr's  Univ.  Uist.  46,  77 ;  2  Ramsaj's  Hist,  of 
South  Carolina,  440,  483 ;  Jouro.  Fed.  ConTeatlon, 
79^  227,  359:  Vlrcliila  Debates.  330;  3  Dall.  390; 
1  Tack.  Bt.  312;  Append^  part  I.;  The  Federalist. 
No.  44  ;  1  State  Papers,  232  ;  Secret  Debates,  70 ;  5 
Hall's  Law  Jonni.  506,  630,  652;  6  Hairs  Law 
Jonrn-  474  ;  6  BInn.  Rep.  362,  364 ;  18  Hass.  Rep. 
1ft;  3  Johns.  Rva.  74;  16  Johns.  B^  288  ;  7 
Johns.  Ch.  Bep.  876. 
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is  consequently  no  violation  of  the  constitu- 
tional provision,  which  was  intended  equaJly 
to  protect  the  rights  of  both  debtor  and  cred- 
itor. Indeed,  the  proceedings  under  some  of 
these  laws  are  compulsory  against  the  debtor, 
and  force  him  to  make  a  surrender  and  assign- 
ment of  his  property  for  the  benefit  of  his 
creditors,  on  their  applicaticm.  Bankrupt  and 
insolvent  laws  have  existed,  in  various  forms, 
in  every  age  and  every  civilized  and  commercial 
country,  as  one  of  the  means  of  securing  a  fair 
and  impartial  distribution  of  the  effects  of  in- 
solvents among  all  their  creditors,  or  as  a  re- 
lief which  society  has  found  it  necessary  to  ex- 
tend to  the  h<Hiest  debtor,  who  has  become  un- 
able ftmm  misfortune  to  satisfy  the  demands  of 
his  creditors.  The  states  have,  therefore,  the 
same  right  to  pass  these  laws  (supposing  the 
power  not  to  be  exclusively  vested  in  Con- 
gress), which  they  have  to  pass  laws  of  limi- 
tation, or  usury,  or  divorce,  or  any  other  or- 
dinary regulation  resjMCting  contracts.  AH 
these  laws  mi^t  be  said  to  nave  the  effect  of 
impairing  the  obligations  of  contracts,  since 
they  alter,  increase,  lessen  or  diminish  what 
would  otherwise  be  the  effect  of  the  agreement 
of  the  parties,  by  annexing  conditions  other 
and  different  from  those  expressed  by  the  par* 
ties.  If  it  were  possible  to  suppose  a  commer- 
cial contract  made  independent  of  any  of  those 
regulations  which  the  municipal  code  of  every 
I  cinlized  country  prescribes,  it  would  be  stripped 
of  all  these  conditions,  and  reduced  to  the  mere 
naked  agreement  of  the  parties,  without  any 
means  of  enforcing  its  performance.  But  the 
municipal  law  gives  effect  to  the  actual  con- 
tract of  "the  parties,  by  implying  a  ["236 
multitude  of  clauses  and  conditions  not  ex- 
pressed by  them,  and  hy  providing  adequate 
means  to  enforce  it.  Bvery  municipal  code 
contains  a  provision  determining  at  what  age 
a  person  shall  be  deemed  capable  of  contrai^- 
ing,  and  the  period  of  majority  is  different  un- 
der different  systems  of  law.  This  a  positive 
rule  of  society.  In  a  state  of  nature,  there  is 
no  definite  age  at  which  an  individual  becomes 
capable  of  contracting.  Is  not  the  whole  of 
this  subject  under  the  control  of  state  leris- 
lationl  and  would  a  law,  extending  the  period 
of  minority,  be  said  to  be  a  law  impairing  the 
obligation  of  contracts?  So,  also,  the  power  of 
contracting  which  is  permitted  to  a  married 
woman,  is  more  or  less  limited  under  different 
systems  of  jurisprudence,  and  there  is  nothing 
in  which  -the  positive  institutions  of  society  are 
more  diversified.  And  the  contract  of  marriage 
itself  is  subject  to  be  dissolved  by  the  laws  of 
different  states  of  the  Union,  under  Various 
circumstances  and  conditions.  The  policy  of 
some  states  had  made  absolute  divorces  ex- 
tremely difficult  to  be  obtained,  others  had 
granted  them  with  more  facility.  But  could  it 
be  said  that  these  laws,  or  any  alteration  of 
these  laws,  impaired  the  obligation  of  the  con- 
tract of  marriage?  Was  it  not  a  constituent 
part  of  this  oontraot,  that  it  should  be  subject 
to  be  dissolved  under  the  drcumstances  and 
according  to  the  conditions  prescribed  in  the 
laws  of  the  state  in  force  at  the  time  when  the 
marriage  took  place?  In  most  of  the  states, 
the  policy  of  the  English  statute  of  frauds  uid 
registry  acts  had  been  adopted,  and  certain 
contracts  and  conveyances  were  required  to  he 
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In  writing,  and  otben  to  be  registered.  Might 
not  the  fltatea  require  it  aa  an  essential  condi- 
tion to  the  validity  of  alt  contracts  and  all  con- 
veyances, that  they  should  be  in  writing,  and 
should  be  registered;  and  could  this  condition, 
annexed  b^  the  law  to  the  contract  of  the  par- 
ties, be  said  to  impair  its  obligation?  In  short, 
It  was  insisted  that  the  argument  on  the  other 
aide,  when  pushed  to  ita  legitimate  consequen- 
ces, would  go  to  restrain  state  legislation  upon 
almost  every  subject  of  property  and  internal 
police,  and  to  fasten  upon  the  states,  against 
their  sovereign  will,  immutable  codes  of  civil 
jurisprudence,  the  inconvenience  and  mischiefs 
of  which  could  not  be  corrected  by  any  means 
237*]  'within  the  constitutional  power  of  Con- 
gress. On  most  of  the  subjects  of  ordinary 
tavit  legislation,  Congress  had  no  power  at  all; 
and  on  this  particular  subject  of  bankruiitcy, 
there  was  little  hope  of  its  being  exercised. 
So  that  if  the  court  should  pronounce  the 
state  bankrupt  codes  invalid,  and  Congress 
should  refuse  to  supply  their  place  by  the  es- 
tablishment of  uniform  laws  throughout  the 
Union,  the  country  would  present  the  extraor- 
dinary spectacle  of  a  great  commercial  nation, 
without  laws  on  the  subject  of  bankruptcy. 
Mr.  Webster,  in  reply: 

The  question  arising  in  this  case  is  not  more 
important  nor  so  important  even,  in  its  bearing 
on  individual  cases  of  private  right,  as  in  its 
character  of  a  public  political  question.  The 
constitution  was  intended  to  accomplish  a 
great  political  object.  Its  design  was  not  so 
much  to  prevent  injustice  or  injury  in  one  ease, 
or  in  successive  single  cases,  as  it  was  to  make 
general  salutary  provisions,  which,  in  their 
operation,  should  give  security  to  all  contracts, 
stability  to  credit,  uniformity  among  all  the 
states,  in  those  things  which  materially  con- 
cerned the  foreign  commerce  of  the  country, 
and  their  own  credit,  trade,  and  intercourse 
among  themselves.  The  real  question  is,  there- 
fore, a  much  broader  one  than  has  been  argued. 
It  is  this,  whether  the  constitution  has  not,  for 
general  political  purposes,  ordained  that  bank- 
rupt laws  should  be  established  only  by  nation- 
al authority.  We  contend  that  such  was  the 
intention  of  the  constitution;  an  intention,  as 
we  think,  plainly  manifested  by  a  considera- 
tion of  its  several  provisions. 

The  act  of  New  York,  under  which  this 
question  arises,  provides,  that  a  debtor  may  be 
discharged  from  all  his  debts,  upon  assigning 
his  property  to  trustees  for  the  use  of  his  cred- 
itors. When  applied  to  the  discharge  of  debts, 
contracted  before  the  date  of  the  law,  this 
court  has  decided  that  the  act  is  invalid.' 
The  act  itself  makes  no  distinction  between 
past  and  future  debts,  but  provides  for  tho 
discharge  of  both  in  the  same  manner.  In  the 
S38*]  case,  then,  of  a  debt  "already  existing, 
it  is  admitted  that  the  act  does  impair  the 
obligation  of  contracts.  We  wish  the  full  ex- 
tent of  this  decision  to  be  well  considered,  tt 
is  not,  merely,  that  the  legislature  of  the  state 
cannot  interfere,  by  law,  in  the  particular  catie 
of  A  or  B,  to  injure  or  impair  rights  which 
have  become  vested  under  contracts;  but  it  is, 
iha.t  they  have  no  power,  by  general  law,  to 
regulate  the  manner  in  which  all  debtors  may 
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be  discharged  from  subsisting  contracts;  in 
other  words,  they  cannot  pass  general  bank- 
rupt laws,  to  be  applied  in  presenti.  Now,  it 
is  not  contended  that  such  laws  are  unjust, 
and  ought  not  to  be  passed  by  any  legislature. 
It  is  not  said  they  are  unwise  or  impolitic.  On 
the  contrary,  we  know  the  general  experience 
is,  that  when  bankrupt  laws  are  established, 
they  make  no  distinction  between  present  and 
future  debts.  While  all  agree  that  special  acta, 
made  for  individual  cases,  are  unjust,  all  ad- 
mit that  a  general  law,  made  for  all  cases,  may 
be  both  just  and  politic.  The  question,  then, 
which  meets  us  in  the  threshold,  is  this:  If 
the  constitution  meant  to  leave  the  states  th: 
power  of  establishing  systems  of  bankruptcy 
to  act  upon  future  debts,  what  great  or  impor- 
tant object,  of  a  political  nature,  was  an- 
swered, by  denying  the  power  of  making  sttch 
systems  applicable  to  existing  debts? 

The  argument  used  in  Sturges  t.  Crownin- 
shield,  was,  at  least,  a  plausible  and  consistent 
argument.  It  maintained,  that  the  prohihitioR 
of  the  constitution  was  leveled  only  against 
interferences  in  individual  eases,  and  did  not 
apply  to  general  laws,  whether  those  laws  were 
retrospeetlTe  or  prospective  in  their  operation. 
But  the  court  rejected  that  conclusion.  It  de- 
cided that  the  constitution  was  intended  to  ap- 
ply to  general  laws,  or  syatems  of  bankruptcy; 
that  an  act,  providing  that  all  debtors  might 
be  discharged  from  all  creditors,  upon  certain 
conditions,  was  of  no  more  validity  than  an 
act,  providing  that  a  particular  debtor,  A, 
should  be  discharged  on  the  same  condiUoH 
from  his  particular  creditor,  B. 

It  bein^  thus  decided  that  general  laws  an 
thus  within  the  prohibition  of  the  constitution, 
it  is  for  the  plaintiff  in  error  now  to  show,  on 
what  ground,  consistent  with  the  general  ob- 
jects of  the  constitution,  he  can  establish  a  dis- 
tinction, 'which  can  give  eCfect  to  those  [*23> 
general  laws  in  their  application  to  futura 
debts,  while  it  denies  them  effect  in  their  appli- 
cation to  subsisting  debts.  The  words  are, 
that  "no  state  shall  pass  any  law  impairing  the 
obligation  of  contracts."  The  general  opera- 
tion of  all  such  laws  ia,  to  impair  that  obliga- 
tion; that  is,  to  discharge  the  obligation  with- 
out fulfilling  it.  This  is  admitted;  and  tbe 
only  ground  taken  for  the  distinction  to  stand 
on  is,  that  when  the  law  was  in  existence,  at 
the  time  of  the  making  the  contract,  the  psT- 
ties  must  be  supposed  to  have  reference  to  it, 
or,  as  it  is  usually  expressed,  the  law  is  made 
a  part  of  the  contract.  Before  considering 
what  foundation  there  is  for  this  argument,  it 
may  be  well  to  inquire,  what  is  that  obligation 
of  contracts  of  which  the  constitution  speaks, 
and  whence  is  it  derived? 

The  definition  given  by  the  courts  in  Stn^ 
ges  T.  Crowninshield,  is  sufficient  for  our  pre** 
ent  purpose.  "A  contract,"  say  the  court,  "is  sb 
agreement  to  do  some  particular  thing;  the 
law  hinds  the  party  to  perform  this  agreem«it, 
and  this  is  the  obligation  of  the  contract." 

It  may,  indeed,  probably,  be  correct  to  sup- 
pose the  constitution  used  the  words  in  some- 
what of  a  more  popular  sense.  We  speak,  for 
example,  familiarly  of  a  usurious  contract,  and 
yet  we  say,  speaking  technically,  that  a  usmi- 
ous  agreement  is  no  contract. 

By  the  oAiligation  of  a  contract,  we  should 
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^understand  the  constitution  to  mean,  the  duty 
<of  performing  a  legal  agreement.  If  the  con- 
tract be  lawful,  the  party  ie  bound  to  perform 
at.  But  bound  by  what  I  What  is  it  that  binds 
Jiim  ?  And  this  leads  to  what  we  'regard  as  a 
principal  fallacy  in  the  argument  mi  the  other 
.side.  That  argument  supposes,  and  insists, 
that  the  whole  obligation  ot  a  contract  has  its 
^origin  in  the  municipal  law.  This  position  we 
controvert.   We  do  not  say  that  it  is  that  obli- 

fstion  which  springs  from  conscience  merely; 
ut  we  deny  that  it  is  only  such  as  springs  from 
the  particular  law  of  the  place  where  the  con- 
tract is  made.  It  must  be  a  lawful  contract, 
vdoubtless;  that  is,  permitted  and  allowed;  be- 
•cause  society  has  a  right  to  prohibit  all  such 
•oontracts,  as  well  as  all  suoi  actions,  as  it 
•deems  to  be  miscbievoQa  or  injurious.  But  if 
the  contract  be  such  as  the  law  of  society  tol- 
240*]  erates;  *in  other  words,  if  it  be  lawful, 
then  we  say,  the  duty  of  performing  it  springs 
Irom  universal  law.  And  this  is  the  concur- 
rent sense  of  all  the  writers  of  authority. 

The  duty  of  performing  promisea  is  thus 
•shown  to  rest  on  universal  law;  and  if,  depart- 
ing from  this  well-established  principle,  we 
now  follow  the  teachers  who  instruct  us  that 
the  obligation  of  a  contract  has  its.  origin 
in  the  law  of  a  particular  state,  and  is,  in  all 
^oases,  what  that  law  makes  it,  and  no  more, 
And  no  less,  we  shall  probably  find  ourselves 
involved  in  inexplicable  difSculties.    A  man 
j»romises,  for  a  valuable  consideration,  to  pay 
money  in  New  York;  is  the  obligation  of  uiat 
.contract  created  by  the  laws  of  that  state  1  or 
does  it  subsist  independent  of  those  lawsT  We 
•contend  that  the  obligation  of  a  contract — that 
is,  the  duty  of  performing  it — is  not  created  by 
the  law  of  the  particular  place  where  it  is  made, 
«nd  dependent  on  that  law  for  its  existence; 
'but  that  it  may  subsist,  and  does  subsist,  with- 
■out  that  law,  and  independent  of  it.   The  ob- 
J^tion  is  in  the  contract  itself,  in  the  assent 
•of  the  parties,  and  in  the  sanction  of  universal 
Jaw.    This  is  the  doctrine  of  Grotiua,  Vattel, 
3urlemaqui,,  Pothier,  and  Rutherforth.  The 
ccmtract,  doubtless,  is  necessarily  to  be  enforced 
hy  the  municipal  law  of  the  place  where  per- 
formance is  demanded.   The  municipal  law  acts 
.on  the  contract  after  it  is  made,  to  compel 
its  execution,  or  give  damages  for  its  violation. 
But  this  is  a  very  difTerent  thing  from  the 
«ame  law  being  the  origin  or  fountain  of  the 
contract.  Let  us  illustrate  this  matter  by  an  ex- 
Ample.   Two  persons  contract  together  in  New 
York  for  the  delivery,  by  one  to  the  other,  of  a 
•domestic  animal  or  utensil  of  husbandry,  or  a 
weapon  of  war.    This  is  a  lawful  contract, 
jind  while  the  parties  remain  in  New  York,  it 
is  to  be  enforced  by  the  laws  of  that  state. 
But  if  they  remove  with  the  article  to  Penu- 
sylvania  or  Maryland,  there  a  new  law  comes 
to  act  upon  the  contract,  and  to  apply  other 
remedies  if  it  be  broken.   Thus  far  the  reme* 
^68  are  furnished  by  the  laws  of  society.  But 
suppose  the  same  parties  to  go  together  to  a 
savage  wilderness,  or  a  desert  island,  beyond 
-the  reach  of  the  laws  of  any  society;  the  obliga- 
tion of  the  contract  still  subsists,  and  is  as  per- 
fect as  ever,  and  is  now  to  be  enforced  by  an- 
241*]  other  law— that  is,  the  "law  of  nature— 
Mad  the  party  to  whom  the  promise  was  made, 
lias  a  right  to  take  by  force  the  animal,  the 
«  If.  ed. 


utensil,  or  the  weapon,  that  was  promised  to 
him.  The  right  is  as  perfect  here  as  it  was 
in  Pennsylvania,  or  even  in  New  York;  but 
this  could  not  be  so  if  the  obligation  were  cre- 
ated by  the  law  of  New  York,  or  were  depend- 
ent on  that  law  for  Us  existence,  because  the 
laws  of  that  state  can  have  no  operatiMi  beyond 
its  territory.  Let  us  reverse  this  example. 
Suppose  a  contract  to  be  made  between  two 
persons  cast  ashore  on  an  uninhabited  territory 
or  in  a  plMe  over  which  no  ,law  of  society  ex- 
tends. There  are  such  places,  and  contracts 
have  been  made  there  by  individuals  casually 
there,  and  these  contracts  have  been  enforced 
in  courts  of  law  in  civilized  communities. 
Whence  do  such  oontracts  derive  tiielr  obliga- 
tion, if  not  from  universal  lawt 

If  these  considerations  show  us  that  the  ob- 
ligation of  a  lawful  contract  does  not  derive 
its  force  from  the  particular  law  of  the  place 
where  made,  but  may  exist  where  that  law' 
does  not  exist,  and  be  enforced  where  that  law 
has  no  validity,  then  it  follows,  we  contend, 
that  any  statute  which  diminishes  or  lessens  its 
obligation,  does  impair  it,  whether  it  precedea 
or  succeeds  the  contract  in  date.  The  con- 
tract having  an  independent  origin,  whenever 
the  law  comes  to  exist  together  with  it,  and  in- 
terferes with  it,  it  lessens,  we  say,  and  impairs 
its  own  original  and  independent  obligation. 
In  the  case  oefore  the  court,  the  contract  did 
not  owe  its  existence  to  the  particular  law  of 
New  York;  it  did  not  depend  on  that  law,  but 
could  be  enforced  without  the  territory  of  that 
state,  as  well  as  within  it  Nevertbelera, 
though  legal,  though  thus  independently  exist* 
ing,  though  thus  binding  the  party  every- 
where, and  capable  of  being  enforced  every- 
where, yet,  the  statute  of  New  York  says,  that 
it  shall  be  discharged  without  payment.  This, 
we  say,  impairs  the  obligation  of  that  contract. 
It  is  admitted  to  have  been  legal  in  its  incep- 
tion, legal  in  its  .full  extent,  and  capable  of 
being  enforced  by  other  tribunals  according  to 
its  terms.  An  act,  then,  purporting  to  dis- 
charge it  without  payment,  is,  as  we  contend, 
an  act  impairing  its  obligation. 

*But  here  we  meet  the  opposite  ar-  [*242 
gument,  stated  on  different  occasions  in  differ- 
ent terms,  but  usually  summed  up  in  this,  that 
the  law  itself  is  a  part  of  the  contract,  and, 
therefore,  cannot  impair  it  What  does  this 
mean?  Let  ns  seek  for  clear  ideas.  It  does 
not  mean  that  the  law  gives  any  particular  con- 
struction to  the  terms  of  the  contract,  or  that 
it  makes  the  promise,  or  the  consideration, 
or  the  time  if  performance,  other  than 
they  are  expressed  in  the  instrument  itself. 
It  can  only  mean  that  it  is  to  be  taken 
OS  a  part  of  the  contract,  or  understanding 
of  the  parties,  that  the  contract  itself  sliafl 
be  enforced  by  such  laws  and  regulations,  re- 
specting remedy,  and  for  the  enforcement  of 
contracts,  as  are  in  being  in  the  state  where  It 
is  made  at  the  time  of  entering  into  it.  This  is 
meant,  or  nothing  very  clearly  intelligible  is 
meant,  by  saying  the  law  is  part  of  the  contract. 

There  is  no  authority  in  adjudged  cases,  for 
the  plaintiff  in  error,  but  the  state  decisions 
which  have  been  cited,  and,  as  has  already 
been  stated,  they  all  rest  on  this  reason,  ttiat 
the  law  is  part  of  the  contract. 

Against  this  we  contend, 
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Ist.  That  If  the  proportion  were  tme,  the 
consequence  wonid  not  follow. 
2d.  That  the  proposition  itself  cannot  be 

maintained. 

1.  If  it  were  true  that  the  law  is  to  be  con- 
sidered as  part  of  the  contract,  the  consequence 
contended  for  would  not  follow;  because,  if 
this  statute  be  part  of  the  contract,  so  is  every 
other  legal  or  constitutional  provision  existing 
at  the  time  which  affects  the  contract,  or 
which  is  capable  of  affecting  it;  and  especially 
this  very  article  of  the  constitution  of  the 
United  States  is  part  of  the  contract.  The 
plaintiff  in  error  argues  in  a  complete  circle. 
He  supposes  the  parties  to  have  had  reference 
to  it  because  it  was  a  binding  law,  and  yet  he 
proves  it  to-  be  a  binding  law  only  ujwn  the 
ground  that  such  referent  was  made  to  it.  We 
come  before  the  court  alleging  the  law  to  be  void 
.as  unconstitutional;  they  stop  the  inquiry  by 
opposing  to  us  the  law  itself.  Is  this  logical  T 
Is  it  not  precisely  objeotio  ejus,  cujus  dis- 
solutio  petiturl  If  one  bring  a  bill  to  set 
aside  a  judgment,  is  that  judgment  itself  a 
good  plea  in  bar  to  the  bilif  We  propose  to 
248*]  'inquire  if  this  law  is  of  force  to  con- 
trol our  contract,  or  whetlier,  by  the  constitu- 
tion of  the  United  States,  sudi  force  be  not  de- 
nied to  it.  The  plaintiff  in  error  stops  us  by 
saying  tluit  it  does  control  the  contract,  and  so 
arrives  shortly  at  tlie  end  of  the  debate.  Is  it 
not  obvious,  that  supposing  the  act  of  New 
York  to  be  a  part  of  the  contract,  the  question 
still  remains  as  undecided  as  ever.  What  is 
that  actT  Is  it  a  law,  or  is  it  a  nullity  1  A 
thing  of  force,  or  a  thing  of  no  force  1  Sup- 
pose the  parties  to  have  contemplated  this  act, 
what  did  they  contemplate?  its  words  only,  or 
its  legal  effect  T  its  words,  or  the  force  which 
the  constitution  of  the  United  States  allowed 
to  itT  If  the  parties  contemplated  any  law, 
they  contemplated  all  the  law  that  bore  on 
their  contract,  the  aggregate  of  all  the  statute 
and  constitutional  provisions.  To  suppose 
that  they  had  in  view  one  statute,  without  re- 
garding others,  or  that  they  contemplated  a 
statute  without  considering  that  paramount 
constitutional  provisions  might  control  or 
qualify  that  statute,  or  abrogate  it  altogether, 
is  unreasonable  and  inadmissible.  "This  con- 
tract," says  one  of  the  authorities  relied  on,  "is 
to  ue  construed  as  if  the  law  were  specially  re- 
cited in  it."  Let  it  be  so  for  the  sake  of  argu- 
ment. But  it  is  also  to  be  construed  as  If  the 
prohiUtory  clause  of  the  etmstitution  were  re- 
cited in  it,  and  this  brings  us  back  again  to  the 
precise  point  from  which  we  departed. 

The  constitution  always  accompanies  the 
law,  and  the  latter  can  have  no  force  which 
the  former  does  not  allow  to  it.  If  the  reason- 
ing were  thrown  into  the  form  of  special 
pleading,  it  would  stand  thus:  the  plaintiff  de- 
clares on  his  debt;  the  defendant  pleads  his  dis- 
charge under  the  law;  the  plaintiff  alleges  the 
law  unconstitutional;  but  the  defendant  says, 
you  knew  of  its  existence;  to  which  the  an- 
swer is  obvious  and  irresistible,  I  knew  its  ex- 
istence of  the  statute  book  of  New  York,  but  I 
knew,  at  the  same  time,  it  was  null  and  void 
under  the  constitution  of  the  United  States. 

The  language  of  another  leading  decision  is, 
"a  law  in  force  at  the  time  of  making  the  con- 
tract does  not  violate  that  contract;"  but  the 
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very  question  is,  whether  there  be  any  such  law 

"in  force;"  for  if  the  states  have  no  authority 
*to  pass  such  laws,  then  no  such  law  [*244 
can  be  in  force.  The  constitution  is  a  part  of 
the.  contract  as  much  as  the  law,  and  was  u 
much  in  the  contemplation  of  tlie  parties.  So 
tliat  the  proposition,  if  it  be  admitted,  that  the 
law  is  part  of  the  contract,  leaves  us  just  where 
it  found  us — ^that  is  to  say,  under  the  necessity 
of  comparing  the  law  with  the  constitutioa, 
and  of  deciding  by  such  comparison  whether 
it  be  valid  or  invalid.  If  the  law  be  unconsti- 
tutional, it  is  void,'  and  no  party  can  be  sup- 
posed to  have  had  reference  to  a  void  law.  U 
it  be  constitutional,  no  reference  to  it  need  be 
supposed. 

2.  But  the  proposition  itself  cannot  Ik  main- 
tained. The  law  is  no  part  of  the  contract 
What  part  is  itT  the  promise f  the  considera- 
tion T  the  condition  T  Clearly,  it  is  neither  of 
these.  It  is  no  term  of  the  contract.  It  acts 
upon  the  contract  only  when  it  is  broken,  or  to 
discharge  the  party  from  its  obligation  after  it 
is  broken.  The  municipal  law  is  the  force  of 
society  employed  to  compel  the  performance  of 
contracts.  In  every  judgment  in  a  suit  oo 
contract,  the  damages  are  given,  and  the  im- 
prisonment of  the  person  or  sale  of  goods 
awarded,  not  in  performance  of  the  contract, 
or  as  part  of  the  contract,  but  as  an  indemnity 
for  the  breach  of  the  contract.  Even  interest, 
which  is  a  strong  case,  where  it  is  not  expressed 
in  the  contract  itself,  can  only  be  given  ss 
damages.  It  is  nearly  absurd  to  say  that  a 
man's  goods  are  sold  on  a  fieri  facias,  or  that  be 
himself  goes  to  jail,  in  pursuance  of  his  eim- 
tract.  lliese  are  the  penalties  which  the  lav 
inflicts  for  the  breach  of  his  contract.  Doubt- 
less, parties,  when  they  enter  into  contracts, 
may  well  consider  both  what  their  rights  and 
what  their  liabilities  will  be  by  the  law,  if  such 
contracts  be  broken;  but  this  contemplation  of 
consequences,  which  can  ensue  only  when  the 
contract  is  broken,  is  no  part  of  the  contract 
itself.  The  law  has  nothing  to  do  with  the 
contract  till  it  be  Iffoken;  how,  then,  can  it  bt 
said  to  form  a  part  of  the  contract  itself? 

But  there  are  other  cogent  and  more  speciile 
reasons  against  considering  the  taw  as  part  of 
the  contract.  (1)  If  the  law  be  part  of  tne  con- 
tract, it  cannot  be  repealed  or  alteral ;  because, 
in  such  case,  the  repealing  or  modifying  law 
itself  would  impair  the  obligation  of  the  eoa- 
tract.  The  insolvent  law  of  New  York,  for 
example,  authorizes  the  discharge  *of  [*S4S 
a  debtor  on  the  consent  of  two-thirds  of  his 
creditors.  A  subsequent  act  requires  the  con- 
sent of  three-fourths;  but  if  the  existing.law  be 
part  of  the  contract,  this  latter  law  would  be 
void.  In  short,  whatever  is  part  of  the  coa- 
tract  cannot  be  varied  but  by  consent  of  tbt 

Sarties,  therefore  the  argument  runs  in  absor- 
um;  for  it  proves  that  no  laws  for  enfordng 
the  contract  or  giving  remedies  upon  it,  or  any 
way  affecting  it,  can  be  changed  or  modiSra 
between  its  creation  and  its  end.  If  the  law  ia 
question  binds  one  party  on  the  ground  of  as- 
sent to  it,  it  binds  both,  and  binds  them  until 
they  agree  to  terminate  its  operation.  (2)  If 
the  party  be  bound  by  an  implied  assent  to  the 
law,  as  thereby  making  the  law  a  part  of  the 
contract,  how  would  it  be  if  the  parties  had 
expressly  dissented,  and  agreed  that  the  bw 
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ihould  make  do  part  of  the  contract  1  Supi>ose 
the  promise  to  have  been,  that  the  promisor 
would  paj  at  all  events,  and  not  take  advan- 
tage of  the  statute;  still,  would  not  the  statute 
operate  on  the  whole,  on  this  particular  agree- 
ment and  all  T  and  does  not  this  show  that  the 
law  is  no  part  of  the  contract,  but  something 
above  itT  (3)  If  the  law  of  the  place  be  part 
of  the  contract,  one  of  its  terms  and  conditions, 
how  could  it  be  enforced,  as  we  all  know  it 
might  be,  in  another  jurisdiction,  which  should 
have  no  regard  to  the  law  of  the  place!  Sup- 
pose the  parties,  after  the  contract,  to  remove 
to  another  state,  do  they  carry  the  law  with 
them  as  part  of  their  contract?  We  all  know 
they  do  not.  Or  take  a  common  ease;  some 
states  have  laws  abolishing  imprisonment  for 
debt;  these  laws,  according  to  the  argument, 
are  all  parts  of  the  contract;  how,  then,  can 
the  party,  when  sued  in  another  state,  be  im- 
prisoned contrary  to  the  terms  of  his  contract  ? 

(4)  The  argument  proves  too  much,  inasmuch 
as  it  applies  as  strongly  to  prior  as  to  subse- 
quent contracts.  It  is  founded  on  a  supposed 
assent  to*  the  exercise  of  legislative  authority, 
without  considering  whether  that  exercise  be 
legal  or  illegal.  But  it  is  equally  fair  to  found 
the  argument  on  an  implied  assent  to  the  po- 
tential exercise  of  that  authority.  The  implied 
reference  to  the  control  of  legislative  power,  is 
M  reasonable  and  as  strong  when  that  power  is 
dormant,  as  while  it  is  in  exercise.  In  one  case, 
the  argument  is,  "the  law  existed,  you  knew 
249*]  it,  and  acquiesced."  In  the  other,  it  *is, 
"the  power  to  pass  the  law  existed,  you  knew 
It,  and  took  your' chance.**  There  i»  a>  dear 
an  assent  in  the  one  instance  aa  in  the  other. 
Indeed,  it  is  more  reasonable  and  more  sen- 
sible, to  imply  a  general  assent  to  all  the  laws 
of  society,  present  and  to  come,  from  the  fact 
of  living  in  it,  than  it  is  to  imply  a  particular 
assent  to  a  particular  existing  enactment.  The 
tme  view  of  the  matter  is,  that  every  man  is 

£ resumed  to  submit  to  all  power  which  may  be 
twfuUy  exercised  over  him,  or  his  right,  and 
no  one  should  be  presumed  to  submit  to  ill^ial 
acts  of  power,  whether  actual  or  contingent. 

(5)  But  a  main  objection  to  this  argument  is, 
tliat  it  would  render  the  whole  constitutional 
provision  idle  and  inoperative ;  and  no  explana- 
tory words,  if  such  words  had  been  added  in 
the  constitution,  could  have  prevented  this 
consequence.  The  law,  it  is  said,  is  part  of 
the  e<mtract;  it  cannot,  therefore,  impair  the 
ccmtraet,  because  a  contract  cannot  impair  it- 
self. Now,  if  this  argument  be  sound,  the 
ease  would  have  been  the  same,  whatever 
words  the  constitution  had  used.  If,  for  ex- 
ample, it  bad  declared  that  no  state  should  pass 
any  law  impairing  contracts  prospectively  or 
retrospectively ;  or  law  impairing  contracts, 
whether  existing  or  future;  or  whatever  terms 
it  had  used  to  mwhibit  precisely  such  a  law  as 
is  now  before  the  court,  the  prohibition  would 
be  totally  nugatory  if  the  law  is  to  be  taken  as 
part  of  the  contract;  and  the  result  would  be, 
that,  whatever  may  be  the  laws  which  the 
states  by  this  clause  of  the  constitution  are  pro- 
hibited from  passing,  yet,  if  they  in  fact  do 
pass  such  laws,  those  laws  are  valid,  and  bind 
parties  by  a  supposed  assent. 

But  further,  this  idea,  if  well  founded,  would 
enable  the  states  to  defeat  the  whole  constitu- 
«  Ik  ed. 


tional  provision  by  a  general  enactment.  Sup- 
pose a  state  should  declare,  by  law,  that  all 
contracts  entered  into  therein  should  be  sub- 
ject to  such  laws  as  the  legislature,  at  any 
time,  or  from  time  to  time,  might  see  fit  to 
pass.  This  law,  according  to  the  argument, 
would  enter  into  the  contract,  become  a  part 
of  it,  and  authoriEe  the  interference  of  the 
legislative  power  with  it,  for  any  and  all  pur- 
poses, wholly  uncontrolled  by  the  constitution 
of  the  United  States. 

So  much  for  the  argument  that  the  law  is  a 
part  of  the  'contract.  We  think  it  is  [*347 
shown  to  be  not  so;  and  if  it  were,  the  uc- 
pected  consequence  would  not  follow. 

The  inquiry,  then,  recurs,  whether  the  law 
in  question  be  such  a  law  as  the  legislature  of 
New  York  has  auihcvity  to  pass.  The  ques- 
tion is  i^neral.  We  differ  from  our  learned 
adversaries  on  general  principles.  We  differ 
as  to  the  main  scope  and  end  of  this  constitu* 
tional  provision.  They  think  it  entirely 
remedial:  we  regard  it  as  preventive.  They 
think  it  adopted  to  secure  redress  for  violated 
private  rights:  to  us  it  s^ems  intended  to  guard 
against  great  public  mischiefs.  They  argue  It, 
as  if  it  were  designed  as  an  indemnity  or  pro- 
tection for  injured  private  rights,  in  individual 
cases  of  meum  and  tuum;  we  look  upon  it  as  a 
great  political  provision,  favorable  to  the  com- 
merce and  credit  of  the  whole  country.  Cer- 
tainly we  do  not  deny  its  application  to 
cases  of  violated  private  right.  Such  cases 
are  clearly  and  unquestionably  within  ita 
operation.  Still,  we  think  its  main  scope  to  be 
general  and  politieaL  And  this,  we  tnink,  ia 
proved  by  reference  to  the  history  of  the  coun- 
try, and  to  the  great  objects  which  were  sought 
to  be  obtained  1^  the  establishment  of  the  pres- 
ent government.  Commerce,  credit,  and  confi- 
dence, were  the  principal  things  which  did 
not  exsist  under  the  old  confederation,  and 
which  it  was  a  main  object  of  the  present 
constitution  to  create  and  establish.  A  vicious 
system  of  legislation,  a  system  of  paper  money 
and  tender  laws,  had  completely  paralyzed  in- 
diistry,  threatened  to  beggar  every  man  of 
property,  and  ultimately  to  rain  the  country. 
The  relation  between  debtor  and  creditor,  al- 
ways delicate,  and  always  dangerous  whenever 
it  divides  society,  and  draws  out  the  respective 
parties  into  different  ranks  and  classes,  was  in 
such  a  condition  in  the  year  1787,  *88,  and  '89, 
as  to  threaten  the  overthrow  of  all  govern- 
mentj  and  a  revolution  was  menaced,  much 
more  critical  ud  alarming  than  that  through 
which  the  country  had  recently  passed.  The 
object  of  the  new  constitution  was  to  arrest 
these  evils;  to  awaken  industry  by  giving  se- 
curity to  property;  to  establish  confidence, 
credit,  and  commerce,  by  salutary  laws,  to  be 
enforced  by  the  power  of  the  whole  immu- 
nity. The  revolutionary  war  was  over,  the 
country  had  peace,  but  little  domestic  tran- 
quility, 'liberty,  but  few  of  its  enjoy-  [•248 
mente,  and  none  of  its  security.  The  states 
had  struggled  together,  but  their  nnion 
was  imperm^t.  They  had  freedom,  but  not 
an  established  course  of  justice.  The  consti- 
tution was  therefore  framed,  as  it  professes, 
"to  form  a  more  perfect  union,  to  establish 
justice,  to  secure  the  blessings  of  liberty,  and 
to  insure  domestic  tranquiiity.** 
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It  Ib  not  pertinent  to  this  occasion,  to  ad- 
vert to  all  the  means  by  which  these  desirable 
ends  were  to  be  obtained.  Some  of  them, 
•closely  connected  with  the  subject  now  under 
consideration,  are  obTious  aiid  prominent. 
The  objects  were,  commerce,  credit,  and  mut- 
ual confidence  in  matters  of  property;  and 
these  required,  amouff  other  things,  a  uniform 
-standard  of  value,  or  medium  of  payments. 
One  of  the  first  powers  given  to  Congresii, 
therefore,  is  that  of  coining  money,  and  fixing 
the  value  of  foreign  coins;  and  one  of  the  first 
restraints  imposed  on  the  states,  is  the  total 
prohibition  to  .coin  money.  These  two  pre** 
visions  are  industriously  followed  up  and  com- 
pleted, by  denying  to  the  states  an  power  of 
«mitting  bills  of  credit,  or  of  making  anything 
but  gold  and  silver  a  tender  in  the  payment  of 
^bts.  The  whole  control,  therefore,  over  the 
standard  of  value,  and  medium  of  payments, 
is  vested  in  the  general  government.  And 
here  the  question  instantly  suggests  itself,  why 
should  such  pains  be  taken  to  confide  in  Con- 
gress alone  this  exclusive  power  of  fixing  on  a 
ntandnrd  value,  and  of  prescribing  the  medium 
in  which  debts  shall  be  paid,  if  it  is,  after  all, 
to  be  left  to  every  state  to  declare  that  debts 
may  be  discharged,  and  to  prescribe  how  they 
may  be  discharged,  without  any  payment  at 
all?  Why  say  that  no  man  shall  be  obliged  to 
take  in  discharge  of  a  debt  paper  money  issued 
by  the  authority  of  a  state,  and  yet  say,  that 
by  the  same  authority  the  debt  may  be  dis- 
charged  without  any  payment  whatever? 

Wc  contend  that  the  constitution  has  not 
left  its  work  thus  unfinished.  .  We  contend 
that,  taking  its  provisions  together,  it  is 
apparent  it  was  intended  to  provide  for  two 
things,  intimately  connected  with  each  other. 

1.  A  uniform  medium  for  the  payment  of 
•debU. 

249*  ]  «2.  A  uniform  manner  of  discharging 
debts  when  they  are  to  be  discharged  without 
payment. 

The  arrangcQient  of  the  grants  and  prohibi- 
tion contained  in  the  constitution  are  fit  to  be 
regarded  on  this  occasion.  The  grant  to  Con- 
gress, and  the  prohibition  on  the  states,  thouf,'h 
they  are  certainly  to  be  construed  together,  are 
not  contained  in  the  same  clauses.  The  pow- 
•ere  granted  to  Congress  are  enumerated  one  af- 
ter another  in  the  eighth  section;  the  principal 
limitations  on  those  powers,  in  the  nuith  sec- 
tion; and  the  prohibitions  to  the  states  in  the 
tenth  aection.  Now,  in  order  to  understand 
whether  any  particular  power  be  exclusively 
vested  in  Congress,  it  is  necessary  to  read  the 
terms  of  the  grant,  together  with  the  terms  of 
the  prohibition.  Take  an  example  from  that 
power  of  which  we  have  been  speaking — the 
•coinage  power.  Here  the  arant  to  Ooogress  is, 
"to  coin  money,  regulate  the  value  thereof,  and 
•of  foreign  coins."  Now,  the  correlative  pro- 
hibition on  the  states,  thougb  found  in  another 
section,  is,  undoubtedly,  to  be  taken  in  immedi- 
ate connection  with  the  foregoing,  as  much  so 
as  if  it  had  been  found  in  the  same  clause. 
The  only  just  reading  of  these  provisions,  there- 
fore, is  this:  "Congress  shall  have  power  to 
■coin  mone;r>  regulate  the  value  thereof,  and  of 
foreign  coin;  but  no  state  shall  coin  money, 
emit  bills  of  credit,  or  make  anything  but  gold 
and  silver  coin  a  tender  in  payment  of  debts." 
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These  provisions  respect  the  medium  of  pay- 
ment,  or  standard  of  value,  and,  thus  collated, 
their  joint  result  is  clear  and  decisive.  We 
think  the  result  clear,  also,  of  those  provisioai 
which  respect  the  discharge  of  debts  without 
payment.  Collated  in  like  manner,  they  stand 
thus:  "Congress  shall  have  power  to  establish 
uniform  laws  on  the  subject  of  bankruptcies 
throughout  the  United  States,  but  no  state  shall 
pass  any  law  impairing  the  obligation  of  eon- 
tracts."  This  collocation  cannot  be  objectal 
to  if  they  refer  to  the  same  subject-matter;  and 
that  they  do  refer  to  the  same  subject-matter 
we  have  the  authority  of  this  court  for  saying, 
because  this  court  solemnly  determine*!,  in 
Sturges  V.  Crowninshield,  that  this  prohibition 
on  the  states  did  apply  to  systems  of  bankrupt- 
cy. It  must  be  now  'taken,  therefore,  [*a60 
that  state  bankrupt  laws  were  in  the  mind  of 
the  convention  when  the  prohibition  was 
adopted,  and  therefore  the  grant  to  Congress 
on  the  subject  of  bankrupt  &ws,  and  the  pro- 
hibition to  the  state  on  the  same  subject,  are 
properly  to  be  taken  and  read  together;  and 
being  thus  read  together,  is  not  the- intenti(m 
clear  to  take  away  from  the  states  the  power  of 
passing  bankrupt  laws,  since,  while  enacted  bjr 
tliem,  such  laws  would  not.  be  uniform,  and  to 
confer  the  power  exclusively  on  Congress,  by 
whom  uniform  laws  could  be  established  T 

Suppose  the  order  of  arrangement  in  the 
constitution  had  been  otherwise  than  it  is,  and 
that  the  prohibitions  to  the  states  had  preceded 
the  granta  of  power  to  Congress,  the  two  pow- 
ers, when  collated,  would  then  have  read  thus: 
"No  state  shall  pass  any  law  impairing  the 
obligation  of  contracts;  but  Congress  may 
establish  uniform  laws  on  the  subject  of  bank- 
ruptcies." Could  any  man  have  doubted,  in 
that  case,  that  the  meaning  was  that  the  states 
should  not  pass  lavs  diadiarging  debts  with- 
out payment,  but  that  Congress  might  establish 
uniform  bankrupt  acts?  And  yet  this  inver- 
sion of  the  order  of  the  clauses  does  not  alter 
their  sense.  We  contend  that  Congress  alone 
possesses  the  power  of  establishing  bankrupt 
laws;  and  although  we  are  aware  that  in 
Sturges  v.  Crowninshield,  the  court  decided  that 
such  an  exclusive  power  could  not  be  inferred 
from  the  words  of  the  grant  in  the  seventh  see- 
tion,  we  yet  would  respectively  request  the 
bendt  to  reconsider  this  point.  We  think  it 
could  not  have  been  intended  that  both  the 
states  and  general  government  should  exercise 
this  power;  and,  therefore,  that  a  grant  to  one 
implies  the  prohibition  on  the  other.  But  not 
to  press  a  topic  which  the  court  has  already 
had  under  its  consideration,  we  contend  that 
even  without  reading  the  clauses  of  the  consti- 
tution in  the  connection  which  we  have 
suggested,  and  which  is  believed  to  be  the  true 
one,  the  prohibition  in  the  tenth  section,  taken 
by  itself,  does  forbid  the  enactment  of  state 
bankrupt  laws  as  applied  to  future  as  well  as 
present  debts.  We  argue  this  from  the  words 
of  the  prohibition;  from  the  association  they 
are  found  in,  and  from  the  objects  intended. 

1.  The  words  are  general.  The  states  can 
pass  no  law  'impairing  contracts;  that  [*251 
IS,  any  contract.  In  the  nature  of  things  a  la* 
may  impair  a  future  contract,  and  therefore 
sucui  contract  is  within  the  protection  of  the 
constitution.    The  words  being  general,  it  is 
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loT  tbe  otW  side  to  show  s  limitation;  and 
-this,  it  is  submitted,  they  have  wholly  failed  to 
^o,  unless  they  shall  have  established  the  doc- 
~trine  that  the  law  itself  is  part  of  the  contract. 
It  may  be  added,  that  the  particular. expression 
■of  the  constitution  is  worth  regarding.  The 
thing  prohibited  is  called  a  law,  not  an  act.  A 
law,  in  its  general  acceptation,  is  a  rule  pre- 
scribed for  future  conduct,  jiot  a  legislatiye 
interference  for  exUting  rights.  The  framers 
of  the  constitution  would  hardly  have  given 
the  appellation  of  "law"  to  violent  invasions 
•of  individual  right,  or  individual  property, 
hy  acts  of  legislative  power.  Although,  doubt- 
less, such  acts  fall  within  this  prohibition,  yet 
they  are  prohibited  also  by  general  principles, 
And  by  the  constitutions  of  the  states,  and  there' 
fore,  further  provision  against  such  acts  was 
not  so  necessary  as  against  other  mischiefs. 

2.  The  most  eoncluaive  argument,  perhaps, 
sriaeB  from  the  connection  in  which  the  clause 
stands.  The  words  of  the  prohibition,  so.  far 
ma  it  applies  to  civil  rif^ts  or  rights  of  proper- 
tj,  are,  "that  no  state  shall  coin  money,  emit 
t)ills  of  credit,  make  anything  but  gold  and  sil- 
ver coin  a  tender  in  the  payntent  of  debts,  or 
|tas8  any  law  impairing  the  obli^tion  of  con- 
fracts."  The  prohibition  of  attainders,  and  ez 
jKwt  facto  hiws,  refer  entirely  to  criminal  pro- 
ceedings, and  therefore  should  be  considered 
as  standing  by  themselves;  but  the  other  parts 
*f  the  prohibition  are  connected  by  the  sub- 
ject-matter, and  ought,  therefore,  to  be  con- 
strued together.  Taking  the  words  thus 
together,  according  to  their  natural  connection, 
how  is  it  possible  to  give  a  more  limited  con- 
struction to  the  term  "contracts,"  in  the  last 
hranch  of  the  sentenee,  than  to  the  word 
'"debts,"  in  that  immediately  preceding?  Can 
s  state  make  anything  but  gold  and  silver  a 
tender  in  payment  of  future  debts!  This  no- 
hody  pretends.  But  what  ground  is  there  for 
s  distinction?  No  state  shall  make  anything 
but  gold  and  silver  a  tender  in  the  payment  of 
debts,  nor  pass  any  law  impairing  the  obliga- 
tion of  contracts.  Now,  by  what  reasoning  is 
252*]  it  made  "out  that  the  debts  here  spoken 
of  are  any  debts,  either  existing  or  future;  but 
that  the  contracts  spoken  of  are  subsisting  con- 
tracts only?  Such  a  distinction  seems  to  us 
wholly  arbitrary.  We  see  ho  ground  for  it. 
Suppose  the  article,  where  it  uses  the  word 
"debts,"  had  used  the  word  "contracts."  The 
sense  would  have  been  the  same  then  as  it  now 
ia;  but  the  identity  of  terms  would  have  made 
the  nature  of  the  distinction  now  contended 
for  somewhat  more  obvious.  Thus  altered, 
the  clause  would  read  that  no  state  should 
make  anything  but  guld  and  silver  a  tender  in 
discharge  of  contracts,  nor  pass  any  law  im- 
|Miiring  the  obligation  of  contracts;  yet  the  first 
of  these  expressions  would  have  been  held  to 
apply  to  all  contracts,  and  the  last  to  subsisting 
contracts  only.  This  shows  the  consequence 
of  what  is  now  contended  for  in  a  stroug  light. 
It  is  certain  that  the  substitution  of  the  word 
^'contracts"  for  "debts"  would  not  alter  the 
same;  and  an  argument  that  could  not  he  sus- 
tained if  such  substitution  were  made,  cannot 
fce  sustained  now.  We  maintain,  therefore, 
that  if  tender  laws  may  jiot  be  made  for  future 
debts,  neither  can  bankrupt  laws  be  made  for 
future  contracts.  All  the  argument*  used  here 
«  Ij.  ed. 


may  be  applied  with  eqnid  foroe  to  tender  laws 
for  future  debts.  It  may  be  said,  for  instance, 
that  when  it  speaks  of  debts,  the  constitution 
means  existing  debts  and  not  -mere  possibilities 
of  future  debt;  that  the  object  was  to  preserve 
vested  rights;  and  that  if  a  man,  after  a  tender 
law  had  passed,  had  contracted  a  debt,  the' 
manner  in  which  that  tender  law  authorized 
that  debt  to  be  discharged  became  part  of  the 
contract,  and  that  the  whole  debt  or  whole  ob- 
ligation was  thus  qualified  by  the  pre-existing 
law,  and  was  no  more  than  a  contract  to  deliv- 
er so  much  paper  money,  or  of  whatever  other 
article  which  might  be  made  a  tender,  as  the 
original  bargain  expressed.  Ar^ments  of  this 
BOit  will  not  he  found  wanting  m  favor  of  ten- 
der laws,  .if  the  court  yield  to  similar  argu- 
ments in  favor  of  bankrupt  laws. 

These  several  prohibitions  of  the  constitution 
stand  in  the  same  paragraph;  they  have  the 
same  purpose^  ard  were  introduced  for  the 
same  object;  they  are  expressed  in  words  of 
similar  import,  in  grammar  and  in  sense;  they 
are  subject  to  the  same  construction,  and  we 
think  no  reason  has  *yet  been  given  [*253 
for  imposing  an  important  restriction  on  one 
part  of  them  which  does  not  equally  show  that 
the  same  restriction  might  be  imposed  also  on 
the  other  part. 

We  have  alrrady  endeavored  to  maintain  that 
one  great  political  object,  intended  hy  the  con- 
stitution, would  be  defeated  if  this  construction 
were  allowed  to  prevail.  As  an  object  of  polit- 
ical regulation,  it  was  not  important  to  prevent 
the  states  from  passing  bankrupt  laws  applica- 
ble to  present  debts,  while  the  power  was  left 
to  them  in  regard  to  future  debts;  nor  was  it  at 
all  important  in  a  political  point  of  view,  to 
prohibit  tender  laws  as  to  future  debts,  while  it 
was  yet  left  to  the  states  to  pass  laws  for  the 
discharge  of  such  debts,  which,  after  all,  are 
little  different  in  principle  from  tender  laws. 
Look  at  the  law  before  the  court  in  this  view. 
It  provides  that  if  the  debtor  will  surrender,  of- 
fer or  tender  to  trustees,  for  the  benefit  of  his 
creditors,  all  his  estate  and  effects,  he  shall  be 
dischawed  from  all  his  debts.  If  it  had  au- 
thorized a  tender  of  anything  but  money  to  any 
one  creditor,  though  it  were  of  value  equal  to 
the  debt,  and  thereupon  provided  for  a  dis- 
charge, it  would  have  been  clearly  invalid.  Yet 
it  is  maintained  to  be  good,  merely  because  it  is 
made  fo^  all  creditors,  and  seeks  a  discharge 
from  all  debts;  although  the  thing  tendered 
may  not  be  equivalent  to  a  shilling  in  the  pound 
of  those  debts.  This  shows  again  very  clearly 
how  the  constitution  has  failed  of  its  purpose; 
if  having  in  terms  prohibited  all  tender  laws, 
and  taken  so  much  pains  to  establish  a  uniform 
medium  of  payment,  it  has  yet  left  the  states 
the  power  of  discharging  debts  as  they  may  see 
fit.  without  any  payment  at  all. 

To  recapitulate  what  has  been  said,  we  main- 
tain; first,  that  the  constitution  by  its  grants  to 
Congress  and  its  prohibitions  on  the  states,  has 
sought  to  establish  one  uniform  standard  of  val- 
ue, or  medium  of  payment.  Second,  that  by 
like  means  it  has  endeavored  to  provide  for  one 
uniform  mode  of  discharging  dehts  when  they 
are  to  be  discharged  without  payment.  Third, 
that  these  objects  are  connected,  and  that  the 
first  loses  much  of  its  importance  if  the  last,  al- 
so, be  not  accomplished.    Fourth,  that  read- 
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ing  the  grant  to  CoDgress  and  the  prohibition 
on  the  states  together,  the  inference  is  strong 
that  the  eonstitntion  intended  to  confer 
2S4*]  *an  exclusive  power  to  pass  bankrupt 
lawa  on  CJongreBs.  Fifth,  that  tne  prohibition 
in  the  tenth  section  reaches  to  all  contracts  ex- 
isting; or  future,  in  the  same  way  as  the  other 

Srohibitioh  in  the  same  section  extends  to  all 
ebta  existing  or  future.  Sixth,  and  that  upon 
any  other  construction,  one  great  political  ob- 
ject of  the  constitution  will  fail  of  its  accom- 
plishment. 

The  learned  judges  delivered  thdr  opinions 

as  follows: 

Mr,  Justice  Washington.  The  first  and 
most  important  point  to  be  decided  in  this 
cause  tiuns  essentially  upon  the  question, 
whether  the  obligation  of  a  contract  is  impaired 
b^  a  state  bankrupt  or  insolvent  law,  which 
discharges  the  person  and  the  future  acquisi- 
tions of  the  debtor  from  his  liability  under  a 
contract  entered  into  in  that  state  after  the 
passage  of  the  act. 

This  question  has  never  before  been  distinctly 
presented  to  the  consideration  of  this  court  and 
decided,  although  it  has  been  supposed  by  the 
|udge8  of  a  highly  respectable  state  court,  that 
it  was  decided  in  the  case  of  MMillan  v.  M'Keill, 
4  Wheat.  Rep.  209.  That  was  the  case  of  a 
debt  contracted  by  two  citizens  of  South  Caro- 
lina, in  that  state,  the  discharge  of  which  had 
a  view  to  no  other  state.  The  debtor  afterwards 
removed  to  the  territory  of  Louisiana,  where  he 
was  regularly  discharged,  as  an  insolvent,  from 
all  his  debts,  under  an  act  of  the  legislature  of 
that  state,  passed  prior  to  the  time  when  the 
debt  in  question  was  contracted.  To  an  action 
brought  by  the  creditor  in  the  District  Court  of 
Louisiana,  the  defendant  plead  in  bar  his  dis- 
charge under  the  law  of  that  territory,  and  it 
Was  contended  by  the  counsel  for  the  debtor  in 
this  court,  that  the  law  under  which  the  debt- 
or was  discharged  having  passed  before  the  con- 
tract was  made,  it  eonld  not  be  said  to  impair 
its  (^ligation.  The  cause  was  argued  on  one 
aide  only,  and  it  would  seem  from  the  report  of 
the  case  that  no  written  opinion  was  prepared 
by  the  court.  The  Chief  Justice  stated  that 
the  circumstances  of  the  state  law  under  which 
the  debt  was  attempted  to  be  discharged  having 
been  passed  before  the  debt  was  contracted, 
made  no  difference  in  the  application  of  the 
principle,  which  had  been  asserted  hy  the 
265*]  'court  in  the  case  of  Sturges  t.  Crown- 
inshield.  The  correctness  of  this  position  is  be- 
lieved to  be  incontrovertible,  u'he  principle 
alluded  to  was,  that  a  state  bankrupt  law  which 
impairs  the  obligation  of  a  contract,  is  unconsti- 
tutional in  its  application  to  such  contract.  In 
that  case,  it  is  true,  the  contract  preceded  in 
order  of  time  the  act  of  assembly,  under  which 
the  debtor  was  discharged,  although  it  was  not 
thought  necessary  to  notice  that  circumstance 
in  the  opinion  which  was  pronounced.  The 
principle,  however,  remained  in  the  opinion  of 
the  court,  delivered  in  M'Millan  v.  HTNeill,  un- 
affected by  the  circumstance  that  the  law  of 
Louisiana  preceded  a  contract  made  in  another 
state,  since  that  law  having  no  extraterritorial 
force,  never  did  at  any  time  govern  or  affect  the 
obligation  of  such  contract.  It  could  not,  there- 
fore, be  correctly  said  to  be  prior  to  the  con- 
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tract  In  reference  to  its  obligation,  since,  if  upon 
legal  principles  it  could  affect  the  contract,  that 
could  not  happen  until  the  debtor  became  a 
citizen  of  Louisiana,  and  that  was  subsequent 
to  the  contract.  But  I  hold  the  principle  to  he 
well  established,  that  a  discharge  under  the 
bankrupt  laws  of  one  government  does  not  af- 
fect contracts  made  or  to  be  executed  under  an- 
other,  whether  the  law  be  prior  or  subsequent 
in  the  date  to  that  of  the  contract;  and  this  I 
take  to  be  the  only  point  really  decided  in  the 
case  alluded  to.  Whether  the  Chief  Justice 
was  correctly  understood  by  the  reporter  when 
he  is  supposed  to  have  said  "that  this  case  was 
not  distinguishable  in  principle  from  the  pre- 
ceding case  of  Sturges  v.  Crowninshield,"  it  is 
not  material  at  this  time  to  inquire,  because  I 
understand  the  meapinc[  of  these  expressions  to 
go  no  farther  than  to  intimate  that  there  was 
on  distinction  between  the  cases  as  to  the  con- 
stitutional objection,  since  it  professed  to  dia- 
chatge  a  dsbt  contracted  in  another  state, 
which,  at  the  time  is  was  contracted,  was  not 
within  its  operation,  nor  subject  to  be  dis- 
charged by  it.  The  case  now  to  be  decided  is 
that  of  a  debt  contracted  in  the  state  of  uew 
York  by  a  citizen  ot  that  state,  from  which  he 
was  discharged  so  far  as  he  constitutionally 
could  be  under  a  bankrupt  law  of  that  state,  in 
force  at  the  time  when  the  debt  was  contracted. 
It  is  a  case,  therefore,  that  bears  no  resem- 
blance to  the  one  just  noticed. 

*I  come  now  to  the  consideration  of  [*25S 
the  question,  which  for  the  first  time  has  been 
directly  brought  before  this  court  for  judgment. 
I  approach  it  with  more  than  ordinary  sensi- 
bility, not  only  on  account  of  its  importance, 
which  must  be  acknowledged  by  all,  but  of  ita 
intrinsic  difficulty,  which  every  step  I  have  tak- 
en in  arriving  at  a  conclusion  with  which  my 
judgment  could  in  any  way  be  satisfied,  hs* 
convinced  me  attends  it.  I  have  examined  both 
sides  of  this  great  question  with  the  most  sedu- 
lous care,  and  the  most  anxious  desire  to  lUs- 
eover  which  of  them,  when  adopted,  would  be 
most  likely  to  fulfil  the  intentions  of  those  wli» 
framed  the  constitution  of  the  United  States.  I 
am  far  from  asserting  that  my  labors  have  re- 
sulted in  entire  success.  They  have  lead  me  t» 
the  only  conclusion  by  which  I  can  stand  with 
any  degree  of  confidence;  and  yet,  I  should  be 
disingenous  were  I  to  declare,  from  this  place, 
that  I  embrace  it  without  hesitation,  and  with- 
out a  doubt  of  its  correctness.  The  most  that 
candor  will  permit  me  to  say  upon  the  subject, 
is  that  I  see,  or  think  I  see,  my  way  more  dear 
on  the  side  which  my  judgment  leads  me  to 
adopt  than  on  the  other,  and  it  must  remain 
for  others  to  decide  whether  the  guide  I  hare 
chosen  has  been  a  safe  one  or  not. 

It  has  constantly  appeared  to  me  throughout 
the  different  investigations  of  this  question,  to 
which  it  has  been  my  duty  to  attend,  that  the 
error  of  those  who  controvert  the  eonstitution- 
ality  of  the  bankrupt  law  under  consideratiOB  in 
its  application  to  this  case,  if  theybeinororat 
all,  has  arisen  from  not  distinguishing  accnratdy 
between  a  law  which  impairs  a  contract,  and  oas 
which  impairs  its  obligation.  A  contract  is  de- 
fined by  all  to  be  an  agreement  to  do,  or  not  to- 
do,  some  particular  act ;  and  in  the  constrnctioa 
of  this  agreement,  depending  essentially  upon  the 
will  of  the  parties  between  whom  it  is  formed^ 
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fre  seek  for  their  intention  witb  a  view  to  fulfil 
U.  Any  law,  then,  which  enlarges,  abridges,  or  in 
any  manner  changes  this  intention  when  it  Is 
discovered,  necessarily  impairs  the  contract  it- 
self, which  is  but  the  evidence  of  that  inten- 
tion. The  manner,  or  the  degree,  in  which  this 
change  is  effected,  can  in  no  respect  influence 
this  ctmelnsion;  for  whether  the  law  affect  the 
validity,  the  eonstmction,  the  duration,  the 
267*]  mode  of  discharge,  *or  the  evidence  of 
the  agreement,  it  impairs  the  contract,  though 
it  may  not  do  so  to  the  same  extent  in  all  the 
supposed  cases.  Thus,  a  law  which  declares 
that  no  action  shall  be  brought  whereby  to 
charge  a  person  upon  his  agreement  to  pay  the 
debt  of  another,  or  upon  an  agreement  relating 
to  lands,  unless  the  same  be  reduced  to  writ- 
ing, impairs  a  contract  made  by  parol  whether 
the  law  precede  or  follow  the  making  of  such 
eontiact;  and  if  the  argument  that  this  law 
also  impairs,  in  the  former  case,  the  obligation 
of  the  contract,  be  sound,  it  must  follow  that 
the  statute  of  frauds  and  all  other  statutes 
which  in  any  manner  meddle  with  contracts, 
impair  their  obligation,  and  are  consequently 
within  the  operation  of  this  section  and  article 
of  the  constitution.  It  will  not  do  to  answer 
that  in  the  particular  case  put,  and  in  others 
of  the  same  nature,  there  is  no  contract  to  im- 
pair, since  the  pre-existing  law  denies  all  rem- 
edy for  its  enforcement,  or  forbids  the  making 
of  it,  since  it  is  impossible  to  deny  that  the 
Arties  have  expt  eased  their  will  in  the  form 
of  a  contract,  notwithstanding  the  law  denies 
to  it  any  valid  obligation. 

'This  leads  us  to  a  critical' examination  of  the 
particular  phraseology  of  that  part  of  the  above 
section  which  relates  to  contracts.  It  is  a  law 
which  impairs  the  obligation  of  contracts,  and 
not  the  contracts  themselves,  which  is  inter- 
dicted. It  is  not  to  be  doubted,  that  this  term, 
obligation,  when  applied  to  contracts,  was  well 
considered  and  weighed  by  those  who  framed 
the  constitution,  and  was  mtended  to  convey  a 
different  meaning  from  what  the  prohibition 
would  have  imported  without  it.  It  is  this 
meaning  of  which  we  are  all  in  search. 

What  is  it,  then,  which  constitutes  the  ob- 
ligation of  a  contract!  The  answer  is  given 
by  the  Chief  Justice,  in  the  case  of  Sturges  v. 
<^wnin8hield,  to  which  I  readily  assent  now, 
u  I  did  then;  it  is  the  law  which  binds  the 
parties  to  perform  their  agreement.  The  law. 
then,  which  has  this  binding  obligation,  must 
govern  and  control  the  contract  in  every  shape 
in  which  it  is'intended  to  bear  upon  it,  wheth- 
er it  affect  its  validity,  construction,  or  dis- 
charge. 

But  the  question,  which  law  is  referred  to  in 
35S*1  tlie  above,  "definition,  still  remains  to 
be  solved.  It  cannot  for  a  moment  be  con- 
ceded that  the  mere  moral  law  is  intended, 
since  the  obligation  which  that  imposes  is  al- 
together of  the  imperfect  kind,  which  the 
parties  to  it  are  free  to  obey,  or  not,  as  they 
please.  It  cannot  be  supposed,  that  it  was 
with  this  law  tlie  grave  authors  of  this  instru- 
ment were  dealing. 

The  universal  law  of  all  civilized  nations, 
-which  declares  that  men  shall  perform  that  to 
which  they  have  agreed,  has  been  supposed  by 
^he  counsel  who  have  argued  this  cause  for  the 
■defendant  in  error,  to  be  the  law  which  is  al- 
luded to;  and  I  have  no  objection  to  acknowl- 
edging ito  obligation,  whilst  I  must  deny  that 
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it  is  that  which  exclusively  governs  the  eon- 
tract.  It  is  upon  this  law  that  the  obligation 
which  nations  acknowledge  to  perform  their 
compacts  with  each  other  is  founded,  and  I 
therefore  feel  no  objection  to  answer  the  ques- 
tion asked  by  the  same  counsel — what  law  it  is 
which  constitutes  the  obligation  of  the  compact 
between  Virginia  and  Kentucky  1 — by  admit- 
ting that  it  is  this  common  law  of  nations 
which  requires  them  to  perform  it.  I  admit 
further,  tnat  it  is  this  law  which  creates  the 
obligation  of  a  contract  made  upon  a  desert 
spot,  where  no  municipal  law  exists,  and 
(which  waa  another  case  put  by  the  same  coun- 
sel) which  contract,  by  the  tacit  assent  of  all 
nations,  their  tribunals  are  authorized  to  en- 
force. 

But  can  it  be  seriously  insisted,  that  t^is, 
any  more  than  the  moral  law  upon  which  it  is 
founded,  was  exclusively  in  the  contemplation 
of  those  who  framed  this  constitution  T  What 
is  the  language  of  this  universal  law?  It  is 
simply  that  all  men  are  bound  to  perform  their 
contracts.  The  injunction  is  as  absolute  as  the 
contracts  to  which  it  applies.  It  admits  of  no 
qualification,  and  no  restraint,  either  as  to  its 
validity,  construction,  or  discharge,  further 
than  may  be  necessary  to  develop  the  intention 
of  the  parties  to  the  contract.  And  if  it  be 
true,  that  this  is  exclusively  the  law  to  which 
the  constitution  refers  us,  it  is  very  apparent 
that  the  sphere  of  state  legislation  upon  sub- 
jects connected  with  the  contracts  of  mdividu- 
ala,  would  be  abridged  beyond  what  it  can 
for  a  moment  be  believed  the  sovereign  states 
of  this  Union  wonid  have  consented  to;  for  it 
will  be  found,  upon  examination,  that  there 
are  few  laws  which  concern  the  general 
"police  of  a  state,  or  the  government  of  [*269 
its  citizens,  in  their  intercourse  with  each  oth- 
er, or  with  strangers,  which  may  not  in  some 
way  or  other  affect  the  contracts  which  they 
have  entered  into,  or  may  thereafter  form. 
For  what  are  laws  of  evidence,  or  which  con- 
cern remedies — frauds  and  perjuries — laws  of 
registration,  and  those  which  affect  landlord 
and  tenant,  sales  at  auction,  acts  of  limitation, 
and  those  which  limit  the  fees  of  professional 
men,  and  the  charges  of  tavern-keepers,  and  a 
multitude  of  others  which  crowd  tne  codes  of 
every  state,  but  laws  which  may  affect  the 
validity,  construction  or  duration,  or  discharge 
of  contracts?  Whilst  I  admit,  then,  that  this 
common  law  of  nations,  which  has  been  men- 
tioned, may  form  in  part  the  obligation  of  a 
contract,  I  must  unhesitatingly  insist,  that 
this  law  is  to  be  taken  in  strict  subordination 
to  the  mnnicipal  laws  of  the  land  where  the 
contract  is  made,  or  is  to  be  executed.  The 
former  can  be  satisfied  by  nothing  short  of  per- 
formance; the  latter  may  affect  and  control 
the  validity,  construction,  evidence,  remedy, 
performance  and  discharge  of  the  contract. 
The  former  is  the  common  law  of  all  civilized 
nations,  and  of  each  of  them;  the  latter  is  the 
peculiar  law  of  each,  and  is  juiramount  to  the 
former  whenever  they  come  in  ooUision  with 
each  other. 

It  is,  then,  the  municipal  law  of  the  state, 
whether  that  be  written  or  unwritten,  which  is 
emphatically  the  law  of  the  contract  made 
within  the  state,  and  must  govern  it  through- 
out, wherever  its  performance  is  bonght  to  be 
enforced. 

It  forms,  in  my  humble  opiniop,  a  partof 
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the  contract,  and  travels  with  it  wherever  the 
parties  to  it  may  be  found.  It  ia  so  regarded 
by  all  the  civilized  nations  of  the  world,  and  ia 
enforced  by  the  tribunals  of  those  nations 
according  to  Its  own  forms,  UDless  the  parties 
to  it  haT«  otherwise  aneed,  as  where  the  eon- 
tract  is  to  be  executed  m,  or  refera  to  the  laws 
of,  some  other  country  than  that  in  which  it  ia 
formed,  or  where  it  is  of  an  immoral  character, 
or  contravenes  the  policy  of  the  nation  to 
whose  tribunals  the  appeal  is  made;  in  which 
latter  cases,  the  remedy  which  the  comity  of 
nations  affords  for  enforcing  the  obligation  of 
contracts  wherever  formed,  is  denied.  Free 
from  these  objeetlona,  thb  law,  which  accom- 
panies the  eoatraetf  forming  a  part  of  it,  la 
200*]  'regarded  and  enforced  everywhere, 
whether  It  affect  the  validity,  construction,  or 
discharge  of  the  contract.  It  is  upon  this 
principle  of  universal  law,  that  the  dischar^ 
of  the  contract,  or  of  one  of  the  parties  to  it, 
by  the  bankrupt  laws  of  the  country  where  it 
was  made,  operates  aa  a  discharge  everywhere. 

If,  then,  it  be  true  that  the  law  of  the  coun- 
try where  the  contract  to  made,  or  to  be  exe- 
cuted, forms  a  part  of  that  contract,  and  of  its 
obligation,  it  would  seem  to  be  somewhat  of 
a  solecism  to  say  that  it  does  at  the  same 
time  impair  that  obligation. 

But,  it  is  contended,  that  if  the  municipal 
law  of  the  state  where  the,  eonbract  is  so  made, 
form  a  part  of  H,  so  does  that  clause  of  the 
eonatitution  which  prohibits  the  states  from 
passing  laws  to  impair  the  obligation  of  con- 
tracts; and,  consequently,  that  the  law  is  ren- 
dered inoperative  \^  force  of  its  controlling 
associate.  All  this  I  admit,  provided  it  be  first 
proved  that  the  law  ao  incorpora'^'^d  with,  and 
forming  a  part  of  the  contract,  does,  in  ^ect, 
i^tpair  its  obligatira;  and  before  this  can  be 
proved,  it  most  be  affirmed,  and  satisfactorily 
made  out,  that  if,  by  the  terms  of  ..he  con- 
tract, it  is  agreed  that,  on  the  happening  of  a 
certain  event,  as,  upon  the  future  insolvency 
of  one  of  the  parties,  and  his  surrender  of  all 
his  property  for  the  benefit  of  his  creditors,  the 
eontra<^  shall  be  considered  as  performed  and 
at  an  end,  this  stipulation  woiild  impair  the 
(^ligation  of  the  contract.  If  this  proposition 
can  be  snecessfnlly  affirmed,  I  can  only  say 
that  the  soundness  of  it  is  beyond  the  reach 
of  my  mind  to  understand. 

Again,  it  is  insisted  that  if  the  law  of  the 
contract  forms  a  part  of  it,  the  law  itself  can- 
not be  repealed  without  impairing  the  obliga- 
tion of  the  contract.  This  proposition  I  must 
be  permitted  to  deny.  It  may  be  repealed  at 
any  time  at  the  will  of  the  legislature,  and 
then  it  ceases  to  form  any  part  of  those  con- 
tracts which  may  afterwards  be  entered  into. 
The  repeal  is  no  more  void  than  a  new  law 
would  be  which  operates  upon  contracts  to  af- 
fect their  validity,  construction,  or  duration. 
Both  are  valid,  (if  the  view  which  I  take  of 
this  case  be  correct)  as  they  may  affect  eon- 
tracts  afterwards  fosmed;  but  neither  are  so, 
If  they  hear  upon  existing  contracts;  and,  in 
aei*]  the  former  ease,  in  which  the  repeal  "con- 
tains no  enactment,  the  constitution  would  for- 
Ind  the  application  of  the  repealing  law  to  past 
contracts,  and  to  those  only. 

To  illustrate  this  argument,  let  us  take  four 
laws,  which,  either  by  new  enactments,  or  by 
the  repeal  of  former  laws,  may  affect  oon- 
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tracts  as  to  their  Validity,  conatruction,  eri* 
dence  or  remedy. 

Laws  against  usury  are  of  the  first  descrip- 

A  law  which  converts  a  penalty,  stipulated 
for  by  the  jMrties,  as  the  only  atonement  for  a 
breaoh  of  the  contract,  into  a  mere  agreemeDt 
for  a  just  compensation,  to  be  measured  by  the' 
legal  rate  of  interest,  is  of  the  second. 

The  statute  of  frauds,  uid  the  statute  of 
limitations,  may  be  cited  as  examples  of  ibt 
two  last. 

The  validity  of  these  laws  can  never  be  quei- 
tioned  by  those  who  accompany  me  in  the  view 
which  I  take  of  the  question  under  considera- 
tion, unless  they  operate,  by  their  express  pro- 
visions, upon  contracts  previously  entered  ia- 
to;  and  even  then  they  are  void  only  so  fsru- 
they  do  so  operate,  because,  in  that  case,  anil 
in  that  case  only,  do  they  impair  the  obligation 
of  those  contracts.  But  if  they  equally  impair 
the  obligation  of  contracts  subsequently  made, 
which  they  must  do  if  this  be  the  operation  of 
a  bankrupt  hiw  upon  such  contracts,  it  would 
seem  to  follow,  that  all  such  laws,  whether  in 
the  form  of  new  enactments,  or  of  repealing 
laws,  producing  the  same  legal  eonsequencei. 
are  made  void  by  the  constitution;  and  yet 
the  counsel  for  the  defendants  in  error  have 
not  ventured  to  maintain  so  alarming  a  propo- 
sition. 

If  it  be  conceded  that  those  laws  are  not  re- 
pugnant to  the  constitution,  so  far  as  they 
apply  to  subsequent  contracts,  I  am  yet  to  be- 
instructed  how  to  distinguish  between  those' 
laws,  and  the  one  now  under  consideratioii. 
How  has  this  been  attempted  by  the  learned 
counsel  who  have  argued  this  cause  upon  the 
ground  of  such  a  distinction  T 

They  have  insisted  that  the  effect  of  the  law- 
first  supposed,  is  to  annihilate  the  contract  in 
its  birth,  or  rather  to  prevent  it  from  luving  a 
legal  existence,  and,  consequently,  that  there  is 
no  obligation  to  be  impaired.  But  this  is  clear- 
ly not  so,  since  it  may  legitmately  avoid  all 
contracts  afterwards  "entered  into,  [*S<S 
which  reserve  to  the  lender  a  higher  rate  of  in- 
terest than  this  law  permits. 

The  validity  of  the  second  law  is  admitted, 
and  yet  this  can  only  be  in  its  application  to 
subsequent  contracts;  for  it  has  not,  and  I 
think  it  cannot,  for  a  moment,  be  maintained, 
that  a  law  which,  in  express  terms,  varies  the 
conatruction  of  an  existing  contract,  or  whicli. 
repealing  a  former  law,  is  made  to  produce  the 
same  effect,  does  not  impair  the  obligation  of 
that  contract. 

The  statute  of  frauds,  and  the  statute  of 
limitations,  which  have  been  put  as  examples 
of  the  third  and  fourth  classes  of  laws,  are  also 
admitted  to  be  valid,  because  thoy  merely  con- 
cern the  modes  of  proceeding  in  the  trial  of 
causes.  The  former,  supplying  a  rule  of  evi- 
dence, and  the  latter,  forming  a  part  of  the 
remedy  given  by  the  legislature  to  enforce  the 
obligation,  and  likewise  providing  a  rule  of  evi- 
dence. 

All  this  I  admit.  But  how  does  it  happen 
that  these  laws,  like  those  wliich  affect  tht 
validity  and  conatruction  of  contracts,  are 
valid  aa  to  subsequent,  and  yet  void  as  to  prior 
and  subsisting  contracts  T  For  we  are  informed 
by  the  learned  judge  who  delivered  the  opinion 
of  this  court  in  the  case  of  Sturges  v.  Crownin- 
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■hleld,  that,  "if,  in  a  state  where  six  years  may 
be  pleaded  in  bar  to  an  action  of  assumpeit,  a 
law  should  pass,  declaring  that  contracts  al- 
ready in  existence,  not  barred  by  the  statute, 
should  be  construed  within  it,  toere  could  be 
little  doubt  of  its  unconstitutionality." 

It  is  thus  most  apparent  that,  whicherer 
way  we  turn,  whether  to  laws  affecting  the 
validity,  construction,  or  discharges  of  con- 
tracts, or  the  evidence  or  remedy  to  be  em- 
ployed in  enforcing  them,  we  are  met  by  this 
overruling  and  admitted  distinction,  between 
those  which  operate  retrospeeUvely  or  pro- 
pectively.  In  aU  of  them  the  law  Is  pronounced 
to  be  void  in  the  first  claas  of  eases,  and  not 
so  in  the  second. 

Let  us  stop,  then,  to  make  a  more  critical  ex- 
amination of  the  act  of  limitations,  which,  al-- 
though  it  concerns  the  remedy,  or,  if  it  must  t>e 
eonoeded,  the  evidence,  is  yet  void  or  other- 
wise, as  it  is  made  to  apply  retroactively,  or 
prospectively,  and  see  if  it  can,  upon  any  in- 
telligible principle,  be  distinguished  from  a 
'bankrupt  law,  when  applied  in  the 
same  manner.  What  is  the  effect  of  the  for- 
mer T  llie  answer  is,  to  discharge  the  debtor 
and  all  his  future  acquisitions  irom  his  con> 
tract;  because  lie  li  permitted  to  plead  It  in 
tmr  of  any  remedy  which  can  be  instituted ; 
against  Him,  and  consequently  in  bar  or  de- 
s&uction  of  the  obligation  which  his  contract 
imposed  upon  him.  What  is  the  effect  of  a  dis- 
charge under  a  bankrupt  lawl  I  can  answer 
this  question  in  no  other  terms  than  those 
which  are  given  to  the  former  question.  If 
there  be  a  difference,  it  is  one  which,  in  the 
of  justiee  at  least,  is  more  favorable  to  the 
widity  of  tlC  latter  than  of  the  former;  for 
In  the  one,  the  debtor  surrenders  everything 
which  he  possesses  towards  the  disclu^;e  of 
hbi  obligation,  and  in  the  other,  he  surrenders 
nothing,  and  sullenly  shelters  himself  behind 
a  legal  objection  with  which  the  law  has  pro- 
Tided  him,  for  the  purpose  of  protecting  his 
person,  and  bis  present,  aa  well  as  his  raturc 
aeqnisitiona,  agaJnst  the  performance  of  his 
contract. 

It  ia  said  that  the  former  does  not  dischar^ 
him  ^wolutely  from  his  contract,  because  it 
leaves  a  shadow  sufficiently  substantial  to  raise 
a  consideration  for  a  new  promise  to  pay. 
And  is  not  this  equally  the  case  with  a  certifi- 
cated bankrupt,  who  afterwards  promises  to 
pay  a  debt  from  which  his  certificate  had  dis- 
diarsed  himT  In  the  former  case,  it  is  said, 
the  defendant  must  plead  the  statute  in  order 
to  bar  the  remedy,  and  to  exempt  him  from  his 
obligation.  And  so,  I  answer,  he  must  plead 
Ms  discharge  under  the  bankrupt  law,  and  his 
conformity  to  it,  in  order  to  bar  the  remedy  ot 
his  creditor,  and  to  secure  to  himself  a  like  ex- 
emption. I  have,  In  short,  sought  in  vain  for 
some  other  grounds  on  which  to  distinguish  tbe 
two  laws  from  each  other,  than  those  which 
were  suf^sted  at  the  bar.  I  can  imagine  no 
other,  and  I  conHdently  believe  that  none  exist 
which  will  bear  the  teat  of  a  critical  examina- 
tion. 

To  the  decision  of  this  court,  made  in  the 
ease  of  Sturges  v.  Crowninshield,  and  to  the 
reasoning  of  the  learned  judge  who  delivered 
that  opinion,  I  entirely  submit;  although  I  did 
not  then,  nor  can  I  now  bring  my  mind  to  con- 
cur in  that  part  of  it  which  admits  the  oonstl- 
e  Ij.  ed. 


tutional  power  of  the  state  legislatures  to  pasa 
bankrupt  laws,  by  which  I  understand,  those- 
laws  which  discharge  the  person  and  the  future 
'acquisitions  of  the  banuupt  from  his  [*2S4 
debts.  I  have  always  thought  that  the  power 
to  pass  such  a  law  was  exclusively  vested  by 
the  constitution  in  the  legislature  of  the  Unit- 
ed States.  But  it  becomes  me  to  believe  that 
this  opinion  was,  and  is  incorrect,  since  it 
stands  condemned  by  the  decisicm  of  a  majori- 
ty of  this  court,  solemnly  pronounced. 

After  making  this  acknowledgment,  I  nfer 
again  to  the  above  decision  with  some  degree 
of  confidence,  in  support  of  tbe  opinion  to. 
which  I  am  now  inclined  to  come,  that  a  lumk- 
rupt  law,  which  operates  prospectively,  or  in 
so  far  as  it  does  so  operate,  does  not  violate  the- 
constitution  of  the  United  States.  It  is  there 
stated,  '^hat,  until  tba  power  to  pass  unlftKiir 
laws  on  the  subject  of  babkruptdes  be  exer- 
cised by  Congress,  the  states  are  not  forbidden 
to  pass  a  bankrupt  law,  provided  it  contain  no 
principle  which  violates  the  tenth  section  of 
the  first  article  of  the  constitution  of  the  Unit- 
ed States.**  The  question  in  that  case  was. 
whether  the  law  bf  New  York,  passed  on  tbe 
third  of  April,  1811,  which  liberates,  not  onljr 
the  person  of  tho  debtor,  but  disebaTges  himr 
from  all  liabili^  for  any  debt  contracted  pre- 
vious, as  well  as  subsequent  to  his  discharge, 
on  hto  surrendering  his  property  for  the  use  of 
his  creditors,  was  a  valid  law  under  the  consti- 
tution in  its  application  to  a  debt  contracted 
prior  to  its  passMel  The  court  decided  that  it 
was  not,  upon  the  single  ground  that  it  im- 
paired the  obligation  of  that  contract.  And  if 
it  be  trae,  that  the  states  eannot  pass  a  simi- 
lar law  to  operate  upon  contracts,  subsequent- 
ly entered  mto.  It  follows  inevitably,  either 
tba*"  they  cannot  pass  such  laws  at  all,  con- 
trary to  express  declaration  of  the  court,  a* 
before  quot^,  or  that  such  laws  do  not  impair 
the  obligation  of  contracts  subsequently  en- 
tered into;  in  fine,  it  is  a  self-evident  propo- 
sition, that  every  contract  that  can  be  formed^ 
must  either  precede,,  or  follow,  any  law  by 
which  It  may  be  affected. 

I  have,  throughout  the  preceding  part  of  this- 
opinion,  considered  the  municipal  law  of  the- 
country  where  the  contract  is  made,  as  incor- 
porated with  the  contract,  whether  it  affecta 
its  validity,  construction,  or  discbarge.  But  I 
think  it  quite  immaterial  to  stickle  for  this- 
position,  if  it  be  conceded  to  me,  what  can 
scarcely  be  denied,  that  this  municipal  law  con- 
stitutes 'the  law  of  the  contract  so  [*36&- 
formed,  and  must  govern  it  throughout.  I  hold 
the  legal  consequences  to  be  the  same,  in  which 
every  view  the  law,  as  it  affects  the  contract^ 
is  considered. 

I  come  now  to  a  more  particular  examina- 
tion and  construction  of  the  section  under 
which  this  question  arises;  and  I  am  free  to- 
acknowledge  that  the  collocation  of  the  sub- 
jects for  which  it  provides  has  made  an  irre- 
sistible impression  upon  my  mind,  much  strong- 
er, I  am  persuaded,  than  I  can  find  language- 
to  communicate  to  the  minds  of  others. 

It  declares,  that  "no  state  shall  coin  money,, 
emit  bills  of  credit,  make  anything  but  gold 
and  silver  coin  a  tender  in  payment  of  debts."* 
These  prohibitions,  aasot^ated  with  tbe  powers 
granted  to  Congress  "to  coin  money,  and  to 
regulate  the  value  thereof,  and  of  foreign  coin,"' 
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moot  obviously  constitute  members  of  the  same 
family,  being  upon  the  same  subject,' and  gov- 
erned by  the  same  policy. 

This  policy  was  to  provide  a  fixed  and  uni- 
form standard  of  value  throu^out  liie  United 
States,  by  which  the  commercial  and  other 
dealings  between  the  citizens  thereof,  or  be- 
tween them  and  foreigners,  as  well  aa  the  mon- 
eyed transactions  of  the  government,  should  be 
regulated.  For  it  might  well  be  asked,  why 
vest  in  Congress  the  power  to  establish  a  uni- 
form standard  of  value  hy  the  means  pointed 
out,  if  the  states  might  use  the  same  means, 
Uid  thus  defeat  the  uniformity  of  the  stan- 
'dard,  and,  consequently,  the  standard  itselfT 
And  why  establish  a  standard  at  all,  for  the 
government  of  the  various  contracts  which 
might  be  entered  into,  if  those  contracts  might 
afterwards  be  discharged  by  a  different  stand- 
ard, or  by  that  which  is  not  money,  under  the 
authority  of  state  tender  lawsT  It  is  obvious, 
therefore,  tliat  these  prohibitions,  in  the  10th 
scMition,  are  entirely  homogeneous,  and  are  es- 
sential to  the  establishment  of  a  uniform 
standard  of  value,  in  the  formation  and  dis- 
charge of  contracts.  It  ia  for  this  reason,  in- 
dependent of  the  general  phraseology  which  is 
employed,  that  the  prohibition,  in  regard  to 
state  tender  laws,  will  admit  of  no  construc- 
tion which  would  confine  it  to  state  laws  which 
have  a  retrospective  operation. 
2S6*]  *The  next  class  of  prohibitions  con- 
tained in  this  section  consists  of  bills  of  at- 
tainder, ex  post  facto  laws,  and  laws  impair- 
ing the  obligation  of  contracts. 

Here,  too,  we  observe,  as  I  think,  members  of 
the  same  family  brought  together  in  the  most 
intimate  connection  with  each  other.  The 
states  are  forbidden  to  pass  any  bill  of  at- 
tainder or  ex  post  facto  law,  by  which  a  man 
shall  be  punished  criminally  or  penally,  by  loss 
of  life,  of  his  liberty,  property,  or  reputation, 
for  an  act  which,  at  the  time  of  its  commission, 
violated  no  existing  law  of  the  land.  Why  did 
the  authors  of  the  constitution  turn  their  at- 
tention to  this  subject,  which,  at  the  first  blush, 
would  appear  to  be  peculiarly  fit  to  be  left  to 
the  discretion  of  thtwe  who  have  the  police  and 
good  government  -of  the  state  under  their  man- 
agement  and  control!  The  only  answer  to  be 
given  is,  because  laws  of  this  character  are 
oppresstve,  unjust,  and  tyrannical;  and,  as 
such,  are  condemned  by  the  universal  sentence 
of  civilized  man.  The  injustice  and  tyranny 
which  characterizes  ex  post  facto  laws,  consists 
altogether  in  their  retrospective  operation, 
which  applies  with  equal  force,  although  not 
exclusively,  to  bills  of  attainder. 

But  if  it  was  deemed  wise  and  proper  to  pro- 
hibit state  legislation  as  to  retrospective  laws, 
which  concern,  almost  exclusively,  the  citizens 
and  inhabitants  of  the  particular  state  in  which 
this  legislation  takes  place,  how  much  more  did 
it  concern  the  private  and  political  interests  of 
the  citizens  of  all  the  states,  in  their  commer- 
cial and  ordinary  intercourse  with  each  other, 
that  the  same  prohibition  should  be  extended 
civilly  to  the  contracts  which  they  might  enter 
Intot 

If  it  were  proper  to  prohibit  a  state  legisla- 
ture to  pass  a  retrospective  law  which  should 
take  from  the  pocket  of  one  of  its  own  citizens 
a  single  dollar,  as  a  punishment  for  an  act 
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which  was  innocent  at  the  time  it  was  com- 
mitted, how  much  more  proper  was  it  to  pro- 
hibit laws  of  the  same  character  precisely 
which  miAt  deprive  the  citizens  of  other 
states,  and  foreigners,  as  well  as  citizens  of  the 
same  state,  of  thousands  to  which,  by  their 
contracts,  they  were  justly  entitled,  and  whidi 
they  might  possibly  have  realized  but  for  sudt 
state  interference?  How  natural,  then,  was  it, 
under  the  •influence  of  these  considera-  ["287 
tions,  to  interdict  similar  legislation  in  regard 
to  contracts,  by  providing  that  no  state  shall 
pass  laws  impairing  the  obligation  of  past  con- 
tracts? It  is  true  that  the  two  first  of  these 
prohibitions  apply  to  laws  of  a  criminal,  and 
the  last  two  laws  of  a  civil  character;  but  if  I 
am  correct  in  my  view  of  the  spirit  and  mo- 
tives of  these  prohibitions,  they  agree  in  the 
principle  which  suggested  them.  They  are 
founded  u^n  the  same  reason,  and  the  appli- 
cation of  it  is  at  least  as  strong  to  the  lart 
as  it  is  to  the  two  first  prohibitions. 

But  these  reasons  are  altogether  inapplicable 
to  laws  of  a  prospective  cluiracter.  There  is 
nothing  unjust  or  tyrannical  in  punishing  of- 
fenses prohibited  by  law,  and  committed  in 
violation  of  that  law.  '  Nor  can  it  be  unjust  or 
oppressive  to  declare  by  law  that  contracts 
subsequently  entered  into  may  be  dischai^ed 
in  a  way  different  from  that  which  the  parties 
have  provided,  but  which  thej  know,  or  may 
know,  are  liable,  under  certain  circumstances, 
to  be  discharged  in  a  manner  contrary  to  the 
provisions  of  their  contract. 

Thinking,  as  I  have  always  done,  that  the 
power  to  pass  bankrupt  laws  was  intended  by 
the  authors  of  the  constitution  to  be  exclusive 
in  Congress,  or,  at  least,  that  they  expected  the 
power  vested  in  that  body  would  be  exercised 
BO  as  effectually  to  prevent  its  exerdse  by  the 
states,  it  is  the  more  probable  that,  in  refer- 
ence to  all  other  interferences  of  the  state  leg- 
islatures upon  the  subject  of  contracts,  retro- 
spective laws  were  alone  in  the  contemplation 
of  the  convention. 

In  the  construction  of  this  clause  of  the  tenth 
section  of  the  constitution,  one  of  the  counsel 
for  the  defendant  supposed  himself  at  liberty  so 
to  transpose  the  provisions  contained  in  it  as  to 
place  the  prohibition  to  pass  laws  impairing  the 
obligation  of  contracts  in  juxtaposition  with 
the  other  prohibition  to  pass  laws  making  any- 
thing but  gold  and  silver  coin  a  tender  in  pay- 
ment of  debts,  inasmuch  as  the  two  provi8i<»s 
relate  to  the  subject  of  contracts. 

That  the  derangement  of  the  words,  and  eve» 
sentences  of  a  law,  may  sometimes  be  tolerated, 
in  order  to  arrive  at  the  apparent  meaning 
of  the  legislature,  to  be  gathered  Avm  other 
*parts,  or  from  the  entire  scope  of  the  [*SSS 
law,  I  shall  not  deny.  But  I  should  deem  It  a 
very  hazardous  rule  to  adopt  in  the  eonstrae- 
tion  of  an  instrument  so  maturely  contidered  as 
this  constitution  was  by  the  enlightened  sutcs- 
men  who  framed  it,  and  so  severely  examined 
and  criticised  by  its  opponents  in  the  numeroos 
state  conventions  wluch  finally  adopted  it.  And 
if,  by  the  construction  of  this  sentence,  ar- 
ranged as  it  is,  or  as  the  learned  counsel  woald 
have  it  to  be,  it  could  have  been  made  out  that 
the  power  to  pass  prospective  laws,  affecting 
contracts,  was  denied  to  the  states,  it  is  most 
wonderful  that  not  one  voice  was  raised  againat 
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^he  proriaion,  in  any  of  tlicme  conventloiu,  b; 
"the  jealous  advocates  of  state  rights,  nor  even 
an  amendment  proposed,  to  explain  the  clause, 
4ind  to  exclude  a  construction  'which  trenches 
so  extensively  upon  the  sphere  of  state  legisla- 
tion. 

But,  although  the  transposition  which  is  con- 
tended for  ma;^  be  tolerated  in  cases  where  the 
obvious  intention  of  the  legislature  can  in  no 
•other  way  be  fulfilled,  it  can  never  be  admitted 
in  those  where  consistent  meaning  can  be  g^ven 
to  the  whole  clause  as  its  authors  thought 
proper  to  arrange  it,  and  where  the  only  doubt 
IS,  whether  the  construction  which  the  transpo- 
-sition  countenances,  or  that  which  results  from 
tne  reading  which  the  le^lature  has  thought 
proper  to  adopt,  is  most  likely  to  fulfil  the  sup- 
posed intention  of  the  legislature.  Now,  al- 
though it  is  true  that  the  prohibition  to  pass 
tender  laws  of  a  particular  description,  and 
laws  impairing  the  obligation  of  contracts,  re- 
late, both  of  them,  to  contracts,  yet  the  princi- 
ple which  governs  each  of  them,  clearly  to  be 
inferred  from  the  subjects  with  which  they 
fltand  associated,  is  altogether  different ;  that  of 
the  first  forming  part  of  a  system  for  fixing  a 
uniform  standard  of  value,  and,  of  the  'mat, 
"being  founded  on  a  denunciation  of  retrospect- 
ive laws.  It  is,  therefore,  the  safest  course,  in 
iny  humble  opinion,  to  construe  this  clause  of 
the  section  accoiding  to  the  arrangement  which 
the  convention  has  thought  proper  to  make  of 
its  difi'erent  provisions.  To  insist  upon  a 
transposition,  with  a  view  to  warrant  one 
construction  rather  than  the  other,  falls  little 
short,  in  my  o]^nioa,  of  ft  begging  of  the  whole 
question  in  controversy. 

'But  why,  it  has  been  asked,  forbid 
the  states  to  pass  laws  making  anything  but 
gold  and  silver  coin  a  tender  in  payment  of 
debts,  contracted  subsequent,  as  well  as  prior, 
to  the  law  which  authorizes  it;  and  yet  confine 
the  prohibition  to  pass  laws  impairing  the  obli- 
gation of  contracts  to  past  contracts,  or  in 
«ther  words,  to  future  bankrupt  laws,  when  the 
consequence  resulting  from  each  is  the  lame, 
the  latter  being  considered  by  the  counsel  as 
being,  in  truth,  nothing  less  than  tender  laws 
in  disguise. 

An  answer  to  this  question  has,  in  part,  been 
anticipated  by  some  of  the  preceding  observa- 
tions. The  power  to  pass  bankrupt  laws  hav- 
ing been  vested  in  Congress,  either  as  an  ex- 
olusive  power,  or  under  the  belief  that  it  wonld 
certainly  be  exercised,  it  is  highly  probable 
that  state  legislation  upon  that  subject  was  not 
within  the  contemplation  of  the  convention ; 
or,  if  it  was,  it  is  quite  unlikely  that  the  exer- 
cise of  the  power  by  the  state  legislatures  would 
have  been  prohibited  by  the  use  of  terms  which, 
I  have  endeavored  to  show,  are  inapplicable  to 
laws  intended  to  operate  prospectively.  For 
bad  the  prohibition  been  to  pass  laws  impairing 
contracts,  instead  of  the  obligation  of  contracts, 
I  admit  that  it  would  have  borne  the  construc- 
tion which  is  contended  for,  since  it  is  clear 
that  the  agreement  of  the  parties  in  the  first 
case,  would  be  impaired  as  much  by  a  prior  as 
it  would  be  by  a  subsequent  bankrupt  law.  It 
has,  besides,  been  attempted  to  be  shown,  that 
the  limited  restriction  upon  state  legislation, 
imposed  by  the  former  prohibition,  might  be 
submitted  to  by  the  states,  whilst  the  extensive 
•  li.  ed. 


operation  of  the  latter  would  have  hazarded,  to 

say  the  least  of  it,  the  adoption  of  the  constitu- 
tion by  the  state  conventions. 

But  an  answer,  stilt  more  satisfactory  to  my 
mind,  is  this:  Tender  laws,  of  the  description 
stated  in  this  section,  are  always  unjust;  and, 
where  there  is  an  existing  bankrupt  law  at  the 
time  the  contract  is  made,  they  can  seldom  be 
usefnl  to  the  honest  debtor.  They  violate  the 
agreement  of  the  parties  to  it,  without  tiie  sem- 
blance of  an  apology  for  the  measure,  since 
they  operate  to  discharge  the  debtor  from  his 
undertaking,  upon  terms  variant  from  those 
by  which  he  bound  himself,  to  the  injury  of 
the  creditor,  and  unsupported,  *in  many  [*270 
cases,  by  the  plea  of  necessity.  They  extend 
relief  to  the  opulent  debtor,  who  does  not  stand 
in  need  of  it;  as  well  as  to  the  one  who  is,  by 
inisfortuhes,  often  unavoidable,  reduced  to  pov- 
erty, and  disabled  from  complying  with  his  en- 
gagements. In  relation  to  subsequent  contracts, 
they  are  unjust  when  extended  to  the  former 
class  of  debtors,  and  useless  to  the  second, 
since  they  may  be  relieved  by  conforming  to 
the  requisitions  of  the  state  bankrupt  law, 
where  there  is  one.  Being  discharged  by  this 
law  from  all  his  antecedent  debts,  and  having 
his  future  acquisitions  secured  to  him,  an  op- 
portunity is  afi'orded  him  to  become  once  more 
a  useful  member  of  society. 

If  this  view  of  the  subject  be  correct,  it 
will  be  difficult  to  prove  that  a  prospective 
bankrupt  law  resembles  in  any  of  its  features, 
a  law  which  should  make  anything  but  gold 
and  silver  coin  a  tender  in  payment  of  debts. 

I  shall  now  conclude  this  opinion,  1^  repeat-'^ 
ing  the  acknowledgment  which  candor  com- 
pelled me  to  make  in  its  commencement,  that 
the  question  which  I  have  been  examining  is 
involved  in  difficulty  and  doubt.  But  if  I  could 
rest  my  opinion  in  favor  of  the  constitutionality 
of  the  law  on  which  the  question  arises,  on  no 
other  ground  than  this  doubt  so  felt  and  ac- 
knowledged, that  alone  would,  in  my  estima- 
tion, be  a  satisfaetory  vindication  of  it.  It  is 
but  a  decent  respect  due  to  the  wisdom,  the  in- 
tegrity, and  the  patriotism  of  the  legislative 
body,  by  which  any  law  ia  passed,  to  presume 
in  favor  of  its  validity,  until  its  violation  of  the 
constitution  is  proved  beyond  all  reasonable 
doubt.  This  baa  always  t>een  the  language  of 
this  court,  when  that  subject  has  called  for  its 
decision;  and  I  know  that  it  expresses  the 
honest  sentiments  of  each  and  every  member 
of  this  bench.  I  am  perfectly  satisfied  that  it 
is  entertained  1^  those  of  them  from  whom  It 
is  the  misfortune  of  the  majority  of  the  court 
to  differ  on  the  present  occasion,  and  that  they 
feel  no  reasonable  doubt  of  the  correctness  of 
the  conclusion  to  which  their  best  judgment 
has  conducted  them. 

My  opinion  is,  that  the  judgment  of  the  court 
below  ought  to  be  reversed,  and  Judgment 
given  for  the  plaintiff  in  error. 

'Mr.  Justice  Johnson.  This  suit  was  [*971 
instituted  in  Ixuisiana,  in  the  Circuit  Court  of 
the  United  States,  by  Saunders,  the  defendant 
here,  against  Ogden,  upon  certain  bills  of  ex- 
change. Ogden,  the  defendant  there,  pleads, 
in  bar  to  ttte  action,  a  discharge  obtained,  in 
due  form  of  law,  from  the  courts  of  the  state 
of  New  York,  which  discharge  purports  to  re- 
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lease  htm  from  all  debts  and  demands  existing 
against  him  on  a  specified  day.  This  demand 
{•  one  of  that  description,  and  the  act  under 
which  the  discharge  was  obtained,  was  the  act 
of  New  York  of  1801,  •  date  long  prior  to  that 
of  the  cause' of  action  on  which  this  suit  was 
Instituted.  The  discharge  is  set  forth  in  the 
plea,  and  represents  Ogden  as  "an  insolvent 
debtor,  being,  on  the  da^  and  ^ear  thereinaf- 
ter mentioned,  in  prison,  in  the  city  and  county 
of  New  York,  on  execution  iBsued  against  him 
on  some  civil  action,"  etc  It  does  not  appear 
that  maj  suit  had  ever  been  instituted  against 
him  by  this  party,  or  on  this  cause  of  ution, 
prior  to  the  present.  The  cause  below  was 
dedded  upon  a  speeiftl  vordiet,  in  which  the 
jury  find, 

let.  That  the  acceptance  of  the  bills  on  which 
the  action  was  instituted,  was  made  by  Ogden, 
in  the  city  of  New  York,  on  the  days  they  sev- 
erally bear  date,  the  said  defendant  then  resid- 
ing in  the  city  of  New  York,  and  continuing 
to  reside  there  until  a  day  not  specified. 

2d.  That  under  the  laws  of  the  state  of  New 
York,  in  such  case  provided,  and  referred  to  in 
the  discharge  (whicn  laws  are  specially  found, 
etc.,  meaning  the  state  law  of  1801),  applica- 
tion was  made  for,  and  the  defendant  obtained, 
the  discharge  hereunto  annexed. 

3d.  That,  by  the  laws  of  New  York,  actions 
on  bills  of  exchange,  and  acceptances  thereof, 
are  limited  to  the  term  of  six  years ;  and, 

4th.  That  at  the  time  the  said  bills  were 
drawn  and  accepted,  the  drawee  and  drawer  of 
the  same,  were  residents  and  citizens  of  the 
state  of  Kentucky. 

On  this  state  of  facts  the  court  below  gave 
judgment  against  Ogden,  the  discharged  debtor. 

We  are  not  in  possession  of  the  grounds  of 
th^  dedsion  below;  and  it  has  been  argued 
heire,  as  having  been  given  upon  the  general 
-nnllity  of  the  discharge,  on  the  ground  of  its 
Unconstitutionality.  But,  it  is  obvious  that  it 
272*]  might  also  have  *proceeded  upon  the 
ground  of  its  nullity  as  to  citizens  of  other 
states,  who  have  never,  by  any  act  of  their  own, 
submitted  themselves  to  the  lex  fori  of  the 
state  that  gives  the  discharge — considering  the 
right  given  by  the  constitution  to  go  into  the 
courts  of  the  United  States  upon  any  contracts, 
whatever  be  their  lex  loci,  as  modifying  and 
limiting  the  general  power  which  states  are 
acknowledged  to  possess  over  contracts  formed 
under  control  of  their  peculiar  laws. 

This  question,  however,  has  not  been  argued, 
and  must  not  now  be  considered  as  disposed  of 
by  this  decision. 

The  abstract  question  of  the  general  power 
of  the  states  to  pass  laws  for  the  i^lief  of  in- 
solvent debtors,  will  be  alone  considered.  And 
here,  in  order  to  ascertain  with  precision  what 
we  are  to  decide,  it  is  first  proper  to  consider 
what  this  court  has  already  decided  on  this  sub- 
ject. And  this  brings  under  review  the  two 
cases  of  Sturges  v.  Crowninshield,  and  M'Millan 
V.  M'Neill,  adjudged  in  the  year  1819,  and  con- 
tained in  the  4tn  vol.  of  the  reports.  If  the 
marginal  note  to  the  report,  or  summary  of  the 
effect  of  l^e  case  of  M'Millan  t.  MNeill,  pre- 
sented a  correct  view  of  the  repo^  of  that  de* 
dsion,  it  is  obvious,  that  there  would  remain 
Tery  little,  if  anything,  for  this  court  to  decide. 
But  by  comparing  the  note  of  the  reporter  with 
eae 


•the  tacts  of  the  case,  it  will  be  found  that  there 
is  a  generality  of  expression  admitted  into  the 
former,  which  the  case  itself  does  not  justify. 
The  principle  recognized  and  affirmed  in  M'BGl- 
lan  T.  M'^ieill,  is  one  of  universal  law,  and  so 
obvious  and  incontestable  that  it  need  be  only 
understood  to  be  assented  to.  It  is  nothing 
more  than  this,  "that  insolvent  laws  have  no 
extraterritorial  operation  upon  the  contracts  of 
other  states;  that  the  principle  is  applicable  bs 
well  to  the  discharges  given  under  the  laws  of 
the  states,  as  of  foreign  countries;  ond  that  tb« 
anterior  or  posterior  character  of  the  law  onder 
which  the  mscharge  is  given,  with  reference  to 
the  date  of  the  contract,  makes  no  discrimint- 
tion  in  the  application  of  that  principle." 

The  report  of  the  case  of  Sturges  v.  CrowniB- 
shield  needs  also  some  explanation.  The  court 
was,  in  that  case,  greatly  divided  in  their  views 
of  the  doctrine,  and  the  judgment  partakes 
as  much  of  a  compromise,  as  of  a  legal  adjudi- 
cation. *The  minority  thought  it  better  [*S7S 
to  yield  something  than  risk  the  whole.  And, 
although  their  course  of  reasoning  led  them  to 
the  general  maintenance  of  the  state  power  over 
the  subject,  controlled  and  limited  alone  bv  the 
oath  administered  to  all  their  public  fiinctioD- 
ariea  to  maintain  the  constitution  of  the  United 
States,  yet,  as  denying  the  pow.er  to  act  upon 
anterior  contracts,  could  do  no  harm,  but,  in 
fact,  imposed  a  restriction  conceived  in  the 
true  spirit  of  the  constitution,  they  were  sstia- 
fied  to  acquiesce  in  ,it,  provided  the  decision 
were  so  guarded  as  to  secure  the  power  over 
posterior  contracts,  as  well  from  the  positire 
terms  of  the  adjudication,  as  from  inferences 
deducible  from  the  reasoning  of  the  court. 

The  case  of  Sturges  v.  Crowninshield,  then, 
must,  in  its  authority,  be  limited  to  the  ternu 
of  the  certificate,  and  that  certificate  affirms 
two  propositions. 

1.  That  a  state  has  authority  to  pass  a  bank- 
rupt law,  provided  such  law  does  not  im}»ir 
the  obligation  of  contracts  within  the  meaning 
of  the  constitution,  and  provided  there  be  bo 
act  of  Congress  in  force  to  establish  a  unifonn 
system  of  bankruptcy,  oonfiicting  with  snch 
law, 

2.  That  a  law  of  this  description,  acting 
upon  prior  contracts,  is  a  law  impairing  the 
obligation  of  contracts  within  the  meaning  tt 
the  constitution. 

Whatever  inferences  or  whatever  doctrine* 
the  opinion  of  the  court  in  that  case  may  seem 
to  support,  the  concluding  words  of  that  opin- 
ion were  intended  to  control  and  to  confine  the 
authority  of  the  adjudication  to  the  limits  of 
the  certificate. 

I  should  therefore  have  supposed  that  the 
question  of  exclusive  power  in  Congress  to 
pass  a  bankrupt  law  was  not  now  open;  but  it 
nas  been  often  glanced  at  in  ailment,  and  I 
have  no  objection  to  express  my  individuti 
opinion  upon  it.  Not  having  recorded  my 
views  on  this  point  in  the  case  of  Crownin- 
shield, I  avail  myself  of  this  occasion  to  do  so. 

So  far,  then,  am  I  from  admitting  that  the 
constitution  affords  any  ground  for  this  doc- 
trine, that  I  never  had  a  doubt,  that  the  lead- 
ing object  of  the  constitution  was  to  bring  in 
aid  of  the  states  a  power  over  this  subject 
which  their  individual  powers  never  could  at- 
tain to;  so  far  from  limiting,  modifying,  and 
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374*]  ^attenuating  legislative  power  in  its 
known  and  ordinary  exercise  in  favor  of  un- 
fortunate debtors,  that  its  sole  object  was  to 
extend  and  perfect  it,  as  far  as  the  combined 
powers  of  the  states,  represented  by  the  gen- 
eral government,  could  extend  it.  Without 
tliat  provision,  no  power  would  have  existed 
that  could  extend  a  discbarge  beyond  the  limits 
of  the  state  in  which  it  was  given,  but  with 
that  provision  it  mig^t  be  made  eo-exteosive 
with  the  United  States.  This  was  conducing 
to  one  of  the  great  ends  of  the  constitution,  one 
which  it  never  loses  sight  of  in  any  of  its  pro- 
visions— ^that  of  making  an  American  citizen  as 
free  in  one  state  as  he  was  in  another.  And 
when  we  are  told  that  this  instrument  is  to  be 
construed  with  a  view  to  its  federative  objects, 
I  reply  that  this  view  alone  of  the  subject  is,  in 
mceordiutee  with  its  federative  character. 

Another  object  in  perfect  accordance  with 
this,  may  have  been  that  of  exercising  a  salu- 
tary control  over  the  power  of  the  statM,  when- 
ever that  power  should  be  exercised  without 
due  regard  to  the  fair  exercise  of  distributive 
justice.  The  general  tendency  of  the  legisla- 
tion of  the  states  at  that  time  to  favor  the  debt- 
or, was  a  consideration  which  entered  deeply 
into  many  of  the  provisions  of  the  constitution. 
And  as  the  power  of  the  states  over  the  law  of 
their  respective  forums  remained  untouched 
by  any  other  provision  of  the  constitution; 
when  vesting  in  Congress  the  power  to  pass  a 
bankrupt  law,  it  was  worthy  of  the  wisdom  of 
the  convention  to  add  to  it  the  power  to  make 
that  system  uniform  and  universal.  Yet,  on 
this  subject,  the  use  of  the  term  "uniform,"  in- 
stead of  general,  may  well  raise  a  doubt  wheth- 
er  it  meant  more  than  that  such  a  law  should 
not  be  partial,  hut  have  an  equal  and  uniform 
application  in  every  part  of  the  Union.  This  is 
in  perfect  accordance  with  the  spirit  in  which 
various  other  provisiona  of  the  constitution  are 
conceived. 

For  these  two  objects  there  appears  to  have 
been  much  reason  for  vesting  this  power  in 
Congress;  but  for  extending  to  the  grant  the 
effect  of  exclnsiveness  over  the  power  of  the 
states,  appears  to  me  not  only  without  reason, 
but  to  be  repelled  by  weighty  considerations. 

1.  There  is  nothing  which,  on  the  face  of  the 
constitution,  bears  the  semblance  of  direct  pro- 
27  5"]  hibition  on  the  states  to  •exercise  this 
power;  and  it  would  seem  strange  that,  if  such 
a  prohibition  had  been  in  the  contemplation  of 
the  convention,  when  appropriating  an  entire 
section  to  the  enumeration  of  prohibitions  on 
the  states,  they  had  forgotten  this,  if  they  bad 
intended  to  enact  it. 

The  antithetical  language  adopted  in  that 
section,  as  to  every  other  subject  to  whioh  the 
power  of  Congress  had  been  previously  extend- 
ed, affords  a  strong  reason  to  conclude  that 
some  direct  and  express  allusion  to  the  power 
to  pass  a  bankrupt  law  would  have  been  here 
Inserted  also,  if  they  bad  not  intended  that  this 
power  should  be  eononrrently,  or.  at  least,  sub- 
ordinately  exercised  by  the  states.  It  cannot 
be  correct  reasoning,  to  rely  upon  this  fact  as 
a  ground  to  infer  that  the  prohibition  must  be 
found  in  some  provision  not  having  that  anti- 
thetical character,  since  this  supposes  an  inten- 1 
tion  to  innert  the  prohibition,  which  intention 
can  only  be  aaanmed.  Hm  mniasion  li  a  jnat 
•  Ij.  ed. 


reason  for  forming  no  other  conclnsion  than 
that  it  was  purposely  omitted.  But, 

2.  It  is  insisted,  that,  though  not  express,  tho 

grohibition  is  to  be  inferred  from  the  grant  to 
ongress  to  establish  uniform  laws  on  the  sub- 
ject of  bankruptcies  throughout  the  United 
States;  and  that  this  grant,  standing  in  connec- 
tion with  that  to  establish  an  uniform  rule  of 
natnralizatitm,  which  is,  in  Its  nature,  exclu- 
sive, must  receive  a  similar  construction. 

There  are  many  answers  to  be  |fven  to  this 
argument ;  and  the  first  is,  that  a  mere  grant  of 
a  state  power  does  not,  in  itself,  necessarily  im- 
ply an  abandonment  or  relinquishment  of  the 
power  granted,  or  we  should  be  involved  in 
the  absurdity  of  denying  to  the  states  the  power 
of  taxation,  and  sundry  other  powers  ceded  to 
the  general  government.  But  much  less  can 
such  a  consequence  follow  from  vesting  in  the 
general  government  a  power  which  no  state 
possessed,  and  which,  all  of  them  combined, 
could  not  exercise  to  meet  the  end  proposed  in 
the  constitution.  For,  if  every  state  in  the 
Union  were  to  pass  a  bankrupt  law  in  the  same 
unvarying  words,  although  this  would,  un- 
doubtedly, be  an  uniform  system  of  bank- 
ruptcy in  its  literal  sense,  it  would  be  very  far 
from  answering  the  grant  to  Congress.  There 
would  still  need  some  act  of  Congress,  or  some 
treaty  *under  sanction  of  an  act  of  Con-  f*a76 
gress,  to  ^ve  discharges  in  one  state  a  full 
operation  in  the  other.  Thus,  then,  the  infer- 
ence which  we  are  called  upon  to  make,  will 
be  found  not  to  rest  upon  any  actual  cession 
of  state  power,  but  upon  the  creation  of  a  new 
power  which  no  state  evor  pretended  to  pos- 
sess; a  powbr  which,  .so  far  from  necessurily 
diminishing,  or  impairing  the  state  power  over 
the  subject,  might  find  its  full  exercise  in  sim- 
ply recognizing  as  valid,  in  every  state,  all  dis- 
charges which  shall  be  honestly  obtained  under 
the  existing  laws  of  any  state. 

Again;  the  inference  proposed  to  be  deduced 
from  this  grant  to  Congress,  will  be  found 
much  broader  than  the  principle  in  which  the 
dedueticu  is  claimed.  For,  in  this,  as  in  many 
other  instane«  in  the  constitution,  the  grant 
implies  only  the-right  to  assume  and  exercise  a 
power  over  the  subject.  Why,  then,  should 
the  state  powers  oeaae 'before  Congress  shall 
have  acted  upon  the  subject?  or  why  should 
that  be  converted  into  a  present  and  absolute 
relinquishment  of  power,  which  is,  in  its  na- 
ture, merely  potential,  and  dependent  on  the 
discretion  of  Congress  whether,  and  when,  to 
enter  on  the  exerase  of  a  power  that  may  su- 
persede  itt 

Let  any  one  turn  his  eye  back  to  the  time 
when  thi»  grant  was  made,  and  say  if  the  situa- 
tion of  the  people  admitted  of  an  abandonment 
of  a  power  so  familiar  to  the  jurisprudence  of 
every  state ;  so  universally  sustained  in  its  rea- 
sonable exerdae,  by  the  opinion  and  practice 
of  mankind,  and  so  vitally  important  to  a  peo- 
ple overwhelmed  in  debt,  and  ui^d  to  enter- 
prise by  the  activity  of  mind  that  is  generated 
by  revolutions  and  free  governments. 

I  will  with  confidence  affirm,  that  the  con- 
stitution had  never  been  adopted,  had  it  then 
been  imagined  that  this  question  would  ever 
have  been  made^  or  that  the  exercise  of  this 
power  in  the  states  should  ever  have  depended 
upon  the  views  of  the  tribunals  to  which  that 
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constitution  was  about  to  give  existence.  Tlie 
argument  proposed  to  be  drawn  from  a  com- 
parison of  this  power  witli  that  of  Congress 
over  naturalization,  is  not  a  fair  one,  for  the 
cases  are  not  parallel;  and  if  they  were,  it  is  by 
no  means  settled  that  the  states  would  have 
277*]  been  precluded  from  this  power,  "if 
Congress  had  not  assumed  it.  But,  admitting, 
argumrnti  gratia,  that  they  would,  still  there 
are  considerations  bearing  upon  the  one  power, 
which  linve  no  application  to  the  other.  Our 
foreign  intercourse  being  exclusively  commit- 
ted to  the  general  goremment,  it  ia  peculiarly 
their  province  to  determine  who  are  entitled  to 
the  privileges  of  American  citizens,  and  the 
protection  of  the  American  government.  And 
'the  dtizens  of  any  one  state  being  entitled  by 
the  constitution  to  enjoy  the  rights  of  citizen- 
ship in  every  other  state,  that  fact  creates  an 
interest  in  this  particular  in  each  other's  acts, 
which  doea  not  exist  with  regard  to  their  banic- 
mpt  laws;  since  state  acts  of  naturalization 
would  thus  be  extraterritorial  in  their  opera- 
tion, and  have  an  influence  on  the  miMt  vital 
interests  of  other  states. 

On  these  grounds,  state  laws  of  naturaliza- 
tion may  be  brought  under  one  of  the  four 
heads  or  classes  of  powers  precluded  to  the 
states,  to  wit,  that  of  incompatibility;  and  on 
this  ground  alone,  if  any,  could  the  states  be 
debarred  from  exercising  this  power,  had  Con- 
gress not  proceeded  to  assume  it.  There  is, 
therefore,  nothing  in  that  argument. 

The  argument  deduced  from  the  commercial 
character  of  bankrupt  laws  is  still  more  unfor- 
tunate. It  is  but  necessary  to  follow  it  out, 
and  the  inference, '  if  any  dedueible  from  it, 
will  be  found  to  be  direct  and  conclusive  in 
favor  of  the  state  rights  over  this  subject.  For 
If,  in  consideration  of  the  power  vested  in 
Congress  over  foreign  commerce,  and  the  com- 
merce between  the  states,  it  was  proper  to  vest 
a  power  over  bankruptcies  that  should  jpervade 
the  states,  it  would  seem,  that  by  leaving  the 
regulation  of  internal  mmmerce  in  the  power 
of  the  states,  it  became  equally  pn^r  to  leave 
the  exercise  of  this  power  wiuiin  their  own 
limits  unimpaired. 

With  regard  to  the  universal  understanding 
of  the  American  ^ple  on  this  subject,  there 
cannot  be  two  opinions.  If  ever  oontempora- 
neons  exposition,  and  the  clear  understanding  of 
the  contracting  parties,  or  of  the  legislating 
power  (it  is  no  matter  in  which  light  it  be  con- 
sidered), could  be  resorted  to  as  the  means  of 
expounding  an  instrument,  the  continuing  and 
unimpaired  existence  of  this  power  in  the  states 
oufrht  never  to  have  been  controverted.  Nor 
278*3  >^  controverted  "until  tl^  repeal  of 
the  bankrupt  act  of  1800,  or  until  a  state  of 
things  arose  in  which  the  means  of  compelling 
a  resort  to  the  exercise  of  this  power  by  the 
United  States  became  a  subject  of  much  inter- 
est. Previously  to  that  period,  the  states  re- 
mained in  the  peaceable  exercise  of  this  power, 
under  circumstances  entitled  to  great  considera- 
tion. In  every  state  in  the  Union  was  the  adop- 
tion of  the  constitution  resisted  by  men  of  the 
keenest  and  most  comprehensive  minds;  and  if 
an  argument,  such  as  this,  so  calculated  to 
fasten  on  the  minds  of  a  people,  jealous  to 
state  rights,  and  deeply  involved  in  debt,  could 
have  been  imagined,  it  never  would  have  es- 
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caped  them.  Yet  nowhere  does  H  appear  to 
have  been  thought  of;  and,  after  adopting  the 
constitution,  in  every  part  of  the  Union,  we 
find  the  very  framers  of  It  everywhere  among 
the  leading  men  in  public  life,  and  legislating 
or  adjudicating  under  the  most  solemn  oath  to 
maintain  the  constitution  of  the  United  States, 
yet  nowhere  imagining  that,  in  tlie  exercise  of 
this  power,  they  violated  their  oaths,  or  tran- 
scended their  rights.  Everywhere,  too  ttie 
principle  was  practically  acquiesced  in,  that 
taking  away  the  power  to  pass  a  law  on  a  par- 
ticular subject  was  equivalent  to  a  repeal  ti 
existing  laws  on  that  subje>!t.  Tet  in  no  in- 
stance was  it  contended  that  the  bankrupt  laws 
of  the  states  were  repealed,  while  those  on  nav- 
igation, commerce,  the  admiralty  jurisdiction, 
and  various  others,  were  at  once  abandoned 
without  the  formality  of  a  repeal.  With  re- 
gard to  their  bankrupt  or  insolvent  laws,  they 
went  on  carrying  them  into  effect  and  abrogat- 
ing, and  re-eiiacting  them,  without  a  doubt  ol 
their  full  and  unimpaired  power  over  the  sub- 
ject. Finally,  when  the  bankrupt  law  of  1800 
was  enacted,  the  only  power  that  seemed  in- 
terested in  denying  the  right  to  the  states, 
formally  pronounced  a  full  and  absolute  recog- 
nition of  that  right.  It  is  impossible  for  lan- 
guage to  be  mOre  full  and  explicit  on  the  sob- 
ject,  than  is  the  sixth  section  of  this  act  of  Con- 
gress. It  acknowledges  lx)th  the  validity  d 
existing  laws,  and  the  right  of  passing  future 
laws.  The  pratical  construction  given  by  that 
act  to  the  constitution  is  precisely  this,  that  it 
amounts  only  to  a  right  to  assume  the  power  to 
legislate  on  the  subject,  and,  therefore,  abro- 
gates or  suspends  the  existing  laws,  only  so  far 
as  they  may  "clash  with  the  provisions  [•a7t 
of  the  act  of  Congress.  This  construction  wu 
universally  acquiesced  in,  for  it  was  that  oa 
which  there  had  previously  prevailed  but  out 
opinion  fr<nn  the  date  of  the  constitution. 

Much  alarm  has  been  expressed  respecting 
the  inharmonious  operati<m  of  so  many  sys- 
tems, all  operating  at  the  same  time.  Bat  I 
must  say  that  I  cannot  discover  any  real  ground 
for  these  apprehensitHis.  Nothiof;  but  a  fu- 
ture operation  is  here  contended  for,  and  noth- 
ing is  easier  than  to  avoid  those  rocks  and 
qutcksan<te  which  are  visible  to  all.  Host  of 
the  dangers  are  imaginary,  for  the  interests  of 
each  community,  its  respect  for  the  opinion  of 
mankind,  and  a  remnant  of  moral  feeling  whi^ 
will  not  cease  to  operate  in  the  worst  of  times, 
will  always  present  important  barriers  against 
the  gross  violation  of  principle.  How  is  the 
general  government  itself  made  up,  but  of  tbs 
same  materials  which  separately  make  up  the 
governments  of  the  states  t 

It  is  a  very  important  fact,  and  calculated  t» 
dissipate  the  fears  of  those  who  seriously  ap- 
prehend danger  from  this  quarter,  that  the 
powers  assumed  and  exercised  by  the  states 
over  tliis  subject,  did  not  compose  any  part  of 
the  grounds  of  complaint  by  Great  Britaia, 
when  negotiating  with  our  government  on  the 
subject  of  violations  of  the  treaty  of  peaee. 
Nor  is  it  immaterial  as  an  historical  fa«t.  to 
show  the  evils  against  which  the  ctHutitntioa 
really  intended  to  provide  a  remedy.  Indeed, 
it  is  a  solecism  to  suppose  that  the  pennaaeat 
laws  of  any  government,  particularly  those 
which  relate  to  the  administration  of  jnstica 
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between  Individuals,  can  be  radically  unequal  or 
even  unwise.  It  is  scarcely  ever  so  in  despotic 
gnvemments;  much  lees  in  those  in  which  the 
good  of  the  whole  is  the  predominating  princi- 
pie.  The  danger  to  be  apprehended,  is  from 
temporary  prOTisioni  «id  desultory  legislation; 
and  this  seldom  has  a  view  to  future  contracts. 

At  all  events,  whatever  be  the  degree  of  evil 
to  be  produced  by  such  laws,  the  limits  of  its 
action  are  necessarily  confined  to  the  territory 
of  those  who  inflict  It.  The  ultimate  object  in 
denying  to  the  states  this  jKtwer,  would  seem 
to  be,  to  give  the  evil  a  wider  range,  if  it  be 
one,  by  extending  the  benefit  of  discharges  over 
880*J  the  whole  of  the  Union.  *But  it  is  im- 
possible to  suppose,  that  the  framers  of  the 
constitution  could  have  regarded  the  exercise 
of  this  power  as  an  evil  in  the  abstract,  else 
they  would  hardly  have  engrafted  it  upon  that 
instrument  which  was  to  become  the  great 
aaf^uard  of  public  justice  and  public  morals. 

And  had  they  been  so  jealous  of  the  exercise 
of  this  power  in  the  states,  it  is  not  credible 
that  they  would  have  left  unimpaired  those  un- 
questionable powers  over  the  administration  of 
justice  which  the  states  do  exercise,  and  which, 
m  their  immoral  exercise,  might  leave  to  the 
creditor  the  mere  shadow  of  justice.  The  debt- 
or's person,  no  one  doubts,  may  be  exempted 
from  execution.  But  there  is  high  precedent 
for  exempting  his  lands;  and  public  feeling 
would  fully  sustain  an  ^emption  of  his  slaves. 
What  la  to  prevent  the  extension  of  exemption, 
until  nothing  is  left  but  the  mere  mockery  of  a 
judgment,  without  the  means  of  enforcing  its 
satisfaction  T 

But  it  is  not  only  in  their  execution  laws, 
that  the  creditor  has  been  left  to  the  justice  and 
honor  of  the  states  foE  his  security.  Every  ju- 
diciary in  the  Union  owes  its  existence  to  some 
legislative  act;  what  is  to  prevent  a  rejwal  of 
that  act?  and  then,  what  becomes  of  his  rem- 
edy, if  he  has  not  access  to  the  courts  of  the 
Union  T  Or  what  is  to  pi«vent  the  extension 
of  the  right  to  imparl?  of  the  time  to  jrieadl  of 
the  interval  between  the  sittings  of  the  state 
courts  T  Where  is  the  remedy  against  all  thisT 
and  why  were  not  these  powers  taken  also  from 
the  states  if  they  could  not  be  trusted  with  the 
subordinate  and  incidental  power  here  denied 
them?  The  truth  ia,  the  convention  saw  all 
this,  and  saw  the  impoatibility  of  providing  an 
adequate  remedy  for  such  mischiefs,  if  it  was 
not  to  be  found  ultimately  in  the  wisdom  and 
virtue  <A  the  state  rulers,  under  the  salutary 
control  of  that  republican  form  of  government 
which  it  guarantees  to  every  state.  For  the 
foreigner  and  the  citizens  of  other  states,  it 
provides  the  safeguard  of  a  tribunal  which 
cannot  be  controlled  by  state  laws  in  the  appli- 
cation of  the  remedy;  and  for  the  protection  of 
all,  was  interposed  that  oath  which  it  requires 
to  be  administered  to  all  the  public  function- 
aries, as  well  of  the  states  as  the  United  States. 
It  may  be  called  the  ruling  principle  of  the 
281*]  'constitution  to  interfere,  as  little  as 
possible  between  the  citizen  and  bis  own  state 
government;  and  hence,  with  a  few  safeguards 
of  a  very  general  nature,  the  executive,  legis- 
lative and  judicial  functions  of  the  states  are 
left  as  they  were,  as  to  their  own  citizens,  and 
as  to  all  internal  concerns.  It  is  not  pretended 
that  this  dischann  oould  operate  upon  the 
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rights  of  the  citizens  of  any  other  state,  unless 
his  contract  was  entered  into  in  tlie  state  that 
gave  it,  or  unless  he  had  voluntarily  submitted 
himself  to  the  lex  fori  of  the  state  before  the 
discharge;  in  both  which  instances  he  is  sub- 
jected to  its  effects  by  bis  own  voluntary  act. 

For  tiiese  oonsiderations,  I  pronounce  the 
exclusive  power  of  Congress  over  the  belief  of 
insolvents  untenable,  and  the  dangers  appre* 
bended  from  the  contrary  doctrine  unreal. 

We  will  next  inquire  whether  the  states  are 
precluded  from  the  exercise  of  this  power  by 
that  clause  in  the  constitution  which  declares 
that  no  state  shall  "pass  any  hill  of  attainder, 
ex  post  foeto  law,  or  law  impairing  the  obliga- 
tion of  contracts.** 

This  law  of  the  state  of  New  York  is  supposed 
to  have  violated  the  obligation  of  a  contract, 
by  releasing  Ogden  from  a  debt  which  he  had 
not  satisfied;  and  the  decision  turns  upon  the 
question,  first,  in  what  constats  the  obligation 
of  a  contract?  and,  second,  whether  the  act 
of  New  York  will  amount  to  a  violation  of 
thxt  obUgation*  in  the  sense  of  the  oonstita- 
tion. 

The  first  of  these  questions  has  been  so  often 
examined  and  considered  in  this  and  other 
courts  of  the  United  States,  and  so  little  prog- 
ress has  yet  been  made  In  fixing  the  precise 
meaning  of  the  words  "obligation  of  a  con- 
tract," that  I  should  turn  in  despair  from  the 
inquiry,  were  I  not  convinced  that  the  difficul- 
ties tlH  question  presents  are  mostly  f  Mtitions , 
and  the  result  of  refinement  and  technicality  t 
or  of  attempts  at  definition  made  in  terms 
defective  both  in  predsion  and  comprehensive- 
ness.  Right  or  wrong,  I  come  to  my  eoneltt* 
sion  on  their  meaning,  as  applied  to  executory 
contracts,  the  subject  now  before  us,  by  a 
simple  and  short-handed  exposition. 

Right  and  obligation  are  considered  by  all 
ethiesl  writers  *as  correlaUve  terms:  [*2St 
Whaterw  I  by  my  eontraot-  ^re  another  a 
right  to  require  of  me,  I  by  that  act  lay  myself 
under  an  obligation  to  yield  or  bestow.  The 
obligations  of  every  contract  will  then  consist 
of  that  right  or  power  over  my  will  or  actions, 
which  I  by  my  contract,  confer  on  another. 
And  that  ri^ht  and  power  will  be  foimd  to  be 
measured  neither  by  moral  law  alone,  nor  uni- 
versal law  alone,  nor  by  the  laws  of  society 
alone,  but  by  a  combination  of  the  three — an 
operation  in  which  the  moral  law  is  explained 
and  applied  by  the  law  of -nature,  and  both 
modified  and  adapted  to  the  exigencies  of 
society  by  positive  law.  The  constitution  was 
framed  for  society,  and  an  advanoed  state  of 
society,  in  which  I  will  undertake  to  say  that 
all  the  contracts  of  men  receive  a  relative,  and 
not  a  positive  interpretation;  for  the  rights  df 
all  must  be  held  and  enjoyed  in  subservient^ 
to  the  good  of  the  whole.  The  state  oonstrues 
them,  the  state  applies  them,  tlie  state  oontrols 
them,  and  the  state  decides  how  far  tiie  social 
exercise  of  the  rights  they  give  us  over  each 
other  can  be  justly  asserted.  I  say  tlie  social 
exercise  of  these  rights,  because  in  a  state  of 
nature,  they  are  asserted  ova  a  fellow  creature, 
but  in  a  state  of  society  over  a  fellow  eitiseo. 
Yet,  it  is  worthy  of  observation,  how  elosely 
the  analogy  is  preserved  between  the  assertion 
of  these  rights  m  a  state  of  nature  ud  a  state 
of  society,  in  their  application  to  the  class  of 
contracts  under  orasideiation. 
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Two  men,  A  and  B,  baving  no  previous 
oonnection  with  each  other  (we  may  suppose 
them  even  of  hostile  nations) ,  are  thrown  upon 
a  desert  island.  The  firsts  having  liad  the  (pod 
fortune  to  procure  food,  bestows  a  part  of  it 
upon  the  other,  and  he  contracts  to  return  an 
equivalent  in  kind.  It  is  obvious  here,  that  B 
subjects  himself  to  something  more  than  the 
moral  obligation  of  his  contract,  and  that  the 
law  of  nature,  and  the  sense  of  mankind, 
would  justify  A  in  resorting  to  any  miani  in 
his  power  to  compel  a  compliance  with  this 
contract.  But  if  it  should  appear  that  B,  by 
sickness,  by  accident,  or  eireumstances  beyond 
human  control,  however  superinduced,  could 
not  possibly  comply  with  his  contract,  the 
decision  would  be  otherwise,  and  the  exercise 
of  compulsory  power  over  B  would  be  followed 
with  the  indignation  of  mankind.  He  has  car- 
38S*]  ried  the  power  conferred  *on  him  over 
the  will  or  actions  of  another  beyond  their 
legitimate  extent,  and  done  injustice  in  his 
turn.   "Summum  jus  est  summa  injuria." 

The  progress  of  parties,  from  the  initiation 
to  the  consummation  of  their  rights,  is  exactly 
parallel  to  this  in  a  state  of  society.  With  this 
difference,  that  in  the  concoction  of  their  con- 
tracts, they  are  controlled  by  the  laws  of  the 
society  of  which  they  are  members ;  and  for  the 
construction  and  enforcement  of  their  eon- 
'tracts,  they  rest  upon  the  functionaries  of  its 
government. '  They  can  enter  into  no  contract 
which  the  laws  of  that  community  forbid,  and 
the  validity  and  effect  of  their  contracts  is 
what  the  existing  laws  give  to  them.  The  rem- 
edy is  no  longer  retained  in  their  own  hands, 
but  surrendered  to  the  community,  to  a  power 
competent  to  do  justice,  and  bound  to  discharge 
towards  them  the  acknowled^d  duties  of  gov- 
ernment to  society,  according  to  received 
principles  of  equal  justice.  The  public  duty, 
m  this  respect,  is  the  substitute  for  that  right 
which  they  possessed  in  a  state  of  nature,  to 
enforce  a  fulfillment  of  contracts;  and  if,  even 
in  a  state  of  nature,  limits  were  prescribed  by 
the  reason  and  nature  of  things,  to  the  exercise 
of  individual  power  in  enacting  the  ful6Ilment 
of  contracts,  much  more  wiil  they  be  in  a  state 
of  society.  For  it  is  among  the  duties  of 
society  to  enforce  the  rights  of  humanity ;  and 
both  the  debtor  and  the  society  have  their 
interests  in  the  administration  of  justice,  and 
in  the  general  good;  interests  which  must  not 
be  swallowed  up  and  lost  sight  of  while  yield- 
ing attention  to  the  claim  of  the  creditor.  The 
debtor  may  plead  the  visitations  of  Providence, 
and  the  society  has  an  interest  in  preserving 
every  member  of  the  community  from  despond- 
ency—in relieving  him  from  a  hopeless  state  of 
prostration,  in  which  he  would  be  useless  to 
himself,  his  family,  and  the  community.  Wlien 
that  state  of  things  has  arrived  in  which  the 
community  has  fairly  and  fully  discharged  its 
duties  to  the  creditor,  and  in  which,  pursuing 
the  debtor  any  longer  would  destroy  the  one, 
without  benefitting  the  other,  must  always  be 
ft  question  to  be  determined  by  the  common 
guardian  of  the  rights  of  both;  and  in  this 
originates  the  power  exercised  by  governments 
284*]  in  favor  of  insolvents.  *It  grows  out 
of  the  administration  of  justice,  and  is  a  neoea- 
sary  appendage  to  it. 

There  was  a  time  when  a  different  idea 
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prevailed,  and  then  it  was  supposed  that  the 
riffhts  of  the  creditor  required  the  sale  of  the 
debtor,  and  his  family.  A  similar  notion  now 
prevails  on  the  coast  of  Africa,  and  is  often 
exercised  there  by  brute  force.  It  is  worthy 
only  of  the  country  in  which  it  now  exists, 
and  of  that  state  of  society  in  which  it  ones, 
originated  and  prevailed. 

"Les  non  cogit  ad  impossibilia,**  is  a  maxim 
applied  by  law  to  the  contracts  of  parties  in  a 
hundred  ways.  And  where  td  the  objection,  in 
a  moral  or  political  view,  to  applying  it  to  the 
exercise  of  the  power  to  relieve  insolventsT  It 
is  in  analogy  with  this  maxim,  that  the  power 
to  relieve  them  is  exercised;  and  if  it  nerer 
was  imagined,  that,  in  other  cases,  this  maxim 
violated  the  obligation  of  contracts,  I  see  no 
reason  why  the  fair,  ordinary,  and  reasonable 
exercise  of  it  in  this  instance,  should  be  sub- 
jected to  that  imputation. 

If  it  be  objected  to  these  views  of  the  subject, 
that  thpy  are  as  applicable  to  contracts  prior  to 
the  law,  as  to  those  posterior  to  it,  and,  there- 
fore, inconsistent  with  the  decision  in  the  case 
of  Sturges  v.  Crowninshield,  my  reply  is,  that  I 
think  this  no  objection  to  its  correctness.  I 
entertained  this  opinion  then,  and  have  seen 
no  reason  to  doubt  it  since.  But  if  applicable 
to  the  case  of  prior  debts,  multo  fortiori,  will  it 
be  so  to  those  contracted  subsequent  to  such  a 
law;  the  posterior  date  of  the  contract  removes 
all  doubt  of  its  being  in  the  fair  and  unexcep- 
tionable administration  of  justice  that  the  dis- 
charge is  awarded. 

I  must  not  be  understood  here  as  reasoning 
upon  the  assumption  that  the  remedy  is  grafted 
into  the  contract.  I  hold  the  doctrine  unten- 
able* and  infinitely  more  restrictive  on  stats 
power  than  the  doctrine  contended  for  by  the 
opposite  party.  Since,  if  the  remedy  enteis 
into  the  contract,  theft  the  states  lose  oil 
power  to  alter  their  laws  for  the  administration 
of  justice.  Yet,  I  freely  admit,  that  the  remedy 
enters  into  the  views  of  the  parties  wlien  con- 
tracting; that,  the  constitution  pledges  the 
states  to  every  creditor  for  the  full,  and  fair, 
and  candid  exercise  of  state  power  to  the 
"ends  of  justice,  according  to  its  ordi-  [*2S5 
nary  administration,  uninfluenced  by  views  to 
lighten,  or  lessen,  or  defer  the  obligation  to 
which  each  contract  fairly  and  legally  subjects 
the  individual  who  entars  into  it.  Whenever 
an  individual  enters  into  a  contract,  I  thini;  his 
assent  is  to  be  inferred,  to  abide  by  those  rules, 
in  the  administration  of  justice  which  belong 
to  the  jurisprudence  of  the  country  of  the 
contract.  And  when  compelled  to  pursue  his 
debtor  in  other  states,  be  is  equally,  bound  %d 
acquiesce  in  the  law  of  the  forum  to  which  he 
subjects  himself.  The  Jaw  of  the  contract 
remains  the  same  everywhere,  and  it  will  be 
the  same  in  every  tribunal;  but  the  remedy 
necessarily  varies,  and  with  it  the  effect  of  the 
constitutional  pledge,  which  can  only  have  re- 
lation to  the  laws  of  distributive  justice  known 
to  the  policy  of  each  state  severally.  It  is  very 
true,  that  inoonvenienoes  may  oeeasionalq' 
grow  out  of  irregularities  in  the  administration 
of  justice  by  the  states.  But  the  citizen  of  the 
same  state  is  referred  to  his  influence  over  his 
own  institutions  for  his  security,  and  the 
citizens  of  the  other  states  have  the  institutions 
and  powers  of  the  general  government  to  resort 
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to.  And  this  1b  an  the  security  the  oonstitu- 
tntion  ever  intended  to  hold  out  against  the 
undue  exercise  of  the  power  of  the  states  over 
their  own  contracts,  and  their  own  juris- 
prudence. 

But,  since  a  knowledge  of  the  laws,  policy, 
and  juriapnidenoe  of  a  state,  is  necessarily  im- 
puted to  every  one  entering  into  contracts 
within  its  jurisdiction,  of  what  surprise  can  he 
complain,  or  what  violation  of  public  faith, 
who  still  enters  into  contracts  under  that 
knowledge?  It  is  no  reply  to  urge,  that,  at 
the  same  time  knowing  of  the  constitution,  he 
had  a  right  to  suppose  the  discharge  void  and 
inoperative,  since  this  would  be  but  speculating 
on  a  legal  minion,  in  which,  if  he  proves 
mistaken,  be  has  still  nothing  to  complain  of 
but  his  own  temerity,  and  concerning  which, 
all  that  come  after  this  decision,  at  least,  can- 
not complain  of  being  misled  by  their  igno- 
rance or  misapprehensions.  Their  knowledge 
of  the  existing  laws  of  the  state  will  hence  for- 
ward be  unqualified,  and  was  so,  in  the  view 
of  the  law,  before  this  decision  was  made. 

It  is  now  about  twelve  or  fourteen  years  since 
SSC*]  I  was  called  *upon,  on  my  circuit,  in 
the  case  of  Gell,  Canonge  &  Co.  v.  L.  Jacobs,  to 
review  all  this  doctrine.  The  cause  was  ably 
argued  by  gentlemen  whose .  talents  are  well 
known  in  this  capitol,  and  the  opinions  which 
I  then  formed,  I  have  seen  no  reason  since  to 
distrust. 

It  appears  to  me,  that  a  great  part  of  the 
difficulties  of  the  cause,  arise  from  not  giving 
sufficient  weight  to  the  general  intent  of  this 
clause  in  the  constitution,  and  subjecting  it  to 
a  severe  literal  construction,  whiui  would  be 
better  adapted  to  special  plea.dings. 

By  classing  bills  of  attainder,  ex  post  facto 
laws,  and  laws  impairing  the  obligation  of  con- 
tracts together,  the  general  intent  becomes  very 
apparent;  it  is  a  general  provision  against 
arbitrary  and  tyrannical  legislation  over  exist- 
ing rights,  whether  of  person  or  property,  it 
is  true,  that  some  confusion  has  arisen  from  an 
opinion,  which  seems  early,  and  without  due 
examination,  to  have  found  its  way  into  this 
court;  that  the  phrase  "ex  post  facto"  was' 
confined  to  laws  affecting  criminal  acts  alone. 
The  fact,  upon  examination,  will  be  found 
otherwise;  for  neither  in  its  signiBcation  or 
uses  is  it  thus  restricted.  It  applies  to  civil  as 
well  as  to  criminal  acts  (1  Sliep.  Touch.,  68, 
70,  73),  and  with  this  enlarged  signification  at- 
tached to  that  phrase,  the  purport  of  the  clause 
would  be,  "that  the  states  shall  pass  no  law, 
attaching  to  the  acts  of  individuals  other  effects 
or  consequences  than  those  attached  to  them 
by  the  laws  existing  at  their  date;  and  all 
contracts  thus  eonatmed,  shall  be  enforced  ac- 
cording to  their  just  and  reasonable  purport." 

But  to  assign  to  contracts,  universally,  a 
literal  purport,  and  to  exact  for  them  a  rigid 
literal  fulfillment,  could  not  have  been  the  in- 
tent of  the  constitution.  It  is  repelled  by  a 
hundred  examples.  Societies  exercise  a  posi- 
tive control  as  well  over  the  inception,  con- 
atniction,  and  fulfillment  of  contracts,  as  over 
the  form  and  measure  of  the  remedy  to  enforce 
them. 

As  instances  of  the  first,  taka  the  contract 
imputed  to  the  drawer  of  a  bill,  or  indorser  of 
a  note,  with  its  modifications ;  the  deviations  of 
the  law  from  the  literal  contract  of  the  parties 
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to  a  penal  bond,  a  mortgage,  a  policy  of  insur- 
ance,  bottomry  bond,  and  various  others  that 
might  be  "enumerated.  And  for  in-  [*387 
stances  of  discretion  exercised  in  applying  the 
remedy,  take  the  time  for  which  executors  are 
exempted  from  suit;  the  exemption  of  members 
of  legislatures;  of  judms;  of  persons  attending 
courts,  or  going  to  elections;  the  preferences 
given  in  the  marshaling  of  assets;  sales  on 
credit  for  a  present  debt;  shutting  of  courts 
altogether  against  gaming  debts  and  usurious 
contracts,  and  above  all,  acts  of  limitation.  I 
hold  it  impossible  to  maintain  the  constitu- 
tionality of  an  act  of  limitation,  if  the  modifi- 
cati(m  of  the  remedy  against  debtors,  implied  in 
the  discharge  of  insolvents,  is  unconstitutional. 
I  have  seen  no  distinction  between  the  eases 
that  can  bear  examination. 

It  ia  in  vain  to  say  that  acts  of  limitation 
appertain  to  the  remedy  only;  both  descrip- 
tions of  laws  appertain  to  the  remedy,  and 
exactly  in  the  same  way;  they  put  a  period  to 
the  remedy,  and  upon  the  same  terms,  by  what 
has  been  called,  a  tender  of  paper  money  in 
the  form  of  a  plea,  and  to  the  advantage  of  tho 
insolvent  laws,  since,  if  the  debtor  can  pay,  he 
has  been  made  to  pay.  But  the  door  of  justice 
is  shut  in  the  face  of  the  creditor  in  the  other 
instance,  without  an  inquiry  on  the  subject  of 
the  debtor's  capacity  to  pay.  And  it  is  equally 
vain  to  say  that  the  act  of  limitation  raises  a 
presumption  of  payment,  since  it  cannot  be 
takoi  advantage  of  on  the  general  issue,  with- 
out provision  by  statute;  and  the  only  legal 
form  of  a  plea  implies  an  acknowledgment  that 
the  debt  has  not  been  paid. 

Yet  so  universal  ia  the  assent  of  mankind  in 
favor  of  limitation  acts,  that  it  is  the  opinion  of 
profound  politicians,  that  no  nation  could  sub- 
sist without  one. 

The  right,  then,  of  the  creditor,  to  the  aid 
of  the  public  arm  for  the  recovery  of  contracts, 
is  not  absolute  and  unlimited,  but  may  be 
modified  by  the  necessities  or  policy  of  societies. 
And  this,  together  with  the  contract  itself, 
must  be  taken  by  the  individual,  subject  to 
such  restrictions  and  conditions  as  are  imposed 
by  the  laws  of  the  country.  The  right  to  pass 
bankrupt  laws  is -asserted  by  every  civilized 
nation  in  the  world.  And  in  no  writer,  I  will 
venture  to  say,  has  it  ever  been  suggested,  that 
the  power  of  annulling  such  contracts,  uni* 
versally  exercised  under  their  bankrupt  or 
insolvent  systems,  involves  a  violation  of  the 
obligation  of  contracts.  *In  interna-  [*2S8 
tional  law,  the  subject  is  perfectly  understood, 
and  the  right  generally  acquiesced  in;  and  yet 
the  denial  of  justice  is,  by  the  same  code,  an 
acknowledged  cause  of  war. 

But,  it  IS  contended,  that  if  the  obligation  of 
a  contract  has  relation  at  all  to  the  laws  which 
give  or  modifjr  the  remedy,  then  the  obligation 
of  a  contract  is  ambulatory,  and  uncertain,  and 
will  mean  a  different  thing  in  every  state  in 
which  it  may  be  necessary  to  enforce  the  oon- 
tract. 

.There  is  no  Question  that  this  effect  follows; 
and  yet,  after  this  concession,  it  will  still  remain 
to  be  shown  how  any  violation  of  the  obligation 
of  the  contract  can  arise  from  that  cause.  It 
is  a  casualty  well  known  to  the  creditor  when 
he  enters  into  the  contract;  and  if  obliged  to 
prosecute  his  rights  in  another  state,  what  more 
can  he  claim  of  that  state  than  that  its  courts 
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shall  be  open  to  him  on  the  same  terms  on 
which  they  are  open  to  other  individuals?  It 
is  only  by  voluntarily  subjecting  himself  to  the 
lex  fori  of  a  state  that  he  can  he  brought 
wittiin  the  provisions  of  its  statutes  in  favor  of 
debtors,  since,  in  no  other  instance,  does  any 
state  pretend  to  a  right  to  discharge  the  eon* 
tracts  entered  into  in  another  state.  He  who 
enters  into  a  pecuniaiy  contract,  knowing  that 
he  may  have  to  pursue  bis  debtor,  if  lie  flees 
from  justice,  casts  himself,  in  fact,  upon  the 
justice  of  nations. 

It  has  also  been  urged,  with  an  earnestness 
that  oould  only  proceed  from  deep  conviction, 
that  insolvent  laws  were  tender  laws  of  the 
worst  description,  and  that  it  is  impossible  to 
maintain  the  constitutionality  of  insolvent 
laws  that  have  a  further  operation,  without 
asserting  the  right  of  the  states  to  pass  tender 
laws,  provided  such  laws  are  confined  to  a  fu- 
tare  operation. 

Yet  to  all  this  there  appears  to  be  a  simple 
■al  eonelnsive  answer.  The  prohibition  in  the 
oonstltution  to  make  anything  but  gold  or 
silver  coin  a  tender  in  payment  of  debts  is  ex- 
press and  universal.  The  framers  of  the  con- 
stitution regarded  it  as  an  evil  to  be  repelled 
without  modiflcation;  they  have,  therefore,  left 
nothing  to  be  inferred  or  deduced  from  coii- 
stnictiou  on  this  subject.  But  the  contrary  is 
the  fact  with  regard  to  insolvent  laws;  it  con- 
989*]  tains  no  express  "prohibition  to  pass 
such  laws,  and  we  are  called  upon  here  to  de- 
duce such  a  prohibition  from  a  clause,  which  is 
anything  but  explicit,  and  which  already  has 
been  judicially  declared  to  embrace  a  great  va- 
riety of  other  subjects.  The  inquiry,  then,  is 
open  and  indispensable  in  relation  to  insolvent 
laws,  prospective  or  retrospective,  whether 
thej  do,  in  the  sense  of  the  eonstitution,  violatv 
the  obligation  of  contracts  T  There  wxmld  be 
much  in  the  argument,  if  there  was  no  ex- 

eress  prohibition  against  passing  tender  laws; 
ut  with  such  express  prohibition,  the  cases 
have  no  analogy.  And,  independent  of  the  dif- 
ferfflit  provisions  in  the  constitution,  there  is 
a  distinction  existing  between  tender  laws  and 
insolvent  laws  in  their  object  and  policy,  which 
sufflciently  points  out  the  primdple  upon  which 
the  constitution  acts  upon  them  as  several  and 
distinct!  a  tender  law  supposes  a  capacity  in 
the  dditor  to  pay  and  satisfy  the  debt  in  some 
vray,  hut  the  discharge  of  an  insolvent  is  found- 
ed in  his  incapacity  ever  to  pay,  which  incapac- 
ity is  judicially  determined  according  to  the 
laws  of  the  state  that  passes  it.  The  one  im- 
ports a  positive  violation  of  the  contract,  since 
all  contracts  to  pay,  not  expressed  otherwise, 
have  relation  to  payment  in  the  current  coin 
of  the  count^;  the  other  imports  an  impossibil- 
ity that  t^  creditor  ever  can  fulfil  uie  con- 
tract. 

If  it  be  urged,  that  to  assume  this  impossibil- 
ity is  itself  an  arbitrary  act,  that  parties  have 
in  riew  something  more  than  present  posses- 
sions, that  they  look  to  futnre  acquisitions,  that 
industry,  talents  and  integrity  are  as  confident- 
ly trusted  as  property  itself;  and,  to  release 
them  from  this  liability,  impairs  the  obligation 
of  contracts;  plausible  as  the  argument  may 
seem,  I  think  the  answer  is  obvious  and  incon- 
trovertible. 

Why  may  not  the  community  set  bounds  to 
the  will  of  the  contracting  parties  in  this  as  in 
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every  other  instance  T  That  will  is  controlled 
in  the  instances  of  gaming  debts,  usurious  con- 
tracts, marriage,  brokage  bonds,  and  various- 
others;  and  why  may  not  the  community  also- 
declare  tiiat,  "look  to  what  you  will,  no  ooa- 
tract  formed  within  the  territory  which  we- 
govem  shall  be  valid  as  against  future  acquisi- 
tions;" we  have  an  interest  in  the  happiness., 
and  services,  and  families  of  this  community^ 
which  shall  not  be  superseded  by  individual 
•views?  Who  can  doubt  the  power  of  [•290 
the  state  to  prohibit  her  citizens  from  running 
in  debt  altogether  t  A  measure  a  thousand 
time  wiser  than  that  impulse  to  speculatioa 
and  ruin,  which  has  hitherto  been  communica- 
ted to  individuals  by  our  public  policy.  And 
if  to  be  prohibited  altogether,  where  is  the  Urn- 
it  which  may  be  set  both  to  the  acts  and  tha 
views  of  the  contracting  parties? 

When  considering  the  first  question  in  this 
cause,  I 'took  occasion  to  remark  on  the  evidenoe- 
of  contemporaneous  exposition  dcducible  frcnn. 
well-known  facts.  "Erer^  candid  mind  will  ad- 
mit that  this  is  a  very  different  thing  from  eon- 
tending  that  the  frequent  repetition  of  wtob^ 
will  create  a  right.  It  proceeds  upon  the  pre- 
sumption that  the  ootemporaries  of  the  consti- 
tution have  claims  to  our  deference  on  the 
question  of  right,  because  they  had  the  best- 
opportunities  of  informing  themselves  of  tbe- 
understandins  of  the  framers  of  the  constitu- 
tion, and  of  the  sense  put  upon  it  by  tlte  people 
when  it  was  adopted  by  them;  and  in  tnia 
point  of  view  it  is  obvious  that  the  considera- 
tion bears  as  strongly  upon  the  second  point  ia 
the  cause  as  on  the  first.  For,  had  there  been 
any  possible  ground  to  think  otherwise,  wbo- 
could  suppose  that  such  men,  and  so  many  of 
them,  acting  under  the  most  solemn  oath,  and 
generally  acting  rather  under  a. feeling  of  Jeal- 
ousy of  the  power  of  the  general  govennneBi 
than  otherwise,  would  universally  nave  acted 
upon  the  conviction,  that  the  power  to  relieve 
insolvents  by  a  discharge  from  the  debt  had 
not  been  taken  from  the  states  by  the  article' 
prohibiting  the  violation  of  contracts.  The 
whole  history  of  the  times,  up  to  a  time  snbae- 
quent  to  the  repeal  of  the  bankrupt  law,  indi- 
cates a  settled  Icnowledse  of  the  contrary. 

If  it  be  objected  to  uie  views  which  f  hav»- 
taken  of  this  subject,  that  they  imply  a  de|iu^ 
ture  from  the  direct  and  literal  meaning  «f 
terms,  in  order  to  substitute  an  artifldal  or 
complicated  exposition;  my  reply  is,  that  the 
error  is  on  the  other  side;  qui  htsret  in  Utert, 
hteret  in  cortice.  All  the  notions  of  society, 
particularly  in  their  jurisprudence,  are  mora- 
or  less  artifldal;  our  constitution  Aowhen- 
speaks  the  language  of  men  in  a  state  of  na- 
ture; let  anyone  attempt  a  literal  exposition 
of  the  phrase  which  immediately  precedes  tha 
one  under  *consideration,  I  mean  ex  [•191 
post  facto,  and  he  will  soon  acknowledge  a 
failure.  Or  let  him  reflect  on  the  mysteriea 
that  haiu;  around  the  little  slip  of  paper  whidi 
lawyers  know  by  the  title  of  a  bail-piece.  The 
truth  is,  that  even  oompared  with  the  princi- 
ples of  natural  law,  scarcely  any  contract  im- 
poses an  obligation  conformable  to  the  literal 
meaning  of  terms.  He  who  enters  intO' 
a  contract  to  follow  the  plough  for  th» 
year,  is  not  held  to  its  literal  per- 
formance, since  many  casualties  may  inter- 
vene which  would  release  him  from  tlie  obli- 
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gatioB  without  actual  mrfonnauee.  There  is 
a  very  striking  illustration  of  this  principle  to 
be  found  in  many  instances  in  the  books;  I 
mean  those  cases  ia  which  parties  are  released 
from  their  contracts  by  a  declaration  of  war, 
or  where  laws  are  passed  rendering  that  unlaw- 
ful, even  incidentally,  which  was  lawful  At  the 
time  of  the  contract.  Now,  in  both  these  in- 
stances, it  is  the  government  that  puts  an  end 
to  the  contract,  and  yet  no  one  ever  inutgined 
that  it  thereby  violates  the  obligation  of  a 
contract. 

It  is,  therefore,  far  from  being  true,  as  a 
general  proposition,  "that  a  government  neces- 
sarily violates  the  obligation  of  a  contract, 
which  it  puts  an  end  to  without  performance." 
It  is  the  motive*  the  policy,  the  object,  that 
must  characterize  the  legislative  act,  to  affect 
it  with  the  imputation  of  violating  the  obliga- 
tion of  contracts. 

In  the  effort  to  get  rid  of  the  universal  votR 
of  mankind  in  favor  of  limitation  acts,  and 
lavs  against  gaming,  usury,  marriage,  brokage, 
bujnng  and  selling  of  offices,  and  many  of  the 
same  description,  we  have  heard  it  argued, 
that,  aa  to  limitation  acts,  the  creditor  has 
nothing  to  complain  of,  because  time  Is  allowed 
him,  of  which,  if  he  does  not  avail  himself,  it 
is  his  own  neglect;  and  as  to  all  others,  thero 
is  no  contract  violated,  because  there  was  ncme 
ever  incurred.  But  it  is  obvious  that  this  mode 
of  answering  the  argument  involves  a  surren- 
der to  us  of  our  whole  ground.  It  admits  the 
right  of  the  government  to  limit  and  define  the 
power  of  contracting,  and  tba  extent  of  the 
ereditor^  remedy  against  his  debtor;  to  regard 
other  rights  besides  his,  and  to  modify  his 
ri^ts  so  as  not  to  let  them  override  entirely 
the  general  interests  of  society,  the  interests 
of  the  community  itself  in  the  talents  and  serv- 
ices of  the  debtor,  the  regard  due  to  his 
9t2*]  'happiness,  and  to  the  claims  of  his 
family  upon  him  and  upon  the  government. 

No  one  questions  the  duty  of  the  government 
to  protect  and  enforce  the  just  rights  of  every 
Individual  over  all  within  its  control.  What  we 
eontend  for  is  no  more  than  this,  that  it  is 
equally  the  duty  and  right  of  governments  to 
Impose  limits  to  the  avarice  and  tyranny  of  in- 
di^duals,  so  as  not  to  suffer  oppression  to  be 
exercised  tinder  the  semblance  of  right  and  jus- 
tice. It  is  true,  that  in  the  exercise  of  this 
power,  governments  themselves  may  sometimes 
be  the  authors  of  oppression  and  injustice;  but. 
wherever  the  constitution  could  impose  limits 
to  such  power,  it  has  done  so;  and  if  it  has  not 
been  able  to  impose  effectual  and  universal  re- 
straints, it  arises  only  from  the  extreme  diffi- 
culty of  regulating  the  movements  of  sovereign 
power;  and  the  absolute  necessity,  after  every 
effort  that  can  be  made  to  govern  effectually, 
that  will  still  exist  to  leave  some  space  for  the 
exercise  of  discretion,  and  the  Influence  of  jus- 
tice and  wisdom. 

Mr.  Justice  Thompson.  This  action  ia 
founded  on  several  bills  of  exchange,  bearing 
date  in  September,  1806,  drawn  by  J.  Jordan, 
upon  Ogden,  the  plaintiff  in  error,  in  favor  of 
Saunders,  the  defendant  in  error.  The  drawer 
and  payee,  at  the  date  of  the  bill,  were  citizens 
of,  and  resident  in  Kentucky.  Ogden  was  a 
dtizen  of,  and  reaidoit  in  New  York,  where  the 
•  Ifc  ed. 


bills  were  j^esented,  and  aeoepted  by  him,  but 
were  not  paid  when  they  came  to  maturity, 
and  are  stHl  unpaid.  Ogden  sets  up,  in  bar  of 
this  action,  his  discharge  under  the  insolvent 
law  of  the  state  of  New  York,  passed  in  April, 
1801,  as  one  of  the  revised  laws  of  that  state- 
His  discharge  was  duly  obtained  on  the  19th  of 
April,  1808,  he  having  assigned  all  his  property 
for  the  benefit  of  his  creditors,  and  having,  in 
all  respects,  complied  with  thie  laws  of  New 
York  for  giving  relief  in  cases  of  insolvency. 
These  proceedings,  according  to  those  laws, 
discharged  the  insolvent  from  all  debts  due  at 
the  time  of  the  assignment,  or  contracted  for 
before  that  time,  though  payable  afterwards, 
except  in  some  specified  cases,  which  do  not 
affect  the  present  question.  From  this  brief 
statement  it  appears  that  Ogden,  being  sued 
upon  his  acceptances  of  *the  bills  in  ["293 
question,  the  contract  was  made,  and  to  be 
executed  within  the  state  of  New  York,  and 
was  made  subsequent  to  the  passage  of  the 
law  under  which  he  was  discharged.  Under 
these  circumstances  the  general  question  pre- 
sented for  decision  is,  whether  this  disdiarge 
can  be  set  np  in  bar  of  the  present  suit.  It  la 
not  pretended,  but  that  if  the  law  under  which 
the  discharge  was  obtained,  is  valid,  and  the 
discharge  is  to  have  its  effect  according  to  the 
provisions  of  that  law,  it  is  an  effectuEH  bar  to 
any  recovery  against  Ogden.  But,  it  is  alleged, 
that  this  law  is  void  under  the  prohibition  in 
the  constitution  of  the  United  States  (art  1. 
sec.  10),  which  declares,  that  "no  state  shall 
pass  any  law  impairing  the  obligation  of  con- 
tracts." So  that  the  inquiry  here  is,  whether 
the  law  of  New  York,  under  which  the  dlsehai^ 
was  obtained,  is  repugnant  to  this  clause  in  th» 
constitution;  and  upon  the  most  mature  con- 
sideration, I  have  arrived  at  the  conclusion 
that  the  law  is  not  void,  and  that  the  discharge- 
set  up  by  the  plaintiff  in  error  is  an  effectual 
protection  against  any  liability  upon  the  hills 
in  question.  In  considering  this  question,  T 
have  assumed,  that  the  point  now  presented  it 
altogether  undecided,  and  entirely  open  for 
discussion.  Although  several  cases  have  been 
before  this  court  which  may  have  a  bearing- 
upon  the  question,  yet,  upon  the  argument,  thi* 
particular  point  now  raised  has  iKcn  treated 
by  the  counsel  as  still  open  for  decision,  and  sfr 
considered  by  the  court  by  permitting  its  dis- 
cussion. Although  the  law  under  which  Og- 
den was  discharged  appears,  by  the  record,  to 
have  been  passed  in  the  year  1801,  yet  it  Is 
proper  to  notice  that  this  was  a  mere  revision 
and  re-enactment  of  a  law  which  was  in  force 
as  early,  at  least,  as  from  the  year  1788,  and 
which  has  ccmtinued  in  force  from  that  time  to- 
the  present  (except  from  the  3d  of  April,  1811,. 
until  the  14th  of  February,  1812),  in  all  Ito 
material  provisions,  which  have  any  bearing 
upon  the  present  question.  To  declare  a  law 
null  and  void  after  such  a  lapse  of  time,  an<T 
thereby  prostrate  a  system  which  has  been  in 
operation  for  nearly  forty  years,  ought  to  be 
called  for  by  some  urgent  necessity,  and  found- 
ed upon  reasons  and  principles  scarcely  admit- 
ting of  donbt.  Ia  our  complex  system  of  gov- 
ernment, we  must  expect  that  questions  in- 
volving *the  jurisdictional  limits  be-  [*S94 
tween  the  general  and  state  governments,  will 
frequently  arise;  and  they  are  alwaya  ques- 
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tions  of  great  delicacy,  and  can  never  be  met 
without  feeling  deeply  and  sensibly  impressed 
TiUi  the  sentiment,  that  this  is  the  point  upun 
irhieb  the  harmony  of  our  system  is  most  ex- 
posed to  interruption.  Whenever  such  a  ques- 
tion is  presented  for  decision,  1  cannot  better 
oxpress  my  views  of  the  leading  principles 
which  ought  to  govern  this  court,  than  in  the 
language  of  the  court  itself  in  the  case  of 
Fletcher  v.  Peck,  6  Cranch,  128.  "The  ques- 
tion," says  the  court,  "whether  a  law  be  void 
for  its  repugnancy  to  the  oonttitution,  is,  at 
«I1  times,  a  question  of  much  delicacy,  which 
ought  seldom  or  never  he  decided  in  the  af- 
firmative in  a  doubtful  case.  The  court,  when 
impelled  by  duty  to  render  such  a  judgment, 
would  be  imworthy  of  its  station,  could  it  be 
unmindful  of  the  solemn  obligation  which  that 
station  imposes.  But,  it  is  not  on  slight  impli- 
•eation  and  vague  omjeeture,  that  the  le^sla- 
ture  Is  to  be  pronounced  to  'have  transcended 
its  powers,  and  its  acts  to  be  considered  void. 
The  opposition  between  the  constitution  and 
the  law  should  be  such,  that  the  judge  feels  a 
■clear  and  strong  conviction  of  their  incompata- 
bility  with  each  other."  If  such  be  the  rule  by 
which  the  examination  of  this  case  Is  to  be 
governed  end  tried  (and  that  it  is  no  one  can 
doubt),  I  am  certainly  not  prepared  to  say  that 
it  is  not,  at  least  a  doubtful  case,  or  that  T 
feel  a  clear  conviction  that  the  law  in  question 
•ii  incompatible  with  the  constitution  of  the 
United  States. 

In  the  discussion  at  the  bar,  this  has  rightly 
been  considered  a  question  relating  to  the  divi- 
sion of  power  between  the  general  and  state 
governments.   And  in  the  consideration  of  all 
such  questions,  it  cannot  be  too  often  repeated 
(although  universally  admitted),  or  too  deeply 
impressed  on  the  mind,  that  all  the  powers  of 
the  general  government  are  derived  solely  from 
the  constitution;  and  that  whatever  power  is 
.■not  conferred  by  that  charter,  is  reserved  to 
the  states  respectively,  or  to  the  people.  The 
■state  of  New  York,  when  the  law  in  question 
was  passed  (for  I  consider  tliis  a  mere  contin- 
uation of  the  insolvent  act  of  1788),  was 
295*]  *in  the  due  and  rightful  exercise  of  its 
powers  as  an  independent  government;  and  un- 
less this  power  has  been  surrendered  by  the 
constitution  of  the  United  States,  it  still  re- 
mains in  the  state.   And  in  this  view,  whether 
the  law  in  question  be  called  a  bankrupt  or  an 
insolvent  law,  is  wholly  immaterial;  it  was 
such  a  law  as  a  sovereign  state  had  a  right  to 
pass;  and  the  simple  inquiry  is,  whether  that 
right   has   been   surrendered.     No  difficulty 
-arises  here  out  of  any  inquiry  about  express 
-or  implied  powers  granted  by  the  constitu- 
tion.  If  the  states  have  no  authority  to  pass 
laws  like  this,  it  must  be  in  consequence  of  the 
•«xpress  provision,  "that  no  state  shall  pass 
4tny  law  impairing  the  obligation  of  contracts." 

It  is  admitted,  and  has  so  been  decided  by 
this  court,  that  a  state  law,  discharging  insol- 
vent debtors  from  their  contracts,  entered  into 
antecedent  to  the  passing  of  the  law,  falls 
within  this  clause  in  the  constitution,  and  is 
v<^d.  In  the  case  now  before  the  court,  the 
■contract  was  made  subsequent  to  the  passage 
of  the  law;  and  this,  it  is  believed,  forms  a 
solid  ground  of  distinction,  whether  tested  by 
-the  letter,  or  the  spirit  and  policy  of  the  pro- 
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I  hibition.  It  was  not  denied  on  the  arginneot, 
and,  I  presume,  cannot  he,  but  that  a  law  may 
be  void  in  part  and  good  in  part;  or,  in  otlier 
words,  that  it  may  he  void,  so  far  as  it  has 
a  retrospective  application  to  past  contracts, 
and  valid,  as  applied  prospectively  to  future 
contracts.  The  distinction  was  taken  by  the 
court  in  the  third  circuit,  in  the  case  of  Golden 
V.  Prince,  6  Hall's  L.  J.,  602,  and  which,  I  be- 
lieve, was  the  first  case  that  brought  into  dis- 
cussion the  validity  of  a  state  law  analogous  to 
the  one  now  under  consideration.  It  was  there 
held,  that  the  taw  was  unconstitutional  in  re* 
lation  to  that  particular  case,  because  it  im* 
paired  the  obligation  of  the  contract,  by  dis- 
charging the  debtor  from  the  payment  of  his 
debts,  due  or  contracted  for  before  the  passage 
of  the  law.  But  it  was  admitted,  that  a  law, 
prospective  in  its  operation,  under  which  a  eon- 
tract  afterwards  made  might  be  avoided  in  a 
way  different  from  that  provided  by  the  parties, 
would  be  clearly  constitutional.  And  how  is 
this  distinction  to  be  sustained,  except  on  the 
ground  that  contracts  are  deemed  to  be  made 
in  reference  to  the  existing  law,  and  to  be  gov- 
erned, *regulated,  and  controlleid  by  its  [*3t< 
provisions?  As  the  question  before  the  court 
was  the  validity  of  an  insolvent  law,  which 
discharged  the  debtor  from  all  contracts,  the 
distinction  must  have  been  made  in  reference 
to  the  operation  of  the  discharge  upon  con- 
tracts made  before,  and  such  as  were  made 
after  the  passage  of  the  law,  and  is,  therefore, 
a  case  bearing  directly  upon  the  question  now 
before  the  court.  That  the  power  given  by  the 
constitution  to  Ckmgress,  to  establish  uniform 
laws  on  the  subject  of  bankruptcies  through- 
out the  United  States,  does  not  withdraw  the 
subject  entirely  from  the  states,  is  settled  by 
the  case  of  Sturges  v.  Crowinshield,  4  Wheat. 
Rep.  191.  It  Is  there  expressly  held,  that  "un- 
til the  power  to  pass  uniform  laws  on  the  sub- 
ject of  bankruptcies  is  exercised  by  Congress, 
the  states  are  not  forbidden  to  pass  a  bankmpt 
law,  provided  it  contain  no  principle  which  vio- 
lates the  10th  section  of  the  first  article  of  the 
constitution  of  the  United  States."  And  this 
case  also  decides,  that  the  right  of  the  states 
to  pass  bankrupt  laws  is  not  extinguished,  but 
is  only  suspended  by  the  enactment  of  a  gen- 
eral bankrupt  law  by  Congress,  and  that  a 
repeal  of  that  law  removes  disability  to  the 
exercise  of  the  power  by  the  states  so  that 
the  question  now  before  the  court,  is  narrowed 
down  to  tlie  single  inquiry,  whether  a  state 
bankrupt  law,  operating  prospectively  npea 
contracts  made  after  its  enactment,  impairs 
the  obligation  of  auch  oonti^ct,  within  the 
sense  and  meaning  of  the  constitution  of  the 
United  States. 

This  clause  in  the  constitution  has  given  rise 
to  much  discussion,  and  great  diversity  of 
opinion  has  been  entertained  as  to  its  true  in- 
terpretation. Its  application  to  some  eases 
may  be  plain  and  palpable,  to  others  more 
doubtful.  But,  so  fas  as  relates  to  the  partic- 
ular question  now  under  consideration,  the 
weight  of  judicial  opinions  in  the  state  courts 
is  altogether  in  favor  of  the  constitutionality 
of  the  law,  BO  far  as  my  examination  has  ex- 
tended. And,  indeed,  I  am  not  aware  of  a  single 
contrary  opinion.  IS  Mass.  Rep.  1 ;  16  Johns. 
Rep.  233;  7  Johns.  Ch.  Rep.  299;  6  BinB. 
Bep.  204;  5  Hall's  U  J.  BSO,  6th  ed.  47S; 
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ITileB'  Reg.  IBth  of  September,  1821,  Town- 
send  V.  Townsend. 

In  proceeding  to  a  more  particular  exemina- 
S97*]  tim  of  the  *true  import  of  the  clause 
"no  itate  shall  pass  any  law  im^tairing  the  ob- 
ligation of  contracts,"  tne  inquiries  which  seem 
naturally  to  arise  are,  what  is  a  contract,  what 
its  obligation,  and  what  may  be  said  to  impair 
itT    As  to  what  constitutes  a  contract,  no  di- 
versity of  opinion  exists;  all  the  elementary 
writers  on  the  subject,  sanctioned  by  judicial 
decisions,  consider  it  briefly  and  simply  an 
agreement  in  which  a  competent  party  nnder- 
takes  to  do,  or  not  to  do,  a  particular  thing; 
but  all  know  that  the  agreement  does  not  al- 
ways, nay,  seldom,  if  ever,  upon  its  face,  speci- 
fy the  fuU  extent  of  the  terms  and  conditions 
of  the  contract;  many  things  are  necessarily 
implied,  and  to  be  governed  by  some  rule  not 
contained  in  the  agreement;  and  this  rule  can 
be  no  other  than  the  existing  law  when  the 
contract  is  made,  or  to  be  executed.  Take,  for 
example,  the  familiar  case  of  an  agreement  to 
nay  a  certain  sum  of  money,  with  interest. 
^Tbe  amount,  or  rate  of  such  interest,  is  to  be 
ascertained  by  some  standard  out  of  the  agree- 
ment, and  the  law  presumes  the  parties  meant 
the  common  rate  of  interest  established  in  the 
country  where  the  ctmtract  was  to  be  per- 
formed. This  standard  is  not  looked  to  for  the 
purpose  of  removing  any  doubt  or  ambiguity 
arising-on  the  contract  itself,  but  to  ascertain 
the  e^ent  of  its  obligation;  or,  to  put  a  case 
more  analogous,  suppose  a  statute  should  de- 
clare generally,  that  all  contracts  for  the  pay- 
ment of  money  should  bear  interest  after  the 
day  of  payment  fixed  in  the  contract,  and  a 
note,  where  such  law  was  in  force,  should  be 
made  payable  in  a  given  number  of  days  after 
date.    Such  note  would  surely  draw  interest 
from  the  day  it  became  payable,  although  the 
note  upon  its  face  made  no  provision  for  in- 
terest; and  the  obligation  of  the  contract  to 
pay  the  interest  would  be  as  complete  and 
binding  as  to  pay  the  principal;   but  such 
would  not  be  its  0[>eration  without  looking  out 
of  the  instrument  itself,  to  the  law  which  cre- 
ated the  obligation  to  pay  interest.  The  same 
rule  applies  to  contracts  of  every  description; 
and  parties  must  be  understood  as  making 
their  contracts  with  reference  to  existing  laws, 
and  impliedly  assenting  that  such  contracts  are 
to  be  construed,  governed,  and  controlled,  by 
«nch  laws.    Contracts  absolute,  and  uncondi- 
398*]  tional,  *upon  their  face,  are  often  con- 
«idered  subject  to  an  implied  condition  which 
the  law  establishes  as  applicable  to  such  cases. 
Suppose  a  state  law  should  declare,  that  in  all 
-conveyances  thereafter  to  be  made,  of  real  es' 
tate,  the  land  should  be  held  as  security  for 
the  payment  of  the  considerattoa  money,  and 
liable  to  be  sold,  in  case  default  should  be 
made  in  payment;  would  such  a  law  be  uncon- 
stitutional T   And  yet  it  would  vary  the  con- 
tract from  that  which  was  made  by  the  par- 
-ties,  if  judged  of  by  the  Hw  of  the  deed  alone, 
and  would  be  making  a  contract  conditional, 
which   the  parties  had  made  absolute,  and 
would  certainly  be  impairing  such  contract, 
unless  it  was  deemed  to  have  been  made  sub- 
ject to  the  provisions  of  such  law,  and  with  ref- 
erence thereto,  and  that  the  law  was  impliedly 
4idopted  as  forming  the  obligation  and  terms  of 
«  Xi.  ed. 


the  contract,  l^e  whole  doctrine  of  the  lex 
loci  is  founded  on  this  principle. 

The  language  of  the  court,  in  the  third  cir- 
cuit, in  the  case  of  Campanque  v.  Burnell,  1 
Washington  0.  C.  Rep.  341,  is  very  strong  on 
this  point.  Those  laws,  say  the  court,  which 
in  any  manner  affect  the  contract,  whether  in 
its  construction,  the  mode  of  discharging  it,  or 
which  control  the  obligation  which  the  con- 
tract imposes,  are  essentially  incorporated  with 
the  contract  itself.  The  contract  is  a  law  which 
the  parties  impose  upon  themselves,  subject, 
however,  to  the  paramount  law — the  law  of  the 
country  where  the  contract  is  made.  And  when 
to  be  enforced  by  foreign  tribunals,  such  tribu- 
nals aim  only  to  give  effect  to  the  contracts,  ac- 
cording to  the  taws  which  give  them  validity. 
So,  also,  in  this  court,  in  the  case  of  Renner  v. 
The  Bank  of  Columbia,  9  Wheat.  Rep.  686, 
the  language  of  the  court  is  to  the  same  effect, 
and  shows  that  we  may  look  out  of  the  con- 
tract, to  any  known  law  or  custom,  with  refer- 
ence to  Which  the  parties  may  be  presumed  to 
have  contracted,  in  order  to  ascertain  their 
intention,  and  the  legal,  and  binding  force,  and 
obligation  of  their  contract.  The  Bank  of  Col- 
umbia V.  Oakley,  4  Wheat.  Rep.  235,  is  another 
case  recognizing  the  same  principle.  And  in 
the  case  of  Dartmouth  College  v.  Woodward,  4 
Wheat.  Rep.  695,  it  is  well  observed  by  one  of 
the  judges  of  this  court,  "that  all  contracts  rec- 
ognized as  valid  In  any  *country,  ob-  [*39* 
tain  their  obligation  and  construction  jure  loci 
contractus."  And  this  doctrine  is  universally 
recognized,  both  in  the  English  and  American 
courts. 

If  contracts  are  not  made  with  reference  to 
existing  laws,  and  to  be  governed  and  regulated 
by  such  laws,  the  agreement  of  parties,  under 
the  extended  construction  now  claimed  for  this 
clause  in  the  constitution,  may  control  state 
laws  on  the  subject  of  contracts  altogether.  A 
parol  agreement  for  the  sale  of  land  is  a  con- 
tract, and  if  the  agreement  alone  makes  the 
contract,  and  it  derives  its  obligation  solely 
from  such  agreement,  without  reference  to  the 
existing  law,  it  would  seem  to  follow,  that  any 
law  which  had  declared  sucb  contract  void,  or 
had  denied  a  remedy  for  breach  thereof,  would 
impair  its  obligation.  A  construction  involving 
such  consequences  is  certainly  inadmissible. 
Any  contract  not  sanctioned  by  existii^  laws 
creates  no  civil  obligation;  and  any  contract 
discharged  in  the  mode  and  manner  provided 
by  the  existing  law  where  it  was  made,  cannot, 
upon  any  just  principles  of  reMoning,  be  said 
to  impair  such  contract. 

It  will,  I  believe,  be  found  on  examination, 
that  the  course  of  legislation  in  some  of  the 
stateb  between  debtor  and  creditor,  which 
formed  the  grounds  of  so  much  complaint,  and 
which  probably  gave  rise  to  this  prtmibition  in 
the  constitution,  consisted  principally,  if  not 
entirely,  of  laws  having  a  restrospective  opera- 
tion upon  antecedent  debts. 

If  a  contract  does  not  derive  its  obligation 
from  the  positive  law  of  the  country  where  it  is 
made,  where  is  to  be  found  the  rule,  that  such 
obligation  does  not  attach  until  the  contracting 
party  has  attained  a  certain  ageT  In  what  code 
of  natural  law,  or  in  what  system  of  universal 
law,  out  of  which  it  is  said,  at  the  bar,  spring 
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the  •ternal  and  unalterable  principles  of  right 
and  of  justice,  will  be  found  a  rule,  that  such 
obligation  does  not  attach  so  as  to  bind  a  party 
under  the  age  of  twenty-one  years  T  No  one 
will  pretend  that  a  law  exonerating  a  party 
from  contracts  entered  into  before  arriving  at 
such  age  would  be  invalid.  And  yet,  it  would 
impair  the  obUgation  of  the  oontraot,  if  such 
obligation  la  derived  from  any  other  sonroe  than 
the  existing  law  of  the  place  where  made. 
Would  it  not  be  within  the  legitimate  powers 
300*]  of  a  state  legislature  to  declare  pros- 
pectively that  no  one  should  be  made  responsi* 
ble,  upon  contracts  entered  into  before  arriving 
at  tlw  age  of  twenty-flve  years!  This,  I  pre- 
sume, cannot  be  doubted.  But,  to  apply  such 
a  law  to  past  oontracts,  entered  into  when 
twenty-one  years  was  the  limit,  would  clearly 
be  a  violaiitm  of  the  obligation  of  the  contract. 
No  aueh  distinction,  however,  could  exist,  un- 
less the  obligation  of  the  contract  grows  out  of 
tlw  existing  law,  and  with  reference  to  which 
the  contract  must  be  deemed  to  have  been 
made. 

The  true  import  of  the  term  "obli^tion,"  as 
used  in  the  constitution,  may  admit  of  some 
^utit.  That  it  refers  to  the  civil,  or  legal,  and 
not  moral  obligation,  is  admitted  by  all.  But 
whether  the  remedy  upon  the  contract  is  en- 
tirely excluded  from  the  operation  of  this  pro- 
vision, is  a  point  on  which  soma  diversity  of 
opinion  has  been  entertained. 

That  it  is  not  intended  to  interfere  with  or 
limit  state  legislation,  in  relation  to  the  rem- 
edy, in  the  ordinary  prosecution  of  suits,  no 
one  can  doubt.  And,  indeed,  such  a  principle  is 
indispensable  to  facilitate  conunerdal  mter- 
eourse  between  the  citizens  or  subjects  of  dif- 
ferent governments,  and  is  sanctioned  by  all  civ- 
ilised nations;  and  if,  according  to  the  language 
of  these  cases,  this  principle  extends  to  the  ob- 
ligation, as  well  as  the  construction  of  con- 
tracts, it  would  seem  to  follow,  as  a  necessary 
conclusion,  that  it  must  embrace  all  the  conse- 
quences growing  out  of  the  laws  of  the  country 
where  the  eonuaet  is  made;  for  it  is  the  law 
which  creates  the  obligation,  and  whenever, 
therefore,  the  lex  loci  provides  for  the  disso- 
lution of  the  contract  in  any  prescriljed  mode, 
the  parties  are  presumed  to  have  acted  subject 
to  such  contingency.  And  hence,  in  the  English 
courts,  wherever  the  operation  of  a  foreign  dis- 
charge under  a  bankrupt  law  has  been  brought 
under  consideration,  they  have  given  to  it  the 
same  effect  that  it  would  have  had  in  the 
country  where  the  contract  was  made.  And 
the  same  rule  baa  been  recogniMd  and  adopted 
in  the  courts  of  this  countiy  almost  universally, 
where  the  question  has  arisen.  But  whether  a 
law  might  not  so  change  the  nature  and  extent 
of  existing  remedies,  and  thereby  so  materially 
impair  the  right,  as  to  fall  within  the  scope 
SOI*]  *of  this  prohibition,  if  it  extended  to 
remedies  upon  antecedent  contracts,  is  by  no 
means  clear.  If  the  law,  whatever  it  may  be, 
relating  to  the  remedy,  baa  a  pnwpective  opera* 
tfon  omy,  no  objection  ean  arise  to  it  under 
this  clause  in  the  constitution.  It  is  a  question 
that  must  rest  in  the  sound  discretion  of  the 
state  legislature.  But  men,  when  entering  into 
contracts,  can  tiardly  be  presumed  entirely  re- 
gardless of  the  remedy  which  the  law  provides 
in  case  of  a  breach  of  the  contract;  and  the 
means  of  obtaining  satisfaction  for  such  breach 
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enters  essentially  into  consideration  in  making 
the  contract  If,  at  the  time  of  making  th» 
contract,  it  be  known  that  the  person  omy  of 
the  debtor,  and  not  his  property,  or  his  per- 
sonal property  only,  and  not  his  lands,  or  a 
certain  part  of  either,  is  to  be  resorted  to  for 
satisfaction,  no  ground  of  complaint  can  exiatr 
the  contract  hav^  been  nuule  with  full  knowl- 
edge of  all  these  things;  but  if,  at  the  time  tlie- 
contract  is  made,  not  only  thu  person,  but  sU 
the  property,  both  real  and  personal,  of  the 
debtor,  might  be  resorted  to  for  satisfaction, 
and  a  law  should  be  passed,  placing  beyond  the 
reach  of  the  creditor  the  whole,  or  the  princi- 
pal part,  of  the  debtor's  property,  it  would  be 
difficult  to  sustain  the  constitutionality  of  such 
a  law.  The  statute  of  limitations  is  conceded 
to  relate  to  the  remedy.  Suppose,  when  a  con- 
tract was  made,  the  limitation  was  six  yean, 
and  it  should  be  reduced  to  six  months,  or  any 
shorter  period,  and  applied  to  antecedent  con- 
tracts, would  it  not  be  repugnant  to  the  consti* 
tution  1  But  if  the  legislature  of  a  state  should 
choose  to  adopt,  prospectively,  six  months  as 
the  limitation,  who  could  question  the  authori- 
ty so  to  do  T  And  suppose,  further,  that  the 
unconstitutionality  of  uie  law  in  question  is 
admitted,  could  the  state  of  New  York  pass  a 
law  limiting  the  right  of  recovery  against  any 
insolvent  who  had  been  duly  dischar^d  accord- 
ing to  the  provisions  of  the  insolvent  act,  to 
ten  da^s  from  the  passage  of  such  lawT  And 
yet  this  would  be  a  statute  of  limitation,  and 
affect  the  remedy  only.  The  law  now  in  qua- 
tion  is  nothing  more  than  taking  away  all  rem- 
edy ;  and  whether  it  be  the  whole,  or  some  ma- 
terial part  ttiereof,  would  seem  to  differ  in  de- 
gree only,  and  not  in  principle;  and  if  to  have  a 
retrospective  operation,  'might  well  be  [*SOS 
considered  as  falling  within  the  spirit  and 
policy  of  the  prohibition. 

In  the  case  of  Sturges  v.  Crowninsbield,  the 
court,  in  explaining  the  meaning  of  the  terms 
"obligation  of  a  contract,"  say:  "A  contract  is 
an  agreement  in  which  a  party  undertakes  to 
do,  or  not  to  do,  a  particular  thing.  THk  law 
binds  him  to  perform  his  undertaking,  and  this 
is,  of  course,  the  obligation  of  his  contract." 
That  is,  as  I  understand  it,  the  law  of  tlie  eon- 
tract  forms  its  obligation;  and  if  so,  the  con- 
tract is  fulfilled,  and  its  obligation  discharged 
by  complying  with  wliatever  the  existing  law 
required  in  relati«i  to  such  contract;  and  it 
would  seem  to  me  to  follow,  that  if  the  law, 
looking  to  the  contingency  of  the  debtor's  be- 
«)ming  unable  to  pay  the  whole  debt,  should 
provide  for  his  discharge  on  payment  of  a  part, 
this  would  enter  into  the  law  of  the  contract, 
and  the  obligation  to  pay  would,  of  course,  be 
subject  to  such  contingency. 

It  is  unnecessary,  however,  on  the  present 
occasion,  to  attempt  to  draw,  with  precision, 
the  line  between  the  right  and  the  remedy,  or 
to  determine  whether  the  prohibition  in  the 
constitution  extends  to  the  former,  and  not  to 
the  latter,  or  whether,  to  a  certain  extent,  It 
embraces  both;  for  the  law  in  question  strikes 
at  the  very  root  of  the  cause  of  action,  and 
takes  away  both  right  and  remedy,  and  tho 
question  still  remains,  does  the,  prohibition  ex- 
tend to  a  state  bankrupt  or  insolvent  law,  like 
the  one  in  question,  when  applied  to  contracts 
entered  into  subsequent  to  it^  passage.  Wheth- 
er this  is  technically  a  bankrupt  or  an  insolv- 
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«iit  l&w,  Ii  of  little  importance.  Its  operation, 
if  valid,  is  to  discharge  the  debtor  absolutely 
from  all  future  liabilify  on  surrendering  up  his 

Eroperfy,  and,  in  that  respect,  ia  a  Mu^rupt 
iw,  according  to  the  universal  understanding 
in  England,  where  a  bankrupt  system  is  in 
4>peralion.  It  is  not,  however,  limited  to  trad- 
■ers,  but  extends  to  every  class  of  citizens;  and, 
in  this  respect,  ia  more  analogous  to  the  Eng- 
lish insolvent  laws,  which  only  authorize  the 
'dischaive  of  the  debtor  from  imprisonment. 

If  this  provision  in  the  constitution  was  un- 
unUguous,  and  its  meaning  entirely  free  from 
-doubt,  there  would  be  no  door  left  open  for 
-eonBtruetion,  or  any  proper  ground  upon 
SOS*]  which  *the  intention  of  the  framers 
■of  the  constitution  could  be  inquired  into  this 
'Court  would  be  bound  to  give  to  it  its  full 
operation,  whatever  might  be  the  views  en- 
tertained of  its  expediency.  But  the  diversity 
■of  opinion  entertained  of  its  construction,  will 
fairly  justify  an  inquiry  into  the  intention,  as 
well  as  the  reason  and  policy  of  the  provision ; 
all  which,  in  my  judgmenl^  will  warrant  its 
being  confined  to  lawa  affecting  contracts  made 
antecedent  to  the  passace  of  such  lawa.  Such 
would  appear  to  be  uie  plain  and  natural 
interpretation  of  the  words,  '*no  state  shall 
pass  any  law  Impairing  the  oUigation  of  eon- 
tracts." 

The  law  must  have  a  present  effect  upon 
some  contract  in  existence,  to  bring  it  within 
the  plain  meaning  of  the  language  employed. 
^There  would  be  no  propriety  in  saying,  that 
a  law  impaired,  or  in  any  manner  whatever 
modified  or  altered,  what  did  not  exist.  The 
most  obvious  and  natural  application  of  the 
words  themselves,  is  to  laws  having  a  retro- 
spective operation  upon  existing  contracts;  and 
this  construction  is  fortified  by  the  associate 
prohibitions,  "no  state  shall  pass  any  bill  of 
attainder,  ezpoat  faeto  law,  or  law  impairing 
the  obligation  of  oontracts.**  The  two  nnt  are 
confesaedlj  restricted  to  retrospective  laws, 
«onceming  crimes  and  penalties  affecting  the 
personal  security  of  individuals.  And  no  good 
reason  is  perceived  why  the  last  should  not  be 
restricted  to  retrospective  laws,  relating  to  pri- 
vate rights  growing  out  of  the  contracts  of 
parties.  The  one  provision  ia  intended  to  pro- 
tect the  person  of  the  citizen  from  punishment 
«riminally  for  any  act  not  unlawful  when  com- 
mitted; and  the  other  to  protect  the  rights  of 
property,  as  secured  by  contracts  sanctioned  by 
ousting  laws.  No  one  supposes  that  a  state 
legislature  is  under  any  restriction  in  declaring, 
prospectively,  any  acts  criminal  which  its  own 
wisdom  and  policy  may  deem  expedient.  And 
why  not  apply  the  same  rule  of  construction 
and  operation  to  the  other  provision  relating  to 
the  rights  of  property  T  Neither  provision  can 
strictly  be  considered  as  introducug  any  new 
principle,  but  only  for  greater  security  and 
safety  to  incorporate  into  this  charter  provi- 
sions admitted  ^  all  to  be  among  the  first  prin- 
ciples of  our  government.  No  state  court  would, 
I  T)''''"nr"o.  san'-tion  and  enforce  an  ex  post  facto 
S04*]  law;  if  no  'such  prohibition  was  con- 
tained in  the  constitution  of  the  United  States; 
■o,  neither  would  retrospective  laws,  taking 
away  rested  rishta,  be  enforced.  Such  laws  are 
repugnant  to  uiose  fundamental  principles,  up- 
on which  every  just  system  of  laws  is  founded. 
It  is  an  elementary  principle  adopted  and  sane- 
•  Ifc  ed. 


tioned  by  the  courts  of  justice  in  this  country, 
and  in  Great  Britain,  whenever  such  laws  have 
come  under  consideration,  and  yet  retrospective 
laws  are  clearly  within  Uiis  prohibition.  1% 
is,  therefore,  no  objection  to  tne  view  I  have 
taken  of  this  clause  in  this  constitution,  that 
the  provision  was  unnecessary.  The  great 
principle  asserted,  no  doubt,  is,  as  laid  down  by 
the  court  in  Sturges  v.  Crowninshield,  the  in- 
violability of  contracts;  and  this  principle  ia 
fully  maintained  by  confining  the  prohibition 
to  laws  affecting  antecedent  contracts.  It  is 
the  same  principle,  we  find,  contemporaneously 
(13th  July,  1787,  I  L.  U.  S.  476}  asserted  by  the 
old  Congress,  in  an  ordinance  for  the  govern- 
ment of  the  territory  of  the  United  States 
north-west  of  the  river  Ohio.  By  one  of  the 
fundamental  articles  it  is  provided,  that  "in 
the  just  preservation  of  rights  and  property, 
it  is  understood  and  declared  that  no  law  ought 
ever  to  be  made,  or  have  force  in  the  territory, 
that  shall  in  any  maner  whatever  interfere  with 
or  affect  private  contracts  or  engagements, 
bona  fide,  and  without  fraud,  previously  made," 
thereby  pointedly  making  a  disUnetion  between 
laws  affecting  contracts  antecedently,  and  sub- 
sequently made;  and  such  a  distinction  seems 
to  me  to  be  founded  upon  the  soundest  prin- 
ciples of  justice,  if  there  is  anything  in  the  ar- 
gument, that  contracts  are  made  with  refer* 
ence  to,  and  derive  their  obligation  from  the 
existing  law. 

That  the  prohibition  upon  the  states  to  paw 
laws  impairing  the  obligation  of  eoniraeta  ia 
applicable  to  private  rights  '  merely,  without 
reference  to  bankrupt  laws  was  evidratly  the 
understanding  of  those  distinguished  commen- 
tators on  the  constitution,  who  wrote  the  Fed- 
eralist. In  the  44th  number  of  that  work  (p. 
281),  it  is  said  that  "bills  of  attainder,  ex  post 
facto  laws,  and  laws  impairing  the  obligation 
of  contracts,  are  contrary  to  the  first  principles 
of  the  social  compact,  and  to  every  principle  of 
sound  legislation.  The  two  former  are  ex- 
pressly prohibited  by  the  declarations  prefixed 
*to  some  of  the  state  constitutions,  and  ['SOS 
all  of  them  are  prohibited  by  the  spirit  and 
scope  of  these  fundamental  charters.  Our  own 
experience  has  taught  us,  nevertheless,  that 
additional  defenses  against  these  dangers  oi^ht 
not  to  be  omitted.  Very  properly,  therefore, 
have  the  convention  added  this  constitutional 
bulwark  in  favor  of  personal  security  and  pri- 
vate rights."  Had  it  been  supposed  that  this 
restriction  had  for  its  object  the  taking  from 
the  states  the  right  of  passing  insolvent  laws, 
even  when  they  went  to  discharge  the  contract, 
it  is  a  little  surprising  that  no  intimation  of  its 
application  to  that  subject  should  be  found  In 
these  commentaries  upon  the  constitution.  And 
it  is  still  more  surprising,  that  if  it  had  been 
thought  susceptible  of  any  such  interpretation, 
that  no  objection  should  have  been  made  in  any 
of  the  states  to  the  constitution  on  this  ground, 
when  the  ingenuity  of  man  was  on  the  stretch 
in  many  states  to  defeat  its  adoption;  and  par- 
ticularly in  the  state  of  New  York,  where  the 
law  now  in  question  was  in  full  force  at  the 
very  time  the  state  convention  was  deliberating 
upon  the  adoption  of  the  constitution.  But  if 
the  prohibition  is  confined  to  retrospective  laws, 
as  it  naturally  imporu,  it  is  not  surprising  that 
it  should  have  passed  without  objection,  as  it  Is 
the  assertion  of  a  prhidple  universally  approved. 
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It  was  pressed  apon  the  court  with  great 
confidence,  and,  as  it  struck  me  at  the  time 
with  much  force,  that  if  this  restriction  could 
not  reach  laws  existing  at  the  time  the  con- 
tract was  made,  state  legislatures  might  evade 
the  prohibition  (immediately  preceding),  to 
make  anything  but  gold  and  silver  a  tender  in 
payment  of  debts,  by  making  the  law  prospec- 
tive in  its  operation,  and  applicable  to  con- 
tracts thereafter  to  be  made.  But  on  reflection, 
I  think,  no  such  consequences  are  involved. 
When  we  look  at  the  woole  clause  in  which 
these  restrictions  are  contained,  it  will  be  seen 
that  the  subjects  embraced  therein  are  evident- 
ly to  be  divided  into  two  classes;  the  one  of  a 
public  and  national  oharaeter,  the  power  over 
which  is  entirely  taken  away  from  the  states; 
and  the  other  relating  to  private  and  personal 
rights,  upon  which  the  states  may  legislate 
under  the  restrictions  specified.  The  former 
arc,  "no  state  shall  enter  into  any  treaty,  alli- 
806*]  ance,  or  confederation,  grant  'letters 
of  marque  and  reprisal,  coin  money,  emit  bills 
of  credit."  Thus  far  there  can  be  no.  question 
that  they  relate  to  powers  of  a  general  and 
national  character.  The  next  in  order  is,  or 
"make  anything  but  gold  and  silver  a  tender  in 
payment  of  debts;"  this  is  founded  upon  the 
same  principles  of  public  and  national  policy 
as  the  prohibition  to  coin  money  and  emit  bills 
of  credit,  and  is  so  considered  in  the  commen- 
tary on  this  clause  in  the  number  of  the  Feder- 
alist Z  have  referred  to.  It  is  there  said,  the 
power  to  make  anything  but  gold  and  silver  a 
tender  in  payment  of  debts,  is  withdrawn  from 
the  states,  on  the  same  principles  with  that  of 
luuing  a  paper  currency.  All  these  prohibi- 
tions, therefore,  relate  to  powers  of  a  public 
nature,  and  are  general  and  universal  in  their 
application,  and  inseparably  connected  with 
national  policy.  The  subject-matter  is  en- 
tirely withdrawn  from  state  authority  and 
state  legislation.  But  the  succeeding  prohibi- 
tions are  of  «.  different  character;  they  relate 
to  personal  security  and  private  rights,  viz., 
or  "pass  any  bill  of  attainder,  ex  post  facto 
law,  or  law  impairing  the  obligation  of  con- 
tracts." The  subject-matter  of  such  laws  is 
not  withdrawn  from  the  states;  but  the  legis- 
lation thereon  must  be  under  the  restriction 
therein  imposed.  States  may  legislate  on  the 
subject  of  contracts,  but  the  laws  must  not  im- 
pair the  obligation  of  such  contracts.  A  ten- 
der of  payment  necessarily  refers  to  the  time 
when  the  tender  is  made,  and  has  no  relation 
to  the  time  when  the  law  authorizing  it  shall 
be  passed,  or  when  the  debt  was  contracted. 
The  prohibition  is,  therefore,  general  and  un- 
limited in  its  application.  It  has  been  urged  tn 
argument,  that  this  prohibition  to  the  states  to 

gass  laws  impairing  the  obligation  of  contracts, 
ad  in  view  an  object  of  jpreat  national  policy, 
connected  with  tne  power  to  regulate  com- 
merce; that  the  leading  purpose  was  to  take 
from  the  states  the  right  of  passing  bankrupt 
laws.  And  to  illustrate  and  enforce  this  posi- 
tion, this  clause  has  been  collated  with  that 
which  gives  to  Congress  the  power  of  passing 
uniform  laws  on  the  subject  of  bankruptcies; 
and  by  transposition  of  the  clause,  the  consti- 
tution is  made  to  read,  Congress  shall  have 
power  to  establish  uniform  laws  on  the  subject 
of  bankrupts  throughout  the  United  States; 
638 


but  no  state  *sha]I  pass  any  law  Impair-  [*SOT 
ing  the  obligation  of  contracts;  and  this  pro- 
hibition is  made  to  mean,  no  state  shall  pass 
any  bankrupt  law. 

No  just  objection  can  be  made  to  this  collo- 
cation, if  the  grant  of  the  power  to  CongrcM 
and  the  prohibition  in  question  to  the  states, 
relate  to  the  same  subject-matter,  viz.,  bank- 
rupt laws.  But,  it  appears  to  me  very  difficult 
to  maintain  this  proposition.  It  is,  in  the  first 
place,  at  variance  with  the  decision  in  Sturgn 
V.  Crowninshield,  where  it  is  held,  that  this 
power  is  not  taken  from  the  states  absolutely, 
but  only  in  a  limited  and  modified  sense.  Aw) 
in  the  next  place,  it  is  not  reasonable  to 
pose  that  a  deniaJ  of  this  power  to  the  atani 
would  have  been  couched  in  such  ambiguous 
terms,  if,  as  has  been  contended,  the  giving  to 
Congress  the  exclusive  power  to  pass  bankrupt 
laws,  was  the  great  and  leading  object  of  this 
prohibition,  and  the  preservation  of  private 
rights  followed  only  as  an  incident  of  minor 
importance,  it  is  difiicult  to  assign  any  satis- 
factory reason  why  the  denial  of  the  power  to 
the  states  was  not  expressed  in  plain  and  on- 
ambiguous  terms,  viz.,  no  state  shall  pass  any 
bankrupt  law.  This  would  have  been  a  more 
natural,  and,  certainly,  a  less  doubtful  form  of 
expression;  and,  besides,  if  the  object  was  to 
take  from  the  states  altogether  the  right  of 
passing  bankrupt  laws,  or  insolvent  laws  hav- 
ing the  like  operation,  why  did  not  the  denial 
of  the  power  extend  also  to  naturalization 
lawsT  The  grant  of  the  power  to  Congress  on 
this  subject,  is  contained  in  the  same  clause, 
and  substantially  in  the  same  words,  "To  es- 
tablish an  uniform  rule  of  naturalization,  and 
uniform  laws,  on  the  subject  of  bankruptcies 
throughout  the  United  States."  If  the  authori- 
ty of  Congress  on  the  subject  of  natural  izatioo 
is  exclusive,  from  the  nature  of  the  power,  why 
is  it  not,  also,  with  resp^  to  banlcruptciea? 
And  if,  in  the  one  case,  the  denial  of  the 
power  to  the  states  was  neceasanr,  it  was 
equally  so  in  the  other.  I  cannot  think,  there- 
fore, that  the  prohibition  to  pass  laws  im- 
pairing the  obligation  of  contracts,  had  any 
reference  to  a  general  system  of  bankrupt  or 
insolvent  laws.  Such  a  system,  established  by 
the  sovereign  l^slative  power  of  the  general, 
or  state  governments,  cannot,  in  any  just  sense, 
be  said  to  'impair  the  obligation  of  con-  t*S6S 
tracts.  In  every  government  of  laws  there 
must  be  a  power  somewliere  to  regulate  civil 
contracts ;  and  where,  under  our  system,  ts 
that  power  vested  T  It  must  be  either  in  the 
general  or  state  governments.  There  is  certain- 
ly no  such  power  granted  to  the  general  govern- 
ment, and  all  power  not  ^nted  is  reserved  to 
the  state.  The  whole  subject,  therefore,  of  the 
regulation  of  contracts  must  remain  with  the 
states  and  be  governed  by  their  laws  respective- 
ly; and  to  deny  to  them  the  right  of  prescrib- 
ing the  terms  and  conditions  upon  wbic^i  per- 
sons shall  he  bound  by  their  contracts  there- 
after made,  is  imposing  upon  the  states  &  limi- 
tation, for  which  I  find  no  authority  in  t2ke  eoa- 
stitution;  and  no  contract  can  impose  a  civil 
obligation  beyond  that  prescribed  by  the  exist- 
ing law  when  the  contract  was  made;  nor  cu 
such  obligation  be  impaired  by  controlling  and 
discharging  the  oontraet  according  to  the  provi- 
sions (u  such  law.  Suppose  a  contraet  for  tW 
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payment  of  money  should  contain  an  ezpren 
■tipulation  hy  the  creditor  to  accept  a  propor- 
tional part,  in  case  the  debtor  should  heoome 
insolvent,  and  to  discharge  the  contract,  can 
there  be  a  doubt  that  such  contract  would  be 
enforced  T  And  what  is  the  law  in  question  but 
such  contract,  when  applied  to  the  undertak- 
ing of  Ogden  by  aeceptino;  these  bills.  It  is 
no  strained  construction  of  the  transaction,  to 
consider  the  contract  and  the  law  inseparable, 
when  judg^g  of  the  obligation  imposed  upon 
the  debtor;  and,  if  so,  the  undertaking  was 
conditional,  and  the  holder  of  the  bills  agreed 
to  accept  a  part  in  case  of  the  inability  of  the 
acceptor/by  reason  of  his  insolvent,  to  pay  the 
whole. 

The  nneonstitutionality  of  this  law  Is  said  to 
arise  from  Its  exempting  the  property  of  the  In- 
solvent, acquired  after  nis  discharge,  from  the 
payment  of  his  antecedent  debts.  A  discharge 
of  the  person  of  the  debtor  is  admit.ted  to  be  no 
violation  of  the  contract.  If  this  objection  Is 
well  founded,  it  must  be  on  the  ground  that 
the  obligation  of  every  contract  attaches  upon 
the  property  of  the  debtor,  and  any  law  exon- 
erating it  violates  this  obligation.  I  do  not 
mean  that  the  position  implies  a  lien  by  way  of 
mortgage,  or  pledge,  on  any  specific  property, 
but  that  all  tbe  property  which  a  debtor  has, 
when  called  upon  for  payment,  is  liable  to  be 
809"]  "taken  in  execution  to  satisfy  the  debt, 
and  that  a  law  releasing  any  portion  of  it  im- 
pairs the  obligation  of  the  contract.  The  force 
and  justice  of  this  position,  when  applied  to 
eontracts  ttfisting  at  the  time  the  law  u  passed, 
is  not  now  drawn  in  question.  Bat  its  correct- 
ness, when  applied  to  contracts  thereafter 
mAde.  is  denied.  The  mode,  and  the  manner, 
and  the  extent  to  which  property  may  be  taken 
in  satisfaction  of  debts,  must  be  left  to  the 
bound  discretion  of  the  legislature,  and  regu- 
lated by  its  views  of  policy  and  expediency,  in 
promoting  the  general  welfare  of  the  commu- 
nity, subject  to  such  regulation.  It  was  the 
policy  of  the  common  law,  under  the  feudal 
system,  to  exempt  lands  altogether  from  being 
seized,  and  applied  in  satisfaction  of  debts;  not 
even  possession  could  be  taken  from  the  tenant. 
There  can  be  no  natural  right  growing  out  of 
the  relation  of  debtor  and  creditor,  that  will 
give  the  latter  an  unlimited  claim_  upon  the 
property  of  the  former.  It  is  a  matter  entirely 
for  the  relation  of  civil  society;  nor  is  there 
any  fundamental  principle  of  justice  growing 
out  of  such  relation,  that  calls  upon  govern- 
ment to  enforce  the  payment  of  debts  to  the 
uttermost  farthing  which  the  debtor  may 
possess;  and  that  the  modification  and  extent 
of  such  liability,  is  a  subject  within  the  au- 
thority of  state  legislation,  seems  to  be  admit- 
ted by  the  uninterrupted  exercise  of  it.  I  have 
not  deemed  it  necessary  to  look  Into  the  statute 
books  of  all  the  states  on  this  subject,  but 
think  It  may  be  safely  affirmed,  that  in  most,  if 
not  all  the  states,  some  limitation^  of  the  right 
of  the  creditor,  over  the  property  of  the  debtor, 
has  been  established.  Ir  New  York,  various 
articles  of  personal  property  are  exempted  from 
execution.  In  Rhode  Island,  real  estate  cannot 
at  all  be  taken  on  judicial  process  for  satisfac- 
tion of  a  debt,  so  long  as  the  body  of  the  debtor 
is  to  be  found  within  the  state;  and  Virginia 
has  adopted  the  English  process  of  el^t,  and  a 
moiety  only  of  tiM  debtor's  freehold  is  deliver^ 
•  li.  ed. 


to  the  creditor,  until,  out  of  the  renta  and 
profits  thereof,  the  debt  is  paid.  Do  theso 
statute  regulations  impair  the  obligation  of 
contracts!  I  presume  tnis  will  not  be  contend- 
ed for;  and  yet  they  would  seem  to  me  to  fall 
within  the  prindple  urged  on  the  part  of  the 
defendant  in  error. 

*It  is  no  satisfactory  answer  to  say  [*S10 
that  such  laws  relate  to  the  remedy.  The  prin- 
ciple asserted  is,  that  the  creditor  has  a  right  to 
his  debtor's  property  by  virtue  of  the  obliga- 
tion of  the  contract,  to  the  full  satisfaction  of 
the  debt;  and  if  so,  a  law,  which  in  any  shape 
exempts  any  portion  of  it,  must  impair  the  ob- 
ligation of  the  contract.  Such  a  limitation 
and  restriction  upon  the  powers  of  the  state 
governments  cannot.  In  my  judgment,  be  sup- 
ported, under  the  prohibition  to  pass  laws  Im- 
pairing the  obligation  of  contracts. 

If  the  letter  of  the  constitution  does  not  im- 
periously demand  a  construction  which  denies 
to  the  states  the  power  of  passing  insolvent 
laws  like  the  one  in  question,  policy  and  expe- 
diency require  a  contrary  construction.  Al- 
though there  may  be  some  diversity  of  opinion 
as  to  the  poUt?  of  establishing  a  general  bank- 
rupt system  m  the  United  States,  yet  it  is 
generally  admitted  that  such  laws  are  useful, 
if  not  absolutely  necessary,  in  a  commercial 
community.  That  it  was  the  opinion  of  the 
framers  of  the  constitution,  that  the  power  to 
pass  bankrupt  laws  ought  somewhere  to  exist, 
18  clearly  inferable  from  the  grant  of  such 
power  to  Congress.  A  contrary  conclusion 
would  involve  the  greatest  absurdity.  The 
specific  power,  however,  granted  to  Congress, 
never  did,  nor  never  could,  exist  in  the  state 
governments.  That  power  is  to  establish  uni- 
form laws  on  the  subject  of  bankruptcies 
throughout  the  United  States,  which  could  only 
be  done  by  a  government  having  co-extensive 
jurisdiction.  Congress  not  having  as  yet 
deemed  it  expedient  to  exercise  the  power  of 
re-establishing  a  uniform  system  of  bankruptcy, 
affords  no  well-founded  argument  against  the 
expediency  or  necessity  of  such  a  system  in  any 
particular  state.  A  bankrupt  law  is  most  nec- 
essary in  a  commercial  community;  and  as  dif- 
ferent states  in  this  respect  do  not  stand  on  the 
same  footing,  a  system  which  might  be  adapted 
to  one,  might  not  suit  all,  v/hiaa  would  natu- 
rally present  difficulties  in  forming  any  uni- 
form system;  and  Congress  may,  as  heretofore, 
deem  it  expedient  to  leave  each  state  to  estab- 
lish such  system  as  shall  best  suit  its  own  local 
circumstances  and  views  of  policy,  knowing,  at 
the  same  time,  that  if  any  great  public  incon- 
venience shall  grow  out  of  the  different  state 
laws,  the  evils  "may  be  corrected  by  e8-["311 
tablishing  a  uniform  system,  according  to  the 
provision  of  the  institution,  which  will  sus- 
pend the  state  lam  on  the  subject.  If  such 
should  be  the  views  entertained  by  Congress, 
and  induce  them  to  abstain  from  the  exercise 
of  the  power,  the  importance  to  the  sbtte  of 
New  York,  as  well  as  other  states,  of  estab- 
lishing ^he  validity  of  laws  like  the  one  .in 
question,  is  greatly  increased.  The  long  con- 
tinuance of  it  there,  clearly  manifests  the 
views  of  the  state  legislature  with  respect  to 
the  policy  and  expediency  of  the  law.  And  I 
cannot  but  feel  strongly  impressed,  that  the 
length  of  time  which  this  law  has  been  in  un- 
disputed operation,  and  the  repeated  sanetioi^ 
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it  has  received  from  every  department  of  the 
l^vernment,  oaght  to  have  great  weight  when 
judging  of  its  constitutionalfty. 

The  provisions  of  the  Cist  section  of  the 
banlcrupt  law  of  1800,  appear  to  me  to  contain 
a  clear  expression  of  the  opinion  of  Congress  in 
favor  of  tne  validity  of  this,  and  simitar  laws 
in  other  states.  It  cannot  be  presumed  they 
were  ignorant  of  the  existence  of  these  laws,  or 
their  extent  and  operation.  And,  Indeed,  the 
seeUon  expressly  assumes  the  «dsteiioe  of  such 
laws,  by  declaring  that  this  act  shall  not  repeal 
or  annul  the  laws  of  any  state  now  in  force,  or 
which  may  be  thereafter  enacted  for  the  relief 
of  insolvent  debtors,  except  so  far  as  the  same 
may  elTect  persons  within  the  purview  of  the 
bankrupt  act;  and  even  with  respect  to  such 
persons,  it  provides  that,  if  the  creditor  shall 
not  prosecute  a  commission  of  banlcruptcy  with- 
in a  limited  time,  they  shall  be  entitled  to  re- 
lief under  the  state  laws  for  the  relief  of  in- 
solvent debtors.   And  what  relief  d>d  such  laws 

g'lvel  Was  it  merely  from  imprisonment  only? 
ertainly  not.  The  state  laws  here  ratified 
and  sanctioned,  or,  at  least,  some  of  them, 
were  sudi  as  liad  the  full  effect  and  operation 
of  a  bankrupt  law,  to  wit,  to  discharge  the 
debtor  al)Solutely  from  all  future  responsibility. 
It  is  true,  if  these  laws  were  unconstitutional 
«nd  void,  this  section  of  the  banlcrupt  law  could 

five  them  no  validity.  But  it  is  not  in  this 
ght  the  argument  is  used.  The  reference  is 
only  to  show  the  sense  of  Congress  with  respect 
to  the  validity  of  such  laws;  and,  if  it  is  fair 
to  presume  Congress  was  acquainted  with  the 
■extent  and  operation  of  these  laws,  this  clause 
is  a  direct  affirmation  of  their  validity. 
Xia*]  *For  it  cannot  be  presumed  that  body 
would  have  expressly  ratified  and  sanctioned 
laws  which  they  considered  unconstitutional. 

In  the  case  of  Sturges  v.  Crowninsbield,  as  I 
liave  before  remarked,  it  is  said,  that  by  this 
prohibition  (art.  1,  sec.  10),  in  the  constitution, 
the  convention  appears  to  have  intended  to  es- 
tablish a  great  principle,  "that  contracts  should 
be  inviolable."  This  was  certainly,  though  a 
great,  yet  not  a  new  principle.   It  is  a  princl- 

Ele  inherent  in  every  sound  and  just  system  of 
bws,  independent  of  express  constitutional  re- 
■traints.  And  if  the  assertion  of  this  principle 
was  the  object  of  the  clause  (as  I  think  it  was), 
is  it  reasonable  to  conclude  that  the  framers  of 
the  constitution  supposed  that  a  bankrupt  or 
insolvent  law,  like  the  one  in  question,  would 
violate  this  principle  ?  Can  it  be  supposed  that 
the  constitution  would  have  reserved  the  right, 
and  impliedly  enjoined  the  duty  upon  Congress 
to  pass  a  bankrupt  law,  if  it  had  been  thought 
that  such  law  would  violate  this  great  princi- 
ple? If  the  discharge  of  a  party  from  the  per- 
formance of  his  contracts,  when  be  has  by 
misfortunes,  become  incapable  of  fulfilling 
them,  is  a  violation  of  the  eternal  and  unalter- 
able principles  of  justice,  growing  out  of  what 
has  been  called  at  the  bar  the  universal  law, 
can  it  be,  that  a  power,  drawing  after  it  such 
consequences,  has  been  recognized  and  reserved 
in  our  constitution?  Certainly  not.  And  is  the 
discharge  of  a  contract  any  greater  violation  ot 
titose  sacred  principles  in  a  state  legislature, 
than  in  that  of  the  United  States?  No  such 
distinction  will  be  pretended.  But  a  bankrupt 
or  insolvent  law  involves  no  fioah  violation  ol 
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the  great  principles  of  justice,  and  thb  is  not 
the  light  in  which  it  always  has  been,  and 
ought  to  be,  considered.  Such  law,  in  its  prin- 
ciple and  object,  has  in  view  the  benefit  of  Dott 
debtor  and  creditor,  and  is  no  more  than  titt 
just  exercise  of  the  sovereign  legislative  power 
of  the  government  to  relieve  a  debtor  from  hli 
contracts,  when  necessity,  and  unforeseen 
misfortunes,  have  rendered  him  incapable  of 
performing  them;  and  whether  this  power  is  to 
be  exerdaed  by  the  states  individually,  or  ij 
the  United  States,  can  make  no  difference  m 
principle.  In  a  government  like  ours,  where 
sovereignty,  to  a  modified  extent  'exists  ['Sll 
both  in  the  state,  and  in  the  United  States. 
It  was,  in  the  formation  of  the  constitution,  s 
mere  question  of  policy  and  expediency,  where 
this  power  should  be  exercised;  njid  there  cu 
be  no  question,  but  that,  so  far  aa  respects  s 
bankrupt  law,  properly  speaking,  the  power 
ought  to  be  exercised  by  the  general  govern- 
ment. It  is  naturally  connected  with  commerce 
and  should  be  uniform  throughout  the  United 
States.  A  bankrupt  system  deals  with  com- 
mercial men  but  this  affprds  no  reason  why  t 
state  should  not  exercise  its  sovereign  power  in 
relieving  the  necessities  of  men  who  do  not  fsD 
within  the  class  of  traders,  and  who,  from  like 
misfortune,  have  become -incapabia  erf  perform- 
ing their  contracts. 

Without  questioning  the  constitutional  pow- 
er of  Congress  to  extend  a  bankrupt  law  to  all 
classes  of  debtors,  the  expediency  of  such  a 
measure  may  well  be  doubted.  There  is  not 
the  same  necessity  of  uniformity  af  system,  ss 
to  other  classes  than  traders;  their  dealings  are 
generally  local,  and  different  considerations  of 
policy  may  influence  different  states  on  this 
subject;  and  should  Congress  pass  a  bankrupt 
law  confined  to  traders,  it  would  still  leave  the 
insolvent  law  of  New  York  in  force  aa  to  other 
classes  of  debtors,  subject  to  such  alteration  as 
that  state  shall  deem  expedient. 

Upon  the  whole,  therefore,  it  having  been 
settled  by  this  court  that  the  states  have  a 
right  to  pass  bankrupt  laws,  provided  they  do 
not  violate  the  prohibition  against  impairinz 
the  obligation  of  contracts;  and  t>elieving,  as  i 
do,  for  tho  reasons  I  have  given,  that  the  insol- 
vent law  in  question,  by  which  a  debtor  obtslm 
a  discharge  from  all  future  responsibility  upon 
contracts-  entered  into  after  the  passage  of  the 
law,  and  before  his  discharge,  does  not  impair 
the  obligation  of  his  contracts,  I  am  of  opinion 
that  the  judgment  of  the  court  below  ought  to 
be  reversed. 

Idr.  Justice  TrimUe.  Tlie  question  raised 
upon  the  record  in  this  case,  and  which  tats 
been  discussed  at  the  bar,  may  be  stated  thus: 
Has  a  state,  since  the  adoption  of  the  consti- 
tution of  the  United  States  authority  to  pass  s 
bankrupt  "or  insolvent  law,  dischar-  [*Sl* 
ging  the  bankrupt  or  insolvent  from  all  con- 
tracts made  within  the  state  after  the  passage 
of  the  law,  upon  the  bankrupt  or  insolvent  sur- 
rendering his  effects  and  obtaining  a  certifi- 
cate of  dischaige  fnna  the  constituted  authori- 
ties of  the  state? 

The  counsel  for  the  defendant  in  error  hare 
endeavored  to  maintain  the  negative  of  the 
proposition,  on  two  grounds: 

Ist.  That  the  power  conferred  on  Congress 
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by  tbe  constitution,  "to  establish  uniform  laws 
on  the  subject  of  bankruptdes  throughout  the 
United  States'*  is,  in  its  nature,  an  exclusive 
power;  that  consequently  no  state  has  authori- 
ty to  pass  a  bankrupt  taw,  and  that  the  law 
under  consideration  is  a  bankrupt  law. 

2nd.  That  it  is  a  law  impairing  the  obliga- 
tion of  contracts,  within  the  meaning  of  the 
constitution. 

In  the  case  of  Sturges  v.  Crowntnshield,  4 
Wheat.  Rep.  122,  this  court  expressly  decided 
''that  unce  the  adoption  of  the  constitution  of 
tbe  United  States,  a  state  has  authority  to  pass 
a  bankrupt  law,  provided  such  law  does  not 
impair  the  obligation  of  contracts,  within  the 
meaning  of  the  constitution,  and  provided 
there  be  no  act  of  Congress  in  force  io  estab- 
lish a  uniform  system  of  bankrupt^  conflict- 
faicwith  such  law." 

This  being  a  direct  judgment  of  the  court, 
overruling  the  first  position  assumed  in  argu- 
ment, that  judgment  ought  to  prevail,  unless 
It  be  very  clearly  shown  to  be  erroneous. 

Not  having  been  a  member  of  the  court 
when  that  judgment  was  given,  I  will  content 
myself  with  saying  the  argument  has  not  con- 
vinced me  it  is  erroneous;  and  that,  on  the 
contrary,  I  think  the  opinion  is  fully  sustained 
by  a  sound  construction  of  the  constitution. 

There  being  no  act  of  Congress  in  force  to 
establish  a  uniform  system  ofbankruptcy,  the 
first  ground  of  argument  must  fail. 

It  is  argued  that  the  law  under  consideration 
is  a  law  impairing  the  obligation  of  contracts 
within  the  meaning  of  the  constitution.  The 
10th  section  of  the  1st  article  of  the  constitu- 
tion is  in  these  words:  "No  state  shall  enter 
into  any  treaty,  allidnoa  or  confederation; 
grant  letters  of  marque  and  reprisal;  coin  mon- 
«y;  emit  bills  of  credit  make  anything 
315*]  *but  gold  and  silver  coin  a  tender  in 
payment  of  debts;  pass  any  bill  of  attainder, 
ex  post  facto  law,  or  law  impairing  the  obli- 
gation of  contracts,  or  grant  any  title  of  no- 
bility." 

In  the  case  of  Sturges  v.  Crowninshield  the 
defendant  in  the  original  suit  had  been  dis- 1 
charged  in  New  York,  under  an  insolvent  law 
of  t&t  state  which  purported  to  apply  to  past 
as  well  as  future  contracts;  and  being  sued  on 
•  contract  made  within  the  state  prior  to  the 
passage  of  the  law,  he  pleaded  his  certificate  of 
discharge  in  bar  of  tbe  action.  In  answer  to 
the  third  and  fourth  c|ueations,  certified  from 
the  Circuit  Court  to  this  court  for  its  final  de- 
cision, drawing  in  question  the  constitutionali- 
ty of  the  law.  and  the  sufficiency  of  the  plea 
in  bar  founded  upon  it,  this  court  certified  its 
opinion  "that  the  act  of  New  York,  pleaded 
in  this  case,  so  far  as  it  attempts  to  discharge 
the  contract  on  which  this  suit  was  instituted, 
is  a  law  impairing  the  obligation  of  contracts, 
within  the  meaning  of  the  constitution  of  the 
United  States;  and  that  the  plea  of  the  de- 
fendant is  not  a  good  and  sufficient  bar  of 
the  plainti£F*s  action." 

In  the  case  of  M'Millan  v.  lifNeill,  4  Wheat. 
Sep.  209,  the  defendant  in  the  court  below 
pleaded  a  discharge  obtained  by  him  in  Louisi- 
ana, on  the  23d  of  August,  1815,  under  the  in- 
solvent law  of  that  state,  passed  in  1808,  in  bar 
of  a  suit  instituted  against  him  upon  a  con- 
tract made  in  South  Carolina  in  the  year  1813. 
«  Ij.  ed. 


Tliis  court  decided  that  the  plea  was  no  bar 
to  the  action,  and  affirmed  the  judgment  giv- 
en below  for  the  plaintiff. 

These  cases  do  not  decide  the  case  at  bar. 
In  the  first,  the  discharge  was  pleaded  in  bar 
to  a  contract  made  prior  to  the  passage  of  the 
law;  and  in  the  second,  the  discharge  obtained 
in  one  state  under  its  laws  was  pleaded  to  a 
contract  made  in  another  state.  They  leave  the 
question  open,  whether  a  discharge  obtained  in 
a  state,  under  an  insolvent  law  of  the  state,  is 
a  good  bar  to  an  action  brought  on  a  contract 
made  within  a  state  after  the  passage  of  the 
law. 

In  presenting  this  inquiry,  it  is  immaterial 
whether  the'  law  purports  to  apply  to  past  as 
well  as  future  contracts,  or  is  wholly  prospec- 
tive in  its  provisions. 

•It  is  not  the  terms  of  the  law,  but  ["816 
its  effect,  that  is  inhibited  by  the  constitution. 
A  law  may  be  in  part  constitutional  and  in 
part  unconstitutional.  It  may,  when  applied 
to  a  ^ven  case,  produce  an  effect  which  is 
prohibited  by  the  constitution ;  but  it  may  not, 
when  applied  to  a  case  differently  circum- 
stanced, produce  such  prohibited  rfect. 
Whether  the  law  under  consideration,  in  its 
effects  and  operation  upon  the  contract  sued 
on  in  this  ease,  be  a  law  impairing  the  obliga- 
tion of  this  contract,  is  the  only  necessary  in- 
quiry. 

In  order  to  come  to  a  just  conclusion  we 
must  ascertain,  if  we  can,  the  sense  in  which 
the  terms,  "obligation  of  contracts,"  is  used  in 
the  constitution.  In  attempting  to  do  this  I 
will  premise  that,  in  construing  an  instrument 
of  so  much  solemnity  and  importance,  effect 
should  be  given,  if  possible,  to  every  word. 
No  expression  should  oe  regarded  as  a  useless 
expletive;  nor  should  it  be  supposed,  without 
the  most  urgent  necessity,  that  the  illustrious 
framers  of  ^hat  instrument  had,  from  igno- 
rance or  inattention,  used  different  words 
which  are,  in  effect,  merely  tautologous. 

I  understand  it  to  he  admitted  in  argument, 
and  if  not  admitted  it  could  not  be  reasonably 
contested,  that,  in  the  nature  of  things,  there 
is  a  differenoe  between  a  "contract"  and  the 
"obligation"  of  a  contract.  The  terms  "con- 
tract" and  "obligation,"  although  sometimes 
used  loosely  as  convertible  terms,  do  not  prop- 
erly impart  the  same  idea.  The  constitution 
plainly  presupposes  that  a  contract  and  its  ob- 
ligation are  different  things.  Were  they  the 
same  thing,  and  the  terms  "contract"  and 
"obligation"  eonvertible.  the  constitution,  in- 
stead of  being  read  as  it  now  is,  "that  no  state 
shall  pass  any  law  impairing  the  obligation  of 
contracts;"  might,  witn  the  same  meaning,  be 
read,  "that  no  state  shall  pass  any  law  impair- 
ing the  obligation  of  obligations,"  or  "the  con- 
tract of  contracts;"  and  to  ^ve  to  the  consti- 
tution the  same  meaning  which  either  of  these 
readings  would  import,  would  be  ascribing  to 
its  framers  a  useless  and  palpably  absurd  tau- 
tology. The  illustrious  framers  of  the  con- 
stitution could  not  be  ignorant  that  there  were, 
or  might  be,  many  contracts  without  obliga- 
tion, and  many  obligations  without  contracts. 
"A  contract  is  defined  to  be  an  agreement  in 
which  a  party  'undertakes  to  do,  or  [*S17 
not  to  do,  a  particular  thing."  Sturges  T. 
Crowninshield,  4  Wheat.  Kep.  197. 
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This  definition  !a  sufficient  for  all  the  pur- 
poses of  the  present  investigation,  and  its  gen- 
eral accuracy  is  not  contested  by  eitlier  side. 

From  the  very  terms  of  the  definition  it  re- 
tults  incontestably  that  the  contract  is  the 
sole  act  of  the  parties,  and  depends  wholly 
on  their  will.  The  same  words,  used  by  the 
same  parties,  with  the  same  objects  in  view, 
would  be  the  same  contract,  whether  made  up- 
on a  desert  island,  in  London,  Constantinople 
or  New  York.  It  would  be  the  same  con- 
tract, whether  the  law  of  the  place  where  the 
contract  was  made  recognized  its  validity  and 
furnished  remedies  to  enforce  its  performance, 
or  prohibited  the  contract  and  withheld  all 
remedy  lor  its  violation. 

The  language  of  the  constitution  plainly  sup- 
poses that  the  obligation  of  a  contract  is  some- 
thing not  wholly  depending  upon  the  will  of 
the  parties.  It  incontestably  supposes  the  obli  - 
Ration  to  be  something  which  attaches  to,  and 
myn  hold  of  the  contract,  and  which,  by  some 
superior  external  power,  regulates  and  con- 
trols the  conduct  of  the  parties  in  relation 
to  the  contract;  it  evidently  supposes  that 
superior  external  power  to  rest  in  the  will  of 
the  legislature. 

What,  then,  is  the  obligation  of  contracts, 
within  the  meaning  of  the  constitution?  From 
what  source  does  that  obligation  arise? 

The  learned  Chief  Justice,  in  delivering  the 
opinion  of  the  court  in  Sturges  v.  Crownin- 
shield,  after  having  defined  a  contract  to  be 
"an  agreement  wherein  a  party  undertakes  to 
do,  or  not  to  do,  a  ^rtlcular  thing,"  proceeds 
to  define  the  obligation  of  the  contract  in  these 
words:  "The  law  binds  him  to  perform  his  en- 
gagement, and  thia  is,  of  course  the  obliga- 
tion of  the  contract." 

The  Institutes,  lib.  3,  tit.  4  (Cooper's  transla- 
tion), saya,  "an  obligation  ia  the  chain  of  the 
law,  by  which  we  'are  neoessaiily  bound  to 
make  some  payment,  according  to  the  law  of 
the  land." 

Pothier,  in  his  treatise  concerning  obliga- 
tions, in  speaking  of  the  obligation  of  coii- 
traotSf  calls  it  "vinculum  legis,"  the  chain  of 
the  law.  Paley,  p.  66,  says,  "to  be  obliged,  is 
SIS*]  *to  be  urged  by  a  violent  motive,  re- 
sulting from  the  command  of  another."  From 
these  authorities — and  many  more  might  be 
cited — it  may  be  fairly  concluded  that  the  ob- 
ligation of  the  contract  consists  in  the  power 
and  efficacy  of  the  law  which  applies  to,  and 
enforces  performance  of  the  contracts,  or  the 
payment  of  an  equivalent  for  non-performance. 
The  obligation  does  not  inhere,  and  Bubsist  in 
the  contract  itself,  proprio  yigore,  but  in  the 
law  applicable  to  the  contract.  This  is  the 
sense,  I  think  in  which  the  constitution  uses 
the  term  "obligation." 

From  what  law,  and  how,  is  this  obligation 
derived,  within  the  meaning  of  the  constitu- 
tion? Even  if  it  be  admitted  that  the  moral 
law  necessarily  attaches  to  the  agreement,  that 
would  not  bring  it  within  the  meaning  of  the 
constitution.  Moral  obligations  are  those  aris- 
ing from  the  admonitions  of  conscience,  and 
accountability  to  the  Supreme  Being.  No  hu- 
man law-giver  can  impair  them.  They  are 
entirely  foreign  from  the  purposes  of  the  con- 
stitution. The  constitution  evidently  contem- 
plates an  obligation  which  might  be  impaired 
942 


hy  a  law  of  the  state,  If  not  prohibited  by  the 
iMnstitution. 

It  is  argued,  that  the  obligation  of  contract* 
is  founded  in,  and  derived  from,  general  muS 
universal  law;  that,  by  these  laws,  the  obliga- 
tion of  contracts  is  co-extensive  with  the  duty 
of  performance,  and,  indeed,  the  same  thing; 
that  the  obligation  is  not  derived  from,  nor  de- 
pends upon,  the  civil  or  municipal  laws  of 
the  state;  and  that  thia  general  universal  duty, 
or  obligation,  is  what  the  constitution  intends 
to  guard  and  protect  against  the  unjust  en- 
croachments 01  state  Iwislation.  In  snppoit 
of  this  doctrine,  it  is  said,  that  no  state,  per- 
haps, ever  declared  by  statute  or  positive  law 
that  contracts  shall  be  obligatory;  but  thai 
all  states,  assuming  the  pre-exiatence  of  the 
obligation  of  contracts,  have  only  superadded, 
by  municipal  law,  the  means  of  carding  the- 
pre-existing  obligation  into  effect. 

This  argument  stmck  me,  at  first,  with  great 
force;  but,  upon  reflection,  I  am  convmeed 
it  is  more  specious  than  solid.  If  it  were  ad- 
mitted that,  in  an  enlarged  and  very  ^neral 
sense,  obligations  have  their  foundation  in  nat- 
ural, or  what  is  called,  in  the  argument,  uni- 
versal law;  that  this  'natural  obligation  [*31» 
is,  in  the  general,  assumed  by  states  as  pre- 
existing, and,  upon  this  assumption,  they  hate- 
not  thought  it  necessary  to  pass  declaratory 
laws  in  affirmance  of  the  principles  of  univers^ 
law;  yet  nothing  favorable  to  the  argument 
can  result  from  these  admissions,  unless  it  be 
further  admitted,  or  proved,  that  a  state  haa 
no  authority  to  regulate,  alter,  or  in  any  wise 
control,  the  operation  of  this  universal  law 
within  the  state,  by  its  own  peculiar  municipal 
enaction*.  Tbh  it  not  admitted,  and,  I  tiiink, 
cannot  be  proved. 

I  admit  that  men  have,  by  the  laws  of  ns' 
ture,  the  right  of  acquiring,  and  possessing 
property,  and  the  right  of  contracting  engage* 
mente.  I  admit  that  these  natural  rights 
have  their  correspondent  natural  obligations. 
I  admit,  that  in  a  state  of  nature,  when 
men  have  not  submitted  themselves  to  the  con- 
trolling authority  of  civil  government,  the  nat- 
ural obligation  of  contracts  is  co-extensive  wiU» 
the  dut^  of  performance.  Tliis  natural  obli- 
gation IS  founded  solely  in  the  principles  of 
natural  or  universal  law.  What  is  this  natural 
obligation?  All  writers  who  treat  on  the  sub- 
ject of  obligations,  agree  that  it  consists  in 
the  right  of  the  one  party  to  demand  front 
the  other  party  what  is  due;  and  if  it  be 
withheld,  in  his  right,  and  supposed  capacity 
to  enforce  performance,  or  to  take  an  equiva- 
lent for  non -performance,  by  his  own  power. 
This  natural  obligation  exists  among  sovereign 
and  independent  states  and  nations,  end 
amongst  men,  in  a  state  of  nature,  who  ha« 
no  common  superior,  and  over  whom  none 
claim,  or  can  exercise,  a  controlling  legislative 
authority. 

But  when  men  form  a  social  compact,  and 
organize  a  dvil  government,  they  necessarily 
surrender  the  regulation  and  control  of  these 
natural  rights  and  obligations  into  the  hand* 
of  the  government.  Admitting  it,  then,  to  be 
true,  that,  in  general,  men  derive  the  right  of 
private  property,  and  of  contracting  engage- 
ments, from  the  principles  of  natural,  universal 
law;  admitting  that  these  rights  are,  in-  the 
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general,  not  derived  from,  or  created  by  so- 
ciety, but  are  brought  into  it;  and  that  no 
express,  declaratory,  municipal  law  be  neces- 
aary  for  their  creation  or  recognition;  yet,  it  is 
equally  true  that  these  rights,  and  the  obliga- 
S20*]  ti«u  resnltuiff  *from  them,  are  subject 
to  be  regnlatedi  mo£fled,  and  sometimes  ab* 
solutely  restrained,  by  the  positive  enactions 
of  municipal  law.  X  think  it  incontestably 
true  that  the  natural  obligation  of  private  con- 
tracts between  individuals  in  society  ceases, 
and  is  converted  into  a  civil  obligation,  by  the 
very  act  of  surrendering  the  right  and  power 
of  enfordng  performance  into  the  hands  of 
the  government.  The  right  and  {rawer  of  en- 
forcing performuice  exists,  as  I  think  all  must 
admit,  only  in  the  law  of  the  land,  and  th« 
obligation  resulting  from  this  condition  is  a 
civil  obligation. 

As,  in  a  state  of  nature,  the  natural  obliga- 
tion of  a  contract  consists  in  the  right  and 
potential  capacity  of  the  individual  to  take,  or 
enforce  the  delivery  of  the  thing  due  to  him  by 
the  contract,  or  its  equivalent;  so,  in  the  social 
state,  the  obligation  of  a  contract  consists  in 
the  efficacy  of  the  civil  law,  which  attaches  to 
a  contract,  and  enforces  its  performance,  or 
gives  an  equivalent  in  lieu  of  performance. 
From  these  principtes  it  seems  to  result  as  a 
necessary  corollary,  that  the  obligation  of  a 
contract  made  within  a  sovereign  state  must 
be  precisely  that  allowed  by  the  law  of  the 
state,  and  none  other.  1  say  allowed,  because, 
if  there  be  nothing  in  the  municipal  !aw  to 
tbe  contrary,  the  civil  obligation  being,  by  the 
very  nature  of  government,  substituted  for,  and 
put  in  the  ^lace  of,  natural  obligation,  wouKt 
Iw  co-extensive  with  it;  but  if  by  positive  en- 
actions, the  civil  obligation  is  regulated  and 
modified  so  as  that  it  does  not  correspond  with 
the  natural  obligation,  it  is  plain  the  extent  of 
the  obligation  must  depend  wholly  upon  the 
municipal  law.  If  the  positive  law  of  the  state 
declares  the  contract  shall  have  no  obligation, 
it  can  have  no  obligation,  whatever  may  oe  the 
principles  of  natural  law  in  relation  to  such 
A  contract.    This  doctrine  has  been  held  and 
maintained  by  all  states  and  nations.  The 
power  of  controlling,  modifying,  and  even  of 
taking  away,  all  obligation  from  such  contracts 
as,  independent  of  positive  enactions  to  the 
contrary,  would  have  been  obligatory,  has  been 
exercised  by  all  independent  sovereigns;  and 
it  has  been  universally  held,  that  the  courts 
of  one  sovereign  will,  upon  principles  of  comity 
and  common  justice,  enforce  contracts  made 
-within  the  dominions  of  another  sovereign,  so 
821*]  far  as  they  were  obligatory  by  the  'law 
-of  the  country  where  made;  hut  no  instance  is 
recollected,  and  none  is  believed  to  exist,. where 
the  courts  of  one  sovereign  have  held  a  con- 
tract, made  within  the  dominions  of  another, 
obligatory  against,  or  beyond  the  obligation 
assigned  to  it  by  the  municipal  law  of  its 
proper  country.    As  a  general  proposition  of 
law,  it  cannot  be  maintained  that  the  obliga- 
tion of  contracts  depends  upon,  and  is  derived 
from,   universal   law,   independent   of,  and 
a^inst.  the  civil  law  of  the  state  in  which  they 
are  made.   In  relation  to  the  states  of  this 
Union,  I  am  persuaded  that  the  position  that 
the  obligation  of  contracts  is  derived  from  uni- 
versal law,  nrged  by  the  learned  counsel  in 
e  li.  ed. 


argument  with  great  force,  has  been  stated  *uy 
them  much  too  broadly.  If  true,  the  states 
can  have  no  control  over  contracts.  If  it  be 
true  that  the  "obligation  of  contracts,"  within 
the  meaning  of  the  constitution,  is  derived  sole- 
ly from  general  and  universal  law,  independent 
of  the  laws  of  the  state,  then  it  must  follow 
that  all  contracts  made  in  the  same  or  similar 
terms  must,  whenever  or  wherever  made,  have 
the  same  obligation.  If  this  universal  natural 
obligation  is  that  intended  by  the  constitution, 
as  ifis  the  same,  not  only  everywhere,  but  at 
all  times,  it  must  follow  that  every  description 
of  contract  which  could  be  enforced  at  any  time 
or  place  upon  the  prineiplea  of  universal  law 
must,  necessarily,  ds  enforced  at  all  other 
times,  and  in  every  state,  upon  the  same  prin- 
ciples, in  despite  of  any  positive  law  of  the 
state  to  the  contrary. 

The  arguments,  based  on  the  notion  of  the 
obligation  of  universal  law,  if  adopted,  would 
deprive  the  states  of  all  power  of  legislation 
upon  the  subject  of  contracts,  other  than 
merely  furnishing  the  remedies  or  means  of 
carrying  this  oblation  of  i^niversal  law  into 
effect.  I  cannot  believe  that  such  consequences 
were  intended  to  be  produced  by  the  c<mstitu- 
tion. 

I  conclude  that,  so  far  as  relates  to  private 
contracts  between  individual  and  individual,  it 
is  tlie  dvil  obligation  of  contracte;  that  obli- 
gation which  is  recognized  b^,  and  results  from, 
the  law  of  the  state  in  which  the  contract  is 
made,  which  is  within  the  meaning  of  the  con- 
stitution. If  *so,  it  follows  that  the  ["822 
states  have,  since  the  adoption  of  the  constitu- 
tion, the  authority  to  prescribe  and  declare,  by 
their  laws,  prospectively,  what  shall  be  the  ob- 
ligation of  all  contracts  made  within  them. 
Such  a  power  seems  to  be  almost  indispensable 
to  the  very  existence  of  the  states,  and  is  neces- 
sary to  the  safety  and  welfare  of  the  people. 
The  whole  frame  and  theory  of  the  constitution 
seems  to  favor  this  construction.  The  states 
were  in  the  full  enjoyment  and  exercise  of  all 
the  powers  of  legislation  on  the  subject  of  con- 
tracts, before  the  adoption  of  the  constitution. 
The  people  of  the  states,  in  that  instrument, 
transfer  to,  and  vest  in  the  Conf^ress,  no  por- 
tion of  this  power,  except  in  the  smgle  instance 
of  the  authority  given  to  pass  uniform  laws  on 
the  subject  of  bankruptcies  throughout  the 
United  States;  to  which  may  be  added  such 
as  results  by  necessary  implication  in  carrying 
the  granted  power  into  effect.  The  whole  of 
this  power  is  left  with  the  states,  as  the  consti- 
tution found  it,  with  the  single  exception  that 
in  the  exercise  of  their  general  authority  they 
shall  pass  no  law  **impairing  the  obligation  of 
contracts.** 

The  construction  insisted  upon  by  those  who 
maintain  that  prospective  laws  of  the  sort 
now  under  consideration  are  unconstitutional, 
would,  as  I  think,  transform  a  special  limita- 
tion upon  the  general  powers  of  the  states,  in- 
to a  general  restriction.  It  would  convert,  by 
construction,  the  exception  into  a  general  rule, 
against  the  best  settled  rules  of  construction. 
The  people  of  the  states,  under  every  variety 
of  diange  of  circumstances,  must  remain  un- 
alterably, according  to  this  construction,  under 
the  dominion  of  this  supposed  universal  law, 
and  the  obligations  resulting  from  it.  Upon 
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no  acknowledged  principle  can  a  special  excep- 
tion! out  of  a  general  authority,  oe  extended 
by  construction  so  as  to  annihilate  or  embar- 
rass the  exercise  of  the  general  authority.  But, 
to  obviate  the  force  of  this  view  of  the  sub- 
ject, the  learned  counsel  admit  that  the  legis- 
lature of  a  state  has  authority  to  provide  by 
law  what  contracts  shall  not  be  oblij^atory,  and 
to  declare  that  no  remedy  shall  exist  for  the 
enforcement  of  such  as  the  legislative  wisdom 
deems  injurious.  They  say  the  obligation  of 
a  contract  is  coeval  with  its  existence;*  that 
S23*]  the  moment  an  agreement  is  made,  *ob- 
ligation  attaches  to  it;  and  they  endeavor  to 
maintain  a  distinction  between  such  laws  as 
declare  that  certain  contracts  shall  not  be  ob- 
ligatory at  all,  and  such  as  declare  they  shall 
not  be  obligatory,  or  (what  is  the  same  thing 
in  effect)  shall  be  dischaiged  upon  the  happen- 
ing of  a  future  event.  The  former,  they  say, 
were  no  contracts  in  contemplation  of  law, 
were  wholly  forbidden,  and,  therefore,  never 
obligatory;  the  latter  were  obligatory  at  their 
creation,  and  that  obligation  is  protected  by 
the  constitution  from  being  impaired  by  any 
future  operation  of  the  law. 

This  course  of  reasoning  is  ingenious  and 
perplexing;  but  I  am  greatly  mistaken  if  it 
will  not  be  found,  upon  examination,  to  be 
unsatisfactory  and  inconclusive.  If  it  were  ad- 
mitted that,  generally,  the  civil  obligation  of 
a  contract  made  in  a  state  attaches  to  it  when 
it  is  made,  and  that  this  obligation,  whatever 
it  be,  cannot  be  defeated  by  any  effect  or  op- 
eration of  law,  which  does  not  attach  to  it  at 
its  creation,  the  admission  would  avail  noth- 
ing. It  ia  as  well  a  maxim  of  political  law 
as  of  reason,  that  the  whole  must  necessarily 
contain  all  the  parts;  and,  consequently,  a 
power  competent  to  declare  a  contract  shall 
have  no  obligation,  must  necessarily  be  com- 
petent to  declare  it  shall  have  only  a  condi- 
tional or  qualified  obligation. 

If,  as  the  argument  admits,  a  contract  never 
had  any  obligation,  because  the  pre-existing 
law  of  the  state,  declaring  it  should  have  none, 
attached  to  it  at  the  moment  of  its  creation, 
why  will  not  a  pre-existing  law,  declaring  it 
shall  have  only  a  qualified  obligation,  attach  to 
it  in  like  manner  at  the  moment  of  its  crea- 
tion T  A  law,  declaring  that  a  contract  shall 
not  be  enforced,  upon  the  happening  of  a  fu- 
ture event,  is  a  law  declaring  the  contract  shall 
have  only  a  qualified  or  conditional  obligation. 
If  such  law  be  passed  before  the  contract  is 
made,  does  not  the  same  attach  to  it  the  mo- 
ment it  is  made;  and  is  not  the  obligation  of 
the  contract,  whatever  may  be  its  terms,  quali- 
fied from  the  beginning  by  force  and  operation 
of  the  existing  lawT  If  it  is  not,  then  it  is  ab- 
solute in  despite  of  the  law,  and  the  obliga- 
tion does  not  result  from  the  law  of  the  land, 
but  from  some  other  law. 

The  passing  of  a  law  declaring  that  a  con- 
tract shall  have  no  obligation,  or  shall  have 
S34*]  obligation  generally,  but  cease  to  *bc 
obligatory  in  sfwcified  events,  is  but  the  exer- 
tion of  the  same  power.  The  difference  ex- 
ists, not  in  the  character  of  the  power,  but 
the  degree  of  its  exertion,  and  the  manner  of 
its  operation. 

In  the  case  at  bar,  the  contract  was  made  in 
the  state,  and  the  law  of  the  state  at  the  time  | 
•44 


it  was  made,  in  effect,  provided  that  the  obliga- 
tion of  the  contract  should  not  be  absolute,  bat 
qualified  by  the  condition  that  the  party  should 
be  discharged  upon  hia  becoming  insolvent,  and 
complying  with  the  requisitions  of  the  inaol' 
vent  law.  This  qualification  attached  to  the 
contract,  by  law,  the  moment  the  contract 
was  made,  became  inseparable  from  it,  and 
traveled  with  it  through  all  its  stages  of  ex- 
istence, until  the  condition  was  consummated 
by  the  final  certificate  of  discharge. 

It  is  argued  that  this  cannot  be  so,  because 
the  contract  would  be  enforced,  and  must  nec- 
essarily be  enforced,  in  other  states,  where  no 
such  insolvent  law  exists.  This  argument  is 
founded  upon  a  misapprehension  of  the  nature 
of  the  qualification  itself.  It  is  in  nature  of  a 
condition  subsequent,  annexed  by  operation  of 
law  to  the  contract  at  the  moment  of  its  crea- 
tion. 

The  condition  is,  that  up<Hi  the  happening 
of  all  the  events  contemplated  by  the  law,  and 
upon  their  verification,  in  the  manner  pre- 
scribed by  the  law  itself,  by  the  constituted 
authorities  of  the  state,  the  contract  shall  not 
thereafter  be  obligatory.  Unless  all  these  take 
place,  unless  the  discharge  is  actually  obtained 
within  the  state,  according  to  its  laws,  the 
contingency  has  not  happened,  and  the  con- 
tract remains  obligatory,  both  in  the  state  and 
elsewhere. 

It  has  been  often  said  that  the  laws  of  a 
state  in  which  a  contract  is  made,  enter  into, 
and  make  part  of  the  contract;  and  some  who 
have  advocated  the  constitutionality  of  pro- 
spective laws  of  the  character  now  under  con- 
sideration, have  placed  the  question  on  that 
ground.  The  advocates  of  the  other  side,  »tu1* 
ing  themselves  of  the  infirmity  of  this  argv- 
ment,  have  answered  triumphantly,  "admittu^ 
this  to  be  so,  the  constitution  is  the  supreaa 
law  of  every  state,  and  must,  therefore,  npon 
the  same  principle,  enter  into  every  contract, 
and  overrule  the  local  laws."  My  answer  to 
this  View  of  both  sides  of  the  question  [*3Sft 
is,  that  the  argument,  and  the  answer  to  it, 
are  equally  destitute  of  trutli. 

I  hmve  already  shown  that  the  contract  is 
nothing  but  the  agreement  of  the  parties;  and 
that  if  the  parties,  in  making  their  agreemeat, 
use  the  same  words,  with  the  same  object  in 
view,  where  there  is  no  law,  or  where  the  law 
recognizes  the  agreement,  ond  furnishes  reme- 
dies for  its  enforcement,  or  where  the  law  for- 
bids, or  withholds  all  remedy  for  the  enforce- 
ment of  the  agreement,  it  ia  the  very  aame  ocm- 
tract  in  all  these  predicaments.  I  have  en- 
deavored to  show,  and  I  think  suecessfolly, 
that  the  obligation  of  contracts,  in  the  sense  of 
the  constitution,  consists  not  in  the  contract 
itself,  but  in  a  superior  external  force,  eos- 
trolling  the  conduct  of  the  parties  in  retatioa 
to  the  contract ;  and  that  this  superior  external 
force  is  the  law  of  the  state,  either  tacitly  or 
expressly  recognizing  the  contract,  and  furnish- 
ing means  whereby  it  may  be  enforced.  It  is 
this  superior  external  force,  existing  potential- 
ly, or  actually  applied,  "which  bintu  a  maji  t« 
perform  Us  engagements;"  which,  according  to 
Justinian,  is  "the  chain  of  the  law,  by  vhi^ 
we  are  necessarily  bound  to  make  some  pay- 
ment—according to  the  law  of  the  land;"  and 
I  which,  according  to  Paley,  being  "a.  TMcnt 
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motin,  resulting  from  the  command  of  an- 
other," obliges  tne  party  to  perform  his  con- 
tract. The  law  of  the  state,  although  it  con- 
stitutes the  obligation  of  the  contract,  is  no 
part  of  the  contract  itself;  nor  is  the  constitu- 
tion either  a  part  of  the  contract,  or  the  su- 
preme law  of  the  state,  in  the  sense  In  which 
the  argument  supposes.  The  constitution  is 
the  supreme  law  of  the  land  upon  all  sub' 
jeets  upon  which  it  speaks.  It  is  the  sovereign 
will  of  the  whole  people.  Whatever  this  sov- 
ereign will  enjoins,  or  forbids,  must  necessari- 
ly M  supreme,  and  must  counteract  the  subor- 
,  T..,.,.  ■  "ia.i.tive  will  of  the  United  States, 
and  of  the  states. 

But  on  subjects,  in  relation  to  which  the 
sovereign  will  is  not  declared,  or  fairly  and 
necessarily  Implied,  the  constitution  cannot, 
with  any  semblance  of  truth,  be  said  to  be  the 
sapreme  law.  It  could  not,  with  any  semblance 
of  truth,  be  said  that  the  constitution  of  the 
United  States  is  the  supreme  law  of  any  state 
in  relation  to  the  solemnities  requisite  for  con- 
veying real  estate,  or  the  responsibilities  or  ob- 
324*]  ligations  'consequent  upon  the  use  of 
certain  words  in  such  conveyance.  The  con- 
stitution contains  no  law,  no  declaration  of  the 
sovereign  will,  upon  these  subjects;  and  can* 
nnt,  in  the  nature  of  things,  in  relation  to 
them,  be  the  supreme  law.  Even  if  it  were 
true,  then,  that  the  law  of  a  state  in  which  a 
contract  is  made,  is  part  of  the  contract,  it 
would  not  be  tme  that  the  constitution  would 
be  part  of  the  contract.  The  constitution  no- 
where professes  to  give  the  law  of  contracts, 
or  to  declare  what  shall  or  shall  not  be  the 
obligation  of  contracts.  It  evidently  presup- 
poses the  existence  of  contracts  by  the  act 

t  tii(»  part  es,  and  the  existence  of  tlieir  ob- 
ligation, not  by  authority  of  the  constitution, 
but  by  authority  of  law;  and  the  pre-existence 
of  both  the  contracts  and  their  obligation  being 
thus  supposed,  the  sovereign  will  is  announced, 
that  "no  state  shall  pass  any  law  impairing 
the  obligation  of  contracts." 

If  it  be  once  ascertained  that  a  contract  ex- 
isted, and  that  an  obligation,  genera)  or  quali- 
fied, of  whatsoever  kind,  had  once  attached,  or 
l>elonged  to  the  contract,  by  low,  then,  and 
not  till  then,  does,  the  supreme  law  speak,  by 
declarii^  that  obligation  shall  not  be  impaired. 

It  is  admitted  in  ailment,  that  statutes  of 
frauds  and  perjuries,  statutes  of  usury,  and  of 
limitation,  are  not  laws  impairing  the  obli^- 
tion  of  contracts.  They  are  laws  operating 
prospectively  upon  contracts  thereafter  made. 
It  is  said,  however,  they  do  not  apply,  in  prin- 
ciple, to  this  case ;  because  the  statutes  of 
frauds  and  perjuries  apply  only  to  the  reme- 
dies, and  because,  in  that  ease,  and  under  the 
statutes  of  usury,  the  contracts  were  void  from 
the  beginning,  were  not  reco|:nized  by  law  as 
contracts,  and  had  no  obligation;  and  that  the 
statutes  of  limitation  create  rules  of  evidence 
only. 

Although  these  observations  are  true,  they  do 
not  furnish  the  true  reason,  nor,  indeed,  any 
reason,  why  these  laws  do  not  impair  the  obli- 
gation of  contracts.  The  true  and  only  reason 
is,  that  they  operate  on  oontroets  made  after 
the  passage  of  the  laws,  and  not  upon  existing 
ctmtrmcts.  And  hence  the  Chief  Justice  very 
properly  remarks,  of  both  usury  laws,  and  laws 
«  Ik  ed. 


of  .limitation,  in  delivering  the  opinion  in 
Sturges  T.  Crowninshield,  that  if  they  should 
be  mode  to  *<^rate  upon  contracts  af-  [*S27 
ready  entered  into,  they  would  be  unconstitu- 
tional and  void.  If  a  statute  of  frauds  and 
perjuries  should  pass  in  a  state  formerly  hav- 
ing no  such  laws,  purporting  to  operate  upon 
existing  contracts,  as  well  as  upon  those  made 
after  its  passage,  could  it  be  doubted,  that  so 
far  as  the  law  applied  to,  and  operated  upon, 
existing  contracts,  it  would  be  a  law  "impair- 
ing the  obligation  of  contracts  t"  Here,  then, 
we  have  the  true  reason  and  principle  of  the 
constitution.  The  great  principle  intended  to 
be  established  by  the  constitution,  was  the  in- 
violability of  the  obligation  of  contracts,  as  tho 
obligation  existed  and  was  recognized  by  the 
laws  in  force  at  the  time  the  contracts  were 
made.  It  furnished  to  the  legislatures  of  the 
states  a  simple  and  obvious  rule  of  justice, 
which,  however  theretofore  violated,  should  by 
no  means  be  thereafter  violated;  and  whilst 
it  leaves  them  at  fall  liberty  to  legislate  upon, 
the  subject  of  all  future  contracts,  and  asMgn 
to  them  either  no  obligation,  or  such  (|ualified 
obligation  as,  in  their  opinion,  may  consist  with 
sound  policy,  and  the  good  of  tne  people;  it 
prohibits  them  from  retroapecting  upon  exist- 
mg  obligations,  upon  any  pretext  whatever. 
Whether  the  law  professes  to  apply  to  the 
contract  itself,  to  fix  a  rule  of  evidence,  a  rule 
of  interpretation,  or  to  regulate  the  remedy,  it 
is  equally  within  the  true  meaning  of  the  con- 
stitution, if  it,  in  effect,  impairs  the  obliga- 
tion of  existing  oontraets;  and,  in  my  opinion, 
is  out  of  its  tme  meaning,  if  the  law  is  made 
to  operate  on  future  contracts  only.  I  do  not 
mean  to  say  that  every  alteration  of  the  ex- 
isting remedies  would  impair  the  obligation  of 
contracts;  but  I  do  say,  with  great  confidence, 
that  a  law  taking  away  all  remedy  from  ex- 
isting contracts,  would  be,  manifestly,  a  law 
impairing  the  obligation  of  contracts.  The 
moral  obligation  would  remain,  but  the  legal, 
or  civil  obligation,  would  be  gone,  if  such  a 
law  should  be  permitted  to  operate.  The  nat- 
ural obligation  would  be  gone,  because  the 
laws  forbid  the  party  to  enforce  performance 
by  his  own  power.  On  the  other  hand,  a  great 
variety  of  Instances  may  readily  be  imagined 
in  which  the  legislature  of  a  state  might  alter, 
modify,  or  repeal  existing  remedies,  and  enact 
others  in  their  stead  without  the  slightest 
ground  for  a  supposition  'that  the  new  [*S28 
law  impaired  the  obligation  of  contracts.  If 
there  be  intermediate  cases  of  a  more  doubtful 
character,  it  will  be  time  enough  to  decide 
them  when  they  arise. 

It  is  argued,  that  as  the  clause  declaring  that 
"no  state  shall  pass  any  law  impairing  the  ob- 
ligation of  contracts"  is  associated  in  the  same 
section  of  the  constitution  with  the  prohibition 
to  "coin  money,  emit  bills  of  credit,"  or  "make 
anything  but  gold  and  silver  coin  a  legal  tender 
in  payment  of  debts;"  and  as  these  all  evident- 
ly apply  to  legislation  in  reference  to  future, 
as  well  as  existing  contracts,  and  operate  pro- 
spectively, to  prohibit  the  actirai  of  the  u.w, 
without  regard  to  the  time  of  its  passage,  the 
same  construction  should  be  givm  to  the  elause 
under  consideration. 

This  argument  admits  of  several  answers. 
Firs^  as  regards  the  prohibition  to  ooin  money, 
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and  emit  bills  of  credit.  The  constitution  had 
already  conferred  on  Congress  the  whole  power 
of  coining  money,  and  regulating  the  current 
eoin.  The  grant  of  this  power  to  Congress, 
and  the  prohibitions  upon  the  states,  evidently 
take  away  from  the  states  all  power  of  legisla- 
tion and  action  on  the  subject,  and  must,  of 
course,  apply  to  the  future  action  of  laws, 
either  then  made,  or  to  be  made.  Indeed,  the 
language  plainly  indicates  that  it  is  the  act  nf 
"coining  money,"  and  the  act  of  emitting  bills 
of  credit,  which  is  forbidden,  without  any  ref- 
erence to  the  time  of  passing  the  law,  whether 
before  or  after  the  adoption  of  the  constitution. 
The  other  prohibition,  to  "make  anything  but 
gold  or  silver  coin  a  tender  in  payment  of 
debts,"  is  but  a  member  of  the  same  subject 
of  currency  committed  to  the  general  govern- 
ment, and  prohibited  to  the  states.  And  the 
same  remark  applies  to  it  already  made  as  to 
the  other  two.  The  prohibition  is  not,  that 
no  state  shall  pass  any  law,  but  that  even 
if  a  law  does  exist,  the  **state  shall  not  make 
anything  but  gold  and  silver  coin  a  legal  ten- 
der." The  language  plainly  imports  that  the 
prohibited  tender  shall  not  be  made  a  legal 
tender,  whether  a  law  of  the  state  exists  or 
not.  The  whole  subject  of  tender,  except  in 
gold  and  silver,  is  withdrawn  from  the  states. 
These  cases  cannot,  therefore,  furnish  a  sound 
rule  of  interpretation  for  that  clause  which 
prohibits  the  states  from  passing  laws  "im- 
pairing the  obligation  of  contracts."  This 
829"]  "clause  relates  to  a  subject  confessedly 
left  wholly  with  the  states,  with  a  single  ex- 
ception; they  relate  to  subjects  wholly  with- 
drawn from  the  states,  with  the  exception  that 
they  may  pass  laws  on  the  subject  of  tender 
in  gold  and  silver  coin  only. 

The  principle  that  the  assodation  of  one 
clause  with  another  of  like  kind  may  aid  in  its 
construction  is  deemed  sound;  but  I  think  it 
has  been  misapplied  in  the  argument.  The 
principle  applied  to  the  immediate  associates  of 
the  words  under  consideration  is,  I  think,  de- 
cisive of  this  question.  The  immediate  associ- 
ates are  the  prohibitions  to  paas  bills  of  at- 
tainder, and  ex  post  facto  laws.  The  language 
and  order  of  the  whole  clause  is,  no  state 
shall  "pass  any  bill  of  attainder,  ex  post  facto 
law,  or  law  impairing  the  obligation  of  con- 
tracts." If  the  maxim  noscitur  a  sociis,  be  ap- 
plied to  this  case,  there  would  seem  to  be  an 
end  of  the  question.  The  two  former  members 
of  the  clause  undeniably  prohibit  retroactive 
legislation  upon  the  existing  state  of  things  at 
the  ji.-issage  of  the  prohibited  laws.  The  asso- 
ciated idea  is  that  the  latter  member  of  the 
same  clause  should  have  a  similar  eifect  upon 
the  subject-matter  to  which  it  relates.  I  sup- 
pose this  was  the  understanding  of  the  Ameri- 
can people  when  they  adopted  tne  constitution. 
I  am  justified  in  this  supposition  by  the  con- 
temporary construction  given  to  the  whole  of 
this  clause  by  that  just  celebrated  work 
styled  the  Federalist,  written  at  the  time  for 
the  purpose  of  recommending  the  constitution 
to  the  favor  and  acceptance  of  the  people,  in 
No.  44  (p.  281),  commenting  upon  this  very 
dause  and  all  its  members,  the  following  ob- 
servations are  made:  "Bills  of  attainder,  ex 
post  facto  laws,  and  laws  impairing  the  obliga- 
tion of  contracts,  are  contrary  to  tne  first  prin- 
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ciples  of  the  social  compact,  and  to  every  prin- 
ciple of  sound  legislation.  The  two  former  *r« 
expressly  prohibited  by  the  declarations  pre- 
fixed to  some  of  the  state  constitutions,  and 
all  of  them  are  prohibited  by  the  spirit  and 
scope  of  these  fundamental  charters. 

Did  the  American  people  believe,  could  they 
believe,  these  heavy  denunciations  were  leveled 
against  laws  which  "fairly  prescribed  [*iif 
and  plainly  pointed  out  to  the  people,  rules 
for  their  future  conduct;  and  the  rights,  dutie* 
and  obligations,  growing  out  of  their  future 
words  or  actions?  They  must  have  understood 
that  these  denundations  were  just,  as  regarded 
bills  of  attainder  and  ex  post  facto  laws,  be- 
cause they  were  exercises  of  arbitrary  power, 
perverting  the  justice  and  order  of  existins 
things  by  the  reflex  action  of  these  laws.  And 
would  they  not  naturally  and  necessarily  con- 
clude, the  denunciations  were  equally  just  ts 
regarded  laws  passed  to  impair  the  obligatioB 
of  existing  contracts,  for  the  saoM  teasonT 

The  writer  proceeds:  "Our  own  experience 
has  taught  us,  nevertheless,  that  additionsl 
fences  against  these  dangers  ought  not  to  be 
omitted.  Very  properly,  therefore,  have  the 
convention  added  this  constitutional  bulwark  in 
favor  of  personal  security  and  private  ri^ts; 
and  I  am  much  deceived  if  they  have  not,  m  so 
doing,  as  faithfully  consulted  the  genuine  sen- 
timents, as  the  undoubted  interests  of  their 
constituents.  Tiie  sober  people  of  America  an 
weary  of  the  fluctuating  policy  which  has  di- 
rected the  public  councils.  They  have  seen 
with  regret  and  with  indignation,  that  sudden 
changes  and  legislative  interferences  in  cases 
aiTecting  personal  rights,  become  jobs  in  the 
hands  of  enterprising  and  influential  specu- 
lators; and  snares  to  the  more  industrious  and 
less  informed  part  of  the  community.  They 
have  seen,  too,  that  one  legislatiTe  interference 
is  but  the  link  of  a  long  chain  of  repeUtions; 
every  subsequent  interference  being  naturally 
produced  by  the  effects  of  the  preceding.  They 
very  rightly  infer,  therefore,  that  some  thor- 
ough reform  is  wanting,  which  will  banish 
speculations  on  public  measures,  inspire  a 
general  prudence  and  industry,  and  give  a 
regular  course  to  the  business  of  society." 

I  cannot  understand  this  language  otherwise 
than  as  putting  bills  of  attainder,  ex  post  facto 
laws,  and  laws  impairing  the  obligation  of  con- 
tracts, all  upon  the  same  footing,  and  deprecat- 
ing them  all  for  the  same  cause.  The  language 
shows  clearly  that  the  whole  clause  was  under- 
stood at  the  time  of  the  adoption  of  the  consti- 
tution to  have  been  introduced  into  the  instru- 
ment in  the  very  same  spirit,  and  for  the  very 
same  purpose,  namely,  for  the  protectioB  of 
personal  "security  and  of  private  rights.[*S*l 
The  language  repels  the  idea  that  the  membff 
of  the  clause  immediately  under  considerattoi 
was  introduced  into  the  constitution  upon  any 
grand  principle  of  national  policy,  independent 
of  the  protection  of  private  rights,  so  far  w 
such  an  idea  can  be  repelled  by  the  total  omis- 
sion to  suggest  any  such  independent  grand 
principle  of  national  policy,  and  by  placing 
upon  totally  different  ground. 

It  proves  that  the  sages  who  formed  and  rec- 
ommended the  constitution  to  the  favor  and 
adoption  of  the  American  people,  did  not  con- 
sider the  protection  of  private  rights,  more  tbas 
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tlie  protection  of  personal  security,  as  too  in- 
-fligniflcaQt  for  their  serious  regard,  as  was 
•urged  with  great  earnestness  in  argument.  In 
my  judgment,  the  language  of  the  authors  of 
the  Federalist  proves  that  they,  at  least,  un- 
•derstood  that  the  protection  of  personal  se- 
-curity  and  private  rights  from  the  despotic 
and  iniquitous  operation  of  retrospective  leg- 
islation was,  itself  and  alone,  the  grand  prin- 
ciple intended  to  be  established.  It  was  a  prin- 
■ciple  of  the  utmost  importance  to  a  free  people 
■about  to  establish  a  national  government,  *'to 
-establish  justice,"  and  "to  secure  to  themselves 
3^d  their  posterity  the  blessings  of  liberty." 
This  principle  ia,  I  think,  fully  and  completely 
«iutafned  by  the  construction  of  the  eonstltu- 
tion  which  I  have  endeavored  to  maintain. 

In  my  judgment,  the  most  natural  and  obvi- 
■ous  import  of  the  words  themselves,  prohibit- 
ing the  passing  of  laws  "impairing  the  obliga- 
tion of  contracts;"  the  natural  association  of 
that  member  of  the  clause  with  the  two  imme- 
■diately  preceding  members  of  the  same  clause, 
forbidding  the  passing  of  "hilU  of  attainder" 
snd  "ex  post  facto  laws the  conBeeutive  order 
•of  the  several  members  of  the  clause;  the  man- 
ifest purposes  and  objects  for  which  the  whole 
«tause  was  introduced  into  the  constitution,  and 
the  cotemporary  exposition  of  the  whole  clause, 
all  warrant  the  conclusion  that  a  state  has  au-  < 
thority,  since  the  adoption  of  the  constitution, 
to  pass  a  law  whereby  a  contract  made  within 
the  state  after  the  passage  of  the  law,  may  be 
■discharged  upon  the  party  obtaining  a  Certifi- 
cate of  discharae  aa  an  insolvent,  in  the  man- 
ner prescribed  by  the  law  of  the  state. 

332*]  *Mr.  Chief  Justice  HarshaU.  It  is 
-well  known  that  the  court  has  been  divided  in 
opinion  on  this  case.  Three  judges,  Mr.  Jus- 
tice Dnvallf  Mr.  Justice  Story  and  myself,  do 
not  concur  in  tiie  judgment  which  has  been 
pronounced.  We  have  taken  a  different  view 
of  the  very  interesting  question  which  has  been 
discussed  with  so  much  talent,  as  well  as  labor, 
at  the  bar,  and  I  am  directed  to  state  the  course 
of  reasoning  on  which  we  Jiave  formed  the 
opinion  that  the  discharge  pleaded  by  the  de- 
fendant is  no  bar  to  the  action. 

The  single   question   for   consideration  is 
'  -whether  the  act  of  the  state  of  New  York  is 
•consistent  with  or  repugnant  to  the  constitu- 
tion of  the  United  States. 

This  court  has  so  often  expressed  the  senti- 
ments of  profound  and  respectful  reverence 
-with  which  it  approaches  questions  of  this 
character,  as  to  make  it  unnecessary  now  to 
m»y  more  than  that  If  it  be  right  that  the 
power  of  preserving  the  constitution  from  leg- 
islative infraction  should  resi-le  anywhere,  it 
«annot  be  wrong,  it  must  be  right,  that  those 
upon  whom  the  delicate  and  important  duty  is 
conferrfd  should  perform  it  according  to  their 
best  judgment. 

Much,  too,  has  been  said  concerning  the  prin- 
ciples of  construction,  which  ought  to  be  ap- 
plied to  the  constitution  of  the  United  States. 

On  this  subject,  also,  the  court  has  taken 
«ucli  frequent  occasion  to  declare  its  opinion, 
MB  to  nutke  it  unnecessary,  at  least,  to  enter 
agrain  into  an  elaborate  discussion  of  it.  To  say 
that  the  intention  of  the  instrument  must  pre- 
1^1;  that  this  intention  must  be  collected  from 
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its  words;  that  its  words  are  to  be  understood 
in  that  sense  in  which  they  ore  generally  used 
by  those  for  whom  the  instrument  was  intend- 
ed; that  its  provisions  are  neither  to  be  re- 
stricted into  insignificance,  nor  extended  to  ob- 
jects not  comprehended  in  them  nor  contem- 
plated by  its  framers,  is  to  repeat  what  has 
been  already  said  more  at  large,  and  is  all  that 
can  be  necessary. 

As  preliminary  to  a  more  particular  investi- 
gation of  the  clause  in  the .  constitution,  on 
which  the  case  now  under  consideration  is  sup- 
posed to  depend,  it  may  be  proper  to  inquire 
*how  far  it  is  affected  by  the  former  de-  [*333 
dsions  of  this  court. 

In  Sturges  T.  Crowninshleld,  it  was  deter- 
mined tiiat  an  act  which  discharged  the  debtor 
from  a  contract  entered  into  previous  to  its 
passage,  was  repugnant  to  the  constitution. 
The  reasoning  which  conducted  the  court  to 
that  conclusion  might,  perhaps,  conduct  it 
farther;  and  with  that  reasoning  (for  myself 
alone  this  expression  is  used),  I  have  never 
yet  seen  cause  to  be  dissatisfied.  But  that  de- 
cision is  not  supposed  to  be  a  precedent  for 
Ogden  V.  Saunders,  because  the  two  cases  di^^i* 
from  each  other  in  a  material  fact;  and  it  ia 
a  general  rule,  expressly  reco^ized  by  the 
court  in  Sturges  v.  Crowninshield,  that  the 
positive  authority  of  a  decision  is  co-extensive 
only  with  the  facts  on  which  it  is  made.  In 
Sturges  V.  Crowninshield  the  law  acted  on  a 
contract  which  was  made  before  its  pasBage; 
in  this  case,  the  contract  was  entered  mto  aft- 
er the  passage  of  the  law. 

In  ATMiUan  v.  M'Neil},  the  contract,  though 
subsei^uent  to  the  passage  of  the  act,  was  made 
in  a  different  state,  by  persons  residing  in  that 
state,  and,  consequently,  without  i^y  view  to 
the  law,  the  benefit  of  which  was  dairaed  by 
the  debtor. 

The  Farmers'  and  Mec^uuiics*  Buik  of  Penn* 
Bylvaida  T.  Smith  differed  from  Stuiges  t. 
Crowninshield  only  in  this,  that  the  puiintiff 
and  defendant  were  both  residents  of  the  state 
in  which  the  law  was  enacted,  and  in  which  it 
was  applied.  The  court  was  of  opinion  that 
this  difference  was  unimportant. 

It  has,  then,  been  decided  that  an  act  which 
discharges  the  debtor  from  pre-existing  con- 
tracts void;  and  that  an  act  which  operates 
on  future  (Contracts  is  inapplicable  to  a  con- 
tract made  in  a  different  state,  at  whatever 
time  it  may  have  been  entered  into. 

Neither  of  these  decisions  comprehends  the 
question  now  presented  to  the  court.  It  is  con- 
sequently open  for  discussion. 

The  provision  of  the  constitution  is,  that  "no 
state  shall  pass  any  law"  "impairing  the  obli- 
gation of  contracts."  The  plaintiff  in  error  con- 
tends that  this  provision  inhibits  the  passage 
of  retrospective  laws  only — of  such  as  act  on 
contracts  *in  existence  at  their  pas-  [*334 
sage.  The  defendant  in  error  maintains  that 
it  comprehends  all  future  laws,  whether  pro; 
spoctive  or  retrospective,  and  withd^ws  every 
contract  from  state  legislation,  the  obligation 
of  which  has  become  complete. 

That  there  is  an  essential  difference  in  prin- 
ciple between  laws  which  act  on  past,  and  those 
which  act  on  future  contracts;  that  those  of 
the  first  description  can  seldom  be  justified, 
while  those  of  the  last  are  proper  subjects  of 
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ordinary  legielative  dticretion,  must  be  admit- 
ted. A  constitutiona]  restriction,  therefore,  on 
the  power  to  pass  laws  of  the  one  class,  may 
very  well  consist  with  entire  legislative  free- 
dom respecting  those  of  the  other.  Yet,  when 
we  consider  the  nature  of  our  Union — that  it 
is  intended  to  make  ns,  in  a  ^at  measure, 
one  people,  as  to  commercial  objects;  that,  so 
far  aa  respects  the  intercommunication  of  indi- 
viduals, the  lines  of  separation  between  st^teo 
are,  in  many  respects,  obliterated — it  would 
not  be  a  matter  ot  surprise  if,  on  the  delicate 
subject  of  contracts  once  formed,  the  interfer- 
ence of  state  legislation  should  be  greatly 
abridged,  or  entirely  forbidden.  In  the  nature 
of  the  provision,  then,  there  seenu  to  be  noth- 
ing which  ought  to  infiuence  our  construction 
of  the  words;  and,  in  making  that  construc- 
tion, the  whole  clause,  which  consists  of  a 
single  sentence,  is  to  be  taken  together,  and 
the  intention  is  to  be  collected  from  t^e  whole. 

The  first  paragraph  of  the  tenth  section  of 
the  first  article,  which  comprehends  the  provi- 
sion ander  consideration,  contaios  an  enumera- 
tion of  those  cases  in  which  the  action  of  the 
state  legislatore  is  entirely  prohibited.  The 
second  enumerates  those  in  which  the  prohibi- 
tion is  modified.  The  first  paragraph,  consist- 
ing of  total  prohibitions,  comprehends  two 
classes  of  powers.  Thcwe  of  the  first  are  polit- 
ical and  general  in  their  nature^  being  an  ex- 
ercise of  sovereignty  without  affecting  thn 
rights  of  individuals.  These  are  the  powers 
'*m  enter  into  any  treaty,  alliance,  or  confed- 
eration; grant  letters  of  mari^ue  or  reprisal, 
coin  money,  emit  bills  of  credit." 

The  second  class  of  prohibited  laws  compre- 
hends those  whose  operation  consists  in  their 
585*]  action  on  individuals.  *These  are  laws 
which  make  anjrthing  but  gold  and  silver  coin  a 
tender  in  payment  of  debts,  bills  of  attainder, 
ex  post  facto  laws,  or  laws  impairing  the  obli- 
gation of  contracts,  or  which  grant  any  title 
of  nobility. 

In  all  these  cases,  whether  the  thing  prohib- 
ited be  the  exercise  of  mere  political  power,  or 
legislative  action  on  individuals,  the  prohibi- 
tion is  complete  and  total.  There  is  no  excep- 
tion from  it.  Legislation  of  every  description 
is  comprehended  within  it.  A  state  is  as  entire- 
ly forbidden  to  pass  laws  impairing  the  obliga- 
tion of  contracts,  as  to  make  treaties  or  coin 
money.  The  question  recurs,  what  is  a  law 
impairing  the  obligation  of  contracts! 

In  solving  this  question,  all  the  acumen  which 
controversy  can  give  to  the  human  mind  has 
been  employed  in  scanning  the  whole  sentence, 
and  every  word  of  it.  Arguments  have  been 
drawn  from  the  context,  and  from  the  particu- 
lar terms  in  which  the  prohibition  is  expressed, 
for  the  purpose,  on  the  one  part,  of  showing  its 
'  application  to  all  laws  which  act  upon  con- 
tracts, whether  pro'spectively  or  retrospective- 
ly; and  on  the  other,  of  limiting  it  to  laws 
which  act  on  contracts  previously  formed. 

The  first  impression  which  the  words  make 
on  the  mind,  would  probably  be  that  the  prohi- 
bition was  intended  to  be  general.  A  contract 
it  commonly  nnderstood  to  be  the  agreement  of 
the  parties;  and,  if  it  be  not  illegal,  to  bind 
them  to  the  extent  of  their  stipulations.  It 
requires  reflection,  it  requires  some  intellectual 
effort,  to  efface  this  impression  and  to  come 
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to  the  conclusion  that  the  words  contract  tad 
obligation,  as  used  in  the  contttitution,  un 
not  used  in  this  sense.  If,  however,  the  re- 
sult of  this  mental  effort,  fairly  made,  be  the 
oorreetion  of  this  impression,  it  ougl^  to  bs 
corrected. 

So  much  of  this  prohibition  as  restnunB  the 
power  of  the  states  to  punish  offenders  in  crim- 
inal cases,  the  prohibition  to  pass  bills  of  it- 
tainder  and  ex  post  facto  laws  is,  in  its  very 
terms  confined  to  pre-existing  cases.  A  bill  of 
attainder  can  be  only  for  crimes  already  com- 
mitted; and  a  law  is  not  ez  post  faeto  unless  it 
looks  back  to  an  act  done  before  its  pasuge. 
Language  is  incapable  of  expressing  in  plainer 
terms  that  the  mind  of  the  convention  was  di- 
rected to  retroactive  'legislation.  The 
thing  forbidden  is  retroaction.  But  that  part 
of  the  clause  which  relates  to  the  civil  tr^nisc- 
tions  of  individuals,  is  expresed  in  more  gen- 
eral terms;  in  terms  which  compreheiid,  in 
their  ordinary  signification,  cases  which  occur 
after,  as  well  aa  those  which  occur  before^  tbe 
passage  of  tbe  act.  It  forlnds  a  state  to  make 
anything  but  gold  and  silver  coin  a  tender  in 
payment  of  debts,  or  to  pass  any  law  impuriog 
the  obligation  of  contracts.  These  prohibitions 
relate  to  kindred  subjects.  They  contemplste 
legislative  interference  with  private  rights,  and 
restrain  that  interference.  In  construing  tbtt 
part  of  the  clause  which  respects  tender  lawSiS 
distinction  hat  never  been  attempted  between 
debts  existing  at  the  time  the  law  may  be 
passed,  and  debts  afterwards  created.  The  pro- 
hibition has  been  considered  as  total;  and  yet 
the  difference  in  principle  between  mftking 
property  a  tender  in  payment  of  debts,  con- 
tracted after  the  passage  of  the  act,  and  dis- 
charging those  debts  without  payment,  or  by 
the  surnnider  of  property,  between  an  absolute 
right  to  tender  in  payment,  and  a  contingent 
right  to  tender  in  payment,  or  in  discharge  of 
the  debt,  is  not  clearly  discernible.  Nor  is  tbe 
difference  in  language  so  obvious  aa  to  denote 
plainly  a  difference. of  intention  in  the  framera 
of  the  instrument.  "No  state  shall  make  any- 
thing but  gold  and  silver  coin  a  tender  in  pay- 
ment of  debts."  boes  the  word  "debts"  mesa, 
generally,  those  due  when  the  law  appliei  to 
the  case,  or  is  it  limited  to  debts  due  at  the 
passage  of  the  actt  The  same  train  of  reason- 
ing which  would  confine  the  subsequent  words 
to  contracts  existing  at  the  passage  of  the  U*< 
would  go  far  in  confining  these  words  to  debts 
existing  at  that  time.  Yet  this  distinction  bu 
never,  we  believe  occurred  to  any  person.  How 
soon  it  may  occur  is  not  for  us  to  determine. 
We  think  it  would,  nnqueationably,  defeat  tlis 
object  of  the  clause. 

The  counsel  for  the  plaintiff  insist  that  tks 
word  "impairing,"  in  the  present  tense,  limit> 
the  signification  of  the  provision  to  the  opM* 
tion  of  the  act  at  the  time  of  its  passage;  that 
no  law  can  be  accurately  said  to  impair  the  ob- 
ligation of  contracts,  unless  the  contracts  exist 
at  the  time.  *The  law  cannot  impair 
what  does  not  exist.  It  cannot  act  on  noneiti- 
ties. 

There  might  be  weight  in  this  argument  if 
the  prohibited  laws  were  such  only  as  operated 
of  themselves,  and  immediately  on  the  contract. 
But  insolvent  laws  are  to  operate  on  a  future, 
contingent,  unforeseen  event.    The  time  to 
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which  the  word  "impairiog"  appliee,  is  not  the  I 
time  of  the  paisage  of  the  act,  but  of  its  ac- 
tion on  the  contract.  That  te,  the  time  pres- 
ent in  contemplation  of  Uie  mohibition.  The 
law,  at  its  passage,  has  no  effect  whatever  oa 
the  contract.  Thus,  if  a  note  be  given  in  New 
York  for  the  payment  of  money,  and  the  debt- 
or removes  out  of  that  state  into  Ckmnecticut, 
and  becomes  insolvent,  it  is  not  pretended  that 
his  debt  can  be  discharged  by  the  law  of  New 
York.  Consequently,  that  law  did  not  operate 
on  the  contract  at  its  formation.  When,  then, 
does  its  operation  commence  T  We  answer, 
when  it  is  applied  to  the  contract.  Then,  if 
ever,  und  not  till  then,  it  acts  on  the  contract, 
and  becomes  a  law  impairing  its  obligation. 
Were  its  constitutionality,  with  respect  to  pre- 
vious contracts,  to  be  admitted,  it  would  not 
impair  their  obligation  until  an  insolvency 
should  take  place,  and  a  certificate  of  discharge 
be  granted.  Till  these  'events  oainr,  its  impair- 
ing faculty  is  suspended.  A  law,  then,  of  this 
description,  if  it  derogates  from  the  obligation 
of  a  contract,  when  applied  to  it,  is,  grammat- 
ically speaking,  as  much  a  law  impairing  that 
obligation,  though  made  previous  to  its  forma- 
tion, as  if  made  subsequently. 

A  question  of  more  difficulty  has  been  pressed 
with  great  earnestness.  It  is,  what  is  the  orig- 
inal obligation  of  a  contract,  made  after  the 
passage  of  such  an  act  as  the  insolvent  law  of 
New  York?  Is  it  unconditional  to  perform  the 
very  thing  stipulated,  or  is  the  condition  im- 
plied that,  in  the  event  of  insolvency,  the  con- 
tract shall  be  satisfied  by  the  surrender  of 
property!  The  original  obligation,  whatever 
that  may  be,  must  be  preserved  by  the  consti- 
tution. Any  law  which  lessens,  must  impair  it. 

All  admit  that  the  constitution  refers  to,  and 
preserves,  the  legal,  not  the  moral  obligation 
3S8*]  of  a  contract.  Obligations  'purely 
moral,  are  to  be  enforced  by  the  operation  nf 
internal  and  invisible  i^;ents,  not  by  the  agen- 
cy of  human  laws.  The  restraints  imposed  on 
states  by  the  constitution  are  intended  for 
those  objects  which  would,  if  not  restrained, 
be  the  subject  of  state  legislation.  What,  then, 
was  the  original  legal  obligation  of  the  con- 
tract now  under  the  eonsideratitm  of  the  court? 

The  plaintiff  insists  that  the  law  enters  into 
the  contTaet  so  completely  as  to  become  a  con- 
stituent part  of  it.  That  it  is  to  be  construed 
as  if  it  contained  an  express  stipulation  to  be 
dischai^ed,  should  the  debtor  become  insolvent, 
by  the  surrender  of  all  his  property  for  the 
benefit  of  his  creditors,  in  pursuance  of  the  act 
of  the  legislature. 

This  Is,  unquestionably,  pressing  the  at^- ' 
ment  verr  far;  and  the  establishment  of  the 
principle  leads  inevitably  to  consequences  which 
would  affect  society  deeply  and  seriously. 

Had  an  express  ctHidition  been  inserted  in 
the  contract,  declaring  that  the  debtor  might 
be  discharged  from  it  at  any  time  by  surren- 
dering all  his  property  to  his  creditors,  this 
condition  would  have  hound  the  creditor.  It 
would  have  constituted  the  obligation  of  his 
contract;  and  a  legislative  act  annulling  the 
condition  would  impair  the  contract.  Such  an 
act  would,  as  is  admitted  by  all,  be  unconsti- 
tutional, because  it  operates  on  pre-existing 
ngreements.  If  a  law  authorizing  debtors  to 
discharge  themselves  from  their  debts  by  sur- 
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rendering  their  property,  enters  into  the  con- 
tract, and  forms  a  part  of  it,  if  it  is  equivalent 
to  a  Rtipulatitm  between  the  parties,  no  repeal 
of  the  law  can  affect  eontraets  made  during  ita 
existence.  The  effort  to  give  it  that  effect  wonU 
impair  their  obligation.  The  counsel  for  the 
plaintiff  perceive,  and  avow  this  consequence, 
in  effect,  when  they  contend,  that  to  deny  the 
operation  of  the  law  on  the  contract  under  con- 
sideration, is  to  impair  its  obligation.  Are  gen- 
tlemen prepared  to  say,  that  an  insolvent  Taw, 
once  enacted,  must,  to  a  considerable  extent,  be 
permanent!  That  the  legislature  is  incapable 
of  varying  it  m  far  a*  respects  existing  con- 
tracts t 

So,  too,  if  one  of  the  conditions  of  an  obliga- 
tion for  the  payment  of  money  be,  that  on  the 
insolvency  of  the  obligor,  'or  on  any  ["88» 
event  agreed  on  by  the  parties,  he  should  be  at 
liberty  to  discharge  it  by  the  tender  of  all,  or 
part  of  his  property,  no  question  could  exist  re- 
specting the  vsJidity  of  the  contract,  or  respect- 
ing its  security  from  legislative  interference. 
If  it  should  be  determined,  that  a  law  anthorix- 
ing  the  same  tender,  on  the  same  omtingeney, 
enters  into,  and  forms  a  part  of  the  contract, 
then*  a  tender  law,  though  expressly  forbidden, 
with  an  obvious  view  to  its  prospective  as  well 
as  retrospective  operation,  would,  by  becoming 
the  contract  of  the  parties,  subject  all  con- 
tracts made  after  its  passage  to  its  controL  If 
it  be  s^d  that  such  law  would  he  obviously  un- 
constitutional and  void,  and,  therefore,  could 
not  be  a  constituent  part  of  the  contract,  we 
answer,  that  if  the  insolvent  law  be  unconsti- 
tutional, it  is  equally  void,  and  equally  incapa- 
ble of  becoming,  by  mere  implication,  a  part 
of  the  contract.  I^e  plainness  of  the  repug- 
nancy does  not  change  the  question.  That  may  . 
be  very  clear  to  one  intellect,  which  is  far  firom  ' 
being  so  to  another.  The  law  now  under  con- 
sideration is,  in  the  opinion  of  one  party,  clear- 
ly consistoit  with  the  constitution,  and.  In  the 
opinion  of  the  other,  as  clearly  repugnant  to  it. 
We  do  not  admit  the  correctness  of  that  rea- 
soning which  would  settle  this  question  by  in- 
troducing into  the  contract  a  nlpulation  not 
admitted  by  the  parties. 

This  idea  admits  of  being  pressed  still  far- 
ther. If  one  law  enters  into  all  subsequent 
contracts,  so  does  every  other  law  which  re- 
lates to  the  subject.  A  legislative  act,  then, 
declaring  that  all  contracts  should  be  subject 
to  legislative  control,  and  should  be  discharged 
as  toe  legislature  might  prescribe,  would  oe- 
come  a  component  part  of  every  contract,  and 
be  one  of  its  conditions.  Thus,  one  of  the  most 
important  features  in  the  constitution  of  the 
United  States,  one  which  the  state  of  the  times 
most  urgently  required,  one  on  which  the  good 
and  the  wise  reposed  oonfidently  for  securing 
the  prosperity  and  hannimy  of  our  dtizens, 
would  lie  prostrate,  and  be  construed  into  an 
inanimate,  inoperafiTe,  unmeaning  dauee. 

Gentlemen  are  struck  witli  the  enormity  of 
this  result,  and  deny  that  their  principle  leads 
to  it.  They  distinguish,  or  attempt  to  dis- 
tinguish, between  the  incorporation  of  a 
^general  law,  such  as  has  been  stated,  [*S40 
and  the  incorporation  of  a  particular  law,  such 
as  the  insolvent  law  of  New  York,  into  the  eon- 
tract.    But  will  reason  sustain  this  distino- 
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tiont  They  ea.y  that  men  cannot  be  auppoBed 
to  agree  to  so  indefinite  an  article  as  euch  a 
general  latr  would  be,  but  nay  well  be  eup- 
posed  to  agree  to  an  article  reaoonable  in  it- 
self, and  the  full  extent  of  which  is  understood. 

But  the  principle  contended  for  does  not  make 
the  ineertion  of  this  new  term  or  condition  into 
the  contract,  to  depend  upon  its  reasonable- 
nesa.  It  is  inserted  because  the  legislature  has 
ao  enacted.  If  the  enactment  of  the  legislature 
becomes  a  condition  of  the  contract  because  it 
is  an  enactment,  then  It  is  a  high  prerogative, 
indeed,  to  decide  that  one  enactment  shall  en* 
ter  the  contract,  while  another,  proceeding  from 
the  same  authority,  shall  be  excluded  from  it. 

The  counsel  for  the  plaintiff  illustrates  and 
supports  this  position  by  several  legal  princi- 
ples, and  by  some  decisions  of  this  court,  which 
have  been  relied  on  as  being  applicable  to  it. 

The  first  case  put  is,  interest  on  a  bond  pay* 
able  on  demand,  which  does  not  stipulate  inter- 
«Bt.  This,  he  says,  is  not  a  part  of  the  remedy, 
but  a  new  term  in  the  contract. 

Let  the  correctness  of  this  averment  be  tried 
iby  the  course  of  proceeding  in  such  cases. 

The  failure  to  pay,  according  to  stipulation, 
is  a  breach  of  the  contract,  and  the  nreans 
used  to  enforce  it  constitute  the  remedy  which 
society  affords  the  injured  party.  If  the 
obligation  contains  a  penalty,  this  retnedy  is 
universally  so  regulated  that  the  judgment 
shall  be  entered  for  the  penalty,  to  be  dis- 
«harged  by  the  payment  of  the  principal  and 
interest.  But  the  case  on  which  counsel  has 
reasoned  ia  a  single  bill.  In  this  case,  the  par- 
ty who  has  broken  his  contract  is  liable  for 
damages.  The  proceeding  to  obtain  those  dam- 
ages is  as  much  a  part  of  the  remedy  as  the 
proceeding  to  obtain  the  debt.  Tbay  are 
claimed  in  the  same  declaration,  and  as  being 
distinct  from  each  other.  The  damages  must  be 
assessed  by  a  jury;  whereas,  if  interest  formed 
a  part  of  the  debt,  it  would  be  recovered  as  part 
of  it.  The  declaration  would  claim  it  as  a  part 
of  the  debt;  and  yet,  if  a  suitor  were  to  de- 
clare on  such  a  bond  as  containing  this  new 
term  *for  the  payment  of  interest,  he 
would  not  be  permitted  to  give  a  bond  in  evi- 
dence in  which  this  supposed  term  was  not 
written.  Any  law  regulating  the  proceedings 
of  courts  on  this  subject,  would  be  a  law  regu- 
lating the  remedy. 

The  liability  of  the  drawer  of  a  bill  of  ex- 
change stands  upon  the  same  principle  with 
every  other  implied  contract.  He  has  received 
the  money  of  the  person  in  whose  favor  the  bill 
is  drawn,  and  promises  that  it  shall  be  returned 
by  the  drawee.  If  the  drawee  fail  to  pay  the 
bill,  then  the  promise  of  the  drawer  is  broken, 
and  for  this  breach  of  contract  he  is  liable.  The 
same  principle  applies  to  the  indorser.  Hia 
contract  is  not  written,  but  hia  name  is  evi- 
dence of  his  promise  that  the  bill  shall  be  paid, 
and  of  his  having  received  value  for  it.  He  ia, 
in  effect,  a  new  drawer,  and  has  made  a  new 
contract.  The  law  does  not  require  that  this 
contract  shall  be  in  writing;  and,  in  determin- 
ing what  evidence  shall  be  suffident  to  prove 
it,  does  not  introduce  new  conditions  not  ac- 
tually made  by  the  parties.  The  same  reasoning 
applies  to  the  principle  which  requires  notice. 
The  oritrinal  contract  ia  not  written  at  large.  It 
is  founded  on  the  acts  of  the  parties,  and  its 
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extent  is  measured  by  those  acts.  A  draws  ad 
B  in  favor  of  C,  for  value  received.  The  bill  is 
evidence  that  he  has  received  value,  and  ban 
promised  that  it  shall  be  paid.  He  has  funil^ 
m  the  hands  of  the  drawer,  and  has  a  right  to 
expect  that  his  promise  will  be  performed.  He 
has,  also,  a  right  to  expect  notice  of  its  non- 
performance, because  his  conduct  may  be  ma- 
terially influenced  by  this  failure  of  the  drawee. 
He  ought  to  have  notice  that  hia  bill  is  dis- 
graced, because  this  notice  enables  him  to  take 
measures  for  his  own  security.  It  is  msonabte 
that  he  should  stipulate  for  this  notice,  and  the 
law  presumes  that  he  did  stipulate  for  it. 

A  gr-eat  mass  of  human  transactions  depends 
upon  implied  contracts;  upon  contracts  which 
are  not  written,  but  which  grow  out  of  the 
acts  of  the  parties.  In  such  cases,  the  parties 
are  supposed  to  have  made  those  stipulatiooti 
which,  as  hon«tt  fair,  and  just  men,  they  oiulit 
to  have  made.  When  the  law  assumes  tost 
they  have  made  these  stipulations,  it  does  not 
vary  their  contract,  or  introduce  new  terms  in- 
to it,  but  declares  that  certain  acts,  unexplained 
by  compact,  imptosc  'certain  duties,  and  ['343 
that  the  parties  had  stipulated  for  their  per- 
formance. The  difference  is  obvious  between 
this  and  the  introduction  of  a  new  condition 
into  a  contract  drawn  out  in  writing,  in  wbldi 
the  parties  have  expressed  everything  that  is  to 
be  done  by  either. 

The  usage  of  banks,  by  which  days  of  grace 
are  allowed  on  notes  payable  and  negotiable  in 
bank,  is  of  the  same  character.  Days  of  grace, 
from  their  very  term,  originate  partly  in  con- 
venience,  and  partly  in  the  indulgence  of  the 
cred-tor.  By  the  terms  of  the  note,  the  debtor 
has  to  the  last  hour  of  the  day  on  which  it  be 
comes  payable,  to  comply  with  it ;  and  it  wonU 
often  be  inconvenient  to  take  any  steps  after 
the  close  of  day.  It  ia  often  convenient  to  post- 
pone subsequent  proceedings  till  the  next  day. 
Usage  has  extended  this  time  of  grace  geoerally 
to  three  days,  and  in  some  banks  to  four.  This 
usagctis  made  a  part  of  the  contract,  not  hy 
the  interferen^ie  of  the  legislature,  but  by  the 
act  of  the  parties.  The  case  dted  ihrom  9 
Wheats  Hep.  581,  ia  a  note  discounted  in  bank. 
In  all  such  cases  the  bank  receives,  and  the 
maker  of  the  note  pays,  interest  for  the  days  of 
grace.  This  would  be  illegal  and  usurious,  if 
the  money  was  not  lent  for  theae  additional 
days.  The  extent  of  the  loan,  therefore,  is 
regulated  by  the  act  of  the  parties,  and  this 
part  of  the  contract  is  founded  on  their  act 
Since,  by  contract,  the  maker  is  not  liable  for 
his  note  until  the  days  of  grace  are  expired,  fas 
has  not  broken  his  contract  until  they  expire. 
The  duty  of  giving  notice  to  the  indorser  of  his 
failure,  does  not  arise,  until  the  failure  has  tak- 
en place;  and,  consequently,  the  promise  of  the 
bank  to  give  auch  notice  is  performed,  if  it  be 
given  when  the  event  has  happened. 

The  case  of  The  Bank  of  Ctolurabia  v.  Oakley, 
4  Wheat.  Kep.  235,  was  one  in  which  the  1^ 
islature  had  given  a  summary  remedy  to  tH 
bank  for  a  broken  contract,  and  bad  placed 
that  remedy  in  the  hands  of  the  bank  itself. 
The  case  did  not  turn  on  the  question  whether 
the  law  of  Maryland  was  introduced  into  the 
contract,  but  whether  a  party  might  not,  by  his 
own  conduct,  renounce  his  claim  to  the  trial  by 
jury  in  a  particular  case.   The  court  likened  it 
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to  submissions  to  arbitration,  and  to  stipulation 
and  fortlicoming  bonds.  Tlie  principle  settled 
343*]  *in  that  case  is,  that  a  party  may  re- 
nounce a  benefit,  and  that  Oakl^  had  exeroised 
this  right. 

The  cases  from  Strange  and  East  turn  upon 
A  principle  which  is  generaly  recognized,  but 
which  is  entirety  distinct  from  that  which  they 
are  cited  to  support.  It  is,  that  a  man  who  is 
-discharged  by  ^e  tribunals  of  his  own  country, 
Acting  under  its  laws,  may  plead  that  discharge 
in  any  other  country.  The  principle  is,  that 
laws  act  upon  a  contract,  not  that  they  enter 
into  it,  and  become  a  stipulation  of  the  parties. 
Society  affords  a  remedy  for  breaches  of  con* 
tract.  If  that  remedy  has  been  applied,  the 
•olaim  to  it  is  extinguished.  The  external  action 
■of  law  upon  contracts,  by  administering  the 
remedy  for  their  breach,  or  otherwise,  is  the 
usual  exercise  of  legislative  power.  The  inter- 
ference with  those  contracts,  by  introducing 
conditions  into  them  not  agreed  to  by  the  par- 
ties, would  be  a  very  unusual  and  a  very  ex- 
traordinary exercise  of  the  l^alative  power, 
which  ought  not  to  be  sfratuitously  attributed 
to  laws  that  do  not  profess  to  claim  it  If  the 
law  becomes  a  part  of  the  contract,  change  of 
place  would  not  expunge  the  condition.  A  con- 
tract made  in  New  y6ric  would  be  the  same  in 
any  other  state  as  in  New  York,  and  would 
still  retain  tiie  stipulation  Oliginalhr  intro- 
duced into  it,  ihat  the  dAtor  should  be  dis- 
charred  by  the  surrender  of  his  estate. 

It  is  not,  we  think,  true,  that  contracts  are 
«ntered  into  in  contemplation  of  the  insolvency 
of  the  obligor.   They  are  framed  with  the  ex- 

Ectation  that  they  will  be  literally  performed. 
solvPncy  is  undoubtedly  a  casualty  which  is 
possible,  but  is  never  expected.  In  the  ordinary 
course  of  human  transactions,  if  even  sus- 
pected, provision  is  made  for  it,  by  taking  se- 
curity against  it.  When  it  comes  unlocked  for, 
it  would  be  entirely  contrary  to  reason  to  con- 
aid«>r  it  as  a  part  of  the  contract. 

We  bave,  then,  no  hesitation  in  saying  that, 
however  law  may  act  upon  contracts,  it  does 
not  enter  into  them,  and  become  a  part  of  the 
Agreement.  The  effect  of  such  a  principle 
would  be  a  mischievous  abridgement  of  legisla- 
tive power  over  subjects  within  the  proper  ju- 
risdiction of  states,  by  arresting  their  power  to 
repeal  or  modify  such  laws  with  respect  to  ex- 
isting contracts. 

S44*'\  *But,  although  the  argument  is  not 
sustainable  in  this  form,  it  assumes  another,  in 
which  it  is  more  plausible.  Contract,  it  is  said, 
being  the  creature  of  society,  derives  its  obliga- 
tion from  the  law;  and,  although  the  lav  may 
not  enter  into  the  agreement  so  as  to  form  a 
conatifuent  part  of  it.  still  it  acts  externally 
upon  the  contract,  and  determines  how  far  the 
principle  of  coercion  shall  be  applied  to  it;  and 
this  being  universally  understood,  no  individual 
can  complain  justly  of  its  application  to  him- 
self, in  a  case  where  it  was  known  when  the 
contract  was  formed. 

This  argument  has  been  illustrated  by  refer- 
ences to  the  statutes  of  frauds,  of  usury,  and 
«f  limitations.  The  construction  of  the  words 
in  the  constitution,  respecting  contracts,  for 
which  the.  defendants  contend,  would,  it  han 
been  said,  withdraw  all  these  subjects  from 
state  legislation.  The  acknowledgment,  that 
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they  remain  within  it,  Is  urged  as  an  admission 
that  contract  is  not  withdrawn  by  the  constitu- 
tion, but  remains  under  state  control,  subject 
to  this  restriction  only,  that  no  law  shall  be 
passed  impairing  the  obligation  of  contracts  in 
existence  at  its  passage. 

The  defendants  maintain  that  an  error  lies  at 
the  very  foundation  of  this  argument.  It  as- 
sumes that  contract  is  the  mere  creature  of  so- 
ciety, and  derives  all  its  obligation  from  human 
legislation.  That  it  is  not'  the  stipulation  an 
individual  makes  which  binds  him,  but  some 
declaration  of  the  supreme  power  of  a  state  to 
which  he  belongs,  that  he  shall  perform  what 
he  has  undertaken  to  perform.  That  though 
this  original  declaration  may  be  lost  in  remote 
antiquity,  it  must  be  presumed  as  the  origin  of 
the  obligation  of  contracts.  This  postulate  the 
defendants  deny,  and,  we  think,  with  great  rea- 
son. 

It  is  an  argument  of  no  inconsiderable  weight 
against  it,  that  we  find  no  trace  of  such  an 
enactment.  So  far  back  as  human  research  car- 
ries us,  we  find  that  the  judicial  power  as  a 
part  of  the  executive,  administering  justice  by 
the  application  of  remedies  to  violated  rights, 
or  broken  contracts.  find  that  power  apply- 
ing these  remedies  on  the  idea  of  a  pre-existing 
obligation  on  every  jnan  to  do  what  he  has 
promised  on  consideration  to  do;  that  the  breach 
of  this  obligation  is  an  injury  for  which  the  in- 
jured party  has  a  just  claim  *to  com-  '['S45 
pensation,  and  that  society  ought  to  afford  him 
a  remedy  for  that  injury.  We  find  allusions  to 
the  mode  of  acquiring  property,  but  we  find  no 
allusion,  from  the  earliest  time,  to  any  supposed 
act  of  the  governing  power  giving  obligation  to 
contracts.  On  the  contrary,  the  proceedings 
respecting  them  of  which  we  know  anytbine, 
evince  the  idea  of  a  pre-existing  intrinsic  obli- 
gation which  human  law  enforces.  If,  on  trac- 
ing the  right  to  contract,  and  the  obligations 
created  by  contract,  to  their  source,  we  find 
them  to  exist  anterior  to,  and  independent  of 
society,  we  may  reasonably  conclude  that  those 
original  and  pre-existing  principles  are,  like 
many  other  natural  rights,  brought  with  man 
into  society;  and,  although  they  may  be  con- 
trolled, are  not  given  by  human  legislation. 

In  the  rudest  state  of  nature  a  man  governs 
himself,  and  labors  for  his  own  purposes.  That 
which  he  acquires  is  his  own,  at  least  while  in 
his  possession,  and  he  may  transfer  it  to  an- 
other. This  transfer  passes  his  right  to  that 
other.  Hence  the  right  to  barter.  One  man 
may  have  acquired  more  skins  than  are  neces- 
sary for  his  protection  from  the  cold;  another 
more  food  than  is  necessary  for  his  immediate 
use.  I'hey  agree  each  to  supply  the  wants  of 
the  other  from  his  surplus.  Is  this  contract 
without  obligation?  If  one  of  them,  having 
received  and  eaten  the  food  he  needed,  refuses 
to  deliver  the  skin,  may  not  the  other  rightfully 
compel  him  to  deliver  it?  Or  two  persons  agree 
to  unite  their  strength  and  skill  to  hunt  togeth^ 
er  for  their  mutual  advantage,  engaging  to  di- 
vide the  animal  they  shall  master.  Can  one  of 
them  rightfully  take  the  whole?  or,  should  he 
attempt  it,  may  not  the  other  force  him  to  a 
division?  If  the  answer  to  these  questions  must 
afhrm  the  duty  of  keeping  faith  between  these 
parties,  and  the  right  to  enforce  it  if  violated* 
the  answer  admits  the  obligation  of  contracts* 
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because,  upon  that  obligation  depends  the  ri^ht 
to  enforce  them.  Superior  strength  may  give 
the  power,  but  cannot  give  the  right.  The  right- 
fulness of  coercion  mutt  depend  on  the  pre-ex- 
isting obligation  to  do  that  for  which  compul- 
sion IS  used.  It  is  no  objection  to  the  principle, 
that  the  injured  party  may  be  the  weakest.  In 
846"]  society,  the  "wrong-doer  may  be  too 
powerful  for  the  law.  He  may  deride  its  coer- 
cive power,  yet  his  contracts  are  obligatory; 
and,  if  society  acquire  the  power  of  coercion, 
tliat  power  will  be  applied  without  previously 
enacting  that'hia  contract  is  obligatory. 

bidependent  nations  are  individwls  in  a  state 
oi  nature.  Whence  is  derived  the  obligation 
of  their  contracts  t  They  admit  the  existence 
of  no  superior  legislative  power  which  Is  to  give 
them  validity,  yet  their  validity  is  acknowl- 
edged by  all.  If  one  of  these  contracts  be 
broken,  all  admit  the  right  of  the  injured  party 
to  demand  reparation  for  the  injury,  and  to  en- 
force that  repletion  if  it  be  withheld.  He  may 
not  have  the  power  to  enforce  it,  but  the  whole 
civilized  worm  concurs  in  saying  that  the  pow- 
er, if  possessed,  is  rightfully  used. 

In  a  state  of  nature,  these  individuals  may 
contrat*,  their  contracts  are  obligatory,  and 
force  may  rightfully  be  employed  to  coerce  the 
party  who  has  broken  his  engagement. 

Wliat  is  the  effect  of  society  upon  these 
rights?  When  men  unite  together  and  form  a 
government,  do  they  surrender  their  right  to 
contract,  as  well  as  their  right  to  enforce  the 
observance  of  contracts!  For  what  purpose 
should  they  make  this  surrender  T  Government 
cannot  exercise  this  power  for  individuals.  It 
is  better  that  they  should  exercise  it  for  them- 
selves. For  what  purpose,  then,  should  the 
surrender  be  made?  It  can  only  be  that  gov- 
ernment may  give  it  back  again.  As  we  have 
no  evidence  of  the  surrender.  Or  of  the  restora- 
ti<m  of  the  right;  as  this  operation  of  surrender 
and  restoration  would  be  an  idle  and  useless 
ceremony,  the  rational  inference  seems  to  be, 
that  neither  has  ever  been  made;  that  individ- 
uals do  not  derive  from  government  their  right 
to  contract,  but  bring  that  right  with  them  into 
society;  that  obligation  is  not  conferred  on 
contracts  by  "positive  law,  hut  ts  intrinsic,  and 
is  conferred  oy  the  act  of  the  parties.  This 
results  from  the  right  which  every  man  retains 
to  acquire  property,  to  dispose  of  that  property 
according  to  his  own  judgment,  and  to  pledge 
himself  for  a  future  act.  These  rights  are  not 
given  by  society,  but  are  brought  into  it.  The 
S47*]  right  of  coercion  is  necessarily  *Burren- 
dered  to  government,  and  this  surrender  im- 
EKwes  on  government  the  correlative  duty  of 
furnishing  a  remedy.  The  right  to  regulate 
contracts,  to  prescribe  rules  by  which  they  shall 
be  evidenced,  to  prohibit  such  as  may  be 
deemed  mischievous,  is  unquestionable,  and  has 
been  universally  exercised.  So  far  as  this  pow- 
er has  restrained  the  original  right  of  individ- 
uals to  hind  themselves  Dj  contract,  it  is  re- 
strained; hut  beyond  these  actual  restraints  the 
original  power  remains  unimpaired. 

This  reasoning  is,  undoubtedly,  much 
strengthened  by  the  authority  of  those  writers 
on  natural  and  national  law,  whose  opinions 
have  been  viewed  with  profound  respect  by 
the  wisest  men  of  the  present  and  of  past  ages. 

Supposing  the  obligation  of  the  contract  to 
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be  derived  from  the  agreement  of  the  parties, 
we  will  inquire  how  far  law  acts  externally  on 
it,  and  may  control  that  obligation.  That  law 
ma^  have,  on  future  contracts,  all  the  effect 
which  the  counsel  for  the  plaintiff  in  error 
claim,  will  not  be  denied.  That  it  is  capable 
of  discharging  the  debtor  under  the  circum- 
stances, and  on  the  conditions  prescribed  in  the 
statute  which  has  been  pleaded  in  this  case, 
will  not  be  controverted.  But  as  this  is  an  op- 
eration which  was  not  intended  by  the  parties, 
nor  contemplated  by  them,  the  particular  act 
can  be  entitled  to  uiis  operation  only  when  ft 
has  the  full  force  of  law.  A  law  may  de- 
termine  the  obligation  of  a  contract  on  the  hap- 
pening of  a  contingency,  because  it  is  the  law. 
If  it  be  not  the  law,  it  cannot  have  this  effect. 
When  its  existence  as  law  is  denied,  that  ex- 
istence cannot  be  proved  by  showing  what  are 
the  qualities  of  a  law.  Law  has  been  defined 
by  a  writer,  whose  definitions  especially  have 
been  the  tiwmo  of  almost  universal  panegyric 
"to  be  a  rule  of  civil  conduct  prescribed  by  tbe 
supreme  power  in  a  state."  In  our  system,  the 
legislature  of  a  state  is  the  supreme  power,  in 
all  cases  where  its  action  is  not  restrained  by 
the  constitution  of  the  United  States.  Where 
it  is  so  restrained,  Uie  l^slature  ceases  to  be- 
the  supreme  power,  and  its  acts  are  not  law. 
It  is,  then,  begging  the  question  to  say  that, 
because  contracts  may  he  discharged  by  m  law 
previously  enacted,  this  contract  may  be  dis- 
charged by  this  act  of  the  legislature  bf  New 
York;  for  the  question  returns  "upon  us,  [*348 
is  this  act  a  law  T  Is  it  consistent  with,  or  re- 
pugnant to,  the  constitution  of  the  United 
States!  This  question  is  to  be  solved  only  by 
the  constitution  itself. 

In  examining  it,  we  readily  admit  that  the 
whole  subject  of  contracts  is  under  the  eontnl 
of  society,  and  that  all  the  power  of  society- 
over  it  resides  in  the  state  legislatures,  except 
in  those  special  cases  where  restraint  is  imposed 
by  the 'constitution  of  the  United  States.  The 
particular  restraint  now  imder  consideration  is 
on  the  power  to  impair  the  obligation  of  con- 
tracts. The  extent  of  this  restraint  cannot  be 
ascertained  by  showing  that  the  legislature 
may  prescribe  the  circumstances  on  which  the 
original  validity  of  a  contract  shall  be  made  to 
depend.  If  the  legislative  will  be  that  certain 
agreements  shall  be  in  writing,  that  they  shall 
be  sealed,  that  they  shall  be  attested  by  a  cer- 
tain  number  of  witnesses,  that  they  shall  be 
recorded  or  that  they  shall  assume  any  pre- 
scribed form  before  they  become  obligatory, 
all  these  are  regulations  which  society  may 
rightfully  make,  and  which  do  not  oome  with- 
in the  restrictions  of  the  constitution,  hfcm— 
they  do  not  impair  the  obligation  of  the  cow- 
tract.  The  obligation  must  exist  before  it  can 
be  impaired;  and  a  prohibition  to  impair  it, 
when  made,  does  not  imply  an  inability  to  pre- 
scribe those  circumstances  which  shall  crcste 
its  obligation.  The  statutes  of  frauds,  there- 
fore, which  have  been  enacted  in  the  wveTal 
states,  and  which  are  acknowledged  to  Aow 
from  the  proper  exercise  of  state  sovereignty, 
prescribe  regulations  which  must  precede  tke 
obligation  of  the  contract,  and,  eonseqaeatly. 
cannot  impair  thai  obligation.  Acts  of  tliia 
description,  therefore,  are  most  clearly  Mi 
,  within  the  prohibition  of  the  constitution. 
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The  acta  against  usury  are  of  the  same  char- 
acter. They  declare  the  contract  to  he  void  in 
the  beginning.  They  deny  that  the  instrument 
«Ter  became  a  contract.  They  deny  it  all 
<»ri^nal  obligation;  and  cannot  impair  that 
-which  never  came  into  existence. 

Acts  of  limitations  approach  more  nearly  to 
the  subject  of  consideration,  but  are  not  identi- 
fied with  it.  They  defeat  a  contract  once 
obligatory,  and  may,  therefore,  be  supposed  to 
partake  of  the  character  of  laws  which  impair 
349*]  its  *obligation.  But  a  practical  view 
of  the  s<diject  will  show  us  that  f^e  two  laws 
stand  upon  distinct  principles. 

In.  the  case  of  Sturges  v.  Crowninshield,  it 
was  observed  by  the  court,  that  these  statutes 
relate  only  to  the  remedies  which  are  furnished 
in  the  courts;  and  their  language  is  generally 
confined  to  the  remedy.  They  do  not  purport 
to  dispense  with  the  performance  of  a  contract, 
but  proceed  on  the  presumption  that  a  certain 
length  of  time,  unexplained  by  circumstances, 
is  reasonable  evidence  of  a  performanee.  It  fs 
on  this  idea  alone  that  It  is  possible  to  sustain 
the  decision,  that  a  bare  acknowledgment  of  the 
debt,  unaccompanied  with  any  new  promise, 
shall  remove  the  bar  created  .by  the  act.  It 
would  be  a  mischief  not  to  be  tolerated,  if  con- 
tracts might  be  set  up  at  any  distance  of  time, 
when  the  evidence  of  payment  might  be  lost, 
and  the  estates  of  the  dead,  or  even  of  the  liv- 
ing, be  subjected  to  these  stale  obligations. 
The  principle  is,  without  the  aid  of  a  statute, 
adopted  by  the  courts  as  a  rule  of  justice.  The 
legislature  has  enacted  no  statute  of  limitations 
as  a  bar  to  suits  on  sealed  instruments.  Yet 
twenty  years  of  unexplained  silence  on  the  part 
of  the  creditor  is  evidence  of  payment.  On 
parol  contracts,  or  on  written  <^ntract3  not  un- 
der seal,  which  are  waisidered  in  a  less  solemn 
point  of  Tiew  than  sealed  instruments,  the  leg- 
islature has  supposed  that  a  shorter  time  might 
amount  to  evidence  of  performance,  and  has  so 
enacted.  All  have  acquiescetl  in  these  enact- 
ments, but  have  never  considered  them  as  being 
of  tliat  class  of  laws  which  impair  the  obliga- 
tion of  contracts.  In  prescribing  the  evidence 
which  shall  be  received  in  its  courts,  and  the 
«ffect  of  that  evidence,  the  state  is  exercising 
its  acknowledged  powers.  It  is  likewise  in  the 
-exercise  of  its  legitimate  powers,  Vhen  it  is 
ngulating  the  remedy  and  mode  of  proceeding 
in  its  courts. 

The  counsel  for  the  plaintiff  In  error  insist 
-that  the  right  to  regulate  the  remedy  and  to 
modify  the  obligation  of  the  contract  are  the 
'ea.me;  that  obligation  and  remedy  are  identical, 
that  they  are  synonymous— two  words  convey- 
-ing  the  same  idea. 

The  answer  given  to  this  proposition  by  the 
■defendant's  counsel  seems  to  be  conclusive. 
They  originate  at  different  times.  The  obli- 
^tion  to  perform  is  coeval  with  the  under- 
S50*]  taking  'to  perform;  it  originates  with 
the  contract  itself,  and  operates  anterior  to  the 
time  of  performance.  The  remedy  acts  upon 
A  broken  contract,  and  enforces  a  pre-existing 
4>blu;atioD. 

If  there  be  anything  in  the  obsemtlons 
mads  in  a  preceding  pu^  of  this  opinion  re- 
■speetlng  the  source  n-om  which  contracts  derive 
•tbeir  ^ligation,  the  proposition  we  are  now 
^on^sring  cannot  be  true.  It  was  shown,  we 
«  Xi.  «d. 


think,  satisfactorily,  that  the  right  to  contract 
is  the  attribute  of  a  free  agent,  and  that  he 
may  rightfully  coerce  performance  from  an- 
other free  agent  who  violates  his  faith.  Con- 
tracts have,  consequently,  an  intrinsic  obliga- 
tion. When  men  come  into  society  they  can  no 
longer  exercise  this  original  and  natural  right 
of  coercion.  It  would  be  incompatible  witli 
general  peace,  and  is,  therefore,  surrendered. 
Society  prohibits  the  use  of  private  individual 
coercion,  and  gives,  in  its  place  a  more  safe  and 
more  certain  remedy.  But  the  right  to  contract 
is  not  surrendered  with  the  right  to  coerce  per- 
formance. It  is  still  incident  to  that  degree  of 
free  agency  which  the  laws  leave  to  every  indi- 
vidua^  and  the  obligation  of  the  contract  is  a 
necessary  consequence  of  the  right  to  make  it. 
I^ws  regulate  tais  right,  but,  where  not  regu- 
lated, it  is  retained  in  its  original  extent.  Ob- 
ligation and  remedy,  then,  are  not  identical; 
t^y  originate  at  different  times,  and  are  de- 
rived from  different  sources. 

But,  although  the  identity  of  obligation  and 
remedy  be  disputed  it  may  be,  and  has  been 
urged,  that  they  are  precisely  commensurate 
with  each  other,  and  are  such  sympathetic  es- 
sences, if  the  expression  may  be  allowed,  that 
the  action  of  law  upon  the  remedy  is  imme- 
diately felt  by  the  obligation— that  they  live, 
languish,  and  die  together.  The  use  made  of 
this  argument  is  to  show  the  absurdity  and  self- 
contradiction  of  the  construction  which  main- 
tains the  inviolability  of  obligation,  while  it 
leaves  the  remedy  to  the  state  governments. 

We  do  not  perceive  this  absurdity  or  self- 
contradiction. 

Our  country  exhibits  the  extraordinary  spec- 
tacle of  distinct,  and,  in  many  respects,  inde- 
pendent governments  over  the  same  territory 
and  tiie  same  people.  The  local  government 
are  restrained  from  impairing  the  obligation  of 
contracts,  "but  they  furnish  the  remedy  ['SSI 
to  enforce  them,  and  administer  that  remedy  In 
tribunals  constituted  by  themselves.  It  has 
been  shown  that  the  obligation  is  distinct  from 
the  remedy,  and  it  would  seem  to  follow  that 
law  might  act  on  the  remedy  without  acting  on 
the  obligation.  To  afford  a  remedy  is  cer^in- 
ly  the  high  duty  of  those  who  govern  to  those 
who  are  goremed.  A  failure  m  the  perform- 
ance of  this  duty  subjects  the  government  to 
the  just  reproach  of  the  world.  But  the  con- 
stitution has  not  undertaken  to  enforce  its  per- 
formance. That  instrument  treats  the  states 
with  the  respect  which  is  due  to  intelligent 
beings,  understanding  their  duties,  and  willing 
to  perform  them;  not  as  insane  beings,  who 
must  be  compelled  to  act  for  self-preservation. 
Its  language  is  the  language  of  restraint,  not 
of  coercion.  It  prohibits  the  states  frtHn  pass- 
ing any  law  impairing  the  obligation  of  eon- 
tracts;  it  does  not  enjoin  them  to  enforce  con- 
tracts. Should  a  state  be  sufficiently  insane  to 
shut  up  or  abolish  its  courts,  and  thereby  with- 
hold all  remedy,  would  this  annihilation  of 
remedy  annihilate  the  obligation  also  of  con- 
tracts? We  know  it  would  not.  If  the  debtor 
should  come  within  the  jurisdiction  of  any 
court  of  another  state,  the  remedy  would  be 
immediately  applied,  and  the  inherent  obla- 
tion of  the  contract  enforced.  This  cannot  bo 
ascribed  to  a  renewal  of  the  obligation;  for 
passing  the  line  of  a  state  cannot  recreate  an 
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obligation  which  was  extin^ished.  It  must  be 
the  original  obligation  derived  from  the  agree- 
ment of  the  parties,  and  which  exists  unim- 
paired though  the  remedy  was  withdrawn. 

But,  we  are  told  that  the  power  of  the 
ctate  over  the  remedy  may  be  used  to  the  fl^' 
■truclion  of  all  beneficial  results  from  the  right; 
and  hence  H  is  inferred  that  the  construction 
which  maintains  the  inviolability  of  the  obliga- 
tion, must  be  extended  to  the  power  of  relat- 
ing the  remedy. 

The  difficulty  which  this  view  of  the  subject 
presents,  do«  not  proceed  from  the  identity  or 
connection  of  right  and  remedy,  but  from  the 
existence  of  distinct  goremments  acting  on 
kindred  subjects.  The  constitution  contem- 
plates restraint  as  to  the  obligation  of  con- 
tracts, not  as  to  the  application  of  remedy. 
If  this  restraint  affects  a  power  which'  the 
constitution  did  not  mean  to  touch,  it  can 
862"]  "only  be  when  that  power  is  used  as 
an  instrument  of  hostility  to  invade  the  invio- 
lability of  contract,  whi^  is  placed  beyond  its 
reach.  A  state  may  use  many  of  its  acknowl- 
edged powers  in  sueh  manner  as  to  come  in 
conflict  with  the  prorisions  of  the  eonstitution. 
Thus  the  power  over  its  domestic  polioe,  the 
power  to  regulate  commerce  purely  internal, 
may  be  so  exercised  as  to  interfere  with  regula- 
tions of  commerce  with  foreign  nations,  or  be- 
tween the  states.  In  such  cases,  the  power 
which  is  supreme  must  control  that  which  is 
not  supreme,  when  they  come  in  conflict.  But 
this  principle  does  not  involve  any  self-contra- 
diction, or  deny  the  existence  of  the  several 
powers  in  the  respective  governments.  So,  if 
a  state  shall  not  merely  modify,  or  withhold  a 
particular  remedy,  but  shall  apply  it  in  such 
manner  as  to  extinguish  the  obligation  without 
performance,  it  would  be  an  abuse  of  power 
which  could  scarcely  be  misunderstood,  but 
which  would  not  jurove  that  remedy  could  not 
be  regulated  without  regulating  obligation. 

The  oonnsel  for  the  plaintiff  in  error  put  a 
ease  of  more  difficulty,  and  urge  it  as  a  conclu- 
sive argument  against  the  existence  of  a  dis- 
tinct line  dividing  obligation  from  remedy.  It 
is  this:  The  law  affords  remedy  by  giving  exe- 
cution against  the  person,  or  the  property,  or 
both.  The  same  power  which  can  withdraw 
the  remedy  against  the  person,  can  withdraw 
that  against  the  property,  or  that  against  both, 
and  thus  effectually  defeat  the  obli^tioi^  The 
eonstitution,  we  are  told,  deals  not  with  form, 
but  with  substance;  and  cannot  be  presumed, 
if  it  designed  to  protect  the  obligation  of  con- 
tracts from  state  legislation,  to  have  left  it 
thus  obviously  exposed  to  destruction. 

The  answer  is,  that  if  the  taw  goes  farther, 
and  annuls  the  obligation  without  affording  the 
remedy  which  satisfies  it — if  its  action  on  the 
remedy  be  sueh  as  palpably  to  impair  the  obli- 
gation of  the  contract — ^the  very  case  arises 
which  we  suppose  to  be  within  the  eonstitution. 
If  it  leaves  the  obligation  untouched,  but  with- 
holds the  remedy,  or  airords  one  which  is  mere- 
ly nominal  it  is  like  all  other  cases  of  miagov- 
ernment  and  leaves  the  debtor  still  liable  to 
his  creditor,  should  he  be  found,  or  should 
his  property  be  found,  where  the  laws  af- 
ford a  remedy.  If  that  high  sense  of  duty 
S5S*]  'which  men  selected  for  the  government 
of  their  fellow-citizens  must  be  supposed  to  feel, 
664 


furnishes  no  security  against  a  course  of  legis- 
lation which  must  end  in  self-destruction;  if 
the  solemn  oath  taken  by  every  member,  to 
support  the  constitution  of  the  United  States,, 
furnishes  no  security  iM;ainBt  intentional  at- 
tempts to  violate  its  spirit  while  evading  its 
letter,  the  question  how  far  the  oonstituti<n 
interposes  a  shield  for  the  protection  of  an  in- 
jured individual,  who  demands  from  a  court  of 
justice  that  remedy  which  every  governmeDt 
ought  to  afford,  will  depend  on  the  law  itself 
which  shall  be  brought  under  consideration. 
The  anticipation  of  such  a  case  would  be  UB- 
necessarily  disrespectful,  and  an  opinion  on  it 
would  be,  at  least,  premature.  But,  however 
the  question  might  be  decided,  should  it 
even  determined  that  such  a  law  would  be  a 
successful  evasion  of  the  constitution,  it  does 
not  follow  that  an  act  which  operates  directly 
on  the  contract  after  it  is  made,  is  not  within 
the  restriction  imposed  on  the  states  by  that  in- 
strument. The  validity  of  a  law  acting  directly 
on  the  obligation  is  not  proved  by  showing  that 
the  constitution  has  provided  no  means  for 
compelling  the  state  to  enforce  it. 

We  perceive,  then,  no  reason  for  the  opinion 
that  the  prohibition  "to  pass  any  law  impairing 
the  obligation  of  contracts"  is  incompatible 
with  the  fair  exercise  of  that  discretion,  which 
the  state  legislatures  possess  in  common  with 
all  governments,  to  regulate  the  remedies  if- 
forded  1^  their  own  courts.  We  think  that 
obligation  and  remedy  are  distinguishable  from 
each  other.  That  the  first  is  created  by  the  set 
of  the  parties,  the  Ust  is  afforded  by  govern- 
ment. The  words  of  the  restriction  we  have 
been  considering,  countenance,  we  think,  tbi» 
idea.  Ko  state  shall  "pass  any  law  impairing 
the  obligation  of  contracts."  These  word& 
seem  to  us  to  import,  that  the  obligation  is. in- 
trinsic, that  it  is  created  by  the  contract  itself; 
not  tiiat  it  is  dependent  on  the  laws  made  to 
enforoe  It.  When  we  advert  to  the  course  of 
reading  generally  pursued  by  American  states- 
men in  early  life,  we  must  suppose  that  the 
framers  of  our  constitution  were  intimately  ac- 
quainted with  the  writings  of  those  wise  and 
learned  men,  whose  treatises  on  the  lavs  of 
•nature  and  nations  have  guided  public 
opinion  on  the  subjects  of  obligations  and  con- 
tract. If  we  turn  to  those  treatises,  we  find 
them  to  concur  in  the  declaration  that  contracts 
possess  an  original  intrinsic  obligation,  derived 
from  the  acts  of  free  agents,  and  not  given 
by  government.  We  must  suppose  that  the 
framers  of  our  constitution  took  the  same  view 
of  the  subject  and  the  language  they  have  used 
confirms  this  opinion. 

The  propositions  we  have  endeavored  to 
maintain,  of  the  truth  of  which  we  are  onr- 
selves  convincedi  are  these: 

That  the  words  of  the  clause  in  the  constitu- 
tion which  we  are  considering,  taken  in  their 
natural  and  obvious  sense,  admit  of  a  prospect- 
ive, as  well  as  of  a  retrospective,  operation. 

That  an  act  of  the  legislature  does  not  enter 
into  the  contract,  and  become  one  of  the  condi- 
tions stipulated  by  the  parties;  nor  does  it  act 
externally  on  the  agreement,  unless  it  have  the 
full  force  of  law. 

That  contracts  derive  their  obligation  from 
the  act  of  the  parties,  not  from  the  grant  of 
government;  and  that  the  right  of  government 
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to  regulate  the  manner  in  which  they  shall  be 
formed,  or  to  prohibit  such  aa  may  be  a^iDst 
the  policy  of  the  state,  is  entirely  consistent 
with  their  inviolability  after  they  have  been 
formed. 

That  the  obligation  of  a  contract  is  not  iden- 
tified with  the  means  which  government  may 
furnish  to  enforce  it,  and  that  a  prohibition  to 
pass  an^  law  impairing  it,  does  not  imply  a 
prohibition  to  vary  the  remedy;  nor  does  a 
power  to  vary  Che  remedy  imply  a  power  to 
impair  the  obligation  derived  from  the  act  of 
the  parties. 

We  cannot  look  back  to  the  history  of  the 
times  when  the  august  spectacle  was  exhibited 
oi  the  assemblage  of  a  whole  people  by  their 
re^sentatives  in  convention,  in  oider  to  unite 
thirteen  independent  sovereignties  under  one 
goremment,  so  far  as  might  be  necessary  for 
the  purposes  of  union,  without  being  sensible 
of  the  great  importance  which  was  at  that  time 
attached  to  the  tenth  section  of  the  first  article. 
The  power  of  changing  the  relative  situation  of 
debtor  and  creditor,  of  interfering  with  con- 
tracts, a  power  which  comes  home  to  every 
S65*]  man,  touches  the  interest  of  all,  *and 
oontrols  the  conduct  of  every  individual  m 
those  things  which  he  supposes  to  be  proper 
for  his  own  exclusive  management,  had  been 
used  to  such  an  excess  by  the  state  legislatures, 
as  to  break  in  upon  the  ordinary  intercourse  of 
society,  and  destroy  all  confidence  between 
man  and  man.  The  mischief  had  become  so- 
great,  so  alarming,  as  not  only  to  impair  com* 
mercial  intercourse,  and  threaten  the  existence 
of  credit,  but  to  sap  the  morals  of  the  people, 
and  destroy  the  sanctity  of  private  faith.  To 
guard  against  the  continuance  of  the  evil  was 
an  obje^  of  deep  interest  with  all  the  truly 
wise,  as  well  as  the  virtuous  of  this  great  com- 
numity,  and  was  one  of  the  important  benefits 
«nected  from  a  reform  of  the  government. 

To  impose  restraints  on  state  legislation  as 
respeetcd  this  delicate  and  interesting  sublet, 
was  thought  necessary  by  all  those  patriots 
who.  could  take  an  enlightened  and  oomprehen- 
■ive  view  of  our  situation;  and  the  prinaple  ob- 
tained an  early  admission  into  the  various 
aehemes  of  government  which  were  submitted 
to  the  convention.   In  framing  an  instrument, 
which  was  intended  to  be  perpetual,  the  pre- 
■amption  is  strong,  that  every  important  prin- 
aple introduced  into  it  is  intended  to  be  per- 
petual also;  that  a  principle  expressed  in  terms 
to  operate  in  all  future  time,  is  intended  so  to 
operate.  But  if  the  construction  for  which  the 
pukintiCTs  counsel  contend,  be  the  true  one,  the 
constitution  will  have  imposed  a  restriction  in 
language  indicating  perpetuity,  which  every 
state  in  the  Union  may  elude  at  pleasure.  The 
obligation  of  contracts  in  force,  at  any  given 
time,  is  but  of  short  duration;  and,  if  the  Inhi- 
bition be  of  retrospective  laws  only,  a  very 
short  lapse  of  time  will  remove  every  subject 
on  which  the  act  is  forbidden  to  operate,  and 
make  this  provision  of  the  constitution  so  far 
useless.    Instead  of  introducing  a  great  princi- 
ple, prohibiting  all  laws  of  this  obnoxious  char- 
acter, the  constitution  will  only  suspend  their 
operation  for  a  moment,  or  except  from  it  pre- 
exiBting  cases.  The  object  would  scarcely  seem 
to  be  of  anffleient  importance  to  have  found  a 
place  in  that  instromeat. 
«  14.  ed. 


This  construction  would  change  the  character 
of  the  provision,  and  convert  an  inhibition  to 
pass  retrospective  'laws.  Had  this  been  ['SSft' 
the  intention  of  the  convention,  is  it  not  reason- 
able to  believe  that  it  would  have  been  so  ex- 
pressed! Had  the  intention  been  to  confine  the- 
restriction  to  laws  vhich  were  restroapective 
in  their  operation,  language  could  have  been 
found,  and  would  have  been  used,  to  convey 
this  idea.  The  very  .word  would  have  occurred 
to  the  framers  of  the  instrument, , and  we  should 
have  probably  found  it  in  the  clause.  Instead 
of  the  general  prohibition  to  pass  any  "law 
impairing  the  obligation  of  contracts,"  the  pro- 
hibition would  have  been  to  the  fussage  of  any 
retrospective  law.  Or,  if  the  intention  had 
been  not  to  embrace  all  retrospective  laws,  but 
those  only  which  related  to  contracts,  still  the 
word  would  have  been  introduced,  and  the 
state  legislatures  would  have  been  forbidden 
"to  pass  any  retrospective  law  impairing  the 
obligation  of  contracts,"  or  "to  pass  any  law 
impairingthe  obligation  of  contracts  previously 
mue."  Words  which  directly  and  plainly  ex- 
press  the  cardinal  intent,  always  present  them- 
selves to  those  who  are  preparing  an  important 
instrument,  and  will  always  be  used  by  them. 
Undoubtedly  there  is  an  imperfection  in  human 
language,  which  often  exposes  the  same  sen- 
tence to  different  constructions.  But  it  is  rare, 
indeed,  for  a  person  of  clear  and  distinct  per- 
ceptions, intending  to  convey  one  principal 
idea,  ao  to  expreaa  himaelf  as  to  leave  any 
doubt  respecting  that  ideal  It  may  be  uncer- 
Uiin  whether  his  words  comprehended  other 
things  not  immediately  in  his  mind ;  but  it  can 
seldom  be  uncertain  whether  he  intends  the  par- 
ticular thing  to  which  his  mind  is  specially  di- 
rected. If  tne  mind  of  the  convention,  in  fram- 
ing this  prohibition,  had  been  directed,  not 
generally  to  the  operation  of  laws  upon  the  ob- 
ligation of  ecmtracta,  but  particularly  to  their 
retrospective  operation,  it  is  searcely  conceiva- 
ble that  some  word  woold  not  have  been  used 
indicating  this  idea.  In  instruments  prepared 
on  great  consideration,  general  terms,  compre- 
hending a  whole  subject,  are  seldom  employed 
to  designate  a  particular — we  might  say  a  min- 
ute— portion  of  that  subject.  The  general  lan- 
guage of  the  clause  is  such  as  might  be  sug- 
gested by  general  intent  to  prohibit  state  legis- 
lation on  the  subject  to  which  that  language 
is  applied — the  obligation  of  "contracts;  (*SftT 
not  such  as  would  be  suggested  by  a  particular 
intent  to  prohibit  retrospective  legislation. 

'It  is  also  worthy  of  consideration,  that 
those  laws  which  had  effected  all  that  mischief 
the  constitution  intended  to  prevent,  were  pro- 
spective as  well  as  retrospective  in  their  oj«ra- 
tion.  They  embraced  future  contracts  as  well 
aa  those  previously  formed.  There  is  the  lesa 
reason  for  imputing  to  the  convention  an  inten- 
tion, not  manifested  by  their  language,  to  con- 
fine a  restriction  intended  to  guard  against  the 
recurrence  of  those  mischiefs,  to  retrospective 
legislation.  For  these  reasons,  we  are  of  opin- 
ion that,  on  this  point,  the  District  Court  of 
Louisiana  has  decided  rightly. 

Judgment  having  been  entered  in  favor  of 
the  validity  of  a  certificate  of  discharge  under 
the  state  laws  in  those  cases  (argued  in  con- 
nection with  Ogden  v.  Saunders),  where  the  eon- 
tract  was  ma&  between  citizens  of  the  state 
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under  whose  law  the  discharge  was  obtained, 
■ftnd  in  vhose  courta  the  certificate  was  pleaded, 
the  cause  was  further  argued  by  the  same  coun- 
sel, upon  the  points  resenred,  as  to  the  e£Feet  of 
such  a  discharge  in  respect  to  a  eontraot  made 
with  a  citizen  of  another  state,  and  where  the 
certificate  was  pleaded  in. the  courts  of  another 
state,  or  of  the  United  States. 

To  render  the  judgment  which  was  finally 
pronounced  in  the  cause  intelligible  it  is  neces- 
sary to  state  that  in  addition  to  the  plea  of  the 
certificate  of  discharge  under  the  insolvent  law 
of  the  state  of  New  York  of  1801,  the  defend- 
ant below,  Ogden,  pleaded  the  statute  of  limi- 
tations (of  New  York)  nonassumpsit  infra  sex 
annos. 

To  this  plea  the  plaintiff  below  Saunders, 
replied,  that  previous  to  the  -  running  of  the 

-statute,  to  wit,  in  April,  1810,  the  defendant, 
Ogden,  removed  from  the  state  of  New  York 
to  New  Orleans  in  the  state  of  Louisiana, 
where  be  <»ntinaed  to  reside  until  the  com- 
opneement  of  this  suit. 

The  jury  found  the  facts  of  the  drawing  and 

■acceptance  of  the  bills,  of  the  discharge  under 
the  insolvent  law  of  New  York,  and  of  the  de- 
fendant's removing  to  Louisiana  at  the  time 
stated  in  the  plaintiff's  replication,  in  the  form 
358*]  'of  what  was  probably  intended  to  be 

.a  special  verdict,  submitting  the  law  to  the 
court:  "If  the  law  be  for  the  plaintiff,  then 
they  find  for  the  plaintiff  the  amount  of  the 

'several  acceptances,  with  the  interest  and  costs; 
but  if  the  law  on  the  said  facts  be  for  the  de- 
fendant, then  the  jury  find  for  the  defendant, 
with  costs." 

A  judgment  was  rendered  by  the  court  be- 
low upon  this  verdict.  And  the  cause  being 
lurought  by  writ  of  error  before  this  court, 
among  the  errors  assigned  was  the  following: 
"That  the  judgment  of  the  court  is  for  a  greater 
sum  than  is  found  by  the  jury,  the  whole 
amount  of  the  bills  set  forth  in  tbe  petition  be- 
ing $2,183,  amounting,  with  interest  from  the 
time  of  the  judicial  demand,  to  $2,652.34. 
Whereas  the  judgment  is  for  the  sum  of 

-$4,017.64,  damages,  eto. 

Ml.  Justice  Johnson.  I  am  instructed  by 
"the  majority  of  the  court  finally  to  dispose  of 
this  cause.  The  present  majority  is  not  the 
^same  which  determined  the  general  question  on 
the  constitutionality  of  state  insolvent  laws, 
with  reference  to  the  violation  of  the  obligation 
of  contracts.  I  now  stand  united  with  the  mi- 
nority on  the  former  question,  and,  therefore, 
feel  it  due  to  myself  and  the  community  to 
maintain  my  consistency. 

Tbe  question  now  to  be  considered  is,  whether 
a  discharge  of  a  debtor  under  a  state  insolvent 
law  would  be  valid  against  a  creditor  or  citizen 
-of  another  state,  who  has  never  voluntarily 
subjected  himself  to  the  state  laws,  otherwise 
than  by  the  origin  of  his  contract. 

As  between  its  own  citizens,  whatever  be  the 
•origin  of  the  contract,  there  is  now  no  question 
to  be  made  on  the  effect  of  such  a  discharge; 
nor  is  it  to  be  questioned  that  a  discharge  not 
valid  under  tiie  constitution  in  the  courts  of 
the  United  States  is  equally  invalid  in  the 
state  courts.  The  question  to  be  considered 
goes  to  the  invalidity  of  the  discharge  alto- 
gether, and,  therefore,  steers  clear  of  that  pro* 


vision  in  the  constitution  which  purports  to 
give  validity  in  every  state  to  the  records,  ju- 
dicial proceedings,  and  so  forth,  of  each  state. 

The  (question  now  to  be  considered,  was  antie- 
ipated  in  *the  case  of  Sturges  v.  Crown-  [*S5f 
inshield,  when  the  court,  in  the  close  of  tie 
opinion  delivered,  declared,  that  it  means  to 
confine  its  views  to  the  case  then  under  consid- 
eration, and  not  to  commit  itself  as  to  those  in 
which  the  interests  and  rights  of  a  citizen  of 
another  state  are  implicated. 

The  question  is  one  partly  intematicHisl, 
partly  constitutional.  My  o|Hnion  on  the  sub- 
ject 18  briefly  this:  that  the  provision  in  tiie 
constitution  which  gives  the  power  to  the  gen- 
eral government  to  establish  tribunals  of  it> 
own  in  every  state,  in  order  that  the  citizens  of 
other  states  or  sovereignties  might  therein 
prosecute  their  rights  under  the  jurisdiction  of 
the  United  States,  had  for  its  object  an  har- 
monious distribution  of  justice  throughout  tbe 
Union;  to  confine  the  states,  in  the  exercise  of 
their  judicial  sovereignty,  to  cases  between 
their  own  citizens  to  prevent,  in  fact,  the  exer 
cise  of  that  very  power  over  the  rights  of  citi- 
zens of  other  states,  which  the  origin  of  the 
contract  might  be  supposed  to  give  to  each 
state;  and  thus,  to  obviate  that  conflictus  le- 
gum,  which  has  employed  the  pens  of  Hubenu 
and  various  others,  and  which  anyone  who 
studies  the  subject  will  plainly  perceive,  it  is 
infinitely  more  easy  to  prevent  than  to  adjust 

These  conflicts  of  power  and  right  neceaaari- 
ly  arise  only  after  contracts  are  entered  into. 
Contracts,  then,  become  the  appropriate  sub- 
jects of  judicial  cognizance;  and  if  the  just 
claims  which  they  give  rise  to  are  violated  bj 
arbitrary  laws,  or  if  the  course  of  distributive 
justice  be  turned  aside,  or  obstructed  by  l^is- 
lative  interference,  it  becomes  a  subject  at 
jealousy,  irritation,  and  national  complaint  or 
retaliation. 

It  is  not  unimportant  to  observe,  that  the 
constitution  was  adopted  at  the  very  period 
when  the  courts  of  Great  Britain  were  engaged 
in  adjusting  the  conflicts  of  right  which  arose 
upon  their  own  bankrupt  law,  among  the  sub- 
jects of  that  crown  in  the  several  dominions  of 
Scotland,  Ireland,  and  the  West  Indies.  The 
flrst  case  we  have  on  the  effect  of  foreign  dia- 
eharges,  that  of  Ballantine  v.  Golding,  occui- 
red  in  1783,  and  the  law  could  hardly  be  held 
settled  before  the  case  of  Hunter  v.  Potts, 
which  was  decided  in  1791. 

•Anyone  who  will  take  the  trouble  ['360 
to  investigate  the  subject,  will,  I  think,  be  sat- 
isfied, that  although  the  British  courts  profess 
to  decide  upon  a  principle  of  universal  law, 
when  adjudicating  upon  the  effect  of  a  foreign 
discharge,  neither  uie  passage  in  Vattel,  to 
which  they  constantly  refer,  nor  the  practice 
and  doctrines  of  other  nations,  will  sustain 
them  in  the  principle  to  the  extent  in  whicb 
they  assert  it.  It  was  all  important  to  a  great 
commercial  nation,  the  creditors  of  all  the  rest 
of  the  world,  to  maintain  the  doctrine  as  one 
of  universal  obligation,  that  the  assignment  of 
the  bankrupt's  effects,  under  a  law  of  the  coun- 
try of  the  contract,  should  carry  the  interest  in 
his  debts,  wherever  his  debtor  may  reside;  and 
that  no  foreign  discharge  of  his  debtor  should 
operate  against  debts  contracted  with  the  bank* 
rupt  in  his  own  oouutry.   But  I  think  it  per- 
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fectly  clear,  that  in  tlie  United  States  a  differ- 
ent doctrine  has  been  established;  and  since 
the  power  to  discharge  the  bankrupt  is  asserted 
on  the  same  principle  with  the  power  to  as- 
sign his  debts,  that  the  departure  from  it  in 
the  one  instance,  carries  with  it  a  nation  of 
the  principle  altogether. 

It  is  vain  to  deny  that  it  is  now  the  estab- 
lished doctrine  in  England,  that  the  discharge 
of  a  bankrupt  shall  be  effectual  against  con- 
tracts of  the  state  that  give  the  discharge, 
whatsoever  be  the  allegiance  or  country  of  the 
creditor.  But  I  think  it  equally  clear,  that  this 
is  a  rule  peculiar  to  her  jurisprudence,  and  that 
reciprocity  is  the  general  rule  of  other  coun- 
Wes;  that  the  effect  ^ven  to  such  discharge  is 
so  much  a  matter  of  comity,  that  the  states 
of  the  European  continent  in  all  cases  reserve 
the  right  of  deciding  whether  reciprocity  will 
not  operate  injuriously  upon  their  own  citizens. 

Huberus,  in  his  third  axiom  on  this  subject, 
puts  the  ^ect  of  such  laws  upon  the  ground 
of  courtesy,  and  recognizes  the  reservation  that 
I  have  mentioned;  other  writers  do  the  same. 

I  will  now  examine  the  American  decisions 
on  this  subject;  and,  first,  in  direct  hostility 
with  the  received  doctrines  of  the  BriUsh 
courts,  it  has  been  solemnly  adjudged  in  this 
court,  and,  I  believe,  in  every  state  court  of 
the  Union,  that,  notwithstanding  the  laws  of 
361*]  bankruptcy  in  "England,  a  creditor  of 
the  bankrupt  may  levy  an  attachment  on  a  debt 
due  the  bankrupt  in  this  country,  and  appro- 
priate the  proceeds  to  his  own  debt. 

In  the  case  of  Harrison  t.  Sterry,  6  Craneh, 
298,  302,  a  ease  decided  in  this  court  in  1809, 
upon  full  argument  and  great  deliberation,  and 
in  which  all  the  English  cases  were  quoted,  it 
is  expressly  adjudged,  "tliat  in  the  case  of  a 
contract  made  with  foreigners  in  a  foreign 
country,  the  bankrupt  laws  of  a  foreign  coun- 
try are  incapable  of  operating  a  legal  transfer 
of  property  in'  the  United  States,  and  judg- 
ment was  given  ih  favor  of  the  attaching 
creditors,  against  the  claim  of  the  foreign  as- 
signees. 

In  that  case,  also,  another  important  doctrine 
is  established  in  hostility  with  the  British  doc- 
trine. For  the  United  States  had  interposed  a 
claim  against  the  English  assignees,  in  order  to 
obtain  satisfaction  from  the  proceeds  of  the 
bankrupt's  effects  in  this  country,  for  a  debt 
«ontr*cted  in  Great  Britain.  And  this  court 
decreed  accordingly,  expresly  restricting  the 
power  of  the  country  of  the  contract  to  its  con- 
coction and  exposition. 

The  language  of  the  court  is,  "The  law  of 
the  place  where  a  contract  is  made,  is,  general- 
ly speaking,  the  law  of  the  contract ;  that  is,  it 
is  the  law  by  which  the  contract  is  expounded. 
But  the  right  of  priority  forms  no  part  of  the 
contract  itself.  It  is  extrinsic,  and  is  rather  a 
personal  privilege,  dependent  on  the  laws  of 
the  place  where  the  property  lies,  and  where 
tlie  court  Bits  which  decides  the  cause. 

AJid,  accordingly,  the  law  of  the  United 
States  was  sustained,  which  gave  the  debts  due 
tlie  bankrupt  here,  to  satisfy  a  debt  con- 
toaeted  in  England,  to  the  prejudice  of  the 
law  of  England,  which  gave  the  same  debt  to 
the  assignees  of  the  bankrupt. 

It  cannot  be  necessary  to  go  farther  than  this 
to  establish  that,  so  far  as  relates  to  the 
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foreign  creditor,  this  country  does  not  recog- 
nize the  English  doctrine,  that  the  bankrupt 
law  of  the  country  of  the  contract  is  para- 
mount In  dispoelng  of  the  right*  of  the  bank- 
rupt. 

The  United  States  pass  a  law  which  asserts 
the  right  to  'appropriate  a  debt  dne  a  [*S62 
foreign  bankrupt  to  satisfying  a  debt  due  it- 
self, and  incurred  by  that  bankrupt  in  his  own 
country.  The  assignees  of  that  bankrupt  ques- 
tion this  right  and  claim  the  debt  as  legally 
vested  in  them  by  the  law  of  the  country  of  the 
contract,  and  maintain  that  the  debt  due  the 
United  States,  being  contracted  in  Great  Brit- 
ain, was  subject  to  the  laws  of  Great  Britain, 
and,  therefore,  entitled  only  to  share  in  com- 
mon with  other  creditors  in  the  proceeds  of  the 
bankrupt's  effects;  that  the  debt  so  appropriat- 
ed by  the  law  of  the  United  States  to  its  ex- 
clusive benefit  was,  as  to  all  the  bankrupt's 
contracts,  or  certainly  as  to  all  English  con- 
tracts, vested  in  the  assignees,  on  international 
principles  which  gave  effect  to  the  English 
bankrupt  laws,  so  vesting  that  debt,  paramount 
to  the  laws  of  other  countries. 

In  giving  effect  to  the  law  of  the  United 
States,  this  court  overrules  that  doctrine;  and, 
in  the  act  of  passing  that  law  this  government 
asserts  both  the  power  over  the  subject  and 
the  right  to  exercise  that  power  without  a 
violation  of  national  comity;  or  has  at  least 
taken  its  stand  against  that  comity,  and  assert- 
ed a  right  to  protect  its  own  interests,  which, 
in  principle,  is  equally  applicable  to  the  inter- 
ests of  its  own  citizens. 

It  has  had.  In  foot,  regard  to  the  lex  lod 
eitse,  as  existing  in  the  person  and  funds  of  the 
debtor  of  the  Imnknipt,  and  the  rights  of  self- 
preservation,  and  duty  of  protection  to  its 
own  citizens,  and  the  actual  allegiance  of  the 
creditor  and  debtor,  not  the  metaphysical  al- 
legiance  of  the  contract,  on  which  the  foreign 
power  is  asserted. 

It  would  be  in  vain  to  assign  the  dedsion  'of 
this  court  in  Harrison  t.  Sterry,  or  the  passing 
of  the  law  of  the  United  States,  to  the  geni:ral 
preference,  which  the  government  may  assert 
in  the  payment  of  its  own  debt,  since  that  pref- 
erence can  only  exist  to  the  prejudice  of  its 
own  citizens,  whereas,  the  precedence  there 
claimed  and  concluded  operated  to  the  preju- 
dice of  British  creditors. 

The  case  of  Baker  v.  Wheaton,  adju^^  ia 
the  courts  of  Massachusetts  in  the  time  of  Chief 
Justice  Parsons,  6  Mass.  Rep.  609,  is  a  very 
strong  case  upon  this  subject.  That  also  was 
argued  with  great  care,  and  all  the  British  cases 
•reviewed;  vxe  court  took  time  to  de-  ['Ses 
liberate,  and  the  same  doctrine  was  maintained, 
in  the  same  year  and  the  same  month  with 
Harrison  v.  Sterry,  and  certainly  without  any 
communication  between  the  two  courts. 

The  case  was  this:  One  Wheaton  gave  a 
promissory  note  to  one  C9iandler,  both  being  at 
that  time  dtizens  and  inhabitants  of  Rhode  Is- 
land. Wheaton  was  discharged  under  the 
bankrupt  laws  of  Rhode  Island,  both  still  con- 
tinuing citizens  and  inhabitants  of  the  same 
state,  and  the  note  remaining  the  property  of 
Chandler.  Subsequent  to  the  discharge.  Chand- 
ler indorses  the  note  to  Baker,  and  Wheaton  is 
arrested  in  Massachusetts.  He  pleads  the  dis- 
charge in  bar,  and  the  eourt,  in  deciding,  cx- 
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presseis  Iteelf  thtu:  "When,  therefore,  the  de- 
fendant was  dischai^ed  from  that  contract, 
lege  loci,  the  promisee  was  bound  by  that  dis* 
clurge,  as  he  was  a  party  to  the  laws  of  that 
state,  and  assenting  to  their  operation.  But  if, 
when  the  contract  was  made,  the  promisee  had 
not  been  a  citizen  of  Rhode  Island,  he  would 
not  have  been  bound  1^  the  laws  of  it  or  any 
other  state,  and  holding  this  note  at  the'  time  of 
the  di8chai:ge,  he  might  afterwards  maintain 
an  action  upon  it  in  the  courts  of  this  state." 
And  again  (page  311),  "if  the  note  had  been 
transferred  to  the  plaintiff,  a  citizen  of  this 
state,  whilst  it  remained  due  and  undischarged 
by  the  insolvent  laws  of  Khode  Island,  those 
laws  could  not  affect  his  rights  in  the  courts 
of  law  in  this  state,  because  he  Is  not  bound  hj 
them." 

This,  it  will  be  ohserred,  regards  a  contract 
admowledged  to  be  of  Rhode  Island  origin. 

There  is  another  case  reported  in  the  deci- 
sions of  the  same  state  (10  vol.  p.  337),  which 
carries  this  doctrine  still  farther,  and,  I  appre* 
hend,  to  a  length  which  cannot  be  maintained. 

This  was  the  case  of  Watson  v.  Bourne,  in 
which  Watson,  a  citizen  of  l&ssachusetts,  had 
sued  Bourne  in  a  state  eonrt,  and  obtained 
Judgment.  Bourne  was  discharged  under  the 
msolvent  laws  of  that  state,  and  being  after- 
wards found  in  Massachusetts,  was  arrested  on 
BB  aeUon  of  debt  upon  the  Judgment.  He  pleads 
the  dischi^ge;  plaintiff  replies,  that  he,  plain- 
tiff, was  a  dtizen  of  Massachusetts,  and,  there- 
fore, not  precluded  by  the  discharge.  The 
S64*]  origin  of  the  *debt  does  not  appear 
from  the  report,  and  the  argument  turned 
wholly  on  the  question,  whether,  faj  entering 
judgment  in  the  court  of  the  state,  he  had  not 
subjected  his  rights  to  the  state  laws  pro 
tan  to. 

The  court  overruled  the  plea,  and  recognized 
the  doctrine  in  Baker  v.  wheaton,  by  declar- 
ing, "that  a  discharge  of  that  nature  can  only 
operate  where  the  law  is  made  by  an  authority 
common  to  the  creditor  and  debtor  in  all  re- 
spects, where  both  are  dtizens  or  subjects.*' 

I  have  little  doubt  that  the  court  was  wrong 
in  denying  the  effect  of  the  discharge  as  s^inst 
judgments  rendered  in  the  state  courts,  when 
the  party  goes  voluntarily  and  unnecessarily 
into  those  courts;  but  the  decision  shows,  in 
other  respects,  how  decidedly  the  British  doc- 
trine is  repelled  in  the  courts  of  that  state. 

The  British  doctrine  is  also  unequivocally  re- 

GiUed  in  a  very  learned  opinion  delivered  by 
r.  Justice  Kott,  in  the  court  of  last  resort  in 
South  Carolina,  a^d  in  which  the  whole  court, 
consisting  of  the  common  law  judges  of  the 
state,  concurred.  This  was  in  the  case  of  The 
Assignees  of  Topham  v.  (^apman  et  al.,  In 
which  the  rights  of  the  attaching  creditor 
were  maintained  against  those  of  the  assignees 
of  the  bankrupt  (1  Constitutional  Reports,  p. 
263 ; )  and  that  the  same  rule  was  recognized  at 
an  early  day  in  the  court  of  Pennsylvania,  ap- 
pears from  the  leading  ease  of  Phillips  v. 
Hunter,  2  H.  Bl.  402,  in  which  a  British  cred- 
itor, who  had  recovered  of  a  debtor  of  the  bank- 
rupt in  Pennsylvania,  was  compelled  by  the 
Ttritish  courts  to  refund  to  the  assignpes  in 
England,  as  for  money  had  and  received  to 
their  use. 

T  think  it,  then,  fully  established,  that  in  tlie 
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United  States  a  creditor  of  the  foreign  bftnk- 
rupt  may  attach  the  debt  due  the  foreign  bank- 
rupt, and  apply  the  money  to  the  satisfacUoD 
of  his  peculiar  debt,  to  the  prejudice  of  tlw 
rights  of  the  assignees  or  other  creditora. 

I  do  not  here  speak  of  assignees,  or  rights 
created,  under  the  i>ankrupt*s  own  deed;  ^ow 
stand  on  a  different  ground  and  do  not  affect 
this  question.  I  confine  myself  to  assignmenti, 
or  transfers,  resting  on  the  operation  of  the 
laws  of  the  country,  independent  of  the  bank- 
rupt's deed;  to  the  'rights  and  liablli-  [*tti 
ties  of  the  debtor,  creditor,  banlcrupt  and  u- 
signees,  as  created  by  law. 

What  is  the  actual  bearing  of  this  rij^ht  to 
attach,  so  generally  recognized  by  our  cte- 
cisionsT 

It  imports  a  general  abandonment  of  tke 

British  principles;  for,  according  to  their  lam. 
the  assignee  alone  has  the  power  to  relean  th? 
debtor.  But  the  right  to  attach  neoessanl; 
implies  the  right  to  release  the  debtor,  and 
that  right  is  here  asserted  under  the  laws  of 
a  state  which  is  not  the  state  of  the  contract 

So,  also,  the  creditor  of  the  bankrupt  is,  ij 
the  laws  of  his  country,  entitled  to  no  man 
than  a  ratable  partidpation  in  the  bankrupt^ 
effects.  But  the  r^ht  to  attadi  imports  s 
right  to  ezeluBiTe  satisfaction,  if  the  efficts 
BO  attached  should  prove  adequate  to  make 
satisfaction. 

The  right  to  attach  also  Imports  the  right  to 
sue  the  hankrupt ;  and  who  would  impute  to 
the  bankrupt  law  of  another  country  the  pow- 
er to  restrain  the  citizens  of  these  states  Is 
the  exerdse  of  their  right  to  go  into  the  tri- 
bunals of  their  own  country  for  the  recovei7 
of  debts,  wherever  they  may  have  originatedt 
Yet,  universally,  after  the  law  takes  the  bank' 
nipt  into  its  own  luunds,  his  creditors  ars  pio- 
hibited  from  suing. 

Thus  much  for  uie  law  in  this  case  in  an  in- 
ternational view.  I  will  consider  it  with  refe^ 
ence  to  the  provisions  of  the  constitution. 

I  have  said  above,  that  I  had  no  doubt  the 
erection  of  a  distinct  tribunal  for  tiie  resort  of 
dozens  of  other  states  was  introduced,  ex  i» 
dustria,  into  the  constitution,  to  prevat, 
among  other  evils,  the  assertion  of  a  povW 
over  the  rights  of  the  citizens  of  other  states, 
upon  the  metaphysical  ideas  of  the  Britisli 
courts  on  the  subject  of  jurisdiction  over  con- 
tracts. And  there  was  good  reason  for  it;  for, 
upon  that  principle  it  is  that  a  power  is  asseit- 
ed  over  the  rights  of  creditors  which  invdns 
a  mere  mockery  of  justice. 

Thus,  in  the  case  of  Burrows  v.  Jemino  («• 
ported  in  2  Strange,  and  better  reported  ia 
Moseley,  and  some  other  books } ,  the  creditor, 
residing  in  England,  was  cited,  probably,  by  a 
placard  on  a  door-post  in  Leghorn,  to  appear 
there  to  •answer  to  his  debtor;  and  his  [*SI* 
debt  passed  upon  by  the  court,  perhaps,  with- 
out his  having  ever  heard  of  the  institution  of 
lera,l  process  to  destroy  it. 

The  Scotch,  if  I  remember  correctly,  attsdi 
the  summons  on  the  flag-staff,  or  in  the  market 
place,  at  the  shore  of  Leith;  and  the  civil  Uv 
process  by  proclamation,  or  viis  et  modis,  Is  not 
much  better,  as  the  means  of  subjecting  the 
rights  of  foreign  creditors  to  their  tribunals. 

All  this  mockery  of  justice,  and  the  jMloiia- 
ies,  recriminations,  and,  perhaps,  retaliations. 
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which  might  grow  out  of  it,  are  aToided,  if  the 
power  of  the  states  over  contracts,  after  thej 
become  the  subject  exdusively  of  judical 
eogniEance,  is  limited  to  the  eontroTersies  of 
their  own  citizens. 

And  it  does  appear  to  me  almost  incontro- 
Tertibl^  that  the  states  cannot  proceed  one 
step  farther  without  exercising  a  power  in- 
compatible with  the  adcnowledged  powers  of 
other  states,  or  of  the  United  States,  and  with 
the  rights  of  the  citizens  of  other  states. 

Every  bankrupt  or  insolvent  system  in  the 
world  must  partake  of  the  character  of  a  judi- 
dal  investigation.  Parties  whose  rights  are  to 
be  affected,  are  entitled  to  a  hearing.  Hence 
every  system,  in  common  with  the  particular 
Bjatem  now  before  us,  professes  to  snmmon  the 
ereditors  before  some  tribdnal,  to  show  oanae 
•gainst  granting  a  discharge  to  the  bankrupt. 

But  on  what  principle  can  a  citizen  of  an- 
other state  be  forced  into  the  courts  of  a  state 
for  this  investigation  T  The  judgment  to  be 
passed  is  to  prostrate  his  rights;  and  on  the 
subject  of  these  rights  the  constitution  exempts 
him  from  the  jurisdiction  of  the  state  tri- 
bunals, without  regard  to  the  plaoe  where  the 
eontraot  may  originste.  In  the  only  tribunal 
to  which  he  owes  allegiance,  the  state  insolv- 
ent, or  bankrupt  laws,  canuot  be  carried  into 
effect;  they  have  a  law  of  their  own  ob  the 
subject;*  and  a  certificate  of  discharge  under 
any  other  law  would  not  be  acknowledged  as 
Talid  even  in  the  courts  of  the  state  in  which 
the  court  of  the  United  States  that  grants  it 
is  hdd.  Where  is  the  reciprocity  T  Where 
the  reas<m  upon  which  the  state  courts  can 
.SS7*]  *thiu  exercise  a  power  over  the  suitors 
of  tint  eonrt»  whoi  that  court  poaaesseB  no  meh 
power  over  the  suitors  of  the  stato  oonrta? 

In  faet,  the  constitution  takes  away  the  only 
ground  upon  which  this  eminent  dominion 
over  particular  contracts  can  be  claimed,  which 
is  that  of  sovereignty.  For  the  constitutional 
snitors  in  the  courts  of  the  United  States  are 
not  only  exempted  from  the  necessity  of  re- 
■orting  to  the  etato  trfbnnals,  hut  actually 
esumos  be  lAroed  into  them.  If,  then,  the  law 
of  the  English  courts  had  ever  been  practically 
adopted  in  this  country  in  the  state  tribunals, 
the  constitution  has  produced  such  a  radical 
modification  of  state  power  over  even  their 
own  contracts,  in  the  hands  of  individuals  not 
subject  to  their  jurisdiction,  as'  to  furnish 
ground  for  excepting  the  rights  of  such  tndi- 
widnals  from  the  power  whteh  the  states  un- 
questionably possess  over  their  own  contracts, 
suid  their  own  citizens. 

IVillow  out  the  contrary  doctrine  in  Its  conse- 
qnCTces,  and  see  the  absurdity  it  will  produce. 

The  constitution  has  constituted  courts  pro- 
fessedly independent  of  state  power  in  their 
judicial  course;  and  yet  the  judgments  of  those 
courts  are  to  be  vacated,  and  their  prisoners 
«et  at  large,  under  the  power  of  the  stato 
eoarts,  or  of  the  state  laws,  without  the  pos- 
sibility of  protecting  themselves  from  its  ex- 
ercise. 

I  cannot  acquiesce  in  an  incompatibility  so 
oi>vioua. 

Ho  one  has  ever  imagined  that  a  prisoner  in 
1. — Act  of  Congress  of  Janaar;  6th,  1800,  ch.  4 
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confinement  under  process  from  the  courts  of 
the  United  States,  could  avail  himself  of  the 
insolvent  laws  of  the  stato  In  which  the  court 
sits.  And  the  reason  is,  that  those  laws  are 
municipal  and  peculiar,  and  appertaining  ex- 
clusively to  the  exercise  of  stote  power  in  that 
sphere  in  which  it  is  sovereign,  that  is,  between 
its  own  citizens,  between  suitors  subjected  to 
state  power  exctusiTely,  In  their  controversies 
between  themselves. 

In  the  courts  of  the  United  States  no  higher 
power  is  asserted  than  that  of  discharging  the 
individual  in  confinement  under  ito  own  pro- 
cess. This  affects  not  to  interfere  with  the 
righto  of  creditors  in  the  state  courts  against 
tlw  same  individual.  Perfect  redprocity  would 
seem  to  indicate  *that  no  greater  power  [*868 
should  be  eundsed  under  stoto  authority  over 
the  rights  of  suitors  who  belong  to  the  United 
Stotes  jurisdiction.  Even  although  the  prind- 
ple  asserted  in  the  British  courts,  of  supreme 
and  exdusive  power  over  their  own  contracts, 
had  obtained  in  the  courts  of  the  United  States, 
I  must  think  that  power  has  undergone  a  radi- 
cal modification  by  the  judicial  powers  granted 
to  the  United  SUtes. 

I  thereftHv  consider  the  dlsdisrge  under  m 
stato  law  as  incompetent  to  dischar^  a  debt 
due  a  dtizen  of  another  stote;  and,  it  follows 
that  the  plea  of  a  discharge  here  set  up  is  in- 
sufficient to  bar  the  rights  of  the  plaintiff. 

It  becomes  necessary,  therefore,  to  consider 
the  other  error  assigned  in  behalf  of  the  de- 
fendant; and,  first,  as  to  the  plea  of  the  act  of 
limitotions. 

The  stotuto  pleaded  here  is  not  the  act  of 
Louisiana,  but  that  of  New  York;  and  the 
questim  is  not  raised  by  the  facts  or  aver- 
mento,  whether  he  could  avail  himself  of  that 
law  if  the  full  time  had  mn  ont  before  his 
departure  from  New  York,  as  was  supposed  in 
argument.  The  plea  is  obviously  founded  on 
the  idea  that  the  stotuto  of  the  state  of  the 
contract  was  generally  pleadable  in  any  other 
stoto,  a  doctrine  that  will  not  bear  argument. 

The  remaining  error  assigned  has  regard  to 
the  sum  for  which  the  judgment  Is  entered, 
it  being  for  a  greater  amount  than  the  nom- 
inal amount  of  the  bills  of  exchange  on  which 
the  suit  was  brou^t,  and  which  are  fonnd  by 
the  verdict. 

There  has  been  a  defect  of  enlanatlon  on 
this  subject;  but,  from  the  best  information  af- 
forded us,  we  consider  the  amount  for  which 
judgment  is-  entered  as  made  up  of  principal, 
interest  and  damages,  and  the  latter  as  being 
legally  incident  to  the  flndipg  of  tiie  bills  of 
exchange,  and  their  n<m-payment,  and  assessed 
by  the  court  under  a  local  practice  consonant 
with  that  by  which  the  amount  of  written  con- 
tracts is  determined,  by  reference  to  the  pro- 
thonotary,  in  many  other  of  our  courts.  We, 
therefore,  see  no  error  in  it.  The  judgment 
below  will  therefore  be  affirmed. 

And  the  purport  of  this  adjudication,  as  I 
upderstond  it,  is,  that  as  between  dtizens  of 
the  same  state,  a  discharge  of  a  bankrupt  by 
the  laws  of  that  state  is  valid  as  it  affeoto. 
posterior  'contracts;  that  as  against  [*88ft 
creditors,  dtizens  of  other  states,  it  is  invalid 
as  to  all  contracts. 

The  propositions  which  I  have  endeavored 
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to  maintain  fai  the  opinion  which  I  have  de- 
livered are  these: 

lat.  That  the  power  given  to  the  United 
States  to  pass  hankmpt  laws  is  not  excluBive. 

2d.  That  the  fair  and  ordinary  exercise  of 
tiiat  power  by  the  states  does  not  necessarily 
involve  a  violation  of  the  obligation  of  con- 
tracts, malto  fortiori,  of  posterior  contracts. 

3d.  But  when,  in  the  exercise  of  that  pow- 
er, the  states  pass  beyond  their  own  limits,  and 
the  rights  of  their  own  citizens,  and  act  upon 
the  rights  of  citizens  of  other  states,  there 
arises  a  conflict  of  sovereign  power,  and  a  col- 
lision with  the  judicial  powers  granted  to  the 
United  States,  which  renders  Ube  exereise  of 
such  power  incompatible  with  the  rights  of 
other  states,  and  with  the  oonstitntion  of  the 
United  States. 

Ur.  Justice  Washinston,  Mr.  Justice  Thomp- 
son and  Mr.  Justice  Trimble  dissented. 

Mr.  Chief  Justice  Haisfaall,  Mr.  Justice  Du- 
Tall  and  Mr.  Jnatice  Stoxy  assented  to  the 
ju^rment,  which  was  entered  for  the  defend- 
ant in  error. 

Judgment  aflOrmed.* 


»70"2        [•Constitutional  Law.] 
MASON  T.  HAILE. 

The  states  have  a  rlifbt  to  regulate,-  or  abolish, 
imprtsonment  for  debt,  as  b  part  of  the  remedf  for 
enforcing  the  perforinnnce  of  contracts. 

Where  the  condition  of  a  bond  for  tbe  Jail  limits 
In  Rhode  Island  required  tbe  party  to  remain  a 
true  prisoner  In  tbe  custody  of  the  keeper  of  the 
nrlson  ^n-l  within  the  Hmtts  of  the  dHbod,  "until 
ha  shall  be  lawfativ  discharged,  without  commit- 
ting any  manner  of  escape  or  escapes  during  the 
time  of  restraint,  tben  this  obligation  to  be  void,  or 
else  to  remain  in  full  force  ana  virtue;"  held,  that 
a  discharge,  under  the  Insolvent  InwB  of  the  state, 
obtained  from  the  proper  court.  In  pursuance  of  a 
resolution  of  the  legislature,  and  dlscharglDK  tlie 
party  from  all  bis  debts,  etc.  "and  from  all  Im- 
nrlBonment,  arrest  and  restraint  of  his  person 
therefore,"  was  a  Iswfol  dlacbarge,  and  that  bis 
going  at  large  under  It  was  no  breach  of  the  con- 
dition ol  tbe  bond. 

THIS  was  an  action  of  debt,  brought  in  the 
Circuit  Court  of  Rhode  Island,  upon  two 
several  bonds  given  by  the  defendant  Haile,  to 
the  plaintifT  Mason,  and  one  Bates,  whom  the 
plaintiff  survives,  one  of  which  bonds  was  exe- 
cuted on  the  14th,  and  the  other  on  the  29th  of 
March,  1814.  The  condition  in  both  bonds 
was  the  same,  except  as  to  dates  and  sums,  and 
is  as  follows: 

"The  condition  of  the  above  obligation  is 
such,  that  if  the  above  bounden  Nathan  Haile, 
now  a  prisoner  in  the  state's  jail,  in  Provi- 

1. — in  tbe  case  of  Shaw  v.  Bobbins,  tbe  Judgment 
ImIow  was  reversed.  This  was  an  action  on  several 
bills  of  exchange,  drawn  by  the  plalntllf  on  tbe  de- 
fendant, payable  to  tbe  plalntlfTs  order,  and  by 
the  defendant  duly  accepted.  At  the  time  of  tbe 
transaction,  the  plaintiff  was  a  citizen  of  Massa- 
chusetts, resident  In  that  state,  and  tbe  defendant 
a  citizen  of  New  York,  and  there  resident.  Tbe  ac- 
tion was  broogbt  In  a  state  court,  In  Ohio,  and  the 
defendant  relied  on  a  discharge,  obtained  Id  New 
York,  under  tbe  provision  of  tbe  Insolvent  laws  of 
that  Stat*.  The  nlgbest  court  of  law  In  Ohio  gave 
6«0 


dence,  within  the  county  of  Providence,  at  the 
suit  of  Mason  &  Bates,  do,  and  shall  from 
henceforth  continue  to  be  a  true  prisoner,  in 
the  custody,  guard,  and  safe-keeping  of  An- 
drew Waterman,  keeper  of  said  prison,  and  in 
the  custody,  guard,  and  safe-keeping  of  his 
deputy,  officers  and  servants,  or  some  one  of 
them,  within  the  limits  of  said  prison,  until 
he  shall  be  lawfully  discharged,  without  com- 
mitting any  manner  of  escape  or  escapes,  dur- 
ing the  time  of  restraint,  then  this  obligation 
to  be  void,  or  else  to  remain  in  full  force  and 
virtue." 

.*To  the  declaration  upon  these  bonds,  [*S71 
the  defendant  pleaded  several  pleas,  the  sab- 
stanee  of  which  was,  that  in  June,  1814,  sftw 
giving  the  bonds,  the  defendant  presented  a 
petition  to  the  legislature  of  Rhode  Island, 
praying  for  relief,  and  the  benefit  of  an  act 
passed  io  June,  1756,  entitled,  "An  act  for 
the  relief  of  insolvent  debtors,"  and  that,  in 
the  meantime,  all  proceedings  against  him  for 
debt  might  be  stayed,  and  he  be  liberated  from 
jail,  on  giving  bonds  to  return  to  jail  in  case 
his  pwtition  shall  not  be  granted.  Up<m  this 
petition  the  legislature,  in  February,  1815, 
passed  the  following  resolution:  "On  the  pe- 
tition of  Nathan  Haile,  praying,  for  the  reasons 
therein  stated,  that  the  beneftt  of  an  act  en- 
titled, 'An  act  for  the  relief  of  insolvent  debt- 
ors,' passed  in  the  year  1756,  be  extended  to 
bim,  voted,  that  said  petition  be  continued  till 
the  next  session  of  this  assembly;  and  that, 
in  the  meantime,  all  proceedings  against  him, 
the  said  Haile,  on  account  of  his  debts,  be 
stayed;  and  that  the  said  Haile  be  liberated 
from  his  present  confinement  in  the  jail  in 
the  county  of  Providence,  on  his  giving  suffi- 
cient bond  to  the  sheriff  of  said  county,  con- 
ditioned to  return  to  jail  in  case  said  petition 
is  not  granted."  That  on  the  28tb  of  Febru- 
ary, 1815,  he  gave  sufficient  bonds,  with  surety, 
to  the  sheriff,  conditioned  to  return  to  jail,  in 
case  the  petition  should  not  be  granted,  and, 
thereupon,  the  sheriff  did  liberate  and  discharge 
him  from  his  said  confinement,  in  said  jail,  and 
permit  him  to  go  at  large,  out  of  said  Water- 
man's custody,  and  the  custody  of  the  keeper 
of  said  prison,  his  deputy,  officers  and  servants, 
and  out  of  the  limits  of  said  jail  and  jail-yard; 
and  he,  said  Haile,  did,  upon  being  so  liberated, 
depart  and  go  at  large  out  of  the  same  accord- 
ingly and  so  continued  at  lai^  and  liberatecU 
until  the  prayer  of  said  petition  was  granted 
by  the  legislature,  at  the  February  session, 
1816,  and  ever  since,  as  lawfully  he  mig^t. 
That,  in  February,  I8I6,  the  legislature,  upon 
a  due  hearing,  granted  the  prayer  of  the  de- 
fendant's petition,  and  passed  the  following 
reolution:  "On  the  petition  of  Nathan  Haile,  of 
Foster,  praying  for  the  reasons  therein  stated, 
that  the  benefit  of  an  act  passed  in  June,  1756, 

Judgment  for  tbe  defendant ;  and  the  cause  waa 
Tougbt  before  this  court  by  a  writ  of  error. 

Mr.  Justice  Johnson.  This  is  a  contract  between 
a  citizen  of  Mew  York  and  a  citizen  of  Massachu- 
setts. It  only  differs  from  Ogden  v,  Saunders  tn 
this  particular,  that  the  action  waa  brought  in  n 
state  court;  not  the  court  of  New  York,  but  the 
court  of  another  state.  We  think  the  decision  In 
the  case  of  Ogden  v.  Saunders  applies  to  this,  and 
must  govern  Its  decision.  The  iudetaent  below, 
therefore,  must  be  reversed,  an.d  the  cause  re- 
manded for  such  furtber  proceedings  aa  tbe  law 
may  require. 

Wbeat.  la. 
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for  the  relief  of  insolvent  debtors,  may  be  ex- 
tended to  him;  voted,  that  the  prayer  of  the 
$72*]  petition  be,  "and  the  same  is  hereby 
granted."    That  the  defendant  afterwards,  in 

Eursuance  of  the  above  resolution,  and  of  the 
iwB  of  the  state,  received  in  due  form,  from 
the  proper  court,  a  judgment,  "that  he  should 
be,  and  thereby  was,  fully  discharged  of  and 
from  all  debts,  duties,  contracts,  and  demands, 
of  every  name,  nature  and  kind,  outstanding 
•gainst  him,  debts  due  to  the  state  aforesaid 
and  to  the  United  States,  excepted,  and  from 
all  imprisonment,  arreat  and  rastraint  of  his 
person  therefor." 

To  the  pleas  so  [ileaded  the  plaintiff  de- 
murred; there  was  a  joinder  in  demurrer;  and, 
on  the  argument  of  the  cause,  the  opinions  of 
the  judges  of  the  court  below  were  opposed, 
upon  the  question  whether  the  defendant 
was  entitled  to  judgment,  on  the  ground  that 
the  matters  set  forth  on  his  part  in  his  pleas, 
were  sufficient  to  bar  the  action,  or  whether 
the  plaintiff  was  entitled  to  judgment  upon  the 
demurrers  and  joinders.  The  question  was 
thereupon  certified  to  this  court  for  final  deci- 
sion. 

Hie  cause  was  argued  by  Mr.  Webster  and 
1ST.  Bliss  for  the  plaintiff,  and  by  Mr.  Whip- 
pie  and  Mr.  Wheaton  for  the  defendant. 

On  the  part  of  the  plaintiff,  it  was  argued, 
that  the  acts  of  the  legislature  of  Rhode  Is- 
land of  February,  1815,  and  of  February,  1816, 
liberating  the  person  of  the  defendant  from 
imprisonment,  and  reviving  in  his  favor  an 
absolute  insolvent  act  of  the  colonial  legisla> 
ture,  passed  in  the  year  1756,  were  (in  the 
strictest  sense)  laws  impairing  the  obligation  of 
eontracts.  They  interfered  with  an  actually 
vested  right  of  the  creditor,  acquired  under  ex- 
isting laws,  and  entitling  him  to  a  particular 
remedy  against  the  person  of  his  debtor.  Upon 
the  narrowest  construction  which  liad  ever  been 
given  to  the  prohibition  in  the  constitution  of 
the  United  States,  they  impaired  the  obligation 
of  the  bonds  now  in  question;  which,  though 
a  part  of  the  judicial  proceedings  to  enforce 
the  execution  of  the  primary  contract,  were 
still  "contracts,"  within  the  letter  and  spirit  of 
the  constitution.  The  obligation  of  these  con- 
tracts was  entirely  destroyed  by  these  legisla- 
tive acts,  which  were  not  general  laws,  but 
private  acts,  professedly  intended  for  the  relief 
of  the  party  in  the  particular  case.  They  might 
37*"]  even  be  considered  "void  on  general 
principles,  independent  of  the  positive  prohi- 
bition in  the  constitution,  as  being  retrospective 
laws  interfering  with  vested  rif^rts.  The  law 
of  1756  was  no  longer  in  force  in  Rhode  Is- 
land, and  the  reference  to  it  in  the  acts  of  1815 
and  1816  eould  only  have  the  effect  of  reviv- 
ing it  in  the  particular  case,  and  was  tanta- 
mount to  the  enactment  of  a  new  law  with 
similar  provisions.  But  the  acts  now  in  ques- 
tion were  clearly  retrospective  acts  of  legisla- 
tion, impairing  the  obligation  of  contracts  in 
existence  when  the  acts  were  passed;  and,  con- 
sequently, the  case  fell  within  the  principles 
determined  by  the  majority  of  the  court  in 
C^en  V.  Saunders.* 

For  the  defendant,  it  was  insisted,  that  al- 
though the  act  of  1766  was  not  In  force  (as  a 


1.— Ante,  p.  218. 
«  Jj.  ed. 


general  and  permanent  law)  when  the  bonds 
were  giv^,  yet  the  statutes  of  1798  and  1812 
provide  for  relief  in  cases  of  insolvency;  which 
IS  always  granted  by  referring  to  the  act  of 
1756,  and  reviving  its  provisions  in  favor  of  the 
individual.  These  statutes  together  with  the 
established  usage  under  them,'  malting  part  of 
the  unwritten  law  of  the  state,  form'  a  s^tem 
or  eode  of  hisolvent  laws,  authorizing  the  debt- 
or to  petition  in  the  manner  prescribed  by  the 
act  of  1756,  constituting  the  le^slature  a  eonrt 
to  hear  and  determine  it  as  a  case  between 
debtor  and  creditor,*  and  requiring  an  assign- 
ment of  the  debtor's  property  for  the  benefit  of 
all  his  creditors.  The  local  legislature  possess- 
es sovereign  power  over  the  remedy,  in  its  own 
courts,  for  the  enforcement  of  contracts  made 
within  its  own  territory;'  and  the  acts  under 
which  the  prison  bonds  were  given,  as  well  as 
those  under  which  the  discharge  was  obtained, 
are  a  part  of  the  process  laws  of  the  state, 
which  it  has  a  right  to  make,  alter,  and  repeal, 
at  its  pleasure.  The  bonds  in  question  could 
hardly  be  considered  as  contracts  within  the 
meaning  of  the  constitutional  prohibition,  since 
there  is  out  one  voluntary  party  to  them.  They 
are  rather  a  part  of  the  judicial  process  for  en- 
forcing the  perfoimanee  of  contracts,  and  the 
collection  of  debts.  *The  legislative  [*S74 
resolution  of  February,  1815,  is  not  void  on  ac- 
count of  its  dependence  on  the  ict  of  insolvency 
of  1816,  because  the  latter,  though  it  professes 
to  discharge  both  person  and  property  (and, 
therefore,  may  be  void  in  part),  is  not  entirely 
void,  it  being  a  present  discharge  executed,  and, 
therefore,  void  only  for  the  excess.  Bat,  ad- 
mitting tiie  act  of  1816  to  be  entirely  void,  that 
of  1816  has  no  necessary  connection  with,  or 
dependence  upon  it.  If  the  resolution  of  1815 
would  have  been  a  valid  discharge  from  im- 
prisonment in  close  jail,  it  must  be  a  valid  dis- 
charge from  the  limits,  as  it  does  not  impair 
the  contract  for  the  liberty  of  the  yard.  It 
does  not  impair  it,  because  that  contract  is 

Eart  of  4  general  system,  or  code  of  laws,  regu- 
iting  the  remedy  in  n^rd  to  imprisonment 
for  debt;  and  taken  in  connection  with  that 
system,  it  is  plain  that  the  legislature,  when 
they  provided  the  bond  as  a  security  for  the 
creditor,  did  not  mean  to  deprive  themselves  of 
the  power  of  entirely  liberating  the  debtor. 
The  words  "lawful  discharge"  are  general, 
and  necessarily  include  all  discharges  which 
were  lawful  previous  to  the  execution  of  the 
bond.  And  even  if  the  resolution  of  1816  is  to 
I>e  considered  not  as  the  sentence  of  a  court  of 
justice,  but  as  a  special  law,  future  in  its  opera- 
tion, it  does  not  impair  the  obligation  of  the 
contract,  because  the  bond,  by  necessary  con- 
struction, must  be  taken  to  refer  to  future 
laws,  and  is  to  be  governed  by  the  laws  of  the 
state,  general  or  special,  in  force  at  the  time  of 
the  discharge.  Whatever  these  laws  provide 
shall  be  a  "lawful  discharge,"  is  a  "lawful  dis- 
charge," within  the  meaning  of  the  laws  under 
which  the  bonds  were  taken,  since  all  these 
laws  are  made  tiie  same  legislative  author- 
ity, having  soveieiign  eontroT  over  tb»  sub* 
ject-matter. 

2. — OIney  t.  Andrews,  8  Dall.  808;  Calder  v. 
Ball,  8  Dall.  386. 
8.— Sturges  v.  Crownlo^eldL  4  Wbeat  200, 
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Mr.  Juttiee  ThompaoB  delivered  tbe  opinioa 
of  tbe  court: 

The  question  in  this  caie  ariies  upAi  the  fol- 
loving  eertificate  of  a  division  of  opinion  of 
the  judges  of  the  Circuit  Court  of  the  United 
States  for  the  district  of  Rhode  Island :  "This 
cause  came  on  to  be  heard,  and  was  argued  by 
counsel  on  both  sides,  and  thereupon  the  fol- 
lowing question  occurred,  viz.:  whether,  upon 
the  amended  pleas  in  this  case,  severally  plead- 
ed to  the  nrst  and  second  counts  of  the 
S7K']  'plaintilTs  declaration,  and  to  which 
there  are  demoTTen,  and  joinders  in  demurrer, 
the  defendant  is  enUtled  to  judgment,  on  the 
groond  that  the  matters  set  forth  therein,  on 
uie  part  of  the  defendant,  are  sufficient  to  bar 
the  action,  or  whether  the  plaintiff  is  entitled, 
upon  said  demurrers  and  joinders,  to  judg- 
ment. Upon  which  question  the  court  was  di- 
vided in  opinion." 

It  is  not  understood  by  this  court,  that  an; 
question,  as  to  the  sufficiency  of  the  pleas,  in 
point  of  form,  is  drawn  under  examination, 
but  rimply,  whether,  upon  tbe  merits,  the  mat- 
ter thereby  set  up  is  suflRcient  to  bar  the  ac- 
tion. The  action  is  founded  upon  two  several 
bonds,  given  by  the  defendant  to  the  plaintiff, 
and  one  Bates,  whom  the  plaintiff  survives,  one 
dated  the  14tb,  and  the  other  the  29th  of 
March,  1814.  The  condition  in  both  Imnds  is 
the  same,  oxccjtt  as  to  dates  and  sums,  and  is 
as  fcrilows:  "The  condition  of  the  above  obli- 
mtion  is  such,  that  if  the  above  bounden  Na- 
uian  Haile,  now  a  prisoner  in  the  ■tate'i  jail,  in 
Providence,  within  the  county  of  Providence, 
at  the  suit  of  said  Mason  &.  Bates,  do,  and 
shall  from  henceforth  continue  to  be  a  true 
prisoner,  in  the  custody,  guard  and  safe-keep- 
ing of  Andrew  Waterman,  keeper  of  said  pris- 
on, and  in  the  custody,  guard  and  safe-keep- 
ing of  his  deputy,  o£Bcers  and  servants,  or  some 
one  of  them,  within  the  limits  of  said  prison, 
until  he  shall  b«  lawfully  discharged,  without 
committing  any  manner  of  escape  or  escapes 
during  the  time  of  restraint,  then  this  obliga- 
tion to  be  void,  or  else  to  remain  in  full  force 
and  virtue." 

The  defense  set  up  by  the  pleas,  to  show  there 
has  been  no  breach  of  the  condition  of  the 
bond,  is,  substantially,  that  in  June,  1814,  after 
giving  the  bond  in  question,  the  defendant 
presented  a  petition  to  the  legislature  of  Rhode 
Island,  praying  relief,  and  the  benefit  of  the 
insolvent  act  of  1766;  and  that,  in  the  mean- 
time, all  proceedings  against  his  person  and 
estate,  for  the  eollpction  of  debts,  might  be 
stayed,  and  he  be  liberated  from  jail,  on  giv- 
ing bonds  to  return  in  case  hia  petition  should 
not  be  granted.  Upon  this  petition  the  legis- 
lature, in  February,  1816,  passed  the  following 
resolution:  "On  the  petition  of  Nathan  Haile, 
praying,  for  the  reasons  therein  stated,  that  the 
benefit  of  an  act,  entitled,  'An  act  for  the  relief 
of  insolvent  debtors,'  passed  in  the  year 
376']  '1756,  be  extended  to  him,  voted,  that 
said  petition  be  continued  until  the  next  ses- 
sion of  this  assembly;  and  that,  in  the  mean- 
time, all  proceedings  against  the  said  Haile  on 
account  of  his  debts,  be  stayed;  and  that  the 
said  Haile  he  liberated  from  his  present  im- 

Srisonment,  in  the  jail,  in  the  eounty  of  Provi- 
ence,  on  his  giving  sufficient  bond  to  the  sher- 
iff of  the  county,  conditioned  to  Mum  to  jail 
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in  case  said  petition  Is  not  granted.**  The 
defendant,  after  the  passing  of  this  resolution, 
gave  the  bond  required  by  it,  and,  on  the  28th 
of  the  same  mmth,  was  discharaed  from  im- 
prisonment, and  has  erer  since  been  at  large, 
out  of  the  custody  of  the  sheriff.  In  February, 
1816,  the  legislature,  upon  a  due  hearing,  grant- 
ed the  prayer  of  the  defendant,  and  passed  the 
following  resolution:  "On  the  petition  of  Na- 
than Haile,  of  Foster,  praying,  for  the  reaaoni 
therein  stated,  that  the  benefit  of  an  act,  passed 
in  June,  17S6,  for  the  relief  of  insolvent  debtors, 
may  be  extended  to  him,  voted,  that  the  prayer 
of  the  said  netition  be,  and  the  same  is  hereby 
granted."  By  the  granting  of  the  prayer  of  the 
petition,  the  condition  of  the  second  bond 
given  to  the  sheriff  was  complied  with,  and  tht 
bond  became  extinguished. 

The  defendant  afterwards  proceeded  to  taks 
the  benefit  of  the  insolvent  act  revived  in  his 
favor,  according  to  the  statute  provisions,  and 
received  in  due  form  from  tbe  proper  court,  a 
judgment,  "that  he  should  be,  and  thereby  was 
fully  discharged  of  and  from  all  debto,  con- 
tracts and  demands,  of  every  name,  nature  and 
kind,  outstanding  against  him,  debts  due  to  the 
state  aforesaid,  or  to  the  United  States,  ex- 
cepted, and  from  all  imprisonment,  arrest 
and  restraint  of  his  person  therefor."  The  io- 
solvent  act  of  1756  is  not  considered  in  force  ss 
a  general  and  permanent  law,  but  the  le^sla- 
ture  of  Rhode  Island  has  been  in  the  coiutant 
habit  of  entertaining  petitions  like  the  preseott 
and  has  by  the  general  law  of  1798  (now  ia 
force)  preacril)ed  the  mode  by  which  such  pe- 
titions are  to  be  regulated,  and  in  case  of  grant- 
ing the  prayer  of  the  petition,  the  course  is  to 
pass  an  act  or  resolution,  giving  the  benefit  of 
the  act  of  1766  to  the  petitioner,  and  thus,  in 
effect,  reviving  It  for  his  particular  benefit.  So 
that  the  mode  pursued  to  obtain  the  discharge 
of  the  defendant,  as  set  out  in  tbe  pleas,  was 
according  to  the  established  course  'of  [*S77 
proceeding  in  cases  of  insolvency,  and  in  con- 
formity to  the  laws  of  Rhode  Island,  by  which 
the  defendant  was  discharged  from  all  his  con- 
tracts, and  from  imprisonment. 

The  effect  of  this  discharge  upon  the  original 
judgment  against  Haile  is  not  now  drawn  in 
question.  The  only  inquiry  is,  whether  he  has 
violated  the  condition  of  his  bonds  of  Mard, 
1814,  by  going  at  large  under  the  authority  and 
sanction  of  the  resolutions  of  the  legislature,  ss 
before  stated.  His  bond  required  him  to  remain 
a  true  prisoner  until  he  should  be  lawfully  dii- 
charged,  without  committing  any  manner  of 
escape  during  the  time  of  restraint.  The  bond 
is  not  that  he  shall  remain  a  true  priaoqer  until 
the  debt  shall  be  paid.  Nor  is  there,  anything 
upon  the  face  of  the  bond,  or  if  we  look  out  ol 
it,  to  the  known  and  established  laws  and  us- 
ages in  that  state',  calling  for  such  a  construc- 
tion. A  lawful  discbarge,  in  its  general  sig- 
nification, will  extend  to,  and  be  satisfied  by, 
any  discharge  obtained  under  tbe  legislative  au- 
thority of  the  state.  And  it  is  not  unreasonable 
to  consider  such  prison  bonds  as  given  aubject 
to  tbe  ordinary  and  well-known  practice  in 
Rhode  Island,  for -the  legislature  to  entertain 
petitions  In  the  manner  pursued  hjr  the  defend- 
ant, to  obtain  the  benefit  of  the  insolvent  act 
of  1766  in  the  manner  In  which  these  petitions 
are  received  and  proceeded  upon,  as  prescribed 
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1^  the  act  of  1798.  And,  indeed,  this  cannot 
strictly  be  considered  a  private  contract  be- 
tween the  parties,  but  rather  as  a  statute  en- 
^gement,  impOBed  by  an  act  of  the  legislature, 
and  as  a  part  of  the  process,  under  which  the 
defendant  was  held  as  a  prisoner.  And  with  the 
full  knowledge*  of  this  icsulation  and  practice, 
It  is  hardly  to  he  presumed  that  such  discharges 
were  not  understood  to  be  lawful  discharges. 
And  the  same  remarks  will  apply  to  tiie  term 
"escape"  in  the  bond,  which  can  mean  no  more 
than  a  departure  from  the  limits  without  law- 
ful authority.  Suppose  the  legislature,  after 
the  execution  of  this  bond,  Ium  enlaiged  the 
Jail  limits.  It  surely  would  not  have  ueen  an 
«M!ape  for  the  defendant  to  have  availed  himself 
of  the  enlarged  limits,  and  gone  beyond  his 
former  bounds.  And  yet.  If  the  limits  pre- 
flcribed  at  the  time  the  bond  was  executed  are 
to  govern  the  effect  and  operation  of  the  bond, 
it  would  be  an  escape.  Such  bonds  may  well 
■S78*]  be  considered  *a8  an  enlargement  of  the 
prison  limits,  and  a  mere  modification  of  the 
imprisonment,  according  to  the  provisions  of 
the  laws  of  Rhode  Isluid. 

Oan  it  be  doubted  but  the  legialatures  of  the 
«tates,  so  far  as  relates  to  their  own  process, 
have  a  right  to  abolish  imprisonment  for  debt 
Altogether,  and  that  such  law  might  extend  to 
present,  as  well  as  future  imprisonment?  We 
are  not  aware  that  such  a  power  in  the  states 
has  ever  been  questioned.  Ajid  if  such  a  general 
lav  would  be  valid  under  the  (mnstitntion  of 
the  United  States,  where  is  the  prohibition  to 
]»  found,  that  denies  to  the  state  of  Rhode 
Island  the  right  of  applying  the  same  remedy 
to  individual  cases  T  This  is  a  measure  which 
must  be  regulated  by  the  views  of  policy  and 
expediency  entertained  by  the  state  legislatures. 
Such  laws  act  merely  upon  the  remedy,  and 
-tiiat  in  part  only.  They  do  not  take  away  the 
entire  remedy,  hut  only  so  far  as  imprisonment 
forms  a  part  of  such  remedy.  The  doctrine  of 
this  oouit  in  the  case  of  Sturges  v.  Crownin- 
«hield,  4  Wheat.  Rep.  200,  applies  with  full 
force  to  the  present  case.  "ImpriBonment  of 
the  debtor,"  say  the  court,  "may  be  a  punish- 
ment for  not  performing  his  contract,  or  may 
)>e  allowed  as  a  mean  for  inducing  him  to  per- 
form it.  But  a  state  may  refuse  to  inflict  this 
punishment,  or  may  withhold  it  altogether,  and 
leave  the  contract  in  full  force.  Imprisonment 
Is  no  i>Brt  of  the  contract,  and  simply  to  release 
prisoner  does  not  impair  its  obhgation." 

In  whatever  light,  therefore,  the  question  is 
-viewed,  no  breach  of  the  condition  of  the  bond, 
According  to  its  true  sense  and  interpretation, 
has  been  committed.  The  liberation  of  the  de- 
fendant, from  confinement,  on  his  giving  bond 
to  the  sheriff  to  return  to  jail  in  case  his  pett- 
'tion  for  a  discharge  should  not  he  granted,  was 
•anetioned  by  the  due  exercise  of  legislative 
power,  and  was  analogous  to  extending  to  him 
more  enlarged  jail  limits,  and  woiild  not  be 
considered  an  escape.  And  both  this  and  the 
tfnal  discharge,  so  far,  at  all  events,  aa  it  related 
-to  the  imprisonment  of  the  defendant,  affected 
the  remedy  in  part  only,  and  was  in  the  due 
«iid  ordinary  exercise  of  the  powers  vested  in 
tfae  l^islature  of  Rhode  Island,  and  was  a  law- 
S79*j  ful  discharge,  and  no  'escape,  and,  of 
course,  no  breach  of  the  condition  of  the  bond 
in  question. 
^  li.  ed. 


It  must,  accordingly,  he  oertifled  to  the  Cir> 
cuit  Court,  that  the  matters  set  forth  in  the  de- 
fendant's amended  pleas,  are  suflBcient  to  bar 
the  plaintiff's  action. 

Mr.  Jiutice  Washington  dissented.  It  has 
never  been  my  habit  to  deliver  dissenting  opin- 
ions in'  eases  where  it  has  been  ngr  misfortune 
to  differ  from  those  which  have  been  pronounced 
1^  a  majority  of  this  court.  Nor  should  I 
do  so  upon  the  present  occasion,  did  I  not  be- 
lieve that  the  opinion  just  delivered  is  at  vari- 
ance with  the  fundamental  principle  upon  which 
the  cases  of  Sturges  v.  Crowninshield  and  Og- 
den  V.  Saunders  have  been  decided.  A  regard 
for  my  own  consistency,  and  that,  too,  upon 
a  great  constitutional  question,  compels  me  to 
record  the  reasons  upon  which  my  dissent  is 
founded. 

The  great,  the  intelligible  principle,  upon 
which  those  cases  were  decided,  is,  that  a  re- 
trospective state  law,  so  far  as  it  operates  to 
diacharae,  or  to  vary  the  terms  of  an  existing 
contract,  impairs  its  obligation,  and  is,  for 
that  reason,  a  violation  of  the  tenth  section  of 
the  first  article  oi  the  constitution  of  the  Unit- 
ed States;  but  that  a  law  which  is  prospective 
in  its  operation,  has  not  tills  effect,  a>^  mmhw- 
quently,  is  not  forbidden  by  that  insfcntmni. 
But,  if  I  rightly  understand  the  opiate  wo- 
nounced  in  this  case,  and  the  facts  upon  wadt 
it  is  founded,  this  principle  is  subverted,  uut 
the  distinction  between  retrospective  and  proa- 
neetive  laws,  in  their  amlieation  to  contraet#, 
fa  altogether  disre^rded.  The  facts  are  Unit 
the  bond  upon  which  this  action  ia  brought 
bears  date  the  14th  of  March,  1814,  and  the 
condition  is,  that  the  defendant,  then  a  prisonsf 
in  the  state's  jail  in  Providence,  at  the  suit  of 
the  plaintiff,  shall  continue  to  be  -a  true  prisoit- 
er,  in  the  custody  and  safe-keeping  of  the  Keeih 
er  of  the  said  jail,  within  the  limits  of  the  said 

Erison,  until  he  shall  be  lawfully  discharged, 
^pon  the  petition  of  the  defendant  to  the  legis- 
lature  of  Rhode  Island,  to  extend  to  him  the 
benefit  of  a  certain  act  passed  in  the  year  1756, 
an  act  was  passed  in  Februaiy,  1815,  which 
liberated  him  from  his  confinement  in  the  jail 
aforesaid,  on  his  giving  a  bond  to  return  to  the 
*Baid  jail  in  case  his  petition  should  not[*380 
he  granted;  and,  by  a  subsequent  act  passed  in 
the  following  year,  he  was  ^sehai^ed  from  his 
debts,  upon  a  surrender  previously  made  of  all 
hik  estate,  for  the  benefit  of  his  creditors.  The 
plea  admits  that  the  defendant  did  depart  from 
the  limits  of  the  jail,  and  justifies  the  alleged 
escape  undfr  the  above  acts  of  the  legislature. 
The  opinion  considers  those  acts  as  constitu- 
tional, and  decides  that  the  defendant  was  law- 
fully discharged  within  the  terms  of  his  bond. 

The  case  of  Stnrges  t.  Crowninshield  arose 
upon  a  contract  for  the  pajrment  of  money, 
from  which  the  debtor  was  discharged  under  a 
subsequent  state  insolvent  law,  and  this  dis- 
charge was  plead  in  bar  of  the  action  upon  tlie 
contract.  This  court  decided  the  plea  to  be 
insufficient,  upon  the  ground  that  the  law'  wpon 
which  it  was  founded  impaired  the  obligation 
of  the  contract,  which  was  entered  into  previous 
to  his  discharge.  The  obligation  of  the  contract 
upon  which  the  present  suit  was  brought,  is 
not  to  pay  money,  but  to  continue  a  true  pris- 
oner within  the  ujnits  of  the  jail  in  which  he 
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was  then  otmfined.  A  subsequent  act  of  the 
legislature  discharges  him  from  his  confinement 
Kui  authorises  him  to  1(0  at  large,  of  which  la# 
he  availed  himself,  and  under  which  he  justifies 
the  alleged  breach  of  the  condition  of  bts  bond. 

A  contract,  we  are  informed  by  the  above 
case,  is  an  agreement  by  one  or  more  persons 
to  do,  or  not  to  do,  a  particular  thing;  and  the 
law  which  compels  a  performance  of  such  con- 
tract, constitutes  his  obligation.  The  thing  to 
be  done  in  that  ease  was,  to  pay  money;  and 
in  this,  it  is,  to  continue  a  true  prisoner;  and, 
at  the  time  it  was  concluded,  the  existing  law 
of  Rhode  Island  required  him  to  perform  this 
engagement,  A  discharge  from  his  debts  in 
the  former  case,  by  a  subsequent  law  of  the 
state,  impaired  that  obligation;  but  this  obliga- 
tion, it  is  said,  is  not  impaired  by  a  subsequent 
law  which  discharges  him  from  confinement,  as 
well  as  from  all  his  debts.  If  the  principle 
which  governs  the  two  cases  can  be  reconciled 
with  each  other,  the  course  of  reasoning  by 
which  it  is  to  be  effected  is  quite  too  subtle  for 
my  mind  to  comprehend  it. 

It  was  stated,  in  the  case  alluded  to,  that  im- 
SSl']  prisonment  of  'the  debtor  forms  no  part 
of  the  contract,  and,  consequently,  that  a  law 
which  discharges  his  person  from  confinement 
does  not  impair  its  obligation.  This  I  admit, 
and  the  principle  was  strictly  applicable  to  a 
contract  for  the  payment  of  money.  But  can  it 
possibly  apply  to  a  case  where  the  restraint  of 
the  person  is  the  sole  object  of  the  contract,  and 
continuing  within  the  limits  of  ttie  prison  the 
thing  contracted  to  be  doncT 

I  admit  the  right  of  a  state  to  put  an  end  to 
imprisonment  for  debt  altogether,  and  even  to 
discharge  insolvent  debtors  from  their  debts,  by 
the  enactment  of  a  bankrupt  law  for  that  pur- 
pose. Z  am  compelled  by  the  case  of  Sturges 
V.  Crowninshield,  to  make  this  latter  admission, 
and  I  voluntarily  make  the  former.  But  what 
I  insist  upon  is,  that  if  the  law  in  either  case 
is  made  to  operate  retroactively  upon  contracts, 
to  do  what  the  law  discharges  the  party  from 
doin^,  it  impairs  the  obligation  of  the  contract, 
and  IS  so  far  invalid. 

I  will  now  briefly  consider  the  reasons  which 
are  assinied  for  distinguishing  this  case  from 
that  of  Sturses  v.  Crowninshield. 

It  is  said  that  the  bond  in  this  case  is  not,  in 
point  of  law,  a  contract,  since  there  is  but  one 
voluntary  party  to  it,  and  a  contract  cannot 
exist  tmlesB  there  he  at  least  two  parties  to  it. 
Ify  answer  is  that  the  law  of  Rhode  Island 
which  authorized  the  giving  of  the  bond,  made 
the  creditor  the  other  party,  as  much  so  as 
creditors  and  legatees  are  made  parties  to  a 
bond,  which  the  law  requires  an  executor  to 

?^ve.  If  this  answer  be  not  considered  as  satis- 
octory,  I  will  add  another,  which  is,  that  the 
creditor  has  adopted  it  as  his  contract  by  put- 
ting it  in  suit. 

Again;  it  is  said,  that  the  acts  which  dis- 
charged this  defendent  from  his  imprisonment, 
and  even  from  the  debt  altogether,  are  not 
retrospective  in  their  operation,  and  are  not  so 
considered  in  the  state  where  they  were  passed. 

How  they  are  considered  in  that  state,  is 
more  than  this  court  can  judicially  know,  and, 
consequently,  that  circumstance  cannot  here 
form  t^  basis  of  a  judicial  determination. 

All  tlust  we  do  judicially  know  is,  that  the 
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act  of  1756  'was  a  temporary  law,  and  [*>SS 
expired  nearly  half  a  century  ago.  It  was,  thea. 
in  the  year  1815,  as  if  it  had  never  existed.  Am 
act  in  this  year  to  revive  It,  either  as  a  geneni 
law,  or  for  the  purpose  of  benefiting  a  pa^ti^ 
ular  individual,  is  the  enactment  of  a  new  law, 
which  derives  all  its  force  from  the  will  of  the 
legislature  which  enacts  it,  and  not  from  that 
of  the  legislature  to  which  the  expired  lav 
owed  its  temporary  existence.  Is  it  possible 
that  argument,  or  authorities,  can  be  required 
to  prove  this  proposition?  Would  the  argomeit 
upon  which  the  contrary  proposition  is  fonnd- 
ea  have  been  adopted  in  the  case  of  Sturges  v. 
Crowninshield,  if  the  dischar^  had  been  under 
an  act  passed  subseijuent  to  tne  contract,  which 
revived  an  old  expired  insolvent  or  twnknipt 
lawT  And  am  I  to  understand  that  contracts 
for  the  payment  of  money,  as  well  as  for  the 
restraint  of  the  person  of  the  debtor,  may  wnr 
be  discharged  in  the  state  of  Rhode  Island  at 
any  time,  by  an  act  to  revive  the  act  of  1756  in 
favor  of  debtors  for  whose  benefit  it  may  be 
revived?  If  this  be  the  effect,  of  the  present 
decision  (and  I  confess  I  cannot  perceive  how 
it  can  be  otherwise),  the  decision  in  the  case  of 
Sturges  V.  Crowninshield  will  avail  nothing  in 
that  state,  or  in  any  other  of  the  states  in 
whose  code  an  old  deceased  insolvent  law  can 
be  found,  which,  in  the  days  of  its  existence,  as- 
thorized  a  legislative  discharge  of  a  debtor  from 
his  debts  or  from  his  prison  bounds  bond. 

Lastly ;  it  is  said  that  this  law  does  no  more 
than  enlarge  the  limits  of  the  prison  rules, 
within  which  the  defendant  bound  himself  to 
continue.  And  can  it  be  contended  that  a  law 
which  has  this  eff'eet  does  not  vary  (and  if  it 
does  so,  it  impairs)  the  terms  of  the  contract 
entered  into  by  the  defendant?  For  what  ob- 
ject was  he  restricted  to  certain  limits,  if  not 
to  coerce  him  to  pay  the  debt  for  which  the 
plaintiff  had  a  judgment  and  execution  against 
him?  And  is  not  this  object  defeated,  and  the 
whole  value  of  his  prison  bounds  contract  de- 
stroyed, by  enlarge  the  limits  to  those  of 
the  state,  of  the  Unitied  States,  or  of  the  four 
comers  of  the  globe?  I  shall  add  nothing  far- 
ther. I  have  prepared  no  written  opinion;  mj 
object  in  declaring  my  dissent  from  that  which 
has  been  delivered,  being  not  so  much  to  proTfr 
that  'opinion  to  be  wrong,  as  to  vindi-  [*S8S 
cate  my  own  c<mBi8tency. 

Certificate. — That  the  matters  set  forth  ia 
the  defendant's  pleas  are  sufficient  to  bar  U» 
plaintiff'a  action. 


[Insurance.] 

THE  COLUMBIAN  INSURANCE  COMPANYr 
Plaintiffs  in  Error,  ' 

V. 

CATLETT,  Defendant  in  Error. 

A  policy  for  {10,000,  upon  a  vojage  "at  sail  fn» 
Alexandria  to  St  Thomas,  and  two  other  ports  in 
the  West  Indies,  and  back  to  her  port  ot  discharge 
in  the  Dotted  States,  upon  all  wwfal  goods  bm 
merchandise,  laden  or  to  tM  laden  on  hosfd  tBs 
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ship.  ete.  beginning  tbe  adventure  npon  tbe  raid 
icooai  and  merchandise  from  the  lading  at  Alexan- 
dria, and  contloalne  the  same  until  the  raid  goods 
and  merchandise  shall  be  safely  landed  at  St. 
Thomas,  etc.  and  tbe  United  States  aforesaid,"  is 
au  Insurance  upon  every  successive  cargo  taken  on 
board  In  tbe  course  of  tbe  voyage  out  and  home,  so 
aa  to  cover  the  risk  of  a  return  cargo,  tbe  proceeds 
of  tbe  sale  of  the  outivard  cargo. 

Such  a  policy  covers  an  Insurance  of  $10,000  dur- 
ing the  whole  voyage  out  and  home,  so  long  as  the 
assured  has  that  amount  of  property  on  board, 
wlthoat  regard  to  tbe  fact  of  a  portion  of  the  orlg- 
laal  cargo  navtng  been  safely  landed  at  an  Intmne- 
dlate  port  before  tbe  loss. 

Where  the  cargo,  In  the  course  of  the  otittfard 
voyage,  and  before  Its  termination,  was  perma- 
nently separated  from  the  ship  by  the  total  wreck 
of  tbe  latter,  and  tbe  cargo  being  perishable  In  Its 
nature,  though  not  injured  to  one-balf  Its  value.  It 
became  necessary  to  sell  It,  the  further  prosecution 
of  the  voyage  with  tbe  same  ship  or  cargo  became 
Impracticable;  held,  that  this  was  a  technical  total 
loss,  on  account  of  tbe  breaking  up  of  the  voyage. 

Whether  a  delay  at  a  particular  port  constitutes 
a  deviation,  depends  upon  tha  usage  of  trade  with 
reference  to  tbe  object  of  selling  the  cargo.  Where 
different  ports  are  to  be  visited  for  this  purpose, 
the  owner  baa  the  right  to  limit  tbe  price  at  wblcb 
the  master  may  sell,  to  a  reasonable  extent ;  and 
a  delay  at  a  particular  port.  If  bona  fide  made  for 
8S4*]  *tbat  purpose,  does  not  constitute  a  devia- 
tion, though  occasioned  by  this  restriction. 

Freight  la  not  a  charge  upon  tbe  salvage  of  cargo 
In  tbe  oands  of  tbe  underwrltera,  whetber  the  aa* 
■nred  la  owner  of'tbe  afalp  or  not. 


THIS  cause  was  argued  by  Mr.  Webster  and 
Mr.  Taylor  for  the  plaintiffs  in  error,  and 
by  the  Attoroey-Gcneru  and  Ifr.  Swaim  for 
the  defendant  in  error. 


Ifr.  Justiee  Story  deUvered  the  opinion  of 
the  eonrt; 

Thia  is  a  writ  of  error  to  the  Circuit  Court  of 
the  District  of  Columbia,  sitting  at  Alexandria. 

The  original  action  was  upon  a  policy  of  in- 
surance, dated  the  16th  of  February,  18^, 
whereby  the  Columbian  Insurance  Company 
insured  the  plaintiff  ten  thousand  dollars,  lost 
or  not  lost,  at  and  from  Alexandria  to  St. 
Thomas,  and  two  other  ports  in  the  West 

NoTB. — Insurance.  Deviation. 

The  master  must  proceed  to  the  place  of  destina- 
tion without  delay,  and  without  stopping  nt  sny 
Intermediate  port,  or  deviating  from  tne  strslght- 
est  and  shortest  course.  The  smallest  deviation 
from  tbe  usual  course  of  tbe  voyage,  without  a 
Justifiable  necessity,  discharges  the  underwriters, 
although  the  loss  Is  not  the  Immediate  consequence 
of  the  deviation.  HUdyard,  Marino  Ins.  243 ;  Cook 
V.  Touoson,  Park.  Ins.  630 ;  Abbott  on  Shipping,  5 
Am.  ed.  441,  marg.  pag.  361  ;  Andcnreld  v.  Mercan- 
tile Ins.  Co.  60  NT  Y.  482 ;  Martin  v.  Delaware  Ins. 
Co.  2  Wash.  C.  C.  254  :  Townsend  v.  Guyon,  Park 
Ids.  620:  De  Castro  v.  Brett,  56  How.  Pr.  N.Y.  484. 

An  intended  deviation,  not  actually  carried  Into 
effect,  will  not  vitiate  a  policy,  nor  exempt  tbe  In- 
surers from  a  loss  bappenlDg  before  tbe  vessel  ar- 
rives at  tbe  dividing  point.  Lawrence  v.  Ocean  Ins. 
Co.  11  John.  241 ;  Firemen  Ins.  Co.  v.  Lawrence, 
14  John.  46;  Marine  Ins.  Ca  of  Alexandria  v. 
Tucker,  8  Cranch.  257 ;  Snow  t.  Columbia  Ins.  Co. 
48  N.  t.  024. 

If  a  vessel  sail  to  a  port  within  the  poller,  wlOi 
Intent  to  go  to  a  port  not  within  tbe  policy,  in  case 
tbe  former  should  be  blockaded.  It  Is  not  a  devia- 
tion. Maryland  his.  Co.  v.  Woods,  6  Cranch,  20. 

But  an  actual  departure  to  team  whether  a  port, 
not  of  destination,  is  hlocksded.  Is  a  deviation.  Ih. 

Tbe  term  deviation  In  marine  Insurance  Is  under- 
stood to  mean,  a  voluntary  departure,  without  ne- 
«easlty.  or  any  reasonable  cause,  from  tbe  regular 
and  oaual  course  of  tbe  specific  voyage  Insured. 
TmXk  Ins.  610 ;  Hlldyard  Uar.  Ins.  ^1. 

A  dCTiatlon  is  not  merely  the  going  out  of  the 
tnick  or  coutss  nsuslly  tma,  but  It  ts  a  departure 
•  li.  ed. 


S8» 

Indies,  and  back  to  her  port  of  diachatve  in  the 
United  States,  upon  all  kinds  of  lawnil  goods 
and  merchandise,  laden  or  to  be  laden  on  hoard 
the  ship  called  the  Commerce,  etc.;  hennning 
the  adventure  upon  the  said  goods  and  mer- 
chandise from  the  loading  at  Alexandria,  and 
continuing  the  same  until  the  said  goods  and 
merchandise  shall  be  safely  landed  at  St.  Thorn- 
as,  etc.,  and  the  United  States.  The  goods  and 
merchandise  to  he  valued,  as  interest  may  ap- 
pear. The  policy  contained-  the  usual  risks; 
and  the  premium  agreed  on  was  three  and 
three-quarters  per  cent.,  to  return  half  per  cent, 
for  each  port  not  used  or  attempted,  and  no  loss 
happens.  There  are  other  provisions  in  the 
policy,  which  will  be  hereafter  commented  on. 
The  breach  alleged  in  the  declaration  is  a  total 
loss  by  perils  of  the  seas,  with  the  nsual  aver- 
ments of  notice  and  non-payment. 

The  trial  was  had  upon  the  general  issue,  and 
a  verdict  found  by  consent  for  the  plaintiff,  for 
$10,000,  subject  to  tbe  opinion  of  tbe  court, 
upon  the  demurrer  to  evidence  filed  in  the  case. 
It  was  farther  agreed,  that  if  it  should  be  the 
opinion  of  the  court,  that  the  plaintiff  was  not 
entitled  to  recover  the  full  amount  of  the  insur- 
ance, but  is  entitled  to  an  average  loss,  then  a 
reference  to  ascertain  that  average,  or  to  modify 
the  amount  of  the  verdict  in  any  'other  [*S85 
respect  as  to  the  sum,  should  be  made  to 
an  auditor,  and  judgment  should  be  given  for 
tbe  sum  Anally  reported  and  confirmed  by  the 
court,  subject,  however,  to  the  exceptions  of 
either  party  to  any  opinion  of  tbe  court  on  that 
subject.  The  reference  was  accordingly  made, 
and,  npon  the  coming  in  of  the  auditor's  report, 
the  court  pronounced  its  opinion,  and  gave 
judgment  for  the  plaintiff  for  $7,656.57,  with 
interest  from  the  14th  of  October,  1822. 

From  tbe  demurrer  to  evidence,  it  appeared  > 
that  the  ship  sailed  from  Alexandria  on  her 
■voyage  about  the'  14tb  of  February,  1822,  hav- 
ing on  board  a  cargo  of  2^297^  barrels  of  flour 
of  the  invoice  price  of  $16,887.32,  both  ship 
and  cargo  being  owned  by  the  plaintiff.  On 


from  tbe  express  or  Implied  terms  of  the  contract. 
Within  this  rule,  unjustifiable  delay  constitutes  a 
deviation.  Warden  v.  La  Belle  Creole,  1  Pet  Adm. 
31 ;  Oliver  v.  Maryland  Ins.  Co.  7  Cranch.  48T. 

"Liberty  to  touch"  at  a  particular  port,  re- 
served In  a  policy  of  Insurance,  doca  not  imply 
liberty  to  remain  there  for  tbe  purpose  of  tradug. 
Trading  at  such  a  port,  involving  delay,  may 
amount  to  a  deviation.  Maryland  Ins.  Co.  v. 
Roy,  7  Cranch,  26;  U.  S.  v.  The  Paul  Shearman, 
Pet.  C.  C.  98. 

Where  liberty  is  given  to  touch  at  Matansas,  a 
stoppage  at  Matansas  and  discbarge  of  cargo  there, 
which  produces  no  delay  and  no  increase  «  risk.  Is 
not  a  deviation.  Hughes  V.  Un,  Ins.  Co.  8  Wheat. 
159 ;  8  Wheat.  294. 

It  Is  not  a  deviation,  for  a  vessel  armed  as  a  let- 
ter of  marque  and  Insured  as  such,  to  chase  and 
capture  hostile  vessels  coming  In  sight  In  tbe 
course  of  her  voyage,  but  she  has  no  right  to  cruise 
at  large  for  prizes.    Haven  v.  Holland,  2  Mas.  230. 

It  la  not  a  deviation  'for  a  vessel  to  take  neces- 
rary  measures  to  repel  a  bostlle  attack ;  nor  when 
she  bas  captured  a  hostile  vessel  In  self-defense,  to 
take  possession  and  man  out  the  prize.  lb. 

Deviation  to  avoid  capture  Is  justifiable.  Post  v. 
Pbcenlx  Co.  10  John,  79 ;  Besde  v.  Coin.  Ins.  Co.  8 
John.  862;  Graham  v.  Commercial  Ins.  Co.  11 
John.  352;  Hlldyard  Har.  Ins.  266. 

It  Is  not  a  deviation  to  toncb  and  stay  at  a  port 
out  of  the  course  of  the  voyage,  when  doing  so  Is 
within  the  usage  of  the  trade.  Bat  U  the  departure 
was  not  within  the  purposes  and  for  tiie  objects  ao- 
tborlsed  by  the  usage,  "It  amounts  to  a  deviation," 
end  tbe  insured  cannot  recover.  Boitatoev.  PravL 
WalL  a  C  88;  Bulkier      Pcoteetkn  Ins.  Co.  3 
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the  2l8t  of  March  she  urived  in  i&fetjr  with 
her  cargo  at  St.  Thomas,  having  met  with  no 
'accident;  and  she  continued  at  that  port  until 
Ihe  30th  of  May  following,  for  the  purpose  of 
celling  her  cargo,  and  for  no  other  cause.  Dur- 
ing this  period  the  master,  who  was  also  con- 
■8u;nee,  sold  by  retail  609%  barrels;  being  limlt- 
•ed,  by  bis  instructions,  to  $8  per  barrel,  and  not 
being  able  to  procure  that  price  for  the  residue 
•of  the  cargo,  be  sailed  on  the  31st  of  May  for 
Cape  Haytten  with  it,  and  had  also  on  board 
-some  doubloons,  amounting  to  $480,  part  of  the 
proceeds  of  the  former  s|tles.  He  might  have 
«old  his  whole  cargo  at  from  $7.50  to  $7.76  at 
St.  Thomas.  The  509*^  barrels  of  flour  sold  at 
■St^  Thomas,  according  to  the  invoice  price, 
amounted  to  $8,612.99,  leaving  the  value  of 
the  cargo  <m  board,  exclusive  of  the  doubloous, 
At  the  time  of  soiling  from  that  port,  accord- 
ing to  the  invoice,  at  $12,828.26. 

On  the  6th  of  June  the  ship,  with  her  cargo, 
Arrived  off  Cape  Haytien,  and  the  captain  hav> 
ing  gone  on  riiore,  the  diip  stretching  too  far 
3n,  took  the  ground  and  was  wreclced.  In 
■consequence  of  this  disaster,  165  barrels  of 
fionr  were  totally  lost,  1,633  were  got  on  shore, 
|Mut  without  injury,  but  the  greater  part  dam- 
Aged,  and  the  whole  was  sold.  The  gross 
amount  of  the  sales  at  Cape  Haytien  was  $9,- 
391.34,  the  expenses  of  salvage,  including  com- 
missions on  sales,  $4,124.72;  the  proportion  of 
the  captain's  expenses  attaching  on  the  cargo, 
486*]  $285.78.  Of  the  proceeds  of  the  sales *at 
Cape  Haytien,  the  sum  of  $4,9S3.89  was  invest- 
ed in  coffee,  which  was  shipped  to  Baltimore 
■where  It  produced  only  $8,617.40.  The  plain- 
tiff makes  a  daim  lor  freight  of  the  outward 
cargo  of  $2,104.26,  as  a  proper  deduction  from 
the  proceeds. 

As  soon  as  the  plaintiff  heard  of  the  loss,  he 
•ent  the  following  letter  to  the  Insurance  com- 
pany, under  date  of  the  6th  July,  1822,  "Gentle- 

Paine,  82;  Haven  v.  Uollaod,  2  Uas.  230;  HcCall 
V.  SuD  Ins.  Co.  66  N.  Y.  505. 

NecesBitT  alone  can  Baoctlon  a  deviation  In  any 
case ;  aod  that  deviation  must  be  atrictly  commoi- 
sorate  with  tbe  power  compelling  it.  wi&throp  v. 
Vnloa  Ins.  Co.  2  Wash.  C.  C.  T;  Marrlaod  Ina.  Co. 
V.  LeRoT.  7  Cranch.  26 ;  BoblDsoa  v.  Marine  Ins. 
Co.  2  John.  89;  Boydam  v.  Marine  Ins.  Co.  2 
John.  138. 

The  vessel  may  go  to  the  nearest  port  for  repairs 
of  damage,  resulting  from  an  accident ;  but  not 
for  tbe  purpose  of  procuring  bands.  Cruder  v. 
Penn.  Ins.  Co.  2  Wash.  C.  C.  330. 

When  vpsael  (roes  to  n^areat  port  for  necesaary 
water,  the  deviation  la  JuetlOable.  Hlldrard  Marine 
Ins.  '250  i  Wood  v.  I'lcasanta,  3  Wash.  C.  C.  201; 
Matteaux  v.  Ix>ndon  Assurance,  1  Atk.  145. 

Tp  turn  aside  from  her  course,  or  delay,  in  or- 
der to  relieve  anotfaer  vessel.  Is  not  a  deviation 
which  avoids  a  policy,  If  the  object  Is  to  save  hu- 
man life.  To  do  80  with  the  object  of  saving  prop- 
erty merely.  Is  a  deviation.  Mnson  v.  Ship  Blalr- 
eau.  2  Cranch,  268 ;  Schooner  Boston,  1  Sumo.  328 ; 
The  Henry  Ewbank.  1  Sumn.  400;  Bond  v.  The 
Cora.  2  Wash.  C.  C.  80;  S.  C.  2  Pet.  Adm.  361; 
Sturtevant  v.  The  George  Nlcholans,  1  Newb.  449; 
Crocker  v.  Jackson,  Sprague,  141  8.  C.  10  Law. 
Bep.  70. 

Fartlcnlar  cases  In  which  the  clrcumstancea 
shown  have  been  held  to  amount  to  a  deviation  dls- 
cbnrelng  tbe  underwriters.  Hcarne  v.  Marine  Ins. 
Co.  20  Wall.  488 ;  Nellson  v.  Col.  Ins.  Co.  1  John. 
Cas.  301 :  Glldden  v,  Manufncturera'  Ins.  Co.  1 
8umn.  232 ;  Robertson  v.  Col.  Ins.  Co.  8  John.  401 ; 
Fernandez  v.  Grpul  W.  Ins.  Co.  48  N.  Y.  671; 
Balkley  v.  Protection  Ins.  Co.  2  Paine.  82;  Martin 
V.  Delaware  Ids.  Co.  2  Wiish.  C.  C.  2^4 ;  West  v. 
Colombian  Ins.  Co.  6  Cranch,  U.  C.  309 ;  Hearn  v. 
66« 


men,  having  received  a  letter  from  Captain 
l^Knight  (the  master),  informing  me  that  the 
ship  Commerce  was  lost,  I  abandon  the  propor- 
tion of  the  cargo  that  Toar  office  was  interested 
in.  Respectfully,  etc."  The  captain's  protest, 
and  the  surrey  of  the  ship,  were  also  eiHiibited 
to  the  company  on  the  14th  of  August.  Th« 
abandonment  was  never  finally  a»»pted  by  tb« 
directors,  but  sundry  negotiations  took  plocn 
between  them  and  the  plaintiff,  whieli,  however, 
led  to  no  effectual  arrangement. 

The  first  question  arising  in  this  case,  ia 
upon  the  true  construction  of  the  policy  itself 
as  to  the  voyage  insured.  Is  it  an  insurance 
upon  the  original  cargo  only  from  the  time  of 
its  loading  until  its  final  discharge,  or  is  it  an 
Insurance  upon  every  successive  eam>,  which 
is  taken  on  board  in  the  course  of  the  voyage 
out  and  home,  so  as  to  cover  the  risk  of  a  re- 
turn cargo,  the  pro^eds  of  the  sales  of  tbe  out- 
ward cargo?  The  argument  in  behalf  of  the 
defendant  is,  that  the  risk  applies  upon  the 
terms  of  the  policy  only  to  the  original  can^o, 
laden  at  Alexandria.  The  terms  of  the  policy 
ai«,  Mt  a  voyage,  "at  and  from  Alexandria  to 
St.  Thomas  and  two  other  ports  fn  the  Wot 
Indies,  and  back  to  her  port  of  discbarge  in 
the  United  States,  upon  all  lawful  goods  and 
merchandise  laden  or  to  be  laden  on  ooard  the 
ship,  etc.;  beginning  the  adventure  upon  the 
said  goods  and  merchandise,  from  the  lading 
at  Alexandria,  and  continuing  the  same  until 
the  said  goods  and  merchandise  shall  be  safely 
landed  at  St.  Thomas,  etc.,  and  the  United 
States  aforesajd."  It  is  supposed  that  those 
words  tie  up  the  adventure  to  the  original 
cargo  shipped  at  Alexandria,  because  Uie  ri^ 
is  to  attach  on  the  same  at  that  port,  and  to 
continue  on  the  same  until  safely  landed  at  St. 
Thomas,  etc,  and  the  United  States.  Perhaps 
a  very  strict  grammatical  construction  mi^t 
lead  to  such  a  conclusion.  But  policies  have 
never   been   construed   *in   such   a  [*387 


Bqultable  Ina.  Co.  3  Cliff.  828 ;  Hearn  v.  New  Bins. 
Mu.  Ins.  Co.  3  Cliff.  318. 

Particular  cases  in  which  tbe  clrcnmstnnces  re- 
lied on  as  constituting  a  deviation  have  been  held 
no  defense  to  the  anderwrltera.  GUfort  v.  Hallett, 
2  John.  Cas.  206;  Patrick  v.  Ludlow,  3  John.  Cas. 
10 ;  Talcott  v.  Marine  Ins.  Co.  2  John.  130 ;  Reade 
V.  Com.  Ins.  Co.  3  John.  352 ;  Maryland  Ins.  Co.  v. 
Woods,  6  Cranch,  29:  Wlnthorp  v.  tinlon  Ins.  Co. 
2  Wash.  C.  C.  7 ;  Goyon  v.  Pleasants.  8  Wash.  C 
C.  241 :  Coles  V.  Marine  Ins.  Co.  3  Wash.  C.  C.  159 : 
Gardner  v.  Columbian  Ins.  Co.  2  Craoch,  C.  C.  473; 
De  Peyter  v.  Sun  Mut.  Ins.  Co.  10  N.  Y.  272;  Child 
V.  Sun  Mut.  Ins.  Co.  3  Sandf.  N.  Y.  26. 

A  clause  in  a  marine  policy  "the  risk  to  be  sus- 
pended while  the  vessel  Is  at  B.  Island  loading, ** 
suspends  the  risk  all  tbe  time  she  was  there  for 
tbe  purpose  of  loading,  and  not  merely  during  the 
time  loading  was  actually  proceeding.  Reed  v.  In- 
surance Co.  5  Otto,  23. 

Where  there  Is  an  Intention  of  going  to  more 
than  one  port,  the  order  described  In  the  policy 
must  he  pursued.  The  Insured,  however.  Is  not 
bound  to  go  to  all,  but  may  proceed  directly  to 
any  one  of  ports  mentioned.  Hlldyard  Marine  loa. 
241;  Gardner  v.  Senbouse.  8  Taunt.  16;  Rnnkln  v. 
Reeve,  Park  Ina.  627 ;  Kane  v.  Columbian  Ins.  Co. 
2  John.  264. 

If  a  vessel  lie  by,  at  sn  Intermediate  port  to  re- 
pair a  defect,  known  at  the  commencement  of  her 
voyage,  and  be  there  destroyed  by  Are,  It  is  a  de- 
viation, which  discharges  the  underwriters.  Anden- 
reld  V.  Mercantile  Mu.  Ins.  Co.  60  N.  Y.  482. 

Stress  of  weather  Is  an  excuse  for  lenvlog  the  di- 
rect course.  Hnrrlnston  ■  v.  Hr^Tkeld.  Park.  Inn. 
638 ;  Blldyard  Marine  Ins.  262  marg.  pag. ;  Delaney 
V.  Stoddatt,  1  Term.  Bep.  22. 

Wheat.  11. 
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•triot  and  rigid  manner.  The  instrument  It- 
aelf  is  somewnat  looBe  in  its  form,  and  hai  al- 
ways received 'a  liberal  constmotlon  with  ref- 
erence ■  to  the  nature  of  the  voyage  end  the 
manifest  intent  of  the  parties.  What  is  the 
nature  of  the  present  voyage  T  It  is  upon  the 
face  of  the  pohcy  plainly  an  insurance  upon  all 
lawful  goods,  not  only  for  the  outward  voyage 
to  the  West  Indies,  but  for  the  homeward  voy- 
age to  the  United  States.  The  underwriters 
must  be  presumed,  equally  with  the  assured,  to 
'know  the  nature  and  course  of  rach  a  voy- 

X.  It  is  for  the  purpose  of  trade,  and  the  ex- 
nge  of  the  outward  cargo,  by  sale  or  barter, 
for  a  return  cargo  of  West  India  productions. 
If  we  could  shut  our  eyes  to  the  knowledge  of 
this  fact,  belonging,  as  it  does,  iDtimateiy  to 
the  history  and  commercial  policy  of  the  na- 
tion itself,  as  disclosed  in  its  laws,  the  whole 
evidence  in  tlie  case  furaishea  abundant  proofs 
•of  its  notoriety.  The  true  meaning  of  the  pol- 
icy is  to  be  sought  in  an  exposition  of  the 
words,  with  reference  to  this  Icnown  course 
and  usage  of  the  West  India  trade.  The  par- 
ties must  be  supposed  to  contract  with  a  tacit 
adoption  of  it  as  the  basis  of  their  engagements. 
The  object  of  the  clause  under  consideration 
may  be  thus  rationally  expounded,  as  intended 
«nly  to  point  out  the  time  of  Ute  commence- 
ment and  termination  of  the  risk  on  the  goods, 
successively,  and  at  different  periods  of  the  voy- 
age, constituting  the  cargo.  It  would  be  push- 
ing- the  argument  to  a  most  unreasonable  ex- 
tent to  suppose  that  the  parties  deliberately 
contracted  for  risks  on  a  homeward  voyage,  on 
goods  which,  according  to  the  known  course 
of  the  trade,  and  the  very  nature  of  the  com- 
modities, were  not,  and  could  not  be,  Intended 
to  be  brought  back  to  the  United  States.  We 
are  of  opimon  that  the  policy  was  for  the  whole 
voyage  round,  and  covered  any  return  cargo 
taken  on  board  at  any  of  the  designated  ports 
in  the  West  Indies.  This  is  not  like  the  cases 
cited  at  the  bar,  where  a  policy  on  goods  at 
and  from  a  particular  port,  beginning  the  ad- 
venture from  the  loading  thereof,  has  oeen  held 
not  to  cover  goods  taken  on  board  at  an  ante- 
cedent port.  Those  are  all  cases  of  insurance 
upon  a  single  passage,  unaffected  by  any  known 
course  or  usage  of  trade  to  explam  the  inten- 
tions of  the  parties. 

38S*]  "The  next  question  is,  whether  the 
delay  at  St.  Thomas  for  seventy  days  was  not 
so  unreasonable  as  to  constitute  a  deviation. 
Without  question,  any  unreasonable  delay  in 
the  ordinary  progress  of  the  voyage  avoids  tlie 
policy  on  this  account.  But  what  delay  wilt 
constitute  such  a  deviation,  depends  upon  the 
nature  of  the  voyage,  and  the  usage  of  the 
trade.  It  may  be  a  very  justifiable  delay,  to 
wait  in  port,  and  sell  by  retail,  if  that  be  the 
course  of  business,  when  such  delay  would  he 
inexcusable  in  a  voyage  requiring  or  authoriz- 
ing no  such  delay.  The  parties,  in  entering 
into  the  contract  of  insurance,  are  always  sup- 
posed to  be  governed  in  the  premium  by  the 
ordinary  length  of  the  voyage,  and  the  course 
of  the  trade.  That  delay,  therefore,  which  is 
necessary  to  accomplish  the  objects  of  the 
voyage  according  to  the  course  of  the  trade,  if 
bona  fide  made,  cannot  be  admitted  to  avoid 
the  insurance.  In  the  present  case,  it  is  proved 
that  the  stay  at  St.  Thomas  was  solely 
•  Ii.  ad. 


for  the  purpose  of  selling  the  cargo,  and  for 
no  other  muse.  Bnt,  it  is  said  that  a  sale 
might  have  taken  place  at  St.  Thomas  of  the 

whole  cargo,  if  the  orders  of  the  owner  had  not 
contained  a  direction  to  the  master  limiting  the 
sale  at  St.  Thomas  to  the  price  of  $8,  and  that 
this  limitation  was  the  sole  cause  of  the  delay, 
and  was  unreasonable;  that  the  master  ought, 
under  the  circumstances,  to  have  sold  at  a  low- 
er price,  or  Imve  immediately  elected  to  ^  to 
another  port.  We  are  of  a  different  opinion. 
In  almost  every  voyage  undertaken  vt  this  na- 
ture, where  different  ports  are  to  lie  visited  for 
the  purposes  of  trade,  and  to  seek  markets,  i£ 
is  almost  universal  for  the  owner  to  prescribe 
limits  of  price  to  the  sales.  Such  limitations 
have  never  hitherto  been  supposed  to  vary  the 
insurance,  or  the  rights  of  the  party  under  it. 
It  cannot  be  that  the  master,  if  entitled  to  go 
to  a  single  port  only,  is  bound  to  sell  at  what- 
ever sacrifice,  as  soon  as  he  arrives  at  that  port, 
and  within  the  period  at  which  he  may  unload, 
and  sell,  and  reload  a  return  cargo.  He  must, 
from  the  ver^  nature  of  the  case,  have  a  dis- 
cretion on  this  subject.  If  he  arrives  at  a  bad 
market,  he  must  have  a  right  to  wait  a  reason- 
able time  for  a  rise  of  the  market,  to  make 
suitable  inquiries,  and  to  try  the  effect  of  par- 
tial and  limited  sales.  He  is  not  bound  to  sell 
the  whole  'cargo  at  once,  whatever  be  [*B89 
the  sacrifice,  and  thus  frustrate  the  projected 
adventures.  Zn  short,  he  must  exercise  in  this, 
as  in  all  other  cases,  a  sound  discretion  for  the 
interest  of  all  concerned;  and  if  it  be  fairly 
and  reasonably  exercised,  it  ought  not  to  be 
deemed  injurious  to  rights  secured  by  the  pol- 
icy. It  is  as  much  the  true  interest  of  the  own- 
er to  sell  in  a  reasonable  time,  and  with  all 
proper  despatch,  as  it  is  for  the  underwriters. 
To  be  sure,  if  the  owner  should  limit  the  price 
to  an  extravagant  sum,  or  the  master  should 
delay  after  all  reasonable  expectations  of  a 
change  of  market  were  extinguished,  such  cir- 
cumstances might  properly  be  left  to  a  jury  to 
infer  a  delay  amounting  to  a  deviation.  And 
here,  again,  as  on  the  former  point,  it  may  be 
remarked,  that  every  underwriter  is  presumed 
to  know  the  ordinary  course  of  the  trade,  and 
to  regulate  his  proceedings  accordingly. 

But,  it  is  said  that  there  is  no  sufficient  evi- 
dence of  the  usage  of  trade  in  the  present  case. 
It  is  to  be  remembered  that  this  is  a  case  which 
comes  before  this  court  upon  a  demurrer  to  evi- 
dence. The  plaintiff  was  not  bound  to  have 
joined  in  the  demurrer  without  the  defendant's 
having  distinctly  admitted,  upon  the  record, 
every  fact  which  the  evidence  introduced  on 
his  behalf  conduced  to  prove;  and  that  when 
the  ^'cinder  was  made,  without  insisting  on  this 
preliminary,  the  court  is  at  liberty  to  draw  the 
same  inferences  in  favor  of  the  plaintiff,  which 
the  jury  might  have  drawn  from  tlie  facts  stat- 
ed. The  evidence  is  taken  most  strongly 
against  the  party  demurring  to  thi  evidence. 
This  is  the  settled  doctrine  in  this  court,  as  tea- 
ognized  In  Pawling  v.  The  United  States,  4 
Cranch's  Rep.  219.  and  Fowle  v.  The  Common 
Council  of  Alexandria,  11  Wheat.  Rep.  320.  The 
testimony  in  the  present  case  does  not,  in  di- 
rect terms  (as  has  been  justly  stated  at  the 
bar),  establish  the  general  usage  of  the  West 
India  trade.  The  witnesses  do  not,  generally, 
speak  to  a  usage,  eo  nomine.  But  it  cannot  be 
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denied  that  its  scope  and  object  are  to  establish 
the  usage  by  an  enumeration  of  facts,  and  voy- 
ages, by  persons  experienced  in  the  trade,  and 
xeftTiiDg  to  their  own  knowledge  and  general 
information.  It  thus  conduces,  indirectly,  to 
prove  the  usage}  and  as  it  is  altogether  one 
S90*]  way,  it  is  *certainly  such  that  a  jury 
might  infer  a  usage  from  it.  And  if  so,  this 
court  may  infer  it.  We  consider  it,  then,  as  a 
fair  deduction  from  this  testimony,  that  con- 
siderable delays  in  port  in  the  West  India  trade 
are  not  uncommon,  for  the  purpose  of  talcing 
the  a4Tantage  of  the  market,  and  tiiat  sales 
by  retail  are  within  the  usage.  There  are  no 
facts  from  which  this  court  can  infer  that  the 
delay  in  the  present  case  was  unreasonable  or 
unusual;  and,  consequently,  we  cannot  admit 
that  the  delay  amounted  to  a  deviation.  The 
case  of  Oliver  v.  The  Maryland  Insurance  Com- 
pany, 7  Cranch's  Rep.  487,  is  fn  no  respect  in- 
consistent with  this  doctrine.  One  question  in 
that  case  was,  whether  the  delay  at  Barcelona, 
for  the  purpose  of  taking  in  a  rMom  cargo,  was 
a  deviation.  The  court  below  instructed  the  jury 
that  it  was  not,  if  the  vessel  did  not  remain 
longer  in  that  port  than  the  usage  and  custom 
of  trade  at  that  place  rendered  necessary  to 
complete  her  cargo.  This  court  was  of  opin- 
ion that  the  instruction  was,  in  substance,  cor- 
rect. The  only  difficulty  which  arose  was  from 
the  terms  of  the  instruction,  which  seemed  to 
limit  the  right,  not  to  the  time  necessary  to 
take  in  the  cargo,  but  to  a  parUeular  period, 
regulated  by  the  usage  of  trade.  The  Chief 
Justice  there  said :  "There  is  some  doubt  spread 
over  the  opinion  in  this  case,  in  consequence  of 
the  terms  in  which  it  is  expressed.  The  vessel 
might  certainly  remain  as  long  as  was  necessary 
to  complete  her  cargo,  but  It  is  scarcely  to  be 
supposed  this  was  regulated  by  usage  and  cus- 
tom. The  usages  and  customs  of  a  port,  or  of  a 
trade,  are  peculiar  to  a  port  or  trade.  But  the 
necessity  of  waiting,  wnere  a  cargo  is  to  be 
taken  on  board,  until  ft  can  be  obtained,  is 
common  to  all  ports,  and  all  trades.  The  length 
of  time  frequently  employed  in  selling  one 
cargo  and  procuring  another,  may  assist  in 
proving,  that  a  particular  vessel  has,  or  has 
not,  practiced  unnecessary  delays  in  port,  but 
can  establish  no  usage  by  which  the  time  of 
remaining  in  port  is  fixed.  The  substantial 
part  of  the  opinion,  however,  appears  to  have 
been,  and  seems  so  to  have  been  understood, 
that  the  plaintiff  could  not  recover,  unless  the 
jury  should  be  of  opinion  that  the  vessel  did 
not  remain  longer  at  Barcelona  than  was  neces- 
sary to  complete  her  cargo,  of  which  necessity 
391*]  the  time  'usually  employed  for  that 
purpose  might  be  evidenee."  This  case,  there- 
fore, recognizes  the  right  to  wait  in  port  for  the 
purpose  of  selling  one  car^  and  procuring  an- 
other; and  the  reasoning  is  employed  solely  to 
avoid  a  criticism  founded  upon  some  ambiguity 
of  phrase  peculiar  to  that  case.  On  the  other 
hand,  the  cases  cited  at  the  bar  abundantly 
prove  that  the  usage  and  course  of  trade  are 
very  material  to  determine  whether  the  delay 
be  nnreasonable  or  not.^ 
The  next  qnestion  is,  whether  there  has  been 
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a  total  loss.  And  this  divides  Itself  into  two 
distinct  considerations;  first,  whether  the  facts 
of  the  case  created  a  right  of  abandonment  ss 
for  a  technical  total  loss;  and,  leocnd,  if  sd, 
whether  there  has  been  a  legal  abandonmmt 
by  the  assured. 

Upon  the  first  point  there  is  not  mu<h  room 
for  difficulty.  The  insurance  was  not  for  « 
single  passage,  but  for  the  round  voyage  oat 
and  home.  The  cargo,  in  the  course  of  the  out- 
ward voyage,  and  before  it  was  terminated 
(for  the  master  had  still  an  election  to  go  to 
another  port  after  his  arrival  at  Cape  Hayuen). 
was  permanently  separated  from  the  ship  b)* 
the  total  wreck  of  the  latter.  It  was  a  perish- 
able cargo,  and  much  injured  by  the  accidmt, 
though  it  does  not  appear  to  be  to  the  amomit 
of  one-half  its  value;  and  it  was  liable  to  still 
farther  deterioration.  There  was  a  necessity, 
then,  for  an  immediate  sale  at  Cape  Haytien, 
and  the  farther  prosecution  of  the  voyage  with 
that  ship,  or  that  cargo,  became  impramcaUe. 
It  was  completely  frustrated.  Under  each  at- 
eumstanees,  we  are  of  opinion  that,  according 
to  the  established  doctrine  of  the  commereiil 
law,  it  was  a  clear  case  of  a  technical  total  loss^ 
on  account  of  the  breaking  up  of  the  voyage.  It 
is  a  much  stronger  case  than  that  of  Dorr  v. 
The  New  England  Insurance  Company,  4  Mass. 
Rep.  232,  or  Hudson  v.  Harrison,  3  Brod.  k 
Bing.  364,  where  the  court  held  the  Iobms 
total. 

yfM  there,  then,  a  due  and  legal  abandon- 
ment T  The  letter  of  abandonment  is  admitted 
to  have  been  sent  in  due*  season,  and,  [*S&S 
in  its  terms,  it  amounts  to  a  cession  of  the 
property.  Under  ordinary  circumstances,  it 
would  furnish  nothing  upon  which  to  suspend  a 
doubt.  The  difficulty  arises  from  two  clauses  in 
the  particular  form  of  policy  used  by  this  com- 
pany; One  Is  in  the  following  terms:  "In  ease 
of  loss,  the  same  shall  be  paid  in  sixty  days- 
after  proof  and  adjustment  thereof,  without 
any  deduction,  except  the  amount  of  the  pre- 
mium, if  then  unpaid."  The  other  is,  "it  is- 
hereby  agreed,  that  the  insured  shall  not  aban- 
don to  the  insurers  until  sixty  days  have 
elapsed  after  having  given  notice  to  them  of 
his  intention  so  to  do,  and  of  the  lou  or  erait 
which  may  entitle  the  insured  thereto."  The 
suit  was  not  brought  until  after  more  than  one 
hundred  and  twenty  days  had  elapsed  from  the 
abandonment  made  by  the  letter  of  the  5th  of 
July.  No  question,  therefore,  arises  on  this 
head.  But  the  argument  is,  that  the  notice  of 
abandonment  must,  by  the  terms  of  the  policy, 
precede  the  actual  abandonment  sixty  days; 
and  that,  in  the  present  case,  either  no  notice 
at  all  of  such  intention  has  been  given,  or  there 
has  been  no  actual  abandonment  at  the  end  of 
that  period.  The  letter  of  the  6th  of  Jbly  must 
either  operate  as  a  notice  of  abandonment,  cr  as 
actual  abandonment;  if  the  former,  then  there 
has  been  no  act  of  abandonment  following  np- 
the  notice;  if  the  latter,  then  it  was  made  too 
soon,  and  contrary  to  the  terms  of  the  stipu- 
lation. Such  it  the  stress  of  the  argument. 

Jn  construing  these  clauses,  it  is  material  to 
consider  the  intention  of  the  parties,  as  ex- 
pounded 1^  thje  general  principles  of  law  ap- 
plicable to  the  contract.  By  these  principles,, 
the  assured,  upon  an  abandonment  in  due  sea- 
son, for  a  technical  total  loss,  acquires  an  im- 
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mediate  right  of  recovery  against  the  under- 
writers. He  is  not  bound  to  wait  until  they 
have  signified  their  acceptance  or  refusal  of  the 
Abandonment,  if  it  be  valid,  nor,  if  accepted,  is 
he  bonnd  to  wait  for  payment,  but  he  may  im- 
mediately commence  an  action  against  them. 
The  ob;[ect  of  the  first  clause  is,  in  the  case  of 
an  undisputed  loss,  to  obtain  a  delay  of  pay- 
ment for  sixty  days  after  the  adjustment.  But 
from  its  very  terms,  it  can  only  apply  to  the 
case  where  there  has  been  proof  of  loss,  and 
also  an  adjiutment.  If  proof  of  the  loss 
S9S*]  *ha8  been  offered,  and  no  adjustment 
made,  as  in  case  of  a  disputed  loss,  the  cause 
has  been  suppcwed,  in  the  cases  cited  at  the  bar, 
not  to  apply The  underwriter  is,  then,  under- 
stood to  waive  the  privilege.  The  true  object 
of  the  second  clause  is,  to  postpone  the  absolute 
right  of  abandonment  until  sixty  days  after 
notice  of  the  loss,  so  as  to  enable  the  underwrit- 
ers to  have  time  for  deliberation  upon  the  ac- 
ceptance or  rejectment  of  it,  when  made,  and 
to  avail  themselves  of  all  intermediate  events 
for  their  benefit.  It  is  wholly  unnecessary  to 
consider  whether  the  assured,  after  a  notice  of 
abandonment,  can  retract,  if  the  underwriters 
choose  to  insist  upon  accepting  it;  or  whether, 
if,  instead  of  a  mere  notice,  he  tenders  an  un- 
equivocal abandonment,  which  is  accepted  by 
the  underwriters  within  sixty  days,  ne  has, 
nevertheless,  a  right  to  withdniw  it,  if,  within 
the  same  period,  events  turn  up  in  his  favor. 
The  present  case  does  not  present  any  facts 
leading  to  such  a  question.  The  clause  is  mani- 
festly introduced  mto  the  policy  for  the  advan- 
tage of  the  underwriters,  and  not  of  the  as- 
sured. But  there  is  no  necessity  for  giving 
any  very  strict  interpretation  to  it  to  accom- 
plish the  fair  objects  of  its  provisions.  If  Mr. 
Catlett  -had  written  a  letter  to  the  company, 
stating  to  them  that  he  thereby  gave  notice  to 
them  of  the  loss,  and  his  intention  to  abandon, 
and  had  then  added  therein,  that  at  the  termi- 
nation of  the  sixty  days  they  were  to  deem  that 
letter  an  absolute  abandonment,  there  could 
scarcely  be  a  doubt  that  such  a  letter  would 
have  been  sufficient  to  satisfy  the  requirements 
of  the  claiute.  It  would  give  to  the  under- 
writers the  full  benefit  of  it.  If  he  had  writ- 
ten, at  the  same  time,  two  letters,  one  con- 
taining a  notice  of  his  intention  to  abandon,  and 
the  other  that  he  made  an  abandonment,  to 
take  effect  at  the  end  of  the  sixty  days  after 
the  notice,  the  same  legal  result  would  seem 
to  be  justified.  The  clause  does  not  insist  up- 
•on  an  abandonment  being  made  in  presenti,  by 
an  instrument  dated  at  the  expiration  of  the 
aixty  days;  but  only  that  it  shall  not,  in  point 
394*]  of  law,  be  obligatory  "as  an  abandon- 
ment until  that  period.  This  seems  to  us  a 
fair  and  rational  exposition  of  the  intention  of 
-the  clause.  In  what  rcBpeot  does  the  letter  of 
the  6th  of  July  differ  from  the  legal  results 
above  stated?  It  is  written  with  reference  to 
the  known  language  and  stipulations  of  the 
policy,  and  it  must  now  be  interpreted  as  it 
must  have  been  understood,  and,  indeed,  look- 
ing to  the  subsequent  proceedings  of  the  com- 

Kny,  we  may  .say,  as  it  was  understood  by  : 
th  parties.    Neither  of  them  seems  to  have 
acted  upon  the  supposition  that  any  other,  or 
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more  formal  act  of  abandonment,  was  neces- 
sary. The  letter  gives  notice  of  an  intention  to 
abandon,  because,  in  its  terms,  it  includes  an 
actual  abandonment.  It  has  a  tacit  referenoe 
to  the  clause  in  the  policy,  and  must  be  deemed 
as  a  notice  to  abandon,  and,  at  the  same  time,  a 
declaration  that  it  shall  operate  as  an  abandon- 
ment in  the  case,  as  soon  as  by  law  it  may.  In 
our  judgment,  it  was  a  continuing  act  of  aban- 
donment, and  became  absolute  at  the  end  of  the 
sixty  days.  It  was  an  abandonment  in  presenti, 
to  take  effect  in  future.  Neither  the  form  of 
the  notice,  or  the  abandonment,  is  prescribed 
in  the  clause.  They  may  be  in  one  or  two  in- 
struments; tiiat  may  be  in  direct  terms,  or  by 
fair  and  natural  inference.  It  matters  not 
how  they  are  given  or  executed;  it  is  suflficient 
in  point  of  fact,  that  they  have  been  given  or 
executed.  Our  opinion  accordingly  is,  that  up- 
on the  true  interpretation  of  this  last  clause  in 
the  policy,  the  letter  of  the  5th  of  July  was  a 
suflkient  notice  of  an  intention  to  abandon, 
and  that,  at  the  expiration  of  the  sixty  days, 
it  operated  as  an  actual  abandonment. 

The  abandonment,  then,  having  been  duly 
made,  the  next  question  that  arises  is,  how  the 
loss  is  to  be  apportioned.  The  argument  on 
behalf  of  the  company  is,  that  as  part  of  the 
cargo  was  landed  at  St.  Thomas,  the  amount 
risked  by  them  is  to  be  diminished  by  their 

Sroportion  of  the  cargo  so  landed.  In  short, 
liat  the  loss  is  now  to  be  made  up  by  them 
with  reference  to  the  value  of  the  whole  cargo 
on  board,  when  the  risk  first  attached,  and  not 
with  reference  to  the  value  on  board  at  the  time 
of  the  loss,  notwithstanding  it  exceeded  the 
amount  insured.  We  are  of  a  different  opin- 
ion. We  think  the  true  intent  and  object  of  the 
policy  was  to  cover  *an  insurance  of  ["895 
110,000  during  the  whole  voyage  out  and  home, 
so  long  as  the  assured  had  that  amount  of 
property  on  board.  This  is  not  a  policy  for 
a  voyage  to  St.  Thomas  only,  in  which  case  the 
argument  might  justly  apply.  But  it  is  a  poli- 
cy to  two  other  ports  on  the  outward  voyage, 
and  also  for  the  homeward  voyage..  The  lan- 
guage of  the  policy  is,  that  the  underwriters  in- 
sure $10,000  at  and  from  Alexandria,  and  two 
other  ports  in  the  West  Indies,  and  back  to  the 
United  States.  The  premium  is  apportioned 
accordingly,  for  a  half  per  cent,  is  to  be  re- 
turned "for  each  port  not  used  or  attempted;" 
and  the  contemplation  of  the  parties  manifest- 
ly is,  that  the  premium  should  be  paid  during 
the  round  voyage  upon  the  full  sum  insured, 
and  that  the  assured  should  have  the  full  bene- 
fit of  the  insurance,  so  long  as  he  had  $10,000 
on  board.  The  intermediate  landing  of  a  por- 
tion of  the  cargo  in  the  course  of  the  voyage 
was  wholly  immaterial  in  the  understuiding  of 
the  parties,  so  long  as  the  value  on  hoard  was 
sufficient  to  cover  the  insurance.  If  the  clause, 
usual  in  policies  in  the  eastern  states,  as  to  pri- 
ority of  insurance,  had  been  here  incorporated, 
and  there  had  been  a  subsequent  insurance, 
this,  as  the  prior  policy,  must  have  first  at- 
tached to  the  extent  of  the  sum  insured  during 
the  whole  voyage.  If  there  had  been  a  subse- 
quent insurance  without  any  such  clause,  it 
might  form  a  case  for  contribution  among  the 
various  underwriters;  hut  would  in  no  shape  af> 
feet  the  rights  of  the  assured.  The  loss,  thera* 
fore,  must  be  apportioned  between  the  parties 
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in  the  proportion  which  the  sum  inBured  bears 
to  the  amount  of  value  on  board  at  the  time 
of  the  loH,  that  is,  as  110,000  bears  to  $12^28.- 
25. 

The  next  question  is,  whether  the  freight  for 
the  outward  Toyage  is  to  be  deducted  from  the 
salvage,  and  allowed  the  assured,  who  was 
owner  of  the  ship  as  well  as  the  cargo.  The 
amoont  reported  by  the  auditor  is  not  disputed, 
and  the  controversy  is,  whether  it  is  a  charge 
upon  the  salvage  in  the  hands  of  the  under- 
writers. In  point  of  fact,  no  freight  was  or 
oould  be  paysole  In  this  case,  for  the  plain  rea- 
son that  the  assured  was  owner  of  the  ship, 
and  there  oould,  therefore,  be  no  lien  upon  the 
cargo  or  its  proceeds  for  the  same.  But  in 
point  of  law  tne  case  is  not  supposed  to  be  va- 
S9ff*]  ried  by  *this  drcumstancei  for  if  the 
freight  would  be  a  proper  charge  on  the  sal- 
vage, if  a  third  person  were  owner  of  the  ship, 
in  the  hands  of  the  assured,  there  is  no  reason 
why  it  diould  not  be  allowed  when  the  assured 
is  owner.  We  consider  the  law  on  this  point 
as  conclusively  settled.  As  between  the  owner 
«f  the  ship  and  the  owner  of  the  cargo,  the 
former  has  a  Hen  upon  the  cargo  for  all  the 
freight  which  becomes  due  and  payable  to  him, 
whether  it  be  a  full  or  pro  rata  freight.  But 
freii^t  is  a  charge  upon  the  cargo,  against 
which  the  underwriters  do  not,  in  any  event, 
whether  of  abandonment  with  salvage,  or  of 
pMTtial  lots,  undertake  to  indemnify  uie  owner 
of  the  cargo.  In  order  to  obtain  the  salvage, 
when  in  the  hands  of  the  diip-owner,  it  may 
become  necessanr  for  the  underwriters  to  pay 
the  amount  of  the  freight,  for  which  they  have 
a  lien,  as  it  may  to  pay  any  other  charge  creat- 
ed by  the  act  of  the  owner  of  the  cargo.  But 
this  does  not  change  the  nature  or  extent  of  the 
responsibility  of  the  underwriters.  As  between 
themselves  and  the  assured,  they  have  a  right 
to  deduct  the  amount  so  paid  from  the  loss,  or 
to  recover  it  in  any  other  manner,  as  money 
paid  for  the  use  of  the  latter.  This  doctrine 
was  expressly  held  by  the  Court  of  King's 
Bench,  in  BailUe  v.  Modiglianl,  Marshall,  Ins., 
726,  and  was  confirmed  in  the  fullest  manner 
in  this  court  in  Caze  &  Ricbaud  v.  The  Balti- 
more Insurance  Company,  7  Cranch,  358. 

It  only  remains  to  notice  an  objection  made 
to  the  form  of  the  declaration.  It  is  said  that 
there  Is  no  averment  in  the  declaration,  that 
any  preliminary  proofs  of  loss  were  offered  to 
the  company,  nor  of  any  promise  to  pay  in 
sixty  days  after  such  proofs,  according  to  tho 
terms  of  the  policy,  nor  that  any  abandonment, 
or  notice,  was  given  to  the  underwriters.  It 
was,  in  our  judgment,  wholly  unnecessary  to 
aver  the  latter  facts.  The  abandonment  and 
notice  thereof  are  but  matters  of  evidence  to 
establish  the  fact  of  a  total  loss,  which  is  ex' 
pressly  averred  in  the  declaration.  As  to  the 
other  part  of  the  objection,  it  proceeds  upon  a 
mistake  of  the  terms  of  the  declaration.  There 
is  an  express  averment,  after  the  allegation  of 
the  loss,  that  the  company,  on,  etc.,  at,  etc., 
had  notice  thereof,  and  by  means  thereof  be- 
came liable,  etc,  and  in  consideration  thereof 
S97*]  promised  *that  they  would  pay  the 
plaintiff  Uie  sum  due,  "according  to  the  tenor 
and  effect  of  the  said  policy  of  insurance."  This 
is  a  sufficient  averment  of  a  promise  to  pay  ac- 
cording to  the  stipulations  of  the  policy,  and 
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conforms  to  the  general  course  of  precedents  !n 
pleading. 

Upon  the  whole,  it  is  the  opinion  of  this  court 
that  the  judgment  of  the  court  below,  so  far  a» 
It  allowed  the  freight  of  $2,041.25  to  the  as- 
sured, is  erroneous,  and  ought  to  be  nversed; 
and  that  In  all  other  respMts,  it  ought  to  be- 
affirmed. 

Mr.  Justice  Johnson.  I  concur  with  the  court 
in  all  the  points  decided  in  this  cau8c,  except 
that  which  relates  to  freight.  On  that  it  i» 
my  impression  that  they  have  misapprehei^ed 
the  case,  the  question,  and  the  doctrine  on 
which  it  tnms.  If  so,  it  is  not  to  be  wondered 
at  if  it  should  appear  that  they  have  derided 
upon  the  authority  of  adjudications  which  havfr 
no  bearing  upon  the  case. 

The  great  disadvantage  of  Catlett'a  cause, 
arises  from  the  form  in  which  this  question  i» 
presented.  It  is  raised  in  the  adjustment  of 
this  loss*  ud  comes  up  so  confounded  and 
blended  with  other  matters,  tbat  it  may  well 
bewilder  those  who  are  more  conversant  with 
special  pleadings  than  with  mercantile  state- 
ments. To  give  this  question  a  fair  chance- 
with  a  lawyer,  it  should  have  come  up  on  an 
action  instituted  by  the  underwriters  to  recover 
of  the  ship-owner,  money  which  arose  from  thn 
proceeds  of  an  abandoned  cargo,  and  had  been 
ramitted  to  the  owner.  The  questions  on  the 
subject  of  freight  would  then  have  been  dw- 
tinctly  presented,  to  wit,  whether  the  freight 
bad  been  earned,  and  whether  the  owner  had 
not  a  ri^t  to  set  it  off  against  the  proceeds  of 
the  abandoned  cargo.  And  who  would  then 
entertain  a  doubt  upon  the  subject  T  Would 
the  ship-owner  have  been  permitted  to  pay  over 
the  pcoeecda  of  the  abandoned  cai^  to  the- 
underwriters,  and  take  his  remedy  against  the 
shipper  of  Uie  goods  t  No  one  can  imagine 
auen  a  doctrine. 

It  is  said  that  the  owner  of  the  cargo  shall 
in  no  case  throw  the  freight  upon  the  under- 
writer. But  there  are  other  interests  always 
involved  In  such  eases,  besides  those  *of  [*$9» 
owner  and  underwriter  -of  the  careo.  Tho 
ship-owner  has  his  rights,  and  is  not  bound  to 
forego  his  lien  on  the  cargo  for  the  freight,  and 
to  look  to  an  absent,  or  insolvent  owner,  or  in- 
surer, for  indemnity.  The  master  is  his  agent 
to  receive  the  freight,  as  well  as  ngent  of  the 
underwriter  to  remit  the  salvage,  and  haa  m 
right,  naj)r,  is  bound,  to  take  care  of  tlie  inter- 
ests of  his  employer. 

It  is  not,  therefore,  the  owner  of  the-  cargo 
who  throws  the  freight  upon  the  underwriter, 
but  the  owner  of  the  riiip,  in  the  fair  exercise 
of  his  unquestionable  rights.  It  is  clear,  then, 
that  the  freight  may  bo  legally  thrown  upon 
the  underwriters,  by  the  act  of  another,  evm 
in  opposition  to  tho  will  of  the  insured.  It 
must,  then,  be  ascertained,  whether  the  under- 
writer, who  has  thus  had  the  freight  thrown 
upon  him,  by  having  it  deducted  from  the  pro- 
ceeds of  the  salvage,  can  recover  it  back  froot 
the  insured.  And,  in  order  to  examine  the 
question  distinctly,  we  will  suppose  the  ease  o( 
a  payment  of  a  loss  before  the  freight  has  bem 
thus  thrown  upon  the  underwriter;  that  is,  be- 
fore the  proceeds  of  the  salvage  have  been  real- 
ized  and  remitted  to  the  ship-owner,  and  hy 
him  applied  to  his  own  freight. 

Wheat.  19. 
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And  on  wli&t  prindple  oonld  a  right  in  the 
Insurer  to  recover  back,  in  such  an  action 
against  the  insured,  be  maintained  ? 

It  must  be  recollected  tliat  I  am  here  speak- 
ing of  the  case  of  an  abandonment,  on  a  voy- 
age in  which  freight  has  been  earned.  In  eases 
of  absolute  total  loss,  no  freight  can  be  earned; 
bvt  in  that  of  a  technical  t^al  loss,  it  is  well 
known  that  freight  may  be  earned.  It  was  not 
disputed  in  the  argument,  that  freight,  in  this 
case,  was  earned;  and  the  sufficiency  of  the 
abandonment  to  cast  the  loss  upon  the  under- 
writers, is  now  decided.  It  is  true,  the  under- 
writers did  not  accept  the  abandonment,  and 
have  not,  by  any  express  act,  accented  the  sal- 
vage, but  they  are  doing  it  now  when  they  lay 
elaim  to  tlie  proceeds  of  the  salvage  remitted  to 
Oatlett.  If  they  do  not  mean  to  be  enenmbered 
witJi  the  freight,  let  them  withdraw  their  claim 
to  the  remittance,  and  Catlett  then  remains  in 
poasession  of  the  cargo,  subject  to  his  lien  for 
Ireight. 

The  case  must,  then,  be  considered  as  one  in 
which  the  'freight  is  earned,  and  both 
the  abandonment  and  salvage  accepted;  but 
th«  proeeeds  of  the  latter  remitted  to  the  ship- 
owner, and  by  him  retained  for  frei^t.  The 
question  wUl  be,  whether,  in  such  a  case,  the 
anderwriteTi  who  has  thus  1>een  compelled,  in 
effect,  to  pay  the  freight,  can  recover  it,  in  any 
tvnn  of  action,  from  the  insured  t 

What  is  the  effect  of  a  valid  abandonment  T 
The  right  here  contended  for  is,  "the  ri^t  to 
pay  tlie  freight  out  of  the  salvage."  It  la  not 
true,  in  a  sense  applicable  to  this  case^  that  the 
insnred  has  no  r^bt  to  throw  the  freight  upon 
the  insurer.  The  right  to  abandon  positively 
Implies  the  right  to  throw  the  freight  upon  the 
underwriter  indirectly.  It  is  a  right  to  charge 
him  with  a  total  loss,  and  if  he  gets  nothing 
from  the  wreck,  the  insured  has  only  as- 
serted his  rights  against  him  to  their  aeknowl- 
tigfid  extent.  It  is  a  right  to  convert  a  partial 
aettial  loas,  into  a  tachnkal  total  loss. 

Thm  b  one  technical  total  lose  familiarly 
known  to  lawyers  and  merchants,  which  oc- 
ean without  abandonment.  I  mean,  where 
the  goods  saved  are  less  in  valne  than  the 
^ight.  There  is  a  complete  analogy  between 
the  two  cases;  and,  in  the  latter  case,  it  is  ex- 
pressly adjudged,  and  so  laid  down  by  the  best 
elementary  writers,  "that  the  insured  has  a 
T^ht  to  apply  the  salvage  to  pay  the  freight  (2 
loarsb.,  688),  givins  credit  for  Uw  balance  only 
to  the  underwriter?'  2  Marsh.  619.  And  this 
is  precisely  the  right  which  Oatlett  eontends 
for  in  the  present  case. 

The  right  so  to  apply  the  salvage  results  un- 
avoidably from  the  received  and  acknowledged 
consequences  of  the  right  of  abandonment. 

Take  the  fomiliar  case  that  occurs  every  day 
in  time  of  war.  A  vessel  is  captured  an  en. 
emy;  the  insurer  on  the  cargo  hears  of  it,  ten- 
ders his  abandonment,  and  It  is  accepted  and 
paid.  Who,  at  that  period,  would  think  of 
making  a  discount  of  tbe  freight  from  the  pol- 
icy! It  has  not  been  earned;  the  insured  never 
was  liable  for  it.  But  the  ship  is  rescued  by 
her  crew,  proceeds  on  her  voyage,  arrives  in 
safety,  and  delivers  her  cargo.  Here  freight 
is  earned,  and  must  be  paid;  but  by  whomT 
Certainly  not  by  the  shipper,  for  he  is  divorced 
from  the  adventure,  and  the  goods  as  much 
•  I«.  ed. 


•the  property  of  the  underwriters  as  [•400' 
If  they  had  purchased  and  shipped  them. 

I  liave  mentioned  the  case  of  an  accepteft 
abandonment;  but  the  effect  of  a  valid  aban- 
donment is  the  same  as  if  it  had  been  accepted. 

In  the  case  at  bar,  at  what  point  of  time  did 
the  transfer  of  interest  take  place  T  Certainly  at: 
the  Instant  when  the  accident  happened.  The 
abandonment  has  the  same  effect  as  if  the 
owner  and  insurer  had  been  on  board,  and  the- 
abandonment  made  at  the  moment  the  misfor- 
tune occurred.  But  freight  had  not  then  been 
earned ;  the  liability  for  it  had  not  attached  on- 
the  insured,  and,  in  the  eye  of  the  law,  as  be- 
tween him  and  the  underwriter,  it  could  no- 
more  attach  on  him  than  if  the  cargo  had  then 

nto  the  bottom.  By  the  abandonment,  it 
I  to  him  as  if  It  had  gone  to  flie  bottom.. 
The  law  places  It  In  that  situation,  by  declar- 
ing it  a  total  loss;  and  the  language  of  the- 
books  on  this  subject  is,  "that  he  ought  not  to 
be  placed  in  a  worse  situation  than  if  the  cargo- 
had  gone  to  the  bottom."  Boyfleld  &  Brown, 
2  Str.  et  passim.  The  insured  never  incurred' 
the  liability  for  the  freight,  bat  the  under- 
writers did;  for  when  the  freight  was  earned, 
he  stood  In  the  place  of  the  Insured. 

In  arguing  to  show  that  a  liability  for  the- 
freight  never  did  attach  upon  the  insured  as- 
Iwtween  him  and  the  underwriter,  I  have  con- 
sidered the  transfer  by  abandonment  as  taking 
place  at  the  moment  of  the  accident.  But  as- 
to  the  effect  of  -the  abandonment  the  law  goes- 
further,  and  considers  the  underwriter  in  the 
light  of  the  owner  from  the  commencement  of 
the  voyage.  Marshall,  601-2.  Upon  this  prin- 
ciple it  is,  that  In  the  ease  of  a  ship  insured' 
and  abandoned,  the  underwriter  is  entitled  to< 
whatever  freight  she  may  afterwards  earn.  Lb 
the  language  of  Mr.  Marshall,  "the  insurer  be- 
comes the  legal  assignee  and  owner,  and  fronb 
that  time  he  is  liable  for  all  her  future  out- 
goings, and  consequently  entitled  to  all  her 
future  eamlnn," 

But  if  entlued  to  freight  to  be  earned  by  the- 
ship,  why  should  not  the  cargo  in  his  hands  re- 
main liable  for  freight  to  lie  afterwards  In- 
curred? Liability  in  the  one  instance  is  the- 
correlative  of  right  in  the  other.  It  is  alto- 
gether a  mistake  to  call  this  charging  tbe- 
underwriter  with  the  freight.  Tbe  propositioTv 
*aflBrmed  is,  that  the  abandonment  does  [*401 
not  disehai^  the  cai^  from  the  lien  for  th» 
freight,  to  which  it  was  subject  In  the  hands- 
of  the  insured.  Even  in  the  hands  of  the  own- 
er, this  liability  was  not  unlimited  and  un- 
conditional ;  for  If  damage  is  incurred  (by  per- 
ils of  the  aea,  not  from  internal  decay),  and; 
the  salvage  goods  will  not  pay  tbe  freight  in- 
value,  the  owner  is  not  bound  to  receive  them. 
Of  hie  interest  in  this  behalf,  he  may  jiidge  for 
himself;  it  ia  only  when  lie  does  receive  them 
that  he  must  pay.  And  this  is  precisely  the- 
altemative  which  Catlett  holds  out  to  the  un- 
derwriters. 

There  ia  a  very  strong,  and,  I  think,  con- 
clusive adjudication  on  this  subject,  to  be  found" 
in  the  third  volume  of  the  Massachusetts  Re- 
ports. It  is  the  ease  of  Fothering^m  v.  Prince,, 
p.  563,  Vol.  III. 

Wages  are  to  the  ship  what  freight  la  to  tha 
cargo;  a  contingent  liability  attaching  only  on 
the  fulflUment  of  the  contract.  In  the  case  re- 
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ferred  to,  ■.  veesel  had  been  insured  from  St. 
Ubea  to  a  port  of  discharge  in  the  United 
States.  She  was  cast  away  on  Cape  Cod,  and 
abandoned,  but  the  salvage  wai  sufficient  to 
pay  the  wages,  and  the  OToeeeds  were  remitted 
to  the  underwriters.  The  wages  were  thus 
earned,  and  the  owners  were  compelled  to  pay 
them,  and  now  brought  suit  against  the  under- 
writers, counting  as  well  for  money  had  and 
received  as  on  the  policy.  The  court  decided 
that  the  underwriters  were  bound  to  refund 
the  money  paid  for  wages  by  the  owner;  and 
the  adjudication  is  In  principle  preeisdy  what 
Is  here  contended  for  in  Iwhalf  of  the  plaintiff 
below.  Had  the  salvage  in  this  case  been  re- 
mitted to  the  underwriters,  and  Catlett  brought 
his  action  for  money  had  and  received  to  re- 
■cover  his  freight,  it  would  have  been  a  ease  on 
aD-fours  with  the  present. 

It  has  been  supposed  that  to  decide  that 
point  against  the  underwriters  would  be  to 
make  them  liable  for  two  insurances  upon  re- 
-ceiving  one  premium;  that  it  would  be  making 
them  liable  for  both  freight  and  cargo,  upon  a 
premium  received  only  on  the  cargo. 

But,  it  may  be  truly  said  that  the  inconsist- 
ency is  on  the  other  side;  the  argument  is  di- 
rectly in  point  in  favor  of  this  claim  for  freight. 
402"]  This  decision  is  not  only  making  'Cat- 
lett liable  on  the  cargo,  where  ne  was  bis  own 
insurer  for  the  freight  only,  but  is  making  him 
lose  his  freight  after  he  had  earned  it,  and  pay 
it  into  the  pockets  of  underwriters  who  had 
never  insured  it,  and  therefore  could  not  ac- 
quire it  by  abandonment. 

Suppose  another  company  had  insured  the 
freight  in  this  instance,  and  Catlett  had  ahnn- 
donedt  to  them;  can  it  be  doubted  that  if  the 
proceeds  of  the  salvage  had  been  remitted  to 
the  insurers  on  the  cargo,  the  insurers  on  the 
freight  would  have  been  entitled  to  recover  il 
■of  ttiem!  If  so,  Catlett  is  entitled  to  it,  for  he 
was  his  own  insurer  on  the  freight.  Whether 
we  consider  him  as  having  insured,  or  having 
earned  it,  his  right  is  incontestable. 

But,  it  is  supposed  that  the  cases  of  Baillie 
T.  Modigliani,  and  of  Caze  &  Richaud  v.  The 
Baltimore  Insurance  Company,  have  established 
a  contrary  doctrine.  It  appears  to  me  that  it 
Is  by  placing  too  much  confidence  in  the  gen- 
■eral  language  of  indexes  and  marginal  notes, 
and  misapprehending  the  doctrine  on  which 
this  case  turns,  that  the  mistake  arises. 

We  have  nothing  but  a  manuscript  report  of 
that  case  of  Baillie  v.  Modigliani,  and  obvious- 
ly one  for  which  the  learned  judge  by  whom 
the  decision  is  made  is  very  little  indebted  to 
his  reporter.  We  And  in  it  mass  of  correct 
principles,  thrown  together  without  order  and 
without  object, .and  which,  I  make  no  doubt, 
is  the  skeleton  of  a  very  learned  and  correct 
opinion;  and  one  which,  had  we  the  whole  of 
it,  would  have  furnished  a  ^ull  exposition  of 
the  doctrine  of  this  case  as  well  as  of  that. 
But,  as  a  decision,  the  case  of  Baillie  v.  Modig- 
liani does  not  touch  the  present  case.  For, 
in  that  case,  there  was  no  abandonment;  the 
<fcargo  was  sold  in  France,  with  the  benefit  of  the 
pro  rata  freight,  and  the  owners  wished  to 
charge  the  underwriters  with  the  freight  so 
paid,  as  a  loss  incident  to  the  capture.  The 
question  in  the  present  case  did  not  arise  there, 
and  could  not  arise  in  any  case  that  does  not 
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comprise  in  it  both  the  ingredients  of  technical 
total  loss  and  freight  earned.  That  was  a  case 
of  partial  loss,  and  what  the  judge  chose  to 
say  about  the  doctrine  of  the  case  of  a  total 
loss,  was  mere  gratis  dieta.  It  would  Im  but 
charity,  or  an  act  of  'justice  to  his  learn-[*40S 
ing,  to  suppose  that  if  he  ever  did  utter  the 
words  attributed  to  him,  to  Wit,  "in  case  of  a 
loss,  total  as  between  the  insurer  and  insured, 
with  salvage,  the  owner  may  either  take  the 
part  saved,  or  abandon,  but  in  neither  case  can 
he  throw  the  freight  upon  the  underwriters,  be- 
cause they  have  not  engaged  to  Indemnify  him 
against  it,  and  have  nothing  to  do  with  it," 
that  he  had  in  mind  the  only  sense  of  those 
words  in  which  it  was  possible  that  he  could 
be  correct,  which  was,  ''that  they  could  in  no 
case  raise  a  personal  charge  for  freight  against 
the  underwriters,  where  sufhclent  salvage  to 
pay  the  freight  had  never  come  to  their  hands.** 
.  In  any  other  sense,  every  merciiaut  on  the 
exchange  of  London  could  have  told  his  lord- 
ship that  he  was  incorrect.  To  have  obtained 
from  the  learned  judge  a  decision  applicable  to 
the  present  cause,  uie  question  should  have 
been  propounded  to  him  as  applicable  to  a  case 
of  technical  total  loss,  with  salvage  sufficient 
to  cover  the  freight.  The  answer  would  then 
have  been  rendered  in  the  language  of  the 
books,  a  language  on  this  subject  equally  that 
of  lawyers,  merchants  and  insurers,  ''where 
freight  is  earned,  the  insured,  in  the  case  pro* 
pounded,  has  a  right  to  apply  the  salvage  to 
the  payment  of  freight;"  which  is,  in  so  many 
words,  what  Catlett  contends  for  in  the  present 
cause. 

I  have  reasoned  all  along  on  the  assumption 
that  it  makes  no  difference  in  principle  whether 
the  vessel  and  cargo  be  owned  by  the  same  in- 
dividual, or  by  different  persons.  I  consider 
it  unquestionable,  and  even  conceded;  and,  in- 
deed, where  the  cargo  is  insured,  and  the  ves- 
sel not,  after  abandonment,  the  underwriter  is, 
in  the  eye  of  the  law,  an  owner  ab  origine,  of 
the  cargo,  and  so  distinct  from  the  ship-owner. 
In  the  case  of  Caze  &.  Richaud  v.  The  Balti- 
more Insurance  Company,  7  Craneh's  Rep.  358, 
the  counsel  attempted  to  draw  a  distinction, 
but  the  court  did  not  listen  to  it,  and  in  their 
decision  obviously  consider  it  as  immaterial  to 
the  question  before  them. 

The  case  of  Caze  v.  Richaud  is  that  which  is 
relied  on  as  most  fatal  to  the  claim  of  freight 
in  the  present  cause;  but  to  me  it  appears  as 
plain  as  an  axiom,  that  the  court  have  them- 
selves made  it  a  different  case,  and  adjudged 
*it  to  be  no  authority  against  the  pres-  [*404 
ent  claim.  No  one  pretends  that  Catlett  could 
have  retained  for  freight  if  no  freight  had  been 
earned.  But  this  is  the  express  decision  of  the 
court  in  the  ease  of  Caze  &  Richaud;  and  If 
there  was  no  freight  due,  of  what  consequence 
to  the  decision  was  it  to  say  "that  it  was  no 
lien  upon  the  cargo,"  or  that  "the  underwriters 
could  not  be  made  to  pay  the  freight?"  The 
proposition  was  equally  true  of  the  most  indif- 
ferent person.  It  is  of  no  eonsequenoe  as  to  the 
hearing  of  that  decision  npoo  this  case,  to  In- 
quire whether  the  court  were  right  or  wrong 
in  deciding  that  no  freight  was  earned.  In  so 
deciding,  they  have  m^e  It  a  different  case 
from  this  in  an  indispensable  circumstance, 
the  earning  of  freight;  and  plainly  shown  that 
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ther  could  not  have  had  in  contemplation  to 
<lecide  a  case  in  which  freight  had  been  earned, 
which  is  the  present  case.  I  believe,  myself, 
that  we  were  wrong  in  every  line  of  that 
•deciaion;  that  it  will  not  stand  the  test  of  com- 
mercial law  in  any  one  of  the  three  proposi- 
tions that  it  taya  down. 

The  case  was  tbis:  A  vessel  and  cargo  be- 
longing to  the  same  owner  sailed  from  Bor- 
'deaux  for  this  country.  The  cargo  was  insured, 
tV  vessel  and  freight  not.  Oa  her  voyage, 
there  being  war  between  Great  Britain  and 
France,  she  waa  captured  and  carried  into  Hal- 
ifax, having  then  crossed  the  Atlantic  and  gone 
three-fourths  of  the  way  on  her  course  to  her 
port  of  destination.  The  cargo  was  abandoned, 
and  vessel  and  cargo  both  condemned;  but  on 
«n  appeal  the  condemnation  was  reversed  as  to 
both.  It  is  mentioned  io  the  report  that  there 
waa  no  appeal  "as  to  the  freight;"  but  the 
•ease  is  defective  in  showing  whether  separate 
claims  were  filed  for  ship  and  cargo,  or  the 
two  included  in  a  joint  claim  by  the  owner.  If 
joint,  the  question  of  freight  could  not  have 
arisen.  But  if,  as  seems  probable  from  the 
proceeds  of  the  cargo  passing  into  the  hands 
•of  the  underwriters,  the  claims  were  several, 
then  a  question  may  be  raised  whether  the 
plaintiff  was  not  concluded  by  his  acquiescence 
in  a  judicial  deciaion  of  a  competent  tribunal 
against  the  claim  to  freight.  Tnis  woidd  have 
aostained  the  judgment  against  him  in  this 
•court  had  there  been  no  other  obatacte  to  his 
recovering. 

405"]  *As  the  abandonment  was  accepted, 
and  the  sum  insured  paid,  the  proceeds  of  the 
<argo  got  into  the  hands  of  the  underwriters, 
and  that  suit  was  instituted  for  money  had  and 
received  to  the  use  of  the  ship-owner.  Had  he 
preferred  this  claim  a^inat  the  proceeds  of 
the  cargo,  while  lying  in  the  registry  of  the 
British  admiralty,  there  cannot  be  a  doubt  that 
it  would  have  been  adjudged  to  him  in  the  dis- 
tribution of  the  money  among  the  aeveral 
•claimants. 

The  three  propositions  which  the  opinion  af- 
firms in  the  case  of  Caze  &  Richaud,  are, 

L.That  under  no  drcumstanoes  can  the  In- 
«iiTed  throw  the  freight  upon  the  underwriters, 
trea  by  alMuidonment, 

2.  That  no  frei^t,  even  pro  rata,  was  earned 
in  that  cause. 

3.  That  the  lien  of  the  owner  on  the  cargo 
for  his  freight  could  not  affect  the  question. 

On  the  first  point,  no  one  will  pretend  to 
maintain  the  affirmative  as  a  general  proposi- 
tion. Losses  are  either  total,  partial,  or  technic- 
Ally  total.  Upon  an  actniU  total  loss  no  ques- 
tion of  freight  can  ever  arise,  for  there  is  no 
freight  earned.  In  the  case  of  partial  loss,  it 
is  never  admitted  in  adjustments;  and  this  is 
the  full  import  of  the  decision  in  Baillie  v. 
Modigliani,  and  in  the  case  of  Gibson  v.  The 
Philadelphia  Insurance  Company,  and  some 
others.  It  is  a  charge  payable  after  the  arrival 
of  goods  at  their  port  of  destination,  and  there- 
fore never  admitted  into  an  adjustment  of  a 
partial  loss.  The  cases  of  technical  total  loss 
are  of  two  kinds,  as  has  been  before  noticed; 
the  one  with,  the  other  without  abandonment. 
It  is  not  contended  that,  even  in  these,  the  in- 
sared  can  throw  the  freight  upon  the  under- ' 
■writers  otherwise  than  incidentally  by  abandon- 
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ment.  It  has  been  shown  that  this  is  not  the 
principle  at  all  upon  which  the  doctrine  insisted 
on  by  Catlett  rests,  and  may  therefore  be  safe- 
ly conceded  to  the  case  of  Modigliani,  and  all 
others  in  which  these  dicta  are  to  be  found. 
The  principle  is,  *^at  the  owner  cannot,  by  his 
abandonment,  devest  the  lien  which  the  ship- 
owner has  in  the  goods  abandoned."  That  the 
underwriter  takes  the  cargo  cum  onere — a  rule 
which  is  held  sacred  even  against  hostile  cap- 
ture. The  Der  Mohr  in  3  and  5  Robinson.  The 
law  is,  that  the  master  is  not  bound  to  part 
*with  his  cargo,  and  fails  io  his  duty  [*40G 
If  he  does,  until  his  freight  fa  paid.  Why 
should  he  be  so  bound  any  more  in  the  case  of 
the  transfer  by  abandonment  than  in  any  other 
transfer?  In  that  class  of  technical  total  losses 
which  arises  where  the  freight  incurred  exceeds 
the  value  of  the  thing  saved,  it  is  expressly 
decided  that  the  right  to  apply  the  salvage  to 
the  freight  exists;  and  it  is  impossible  to  draw 
a  distinction  between  tliat  class  of  cases  and 
the  cases  of  technical  total  loss  prodneed  by 
abandonment. 

The  fall  latitude  of  the  assertion,  therefore, 
that  the  insured  cannot  throw  the  freight  upon 
the  insurer,  may  be  conceded  without  affecting 
the  right  of  the  party  to  freight  in  the  present 
case.  The  rule  is  rightly  laid  down,  out  its 
application  is  mistaken. 

The  same  observations  dispose  of  the  third 
position  assamed  by  the  court  in  Caze  &,  Rich- 
aud, since  it  must  be  obvious  that  the  lien  of 
the  ship-owner  on  the  cargo  is  all-important  to 
the  question.  Hie  right  to  apply  the  salvage 
to  the  freight  grows  out  of  the  right  of  the 
master  to  bold  the  cargo  for  the  freight,  what- 
ever change  of  interest  may  be  produced  in  it 
by  the  act  of  the  owners  of  the  cargo. 

The  consideration  of  the  second  proposition 
of  the  conrt  in  Case  &  Richaud's  case  is  not 
material  to  this  cause,  any  further  than  it 
shows  that  they  considered  Uienuelves  as  de- 
ciding a  case  the  very  reverse  of  the  present. 

Yet  so  convinced  am  I  that  the  decision 
there  made  against  a  pro  rata  freight  was  a 
hasty  decision,  that  I  will  conclude  with  ex- 
pressing a  hope  that,  if  ever  the  subject  should 
again  come  before  this  court,  it  will  pause  and 
examine  the  doctrine  without  prejudice  from 
that  dedsion,  since  it  is  one  which  involves 
principles  of  great  interest  to  the  mercantile 
world,  and  on  which.  I  will  undertake  to  say, 
if  ever  that  case  should  be  reviewed,  there  will 
be  found  a  vast  deal  of  learning  and  authority 
against  the  decision,  and  very  uttle  to  sustain 
it. 

In  the  very  case  which  the  court  profess  to 
decide — the  case  of  Baillie  v.  Modigliani — the 
same  pro  rata  charge  was  paid  and  acquiesced 
in  by  the  court  and  the  bar.  without  a  question. 

•Upon  the  Whole,  I  never  was  clear-  [*407 
er  in  any  opinion  in  my  life  tiuu  that  the  de- 
cision now  rendered  against  the  allowance  of 
freight  in  this  adjustment  is  not  to  be  sustained 
by  either  principle  or  authority. 

[After  the  opinion  of  the  court  was  delivered 
in  this  case,  the  parties  ascertained  that  the 
auditor's  report  was  incorrect  (by  the  disallow- 
ance of  the  freight)  in  some  other  respects,  and 
required  a  different  adjustment;  and  applica- 
tion waa  accordingly  made  for  a  heaziog  upon 
48  ^  M» 
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thMe  pointa.  The  following  additional  opinion 
wai  lubsequently  deliTer«d  hj  the  court:] 

Ur.  Jnstloe  Stoty*  In  coniequenee  the 
former  opinion  defiT«r«d  in  this  cause,  the 
parties  have  found  it  necessary  to  re-adjust  the 
auditor's  report  in  several  particulars  not  sug- 

Ssted  at  the  former  argument.  Indeed,  upon 
at  argument  the  parties  assumed  that  the  re- 
port was  perfectly  correct  except  as  to  the  item 
of  freight.  We  have  examined  the  report  and 
are  satisfied  that  tits  original  plaintiff  is  enti- 
tled to  recover  the  smn  of  $6,626.18,  with  in- 
terest from  the  14th  of  October,  1822,  which 
Is  the  reradue  of  the  sum  of  $10,000  insured  by 
the  companpr,  deducting  the  premium  note  and 
the  proportion  of  salvage  belonging  to  the  un- 
derwriters, which  has  been  received  by  the  orig- 
inal plaintiff;  and  the  judgment  of  the  Cir- 
cuit  Court  is  to  be  reformed  accordingly. 

Judgment.— This  cause  came  on,  etc.  On 
oonsideration  whereof,  it  is  ordered  and  ad- 
judged by  the  court  that  there  is  error  in  so 
much  of  the  judgment  as  allowed  to  the  said 
Catlett,  as  freight  to  be  deducted  from  the  sal- 
vage, the  sum  of  two  thousand  and  forty-one 
dollars  and  twenty-five  cents.  And  it  is  fturther 
ordered  and  adjudged  that  upon  the  reforma- 
tion of  the  auditor's  report,  required  by  the 
disallowanoe  of  the  freight  aforesaid  and  other- 
wise, there  is  now  due  and  payable  to  the  said 
Catlett  the  sum  of  $6,626.18,  together  with  in- 
terest thereon  from  the  14th  of  October,  1822, 
the  said  sum  being  the  balance  of  the  sum  of 
408*]  $10,000  insured,  after  'deducting  the 
amount  of  the  premium  due  tm  the  policy, 
viz.,  $376,  and  also  the  proportion  of  the  sal- 
vage belon^ng  to  the  said  Columbifin  Insur- 
ance Company,  viz.,  $2,997.82,  received  by  the 
said  Catlett;  and  that  the  judgment  of  the 
Circuit  Court,  to  the  amount  of  the  said  sum 
of  $6,626.18,  and  interest  thereon  from  the 
14th  of  October,  1822,  be,  and  hereby  is  af- 
firmed ;  and  as  to  the  residue  of  the  said  judg- 
ment, be,  and  hereby  is  reversed;  and  the  catisa 
is  to  be  remanded  to  the  said  Circuit  Court, 
witii  directions  to  enter  judgment  for  the  said 
Catlett  accordingly;  the  parties  in  the  court  be- 
low to  be  at  liberty  to  open  the  auditor's  report 
so  far  OS  respects  the  item  for  $480,  the  pro- 
ceeds of  the  doubloons,  and  the  item  for  $710.- 
37  paid  over  to  Captain  M'Knight;  and  the 
judgment  to  be  varied  by  the  Circuit  Court  as 
these  items  may  be  found  for  either  party;  ex- 
ecution, however,  to  be  granted  Immediately 
for  the  balance  of  the  judgment,  deducting 
the  Mid  sum  of  $719;t7. 


[Insurance.] 

THE   GENERAIj   interest  INSURANCE 
COMPANY,  Plaintiffs  In  Error, 
v. 

RUGOLES,  Defendant  In  Error. 

Where  an  Insorance  was  effected  after  a  loss  ha^ 
happened,  tbongb  nnknown  to  the  assured,  the 
mSBter  having  omitted  to  commuslcate  Informa- 
tion to  the  owner,  and  having  expressed  his  inten- 
tion not  to  write  to  the  owner,  and  taken  measures 
to  prevent  the  (act  of  the  loss  being  known,  for  the 
avowed  purpose  of  enabling  the  owner  to  effect 
Insurance,  In  consequence  of  which  information  of 
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the  to«B  had  not  reached  thepartlea  at  the  time  tha 
poUcj  was  underwritten :  Held,  that  the  owner 
having  acted  with  good  faith,  was  not  precluded 
from  a  recoverj  np<m  the  policr  on  account  <d  Uk 
traodulent  mlsconanet  of  the  master. 

•rp  HIS  cause  was  argued  by  Mr.  D.  [•40» 
L  B.  Ogden  and  Mr.  Wheaton  for  the  plain- 
tiffs in  error,*  and  by  Mr.  Webster  and  Mr. 
Bliss  for  the  defendant  In  error. 

Mr.  Justice  Thompson  delivered  the  opinion 
of  the  court: 

This  is  an  action  on  a  policy  of  Insnrance, 
bearing  date  the  9th  of  February,  1824,  for 
$3,000,  on  the  sloop  Harriet,  lost  or  not  lost,  at 
and  from  Newport,  Rhode  Island,  to,  at,  and 
from ,  all  ports  and  places  to  which  she  may 
proceed  in  the  United  States,  during  the  tenn 
of  six  moirths,  beginning  on  the  12th  of  Janu- 
arjr,  1824.  And  also,  $600  property  on  board 
said  sloop,  at  and  from  Newport  to  Charleston, 
or  Savannah,  or  both.  The  stoop,  whilst  pro- 
ceeding on  her  voyage,  and  within  the  term  of 
six  months,  to  wit,  on  the  19th  of  January,  was 
wrecked  on  Cape  Hatteras,  and  both  vessel 
and  car^o  wholly  lost.  An  abandonment  wss, 
in  due  time,  made,  and  a  total  loss  claimed. 

The  case  comes  before  this  court  upon  a  bill 
of  exceptions  taken  to  the  directions  given  by 
the  Circuit  Court  for  the  district  of  Massachu- 
setts, to  the  jury,  nptm  the  law  of  the  ease. 

The  loss,  it  will  be  seen,  happened  on  the 
l9th  of  January,  and  the  policy  was  not  effected 
until  the  9th  of  February.  And  the  question 
upon  the  trial  turned  upon  the  legal  effect  and 
operation  of  the  misconduct  of  the  master  after 
the  loss  occurred.  It  was  proved  that  the 
master,  immediately  after  tlie  loss,  for  the  pur- 

Eose,  and  with  the  design,  that  the  owner,  not 
earing  of  the  loss  of  the  vessel,  might  effect 
insurance  thereon,  did  express  his  intention 
not  to  write  to  the  owner,  and  took  measures  to 
prevent  the  fact  of  the  loss  being  known ;  and 
that,  by  the  conduct  of  the  master  in  this  par- 
ticular, and  in  consequence  of  the  measures 
adopted  by  him  to  suppress  intelligence  of  the 
loBS,  Icnowtedge  thereof  had  not  reached  the 
parties  at  the  time  the  policy  was  nnderwritten 
*Upon  these  facts  the  court  instructed  [*410 
the  jury,  that  although  it  waa  the  duty  of  the 
master  to  give  information  of  the  loss  to  his 
owner  as  soon  as  he  reasonably  oould,  yet  that, 
in  the  present  case,  when  there  had  been  an 
abandonment  in  due  time  for  a  loss  really  total, 
if  the  owner,  at  the  time  of  procuring  the  in- 
surance, had  no  knowled^  of  the  Toss,  but 
acted  with  entire  good  faith,  he  was  not  pre- 
cluded from  a  recovery.  Nor  was  the  poli» 
void  by  the  omission'  of  the  master  to  communi- 
cate the  information;  or  by  his  acts,  in  sup- 
pressing intelligence  of  the  loss,  although  such 
omission  and  acts  were  willful,  and  resulted 
from  the  fraudulent  design  to  enable  the  owner 
to  make  insurance  after  the  loss;  the  owner 
himself  not  being  conusant  of  such  acts  and 
design  at  the  time  of  procuring  the  insurance. 

And,  under  this  direction,  a  verdict  was  found 
for  the  plaintiff  for  a  total  loss. 

The  statement  of  the  ease  admits  fraudulent 
misconduct  on  the  part  of  the  master,  by  reason 
whereof  the  policy  was  effected  before  any 

1.— Park.  Ins.  209.  320:  1  Term  Rep.  12:  1 
Hauls  ft  aelw.  85 ;  B  lobns.  Sep.  82 ;  Fblll.  Ina.  82, 
97. 

—        Wbeat.  la. 
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knowledge  of  the  loss  reached  the  assured*  or 
the  tmderwiiters;  but  that  the  assured  was  en- 
tirely iffnorant  of  this  misconduct  in  the  nuis- 
ter;  and  that,  on  his  part,  there  was  the  most 
perfect  good  faith  in  procuring  the  policy.  Here, 
then,  is  a  loss  thrown  upon  one  of  two  inno- 
cent parties;  and  the  question  is,  by  which  is  it 
to  be  borne  T  The  determination  of  this  ques- 
tion must  depend,  in  a  great  measure,  if  not 
entfa«ly,  upon  the  relation  ui  which  the  master 
stood  to  the  respective  parties  when  this  mis- 
conduct  occurred.  If  the  loss  of  the  vessel  had 
been  occasioned  by  any  misconduct  of  the  mas- 
ter short  of  barratry,  whilst  in  the  prosecution 
of  the  voyage,  and  before  the  loss  happened,  or 
if,  at  the  time  this  misconduct  is  alleged  against 
him,  he  was  the  exclusive  agent  of  the  owner 
for  any  purposes  connected  with  procuring  the 
Insnmice,  tiie  owner  must  bear  the  loss.  But 
if,  after  the  loss,  the  agency  of  the  master 
ceased,  and  was  at  an  end,  or  if  he,  tn  Judg- 
ment of  law,  became  the  agent  of  the  under- 
writers, his  misconduct  cannot  be  chargeable  to 
the  assured. 

The  researches  of  counsel  have  not  furnished 
the  court  with  any  adjudged  cases  either  in  the 
English  or  American  courts,  which  seem  to 
have  decided  this  question.  Some  have  been 
411*]  'referred  to,  which  have  been  urged 
as  having  a  strong  bearing  upon  the  point,  but 
which,  on  examination,  will  be  found  distin- 
guishable in  some  material  facts  and  circum- 
Btances. 

The  precise  point,  therefore,  now  before  the 
court,  may  be  considered  new,  but  we  appre- 
hend is  to  be  governed  by  the  application  of 

Erinciples  understood  to  be  well  settled  in  the 
LW  of  insurance. 

It  is  importenl  to  understand  with  precision 
and  accuracy,  the  relation  in  which  the  master 
stood  to  the  owner  of  the  vessel,  at  the  time 
when  he  wr-s  guilty  of  the  fraud  and  miscon- 
•duct  imputed  to  him.  It  was  after  the  loss  oc- 
curred, and  at  a  time  when  there  had  been  n 
total  destruction  of  the  subject  insured,  over 
which  the  master's  agency  had  extended. 

The  case  has  been  argued  on  the  part  of  the 
underwriters,  as  if  the  agency  growing  out  of 
the  relation  of  master  and  owner  of  the  vessel, 
existed  at  this  time;  and  that  the  assured  was 
responsible  for  all  consequences  arising  from 
the  misconduct  of  the  master;  and  that  the  law 
would  presume,  that  whatever  was  known  to 
the  master,  must  be  considered  as  impliedly 
known  to  the  owner.  These  propositions  may  be 
true,  when  applied  to  a  etate  of  facts  proper- 
ly admitting  of  such  application;  but  cannot 
be  true  to  the  extent  to  which  they  have  been 
urged  in  the  present  case.  If  the  owner  is  pre- 
sumed to  know  whatever  is  known  to  the  mas- 
ter, there  could  be  no  valid  policy  effected  upon 
a  Touel,  after  she  was,  in  point  of  fact,  lost. 
Such  loss  must  be  known  to  the  master;  and 
if  it  follows,  u  a  legal  conclusion,  that  it  is 
known  to  tiie  owner,  the  policy  would  be  void. 
Nor  upon  this  doctrine,  could  there  ever  be  any 
Insurance  i^ainst  barratry  or  any  other  mis- 
conduct of  the  master;  for  his  own  acts  must 
necessarily  be  known  to  himself.  And,  indeed, 
the  principle  pressed  thus  far,  would  render  it 
impracticable  ever  to  have  any  guarantee 
whatever  against  the  fraud  or  misconduct  of 
an  agent,  any  more  than  against  that  of  the 
•  I«.  ed.  . 


f rindpal  himself.  The  knowledge  of  the  agent, 
herefore,  with  respect  to  the  fact  of  loss,  can- 
not affect  the  insurance;  nor  could  the  knowl- 
edge of  the  owner  himself,  with  respect  to  audi 
loss,  affect  the  insurance  in  all  *caees.  [*413 
Suppose  the  owner  should  Iiimaelf  be  the  mas- 
ter, or  be  on  board,  having  left  orders  with  an 
agent  to  procure  insurance  in  a  given  time,  un- 
less he  should  hear  from  him,  or  have  infor- 
mation of  the  arrival  of  the  vessel  at  her  port 
of  destination;  and  the  vessel  should  be  lost 
the  day  before  the  policy  was  underwritten,  and 
at  a  distance  that  rendered  it  impossible  that 
information  thereof  could  reach  the  agent, 
would  such  a  policy  be  void?  No  one  could 
certainly  maintain  such  a  proposition.  And 
it  is  by  no  means  an  unfrequent  practice  to 
obtain  insurance  in  this  way.  It  is  not,  there- 
fore, true  as  «  universal  rule,  that  ei^ier  the 
fact  of  loss,  or  the  knowledge  of  such  fact 
by  the  agent  or  the  principal,  at  the  time  the 
policy  is  procured,  will  vacate  it.  But  such 
knowledge  must  be  brought  home  to  some  of 
the  parties  or  agents  connected  with  the  busi- 
ness of  procuring  the  insurance;  and  then  the 
rule  properly  applies,  which  puts  the  principal 
in  place  of  the  agent,  and  makes  him  responsi- 
ble for  his  acts.  There  ii,  then,  the  relation  of 
principal  and  agent  in  the  subject-matter  of 
the  contract.  But  the  master,  in  his  character 
as  master,  baa  no  anthorify  to  procure  Insnr* 
ance,  nor  is  he  in  any  sense  an  agent  for  such 
purpose,  or  in  any  way  connected  with  it.  There 
may,  undoubtedly,  be  superadded  to  his  pow- 
ers and  duties  as  master,  an  agency  in  other 
matters,  to  effect  insurance  or  any  other  law- 
ful business;  but  in  his  appropriate  character 
of  master,  the  law  considers  him  an  agent  only 
for  the  navigation  of  the  vessel,  and  tn  such 
matters  as  are  connected  with,  and  incident  to, 
such  employment.  And  when  the  books  speak 
of  the  master's  being  agent  .if  the  owner,  they 
are  to  be  understood  in  this  sense.  He  is  not 
to  be  considered  as  the  general  agent  of  the 
owner  for  all  purp<»e8  whatsoever,  that  may 
have  connection  with  the  voyage.  He  is  a  spe- 
cial agent  for  navigating  the  vessel,  and  can 
neither  bind  nor  prejudice  his  principal,  by  any 
act  not  coming  property  within  the  scope  and 
object  of  such  employment.  Unless  the  powers 
of  agents  are  thus  limited,  no  man  could  be 
safe  in  the  transaction  of  any  business  through 
the  agency  of  another.  The  master,  in  his  char- 
acter as  such,  bad  certainly  no  authority  to  pro- 
cure insurance.  He  eould^  not  bind  the  owner 
by  such  a  contract;  and  if  he  could  not,  why 
should  his  *acts,  totally  unconnected  [*41S 
with  the  business  of  procuring  the  insurance, 
render  void  a  contract  entered  into  in  good  faith 
in  all  parties  having  any  concern  in  the  trans- 
action T  It  is  a  general  rule,  applicable  to  agen- 
cies of  every  description,  that  the  agent  can- 
not bind  his  principal  except  in  matters  com- 
ing within  the  scope  of  his  authority;  and  this 
rule  applies  particularly  to  the  master  and  own- 
er of  a  vessel,  and  is  construed  with  consider- 
able strictness.  Thus,  in  the  case  of  Boucher 
V.  Lawson.  Cas.  Temp.  Hardwicke,  p.  85,  and 
Abbott,  110,  the  action  was  against  the  owner 
of  a  ship,  for  goods  lost  by  the  carelessness 
of  the  master;  and  judgment  was  given  for  the 
defendant,  because  It  did  not  appear  that  the 
ship  waa  usu^lj  employed  in  carrying  gooda 
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for  hire.   For  Lord  Hardwlcke  satd,  '^o  man 

eonid  Bay  that  the  master,  by  taking  in  goods 
nf  his  own  head,  could  make  the  owners  liable." 

It  is  a  little  difficult  to  perceive  bow  in  any 
legal  sense  the  relation  of  principal  and  agent 
could  exist,  at  the  time  when  the  miscondu^  of 
the  master  ts  alleged  to  have  taken  place.  So 
far  as  he  was  agent  for  navigating  the  vessel,  it 
had  terminated  by  the  absolute  destmctioa  of 
the  subject.  The  agency  would  seem  to  have 
ceased  from  necessity.  There  was  nothing 
upon  which  it  could  act.  Had  there  not  been 
a  total  loss  of  the  vessel,  there  would  have  re- 
mained a  duty  and  legal  obligation,  on  the  part 
of  the  master,  to  use  his  best  exertions  to  save 
what  he  could  from  the  wreck.  But  when  the 
subject-master  of  the  agency  becomes  extinct, 
it  i»  not  easy  to  anderstand  how,  in  any  just 
sense,  the  agency  can  be  said  to  survive.  There 
might  be  a  moral  duty  resting  on  the  master  to 
communicate  information  of  the  loss  to  his 
owner.  But  how  could  there  have  been  any 
legal  obligation  binding  upon  him  to  do  it.  The 
information  could  neither  benefit  nor  prejudice 
the  owner.  It  is  a  general  rule  of  law,  that  if 
an  injury  arises  to  a  principal,  in  consequence 
of  the  misconduct  of  his  agent^  an  action  may 
be  sustained  against  him  for  the  damage.  Gould 
an  action  in  this  case  be  sustained  by  the  owner 
against  the  master  for  not  giving  him  informa- 
tion of  the  loss?  and  if  not,  it  would  seem  to 
follow  aa  a  necessary  consequence,  that  the 
owner  could  not  be  prejudiced  by  his  acts. 
414*]  *But  suppose  the  agency  of  the  mas- 
ter not  to  have  terminated,  out  that,  in  judg- 
ment of  law,  he  was  the  agent  of  some  one. 
The  qnesUon  recurs,  whose  agent  waa  bet  The 
answer  cannot  fidmit  of  a  doubt.  If  agent  at 
all,  he  waa,  by  operation  of  law,  the  agent  of 
the  underwriters. 

The  policy,  taking  the  risk  on  the  vessel  and 
cargo,  lost  or  r.ui  lost,  although  effected  after 
the  loss  happened,  related  back;  and  by  the 
abandonment,  the  underwriters  were  substi- 
tuted in  the  place  of  the  asstured;  and  the  nuu- 
ter,  although  the  agent  of  the  owner  until  the 
loss  occurred,  became,  upon  .the  abandonment, 
the  agent  of  the  underwriters.  The  law  upon 
this  subject  is  well  settled,  where  there  is  only 
a  technical  total  loss,  and  any  part  of  the  sub- 
ject insured  remains.  The  interest  in  the  sal- 
vage, whatever  it  may  be,  becomes  transferred 
to  the  underwriters,  and  the  agency  is,  of 
course,  transferred  with  the  subject;  and  the 
agent,  thereafter,  becomes  responsible  to  the 
underwriters  for  the  faithful  discharge  of  his 
trust.  No  action  could  be  sustained  against  him 
by  the  assured  for  the  proceeds,  or  any  miscon- 
duct in  the  management  thereof.  This  is  not 
only  the  settled  rule  of  law,  but  a  contrary  doc- 
trine would  involve  the  greatest  absurdity.  It 
would  be  placing  the  absolute  interest  in  the 
property  in  one  party,  and  making  the  agent 
suicountable  for  its  management  to  another.  No 
action  could  be  sustained  by  the  assured,  for 
the  plain  reason  that  he  would  have  no  interest 
in  the  subject  of  the  agency. 

And  if  such  would  be  the  effect  of  an  aban- 
donment in  case  of  a  technical  total  loss,  there 
can  be  no  good  reason  assigned  why  the  rule 
should  not  be  applied  to  a  loss  really  total,  so 
far  aa  to  transfer  whatever  agency  could  re- 
main. So  thati  whether  the  agency  terminated 
«7C 


1^  the  total  deatmctfon  of  the  subject,  or  was 

transferred  by  the  abandonment  to  the  under- 
writers, the  misconduct  of  the  master  could 
not  prejudice  the  rights  of  the  owner.  The 
connection  of  principal  and  agent  was  dissolved, 
and  they  stood  towards  each  other  aa  mere 
strangers,  so  far  as  any  legal  responsibility 
could  be  involved  in  the  conduct  of  the  master. 
Snoh  we  apprehmd  to  be  the  result  of  the  ap- 

Jilication  of  well-settled  principles  of  law  to  the 
acts  and  circumstances  pr»ented  by  the  bill  of 
"exceptions,  in  the  absence  of  any  an-  [*41B 
thority  to  govern  the  case. 

We  will  proceed,  then,  briefly  to  notice  the 
cases  that  have  been  supposed  to  have  a  bearing 
upon  this  question  favorable  to  the  ondeT- 
writers. 

In  Fitsherbert  t.  Ibther,  1  Term  B^.  U, 
the  fraud  or  concealment  relied  upon  to  avtnd 
the  policy  was,  that  one  Thomas,  who,  on  the 
16th  of  September,  and  before  the  loss  hap- 
pened, had  written  a  letter  to  the  agent  of  the 
assured,  and  put  it  in  the  post-oftice,  but  the 
mail  did  not  leave  the  place  until  the  afternoon 
of  the  next  day,  before  which  time,  and  on  the 
morning  of  the  17th,  he  knew  of  the  loss,  but 
did  not  withdraw  his  letter  from  the  poat-offiee, 
or  write  another  giving  information  of  the  loss. 
Here  waa,  then,  a  palpable  case  of  noss  nwli- 
gence,  if  Thomas  was  to  be  eonudered  the 
agent  of  the  assured;  and,  that  he  was,  appears 
not  only  to  have  been  assumed  by  the  whole 
court,  but  the  conclusion  is  fully  warranted  by 
the  facts  in  the  case.  The  assured,  in  his  letter 
to  Fisher,  who  procured  the  insurance,  directed 
him  to  procure  it  on  receiving  the  bills  of  lad- 
ing; which  bills,  it  appears  fr<nn  the  case,  were 
to  be  sent  to  him  by  Thomas.  The  letter  and 
information  from  Thomas  waa  therefore  made 
the  foundation  of  the  insurance,  and  the  as- 
sured adopted  Thomas  as  his  agent,  bpr  direct- 
ing Fuller  to  procure  insurance  on  receiving  the 
bins  of  lading  from  him.  It  was,  therefore, 
a  case  of  concealment,  or  misrepresentation,  1^ 
one  who  stood  in  the  relation  of  agent  of  the 
assured,  in  the  subject-matter  of  the  contract, 
and  whose  information  lay  at  the  foundatioa 
of  it. 

The  case  of  Stewart  v.  Dunlop,  A  Brown. 
Pari.  Cas.  and  Park,  320,  decided  in  the  House 
of  Lords,  is  very  imperfectly  reported,  the  rea- 
sons of  the  judgment,  and  the  ground  on  whieh 
the  decision  rested,  not  appearing  in  any  re- 
port of  the  case.  Enough,  however,  is  shown, 
from  the  statement  of  facts,  to  pnt  the  dednm 
upon  the  plain  ground  that  the  policy  was  pro- 
cured by  an  agent  of  the  assured  expressly  in- 
structed by  him  to  obtain  the  insurance;  be, 
the  agent,  having  grounds  to  suspect  a  loss 
of  the  ship,  which  grounds  were  not  eommani- 
cated  to  the  underwriter;  and,  besides  this, 
there  was  enough  to  afford  strong  suspidon 
that  "the  assure  himself  knew  of  the  [*4l* 
loss.  The  men  who  arrived  at  Greenock,  know- 
ing of  the  loss,  communicated  the  information 
to  the  friend'  and  intimate  acquaintance  of 
the  assured,  who  desired  it  might  be  concealed. 
The  same  day  this  friend  held  a  conversation 
with  the  clerk  of  the  assured,  and  asked  him 
if  he  knew  whether  there  waa  any  insurance 
upon  the  vessel,  and  if  there  waa  any  account 
of  her;  and,  after  this,  the  assured  directed 
this  clerk  to  write  to  get  insurance.  The  esss 
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vas  open  to  strong  suspicion,  that  the  friend 
of  thi;  assured  had  communicated  to  him  the  in- 
formatiou  he  had  received  of  the  loss,  which 
would  have  been  a  plain  ground  for  declaring 
the  policy  void.  But  if  such  a  conclusion  is  not 
fairly  warranted,  there  was  enough  communi- 
eated  to  the  cleric  to  lead  him  to  suspect  a  loss 
Iiad  happened ;  and  he  being  the  agent  employed 
to  procure  the  insurance,  his  principal  was  prop- 
erly chargeable  with  all  the  information  he 
had  in  relation  to  the  loss. 

The  case  of  Andrews  &,  Boerum  v.  The  Ma- 
rble Iiunranee  Company,  9  Johns.  Rep.  32, 
does  sot  seem  to  have  much  bearing  upon  this 
point.  The  decision  turned  upon  a  question 
of  fact,  whether  there  was  such  gross  negli- 
gence, or  constructive  fraud,  as  to  vacate  the 
policy.  There  was  no  question  of  agency  in- 
volved in  the  decision.  The  master  of  the  ves- 
sel was  part  owner,  and  one  of  the  insured,  and 
there  was  no  point  raised  as  to  his  legal  obli- 
satioit  to  use  ordinary  diligenee  in  giTfnff  In- 
formation of  the  loss  to  his  oo-owners!  bat  the 
court  considered,  that,  under  the  circumstances 
of  the  case,  he  was  not  chargeable  with  such 
negligence  as  to  vacate  the  policy.  But  what 
would  have  been  the  result  ii  the  doctrine  now 
contended  for  had  been  applied  to  that  case? 
If  what  is  known  to  the  agent  is  considered  aa 
impliedly  known  to  the  principal,  with  much 
more  propriety  should  the  knowledge  of  one 
part  owner  be  imputable  to  all.  And  the  poli- 
cy must  have  been  held  void,  because  procured 
with  implied  knowledge  of  the  loss. 

The  case  of  Gladstone  v.  King,  1  Maule  & 
Selw.  35,  did  not  turn  upon  the  question  now 
before  the  court.  The  claim  was  for  an  aver- 
age loss  u^n  the  ship,  in  consequence  of  an 
injury  received  before  the  policy  was  effected. 
Tne  defense  set  up  was  a  concealment  of  this 
417*]  fact,  or  negligence  in  the  'master  In 
not  mentioning  it  in  a  letter  written  to  hia 
owners,  after  tne  injury  had  been  received,  and 
before  the  policy  was  underwritten.  The  poli- 
cy, however,  took  up  the  vessel  from  the  com- 
mencement of  the  voyage,  and  would,  of  course, 
cover  the  injury.  The  court  considered  the 
ooncealment  material,  and  that  the  underwriter 
ought  not  to  be  charged  with  the  loss.  They 
did  not,  however,  decide  the  policy  to  be  void, 
which  would  seem  to  have  been  the  necessary 
consequence  of  a  material  concealment,  accord- 
ing to  the  principles  of  insurance  law.  But 
they  exonerated  the  underwriter  by  the  appli- 
cation of  what  was  avowed  to  be  a  new  prin- 
ciple; that  this  antecedent  damage  should  be 
eonsidered  an  applied  exception  out  of  the  poli- 
cy; and  this  principle,  say  the  court,  although 
new,  is  adopted  as  being  consistent  with  jus- 
tice and  convenience. 

It  is  unnecessary  to  say  whether,  to  such 
a  case  arising  here,  we  should  think  proper  to 
adopt  and  apply  this  new  principle.  It  is 
enough  for  the  present  to  say,  the  principle 
does  not  apply  to  the  case  now  before  ua.  It 
may,  however,  be  observed,  that  the  decision  in 
that  case,  so  far,  at  least,  as  it  went  to  exoner- 
ate the  insurer  from  the  payment  of  the  aver- 
wige  loss,  may  be  sujpported  upon  well-settled 
rules.  Information  of  the  injury  was  withheld 
by  the  captain  whilst  he  was  acting  in  his  ap- 
propriate eharaeter  of  tiie  master,  and,  as  such 
«  I«.  ed. 


was  the  exclusive  agent  of  the  owner,  and  for 
whose  ne^igence  he  alone  was  responsible.  And 
from  what  fell  from  Lord  Ellenborough  upon 
the  trial,  it  may  be  presumed  this  letter  was 
shown  to  the  underwriter,  and,  if  so,  it  amount- 
ed to  a  representation  that  the  vessel  had  sua* 
tained  no  injury  at  the  date  of  the  letter.  But 
unless  the  case  is  imperfectly  reported,  it  would 
be  diflScult  to  sustain  it  upon  principles  hereto- 
fore understood  to  govern  analogous  cases. 

These  are  all  the  cases  cited  on  the  argument 
on  the  part  of  the  underwriters,  which  are  sup- 
posed to  hare  a  bearing  upon  the  present  ques- 
tion. We  think,  however,  they  are  distinguish- 
able in  many  material  circumstances,  and  par- 
ticularly in  this,  that  the  fraud  or  concealment, 
which  was  held  to  vitiate  the  policies,  was 
traced  to  some  agent,  having  connection  in  some 
way  with  procuring  the  insurance;  and  the 
'agency  was,  therefore,  concerning  the  [*4t8 
subject-matter  of  the  contract. 

It  is,  no  doubt,  true,  with  respect  to  potidei 
of  insurance,  as  well  as  to  all  other  contracts, 
thatr  the  principal  is  responsible  for  the  acts  of 
his  agent;  and  that  any  misrepresentation,  or 
material  concealment  by  the  agent,  is  equally 
fatal  to  the  contract,  as  if  it  had  been  the  act 
of  the  principal  himself.  But  such  responsi- 
bility must,  of  necessity,  be  limited  to  cases 
where  the  agent  acts  within  the  scope  of  his 
authority.  In  the  present  case,  the  master  was 
clothed  with  no  authority  or  agency,  in  any 
manner  connected  with  procuring  insurance. 
The  misconduct  charged  against  him  occurred, 
not  whilst  he  was  acting  as  master,  but  at  a 
time  when  the  relation  of  master  and  owner 
may  well  be  considered  as  dissolved  from  ne- 
cessity, by  reason  of  a  total  destruction  of  the 
whole  subject  matter  of  the  agency;  and  if  not, 
the  master,  by  the  legal  operation  of  the  aban- 
donment, beraime  the  agent  of  the  underwrit- 
ers, and  was  their  agent  at  the  time  of  his 
alleged  misconduct. 

It  is  said,  that  if  this  is  a  new  question,  the 
court  should  adopt  such  rule  as  is  best  calcu- 
lated to  preserve  good  faith  in  effecting  policies 
of  insurance.  But  it  is  by  no  means  clear  that 
this  end  would  be  best  promoted  by  adopting 
the  rule  oontended  for  on  the  part  of  the  un- 
derwriters. Cases  may  very  easily  be  supposed, 
where  negligence  or  misconduct  in' agents  of 
underwriters,  as  to  matters  not  immediately 
connected  with  effecting  a  policy,  will  still 
have  a  remote  influence,  which  may  have  a 
tendency  to  prejudice  the  interest  of  the  as- 
sured. Such  cases,  however,  as  well  as  those 
of  the  description  now  under  consideration, 
will  most  likely  be  of  rare  occurrence,  and 
nice  and  minute  distinctions  practically  operate 
unfavorably  on  the  business  of  insurance. 

If  underwriters  feel  themselves  exposed  to 
fraudulent  practices  in  such  cases,  the  pro- 
tection is  in  their  own  hands,  by  not  assuming 
any  losses  that  may  have  happened  prior  to  the 
date  of  the  policy.  It  is  considered  a  hasard- 
ous  undertaking  to  insure,  l<Mt  or  not  lost,  uid 
a  proportionate  premium  Is  demanded,  accord- 
ing to  the  cireumstanees  stated,  to  show  the 
probability  or  improbability  of  the  safety  ctf 
the  subject  insured. 

'Although  no  adjudged  eases  directly 
applicable  to  the  one  before  ns  have  been 
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found,  we  do  not  consider  this  decision  as  es- 
tablishing any  new  principle  in  tlie  law  of  in- 
surance, but  as  grounded  on  the  applicfttion  of 
prindples  already  settled,  to  a  new  oombiiift- 
iSon  of  dnumstances.  - 
Judgment  aflinned. 


[Conatitntional  Law.] 
BHOWN  et  al.,  Flaintiffa  in  Emr, 

V. 

THE  STATB  OF  MABYLAMD.  Defendant  in 
Emnr. 

An  act  of  a  state  Iwtslatnre,  reqnlrlnr  mil  Im- 
porters of  forelgD  gootw  bT  tbe  bale  or  package, 
etc.,  and  other  persons  sGUlng  the  same  by  whole- 
sale, bale,  or  package,  etc.,  to  take  oflt  a  license,  for 
which  thej  shall  pay  $50,  and  in  case  of  neglect  or 
refusal  to  take  out  sncb  license,  subjecting  them 
to  certain  forfeitures  and  penalties  la  repugnant 
to  tbat  provision  of  the  constitution  of  the  united 
States  which  declares,  tbat  "no  state  shall,  with- 
out the  consent  of  Congrees.  lay  any  Impost,  or 
duty  on  imports  or  exports,  except  what  may  be 
absolutely  necessair  for  executtng  its  Inspection 
taws;**  and  to  that  which  declares  tbat  Congress 
shall  have  power  "to  regulate  commerce  with 
foreign  nations,  among  the  sereral  states  and  with 
tbe  Indian  tribes." 


^  RROR  to  the  Court  of  Appeals  of  Maryland. 

This  was  an  indictment  in  the  City  Court  of 
Baltimore,  against  the  plaintiffs  in  error,  upon 
the  second  section  of  an  act  of  the  legislature 
of  the  state  of  Maryland,  passed  in  1821,  en- 
titled, "An  act  supplementary  to  the  act  laying 
duties  on  licenses  to  retailers  of  dry  goods,  and 
for  other  purpoBes."  The  second  section  of 
the  aet  provides,  TThat  all  importers  of  for- 
eign articles,  or  emnmoditiei,  of  dry  goods, 


Non. — Power  of  Congress  to  regulate  Commerce. 
Poww  of  State  to  tax. 

A  state  law  which  requires  the  masters  of  Tessels 
engaged  In  foreign  commerce  to  pay  a  eertam  sum 
to  a  state  officer,  oo  account  of  every  passenger 
broagbt  from  a  foreign  country  Into  the  state,  or 
before  landing  any  alien  passenger  In  the  state,  Is 
Inoperative,*  by  reason  of  tts  conflict  with  tbe  con- 
stitution and  laws  of  the  United  States.  Tbe 
transportation  of  passengers  Is  a  branch  of  com- 
merce, and  a  tax  upon  It  Is  a  tax  upon  a  commer- 
cial operation.   Smith     Turner,  7  How.  283. 

A  city  ordinance  exacting  a  license  fee  from  a 
company  keeping  an  office  in  the  city  for  a  carry- 
luK  or  express  business  extending  beyond  tbe  limits 
of  tbe  state,  la  not  repugnant  to  the  provisions  of 
the  constitution  vesting  In  Congress  tne  power  "to 
regulate  commerce  among  tbe  several  states."  Os- 
borne V.  Mobile,  16  Wall.  479. 

A  condition  In  a  charter  granted  br  a  state  to  a 
railroad  company,  that  the  company  shall  pay  to 
the  state  from  time  to  time  a  bonus,  or  a  portion 
of  Its  earnings.  Is  not  Invalid  as  amounting  to  a  tax 
upon  the  transportation  of  passengers,  or  as  In- 
fringing the  exclusive  power  of  Congress  to  regu- 
late commerce  among  the  states.  A  state  has  pow- 
er to  Impose  conditions  upon  Its  own  grants  to  cor- 
porations.   Railroad  Co.  v.  Maryland,  21  Wall.  456. 

The  California  statute  regulating  the  arrival  ol 
passengers  from  a  foreign  port  la  palpably  uncon- 
stitutional and  void.  Its  purpose  Is  to  extort 
money  from  a  large  class  of  passengers,  or  prevent 
tJieIr  Immigration,  it  operates  directly  on  the  pas- 
senger ;  for,  nnless  the  master  or  owner  of  a  vessel 

gves  an  onerous  bond  for  the  future  protection  of 
e  state  against  th^  support  of  tbe  passenger,  or 
pays  such  sum  as  the  Commissioner  n  Emigration 
•98 


wares,  or  merchandises,  by  bale  or  package,  or 
of  wine,  rum,  brandy,  wbisltey,  and  other  dis- 
tilled spirituous  liquors,  etc.,  and  otlier  persons 
selling  the  same  by  wholesale,  *bale,  or  [*4ao 
package,  hogshead,  barrel,  or  tierce,  shaU,  befme 
they  are  authorized  to  sell,  take  out  a  license 
as  by  the  original  act  is  directed,  for  which 
they  shall  pay  fifty  dollars;  and  in  case  of 
neglect  or  refusal  to  take  out  such  license,  shall 
be  subject  to  the  same  penalties  and  forfei- 
tures OS  are  prescribed  by  the  original  act, 
to  which  this  is  a  supprement."  ^e  penal- 
ties and  forfeitures  pieseribed  by  the  original 
aet  which  was  passed  in  1819,  were,  a  ftmeit- 
ure  of  the  amount  of  the  license  tax,  and  a  fine 
of  $100,  to  he  recovered  by  indictment. 

The  defendants  having  demurred  to  tbe  in- 
dictment, a  judgment  was  rendered  upon  the 
demurrer  against  them,  in  the  City  Court,  which 
was  affirmed  in  the  Court  of  Appeals,  aiid  the 
case  was  brought,  by  writ  of  error,  to  this 
court. 

Mr.  Heiedith,  for  the  plaintilfe  in  error,  eoa- 
tended,  that  the  law  in  question  was  an  uncon- 
stitutional exercise  of  the  taxing  power  of 
Maryland.  He  did  not  deny  the  existence  of 
such  a  power.  As  a  necessary  incident  to  sov- 
ereignty, it  belonged  to  the  several  states  be- 
fore the  adoption  of  the  constitution,  and  it 
still  belongs  to  them,  subject,  however,  to  the 
restrictions  imposed  upon  its  exercise  by  the 
paramount  authority  ox  that  instrument.  With 
regard  to  these  restrictions,  he  did  not  mean 
to  contend  that  the  general  grant  contained  in 
the  eighth  section  of  the  first  article  of  the  con- 
stitution vested  in  the  national  government 
anything  more  than  a  concurrent  power  of  tax- 
ation. He  admitted  tbe  rule  of  conatmetion, 
that  a  grant  of  power  to  Congress  does  not,  of 
itself,  imply  a  prohibition  of  its  exerdse  by  ths 
states.  The  powers  granted  to  the  gmieral 
government  are  never  to  be  considered  as  exdn- 
sive,  nnless  they  are  made  so  in  express  tema, 


chooses  to  exact,  he  Is  not  permitted  to  land  from 
tbe  vessel.  It  extends  far  beyond  the  necessity  la 
which  tbe  right.  If  It  exists,  is  founded,  of  protect- 
ing tbe  state  from  the  diseased,  poor  and  criminal 
classes,  and  invades  the  right  of  Congress  to  regn- 
late  commerce  with  foreign  nations.  Chy  Long  v. 
Freeman,  2  Otto,  275 ;  Matter  of  Ah  Pong,  13  An. 
U  Reg.  761 :  8  Sawy.  144. 

A  statute  of  Missouri  which  requires  the  pay- 
ment of  a  license  tax  from  persons  who  deal  In  the 
sale  of  goods,  wares  and  merchandise,  which  are 
not  tbe  growth,  produce  or  manufacture  of  the 
state,  by  going  from  place  to  place  to  sell  the  same 
In  the  state,  and  requires  oo  such  license  tax  from 
persons  selling,  In  a  similar'  way  goods  which  ars 
the  growth,  produce  or  manufacture  of  tbe  state.  Is 
In  conflict  with  tbe  power  vested  In  Congress  to 
regulate  commerce  with  foreign  states  and  among 
the  several  states.   Welton  v.  State,  1  Otto,  275. 

That  power  was  vested  In  Congress  to  Insure  uni- 
formity oC  commercial  regulations  against  discrimi- 
nating state  legislation,  it  covers  property  which 
Is  transported  as  an  article  of  commerce  from  for- 
eign countries,  or  among  the  states,  from  hostile 
or  Interfering  state  legislation  until  It  has  mingled 
with  and  become  a  part  of  the  general  property  of 
the  country,  and  protects  It  even  after  It  has  ca- 
tered a  state  from  any  burdens  Imposed  by  reason 
of  its  foreign  origin.  lb. 

That  tbe  tax  Is  Imposed  In  the  form  of  requlrhig 
a  license  fee  makes  no  dtfTerence.  Where  the  busi- 
ness or  occupation  consists  In  the  sale  of  gooda,  the 
license  tax  required  (or  Its  pursuit  Is  m  effect  a 
tax  upon  tbe  goods  themselves,  and  It  la  not,  aay 
tbe  less  Invalid  because  enforced  through  the  fOna 
of  a  license.  ID. 

A  statute  which  Imposes  a  burdensome  and  al- 
most Impossible  condln<m  on  the  shipmaster  as  a 

Wheat.  IS. 
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or  unleM,  from  the  nature  of  the  power  itself, 
ita  concurrent  exercise  must  necessarily  ^o- 
duee  direct  repugnancy  or  incompatibility.  But 
he  argued*  tlut  this  was  by  no  means  the  iu- 
eritable  result  from  a  concurrent  exerdse  of 
the  taxing  power,  because  its  peculiar  nature 
rendered  it  often  capable  of  beinE  exercised  by 
different  authorities  at  the  same  lime,  and  even 
upon  the  same  subject,  vitbout  actual  collision 
or  interference. 

The  restriotions  which  he  had  alluded  to, 
421*]  were  to  be  found  *in  other  provisions 
of  the  constitution;  and  they  were  both  ex- 
press and  implied.  The  former  were  alt  com- 
prised in  the  tenth  section  of  the  first  article, 
by  which  the  states  are  prohibited,  unless  with 
the  consent  of  Congress,  from  laying  any  im- 
posts or  duties  on  imports  or  exports,  except 
what  may  be  absolutely  necessary  for  execut- 
ing their  inspection  laws,  and  are,  also,  with- 
out such  consent,  forbidden  to  impose  any  duty 
upon  tonnage.  The  effect  of  this  prohibition, 
coupled  with  the  general  grant  of  the  taxing 

S>wer  before  referred  to,  is  to  vest  in  the  na- 
onal  government  an  exclusive  right  to  the 
commercial  imsosts  of  the  country.  With  the 
exception  of  tnese,  however,  the  power  to  lay 
and  collect  taxes  is  a  concurrent  power. 

But,  like  all  the  other  ecmeurrent  powers  of 
the  states,  this  power  of  taxation  is  subject,  in 
its  exercise,  to  that  general  implied  restriction 
which  necessarily  results  from  tne  supreme  and 
paramount  authority  of  the  Union.  This  is  a 
vital  principle  of  the  political  system,  and  its 
direct  operation  is  to  restrain  the  states  from 
the  exercise  of  any  power  repugnant  to,  or 
incompatible  with,  the  constitution,  or  the  con- 
stitutknial  laws  of  the  national  government.  By 
which  is  to  be  understood,  not  merely  a  repug- 
nancy growing  out  of  a  concurrent  exercise  of 
the  same  power  by  CSongress  and  a  state  legis- 
biture,  bnt  that  which  may  arise  from  the  ex- 
erdse of  one  power  by  a  state,  with  reference 

prerequisite  to  bis  landlog  his  passeDgers,  with  an 
alternative  payment  of  a  small  sum  of  money  for 
eacb  one  of  tbem.  Is  a  tax  on  the  sblp-owner  for 
the  right  to  land  sach  pnasenKers,  and,  !□  effect,  on 
the  passenger  blmself,  since  the  sblp-master  makes 
him  pay  It  la  advance  as  a  part  of  nls  fare.  Such 
a  statute  of  a  state  la  a  regulation  of  commerce, 
and  when  applied  to  passcnfcers  from  foreign  coun- 
tries. Is  a  regulation  of  commerce  with  foreign  na- 
tions. Legislation  on  the  subject  which  It  covers  Is 
confided  exclnslvcly  to  Congress  by  tbat  clause  of 
the  constitution  which  gives  to  that  bod;  the 
"right  to  regulnte  commerce  with  foreign  nations." 
Henderson  v.  Mayor  of  N.  Y.  2  Otto,  259. 

An  act  of  the  legislature  of  N.  Y.,  passed  May  6, 
1870,  Id  relation  to  wharfage,  with  the  oroTlaioD 
that  "all  canal-boats  navigating  the  canals  of  this 
state,  and  vessels  koown  as  North  River  barges, 
■hall  pay  the  same  rates  as  heretofore."  It  further 
provided  tbat  If  any  vessel  should  leave  a  wharf, 
etc.,  without  paying  the  wharfage  due,  after  a  de- 
mand of  It,  she  should  pay  double  rates.  Held, 
tbat  the  act  was  not  contrary  to  the  constitution  of 
the  Cnlted  States.    The  Ann  Ryan,  7  Ben.  20. 

The  Ind.  act  of  March  8,  1873,  requiring  every 
corporation,  foreign  or  domestic,  engaged  In  carry- 
log  passengers  or  merchandise  through  the  state 
to  make  returns  of  gross  receipts  and  a  one  per 
cent,  tax,  cannot  be  enforced  against  a  foreign 
corporation,  except,  perhaps,  as  to  earnings  re- 
ceived within  the  state.  It  is  not  competent  for  a 
state  to  require  of  a  foreign  corporation  the  pay- 
ment of  a  tax  on  gross  receipts  not  received  In  the 
slate,  or  to  Impose  n  tnx  on  the  receipts  of  a  for- 
eign corporation  for  the  trnnsportatlos  of  mer- 
chandise received  oat  of  the  state  and  delivered 
-oat  of  the  state,  and  simply  carried  througji  the 
■ute.  That  is  an  interference  by  the  stats  with 
4  li.  ed. 
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to  a  different  power,  whether  exclusive  or  con- 
current, express  or  implied,  residing  in  tin  gen- 
eral government. 

Haying^  stated  and  Illustrated  these  as  the 
constitutional  limits  of  the  taxing  power  of  the 
states,  he  insisted  that  they  hM  beeu  trans- 
gressed by  the  legislative  act  under  conridera- 
tion.  The  second  section  comprises  all  the  pro- 
visions of  the  law  which  are  material  to  the 
question.  The  true  construction  of  this  sec- 
tion is  somewhat  doubtful;  upon  any  interpre- 
tation, however,  it  prohibits  tne  importer  from 
selling  the  imported  merchandise  without  hav- 
ing first  taken  out  a  license  to  do  so,  for  which' 
he  is  required  to  pay  a  stipulated  tax. 

The  question,  then,  is,  whether  this  is  such  a 
law  as  the  legislature  of  Maryland  have  a  right 
to  pass.  Under  color  of  a  license  law.  he 
contended  that  this  statute  was  a  palpable 
'evasion  of  the  express  restriction  up-  [*42a 
on  the  states  to  'Hay  duties  on  imports;"  an 
indirect  attempt  to  do  that  which  the  constitu- 
tion has  explictty  inhibited.  And  he  said  this, 
because  he  thought  It  might  be  clearly  shown 
that  a  law  laying  a  tax  on  the  importer  for  the 
privilege  of  selling  the  merchandise  be  has 
himself  imported,  which  is  this  law,  and  this 
case,  is  equivalent,  in  all  sutfstantial  respects, 
to  a  duty  on  imports,  since,  with  a  few  slight 
and  unimportant  differences,  it  answers  all  the 
purposes,  and  produces  all  tlie  effects  of  a  con- 
current power  in  the  states  to  impose  sudi.a 
duty. 

What  are  th^  apparent  differences  between 
this  and  a  tax  directly  on  imports  T  It  may  be 
said,  In  the  first  place,  that  the  one  is  a  tax  for 
the  privilege  of  bringing  the  foreign  article 
into  the  country,  and  the  other  a  twc  for  the 
privilege  of  selling  it  after  it  is  so  brought  in. 
But  these  privileges  are  indissolubly  connected; 
the  right  to  sell  is  a  necessary  incident  to  the 
right  of  importing.  The  grant  of  a  privilege 
to  import  would  be  of  no  value,  unless  it  im- 

that  which  solely  belongs  to  CooRress.  It  woald 
be  a  tax  npon  interstate  commerce.  Indiana  v. 
Am.  Exp.  Co.  7  Blss.  227. 

The  Iowa  act  of  March  23,  1874,  to  establish  rea- 
sonable maximum  rates  of  cb&rges  for  the  trans- 
portation of  freight  and  passengers  on  the  differ- 
ent roads  ot  the  state,  Is  not  a  regulation  of  Inter- 
state commerce.  '  Chicago  B.  Co.  v.  Iowa,  4  Otto, 
156. 

So  much  of  the  N.  T.  act  of  May  22,  1862, 
amended  April  17,  1865,  as  requires,  with  certain 
exceptions,  all  ships  or  vessels  which  enter  the 
port  of  New  Tork,  or  load,  or  unload,  or  make  fast 
to  any  wharf  therein,  to  pay  a  certain  percentage 
per  ton.  to  be  computed  on  the  tonnage  expressed  In 
the  registers  of  enrollments  of  such  ships  or  ves- 
sels, respectively,  violates  D.  8,  Const,  art  1,  see. 
10,  forbidding  a  state  to  levy  any  duty  on  tonnage. 
Inman  Steamship  Co.  v.  Tinker,  4  Otto,  238. 

The  La.  act  of  March  6,  1869,  In  relation  to  the 
survey  of  hatches  of  sea-going  vessels  arriving  at 
New  Orleans,  and  of  damaged  goods  coming  on 
board  of  her,  etc.,  Is  In  the  nature  of  a  regula- 
tion of  commerce,  and  void.  Foster  v.  Master, 
etc..  of  New  Orleans,  4  Otto,  246. 

The  statute  of  Missouri  which  prohibits  driving 
or  conveying  any  Texas,  Mexican,  or  Indian  cattle 
Into  the  state,  between  March  1  and  Nov,  1,  In 
each  year.  Is  void  as  Involving  an  attempt  to 
regulate  commerce.  Rsllrosd  Company  v.  Uusen. 
6  Otto.  466. 

The  Wis.  act  of  March  11,  1874,  relating  to  rail- 
roads, express  and  telegraph  companies  In  the 
state,  Is  confined  to  state  commerce,  or  such  Inter- 
state commerce  as  affects  the  people  of  Wisconsin, 
and  Is  therefore  valid.  J>elk  v.  Chicago  B.  Co.  4 
Otto,  164. 
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plies  a  H^t  to  Bell.  Prohibit  sale,  and  impor- 
tation necessarily  ceases.  He  maintained  tnat, 
on  a  fair  and  just  construction  of  the  whole 
revenue  system,  tbe  implication  was  irresis- 
tible. Tbat  the  dntieB  exacted  by  the  gener- 
al government  were  paid,  not  for  the  privilege 
to  Import  simply,  but  for  the  pririle^  of  im- 
|>orting  foreign  commodities,  and  usmg  them 
in  the  way  of  merchandioe,  might  be  incontesta- 
bly  proved,  by  showing  that  no  goods  were 
dutiable,  unless  imported  with  the  intention, 
and  for  the  purpose  of  traffic.  With  this  view, 
he  referred  to  various  provisions  of  the  act 
of  March,  1799,  eh.  128,  s.  30,  82,  45.  46.  60. 
and  107,  and  to  the  case  of  The  Ooncord.*  This 
is  the  principle,  also,  of  the  English  law  of 
customs,  from  which  our  system  is  mainly  bor- 
rowed." It  was  likewise  worthy  of  remark,  that 
the  legislation  of  Maryland,  upon  this  sub- 
ject, before  the  adoption  of  the  constitution, 
wu  in  strict  accordance  with  the  same  princi- 
ple, and  carried  it  so  far  as  to  permit  the  mer- 
'  duuit  to  tr^  the  market  by  an  actual  sale,  and 
42S*]  paymg  the  duties  only  on  the  'portion 
sold,  to  expon  the  residue  free  of  duty.*  There 
is,  then,  no  difference  in  this  respect  between 
these  two  modes  of  taxation. 

It  may  be  said  that  these  taxes  are  payable 
at  different  times;  in  the  one  ease,  at  the  time 
of  importation;  In  the  other,  at  the  time  of 
sale.  But  if  th^  are  both  raid  substantially 
for  the  same  privilege,  surely  this  is  not  a 
material  difference.  It  is  a  matter  that  simply 
concerns  the  safety,  certainty,  and  convenience 
of  collection;  but  it  gives  no  distinctive  char- 
acter to  the  law.  In  point  of  fact,  however, 
the  duty  imposed  by  the  revenue  system  is 
not  payaUe  except  it  is  less  than  fifty  doUors, 
until  after  the  importation. 

A  third  apparent  difference  may  be  said  to 
consist  in  this:  that  the  import  duty  is  a  charge 
upon  the  goods,  the  license  upon  the  person; 
but  the  one  is  as  much  a  charge  upon  the  goods 
as  the  other,  if  by  that  is  meant  an  increase  of 
their  actual  cost.  The  import  duty  is,  how- 
ever, a  personal  charge  upon  the  importer;  it 
is  not  the  bond  that  alone  makes  him  person- 
ally liable;  without  having  given  a  bond,  he  Is 
still  answerable  for  the  duties.* 

These  are  the  only  differences  in  the  opera- 
tion of  the  two  taxes,  and  they  are  apparent, 
but  not  substantial ;  they  are  the  disguise 
thrown  about  the  law  to  elude  detection.  The 
true  test,  however,  is,  to  consider  the  effect 
of  this  law  upon  the  ^elusive  grant  to  the 
general  government,  to  raise  revenue  from  im- 
posts. The  reasons  for  such  a  grant  are  obvi- 
ous. The  objects  committed  by  the  constitu- 
tion to  the  general  government  are  of  immense 
magnitude,  and  require  corresponding  means. 
Of  all  species  of  taxation,  that  upon  imports 
is  most  fruitful  and  least  oppressive.  It  is 
sound  policy,  therefore,  to  cheriso  and  extend 
this  branch  of  the  public  revenue;  because, 
whenever  it  fails,  other  modes  of  taxation  must 


1.  — 9  Craoch,  888;  see  also  4  Crancta  347. 

2.  — Hale  on  the  Customs,  Pt.  3,  cb.  20,  is  Hargr. 
Law  Tracts,  211. 

8. — Hanson's  Laws  of  Marjland,  Act  of  1783.  cb. 
Se.  B.  34 ;  Act  of  1784,  ch.  84,  a  B. 

4. — 1  UasoB's  Rep.  482. 
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necessarily  be  resorted  to  of  a  more  odious  and 
oppressive  nature.  Now,  the  consequence  of 
the  right  claimed  by  this  law  on  the  pait  of 
Maryland,  is  to  place  this  branch  of  the  pub- 
lic revenue  completely  in  her  power;  as  entire- 
ly so  as  if  she  had  constitutionally  a  concur- 
rent right  'to  tax  imports.  It  is  to  ena-[*4S4 
ble  her,  at  her  pleasure,  by  menus  uf  licenAe 
laws,  to  annihilate,  as  it  regards  her  own  terri- 
tory, the  commercial  revenues  of  the  country. 
What  is  to  prevent  her  from  prohibiting  al- 
together the  importi^tion  of  foreign  merchandise 
into  any  of  her  ports.  It  is  only  to  increase 
the  price  of  the  Heense  until  the  commodity 
will  no  longer  bear  the  burden,  and  the  end  ia 
accomplished.  Importation  must  in  that  ease 
necessarily  cease,  and  with  it,  revenue.  It  ia 
not  pretended  that  these  consequences  are  pro- 
duced b^  this  particular  law;  it  is  not  necessary 
that  tins  should  be  the  case.  We  are  not  to 
look  at  the  particular  exercise  of  power  so 
much  as  at  the  principle  upon  which  tlw  pow- 
er is  asserted.  We  are  not  to  judge  of  the  eon- 
stitutionality  of  this  law  by  the  amount  of  tax 
which  it  imposes;  it  is  not  the  degree  of  taxa- 
tion, in  the  particular  instance,  that  deter- 
mines the  right  to  tax.  That  the  public  rev- 
enue is,  to  a  certain  d^ree,  affected  by  the 
operation  of  this  law,  is  Incontestable.  But  if, 
on  principle,  Maryland  has  a  right  to  demand 
fifty  dollars  as  the  price  of  a  license  to  sell  im- 
ported merchandise,  she  has  a  right  to  demand 
any  sum  for  the  same  privilege.  If,  in  other 
words,  she  is  within  the  proper  sphere  of  her 
taxing  power,  that  power  is,  in  its  nature,  un- 
limited, and  she  may  carry  it  to  what  extent 
she  pleases.  A  power  to  tax,  this  court  has  em- 
phatically said,  is  a  power  to  desboy.  In  tiiia 
case  it  Is  a  power  to  prohibit;  a  power  to  de- 
prive the  government  of  tbe  means  to  accom- 
plish its  great  objects,  and  conduct  all  its  im- 
portant operations;  a  power  to  defeat  the  in- 
tention of  tile  exeluaive  grant  of  oonunercial 
revenue. 

If  Maryland  has  a  right  to  enact  laws  of  this 
description,  she  has  a  right  to  r^ulate  her 
own  snreign  commerce,  although,  by  the  oim- 
stitution,  it  is  exclusively  vested  in  Congress. 
The  imposition  of  import  duties  is  often  resort- 
ed to,  not  for  the  purpose  of  revenue,  but  to 
regulate  commercial  intercourse  with  foreign 
countries.  Discriminating  duties,  protecting 
duties,  prohibitory  duties,  are  so  many  com- 
mercial regulations.  These  may  all  be  resort- 
ed to  under  the  disguise  of  license  laws.  If 
Maryland  has  a  right  to  pass  general  lioense 
laws,  she  may  pass  partial  ones ;  she  may  select 
particular  commodities,  and  burthen  their  Bale 
with  a  license  duty;  she  may  establish  a  tariff' 
of  discriminating  'duties  for  herself,  [*42& 
and  affect,  if  not  defeat,  the  commercial  policy 
of  the  country.  In  one  word,  she  may  exer- 
cise the  same  right  to  regulate  commerce  by 
means  of  license  laws,  which  a  concurrent 
power  to  tax  imports  would  gjve  her,  and  thus 
evade,  in  this  respect  also,  the  constitutional 
prohibition.  It  may  be  said  that  this  law  looks 
to  no  such  object;  that  it  is  simply  a  tax  for 
revenue,  and  that  there  is  no  ground  to  appre- 
hend that  it  will  be  used  for  any  other  purpose. 
But  the  motives  for  legislative  acts  are  not  fit 
subjects  of  judicial  inquiry.  If  the  power  can 
be  exercised  for  one  purpose,  it  may  be  for  an- 

Wheat.  -IS. 


Digiiized  by  Google 


1887 


Bbowit  n  al.  t.  The  State  of  Mabtund. 


425 


other,-  ihe  Intention  may  always  be  effectually 
concealed.  It  is  the  principle  of  the  law,  and 
its  capacity  to  be  exerted  for  the  attainment  of 
other  objects  than  that  which  it  {nvfesseB  to 
aim  at  in  the  particular  case,  that  it  in  proper 
and  necessary  to  look  to.  If  the  states  are  an- 
thorined  to  pass  laws  of  this  description,  the 
purposes  which  induced  the  prohibition  are  de- 
feated, and  it  Is  rendered  altogether  nugatory. 

Mr.  Taney  and  Mr.  Johnson,  contra,  insisted 
that  the  law  of  Maryland  did -not  lay  a  duty 
on  imports,  and  was  not  repugnant  to  the  con- 
ititntum  of  the  United  States. 

The  act  of  assembly  (thepr  said)  does  not  im- 
pose a  tax  on  the  importation  of  foreign  goods, 
nor  upon  -the  trade  and  occupation  of  an  im- 
porter. But  the  tax  is  imposed  upon  the  trade 
and  occupation  of  selling  foreign  goods  by 
wholesale  after  they  have  been  imported.  It  is 
a  tax  upon  the  profession  or  trade  of  the  party, 
when  that  trade  is  carried  on  within  the  state. 
It  is  laid  upon  the  same  principle  with  the  us- 
ual taxes  on  retailers,  or  innkeepers,  of  hawkers 
and  peddlers,  or  upon  any  other  trade  exercised 
withm  the  state.  It  ii  tme,  the  importers  of 
foreign  goods  are,  by  express  words,  made  sub- 
ject to  the  provisions  of  this  law,  provided  they 
sell  by  wholesale;  hut  it  is  the  selling  by  whole- 
sale which  subjects  the  party  to  the  tax;  it  is 
upon  that  trade  tliat  the  tax  is  imposed. 

Does  the  constitution  of  the  United  States 
tcrMA  IforyUnd  to  impose  such  a  taxT  This  is 
the  only  question  presented  by  the  record. 
496*]  *The  plaintiffs  in  error  insist  that  the 
tax  in  question  is  virtually  a  duty  on  imports, 
and  vioates  that  clause  in  the  constitution 
which  declares  tliat  a  state  shall  not  lay  duties 
on  imports. 

We  answer,  it  Is  not,  ^ther  directly  or  indi- 
lectiy,  a  duty  on  imports.  A  duty  on  imports 
is  «  tribute  paid  to  the  sovereignty  of  the  coun- 
try for  permission  to  introduce  foreign  goods. 
To  import,  and  to  bring  in,  mean  the  same 
thing.*  A  duty  on  imports  is  therefore  a  duty 
on  the  bringing  in  of  forei^  goods — on  the  act 
of  importation.  The  duty  is  paid  for  the  per- 
mission to  introduce  them;  it  is  the  oonsideia- 
tion  given  for  that  privilege.  The  party  buys 
the  right  to  introduce  the  goods  into  the  United 
States,  and  to  place  them  under  the  protection 
of  the  laws  of  the  country.  He  becomes  liable 
to  the  whole  duty  by  the  very  act  of  importa- 
tion; and  the  amount  is  the  same,  whether  he 
proposes  to  sell  the  goods,  or  to  keep  them  for 
his  own  use,  or  to  give  them  as  a  present  to  an- 
other. 

After  the  goods  have  been  brought  into  a 
state,  the  importer  has  one  peculiar  relation  to 
them  by  reason  of  hie  being  the  importer.  He 
is  known  to  the  state  laws  in  the  character  of 
3wner,  or  as  the  party  entitled  to  the  custody 
if  the  goods,  and  he  receives  the  same  degree 
3f  protection  whether  he  be  the  importer  or  not 
the  importer.  The  property,  when  it  has  passed 
through  the  custom-houses,  is  no  longer  under 
the  exclusive  protection  of  the  United  States. 
It  is  guarded  %j  the  laws  of  the  state,  must 
be  transferred  and  otherwise  deiJt  with,  ac- 
cording to  the  laws  of  the  state.  It  is  therefore 
imported,  or  brought  in,  and  the  act  of  importa- 


1.— Act  of  March  2,  178&.  ch.  128;  1  Uason's 
Bw.  490;  4  Vlieat.  Bep.  246. 
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tion  is  completed.  If,  therefore,  a  duty  on  im- 
ports means  a  duty  on  the  act  of  importation,, 
or  the  permission  to  introduce,  it  is  very  clear 
that  the  law  in  question  is  not,  directly  or  in- 
directly, a  duty  on  imports. 

But,  it  is  said  that  the  word  "imports,**  as 
used  in  the  constitution  of  the  United  States, 
does  not  mean  "importation,"  but  means  the- 
goods  imported. 

If  this  interpretation  he  right,  then  the  con- 
stitution of  the  'United  States  must  he  [*427 
expounded  as  if  it  had  said,  "No  state  shalV 
without  the  oonsent  of  Congress,  lay  any  im- 
posts or  duties  on  goods  imported."  And  if 
such  be  the  true  reading  of  the  constitution, 
then  no  state  can  lay  a  tax  upon  any  article  of 
property  which  was  imported  from  a  foreign 
country.  According  to  this  construction,  im- 
ported plate,  imported  furniture,  imported! 
property  of  every  kind,  would  he  privileged 
property,  and  exempt  from  taxation  by  the- 
states.  For,  if  the  word  "imports,"  as  used  in 
the  constitution,  means  "goods  imported,"  or 
"imported  ^ods,"  then  the  states,  without 
the  permission  of  Congress,  cannot  tax  property 
within  their  dominion,  and  owned  by  their 
citisens,  provided  that  property  has  been  intro- 
duced from  abroad.  Such  would  be  the  in- 
evitable consequence  of  expounding  the  word 
"imports"  as  if  the  words  "imported  goods'* 
had  been  used.  The  tmiform  practice  of  the 
states,  the  principles  of  justice,  the  interests  of 
the  community,  are  all  directly  opposed  to  this 
construction. 

But,  it  is  said  that  if  "imports"  means  im- 
portation, and  not  the  ^oods  imported,  yet  the 
privilege  of  selling  is  inseparably  incident  to 
the  importation,  and  is  always  implied  in  the- 
privilege  to  import.  This  argument,  like  the 
one  last  replied  to,  will  be  found  to  prove  too 
much,  and  to  lead  to  results  that  can  hardly  be- 
acquiesced  in. 

The  right  to  import  foreign  goods  is  derived 
from  the  United  States.  The  duties  are  im- 
posed by  the  federal  government,  and  are  paid 
to  that  sovereignty.  The  permission  to  import 
is  conferred  by  that  ^vemment,  and  if  the- 
right  to  sell  is  implied  m  the  permission  to  im- 

S>rt,  then  the  right  to  sell  is  derived  from  the- 
nited  States,  and  becomes  an  absolute  and 
vested  right  in  the  importer  as  soon  as  he  ae- 
quires  tm  privilege  of  introducing  the  goods; 
that  is,  as  soon  as  he  pays  the  duties,  or  secures- 
them,  according  to  the  acts  of  Congress.  And 
if  the  right  to  sell  is  a  vested  right,  derived 
from  the  general  government,  then  this  right 
cannot  be  limited,  restrained,  reflated,  or  in: 
any  manner  affected  by  state  l^station.  The 
importer,  then,  having  an  absolute  and  uncon- 
ditional right  to  sell,  may  sell  jn  any  place,  and 
in  any  manner  he  thinks  proper.  He  may  offer 
for  sale  large  quantities  of  gunpowder  in  the 
heart  of  a  city,  *and  thus  endanger  the  [*428 
lives  of  the  citizens;  he  may  offer  hides,  fish,, 
and  articles  of  that  description,  in  places  of- 
fensive and  inconvenient  to  the  public,  and' 
dangerous  to  the  health  of  the  citizens;  he  may 
hold  an  auction  at  his  own  warehouse,  and  re- 
fuse to  pay  any  tax  to  the  state;  he  may  sell  at- 
retail;  he  may  sell  as  a  hawker  and  peddler; 
and  the  laws  of  the  states  which  impose  taxes^ 
on  these  trades,  are  unconstitutional  and  void,, 
so  far  as  the  importer  is  concerned.  These- 
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taxes  have  been  always  imposed  by  some  of  tbe 
states,  and  tbeir  rigbt  to  derive  a  revenue  from 
tbese  sources  has  never  before  been  questioned. 

It  ma^  be  said,  that  the  right  of  the  importer 
to  sell,  IB  a  right  to  sell  by  wholesale  only,  and 
not  by  auction,  or  by  retail.  If,  however,  the 
right  exists  at  all,  it  cannot  be  limited  to  sales 
by  wholesale.  It  is  said  to  be  incident  to  the 
permission  to  import;  and  tf  It  be  annexed  to 
that  permission,  then  it  must  be  an  absolute 
and  unconditional  right;  for  where  can  we  find 
the  qualiflcationt  If  the  states  are  disabled 
from  imposing  a  tax  on  the  sales  of  foreign 
merchandise,  when  made  by  the  bale  or  pack- 
.age,  why  are  they  not  equally  unable  to  impose 
A  tax  on  the  sales  of  such  goods  when  made  by 
auction,  or  retail,  or  in  any  other  manner  1 
The  constitution  gives  no  peculiar  privilege  to 
any  particular  mode  of  sale;  and  this  court,  in 
•oniounding  the  instrument,  will  not  introduce 
inw  it  new  limitations,  and  new  divisions  of 
power,  not  implied  by  its  words. 

In  fine,  the  importer,  by  the  payment  of  the 
.duties,  either  acquires  the  right  to  sell,  aS  well 
4U  the  right  to  introduce  the  goods,  or  he  ac- 
quires the  right  to  bring  in  merely.  In  the 
first  case,  bis  right  to  sell  would  be  beyond  the 
-reach  of  state  control,  and  state  regulation.  In 
the  second  case,  the  goods  would  oe  subject  to 
the  laws  and  authority  of  the  state.  It  can 
liardly  be  held  that  an  importer  may  sell  in  any 
place,  and  in  any  manner  he  pleases;  and  if  he 
may  not,  it  is  because  the  disposition  of  the 
goo<i8  is  subject  to  the  regulations  of  the  state 
authorities;  and  if  they  are  so  subject,  they  are, 
«>nsequently,  liable  to  such  burthens  as  the 
-state  may  impose  on  any  particular  mode  of 
sale  or  transfer;  and,  therefore,  liable  to  the 
tax  in  question. 

The  cases  cited  of  goods  wrecked  on  our 
■429*]  shores  can  'hardly  be  supposed  to  bear 
■on  this  argument.  To  import,  implies  an  act 
of  the  will,  a  voluntary  introduction  of  the 
goods.  Besides,  in  those  cases,  the  question  is, 
are  the  goods  liable  to  pay  duty?  not  what 
■  rights  wul  the  payment  of  the  duty  procure? 
And  when  the  questions  are  so  different,  it  is 
not  perceived  how  a  decision  of  the  one  can 
in  any  degree  affect  the  other. 

But,  it  IS  insisted,  on  the  other  side,  that  if 
the  law  in  question  be  not  repugnant  to  that 
-clause  in  the  constitution  which  forbids  a  state 
to  lay  a  duty  on  imports,  yet  it  is  in  violation 
-of  that  clause  which  gives  Congress  the  power 
to  regulate  commerce  with  foreign  nations.  It 
must  be  observed  that  this  argument  admits, 
■argumenti  gratia,  that  the  tax  in  question  is 
not,  either  directly  or  indirectly,  a  duty  on  im- 
ports. But  the  plaintiffs  in  error  contend,  that 
atthough  it  he  not  a  duty  on  imports,  still  the 
tax  in  question  ii  forbidden  by  the  constitution 
-of  tbe  United  States.  In  other  words,  tbey 
maintain  that  the  tenth  section  in  the  constitu- 
tion of  the  United  States,  is  not  the  only  one 
-which  limits  the  taxing  power  of  the  states; 
:and  that  this  power  is  still  further  curtailed  by 
the  clause  which  gives  Congress  the  power  to 
regulate  commerce. 

It  has  been  settled  bv  the  dedslons  of  this 
court  that  the  ^rant  oi  a  power  to  Oongrtiss 
•does  not  extinguish  tbe  right  of  the  states  to 
legislate  on  the  same  sublet,  unless  Congress 
•fixereises  the  power  granted.  And  when  the 
•83 


Bower  is  exercised,  tbe  states  may  yet  legislate 
[  ilie  whole  ground  of  legislation  has  not  been 
covered  1^^  the  laws  of  the  United  States;  pro- 
vided the  state  law  be  not  repugnant  to  that  of 
the  federal  government.  Assuming  these  prinei- 
plea  as  settled,  it  would  be  a  sufficient  answer 
to  this  argument  to  say,  that  no  law  of  Con- 
gress gives,  or  professes  to  give  to  the  importer, 
the  right  to  sell.  The  revenue  laws  referred  to 
charge  duties  in  certain  cases,  where  sales  may 
be  made.  The  laws  are  framed  on  the  assump* 
tion  that  certain  foreign  goods  will  be  permit- 
ted to  be  sold;  but  these  laws  do  not  give  that 
permission  generally,  nor  point  out  in  what 
mode  they  may  be  sold.  If,  therefore,  under 
this  power  to  regulate  commerce.  Congress  may 
give  the  importer  a  right  to  sell,  yet  th« 
right  is  not  nven;  and  until  it  is  given  by  Ccm- 
gress,  *the  states  may  regulate  and  tax  [*430 
the  sales  without  violating  the  constitutiim  of 
tbe  United  States. 

But  this  clause  in  the  constitution  does  not 
give  to  Congress  the  power  contended  for.  By 
the  constitution  of  the  United  States,  the  power 
of  taxation  by  the  states  is  restrainedj  cx- 
express  words,  in  certain  cases. 

It  has  always  been  supposed  that  these  limi- 
tations of  state  sovereignty,  in  matters  of  rev- 
enue, 80  carefully  and  particularly  set  down, 
excluded  all  inference  and  implication,  and  left 
with  the  states  all  the  powers  of  taxation  not 
expressly  denied  to  them  in  the  restraining  sec- 
tion. It  is  very  clear,  that  the  men  who  framed 
the  constitution,  and  the  people  who  adopted 
the  constitution,  so  understood  it.  The  Federal- 
ist must  be  considered  as  expressing  the  opin- 
ions of  the  friends  of  the  federal  constitution, 
both  in  and  out  of  the  convention;  and  in  No. 
33,  and  near  the  conclusion  of  that  number,  the 
commentary  on  the  subject  of  the  taxing  power 
is  thus  concluded:  "The  inference  from  the 
whole  is,  that  the  individual  states  would,  un- 
der the  proposed  constitution,  retain  an  inde- 
pendent and  uncontrollable  authority  to  raise 
revenue  to  any  extent  of  which  they  may  stand 
in  need,  by  every  kind  of  taxation,  except  du- 
ties on  imports  and  exports."  And,  through- 
out No.  32  and  No.  33  of  The  Federalist,  the 
same  principle  is  repeatedly  asserted  as  a  clear 
and  indisputable  one. 

But,  if  Congress,  under  tbe  power  to  regu- 
late commerce,  may  authorize  the  importer  to 
sell,  then  certain  important  powers  of  taxation, 
besides  duties  on  imports  and  exports,  have 
been  surrendered  by  the  states.  For  if  Con- 
gress may  give  by  law  to  the  importer  the  right 
to  sell.  Congress  may  direct  how  the  sale  may 
be  made,  or  may  allow  the  importer  to  elect 
any  mode  he  pleases;  and,  whenever  this  shall 
be  done  by  the  general  government,  the  power 
of  the  states  to  regulate  such  sales  is  at  an  end, 
and,  consequently,  their  power  of  taxation  also. 
If  this  argument,  then,  be  austained  by  the 
court,  the  authority  of  the  states  to  regulate 
and  to  tax  auctioneers  and  retailer  is  not  "an 
independent  and  uncontrollable  authority,"  as 
was  supposed  by  the  distinguished  writers  in 
The  Federalist,  but  is  a  mere  dependent  au- 
thority, and  liable  to  the  control  of  Congress, 
so  far  as  foreign  'goods  are  concerned.  [*431 
Congress,  it  is  said,  may  give  the  importer  tfaa 
right  to  sell.  If  Congress  may  do  so,  then  Um 
states  eannot  tax  any  mode  of  sale  which  Out- 
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gresfl  may  please  to  permit,  Such  powers  were 
•urely  too  important  and  valuable  to  have  been 
surrendered  in  this  loose  and  slovenly  manner. 
If  they  were  to  have  been  given  up  by  thi; 
states,  they  would  have  been  given  up  in  ex- 

frest  terms,  like  the  duties  on  imports,  and  not 
7  ngue  and  uneertain  inferences.  Besides,  if 
Congress  may  give  tiie  right  to  sell  in  any  man- 
ner, they  iQay  also  give  the  right  to  sell  in  any 
place;  and  the  p<Hice  laws  of  the  different 
states,  made  for  their  safety  or  health,  exist 
only  by  the  permission  of  Congress.  And  again, 
if  Congress  may  not  only  prescribe  the  terms 
upon  which  foreign  goods  may  be  introduced 
into  the  country,  but  may  direct  how  they  shall 
be  jold,  and  thus  exempt  the  sates  from  state 
taxation,  why  may  not  Congress,  upon  the  same 
principle,  exempt  all  foreign  goods  from  tax- 
ation by  the  states?  If  Congress  may  ex- 
ercise exclusive  dominion  over  foreign  goods 
for  one  purpose,  after  they  have  been  brought 
into  a  state,  why  may  not  the  same  exclusive 
power  be  exercised  for  any  other  purpose!  Rea- 
^ns  of  policy  might,  indeed,  make  a  difference; 
but  we  are  not  now  discussing  the  poU^  of  In- 
troducing new  provisions  into  the  constitution, 
but  endeavwing  to  ascertain  the  meaning  of 
the  words  used  In  the  instrument. 

The  last  argument  urged  in  behalf  of  the 
plaintiff  in  error,  is  founded  on  the  supposed 
policy  and  objecto  of  the  constitution,  rather 
than  on  the  interpretation  of  any  words  used  in 
the  instrument  itself.  It  is  said,  that  if  a  state 
may  impose  the  tax  in  question,  it  may  increase 
it  to  any  amount,  and  by  that  means  the  states 
may  prevent  importations  altogether.  And, 
henee  it  is  inferred,  that  a  power  capable  of  be- 
ing so  much  abused,  was  not  intended  to  have 
been  left  with  the  states. 

Nothing  can  be  more  fallacious  than  to  urge 
the  possible  abiise  of  power  by  the  states,  for 
the  purpose  of  proving  that  the  power  has  been 
taken  away.  Such  an  argument  goes  to  the 
destruction  of  al!  state  power.  Such  a  principle 
of  construction  would  put  an  end  to  all  state 
authority;  for  all  power  may  possibly  be 
482*]  abused.  The  states  cannot  and  "ought 
not  to  be  deemed  more  liable  than  the  federal 
^vemment  to  abuse  the  powers  confided  to 
them  by  the  people ;  nor  can  any  supposed  and 
merely  possible  inconvenience,  which  might 
arise  from  an  improper  use  of  state  power,  rar- 
nish  a  ground  for  deciding  against  the  existence 
«f  the  power.  We  must  be  continually  liable  to 
this  inconvenience  from  the  complex  character 
of  our  government.  In  the  Federalist,  No.  32, 
the  rule  of  construction  is  thus  stated:  "It  is 
not  a  mere  possibility  of  inconvenience  in  the 
•exercise  of  powers,  but  an  immediate  and  con- 
stitutional repugnancy,  that  can,  by  implica- 
tion, alienate  and  extinguish  a  pre-existing 
-right  of  sovereignty."  The  possibility  of  incon- 
venience from  the  improper  use  of  this  power 
by  the  States,  is  not,  therefore,  any  argument 
Against  the  existence  of  this  power.  It  cannot, 
by  implication,  alienate  and  extinguish  the 
jwvrer  for  which  we  are  contending. 

But,  indeed,  it  is  impossible  that  the  power 
to  lay  the  tax  in  question  can  lej.d  to  any  in- 
•eonvenience,  or  can  be  used  to  embarrass  the 
Tcgulations,  or  lessen  the  revenue  of  the  federal 
^p>vemment.  If  the  tax  on  wholesale  dealers 
ahonld  be  so  heavy  as  to  prevent  importations, 
4  Ifc  ed. 


the  people  of  the  state  will  be  the  principal  suf* 
ferers.  If  it  enliances  the  priee  of  imported 
goods,  the  burthen  is  at  least  as  heavy  on  the 
people  of  the  state  as  it  is  on  the  citizens  of 
other  states,  and  this  furnishes  abundant  se- 
curity that  no  such  tax  will  ever  be  vcxatious- 
ty  laid.  The  people  of  a  state  cannot  be  justly 
suspected  of  imposing  heavy  burdens  upon 
themselves,  for  the  purpose  of  thwartinff  or 
embarrassing  the  general  government.  TfT  In- 
deed, the  people  of  a  state  could  be  guilty  of 
such  folly,  they  might,  by  bounties  and  other 
facilities  to  manufacturers  in  their  own  state, 
effectually  prevent  the  importation  of  foreign 
goods.  Nobody  would  deny  that  the  states 
possess  this  power;  but  nobody  suspects  them 
of  being  disposed  to  abuse  it. 

There  is,  indeed,  no  real  danger  of  serious 
inconvenience  from  these  conflicting  powers. 
The  ^od  sense  and  good  feelings  of  the  peo- 
ple will  always  apply  the  remedy;  and  we  may 
safely  confide,  that  the  state  governments,  and 
the  general  government,  will  never  embark  in 
the  unprofitable  contest  of  trying  which  shall 
do  each  other  the  most  harm.  But  *if  [*433 
such  a  state  of  thin^  should  ever  take  place,  it 
would  matter  very  little  how  the  boundaries  of 
power  had  been  marked  out  by  judicial  deci- 
sion. The  Union  cannot  be  preserved  by  the 
mere  strength  and  power  of  the  federal  govern- 
ment. It  is  dissolved  as  soon  as  it  shall  forfeit 
the  affection  and  confidence  of  the  states. 

The  Attomey-Oeneral,  for  the  plaintiffs  in 
error,  in  reply,  stated  the  question  to  be, 
whether  a  state  law,  which  rendeivd  it  crimi- 
nal to  import  and  sell  foreign  goods,  without 
the  permission  of  the  state,  which  permission 
was  only  to  be  obtained  by  paying  a  tax  to  the 
state,  was  repugnant  to  the  constitution,  laws, 
and  treaties  of  the  Union.  If  the  state  of 
Maryland  had  the  power  to  lay  such  a  restraint 
on  uie  importation  and  sale  of  foreign  goods, 
every  other  state  must  have  the  same  power; 
and  the  consequence  would  be,  that  this  power 
of  taxation  would  directly  interfere,  both  with 
the  power  of  regulating  commerce,  and  with 
the  taxing  power  of  Congress.  The  quantum 
of  tax  imposed  by  the  state  could  make  no  dif- 
ference. The  same  principle  would  apply,  as 
in  the  attempt  of  the  same  state  to  tax  the 
Bank  of  the  United  States,  where  tne  court 
held,  that  a  power  to  tax,  was  a  power  to  tax 
limited  only  by  the  pleasure  of  the  state;  and 
that  it  was,  therefore,  a  power  to  destroy.'' 

In  the  present  case,  the  power  was  denied 
upon  two  grounds;  first,  because  the  power 
exerted  by  the  law  in  question  is  that  of  regu- 
lating commerce  with  foreign  nations,  and 
among  the  several  states,  which  the  court  has 
determined  to  be  exclusively  vested  in  Con- 
gress.* Second,  because  it  was  that  of  lay- 
ing an  impost,  or  duty  on  imports,  without  the 
consent  of  Congress. 

In  order  to  determine  whether  the  present 
law  interfered  with  the  exercise  of  the  power 
of  regulating  commerce,  it  was  only  necessary 
to  see  whetner  it  undertook  to  prescribe  the 
terms  on  which  commerce  may  be  carried  on 
with  foreign  "nations,  and  among  the  [*434 
states.   If  it  were  a  power  to  prescribe  those 
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tenoB,  It  was  a  power  to  prescribe  the  whole 
terms.  After  Congress,  in  the  exercise  of  its 
ezdiuiTe  power,  has  prescribed  certain  terms, 
it  is  incompetent  for  the  states  to  add  other 
terms.  Could  there  be  any  doubt  that  the  ex- 
clusive power  of  regulating  foreign  commerce 
inc1ude«i  that  of  prescribing  to  all  the  citizens 
of  the  Union  the  conditions,  and  the  whole 
conditions,  on  which  they  shall  be  permitted 
to  bring  into  the  United  States,  for  sale  or  con- 
sumption, the  productions  of  foreign  countries? 
This  power  does  not  stop  with  the  permission 
to  bring  them  in;  for  if  the  states  may  prohibit 
their  sale,  or  restrain,  or  burthen  it,  in  any 
mode,  they  may,  in  effect,  prohibit  their  impor- 
tation. If  they  may  prevent  their  sale,  tney 
may  prohibit  their  barter  or  exchange,  or  use 
and  consumption  in  the  country,  in  any  and 
eveiT  mode;  and  thus  effectually  defeat  the 
beradal  exereise  of  the  permission  to  import. 
The  states  might  even  confiscate  the  goods,  or 
order  them  to  oe  burnt  and  destroyed  after  they 
were  landed;  and  this  would  no  more  interfere 
with  the  right  of  importation,  according  to  the 
opposite  argument,  than  the  law  now  in  ques- 
tion. And,  it  was  asked  whether  the  sagacious 
statesmen  who  framed  the  constitution  meant 
to  confer  upon  Congress  a  power  so  idle  and 
illusory.  They  looked  to  the  exercise  of  this 
power  <Kf  regulating  commerce  as  a  great  source 
of  national  wealth  and  aggrandizement.*  They 
looked  to  it  as  a  great  means  of  developing  the 
agricultural  and  manufacturing  resources  of 
the  country,  and  its  general  industry;  as  an  in- 
strument by  which  the  nation  should  be  en- 
riched at  home,  and  rendered  capable  of  coun- 
tervailing the  commercial  regulations  of  foreign 
tad  rival  nations.  But  if  the  power  of  regu- 
lating oommeree  ceases' on  the  landing  of  the 
goods,  and  the  whole  subject  is  then  delivered 
over  to  the  'discretion  of  the  respective  states, 
with  their  various  partial  and  discordant  views 
of  policy,  its  exclusive  exercise  by  Congress 
will  be  utterly  vain  and  useless.  So  that  the 
very  existence  of  that  commerce,  m  powter  of 
r^T'^ating  and  preserving  which  is  so  studious- 
4S5*]  ly  conferred  on  Congress,  *is  at  last 
made  to  depend  upon  the  caprice  and  pleasure 
of  the  states.  What  signifieB  the  power  of  reg- 
ulation, if  the  states  may  destroy  the  very  sub- 
stance of  the  thing  to  be  regulated  t  Uniform- 
ity, or  permanency  of  regulation,  with  a  view 
to  any  purpose  of  policy,  in  regard  to  the  agri- 
cultural, manufacturing,  or  commercial  inter- 
ests of  the  nation,  is,  of  course,  as  much  out  of 
the  question  as  if  there  were  no  Union,  or  as 
if  it  wen  still  infected  with  all  the  debility  of 
the  former  confederation.  The  same  state  pow- 
er, exercised  upon  short-aighted  and  narrow 
views,  might  be  exerted  so  as  to  defeat  the  oth- 
er branch  of  the  power — that  of  regulating  com- 
merce among  the  states.  The  free  intercommu- 
nication which  now  prevails  between  the  states, 
may  be  effectually  checked,  by  requiring  a  sim- 
ilar license  to  import  into  a  particular  state  the 
productions  of  other  states.  So,  also,  what  the 
state  may  do  as  to  imports,  it  may  do  as  to  ex- 
ports. It  may  require  a  license  from  the  ex- 
porting merchant,  and  thus,  in  effect,  lay  a 
duty  on  exports,  although  both  the  states  and 
Congress  are  expressly  forbidden  in  the  consti- 
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tution  from  laying  such  a  duty;  and  the  who1«- 
power  of  regulating  the  commerce,  both  of  ex- 
ports and  imports,  is  exclusively  vested  in  Con- 
gress. By  the  joint  exercise  of  these  two- 
usurped  powers,  the  state  may  establish  a  total 
non-intercourse  with  other  states,  and  with  for- 
eign nations,  in  direct  violation  of  the  laws, 
and  treaties,  and  constitution  of  the  Union.  Or 
it  may  make  a  discrimination  among  foreign 
nations,  or  among  the  different  states,  with  • 
view  of  disooura^ng  their  oommeree,  or  of  oi- 
eouraging  some  branch  of  its  own  internal  in- 
dustry, in  direct  repugnancy  to  the  policy  of  the 
Union,  as  exhibited  in  its  laws  and  treaties. 
One  of  the  avowed  objects  for  conferring  the 
power  of  regulating  commerce  upon  Congress, 
was  that  of  raising  a  revenue  for  the  support  of 
the  national  government.  It  was  foreseen  that 
the  prosperity  of  commerce  would  best  be  pro- 
moted by  uniform  rufulations  oontolned  in  the 
laws  and  treaties  «  the  Union;  and  it  waa 
also  foreseen  that  an  impost  was  that  species  of 
taxation  best  suited  to  the  genius  and  habits- 
of  the  American  people.'  *But  if  the  ['4Sft 
power  now  in  question  may  be  exercised  by  one 
state,  it  may  be  exercised  by  all ;  and  the  prin- 
cipal source  from  which  the  revenues  of  the  Un- 
ion were  to  be  derived,  will  be  dried  up,  or  di- 
verted to  local  porposea.  In  abort,  it  mua 
insisted  that  all  tne  evils  for  which  the  consU- 
tution  was  intended  to  provide  an  effectual  rem- 
edy would  be  entailed  upon  the  country,  by  con- 
Arming  the  validity  of  such  state  laws  aa  the 
act  now  in  question. 

Ur.  Chief  Justice  Hanlull  delivered  the 
opinion  of  the  court: 

This  is  a  writ  of  error  to  a  judgment  rendered 
in  the  Court  of  Appeals  of  Maryland,  affirming 
a  judgment  of  the  City  Court  of  Baltimore,  on 
an  Indictment  found  in  that  court  against  the 
plaintiffs  in  error,  for  violating  an  act  of  the 
legislature  of  Maryland.  The  indictment  was 
founded  on  the  second  section  of  that  act,  which 
is  in  these  words;  "And  be  it  enacted,  that  all 
importers  of  foreign  articles  or  commoditin,  of 
dry  goods,  wares,  or  merchandise,  b^  bale  or 
package,  or  of  wine,  mm,  brandy,  whiskey  and 
other  distilled  spirituous  liquors,  etc.  and  other 
persons  selling  the  same  by  wholesale,  bale  or 
package,  hogshead,  barrel,  or  tierce,  shall,  be- 
fore they  are  authorized  to  sell,  take  out  a  li- 
cense, as  by  the  original  act  is  directed,  for 
which  they  shall  pay  fifty  dollars;  and  in  case 
of  neglect  or  refusal  to  take  out  such  Hoenae, 
shall  be  subject  to  the  same  penalties  and  for- 
feitures as  are  prescribed  by  the  original  act  to 
which  this  is  a  supplement."  The  indictment 
charges  the  plaintiffs  in  error  with  having  im- 
ported and  sold  one  package  of  foreign  dry 
goods  without  having  license  to  do  so.  A  judg* 
ment  was  rendered  against  them  on  demurrer 
for  the  penalty  which  the  act  prescribes  for  €he 
offense;  and  that  judgment  is  now  before  this 
court. 

The  cause  depends  entirely  on  the  question* 
whether  the  legislature  of  a  state  can  constitu- 
tionally require  the  importer  of  foreign  article* 
to  take  out  a  license  from  the  state,  before  he 
shall  be  permitted  to  sell  a  bale  or  package  so 
imported. 
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It  has  been  truly  eaid,  that  the  preBumptioa 
Ib  in  favor  of  every  Ic^slative  act,  and  that  the 
whole  burthen  of  proof  lies  on  him  who  denies 
its  oonstitutionality.  The  plaintiffs  in  error 
4S7*]  *take  the  burUien  upon  themselves,  and 
insist  that  tba  act  under  consideration  ia  re- 
pugnant to  two  proviaiona  in  Vbe  e<mstitution 
■of  the  United  States: 

1.  To  that  which  declares  that  "no  state 
shall,  without  the  consent  of  Congress,  lay  any 
imposts,  or  duties  on  imports  or  exports,  ex- 
■cept  what  may  be  absolutely  necessary  for  exe- 
cuting its  inspection  laws." 

2.  To  that  which  declares  that  Congress  shall 
have  power  **to  regulate  commerce  vith  for- 

nations,  and  among  the  several  states,  and 
with  the  Indian  tribes." 

1.  The  first  inquiry  is  into  Uie  extent  of  the 
prohibition  upon  states  "to  lay  any  imposts  or 
duties  on' imports  or  exports."  The  counsel  for 
t^e  state  of  Maryland  would  confine  this  pro- 
hibition to  the  laws  imposing  duties  on  the  act 
of  importation  or  exportation.  The  counsel 
for  toe  plaintiffs  in  error  give  them  a  much 
wider  scope. 

In  performing  the  delicate  and  important 
daty  ot  constructing  clauses  in  the  consutution 
of  our  country,  which  involve  conflicting  powers 
of  the  government  of  the  Union,  and  of  the  re- 
spective states,  it  is  proper  to  take  a  view  of  the 
literal  meaning  of  tne  words  to  be  expounded, 
of  their  oonne«ion  with  other  words,  and  of  the 
ccneral  objects  to  be  accomplished  by,  the  pro- 
Bibitoiy  clause,  or  by  the  grant  of  power. 

What,  then,  is  ue  meaning  of  the  words, 
*^po8t0,  or  duties  on  imports  or  exports?" 

An  impost,  or  duty  on  imports,  is  a  custom 
or  a  tax  levied  on  articles  brought  into  a  coun- 
try, and  ia  most  usually  secured  before  the  im- 
porter is  allowed  to  exercise  his  rights  of  own- 
ership over  them,  because  evasions  of  the  law 
can  be  prevented  more  certainly  executing 
it  while  the  articles  are  in  its  custody.  It 
wonld  not,  however,  be  less  an  impost  or  duty 
on  the  articles,  if  it  were  to  be  levied  on  them 
after  they  were  landed.  The  policy  and  conse- 
quent practice  of  levying  or  securing  the  duty 
before,  or  on  entering  the  port,  does  not  limit 
the  power  to  that  state  of  things,  nor,  oonae- 

?[aently,  the  prohibition,  unless  the  true  mean- 
Dg  of  the  clause  so  conflnes  it.  What,  then,  are 
"imports  T"  The  lexicons  inform  ua,  they  are 
"things  imported."  If  we  appeal  to  usage  for 
the  meaning  of  the  word,  we  shall  receive  the 
same  answer.  They  are  the  articles  themselves 
which  are  brought  into  the  country.  "A  duty 
438*]  on  imports,"  then,  is  not  merely  *a  duty 
on  the  act  of  importation,  but  is  a  duty  on  the 
thing  imported.  It  is  not,  taken  in  iU  literal 
sense,  confined  to  a  duty  levied  while  the  article 
is  entering  the  country,  but  extends  to  a  duty 
levied  after  it  has  entered  the  country.  The 
succeeding  words  of  the  sentence  which  limit 
the  prohibition,  show  the  extent  in  which  it 
was  understood.  The  limitation  is,  "except 
what  may  be  absolutely  necessa^  for  executing 
its  inspection  laws."  Now,  the  inspection  laws, 
so  far  as  they  act  upon  articles  for  exportation, 
are  generally  executed  on  land,  before  the  arti- 
de  is  put  on  board  the  vessel;  so  far  as  they  act 
upon  importations,  they  are  generally  executed 
upon  articles  which  are  landed.  The  tax  or 
dufy  of  inspection,  then,  is  a  tax  which  is 
s  Ij.  ed. 


frequently,  if  not  always,  paid  tor  service  per- 
formed on  land,  white  the  article  is  in  the  bosom 
of  the  country.  Yet  this  tax  is  an  exception 
to  the  prohibition  on  the  states  to  lay  duties  on 
imports  or  exports.  The  exception  was  made 
because  the  tax.  would  otherwise  have  been 
within  Uie  prohibitioii. 

If  it  be  a  rule  of  interpretation  to  which  all 
assent,  that  the  exception  of  a  particular  thing 
from  general  words,  proves  that,  in  the  opinion 
of  the  law-giver,  the  thing  excepted  would  be 
within  the  general  clause  had  the  exception  not 
been  made,  we  Icnow  no  reason  why  this  general 
rule  should  not )»  as  applicable  to  the  constitu- 
tion as  to  other  instruments.  If  it  be  applica- 
ble, then  this  exception  in  favor  of  duties  for 
the  support  of  inspection  laws,  goes  far  in  prov- 
ing that  the  framers  of  the  constitution  classed 
taxes  of  a  similar  character  with  those  imposed 
for  the  purposes  of  inspection,  with  duties  on 
imports  and  exports,  and  supposed  them  to  be 
prohibited. 

If  we  quit  this  narrow  view  of  the  subject, 
and  passing  from  the  literal  interpretation  of 
the  Words,  look  to  the  objects  of  the  prohibi* 
tion,  we  find  no  reason  for  withdrawing  the  act 
under  eonsideration  from  its  operation. 

Frofi)  the  vast  inequality  Iwtween  the  differ- 
ent states  of  Uie  confederacy,  as  to  commercial 
advantages,  few  subjects  were  viewed  with 
deeper  interest,  or  excited  more  irritation,  than 
the  manner  in  which  the  several  states  exer- 
cised, or  seemed  disposed  to  exercise,  the  power 
of  laying  duties  on  imports.  From  motives 
which  were  deemed  sufficient  by  *the  ["439 
statesmen  of  that  day,  the  general  power  of 
taxation,  indispensably  necessary  as  it  was, 
and  jealous  as  the  states  were  of  any  encroach- 
nient  on  it,  was  so  far  abridged  as  to  forbid 
them  to  touch  import*  or  eiqiorts,  witii  tlie 
single  exception  which  has  been  noticed.  Why 
are  they  restrained  from  imposing  these  duties  ? 
Plainly  because,  in  the  general  opinion,  the 
interest  of  all  would  be  best  promoted  by  plac- 
ing that  whole  subject  under  the  control  of  Con- 
gress. Whether  the  prohibition  to  "lay  im- 
posts, or  duties  on  imports  or  exports,"  pro- 
ceeded from  an  apprehension  that  the  power 
might  be  ao  exercised  as  to  disturb  that  equality 
among  the  states  which  was  generally  advan- 
tageous, or  that  harmony  between  them  which 
it  was  desirable  to  preserve,  or  to  maintain  un- 
imi»ired  our  commercial  connections  with  for- 
eign nations,  or  to  confer  this  source  of  revenue 
on  the  government  of  the  Union,  or  whatever 
other  motive  might  have  induced  the  prohibi- 
tion, it  is  plain  that  the  object  would  be  as 
completely  defeated  by  a  power  to  tax  the 
article  in  the  hands  of  the  importer  the  instant 
it  was  landed  as  by  a  power  to  tax  it  while 
entering  the  port.  There  is  no  difference,  in 
effect,  between  a  power  to  prohibit  the  sale  of 
an  article  and  a  power  to  prohibit  its  introduc- 
tion into  the  country.  The  one  would  be  a 
necessary  consequence  of  the  other.  No  goods 
would  be  imported  if  none  could  be  sold.  No 
object  of  any  description  can  be  acccmiplished 
by  laying  a  duty  on  importation,  which  may 
not  be  accomplished  with  equal  certainty  by  lay- 
ing a  duty  on  the  thing  imported  in  the  hands 
of  the  importer.  It  is  obvious  that  the  same 
power  which  imposes  a  light  duty  can  impose 
a  very  heavy  one,  one  which  amounts  to  a  pro* 
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blbitioR.  QuesticniB  of  power  do  not  depend 
on  the  degree  to  which  it  may  be  exercised.  If 
It  may  be  exercised  at  all,  it  must  be  exer- 
cised at  the  will  of  those  in  whose  hands  it  is 
placed.  If  the  tax  may  be  levied  in  this  form 
by  a  state,  it  may  be  levied  to  an  extent  which 
1^11  defeat  the  revenue  by  impost,  so  for  as  it 
is  drawn  from  importations  into  the  particular 
state.  We  are  told,  that  such  wild  and  Irra- 
tional  abuse  of  power  is  not  to  be  apprehended, 
and  is  not  to  be  taken  into  view  when  discus- 
ling  its  existence.  All  power  may  be  abused; 
and  if  the  fear  of  its  abuse  is  to  constitute  nn 
440*]  argument  against  its  'existence,  it  might 
be  urged  against  tiie  existence  of  that  which 
is  unmrsBlIy  admowledged,  and  which  is  in- 
dlsnensaJble  to  the  general  safety.  The  states 
will  never  be  so  mad  as  to  destroy  HoAt  own 
commerce,  or  even  to  lessen  it. 

We  do  not  dissent  from  these  general  proiiosi- 
tions.  We  do  not  suppose  any  state  would  act 
so  unwisely.  But  we  do  not  place  the  question 
on  that  ground. 

These  arguments  apply  with  precisely  the 
same  force  aniinst  the  whole  prohibition.  It 
might,  with  flie  same  reason  be  said,  that  no 
state  would  be  so  blind  to  ite  own  interests  as  to 
lay  duties  on  importation  which  wouU  either 
prohibit  or  diminish  its  trade.  Yet  the  framers 
of  our  constitution  have  thought  this  a  power 
which  no  state  ought  to  exercise.  Conceding,  to 
the  full  extent  which  is  required,  that  every 
state  would,  in  its  legislation  on  this  subject, 
provide  judiciously  for  its  own  interest,  it  can- 
not be  conceded  that  each  would  respect  the 
interest  of  others.  A  duty  on  imports  is  a  tax 
on  the  article,  which  is  paid  by  the  consumer. 
The  great  importing  states  would  thus  levy  a 
tax  on  the  non-importing  states,  which  would 
not  be  less  a  tax  because  their  interest  would 
afford  ample  security  against  its  ever  being  so 
heavy  as  to  ^pel  commerce  from  their  ports. 

This  would  necessarilv  produce  countervail- 
ing measures  on  the  part  of  those  states  whose 
situation  was  less  favorable  to  importation. 
For  this,  among  other  reasons,  the  whole  power 
of  laying  dut,ies  on  imports  va»,  with  a  single 
and  slight  exception,  taken  from  the  states. 
When  we  are  inquiring  whether  a  particular 
act  is  within  this  prohibition,  the  question  is 
not,  whetiier  tiie  state  may  so  legislate  as  to 
hurt  Itself,  but  whether  the  act  is  within  the 
words  and  mischief  of  the  prohibitory  clause. 
It  has  already  been  shown  that  a  tax  on  the 
article  in  the  hands  of  the  importer  is  within 
its  words;  and  we  think  it  too  clear  for  con- 
troversy, that  the  same  tax-  is  within  its  mis- 
chief. We  think  it  unquestionable,  that  such  a 
tax  has  precisely  the  same  tendency  to  enhance 
the  price  of  the  article  as  if  imposed  upon  it 
while  entering  the  port. 

The  counsel  for  the  state  of  Maryland  insist, 
with  great  reason,  that  if  the  words  of  the  prohi- 
bition be  taken  in  their  utmost  latitude,  they  will 
441*]  abridge  the  power  of  taxation,  "which 
all  admit  to  be  essential  to  the  states,  to  an  ex- 
tent which  has  never  yet  been  suspected,  and 
will  deprive  them  of  resources  which  are  neces- 
saiy  to  supply  revenue,  and  which  they  have 
heretofore  .been  admitted  to  possess.  These 
words  must  therefore  be  construed  with  some 
limitation;  and,  if  this  be  admitted,  they  insist, 
that  entering  the  oountry  is  the  point  of  time 
CSS 


when  the  prohibition  ceases,  and  the  power  ot 

the  state  to  tax  commences. 

It  may  be  conceded  that  the  words  of  tbe 
prohibition  ought  not  to  be  pressed  to  their  ut- 
most extent;  that  in  our  complex  OTstem,  the 
object  of  the  powers  conferred  on  toe  govern- 
ment of  the  Union,  and  the  nature  of  the  often 
conflicting  powers  which  remain  in  the  states, 
must  always  be  taken  into  view,  and  may  aid 
in  expounding  the  words  of  any  particular 
clause.  But,  while  we  admit  that  sound  prin- 
ciples of  construction  ought  to  restrain  all 
courts  from  carrying  the  words  of  the  prohibi- 
tion beyond  the  object  the  constitution  is  in- 
tended to  seenni,  that  there  must  be  a  point  of 
time  when  the  prohibition  ceases,  and  the  power 
of  the  state  to  tax  commences;  we  cannot  ad- 
mit that  this  point  of  time  is  the  instant  that 
the  articles  enter  the  country.  It  is,,  we  think, 
obvious,  that  this  construction  would  defeat 
the  prohibition. 

The  constitutional  prohibition  on  the  states 
to  lay  a  duty  on  imports — a  prohibition  which  m. 
vast  majority  of  them  must  ^1  an  interest  in 
preserving — may  certainly  come  in  oonfliet  with 
their  acknowledged  power  to  tax  persona  and 
property  within  their  territory.  The  pow», 
and  the  restriction  on  it,  though  quite  distin- 
guishable when  they  do  not  approach  each  oth- 
er, may  yet,  like  the  intervening  colors  between 
white  and  black,  approach  so  nearly  as  to  per- 
plex the  understanding,  as  colors  perplex  the' 
vision  in.  marking  the  distinction  between  them. 
Yet  the  distinction  exists,  and  must  be  marketl 
as  the  cases  arise.  Till  they  do  arise,  it  might 
be  premature  to  state  any  rule  as  being  uni- 
versal in  its  application.  It  is  suBicieat  for 
the  present  to  say,  generally,  that  when  the- 
importer  has  so  acted  upon  the  thing  imported 
that  it  has  become  incorporated  and  mixed  np> 
with  the  mass  of  property  in  the  country,  it 
has,  *perhaps,  lost  its  distinctive  char-  [*44*- 
acter  as  an  import,  and  has  become  subject  to 
the  taxing  power  ot  the  state;  but  while  re> 
maining  the  property  of  the  importer,  in  his 
warehouse,  in  the  original  form  or  package  in 
which  it  was  imported,  a  tax  upon  it  is  too 
plainly  a  duty  on  imports  to  escape  the  prohi- 
bition in  the  constitution. 

The  counsel  for  the  plaintiffs  in  error  era- 
tend  that  the  importer  purchases,  by  paynaent 
of  the  dut^  to  the  United  States,  a  riglit  to 
pose  of  his  merchandise,  as  well  as  to  bring  it 
into  the  country ;  and  certainly  the  argument  i» 
supported  by  strong  reason,  as  well  as  by  tbe 
practice  of  nations,  including  our  own.  The 
object  of  importation  ia  sale;  it  constitutes  tbr^ 
motive  for  paying  the  duties;  and  if  the  United 
States  possess  the  power  of  conferring  the  right 
to  sell,  as  the  consideration  for  which  the  duty 
is  paid,  every  principle  of  fair  dealing  requires- 
that  they  should  be  understood  to  confer  it. 
The  practice  of  the  most  commercial  natioua 
conforms  to  this  idea.  Duties,  according  to- 
that  practice,  are  charged  on  those  articles  only 
which  are  intended  for  sale  or  consumption  in 
the  country.  Thus,  sea  stores,  goods  imported 
and  re-export(>d  in  the  same  vessel,  goods  land- 
ed and  carried  over  land  for  the  purpose  cf 
being  re-exported  from  some  other  port,  good*- 
forcM  in  by  stress  of  weatho",  and  landed,  bat 
not  for  safe,  are  exempted  from  the  payment 
of  duties.   The  whole  oonrse  of  legisIatioB  a» 
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the  subject  sbowt  that.  In  the  opinion  of  the 
Iqcialature,  the  ri^t  to  nil  ii  connected  with 
the  payment  of  the  duties. 

The  couneel  for  the  defendant  In  error  have 
endeavored  to  illustrate  their  proposition,  that 
the  constitutional  prohibition  ceases  the  instant 
the  goods  enter  the  country,  by  an  array  of  the 
consequences  which  they  suppose  must  follow 
the  denial  of  it.  If  the  importer  acquires  the 
right  to  sell  by  the  payment  of  duties,  he  may, 
they  say,  exert  that  nght  when,  where,  and  as 
be  pleases,  and  the  state  cannot  regulate  It.  He 
may  sell  by  retail,  at  auction,  or  as  an  itinerant 
peddler.  He  may  introduce  articles,  as  gun- 
powder, which  endanger  a  city,  into  the  midst 
of  its  population;  he  may  introduce  articles 
which  endanger  the  public  health,  and  the 
power  of  self-preservation  is  denied.  An  im- 
44S*]  porter  may  "bring  in  goods,  as  plate, 
for  his  own  use,  and  tiius  retain  much  valoable 
prroerty  exempt  from  taxation. 

^ese  objections  to  the  principle,  if  well 
founded,  would  certainly  be  entitled  to  serious 
consideration.  But  we  think  they  will  be 
found,  on  examination,  not  to  belong  necessa- 
rily to  the  principle,  and,  consequently,  not  to 

frove  that  it  may  not  be  resorted  to  with  safe- 
y,  as  a  criterion  by  which  to  measure  the  ex- 
tent of  the  prohibition. 
This  indictment  is  against  the  importer,  for 
,  selling  a  package  of  dry  goods  in  the  form  in 
which  it  was  imported,  without  a  license.  This 
state  of  things  is  chan^d  if  he  sells  them,  or 
otherwise  mixes  them  with  the  ^neral  property 
of  the  state,  by  breaking  up  his  packages,  and 
traveling  with  them  a*s  an  itinerant  peddler. 
In  the  first  case,  the  tax  intercepts  the  import, 
as  an  import,  in  its  way  to  become  incorpora- 
ted with  the  general  mass  of  property,  and  de- 
nies it  the  privilege  of  becoming  so  incorporated 
until  it  shall  have  contributed  to  the  revenue 
of  the  state.  It  denies  to  the  importer  the 
right  of  using  the  privilege  which  he  has  pur- 
chased from  the  United  States,  until  he  snail 
have  also  purchased  it  from  the  state.  In  the 
last  cases,  the  tax  finds  the  article  already  in- 
corporated with  the  mass  of  property  by  the 
act  of  the  Impcnier.  He  has  used  the  privilege 
he  bad  purchased,  and  has  himself  mixed  them 
up  with  the  common  mass,  and  the  law  may 
treat  them  as  it  finds  them.  The  same  observa- 
tions apply  to  plate,  or  other  furniture  used  by 
the  importer. 

So,  if  he  sells  by  auction.  Auctioneers  are 
persons  licensed  by  the  state,  and  if  the  im- 
porter chooses  to  employ  them,  he  can  as  little 
object  to  paying  for  this  service  as  for  any 
other  for  which  he  may  apply  to  an  officer  of 
the  state.  The  right  of  sale  may  very  well  be 
annexed  to  importation,  without  annexing  to 
it,  also,  the  privilege  of  using  the  ofiicers  li- 
censed by  the  state  to  make  ssJes  in  a  peculiar 
way. 

The  power  to  direct  the  removal  of  gunpow- 
der is  a  brand)  of  the  police  power,  which  un- 
questionably remains,  and  oiight  to  remain, 
with  the  states.  If  the  possessor  stores  it  him- 
self out  of  town,  the  removal  cannot  be  a  duty 
on  imports,  because  It  contributes  nothing  to 
the  revenue.  If  he  prefers  placing  it  in  a  pub- 
444*]  lie  magazine  it  is  because  he  stores  *it 
there,  in  his  own  opinion,  more  advantageously 
than  elsewhere.  We  are  not  sure  that  this  may 
•  lb  ed. 


not  be  classed  among  inspecticm  laws.  Tbs 
removal  or  destruction  of  iuections  or  *i"*^"nd 
articles  is,  undoubtedly,  an  exerdsa  of  that 
power,  and  forms  an  express  exoeptI<m  to  the 

Erohibition  we  are  considering.  '  Indeed,  the 
iws  of  the  United  States  expressly  sanction 
the  health  laws  of  a  state. 

The  principle,  then,  for  which  the  plaintiffs 
in  error  contend,  that  the  importer  acquires  a 
right,  not  only  to  bring  the  articles  into  the 
country,  but  to  mix  them  with  the  common 
mass  of  property,  does  not  interfere  with  the 
necessary  power  of  taxation  which  is  acknowl- 
edged to  reside  in  the  states,  to  that  dangerous 
extent  which  the  counsel  for  the  defendants  in 
error  seem  to  apprehend.  It  carries  the  prohibi- 
tion in  the  constitution  no  farther  thua  to  pre- 
vent the  states  from  doing  that  which  it  was 
the  great  object  of  the  constitution  to  prevent. 

But  if  it  should  be  proved  that  a  duty  on  the 
article  itself  would  be  repugnant  to  the  oonsti* 
tution,  it  is  still  argued  that  this  is  not  a  tax 
upon  the  article,  but  on  the  person.  The  state, 
it  is  said,  may  tax  occupations,  and  this  is 
nothing  more. 

It  is  impossible  to  conceal  from  ourselves 
that  this  is  varying  the  form,  without  varying 
the  substance.  It  is  treating  a  prohibition 
which  is  general,  as  if  it  were  confined  to  a 
particular  mode  of  doing  the  forbidden  thing. 
All  must  perceive  that  a  tax  on  the  sale  of  an 
article,  imported  only  for  sale,  is  a  tax.  on  the 
article  itself.  It  is  true,  the  state  may  tax  oc- 
cupations generally,  but  this  tax  must  be  paid 
by  those  wno  employ  the  individual,  or  is  a  tax 
on  his  business.  The  lawyer,  the  physidan,  or 
the  mechanic,  must  either  charge  more  on  the 
article  in  which  he  deals,  or  uie  thing  itself 
is  taxed  through  his  person.  This  the  state  has 
a  right  to  do,  because  no  constitutional  prohibi- 
tion extends  to  it.  So,  a  tax  on  the  occupation 
of  an  importer  is,  in  like  maniler,  a  tax  on  im- 
portation. It  must  add  to  the  price  of  the  ar- 
ticle, and  be  paid  by  the  consumer,  or  by  the 
importer  himself,  in  like  manner  as  a  direct 
duty  on  the  article  itself  would  be  made.  This 
the  state  has  not  a  right  to  do,  because  it  is 
prohibited  by  the  constitution. 

*In  support  of  the  argument,  that  [*446 
the  prohibition  ceases  the  instant  that  the 
goods  are  brought  into  the  country,  a  compari- 
son has  been  drawn  between  the  opposite  words 
export  and  import.  As,  to  export,  it  is  said, 
means  only  to  carry  goods  out  of  the  country, 
so,  to  import,  means  only  to  bring  them  into  it. 
But,  suppose  we  extend  this  comparison  to  the 
two  prohibitions.  The  states  are  forbidden  to 
lay  a  duty  on  exports,  and  the  United  States 
are  forbidden  to  lay  a  tax  or  duty  on  articles 
exported  from  any  state.  There  is  some  diver- 
sity in  language,  but  none  isperceivable  in  the 
act  which  is  prohibited.  The  United  States 
have  the  same  right  to  tax  occupations  which 
is  poaaessed  by  the  states.  Now,  suppose  the 
United  States  should  require  every  exporter  to 
take  out  a  licoiss,  for  which  he  should  pay  such 
tax  as  Congress  might  think  proper  to  impose; 
would  government  be  permitted  to  shield  itself 
from  the  just  censure  to  which  this  attempt  to 
evade  the  prohibitions  of  the  constitution  wouId< 
expose  it,  by  saying  that  this  was  a  tax  on' 
the  person,  not  on  the  article,  and  that  the 
legislature  had  a  right  to  tax  occupations  t  Or, 
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suppose  revenue  cutters  were  to  be  stationed  off 
the  coast  for  the  purpose  of  levying  a  duty  on 
all  merchandise  found  in  vessels  which  were 
leaving  the  United  States  for  foreign  countries; 
would  it  be  received  as  an  excuse  for  this  out- 
rage, were,  the  government  to  say  that  exporta- 
tion meant  no  more  than  carrying  goods  out  of 
the  country,  and  as  the  prohibition  to  lay  a  tax 
on  imports,  or  things  imported,  ceased  the  in- 
stant they  were  brought  into  the  country,  so 
the  prohibition  to  tax  articles  exported  ceased 
when  they  were  carried  out  of  the  country! 

We  think,  then,  that  the  act  under  which  the 
plaintiffs  in  error  were  indicted,  is  repugnant 
to  that  article  of  the  constitution  whi<£  de- 
clares that  "no  state  shall  lay  any  impost  or 
duties  on  imports  or  exports. 

2.  Is  it  also  repugnant  to  that  clause  in  the 
constitution  which  empowers  "Uongress  to  regu- 
late commerce  with  foreign  nations,  and  among 
the  several  states,  and  with  the  Indian  tribes  1" 

The  .oppressed  and  degraded  state  of  eom- 
meree  previous  to  the  adoption  of  the  constitu- 
tion can  scarcely  be  forgotten.  It  was  regulat- 
ed by  foreign  nations  with  a  single  view  to  their 
446*]  *own  interests;  and  our  disunited  ef- 
forts to  counteract  their  restrictions  were  ren- 
dered impotent  hj  want  of  combination. 
Congress,  indeed,  possessed  the  power  of  mak- 
ing treaties;  but  tbe  inability  of  the  federal 
government  to  enforce  them  had  become  so 
apparent  as  to  render  that  power  in  a  great  de- 
gree useless.  Those  who  felt^the  injury  arising 
from  this  state  of  things,  and  those  who  were 
capable  of '  estimating  the  influence  of  com- 
merce on' the  prosperity  of  nations,  perceived 
the  necessity  of  giving  tbe  control  over  this 
important  subject  to  a  single  government.  It 
may  be  doubted  whether  any  of  the  evils  pro- 
ceeding from  the  feebleness  of  the  federal  gov- 
ernment contributed  more  to  that  great  revolu- 
tion which  introduced  the  present  system,  than 
the  deep  and  general  conviction  that  commerce 
ought  to  be  regulated  by  Congress.  It  is  not, 
therefore,  matter  of  surprise,  that  the  grant 
should  be  as  extensive  as  the  mischief,  and 
should  comprehend  all  foreign  commerce  and 
all  commerce  among  the  states.  To  constnie 
the  power  so  as  to  impair  its  efficacy,  would 
tend  to  defeat  an  object,  in  the  attainment  of 
which  the  American  public  took,  and  justly 
took,  that  strong  interest  which  arose  from  a 
full  conviction  of  its  necessity. 

What,  then,  is  the  just  extent  of  a  power  to 
regulate  commerce  with  foreign  nations,  and 
among  the  several  states  T 

This  question  was  considered  in  the  case  of 
Gibbons  V.  Ogden,  9  Wheat.  Rep.  1,  in  which  it 
was  declared  to  be  pomptete  in  itself,  and  to  ac- 
knowledge no  limitations  other  than  are  pre- 
scribed by  the  constitution.  The  power  is  co- 
extensive with  the  subject  on  which  it  acts,  and 
cannot  be  stopped  at  the  external  boundary  of 
a  state,  but  must  enter  its  interior. 

We  deem  it  unnecessary  now  to  reason  in 
support  of  these  propositions.  Their  truth  is 
proved  by  facts  continually  before  our  eyes, 
and  was,  we  think,  demonstrated.  If  they  could 
require  demonstration,  in  the  case  already  men- 
tioned. 

If  this  power  reaches  the  interior  of  a  state, 
nnd  may  be  there  exercised,  it  must  be  capable 
of  authorizing  the  sale  of  those  articles  which 
«88 


it  introduces.  Commerce  is  Intercourse;  ono 
of  its  most  ordinary  ingredients  is  traffic.  It 
is  inconceivable  that  the  power  to  aatborise 
this  traffic  *when  given  in  the  moat  t*44T 
comprehensive  terms,  with  Uie  intent  that  its 
efficacy  should  be  complete,  should  cease  at  the 
point  when  its  continuance  is  indispensable  to 
its  value.  To  what  purpose  should  the  power 
to  allow  importation  be  given,  unaccompanied 
with  the  power  to  authorize  a  sale  of  the  thing 
imported?  Sale  is  the  object  of  importation* 
and  is  an  essential  ingredient  of  tluit  inter- 
course, of  which  importation  constitutes  a  part. 
It  is  as  essential  an  ingredient,  as  indispensabla 
to'  the  existence  of  the  entire  thing,  then,  as 
importation  itself.  It  must  be  considered  as  a 
component  part  of  tbe  power  to  regulate  com- 
merce. Congress  has  a  right,  not  only  to 
authorize  importation,  but  to  authorize  tbe 
importer  to  sell. 

If  this  be  admitted — and  we  think  it  caniiot 
be  denied — what  can  be  ttie  meaning  of  an  act 
of  Congress  which  authorizes  Importation,  and 
offers  the  privilege  for  sale  at  a  fixed  price  to 
every  person  who  chooses  to  become  a  purchas- 
er T  How  is  it  to  be  construed,  if  an  intent  to 
deal  honestly  and  fairly,  an  intent  aa  wise  as  it 
is  moral,  is  to  enter  into  the  construction  T 
What  can  be  the  use  of  the  contract  T  what  does 
the  importer  purchase^  if  be  does  not  purebaae 
thepnvUege  to  sellt 

What  would  be  tbe  language  of  a  foreun 
government,  which  should  be  Informed  that  its 
merchants,  after  importing  according  to  law, 
were  forbidden  to  sell  the  merchandise  import- 
ed T  What  answer  wthild  the  United  States 
give  to  the  complaints  and  just  reproaches  to 
which  such  an  extraordinary  circumstance 
would  expose  themT  No  apology  could  be  re* 
ceived,  or  evra  offered,  finch  a  state  of  things 
would  break  up  commerce.  It  will  not  meet 
this  argument  to  say  that  this  state  of  things 
will  never  be  produced;  that  the  good  sense  of 
the  states  is  a  sufficient  security  i^ainst  it. 
The  constitution  baa  not  confided  this  subject 
to  that  good  sense.  It  is  placed  elsewhere.  The 
question  is,  where  does  tne  power  reside  t  not, 
how  far  will  it  be  probably  abused?  The 
power  claimed  by  the  state  Is,  In  Its  nature,  in 
conflict  with  that  given  to  Congress;  and  the 
greater  or  less  extent  in  which  it  may  be  exer- 
cised does  not  enter  into  the  inquiry  concerning 
its  existence. 

•We  think,  then,  that  if  the  power  [•44S 
to  authorize  a  sale  exists  in  Congress,  the  con- 
clusion that  the  right  to  sell  is  connected  with 
the  law  permitting  importation,  as  an  insepa- 
rable incident,  is  inevitable. 

If  the  principles  we  have  stated  be  correct, 
the  result  to  which  they  conduct  us  cannot  be 
mistaken.    Any  penalty  inflicted  on  the  im- 

{lorter  for  selling  the  article  in  bis  character  of 
mporter,  must  be  in  opposition  to  the  act  of 
Congress  which  authorizes  importation.  Any 
charge  on  the  introduction  and  incorporatioa 
of  the  articles  into  and  with  the  mass  of  prop- 
erty fat  the  wuntry,  must  be  hostile  to  the 
power  given  to  Congress  to  regulate. commerce, 
since  an  essential  part  of  that  regulation,  and 
principal  object  of  it,  is  to  prescribe  the  regv 
lar  means  for  accomplishing  that  introdacwM 
and  incorporation. 

Wheat,  la. 
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The  distinction  between  a  tax  on  the  thing 
Imported,  and  on  the  person  of  the  importer, 
can  have  no  influence  on  this  part  of  the  sub- 
ject. It  ia  too  obvious  for  controversy,  that 
they  interfere  equally  with  the  power  to  regu- 
late commerce. 

It  has  been  contended,  that  this  construction 
of  the  power  to  regulate  commerce,  as  was  con- 
tended in  construing  the  prohibition  to  lay 
duties  on  imports,  would  abridge  the  acknowl- 
edged power  of  a  state  to  tax  its  own  citizens, 
or  their  property  within  its  territory. 

We  admit  this  power  to  be  sacred;  but  can- 
not admit  that  it  may  be  used  so  as  to  obstruct 
the  free  course  of  a  power  given  to  Congress. 
We  cannot  admit  that  it  may  be  used  so  as  to 
obstmet  or  defeat  the  power  to  regulate  com- 
merce. It  has  been  observed,  that  the  powers 
ranaining  with  the  states  may  be  so  exercised 
as  to  come  in  conflict  with  those  vested  in 
Congress.  When  this  happens,  that  which  is 
not  supreme  must  yield  to  that  which  is  su- 

Cne.  This  great  and  universal  truth  is 
parable  from  the  nature  of  things,  and  the 
constitution  has  applied  it  to  the  often  inter- 
fering powers  of  the  general  and  state  govern- 
ments, as  a  vital  principle  of  perpetual  opera- 
tion. It  results,  necessarily,  from  this  principle, 
that  the  taxing  power  of  the  states  must  have 
some  limits.  It  cannot  reach  and  restrain  the 
action  of  the  national  government  within  its 
proper  sphere.  It  cannot  reach  the  adminls- 
449*]  tration  of  'justice  in  the  courts  of  the 
Union,  or  the  collection  of  the  taxes  of  the 
United  States,  or  restrain  the  operation  of  any 
law  which  Congress  may  constitutionally  pass. 
It  cannot  interfere  with  any  regulation  of  com- 
merce. If  the  states  may  tax  all  persona  and 
property  found  on  their  territory,  what  shall 
restrain  them  from  taxing  goods  in  their  tran- 
sit through  the  state  from  one  port  to  another, 
for  the  purpose  of  re-exportation?  The  laws 
of  trade  authorize  this  operation,  and  general 
eonvenienoe  requires  it.  Or  what  should  re- 
strain a  state  from  taxing  any  article  passing 
through  it  from  one  state  to  another,  for  the 
purpose  of  traffic!  or  from  taxing  the  trans- 
portation of  articles  passing  from  the  state 
itself  to  Another  state,  for  commercial  pur- 
poses! These  cases  are  all  within  the  sovereign 
power  of  taxation,  but  would  obviously  derange 
the  measures  of  Congress  to  regulate  commerce, 
and  affect  materially  the  purpose  for  which 
that  power  was  given.  We  deem  it  unnecessary 
to  press  this  argument  further,  or  to  give  ad- 
ditional illustrations  of  it,  because  the  subject 
was  taken  up,  and  considered  with  great  at- 
tention, in  McCulloch  v.  The  State  of  Maryland, 
4  Wheat.  Rep.  316,  the  decision  in  which  case 
is,  we  think,  entirely  applicable  to  this. 

It  may  be  proper  to  add,  that  we  suppose 
the  principles  laid  down  in  this  case,  to  apply 
equally  to  importations  from  a  sister  state. 
We  do  not  mean  to  give  any  opinion  on  a  tax 
discriminating  between  foreign  and  domestic 
articles. 

We  think  there  is  error  in  the  judgment  of 
the  Court  of  Appeals  of  the  State  of  Maryland, 
in  affirming  the  judgment  of  tha  Baltimore  City 
Court,  because  the  act  of  the  legislature  of 
Maryland,  imposing  the  penalty  for  which  the 
«aid  judgment  is  rendered,  is  repugnant  to  the 
«o&8titutkni  of  the  United  Statos,  and,  con- 
«  I«.  ed. 


sequently,  void.  The  judgment  Is  to  be  re- 
versed, and  the  cause  remanded  to  that  court, 
with  instructions  to  enter  judgment  in  favor 
of  the  appellants.  * 

iSr.  Justice  Thompson  dissented:  It  Is  with 
some  reluctance,  and  very  considerable  diffi- 
dence, that  I  have  brought  myself  publicly  to 
dissent  from  the  opinion  of  the  court  in  this 
case;  and  did  it  not  involve  an  important  con- 
stitutional 'question  relating  to  the  [*450 
relative  powers  of  the  general  and  state  gov- 
ernments, I  should  silently  acquiesce  in  the 
judgment  of  the  court,  although  my  own  opin- 
ion might  not  accord  with  theirs. 

The  case  comes  before  this  court  on  a  writ 
of  error  to  the  Court  of  Appeals  of  the  stato  of 
Maryland,  upon  a  judgment  rendered  in  that 
court  against  the  defendants.  The  proceedings 
in  the  court  below  were  upon  an  indictment 
sgainst  the  defendants,  merchants  in  the  city 
of  Baltimore,  trading  under  the  firm  of  Alex- 
ander Brown  &  Sons,  and  to  recover  against 
them  the  penalty  alleged  to  have  been  incurred, 
for  a  violation  of  an  act  of  the  l^slature  of 
tliat  stato,  by  selling  a  package  of  foreign  dry 
goods  without  having  a  license  for  that  pur- 
pose, as  required  by  said  act;  and  the  only 
question  which  has  been  made  and  argued  is, 
whether  the  act  referred  to  is  in  violation  of 
the  constitution  of  the  United  States. 

The  act  in  question  was  passed  on  the  23d  of 
February,  1822,  and  is  entitled,  "A  supplement 
to  the  act  laying  duties  on  licenses  to  retailers 
of  dry  goods,  aiw  for  other  purposes."  By  the 
second  section,  under  which  the  penalty  has 
been  recovered,  it  is  enacted,  "that  all  impoct- 
ers  of  foreign  articles  or  commodities,  of  dry 
goods,  wares,  or  merchandise,  by  bale  or  pack- 
age, or  of  wine,  rum,  brandy,  whiskey,  and  oth- 
er distilled  spirituous  liquors,  etc.;  and  other 
persons  selling  the  same  by  wholesale,  bale,  or 
package,  hogshead,  barrel,  or  tierce,  shall,  before 
they  are  authorized  to  sell,  toke  out  a  license, 
as  by  the  original  act  is  directed,-  for  which 
they  shall  pay  fifty  dollars;  and,  in  case  of 
neglect  or  refusal  to  take  out  such  license,  shall 
be  subject  to  the  same  penalties  and  forfeitures 
as  are  prescribed  by  the  original  act  to  which 
this  is  a  supplement." 

By  the  original  act,  passed  in  1819,  retail 
dealers  in  foreign  merchandise  are  required  to 
take  out  a  license;  and  the  supplemental  act 
requires  that  wholesale  dealen  should  likewise 
take  out  a  license  to  sell.  These  acts  being  in 
pari  materia,  are  to  be  token  together,  and 
their  effect  and  operation  manifestly  is  nothing 
more  than  to  require  retail  and  wholesale  deal- 
ers in  foreign  merchandise  tcr  take  out  a  li- 
cense before  they  should  l>e  authorized  to  eell 
such  merchandise.  *The  act  does  not  [*451 
require  a  license  to  import,  or  donand  any- 
thing more  of  the  importer  than  is  required  of 
any  other  dealer  in  the  article  imported.  'The 
license  is  for  selling,  and  is  general,  applying 
to  all  persons:  that  all  importers,  and  other 
persons  selling  by  wbolesiUe,  bale,  or  package, 
etc.,  shall,  before  they  are  aiitlunrised  to  idl, 
take  out  a  license,  etc. 

I  understand  it  to  be  admitted  that  these 
laws,  so  far  as  they  relate  to  retoil  dealers,  are 
not  in  violation  of  the  constitution  of  the  Unit- 
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ed  States;  and,  if  so,  the  question  resolves 
itself  into  the  inquiry,  whether  a  distinction  in 
this  respect  between  a  retail  and  wholesale 
dealer  far  foreign  raeTehandlse,  can  exist  under 
aini- sound  construction  of  the  constitution. 

The  parts  of  the  constitution  which  have 
been  drawn  in  question  on  the  discussion  at  the 
bar,  and  with  which  the  law  in  question  is  sup- 
posed to  be  in  conflict,  are,  jthat  which  gives  to 
Congress  the  power  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  states, 
and  that  which  declares  that  no  state  shall, 
without  the  cmuent  of  Congress,  lay  any  im- 
posts, or  duties  on  Imports  or  exports,  except 
what  may  be  absolutely  necessary  for  executing 
its  insp«etion  laws. 

It  is  very  obvious,  that  this  law  can  In  no 
manner  whatever  affect  the  commercial  inter- 
course between  the  states;  it  applies  purely  to 
the  internal  trade  of  the  state  of  Maryland. 
The  defendants  were  merchants  trading  in  the 
city  of  Baltimore.  The  indictment  Ascribes 
them  OS  such,  and  alleges  the  sale  to  have  been 
in  that  place;  and  nothing  appears  to  warrant 
an  inference  that  the  package  of  goods  sold 
was  not  intended  for  consumption  at  that 
place;  and  the  taw  has  no  relation  whatever  to 
goods  intended  for  transportation  to  another 
state.  It  ia  proper  here  to  notice,  that  although 
the  indictment  allies  that  the  defendants  did 
import  and  sell,  yet  the  district-attorney,  in 
framing  the  indictlftent,  very  properly  consid- 
ered the  offense  to  consist  in  the  selling,  and 
not  in  the  importation  without  a  license.  No 
one  will  pretend,  that  if  the  indictment  had 
only  alleged  that  the  defendants  did  import  a 
paclcage  of  foreign  dry  goods  without  a  license, 
452*]  it  could  have  been  sustained.  The  *act 
applies  to  the  importer,  and  other  persons  sell- 
ing ty  wholesale;  and  the  allegation  that  the 
defendants  did  import,  is  merely  descriptive  of 
the  double  character  in  which  they  were  deal- 
ing, both  as  importers  and  sellers.  The  indict- 
ment would,  undoubtedly,  have  been  good, 
had  it  merely  alleged  that  the  defendants  sold 
the  package  without  a  license.  So  that  neither 
the  act,  nor  the  form  in  which  the  complaint 
is  presented,  makes  any  discrimination  between 
tiie  importer  and  any  other  wholesale  dealer  In 
foreign  merchandise,  bat  requires  both  to  take 
out  a  license  to  sell;  nor  does  it  appear  to  me 
that  this  law  in  any  manner  infringes  or  con- 
flicts with  the  power  of  Ck>ngre8S  to  regulate 
commerce  with  foreign  nations.  It  is  to  be 
borne  in  mind,  that  this  was  a  power  poBsesaed 
by  the  states  respectively  before  the  adoption 
of  the  constitution,  and  is  not  a  power  growing 
out  of  the  establishment  of  the  general  govern- 
ment. It  is  to  be  viewed,  therefore,  as  the 
surrender  of  a  power  antecedently  posaeBsed  by 
the  states,  and  the  extent  of  the  surrender  must 
receive  a  fair  and  reasonable  interpretation 
with  reference  to  the  object  for  wnich  the 
surrender  was  made.  This  was  principally 
with  a  view  to  the  revenue,  and  extended  only 
to  the  external  commerce  of  the  United  States, 
and  did  not  embrace  any  portion  of  the  intenuti 
trade  or  commerce  of  tiie  several  states.  This 
is  not  only  the  plain  and  obvious  interpretation 
of  the  terms  used  in  the  constitution,  commerce 
wiUi  foreign  nations;  but  such  has  been  the 
construction  sdopted  by  this  court.  In  the 
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case  of  Gibbons  v.  Ogden,  9  Wheat.  Rep.  194, 
the  court,  in  speaking  of  the  grant  of  the 
power  of  Congress  to  regulate  commerce,  say: 
'Tt  is  not  intended  to  comprehend  that  com- 
merce which  is  completely  internal,  which  Is 
carried  on  between  man  and  man  in  a  state,  or 
between  different  parts  of  the  same  state,  and 
which  does  not  extend  to,  or  affect  other  states; 
such  a  power  would  be  Inconvenient,  and  t* 
certainly  unnecessary.  The  enumeration  of  the 
particular  classes  of  commerce  to  which  the 

eower  was  to  be  extended,  would  not  have 
een  made  had  the  intention  been  to  extend 
the  power  to  every  description.  The  ennmeta- 
tion  presupposes  something  not  enumerated,, 
and  that  something,  if  we  regard  the  languu;e 
on  the  subject  of  the  sentence  must  be  the 
exclusively  internal  ^commerce  of  a  [*45C 
state.  The  genius  and  character  of  the  whole 
government  seems  to  be,  that  its  action  Is  to  be 
applied  to  all  the  external  concerns  of  the 
nation,  and  to  those  internal  concerns  wUcfa 
affect  the  states  generally,  but  not  to  those 
which  are  completely  withm  a  particular  state, 
which  do  not  affect  other  states,  and  with 
which  it  is  not  necessary  to  interfere  for  the 
purpose  of  executing  some  of  the  general  pow- 
ers of  the  government.  The  completely  internal 
commerce  of  a  state,  then,  may  be  considered 
as  reserved  for  the  state  itself.'*  And,  again, 
(208)  "the  acknowledged' power  of  a  stet«  to 
regulate  Its  police,  its  domestlo  trade,  and  to 
govern  Its  own  citizens,  may  enable  it  to  ImIs- 
late  on  this  subject  (oommeroe)  to  a  consider- 
able extent." 

If  such  be  the  division  of  power  between  the 
general  and  state  governments  In  relation  to 
commerce,  where  ia  the  line  to  be  drawn  be- 
tween internal  and  external  commerce.  It  ap- 
pears to  me.  that  no  other  sound  and  prae- 
tlcal  mle  can  be  adopted,  than  to  consider  the 
external  commerce  as  ending  with  the  importa- 
tion of  the  foreign  article;  and  the  Importation 
is  complete  as  soon  as  the  goods  are  introduced 
into  the  country,  according  to  the  provisions  of 
the  revenue  laws,  with  the  intention  of  being 
sold  here  for  consumption,  or  for  the  purpose 
of  internal  and  domestic  trade,  and  the  duties 
paid  or  secured.  And  this  is  the  In  which 
this  question  has  been  considered  oy  this  and 
other  courts  of  the  United  States.  6  Craneh, 
368;  9  Craneh,  104;  1  Mason,  499.  This,  it 
will  be  perceived,  does  not  embrace  foreign 
merchandise  intended  for  exportation,  and  not 
for  consumption;  nor  articles  intended  for 
commerce  between  the  states;  but  such  as  are 
intended  for  domestic  trade  within  the  state; 
and  it  is  to  such  articles  only  that  the  law 
Maryland  extends.  I  cannot,  therefore,  thinks 
that  this  law  at  all  interferes  with  the  poww  of 
Congress  to  regulate  commerce;  nor  does  it, 
according  to  my  understanding  of  the  consti- 
tution, violate  that  provision,  which  declares 
that  no  state  shall,  without  the  consent  of  Con- 
gress, lay  any  imposts  or  duties  on  imports  or 
exports,  except  what  may  be  absolutely  neces- 
sary for  executing  its  inspection  laws. 

*The  compensation  required  by  this  [*45< 
law  to  he  paid  for  a  license  to  sell,  cannot  be 
considered  an  impost  or  duty,  within  the  smae 
and  meaning  of  these  terms,  as  used  In  the 
constitution.   They  refer  to  the  foreign  duty, 
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and  not  to  any  charge  that  may  grow  out  of 
the  internal  police  of  the  states.  It  may  indi' 
rectly  fall  on  the  importeii  articles,  and  en* 
baace  the  price  in  the  sale;  but  even  this  is  not 
an  expense  imposed  on  the  importer  or  other 
■eller.  but  ia  borne  ultimately  by  the  consumer. 

But  the  broad  principle  has  been  assumed  on 
the  argument,  that  the  payment  of  the  foreign 
duty  is  a  purchase  of  the  right  and  privilege, 
not  only  of  introducing  the  goods  into  the 
country,  but  of  selling  tnem  free  from  any  in- 
creased burden  imposed  by  the  states;  and,  un- 
less  this  principle  can  be  sustained,  the  law  in 
question  is  not  in  violation  of  the  constitution. 

The  connul,  however,  aware  that  the  prin- 
dple  tfana  broadly  laid  down,  if  practically 
carried  out  to  its  full  extent,  wou  Id  lead  to 
oonseqnences  so  obviously  untenable,  that  it 
would  at  once  show  the  unsoundness  of  the 
principle  itself,  have  limited  its  application  to 
the  first  wholesale  disposition  of  the  merchan- 
dise. Can  such  a  distinction,  however,  be  sus- 
tained! There  is  nothing,  certainly,  in  the 
letter  of  the  constitution  to  support  it;  nor 
dow  it  foil  within  reasonable  intendment  grow- 
ing out  of  the  nature  of  the  subject'matter  of 
the  provision.  The  prohibition  to  the  states 
is  against  laying  any  impost  or  duty  on  im- 
ports. It  is  the  merchandise  that  is  exempted 
from  tlie  imposition.  The  constitution  nownere 
gives  any  extraordinary  protection  to  the  im- 
porter. So  that,  if  the  law  was  confined  to 
the  importer  only,  he  eonld  find  no  exemption 
frpm  the  operation  of  state  laws.  Nor  Is  tliere, 
according  to  my  judgment,any  rational  grounds, 
upon  which  the  constitution  may  be  considered 
as  extending  such  exemption  to  wholesale,  and 
not  to  retail  dealers.  If  the  payment  of  the 
foreign  duty  is  the  purchase  9!  the  privilege 
to  sell,  as  well  as  to  introduce  the  article  into 
the  country,  where  can  be  the  difference  wheth- 
er this  privilwe  is  exercised  in  the  one  way  or 
the  other  1  The  retail  merchant  often  imports 
his  own  goods;  and  why  should  he  be  compelled 
455*]  to  take  out  a  license  to  sell,  *when  his 
neighbor,  who  imports  and  sells  by  wholesale, 
is  exempted.  But  the  distinction  is  altogether 
fruitless,  and  does  not  effect  the  object  sup- 
posed to  have  been  intended,  vix.,  to  take  from 
the  states  the  power  of  imposing  burdens  upon 
foreign  merchandise,  that  might  tend  to  lessen 
or  entirely  prevent  the  importation,  and  there- 
by ^minish  the  revenue  of  the  United  States. 
It  is  very  evident  that  no  such  purpose  can 
be  aeeomplished,  by  limiting  the  protection  to 
the  first  sale.  It  was  admitted,  that  after  the 
first  sale,  and  the  article  becomes  mixed  and  in- 
corporated in  the  general  mass  of  the  property 
of  the  country,  and  to  be  applied  to  domestic 
use,  it  loses  this  pretended  privilege.  But 
everyone  knows,  that  whatever  charge  or  bur- 
den is  imposed  upon  the  retail  sale,  affects  the 
wholesale  indirectly,  as  much  as  if  laid  directly 
npon  the  wholesale.  The  retail  dealer  takes  this 
charge  into  calculation  in  the  purchase  from 
the  wholesale  merchant,  and  which,  of  course, 
equally  affects  the  importation.  Suppose  the 
$50  required  to  be  paid  by  the  wholesale  deal- 
er was  imposed  on  the  retail  merchant,  would 
it  not  equally  affect  the  importation?  It  would 
equally  increase  the  burden,  and  enhance  the 
expense  of  the  article  when  it  eomee  Into  the 
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hands  of  the  consumer,  and  on  whom  all  the 
charges  ultimately  fall.  And  if  these  charges 
are  so  increased  by  the  state  governments,  in 
any  stages  of  the  internal  trade,  as  to  check 
their  sale  for  consumption,  it  will  necessarily 
affect  the  Importation.  80  that  nothing  short 
of  a  total  exemption  from  state  cliftf:ge8  or 
taxes,  under  all  drcumstances,  will  answer  the 
supposed  object  oft  the  constitution.  And'  to 
push  the  principle  to  such  lengths,  would  be  a 
restriction  upon  state  authority,  not  warranted 
by  the  constitution. 

It  certainly  cannot  be  maintained  that  the 
states  have  no  authority  to  tax  imported  mer- 
chandise. But  the  same  prinoi^e  of  discrim- 
ination between  the  wholesale  and  retail  deal- 
er, as  to  a  license  to  sell,  would  seem  to  me,  If 
well-founded,  to  extend  to  taxes  of  every  de- 
scription. And  it  would  present  a  singular  in- 
congruity, to  exempt  a  wholesale  merchant 
from  all  taxes  upon  his  stock  of  goods,  and 
subject  to  taxation  the  like  stock  of  his  neij^- 
bor  who  was  selling  by  retail. 

*It  is  laid  down  ia  No.  88  of  the  [*455 
Federalist  (and  I  believe  universally  admitted), 
"that  the  states,  with  the  sole  exception  of  du- 
ties on  imports  and  exports,  retain  authority  to 
tax  in  the  most  absolute  and  unqualified  sense; 
and  any  attempt  on  the  part  of  the  national 
government  to  abridge  them  in  the  exercise  of 
it,  would  be  a  violent  assumption  of  power, 
unwarranted  by  any  article  or  clause  m  tho 
constitution.*'  Although  an  impost  or  duty 
may  he  considered  a  tax  in  its  most  enlarged 
sense,  yet  every  tax  cannot  be  understood  to 
mean  an  impost  or  duty  in  the  sense  of  the  oon- 
stitution.  As  here  used,  it  evidently  refers  to 
the  foreign  duty  imposed  by  revenue  laws.  It 
would  be  a  singular  use  of  the  term  impost,  to 
apply  it  to  a  tax  on  real  estate;  and  no  one,  I 
presume,  would  contend  that  all  imported  ar- 
ticles upon  which  the  duties  have  been  paid 
are  exempt  from  all  state  taxation  In  the  bands 
of  the  consumer.  And  yet  this  would  follow, 
if  duty  and  tax  are,  in  all  respects,  synony- 
mous; for  the  constitution  declares,  that  no 
state  shall  lay  any  duty  on  imports,  viz.,  tho 
article  imported.  To  avoid  these  consequences, 
which  are  certainly  inadmissible,  the  inhibition 
to  the  states  must  l>e  understooid  as  extoiding 
only  to  foreign  duties,  and  not  to  tuces  im- 
posed by  the  states,  after  the  imports  become 
articles  of  internal  trade,  and  for  domestic  use 
and  consumption;  they  then  become  subject  to 
state  jurisdiction. 

This  law  seems  to  have  been  treated  as  if  it 
imposed  a  tax  or  duty  Upon  the  importer,  or 
the  importation.  It  certainly  admits  of  no 
such  construction.  It  is  a  charge  upon  the 
wholesale  dealer,  whoever  be  may  be,  and  to 
operate  upon  the  sale,  and  not  upon  the  im> 
portatfon.  It  requires  tUe  purchase  of  a  priv- 
ilege to  sell,  and  must  stand  on  the  same  foot- 
ing as  a  purchase  of  a  privilege  to  sell  in  any 
other  manner,  as  by  retail,  at  auction,  or  as 
hawkers  and  peddlers, -or  in  whatever  way  state 
policy  may  require.  Whether  such  regulations 
are  wise  and  politic,  is  not  a  question  for 
this  court.  If  the  broad  principle  contended 
for  on  the  part  of  the  plaintiffs  in  error— that 
the  payment  of  the  foreign  duty  is  a  purchase 
of  the  privilege  of  selUng— be  well  founded,  no 
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limit  can  be  set  by  the  Btates  to  the  exercise  of 
this  privilege.  The  first  sale  may  be  made  in 
457*]  defiance  of  all  state  'regulation;  and 
all  state  laws  regulating  sales  of  foreign  goods 
at  auction,  and  imposing  a  duty  thereupon, 
are  unconstitutional,  so  far,  at  all  events,  as 
the  sale  may  be  by  bale,  package,  hogshead, 
barrel  or  tierce,  etc.  And,  indeed,  if  the  right 
to  sell  follows  as  an  incident  to  the  importa- 
tion, it  will  take  away  all  state  couti'ol  over  in- 
fectious and  noxious  goods,  whilst  unsold,  in 
the  bands  of  the  importer.  The  princijple,  when 
carried  out  to  its  full  «ctent>  would  inevitably 
lead  to  such  consequences. 

It  has  been  urged  with  great  earnestness  up- 
on the  court,  that  if  the  states  are  permitted 
to  lay  such  charges  and  taxes  upon  imports, 
they  may  be  so  multipled  and  increased  as  en- 
tirely to  stop  all  importations.  If  this  argu- 
ment presents  any  serious  objection  to  the  law 
in  question,  the  answer  to  it,  in  my  judgment, 
has  already  been  given:  that  the  limitation,  as 
contended  for,  of  state  power,  will  not  effect 
the  objects  proposed.  Whether  this  additional 
burden  is  imposed  upon  the  wholesale  or  re- 
tail dealer,  it  will  equally  affect  the  importa- 
tion; and  nothing  short  of  a  total  exemption 
from  all  taxation  and  charges  of  every  descrip- 
tion, will  take  from  the  states  the  power  of  leg- 
islating so  as  in  some  way  may  incurectly  afl^ect 
the  importation. 

But  arguments  drawn  against  the  existence 
of  a  power  from  its  supposed  abuse  are  illog- 
ical, and  generally  lead  to  unsound  conclusions. 
And  this  is  emphatically  so  when  applied  to 
our  system  of  government.  It  supposes  the 
interest  of  the  people,  under  the  general  and 
state  governments,  to  be  in  hostility  with  each 
other,  instead  of  considering  the  two  govern- 
ments as  parts  only  of  the  same  system,  and 
forming  but  on,e  government  for  the  same  peo- 
ple, having  for  its  object  the  same  common 
interest  and  welfare  of  all. 

If  the  supposed  abuse  of  a  power  is  a  satis- 
factory objection  to  its  existence,  it  will  equal- 
ly apply  to  many  of  th«  powers  of  the  general 
government;  and  it  is  as  reasonable  to  sup- 
pose that  the  people  would  wish  to  injure  or 
destray  themselTeB,  through  the  instrumental- 
ity of  the  one  goremment  as  the  other. 

The  doctrine  of  the  court  in  the  case  of 
H'CuUoch  V.  The  State  of  Maryhind,  4  Wheat. 
458"]  Rep.  316,  has  been  urged  *as  having 
a  bearing  upon  this  question  ■unfavorable  to 
the  validity  of  the  taw.  But  it  appears  to  me, 
that  that  case  warrants  no  such  conclusion.  It 
is  there  admitted,  that  the  power  of  taxation 
is  an  incident  of  soTereignty,  and  is  co-exten- 
sive with  that  to  which  it  is  an  incident.  And 
that  all  subjects,  over  which  the  sovereign 
power  of  a  state  extends,  are  objects  of  taxa- 
tion. The  Bank  of  the  United  States  could 
not  be  taxed  by  the  states,  because  it  was  an  in- 
strument employed  by  the  government  in  the 
execution  of  its  powers.  It  was  called  into  ex- 
istence under  the  authority  of  the  United 
States,  and  of  course  could  Jut  have  previous- 
ly existed  at  an  object  of  taxation  by  the 
states.  Not  so,  however,  with  respect  to  im- 
ports; they  were  in  existence,  and  under  the 
absolute  jurisdiction  and  control  of  the  states, 
before  the  adoption  of  the  constitution.  And  it 
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is,  therefore^  as  to  them,  a  question  of  sur- 
render of  power  by  the  states,  and  to  what  ex- 
tent this  has  been  given  up  to  the  United 
States.  And  it  is  expressly  admitted  in  that 
case,  that  the  opinion  did  not  deprive  the 
states  of  any  resources  they  originally  pos- 
sessed ;  nor  to  any  tax  paid  by  the  real  pr->per- 
ty  of  the  bank  in  common  with  the  other  real 
property  within  the  state;  nor  to  a  tax  imposed 
on  the  interest  which  the  citizens  of  Maryland 
may  hold  in  the  institution,  in  common  with 
other  property  of  the  same  description  through- 
out the  state.  But  the  tax  was  neld  unconsti- 
tutional, because  laid  on  the  operations  of  the 
bank,  and  conseque=tly  a  t&x  on  the  operation 
of  an  instrument  employed  by  the  government 
of  the  Union  to  carry  its  powers  into  execution; 
and  this  instrument,  created  by  the  government 
of  the  Union.  But  these  objections  do  not  ap- 
ply to  the  law  in  question.  The  government  of 
the  Union  found  the  states  in  the  full  exercise 
of  sovereign  power  over  imports.  It  was  tme 
of  the  sources  of  revenue  ori^nally  possessed 
by  the  states.  The  hiw  does  not  purport  to 
act  directly  upon  anything  which  has  been  Bur- 
rendered  to  the  general  government,  vit,  the 
external  commerce  of  the  state.  It  may  operate 
indirectly  upon  it  to  some  extent;  but  cannot 
be  made  essentially  to  impede  or  retard  the 
operations  of  the  sovernment;  not  more  so  than 
might  be  effected  oy  a  tax  on  the  stock  held  by 
individuals  in  the  Bank  of  the  United  States. 
And,  indeed,  the  power  *of  crippling  [*45t 
the  operations  of  the  government,  in  the  fqr- 
mer  case,  would  not  be  so  practicable  as  in  the 
latter;  for  it  has  the  whole  range  of  the  prop- 
erty of  its  citizens  for  taxation  and  to  provide 
the  means  for  carrying  on  its  measures.  So 
that  it  would  be  beyond  the  reach  of  the  states 
materially  to  aflfect  the  operations  of  the  gen- 
eral government,  by  taxing  foreign  merchan 
dise,  should  they  be  disposed  so  to  do. 

I  am,  accordingly,  of  opinion,  that  the  judg- 
ment of  the  Court  of  Appeals  of  Maryland 
ought  to  be  affirmed. 

Judgment. — This  cause  came  on,  etc.  On  con- 
sideration whereof,  this  court  is  of  opinion  that 
there  is  error  in  the  judgment  renctered  b^  the 
said  Court  of  Apoeals  in  this,  that  the  judg- 
ment of  the  City  Court  of  Baltimore,  condemn- 
ing the  said  Alexander  Brown,  George  Brown, 
John  A.  Brown,  and  James  Brown,  to  pay 
the  penalty  therein  mentioned,  ought  not  to 
have  been  so  rendered  against  them,  because 
the  act  of  the  legislature  of  the  state  of  Mary- 
land, entitled,  "An  act  supplementary  to  the 
act  laying  duties  on  licenses  to  the  retailers 
of  dry  goods,  and  for  other  purposes,"  on 
which  the  indictment  on  which  the  said  judg- 
ment was  rendered  is  founded,  so  far  as  it 
enacts,  "that  all  importers  of  foreign  articles, 
of  dry  goods,  wares,  or  merchandise,  by  bale  or 
package,  or  of  wine,  rum,  brandy,  whiskey,  or 
other  distilled  spirituous  liquors,  etc.,  selling 
the  same  by  wholesale,  bale,  or  package,  hogs- 
head barrel  or  tierce,  shall,  before  they  are  au- 
thorized to  sell,  ti^e  out  a  license  as  by  the 
original  act  is  directed,  for  which  they  shall 
pay  fifty  dollars;  and,  in  case  of  neglect  or  re- 
fusal to  take  out  such  license,  shall  be  subject 
to  the  same  penalties  and  forfeitures  as  axe 
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prescribed  by  the  original  a«t  to  which  this  is 
a  Bupplement "  is  repugnant  to  the  constitution 
of  the  United  States,  and  void;  wherefore  the 
■aid  Court  of  Appeals,  before  whom  the  said 
judgment  of  the  said  City  Court  of  Baltimore 
was  brought  by  amwal,  ought  not  to  ham  af- 
firmed, but  thouM  have  reversed  t^e  same. 
Wherefore  it  is  considered  by  this  court,  that 
the  said  judgment  of  the  said  Court  of  Appeals, 
affirming  the  said  judgment  of  the  City  Court  of 
460"]  Baltimore,  *m  reversed  and  annulled, 
and  that  the  cause  be  remanded  to  the  said 
Court  of  Appeal!,  with  direction*  to  lemae  the 
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TTpon  an  indictment  under  tbe  slave  trade  act  of 
tht  20th  ot  April,  1818.  eh.  873,  anilnst  the  owner 
of  tbe  ship,  testlmoa;  o{  the  declarations  of  the 
master,  beiag  b  part  of  the  res  gestie,  connected 
with  acts  Id  furtherance  of  the  voyage,  and  within 
the  scope  of  his  authority,  as  agent  of  the  owner, 
In  the  conduct  of  tbe  guiltr  enterprise,  Is  admla- 
•Ible  in  evidence  against  the  owner. 

Upon  such  an  Indictment  against  tbe  owner, 
diarglng  blm  with  fitting  out  tbe  ship  with  Intent 
to  emplor  her  In  tbe  Illegal  voyage,  evidence  Is  ad- 
missible, that  he  commanded,  authorized,  and 
snperlntended  tbe  fitment,  through  the  Instrumen- 
taflt;  of  hia  agents,  without  being  personally 
present. 

It  Is  not  essential  to  constitute  a  fitting  out,  un- 
der the  acts  of  Congress,  that  every  equipment 
necessary  for  a  slave  voyage,  or  anj  equipment  pe- 
culiarly adapted  to  such  a  voyage,  should  be  taken 
on  board;  It  la  saffldsit  If  the  vessel  Is  actually 
fitted  ont  with  Intent  to  be  employed  In  tbe  Illegal 
voyage. 

In  sucb  an  indictment.  It  Is  not  neeessarr  to 
specify  the  partlcnlars  of  the  fitting  out;  It  Is 
sufficient  to  allege  the  offense  in  the  words  of  the 
statute. 

Nor  Is  It  necessary  that  there  should  he  any  prin- 
cipal offender  to  wbom  the  defendant  might  be 
alolng  and  nbettlag.  These  terms  in  tbe  statute  do 
not  refer  to  the  relation  of  principal  and  accessory 
In  cases  of  felony ;  both  the  actor,  and  be  who  aids 
and  abets  the  act,  are  considered  as  principals. 

It  Is  necessary  that  the  Indictment  should  aver, 
that  the  vessel  was  built,  fitted  out.  etc.,  or  caused 
to  sail,  or  be  sent  away,  witblu  the  Jurisdiction  of 
the  United  States. 

An  averment  that  the  ship  was  fitted  out.  etc.. 
"with  intent  that  the  said  vessel  should  be  em- 
ployed" in  the  slave  trade.  Is  fatallv  defective,  tbe 
words  of  the  statute  being,  "with  intent  to  employ" 
the  vessel  In  the  slave  trade,  and  exclusively  refer- 
ring to  the  Intent  of  tbe  party  causing  the  act. 
461*1  'Objections  to  the  form  and  sufficiency  of 
the  Indictment  may,  in  the  discretion  of  the  court, 
be  discussed,  and  decided  during  the  trial  before 
the  jury ;  but  generally  weaUng  they  ought  regu- 
larly to  be  considered  only  upon  a  motion  to  quash 
tbe  Indictment,  or  In  arrest  of  Judgmoit,  or  on  de- 
murrer. 

In  criminal  proceedings,  the  onus  probandl  rests 
upon  tbe  prosecutor,  unless  a  different  provision 
Is  expressly  made  by  statute. 


THIS  was  a  prosecution  in  the  CSrcuit  Court 
of  Maryland,  against  the  defiant,  Good- 
ing, under  the  slave  trade  act  of  the  20th  of 
Apni.  1818,  ch.  373.  The  indictment  alleged, 
(1)  that  the  said  Ciooding,  being  a  citizen  of  the 


NOTB. — As  to  a\a.j9  trader  see  note  ante,  268. 
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United  States,  after  the  passing  of  the  act  of 
the  Congress  of  the  United  States,  entitled,  "An 
act  in  addition  to  an  act  to  prohibit  the  intro- 
duction of  slaves  into  any  port  or  place  within 
the  jurisdiction  of  the  United  States,  from  and 
after  the  first  day  of  January,  in  the  year  of 
our  Lord  1808,  and  to  repeal  certain  parts  of 
the  same,"  that  is  to  say,  after  the  20th  of  April, 
1818,  to  wit,  on  the  30th  dajr  of  September, 
in  the  year  1824,  at  the  dietnct  of  Maryland, 
did  fit  out  for  himself,  as  owner,  in  the  port  of 
Baltimore,  within  the  jurisdiction  of  tbe  United 
States,  and  within  the  jurisdiction  of  this  court, 
a  certain  vessel  called  the  General  Winder,  with 
intent  to  employ  the  said  vessel,  the  General 
Winder,  in  procuring  negroes  from  a  foreign 
country,  to  wit,  from  the  continent  of  Africa, 
to  be  transported  to  another  place,  to  wit,  to 
the  Island  of  Cuba,  in  the  West  Indies,  to  be 
Bold  as  slaves,  contrary  to  the  true  intent  and 
meaning  of  the  act  of  Congress  in  such  case 
made  and  provided,  to  the  evil  example  of  all 
others  in  lilce  caae  offending,  and  against  the 
peace,  aovemmen^  and  dignity  of  the  aaid 
United  States. 

2.  That  the  said  Gooding,  a  dtizen  of  the 
said  United  States,  and  residing  therein,  to  wit, 
at  the  district  aforesaid,  after  tbe  passing  of 
the  act  of  Congress  aforesaid,  to  wit,  on  the 
day  and  year  last  aforesaid,  within  the  juris- 
diction of  tUs  court,  at  the  district  aforesaid, 
did,  for  himself,  as  owner,  send  away  from 
the  iK»t  of  Baltimore,  wi^n  the  juriBdiction 
of  the  United  States,  a  certain  otner  vesael, 
called  the  General  Winder,  with  intent  to  em- 
ploy tbe  said  Tessel,  the  General  Winder,  in 
procuring  negroes  from  a  foreign  country, 
"to  wit,  from  the  continent  of  Africa,  [*462 
to  be  transported  to  another  place,  to  wit,  to 
the  Island  of  Cuba,  to  be  sold  as  slaves,  con- 
trary to  the  true  intent  and  meaning  of  the  act 
of  Congreaa  in  such  caae  made  and  provided,  to 
the  evu  ocample  of  all  others  in  like  cose  of- 
fending, and  against  the  peace,  fprvemmeni, 
and  dignity  of  the  United  States. 

3.  That  the  said  Gooding,  a  citizen  of  the 
said  United  States,  and  residing  therein,  after 
the  passing  of  the  act  of  Congress  aforesaid,  to 
wit,  on  the  day  and  year  last  aforesaid,  at  the 
district  aforesaid,  and  within  the  jurisdictiou 
of  this  court,  did  aid  in  fitting  out,  for  himself, 
OS  owner,  in  the  port  of  Baltimore,  within  the 
jurisdiction  of  the  United  States,  to  wit,  at  the 
district  aforesaid,  a  certain  other  vessel,  called 
the  General  Winder,  with  intent  that  the  said 
vessel.  The  General  Winder  should  be  em- 
ployed in  procuring  negroes  from  a  foreign 
country,  to  wit,  from  tbe  continent  of  Africa, 
to  be  transported  to  another  place,  to  wit,  to 
the  Island  of  Cuba,  to  l>e  sold  as  slaves,  con- 
trary to  the  true  intent  and  meaning  of  the  act 
of  Congress  in  such  case  made  and  provided, 
to  the  evil  example  of  all  others  in  like  case 
oS'ending,  and  against  the  peace,  government, 
and  dignity  of  the  said  United  States. 

4.  That  the  said  Gooding,  a  citizen  of  the 
said  United  States,  and  residing  therein,  after 
the  passing  of  the  act  of  Congress  aforesaid,  to 
wit,  on  the  day  and  year  last  aforesaid,  at  the 
district  aforesaid,  and  within  the  jurisdiction 
of  this  court,  did  abet  the  toicing  on  board,  from 
one  of  the  coasts  of  Africa,  divers  negroes,  to 
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wit,  290,  not  being  Inhabitants,  nor  held  to 
service  hj  the  laws  of  either  of  the  states  or 
territorieB  of  the  United  States,  of  a  certain 
other  veeael,  called  the  General  Winder,  for 
the  purpose  of  selling  such  negroes  as  slaves, 
contrary  to  the  true  intent  and  meaning  of  the 
act  of  Congress  in  such  caae  made  and  provided, 
to  the  evil  example  of  all  others  in  like  case 
ofTmiding,  and  against  the  peace,  government, 
and  dignity  of  the  said  United  States. 

5.  That  the  said  Gooding,  a  citizen  of  the 
United  States,  and  residing  therein-  after  tlie 
passing  of  the  act  of  Congress  aforesaid,  to  wit, 
on  the  day  and  year  last  aforesaid,  at  the  dis- 
trict aforesaid,  and  within  the  jurisdiction  of 
468*]  this  court,  'did,  for  himself,  as  owner, 
cause  to  sail  from  the  port  of  Baltimore,  within 
the  jurisdiction  of  the  United  States,  a  certain 
other  vessel,  called  the  General  Winder,  with 
intent  that  the  said  vessel,  the  General  Winder, 
should  be  employed  in  procuring  negroes  6'om 
a  foreign  country,  to  wit,  from  tne  continent  of 
Africa,  to  be  transported  to  another  place,  to 
wit,  to  the  Island  of  Cuba,  to  be  sold  as  slaves, 
contrary  to  the  true  intent  and  meaning  of  the 
act  of  Congress  in  such  case  made  and  provid- 
ed, to  the  evil  example  of  all  others  m  like 
case  offending,  and  a^inst  the  peace,  govern- 
ment, and  dignity  of  uie  said  United  States. 

6.  That  the  said  Gooding,  a  citizen  of  the 
United  States,  and  residing  therein,  after  the 
passing  of  the  act  of  Congress  aforesaid,  to  wit, 
on  the  day  and  year  last  aforesaid,  at  the  dis- 
trict aforesaid,  and  within  the  jurisdiction  of 
this  court,  did,  for  himself,  as  owner,  cause  to 
be  sent  away  from  the  port  of  Baltimore,  with- 
in the  jurisdiction  of  the  United  States,  a  cer-. 
tain  other  vessel,  called  the  General  Winder, 
with  intent  that  the  said  vessel,  the  General 
Winder,  should  be  employed  in  procuring  ne- 
groes from  a  foreign  country,  to  wit,  from  the 
continent  of  Africa,  to  be  transported  to  a 
certain  other  place,  to  wit,  to  the  Island  of 
Cuba,  to  be  sold  as  slaves,  contrary  to  the  true 
intent  and  meaning  of  the  act  of  Congress  in 
such  case  made  and  provide,  to  the  evil  ex- 
ample of  all  others  In  like  ease  offending,  and 
against  the  peace,  govenimentf  and  dignity  of 
the  said  United  States. 

7.  That  the  said  Gooding,  a  citizen  of  the 
United  States,  and  residing  therein,  after  the 
passing  of  the  act  of  Congress  aforesaid,  to  wit, 
on  the  day  and  year  last  aforesaid,  at  the  dis- 
trict aforesaid,  and  within  the  jurisdiction  of 
this  court,  did,  for  himself  as  owner,  or  for 
other  persons,  as  factor,  fit  out,  equip,  load,  or 
otherwise  prepare,  a  certain  other, ship  or  ves- 
sel called  the  General  Winder,  in  the  port  of 
Baltimore,  within  the  jurisdiction  of  the  United 
States,  to  wit,  at  the  district  aforesaid,  or  did 
cause  the  same  ship  or  vessel,  the  General 
Winder,  to  be  so  fitted  out,  equipped,  loaded, 
or  otherwise  prepared,  with  intent  that  the  said 
ship  or  vessel,  the  General  Winder,  should  be 
employed  in  procuring  negroes,  mulattoes,  or 
persons  of  color,  from  a  foreign  kingdom,  place 
or  country,  to  wit,  from  the  continent  of  Africa, 
to  be  transported  to  another  port  or  place,  to 
464"]  wit,  to  "the  Island  of  Cuba,  in  the  West 
Indies,  to  be  there  sold,  or  otherwise  disposed  of 
as  slaves,  or  held  to  labor  or  service,  contrary 
to  the  true  intent  and  meaning  of  the  act  of 
Congress  in  such  case  made  and  provided,  to 
€94 


the  evil  example  of  all  others  in  like  case  of- 
fending, and  against  the  peace,  government  and 
dignity  of  the  said  United  States. 

At  the  trial  in  the  Circuit  Court,  the  United 
States  offered  evidence  that  the  defendant  pur- 
chased of  one  M'Elderry  the  vessel  called  the 
General  Winder,  in  the  indictment  mentioned, 
and  that  said  vessel  was  built  in  the  port  of 
Baltimore,  also  in  the  said  indictment  men- 
tioned. They  further  offered  in  evidence,  that 
at  the  time  said  purchase  was  made,  the  said 
vessel  was  not  completely  finished,  and  that  the 
same  was  finished  under  the  superintendence  of 
a  certain  Captain  John  Hill,  woo  was  appoint- 
ed by  the  defendant  master  of  said  vessel  on 
her  then  intended  voyage.  They  also  offered 
in  evidence,  that  the  defendant  was,  at  the 
time  when  the  offense  laid  in  the  indictment  is 
charged  to  have  been  committed,  and  at  the 
time  of  his  purchase  of  the  said  vessel,  and 
ever  since  has  been  a  citizen  of  thf  United 
States,  and  has  constantly,  from  the  time  of 
the  purchase  of  the  said  vessel  till  the  present 
period,  been  an  actual  resident  of  the  said  port 
of  Baltimore. 

They  further  offered  evidence,  that  after  the 
said  purchase,  and  after  the  appointment  of  the 
.  said  Captain  Hill  as  master  as  aforesaid,  the 
said  Hiu  ordered  various  fitments  for  the  said 
vessel  at  the  said  port  of  Baltimore,  which  said 
fitments  were  furnished  for  said  vessel,  and 
afterwards,  on  the  order  of  said  Hill,  were  paid 
for  by  the  defendant.  They  also  offered  in  ev- 
idence, that  some  of  these  fitments  were  pecul- 
iarly adapted  for  the  slave  trade,  and  are  never 
put  on  board  any  other  vessels  than  those 
intended  for  such  trade;  a  part  of  siich  fitments 
so  ordered  by  Captain  Hill  and  paid  for  by  the 
defendant,  to  wit,  three  dozen  of  brooms,  eight- 
een scrapers,  and  two  trumpets,  were  actually 
put  on  board  the  General  Winder  in  the  port 
of  Baltimore,  the  residue  of  the  equipments  on 
board  the  General  Winder  at  the  time  of  her 
departure  being  such  as  are  usual  on  board 
vessels  carrying  on  trade  between  said  port 
and  the  West  Indies.  And  the  rest  of  such  fit- 
ments, peculiar  to  the  slave  trade  as  aforesaid. 
*were  shipped  at  the  said  port  of  Batti-  [*465 
more,  on  ooard  another  veseel  called  the  Poca- 
hontas,  chartered  by  the  defendant.  That  the 
said  vessel  called  the  General  Winder,  aailed 
from  the  port  of  Baltimore,  fitted  as  aforesaid, 
and  with  the  said  Hill  as  master,  on  or  atmat 
the  twenty-first  day  of  August,  eighteen 
hundred  and  twenty-four,  having  deared  for 
the  island  of  St.  Thomas  in  the  West  Indies. 
That  the  other  vessel  called  the  Pocahontas  also 
sailed  for  St.  Thomas  from  the  port  of  Balti- 
more, with  the  part  of  the  said  fitments  put  on 
board  her  as  before  mentioned,  some  time  in  the 
month  of  September  following.  They  also  gave 
evidence  that  both  the  said  vessels,  the  Gen- 
eral Winder  and  the  Pocahontas,  afterwards 
arrived  at  St.  Thomas,  and  that  at  that  island 
the  said  peculiar  fitments  shipped  as  aforesaid 
in  the  Pocahontas,  were  there  transhipped  from 
said  vessel  to  the  General  Winder,  the  said  Hill 
still  being  the  master  of  the  said  last-men- 
tioned vessel.  They  also  further  offered  in  evi- 
dence, that  the  defendant,  about  six  or  seven 
months  after  the  sailing  of  the  General  Winder 
from  the  said  port  of  Baltimore,  declared  in 
the  presence  of  a  competent  witness,  that  the 
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Oeneral  Winder  hftd  made  him  a  good  TOTa^. 
baviiiK  arrived  with  a  cargo  of  slaveB,  the  wit- 
i»Be  tkouj^t  he  sAid  290,  and  that  he  also  de- 
clared in  the  preeenoe  of  the  same  witness  at 
another  time,  that  he,  the  defendant,  was  the 
«oIe  owner  of  the  said  vessel,  called  the  General 
Winder.  They  also  offered  in  evidence  by  an- 
other witness,  that  the  defendant  had  at  another 
time  declared  in  the  presence  of  this  other  wit- 
ness,  that  the  said  witness,  who  was  a  creditor 
of  the  defendant,  should  be  paid  one- half  hi* 
debt  on  the  arrival  of  the  General  Winder  at 
Trinidad  de  Cuba.  The  United  States,  further 
to  support  the.  said  indictment,  offered  to  give 
in  evidence  to  the  jury,  by  a  certain  Captain 
Peter  L.  Coit,  that  he.  Captain  Coit,  was  at  St. 
Thomas  while  the  General  Winder  was  at  that 
island,  as  before  stated,  in  September,  1824, 
and  that  he  was  frequently  on  board  the  said 
vessel  at  that  time  at  St  Thomas;  that  the 
said  Captain  Hill,  the  said  master  of  the  Gener- 
al Winder,  then  and  there  proposed  to  the  said 
witness,  Captain  Coit,  to  engage  on  board  the 
General  Winder,  as  mate  for  the  voyage 
46<(']*then  in  progress,  and  described  the  same 
to  be  a  voyage  to  ^e  coast  of  Africa  for  slaves, 
and  thence  back  to  Trinidad  de  Cuba.  That  he 
offered  to  the  said  witness  seventy  dollars  per 
month,  and  five  dollars  per  head  for  every 
nrime  slave  which  should  oe  brought  to  Cuba. 
That  on  the  witness  inquiring  who  would  see 
the  crew  paid  in  the  event  of  a  disaster  attend- 
ing the  voyage,  Captain  Hill  replied.  "Uncle 
J^m,"  meaning  (as  witness  understood),  John 
Oooding,  the  defendant. 

The  defendant's  counsel  objected  to  the  ad- 
missibility of  this  evidence,  and  the  judges 
divided  in  opinion  upon  its  admiaaibtlity.  They 
also  moved  the  court  for  its  opinion  upon  the 
following  points: 

1.  That  on  the  chai^  contained  in  the  1st, 
2d,  3d.  &th  and  6th  counts  in  the  indictment,  it 
is  incumbent  on  the  United  States  to  prove  that 
the  vessel,  named  or  mentioned  in  the  indict- 
ment, was  fitted  out,  sent  away,  caused  to  sail, 
or  caused  to  be  sent  away,  with  intent  to  trans- 

Strt  negroes  from  the  coast  of  Africa  to  the 
land  of  Cuba. 

2.  That  evidence,  that  the  defendant  caused 
4he  vessel  in  question  to  be  fitted  out  by  Cap- 
tain John  Hill,  or  anyone  else,  will  not  support 
the  first  coimt  in  the  indictment,  in  which  he  is 
charged  with  fitting  her  out  himself. 

3.  That  the  first  count  charges  a  fitting  out 
in  the  port  of  Baltimore,  which,  according  to 
the  true  legal  interpretation  of  the  words  in  an 
indictment,  means  a  complete  equipment;  and 
that  evidence  of  a  partial  preparation  here, 
and  a  further  equipment  at  St.  Thomas,  wil! 
not  support  the  charge  contained  in  this  count. 

4.  That  the  defendant  cannot  be  convicted  on 
the  first  count,  because  no  offense  is  legally 
eharged  in  the  said  count,  it  being  necessary  to 
specify  the  particular  equipments  in  the  indict- 
ment, in  onler  that  the  defendant  may  have 
jiotice  of  the  particular  charge  against  him. 

6.  That  the  defendant  cannot  be  convicted 
upon  the  third  and  fourth  oounts,  because  these 
oounts  do  not  charge  any  offense  to  have  been 
■eommitted  by  any  principal,  to  whom  the  de- 
fendant was  or  could  be  aiding  or  abetting; 
-also,  that  he  cannot  be  convicted  upon  tho 
fourth  count,  unless  he  was  actually  or  con- 
<«  Ii.  ed. 


structively  present  when  the  negroes  were  tak- 
en *on  board  on  the  coast  of  Africa;  and[*447 
if  the  defendant  was  in  Baltimore  at  the  time 
the  said  negroes  were  taken  on  board  on  the 
coast  of  Africa,  he  could  not  aid  or  abet  within 
the  meaning  of  the  fourth  section  of  the  act  of 
Congress  of  20th  of  April,  1818,  upon  which  he 
was  Indicted. 

6.  That  the  defendant  cannot  be  convicted  on 
the  second,  fifth  and  sixth  counts  in  the  indict- 
ment, because  no  legal  offense  is  eharged  in 
either  of  these  counts,  the  sdd  counts  not 
charging  that  the  General  Winder  was  built, 
fitted,  equipped,  loaded,  or  otherwise  prepared, 
within  the  jurisdiction  of  the  United  States; 
and  that  the  said  fifth  and  sixth  counts  are  also 
defective  in  charging  the  defendant  with  intent 
that  the  vessel  should  be  employed  in  the  slave 
trade,  instead  of  charging  him  with  intent  to 
employ  her. 

7.  That  the  defendant  cannot  be  convicted 
on  the  third,  fourth,  fifth  and  sixth  counts,  un- 
less there  be  a  previous  conviction  of  the  prin* 
cipal  iu  the  offense,  in  the  said  counts  men- 
tioned. 

The  opinions  of  the  judges  being  divided  upon 
these  points,  and  also  upon  the  question  of 
allowing  objections  to  the  form  and  sufficiency 
of  the  uidictment  to  be  discussed  at  the  trial 
before  the  jury,  the  questions  were  certified  to 
this  court  for  final  determination. 

The  cause  was  argued  by  the  Attorney-Gen- 
eral and  Mr.  Coxe  for  the  United  States,  and 
by  Mr.  Taney  and  Ur.  Uitehdl  for  tho  defend- 
ant. 

Justice  Stoxy  delivered  the  opinion  of 
the  court: 

This  is  the  ease  of  an  indictment  against 
Gooding  for  being  engaged  in  the  slave  trade, 
contrary  to  the  prohibitions  of  the  act  of  Con- 
gress of  the  20th  of  April,  1818.  It  comes  be- 
fore us  upon  a  certificate  of  divison  of  opin- 
ions in  the  Circuit  Court  of  the  district  of 
Maryland,  upon  certain  points  raised  at  the 
trial.  We  take  this  opportunity  of  expressing 
our  anxiety,  least,  by  too  great  indulgence  to 
the  wishes  of  counsel,  questions  of  tnis  sort 
should  be  frequently  brought  before  this  court, 
and  thus,  in  effect,  an  appeal  in  *crim-  [*468 
inal  cases  become  an  ordinary  proceeding,  to 
the  manifest  obstruction  of  public  justice,  and 
against  the  plain  intendment  of  the  acts  of 
Congress.  Cases  of  real  doubt  and  difficulty, 
or  of  extensive  consequence  as  to  principle  and 
application,  and  furnishing  matter  for  very 
grave  deliberation,  are  those  alone  which  can 
tie  reasonably  presumed  to  have  been  within 
the  purview  of  the  legislature  in  allowing  an 
appeal  to  this  court  upon  certificates  of  division. 
In  this  very  case,  some  of  the  questions  certi- 
fied may  have  been  argued  and  decided  in  the 
court  below  upon  the  motion  to  quash  the  in- 
dictment; and  there  are  others  upon  which  it 
is  understood  that  the  Circuit  Conrt  had  no  op- 
portunity of  passing  a  deliberate  judgment. 

The  first  question  that  arises  is  upon  the  di- 
vision of  opinions  whether,  under  the  circum- 
stances of  the  case,  the  tratimony  of  Captain 
Coit  to  the  facts  stoted  in  the  record  was  ad- 
missible. That,  testimony  was  to  the  following 
effect :  That  he.  Captain  Coit,  was  at  St. 
Thomas  while  the  General  Winder  was  at  that 
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Island  in  September,  1824,  and  was  frequently 
on  board  the  vessel  at  that  time;  that  Captain 
Hin,  the  master  of  the  VMsel,  tiien  and  there 
proposed  to  the  witness  to  engage  on  board  the 
General  Winder  as  mate  for  the  Toyage  then 
in  progress,  and  described  the  same  to  be  a  voy- 
age to  the  coast  of  Africa,  for  slaves,  and  thence 
back  to  Trinidad  de  Cuba;  that  he  offered  to 
the  iritness  seventy  dollars  per  month,  and  five 
dollars  per  head  for  every  prime  slave  which 
should  be  brought  to  Cuba;  that  on  the  witness 
Inquiring  who  would  see  the  crew  paid  in  the 
event  of  a  disaster  attending  the  voyage.  Cap-' 
tain  Hill  replied,  '^ncle  John,"  meanii^  (as 
the  witness  understood)  John  Qooding,  the  de- 
fendant. 

It  is  to  be  observed,  that,  as  preliminary  to 
the  admission  of  this  t^timony,  evidence  had 
been  offered  to  prove  that  Gooding  was  owner 
of  the  vessel,  that  he  lived  at  Baltimore,  where 
■he  was  fitted  out,  and  that  he  appointed  Hill 
master,  and  gave  him  authority  to  make  the 
fitments  for  the  voyage,  and  paid  the  bilb 
therefor;  that  certain  equipments  were  put  on 
board  peculiarljf  adapted  for  the  slave  trade; 
and  that  Gooding  had  made  declarations  that 
the  vessel  had  been  engaged  in  the  slave  trade, 
469*]  and  had  made  him  a  good  'voyage. 
The  fbnndation  of  the  authority  of  the  master, 
tiie  nature  of  the  fitments,  and  the  object  and 
aecomplishment  of  the  voyage,  being  thus  laid, 
the  teBtimony  of  Oaptain  U}it  was  offered  as 
confirmatory  of  the  proof,  and  properly  admis- 
sible against  the  defendant.  It  was  objected 
to,  and  now  stands  upon  the  objection  before 
UB.  The  argument  is,  that  the  testimony  is 
not  •admisnhle,  because,  in  criminal  cases,  the 
declarations  of  the  nuuter  of  the  vessel  are 
not  evidence  to  charge  the  owner  with  an  of- 
fense; and  that  the  doctrine  of  the  binding  ef- 
fect of  such  declarations  by  . known  agents,  is, 
and  ought  to  be,  confined  to  civil  cases.  We 
cannot  yield  to  Uie  force  of  the  argument.  In 
general,  the  rules  of  evidence  in  criminal  and 
civil  eases  are  the  same.  Whatever  the  a^nt 
does,  within  the  scope  of  his  authority,  binds 
his  principal,  and  is  deemed  his  act.  It  must, 
indeed,  be  shown,  that  the  agent  has  the  au- 
thority, and  that  the  act  is  within  its  scope; 
but  these  being  conceded,  or  proved,  either  by 
the  course  of  business,  or  hy  express  authoriza- 
tion, the  same  conclusion  arises,  in  point  of  law, 
in  both  cases.  Nor  is  there  any  authority  for 
confining  the  rule  to  dvil  cases.  On  the  con- 
trary, it  is  the  known  and  familiar  principle 
of  criminal  jurisprudence,  that  he  who  com- 
muids,  or  procures  a  crime  to  be  done,  if  it 
is  done,  is  guilty  of  the  crime,  and  the  act  is 
his  act.  This  is  bo  true,  that  even  the  agent 
may  be  innocent,  when  the  procurer  or  prin- 
cipal may  be  convicted  of  guilt,  as  in  the  case 
of  infants,  or  idiots,  employed  to  administer 
poison.  The  proof  of  the  command,  or  procure- 
ment, may  be  direct  or  indirect,  positive  or  cir- 
eumstantial;  but  tiiis  is  matter  for  the  con- 
sideration of  the  jury,  and  not  of  legal  com- 
petency. So,  in  cases  of  conspiracy  and  riot, 
when  once  the  conspiracy  or  combination  is  es- 
tablished, the  act  of  one  conspirator,  in  the 
prosecution  of  the  enterprise,  is  considered  the 
act  of  all,  and  is  evidence  against  all.  Each  is 
deemed  to  consent  to,  or  command,  what  U 
done  by  any  other  in  furtherance  of  the  com- 


mon  object.  Upon  the  facts  of  the  present 
case,  the  master  was  just  as  much  a  guilt/ 
principal  as  the  owner,  and  just  as  much  with- 
in the  purview  of  the  act  by  the  illegal  fitment. 

The  evidence  here  offered  was  not  the  mere 
declarations  *of  the  master  upon  other  [*470 
occasions  totally  disconnected  with  the  objects 
of  the  voyage.  These  declarations  were  con- 
nected with  acts  in  furtherance  of  the  objects 
of  the  voyage,  and  within  the  general  scope  of 
his  authority  as  conductor  of  the  enterpriae. 
He  had  an  implied  authority  to  hire  a  crew, 
'and  do  other  acts  necessary  for  the  voyage. 
The  testimony  went  to  establish  that  be  en- 
deavored to  engage  Captain  Coit  to  go  as  mate 
for  the  voyage  then  in  progress,  and  his  dec- 
larations were  all  made  with  reference  to  that 
object,  and  as  persuasives  to  the  nndertaicijig. 
They  were,  therefore,  in  the  strictest  sense^  a 
part  of  the  res  gestee,  the  necessary  explana- 
tions attending  the  attempt  to  hire.  If  he  had 
hired  a  mate,  the  terms  of  the  hiring,  though 
verbal,  would  have  been  part  of  the  act,  and  the 
nature  of  the  voyage,  as  en>!ained  at  the  time, 
a  necessary  ingredient.  The  act  would  have 
been  so  combined  with  the  declaration,  as  to 
be  inseparable  without  injustice.  The  same  au- 
thority from  the  owner  which  allows  the  master 
to  hire  the  crew,  justifies  him  in  making  such 
declarations  and  explanations  as  are  proper  to 
attain  the  object.  Those  declarations  and  ex- 
planations are  as  much  within  the  scope  of  the 
authority  as  the  act  of  hiring  itself.  Our  opin- 
ion of  the  admissibility  of  this  evidence  pro- 
ceeds upon  the  ground  tiut  these  were  not  the 
naked  declarations  of  the  master,  unaccompa- 
nied with  his  acts  in  that  capacity,  but  declara- 
tions coupled  with  proceedings  for  the  object 
of  the  voyi^,  and  while  it  was  in  progms. 
We  give  no  opinion  upon  the  point  whether 
mere  declarations,  under  other  circumstances,, 
would  have  been  admissible.  The  principle 
which  we  maintain  is  stated  with  great  clear- 
ness by  Mr.  Starkie,  in  his  Treatise  on  Evi- 
dence. 2  Stark.  Evid.  part.  4,  p.  60.  "Where," 
says  he,  "the  fact  of  agency  has  been  proved, 
either  expressly  or  presumptively,  the  act  of 
the  agent,  co-extensive  with  the  authority,  ia 
the  act  of  the  principal,  whose  mere  instrument 
he  is,  and  then,  whatever  ihe  agent  says  within 
the  scope  of  his  authority,  the  principal  says, 
and  evidence  may  be  given  of  such  acts  and  dec- 
larations as  if  they  had  been  actually  done 
and  made  by  the  principal  himself.*^ 
.  *The  other  questions  arise  from  the  [*471 
instructicms  or  opinions  prayed  for  by  the  de- 
fendant at  the  tnal  upon  matters  of  uw,  umn 
which,  also,  the  judges  were  divided  in  opinion. 

The  first  instruction  prayed  puts  the  point, 
whether  the  burthen  of  proof  of  the  onuses 
charged  in  the  indictment  did  not  rest  upon  the 
United  States.  Without  question  it  does  in  all 
cases  where  a  party  stands  charged  with  an 
offense,  unless  a  different  provision  is  made  by 
some  statute;  for  the  general  rule  of  our  juris- 
prudence Is,  that  the  party  accused  need  not 
establish  his  innocence;  but  it  is  for  the  govern- 
ment itself  to  prove  his  ^ilt  before  it  is  enti- 
tled to  a  verdict  or  conviction.  This  question 
has  been  abandoned  at  the  a^umcnt  here,  and 


1. — See  also  2  SUrk.  Svld.  part  4,  p.  408.  404. 
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h  too  plain  fbr  eontroveny,  dnoe  there  is  no 
■tatutaole  proTiaion  altering  the  general  prin- 
dple  in  this  particular. 

The  second  instruction  is  conceived  in  very 
general  terms,  so  general,  indeed,  that  it  can- 
not be  supported  if  it  is  to  be  understood  in  its 
obvious  sense.  It  asks  the  court  to  instruct 
the  jury  that  evidence  that  the  defendant 
caused  the  veswl  to  be  fitted  out  by  Captain 
Bill,  or  anyone  else,  will  not  support  the  first 
count  in  the  indictment,  in  which  the  defendant 
is  charged  with  fitting  her  out  himself.  This 
obviously  covers  the  case  where  the  fitting  out 
is  by  the  instrumentality  of  any  other  persons, 
however  innocent  of  his  desien,  even  thoueh 
the  defendant  himself  should  be  personally 
present,  either  really  or  constructive)^,  and 
superintendinK  the  whole  operations.  To  this 
extent  It  is  clearly  nnmalntainaUe.  But,  in  a 
more  restrictive  sense,  it  involves  the  question, 
whether  evidence  that  the  owner  commanded, 
authorized  and  superintended  the  fitment 
through  his  agents,  without  his  personal  pres- 
ence, would  support  this  count.  We  are  of 
opinion  in  the  afllirraative.  The  act  of  Congress 
does  not  require  that  the  fitting  out  should  be 
by  the  owner  personally,  without  the  assistance 
or  agency  of  others.  The  act  itself  is  of  a  na- 
ture which  forbids  such  a  supposition.  The  fit- 
ment of  a  vessel  is  ordinarily,  and,  indeed,  must 
be  done  through  the  instrumentality  of  others. 
It  is  not  a  single  act,  but  a  series  of  subordi- 
nate operations,  requiring  the  co-operation  of 
persons  in  various  trades  and  arts,  all  conduc- 
ing to  the  same  end.  It  would  be  against  the 
47S*]  plain  sense  of  the  *leslslature,  to  inter- 
pret its  language  to  mean  that  the  act  which 
it  punishes,  and  which  must  or  may  be  done  by 
many  in  the  ordinary  course  of  businesB,  shall 
only  be  punishable  when  the  extraordinary  fact 
occurs  of  its  being  done  by  one  person.  If 
done  by  others  under  the  command  and  direc- 
tion of  the  owner,  with  his  approbation  and  for 
his  benefit,  it  is  just  as  much  in  contemplation 
of  law  his  own  act,  as  if  done  by  himaelf.  To 
this  extent,  at  least,  the  maxim  may  be  safely 
applied,  qnl  fadt  per  alinm,  facit  per  se.  And 
it  cannot  be  material  whether  it  be  done  in  his 
absence  from,  or  his  presence  in,  the-  scene. 
Eapecially  there  can  be  no  doubt  that  the  prin- 
ciple ought  to  be  applied  with  increased  force, 
where  the  owner  resides  at  the  same  port,  or 
neighborhood,  and  superintends  the  course  of 
the  operations,  even  if  he  does  not  see  them. 
Even  m  the  highest  crimes,  those  who  are  pres- 
ent, aiding  and  commanding,  or  abetting,  are 
deemed  principals;  and,  if  absent,  in  treason 
and  in  misdemeanors,  they  are  still  deemed 
principals ;  though  it  may  be  necessary,  in 
treason,  to  lay  the  overt  acts  precisely  accord- 
ing to  the  fact,  from  considerations  peculiar  to 
that  offense.  This  instruction  ought,  therefore, 
to  have  been  refused. 

The  third  instruction  turns  upon  the  point, 
whether  the  fitting  out,  in  the  sense  of  the  act 
of  Congress,  means  a  complete  equipment,  so 
that  a  partial  equipment  only  will  extract  the 
case  from  the  prohibitions  of  the  statute.  This 
objection  appears  to  us  to  proceed  from  a  mis- 
taken view  of  the  facts  applicable  to  the  case. 
If  the  vessel  actually  sailed  on  her  voyage  from 
Baltimore  for  the  purpose  of  employment  in  the 
slave  tra4e,  hvr  fltment  was  complete  for  all 
ed. 


the  purposes  of  the  act.  It  Is  by  no  means 
necessary,  that  every  equipment  for  a  slave 
voyage  should  have  been  taken  on  board  At 
Baltimore;  or,  indeed,  that  any  equipments  ex- 
clusively applicable  to  such  a  voyage  should 
have  been  on  board.  The  presence  of  such 
equipments  may  furnish  strong  presumptive 
proof  of  the  object  of  the  voyage,  but  they  do 
not  constitute  the  offense.  The  statute  punishes 
the  fitting  out  of  a  vessel  with  intent  to  employ 
her  in  the  slave  trade,  however  innocent  the 
equipment  may  be,  when  designed  for  a  law- 
ful voyage.  It  is  the  act  combined  with  the 
intent,  and  not  either  separately,  which  is  pun- 
ishable. Whether  the  ^fitting  out  be  [*47S 
fully  adequate  for  the  purposes  of  a  slave  voy- 
age may,  as  matter  of  presumption,  be  more  or 
less  eonelnsive;  but  if  the  intent  of  the  fltment 
be  to  oarty  on  a  slave  voyage,  and  the  vessel 
depart  on  the  voyage,  her  fitting  out  is  com- 
plete, so  far  as  the  parties  deem  it  necessary  for 
their  object,  and  the  statute  reaches  the  case. 

_  But  we  are  also  of  opinion,  that  any  prepara- 
tions for  a  stave  voyag^,  which  clearly  mahifesfe 
or  accompany  the  illegal  intent,  even  thon^ 
incomplete  and  imperfect,  and  before  the  St- 
partnre  of  the  vessel  from  port,  do  yet  ecmsU* 
tute  a  fitting  out  within  uie  purview  of  the 
statute.  This  was  held  by  this  court  upon  full 
consideration  in  the  cases  of  The  Emily  and 
Caroline,  9  Wheat.  Rep.  381,  and  The  Platts- 
buro,  10  Wheat.  Rep.  133.  Those  cases,  in- 
deed, arose  upon  the  construction  of  the  slave 
trade  acts  of  1794,  1800  and  1807;  but  the 
language  of  those  acts  is  almost  literally  tran- ' 
scribed  into  the  statute  of  1818,  and  the  con- 
struction adopted  therein  must  govern  tiie  pres- 
ent case.  In  either  view,  thererore,  our  answer 
to  the  third  prayer  is,  that  a  complete  equip- 
ment is  not  necessary  to  be  proved,  but  any 
partial  preparation,  which  demonstrates  or  ac- 
companies the  illegal  intent,  will  bring  the  ease 
within  the  statute,  and  support  the  charge  in 
the  first  count  of  the  indictment. 

The  fourth  Instruction  respects  the  sufficiency 
of  the  averments  of  the  first  count;  and  it  u 
contended  that  there  ought  to  have  been  a 
specification  of  the  particulars  of  the  fitting 
out,  and  that  it  is  not  sufficient  to  allege  the  act 
itself  without  them.  The  indictment,  in  this 
respect,  follows  the  language  of  the  statute, 
and  is  as  certain  as  that  is.  We  cannot  per- 
ceive any  good  reason  for  holding  the  govern- 
ment to  any  greater  certainty  in  Uie  averment* 
of  the  indictment.  The  flttmg  out  of  a  vessel 
may,  and  must,  consist  of  a  variety  of  minute 
acts  and  preparations,  almost  infinite  in  their 
detail,  and  toe  enumeration'  would  answer  no 
valuable  purpose  to  the  defendant  to  assist  him 
in  his  defense,  and  subserve  no  public  policy. 
Tbe  fitting  out  of  a  vessel  is  a  sort  of  business 
which  is  as  clear  and  definite  as  any  other; 
and  we  might  just  as  well  in  an  indictment 
upon  the  act  lor  building  a  ship  with  the 
illegal  intent,  require  that  the  government 
'should  particulanze  the  acts  of  build-  [*474 
ing  through  their  whole  details,  as  those  of 
equipment.  The  building  of  a  ship  is  not  an 
act  more  certain  in  its  nature  than  the  fitting 
out  of  a  ship.  The  particular  preparations  are 
matters  of  evidence,  and  not  of  averment.  Ev- 
ery man  may  well  be  presumed  to  know  what 
are  the  fitments  of  a  vessel  lor  a  voyage,  with- 
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•but  mora  partfcularltj.  The  objection  proceeds 
-upon  the  supposition  that  ordinanr  equipments 
'Only,  thonsh  combined  with  the  Ul^l  intent, 
«n  not  within  the  act;  and  that  extraordinary 
e^ipments  only  for  audi  a  Toyaee  are  pro- 
Tided  for.  This  has  been  already  snown  to  be 
an  incorrect  exposition  of  the  statute.  It  im- 
■pates  no  guilt  to  any  particulars  of  the  eanip- 
ment,  but  to  tin  act  oombined  vith  tba  ille^t 
Intent. 

In  seneral,  It  may  be  said  that  it  Is  suffident 
eertanity  in  an  indictment  to  allege  the  offense 
In  the  very  terms  of  the  statute.  We  say  in 
general,  for  there  an  doubtless  cases  where 
more  particularity  Is  reauired,  either  from  the 
obvoius  intention  of  the  legislature,  or  from  the 
«jpp]ication  of  known  principles  of  law.  At 
the  common  law,  in  certain  descriptions  of  of- 
fenses,  and  especially  of  capital  offenses,  great 
nieety  and  partieularity  an  often  necessary. 
The  rules  which  regulate  this  branch  of  plead- 
ing were  sometimes  founded  in  considerations 
which  no  longer  exist  either  in  our  own  or  in 
English  jurisprudence;  but  a  rule,  being  once 
«stablished,  it  still  prevails,  although  if  the  case 
were  new,  it  might  not  now  l>e  incorporated 
Into  the  law.  So,  again,  in  certain  classes  of 
statutes,  the  rule  of  very  strict  certainty  has 
vometimes  bem  applied  where  the  common  law 
furnished  a  close  and  appropriate  analogy.  Such 
are  the  cases  of  indictments  for  false  pretenses, 
and  sending  threatening  letters,  where  the  pre- 
tenses and  the  letters  are  required  to  be  set 
forth  from  the  close  analwy  to  indictments  for 
perjury  and  forgery.  Courts  of  law  have 
thought  such  certainty  not  unreasonable  or  in- 
•convenient,  and  calculated  to  put  the  plea  of 
autre  fols  acquit,  or  convict,  as  well  as  of  gen- 
«ral  defense  at  the  trial,  fairly  within  the  pow- 
er of  the  prisoner.  But  these  instances  are  by 
no  means  considered  as  leading  to  the  establish- 
ment of  any  general  rule.  On  the  contrary,  the 
course  has  been  to  leave  every  dass  of  cases-  to 
475*]  be  decided  *very  much  upon  its  own  pe- 
culiar circumstances.  Thus,  in  cases  of  conspir- 
acy, it  has  never  been  held  necessary  to  set 
forUi  the  overt  acts  or  means,  though  these 
might  materially  assist  the  prisoner's  defense. 
So,  in  cases  of  solicitation  to  commit  crimes,  it 
has  been  held  suflQdent  to  state  the  act  of  so- 
licitation, without  any  averment  of  the  special 
means.  And  in  endeavors  to  commit  a  revolt, 
which  is  by  statute  in  England  made  a  capital 
offense,  it  has  always  been  deemed  suflQdent  to 
allege  the  effense  in  the  words  of  the  statute, 
without  setting  f<Mrth  any  particulars  of  the 
manner  or  the  means.  These  eases  approach 
very  near  to  the  present;  and  if  any,  by  way 
of  precedent,  ought  to  govern  it,  they  well  may 
govern  it.  The  case  of  treason  stands  upon  a 
peculiar  ground;  there  the  overt  acts  must,  by 
statute,  be  specially  laid  in  the  indictment,  and 
must  be  proved  as  laid.  The  very  act,  and  mode 
of  the  act,  must,  therefore,  be  laid  as  it  is  in- 
tended to  be  proved.  If  the  party  be  only 
constructively  a  principal,  as  an  absent  ^nd  dis- 
tant coadjutor  or  leader,  it  may  be  necessary 
to  aver  the  fact  accordingly.  There  is  great 
good  sense  in  the  rule  which  has  been  laid 
down,  that  where  the  ofTenRe  is  made  up  of  a 
number  of  minute  acts,  which  cannot  be  enu- 
merated upon  the  record  without  great  prolix- 
ity and  inconvenience,  and  the  danger  of  vari- 
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ance,  they  oug£t  to  be  dispensed  with.  The 

§ resent  can  is  a  fit  illustration  of  the  rule;  the 
tting  out  is  a  compound  of  various  minute 
acts,  almost  incapable  of  exact  specifloatkm. 

The  fifth  instruction  turns  upon  a  doctrine 
applicable  to  prindpal  and  accessory  in  cases 
of  felony,  either  at  the  common  law  or  by  stat- 
ute. The  present  is  the  case  of  a  misdemeanor, 
and  the  doctrine,  therefore,  cannot  be  applied 
to  It;  for  in  oases  of  misdemeanors,  all  uiose 
who  an  concerned  In  aiding  and  abetting,  as 
well  as  in  perpetrating  the  act,  are  prinapals. 
Under  such  drcumstances  there  is  no  room  for 
the  question  of  actual  or  constructive  presence 
or  absence;  for  whether  present  or  absent,  aJl 
are  prindpals.  They  may  be  indicted  and  pun- 
ished accordingly.  Nor  is  the  trial  or  convic- 
tion of  an  actor  indispensable  to  furnish  a  ri^t 
to  trjr  the  person  wno  aids  or  abeta  the  i^; 
6ach  in  the  eye  of  the  law  Is  deemed  guilty  as 
a  principal.  In  the  *preBent  indict'  [*476 
ment,  the  offense  is  In  the  third  and  fourth 
counts  laid  by  aiding  and  abetting,  in  the  very 
terms  of  the  act  of  Congress.  If  the  crime, 
therefore,  could  be  supposed  to  be  of  an  acces- 
sorial nature,  it  is  truly  alleged,  according 
to  the  fact,  and  not  merely  according  to  the  In- 
tendment of  law.  We  do  not  consider  that 
the  terms  '<aid»  and  "•het,"  used  in  this 
statute,  are  used  as  technical  phrases  belonging 
to  the  common  law,  because  the  offense  Is  acn 
made  a  felony,  and,  therefore,  the  words  re- 
quire no  such  interpretation.  The  statute  pun- 
ishes them  as  substantive  offenses,  and  not  mm 
accessorial,  and  the  words  are,  therefore,  to  be 
understood  as  in  the  common  parlance,  and  im- 
port assistance,  co-operation,  and  encourage- 
ment. These  remarks  furnish  an  answer  to  the 
seventh  Instruction,  which  must  share  the  fate 
of  the  fifth. 

The  sixth  instruction  is  that  which  has  pre- 
sented the  most  difficulty.  It  embraces  two 
propositions;  the  first  is,  that  the  second,  fifth, 
and  sixth  counts  in  the  indictment,  ought  to 
have  contained  an  averment  that  the  vessel  waa 
built,  fitted  out,  etc.,  within  the  jurisdiction  of 
the  United  States;  the  second  is,  that  the  fifth 
and  sixth  counts  do  not  allege  the  offense  in  the 
words  of  the  statute,  those  words  being,  "with 
intent  to  employ  the  vessel"  in  the  slave  trade, 
etc.,  whereas  each  of  these  counts  avers,  "with 
intent  that  the  said  vessel  should  be  employed" 
in  the  slave  trade,  which  imports  a  very  differ- 
ent state  of  facts.  In  order  to  understand  these 
exceptions,  it  is  necessary  to  attend  carefullyto 
the  vny  words  of  the  aet  of  Congress.  The 
second  section  enacts,  *Hhat  no  dtizen  or  do- 
zens, etc.,  shall,  after  the  passing  of  this  act  as 
aforesaid,  for  himself,  themselves,  or  auy  other 
person  dr  persons  whatsoever,  either  as  master, 
factor,  or  owner,  build,  fit,  equip,  load,  or  other- 
wise prepare,  any  ship  or  vessel,  in  any  port 
or  place  within  the  jurisdiction  of  the  United 
States,  nor  cause  any  such  ship  or  vessel  to  sail 
from  an^  port  or  place  whatsoever  within  the 
jurisdiction  of  the  same,  for  the  purpose  of  pro- 
curing any  negroes,  etc.,  to  be  transported, 
etc.,  as  slaves."  The  third  section  enacts,  "that 
every  person  or  persons  so  building,  fitting  out, 
equipping,  loading,  or  otherwise  preparing,  or 
sending  away,  or  causing  any  of  the  acts  afore- 
said to  be  done,  with  intent  to  employ  such 
*ship  or  vessel  in  such  trade  or  business,[*477 
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after  the  passing  of  this  aet,  contrary  to  the ' 
true  intent  and  meaning  thereof,  or  vho  shaU 
in  any  vise  be  aiding  or  abetting  therein,  shall 
sererally,  on  conTiction  thereof  Dy  due  course 
of  law,  forfeit,"  etc.,  ete.  The  first  point  turns 
upon  the  interpretation  of  the  words  "such  ship 
or  vessel,"  in  each  of  these  sections.  To  what 
do  they  refer!  The  only  ship  or  vessel  spoken 
of  in  either  section,  ie  such  as  have  been  built, 
fitted  out,  etc.,  in  some  port  or  place  of  the 
United  States.  "Such  ship  or  vessel"  must, 
therefore,  refer  to  a  ship  or  vessel  so  built,  fit- 
ted out,  etc.,  as  its  anteceiUnt,  or  the  relative 
'^nch"  ean  have  no  meaning  at  all.  The  word 
im  sensible  in  the  place  where  it  occurs,  and  it  is 
the  duty  of  the  court,  when  it  can,  to  give  effect 
to  every  word  in  every  enactment,  if  it  can  be 
done  without  violating  the  obvious  intention  of 
the  legislature.  This  is  a  penal  act,  and  is  to 
T»e  construed  strictly,  that  is,  with  no  intend- 
ment or  extension  beyond  the  import  of  the 
■words  used.  There  Is  no  certainty  that  the  leg- 
islature meant  to  prohibit  the  sailing  of  any 
Tessel  on  a  slave  voyage,  which  had  not  been 
built,  fitted  out,  etc,  within  the  jurisdiction  of 
the  United  States.  If  a  foreign  vessel,  designed 
for  the  slave  trade,  and  fully  fitted  out  for  that 
purpose,  were,  by  accident  or  design,  to  anchor 
hi  our  ports,  it  would  not  be  reasonable  to  sup- 
pose that  the  legislature  could  have  intended 
the  sailing  of  such  a  vessel  from  our  ports  to  be 
an  offense  within  the  purview  of  our  laws.  Yet, 
if  the  construction  contended  for  on  behalf  of 
the  United  States  be  adopted,  that  would  be  the 
result. 

But  it  is  sufficient  to  say,  that  the  word 
"such"  has  an  appropriate  sense,  and  can  be 
reasonably  referred  only  to  the  ship  or  vessel 
previously  spoken  of;  and  such  ship  or  vessel 
IS  not  merely  one  built,  fitted  out,  etc.,  but  one 
built,  fitted  out,  etc.,  in  a  port  or  place  within 
the  United  States.  The  whole  description  must 
be  taken  together.  If  we  were  to  adopt  any 
other  construction,  we  should  read  the  words 
as  if  "such"  were  struck  out,  and  the  clause 
stood,  "any  ship  or  vessel."  Such  a  course 
would  not  be  defensible  in  construing  a  penal 
statute.  It  is  remarkable  that  in  the  slave 
trade  acts  of  1794.  2  U.  8.  L.  883,  and  of 
478"]  1807  M  U.  S.  L.  94,  the  word  "such" 
is  omitted  and  seems  to  have  been  introduced 
into  the  act  of  1818,  ex  industria.  We  must 
take  the  law  as  we  find  it,  and,  upon  examina- 
tion of  its  language,  we  are  of  opinion,  that 
this  exception  is  well  taken.  The  cases  of  the 
United  States  v.  Lacoste,  2  Mason's  Rep.  129, 
and  The  United  States  v.  Smith,  2  Mason's 
Rep.  143,  have  been  cited  at  the  bar  as  con- 
taining a  different  opinion  expressed  In  the  Cir- 
fiuit  Court  in  Massachusetts.  I  owe  it  in  candor 
to  acknowledge,  that  the  fact  is  so;  but  I  have 
no  recollection  that  the  point  was  made  at  the 
argument,  and  I  am  confident  that  it  never  was 
insisted  upon  in  the  view  which  has  been  pre- 
sented by  the  argument  in  this  court.  My  own 
«rror,  however,  can  furnish  no  ground  for  its 
being  adopted  by  this  court,  in  whose  name  I 
speak  on  the  present  occasion. 

The  other  point  is  equally  fatal.  There  is  a 
«lear  distinction  between  causing  s  vessel  to 
sail,  or  to  be  sent  away,  with  intent  to  employ 
ber  in  the  slave  trade,  and  with  intent  that 
ahe  should  be  employed  in  thxt  trade, 
«  Ij.  ed. 


The  former  applies  to  an  intent  of  the  party 
causing  the  act,  the  latter  to  the  emplo^«tt 
of  the  vessel,  whether  by  himself  or  a  stranger. 
The  evidence  may  fulljr  support  these  counts, 
and  yet  may  not  oonsutute  an  offense  within 
the  act  of  Congress;  for  the  employment  by  a 
mere  stranger  would  not  justify  the  convicuon 
of  the  party  charged  with  causing  her  to  sail,  or 
to  be  sent  away,  with  intent  to  employ  her  in 
the  stave  trade,  as  owner.  There  is  no  reason, 
in  criminal  cases,  why  the  court  should  help 
any  such  defective  allegations.  The  words  of 
the  statute  should  be  pursued. 

It  remains  only  to  consider  the  point,  wheth- 
er these  objections  to  the  suffideney  of  the  in- 
dictment could  be  properly  taken  at  this  stage 
of  the  proceedings.  Undoubtedly,  according  to 
the  regular  course  of  practice,  objections  to  the 
form  and  sufficiency  of  an  indictment  ou^ht  to 
be  discussed  upon  a  motion  to  quash  the  indict* 
mcnt,  which  may  be  granted  or  refused  in  the 
discretion  of  Hm  court,  or  upon  demurrer  to 
the  indictment,  or  upon  a  motion  in  arrest 
of  judgment,  which  are  matters  of  right. 
The  defendant  has  no  right  to  insist  that  such 
objections  should  be  discussed  or.  decided  dur- 
ing the  trial  of  the  facts  by  the  jury.  It  would 
*be  very  inconvenient  and  embarrassing  [*470 
to  allow  a  discuBsion  of  such  topics  during  the 
progress  of  the  cause  before  the  jury,  and  intro- 
duce much  confusion  into  the  administration 
of  public  justice.  But,  we  think,  it  Is  not 
vhcdiy  incompetent  for  the  court  to  entertain 
such  questions  during  the  trial,  in  the  exercise 
of  a  sound  discretion.  It  should,  however,  be 
rarely  done,  and  only  under  circumstances  of 
an  extraordinary  nature.  The  Circuit  Court, 
in  the  present  case,  did  allow  the  introduction 
and  discussion  of  these  questions  during  the 
trial,  and  were  divided  vpon  the  propriety  of 
the  praoUce.  We  ean  only  certify,  that  the 
court  possessed  the  authority,  but  that  it  ought 
not  to  be  exerdsed  exeept  on  very  nrgent  oe- 
casions. 

A  certificate  will  be  sent  to  the  Circuit  Court 
of  the  District  of  Maryluid,  accor^ng  to  this 
opinion. 


Certificate.— This  cause  came  on,  etc  On 

consideration  whereof,  it  is  ordered  and  ad- 
judged, that  the  following  opinions  be  certified 
as  the  opinions  of  this  court  on  points  of  divi- 
sion to  the  Circuit  Court  aforesaid. 

First.  That  the  testimony  of  Peter  L.  Colt, 
set  forth  in  the  record,  was  under  the  circum- 
stances of  the  case,  admissible  as  competent  evi- 
dence against  the  defendant,  Gooding. 

Second.  That  the  opinions  prayed  for  by 
the  counsel  for  the  defendant,  Gooding,  in  the 
first  and  sixth  prayers,  set  forth  in  the  record, 
were  correct  in  lav  ajod  ought  to  have  been 
given  by  the  court. 

Third.  That  the  opinions  prayed  for  in  all 
the  other  prayers  of  the  defendant,  were  incor- 
rect in  law,  and  ought  to  have  been  refused. 

Fourth.  That  the  objections  taken  to  the 
form  and  sufficiency  of  the  indictment  by  the 
defendant's  counsel,  were  not  matters  of  right 
which  the  defendant  might  insist  upon,  and 
discuss,  and  require  to  be  decided  during  the 
trial  of  the  issue  by  the  jury;  and  that  the 
same  should,  according  to  tne  regular  course  of 
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pimetice,  have  been  discussed  on  a  motion  to 
quash  the  indictment,  or  on  demurrer,  or  on 
motion  in  arrest  of  judgment;  but  that  the 
480*]  court  had,  nevertheless,  'competent  au- 
thorityi  in  the  exercise  of  a  sound  discretion, 
to  permit  such  objeeUons  to  be  d»«M<iianpd  and 
dedded  during  the  trial. 


[Fraetiee.] 
TBB  TJNTIED  STATES 

UABCHANT  ft  OSISOS 

Where  two  or  more  persona  are  Jointly  charged 
In  tbe  same  Indictment  with  a  capital  offense,  tbej 
have  not  a  rl^t,  bj  law,  to  be  tried  separatelr, 
wltbont  the  consent  ot  the  prosecutor,  but  suoi 
separate  trial  Is  a  matter  to  be  allowed  In  the  die* 
crnon  of  the  conrt. 

THE  opinion  of  the  court  In  this  ease  was 
delivered  by  Mr.  Justice  Story: 
The  question,  which' comes  before  us  upon  a 
certificate  of  a  division  of  the  opinion  of  tlie 
judges  of  the  Circuit  Court  of  Massachusetts, 
is  this,  whether  two  or  more  persons,  jointly 
charged  in  the  same  indictment  with  a  capital 
offense,  have  a  right,  by  the  laws  of  the  coun- 
try, to  be  tried  severally,  separately,  and  apart, 
the  counsel  for  the  United  States  objecting 
thereto,  or  whether  it  is  a  matter  to  be  allowed 
in  the  discretion  of  the  court. 

We  have  considered  the  question,  and  are  of 
opinion  that  it  is  a  matter  of  discretion  in  the 
court,  and  not  of  riglit  in  the  parties.  And  it 
has  become  my  duty  briefly  to  expound  some 
of  the  reasons  which  urge  us  to  that  conclusion. 

The  subject  is  not  provided  for  by  any  act  of 
Congress;  and,  therefore,  if  the  right  can  be 
maintained  at  all,  it  must  be  as  a  right  de- 
rived from  the  common  law,  which  the  courts 
of  the  United  States  are  bound  to  recognize 
and  enforce.  The  crimes  act  of  1790,  ch.  9, 
provides,  in  the  29th  section,  for  the  right  of 
peremptory  challenge  in  capital  cases;  and  this 
right,  to  the  extent  of  the  statute,  must, 
481*]  *in  all  cases,  be  allowed  the  prisoners, 
whether  they  are  tried  jointly  or  separately. 
Upon  a  joint  trial,  each  prisoner  may  challenge 
his  full  number,  and  every  juror  challenged  as 
to  one,  is  withdrawn  from  the  panel  as  to  all 
the  prisoners  on  the  trial,  and  thus,  in  effect, 
the  prisoners  in  such  a  case  possess  the  power 
of  peremptory  challenge  to  the  aggregate  of 
the  numbers,  to  which  they  are  respectively 
entitled.  This  is  the  rule  clearly  laid  by  Lord 
Coke,  Lord  Hale,  and  Sergeant  Hawkins,  and, 
indeed,  by  all  Wie  elementary  writers.' 

One  consequence  of  this,  in  ancient  times, 
was,  that  embarrassments  often  arose  at  trials 
at  the  assizes,  on  account  of  a  defect  of  suffi- 
cient jurors.  The  statute  of  Westminster  2, 
eh.  38,  ordained,  "that  in  one  assize  no  more 
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shall  be  returned  than  twenty-four."  The  com- 
mon practice  imder  this  statute  used  to  be,  for 
the  sheriff  to  return  forty-eight  jurors,  althou^ 
the  precept  named  but  twenty-four.  It  was, 
indeed,  held,  at  an  early  period,  that  the  stat- 
ute of  Westminster  did  not  apply  to  eriminal 
cases;  but,  notwithstanding  this,  the  nanal 
practice  prevailed,  unless  the  court  directed  a 
larger  number  to  be  returned.  And  it  was  not 
until  the  reign  of  George  n.  that  a  larger  sum' 
her  was  required  by  law  to  be  returned  at  the 
assizes.  The  history  of  this  branch  of  the  sub- 
ject is  very  clearly  stat-d  in  3  Bac.  Abr.  tit. 
Juries,  b.  6,  and  in  Kelyng's  Rep.  16.*  It  is 
obvioiis,  that  on  Unnt  panels,  returned  for  joint 
trials,  at  the  asuzes,  a  defect  of  jurors  might, 
from  this  limitation,  often  take  place.  And  it 
became  a  question,  in  very  early  times,  whether, 
under  such  circumstances,  the  court  had  power, 
against  the  will  of  the  prisoners,  to  sever  the 
panel,  and  to  try  them  severally,  if  they  in- 
sisted upon  their  right  of  several  challenge.  It 
was  decided,  upon  full  consideration,  that  the 
court  had  this  power.  To  this  effect  are  the 
cases  in  Flowden,  100;  in  Dyer,  162,  b.,  and 
in  Kelyng's  Rep.  9;  and  the  doctrine  has  re- 
oeived  the  sanction  of  Lord  Hale,  and  other 
writers  of  the  highest  authority. 

•Whether,  then,  prisoners,  who  are  ["482 
jointly  indicted,  can,  against  their  wishes,  be 
tried  separately,  does  not  admit  of  a  doubt.  It 
remains  to  consider,  whether  they  can  insist 
upon  a  several  trial. 

The  sole  ground  upon  which  this  claim  can 
rest  must  be,  if  maintainable  at  all,  that  they 
have  a  right  to  select  their  jury  out  of  the 
whole  panel,  and  that  as  upon  a  joint  trial,  one 
may  desire  to  retain  a  juror  who  is  challenged 
by  another,  and,  if  challenged  by  one,  he  must 
be  withdrawn  as  to  all;  this  right  of  selection 
is  virtually  impaired.  But  it  does  not  appear 
to  us  that  this  reasoning  can,  upon  the  prin- 
ciples of  the  common  law,  be  supported.  The 
right  of  peremptory  challenge  is  not  of  itself  a 
right  to  select,  but  a  right  to  reject  jurors.  It 
excludes  from  the  panel  those  whom  the  pris- 
oner objects  to,  until  he  has  exhausted  his  chal- 
lenges, and  leaves  the  residue  to  be  drawn  for 
his  trial  according  to  the  established  order  or 
usage  of  the  court.  The  elementary  writers  no- 
where assert  a  right  of  this  nature  in  the  pris- 
oner, but  uniformly  put  the  allowance  of  per- 
emptory challenges  upon  distinct  grounds.  Mr. 
Justice  Blackstone,  in  his  commentaries,  4  BL 
Comm.  353,  puts  it  upon  the  ground,  that  the 
party  may  not  be  tried  by  persons  against 
whom  he  has  conceived  a  prejudice,  or  who,  if 
he  has  unsuccessfully  challenged  them  for  cause, 
may,  on  that  account,  conceive  a  prejudice 
against  the  prisoner.  The  right,  therefore,  of 
challenge,  does  not  necessarily  draw  after  it 
the  right  of  selection,  but  merely  of  exclusion. 
It  enables  the  prisoner  to  say  who  shall  not 
try  him;  but  not  to  say  who  shall  be  tJie- 
particular  jurors  to  try  him.  The  law  pra- 
sumes,  that  every  juror  sworn  in  the  case  is  in- 
different and  above  legal  exception,  for  other- 
wise he  may  be  challenged  for  cause.  What 
jurors,  in  juurticular,  shall  try  the  cattse,  de- 
pends upon  the  order  in  which  they  are  called; 
and  the  result  is  a  mere  incident  followiae 


S.~6ee  also  2  Hale's  P.  C  268. 
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tlie  chaDenges,  and  not  the  absolute  seleciioQ 
of  the  prisoner^  reiulttng  from  hia  power  of 
challenge. 

This  Tiflw  of  the  general  principle  of  the 
common  law  is  Tei^r  mueh  conflnned  br  other 
considerations.  It  is  laid  down  hj  mtwklna 
PI.  Cr.  b.  2,  di.  41,  s.  8,  that  where  several 
persons  are  arraigned  on  the  same  indictment, 
and  severally  plead  not  ^ilty,  it  ia  in  the  elec- 
tion of  the  prosecutor,  either  to  take  out  joint 
venires  against  them  all,  or  several  against 
483*]  'each  of  them.  This  plainly  supposes 
that  it  is  in  the  election  of  the  prosecutor 
whether  there  should  be  a  joint  or  separate 
trial.  If  there  had  been  any  known  right  in 
the  prisoner  to  control  tlus  election,  it  seems 
incredible  that  so  accurate  and  teamed  an  au- 
thor should  not  have  stated  it,  when  the  occa- 
sion indispensably  required  him  to  take  notice 
of  a  qualification  so  important  to  his  text.  His 
silence  is,  under  such  circumstances,  very  sig- 
nificant. 

Bnt  a  sUU  more  direct  conclusion  against  the 
right  may  be  drawn  from  the  admitt«l  right  of 
the  crown  to  challenge  in  criminal  cases,  and 
the  practice  under  that  right.  We  do  not  say 
that  the  same  right  belongs  to  any  of  the  states 
in  the  Union;  for  there  may  be  a  diversity  in 
this  respect  as  to  the  local  jurisprudence  or 

Eractice.  The  inquiry^  here  is,  not  as  to  what 
I  the  state  prerogative,  but,  simply,  what  ia 
the  common  law  doctrine  as  to  the  point  under 
consideration.  Until  the  statute  of  33  Edw.  I., 
the  crown  might  challenge  peremptorily  any 
juror,  without  assigning  any  cause;  but  that 
statute  took  away  that  right,  and  narrowed  the 
challenges  of  the  crown  to  those  for  cause 
ahown.  But  the  practice  since  this  statute  has 
uniformly  been,  and  it  ia  clearly  settled,  not  to 
compel  uie  crown  to  show  cause  at  the  time  of 
objection  taken,  but  to  put  aside  the  juror  until 
the  whole  panel  is  gone  through.  Hawkins,  on 
this  point,  says,  PI.  Cr.  b.  2,  ch.  43,  s.  2,  s.  3, 
"if  the  king  challenge  a  juror  before  the  panel 
ia  perused,  it  is  agreed  that  he  need  not  show 
any  cause  of  his  challenge,  till  the  whole  panel 
be  gone  through,  and  it  appears  that  there  will 
not  be  a  full  jury  without  the  person  so  chal- 
lenged. And  if  the  defendant,  in  order  to  ob- 
lige the  king  to  show  cause,  presently  chal- 
lenge, touts  paravaile;  yet  it  nath  been  ad- 
judged, that  the  defendant  shall  be  first  put 
to  show  all  his  causes  of  challenge  befof-e  the 
king  need  to  show  any."  And  the  learned  au- 
thor is  fully  borne  out  by  the  authorities  which 
he  cites,  and  the  same  rule  has  been  recognized 
down  to  the  present  times.* 
484*1  This  acknowledged  right  of  peremp- 
tory challenge  existing  in  the  crown  before  the 
statute  of  33  £dw.  I.,  and  the  uniform  prac- 
tice which  has  prevailed  since  that  statute,  to 
allow  a  qualified  and  conditional  exercise  of 
the  same  richt,  if  other  sufficient  jurors  re- 
mained for  the  trial,  demonstrate,  as  we  think, 


1. — Hale's  P.  C.  ch.  36,  p.  271 ;  3  Bac.  Abr.  Jury 
K.  10 ;  Rex  t.  CooiKsmarke,  9  Howell's  State  Trials, 
1;  Rex  T.  Btaplelon,  8  Howell's  State  Trials.  602; 
Rex  T.  Borosky,  9  Howell's  State  Trials,  1 ;  Rex  v. 
Orar,  Id.  127,  a.  C,  T.  Raym.  473 :  Rex  t.  Orahme, 
12  Howell's  State  Trials,  646;  Rex  v.  Cook.  13 
Howell's  State  Trials,  311 ;  Rex  t.  Horne  Toofce,  26 
Howell's  State  Trials,  1,  24:  1  Chltty's  Crim.  Law. 
r.r" :  Bex.  V.  Campwn,  1  HoweU'B  Btate  Trials, 
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that  no  such  power  of  selecting  his  jury  belongs, 
or  was  ever  supposed  to  belong,  by  the  common 
law,  to  the  prisoner;  and  that,  therefore,  he 
conU  not  demand,  as  matter  of  right,  a  sepa- 
rate trial  to  enable  him  to  exerdse  ».  In  a  sep- 
arate or  joint  trial,  he  could  at  any  time  be  de- 
feated by  the  crown  of  such  choice,  by  its  own 
admitted  prerogative. 

The  circumstances  already  alluded  to,  of  the 
right  of  each  prisoner  on  a  joint  trial  to  exer- 
cise his  full  right  of  peremptory  challenge,  and 
the  small  number  of  jurors  usually  returned  on 
the  panel  at  the  assizes,  accounts  in  a  very  sat- 
isfactory manner  for  the  language  used  in  some 
of  the  cases,  as  to  the  necessity  of  directing 
separate  trials  where  the  prisoners  refmed  to 
join  in  their  challenges.  The  plain  reason  was, 
that  otherwise  there  could  be  no  trial  at  all,  for 
defect  of  jurors,  at  the  same  assizes ;  and,  there- 
fore, the  court,  in  furtherance  of  public  jus- 
tice, were  accustomed,  without  the  consent  of 
the  prisoners,  to  direct  a  separate  trial.  In  this 
way  the  reason  of  the  practice  is  understood  by 
Lord  Hale,  2  Hale  P.  C.  ch.  34,  p.  263,  and 
by  Hawkins,  Hawk.  P.  C.  b.  2,  ch.  41,  e.  9,  and 
by  other  more  recent  writers  on  common  law.' 
In  this  manner  the  language  of  Lord  Holt  in 
Cbamock's  case,  12  Howell's  State  Trials,  1454; 
S.  C.  3  Salk.  81,  is  to  be  interpreted;  for  it 
is  manifest,  that  he  could  not  intend  that  there 
could  not  be  a  joint  trial  where  the  prisoners 
challenged  separately,  for  no  rule  was  better 
settled  in  his  time  than  that  they  could.  In- 
deed, in  Rex  v.  Qrahme,  12  Howell's  State 
Trals,  648,  673,  the  same  learned  judge  uses 
similar  language  in  a  sense  which  admits  of  no 
other  interpretation;  and  this  was  the  answer 
given  to  it  when  cited  in  a  later  case  for  the 
like  purpose. 

*aiiat  case  is  Bex  r.  Noble  and  others,  [*485 
in  1713,  .befora  Lord  Chief  Justice  Parker,  and 
reported  in  the  State  Trials,  9  Hargr.  St.  Tr. 
1;  S.  C.  15  Howell's  St.  Tr.  731.  In  that  case, 
which  was  an  indictment  for  murder,  Noble 
moved  the  court  for  a  separate  trial,  and  the 
motion  was  denied.  He  was  convicted,  and  when 
brought  up  for  judgment,  he  moved  in  arrest 
of  judgment  this  very  matter,  that  there  was  a 
mistrial,  because  (to  use  his  own  words)  "we 
were  severed  in  our  challenges,  and  yet  were 
tried  together  by  the  same  jury,"  and  he  relied 
upon  the  language  of  Lord  Holt,  in  Cbamock's 
case,  as  in  point.  The  court  overruled  the  ob- 
jection, and  stated,  that  Lord  Holt's  language 
referred  solely  to  the  public  inconvenience,  ou 
account  of  a  probable  defect  of  jurors,  and  not 
to  any  mattor  of  right  in  the  prisoners.  Sen- 
tence was  accordingly  passed  upon  the  prison- 
er, and  be  was  executed.  There  Is  a  curious 
and  learned  commentary  appended  in  a  note  to 
this  trial,  which  was  printed  before  the  execu- 
tion of  Noble,  in  which  an  attempt  was  made 
to  {question  the  correctness  of  the  decision. 
But  it  is  therein  admitted,  that  Noble's  counsel 
declined  to  argue  the  point,  though  requested; 
from  which  we  cannot  but  infer,  that  they 
thought  the  objection  wifonnded.  The  deci- 
sion itself  has  never  since  been  questioned,  or 
denied.  We  have,  therefore,  in  the  present 
case,  not  merely  the  absence  of  any  authority 


2.— 1  Chlttj's  Crim.  Law,  685:  Bee  Starkle'a 
Crlm.  PL  80. 
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in  favor  of  tbe  matter  of  right,  but  the  course 
of  practice,  and  the  ^neral  reasoning  dedu- 
eible  from  the  prerogative  of  the  crown  against 
it;  and,  lastly,  a  direct  authority,  in  times  when 
the  adminiBtratioa  of  criminal  justice  was  un- 
snneeted,  on  the  twj  point. 

Such  is  the  substanoe  of  the  reasons  which 
induce  us  to  decide  against  tbe  claim  as  a  mat- 
ter of  right.  In  our  opinion,  it  is  a  matter  of 
sound  discretion,  to  be  exercised  by  the  court 
with  all  due  regard  and  tenderness  to  prisoners, 
according  to  toe  known  humanity  of  our  crim- 
inal jurisprudence. 

A  certificate  is*  seeordinglj,  to  be  sent  to  tbe 
(arenit  Oourt. 


Gertilloate.— This  cause  came  on,  etc.  On 
consideration  whereof,  It  is  ordered  and  ad- 
48  ft']  judged  by  this  court,  *that  it  be  certi- 
fied to  the  said  CSrcuit  Court,  that  where  two 
or  more  persons  are  jointly  charged  in  the  same 
indictment,  with  a  capital  ofiFense,  such  per- 
sons have  not  a  right,  by  the  laws  of  the  coun- 
try, to  be  tried  severally,  separately  and  apart, 
the  counsel  for  the  United  States  objecting 
thereto;  but  that  such  separate  trial  is  a  mat- 
ter to  be  allowed  in  the  discretion  of  tbe  court 
before  whom  the  indictment  is  tried.  All  which 
Is  ordered  to  be  certified,  etc 


[Oonstniction  of  Statute.  Jaris^etion.] 
THE  UNITED  STATES 

T. 

860  CHESTS  OF  TEA.  . 
UpE^neott  et  aL,  Olalmants 


Tbe  term  "concealed,"  ai  need  In  tbe  68th  sec- 
tion of  tbe  duty  act  of  tbe  2d  of  Unrch,  1799.  ch. 
128,  applies  only  to  articles  Intended  to  be  secret- 
ed and  withdrawn  from  public  view  on  account  of 
the  dntles  not  bavlng  been  paid,  or  secured  to  be 
Mid,  or  from  some  otber  fraudulent  motive.  Tbe 
rorfeltnre  Inflicted  by  that  section  does  not  extend 
to  a  case  where,  the  duties  not  bavins  been  paid  or 
secured  In  any  other  manner  than  b;  giving  tbe 
general  bond,  and  storing  the  goods  according  to 
the  62d  section  of  the  act,  tbe  goods  were  fraudu- 
lently removed  from  tbe  storehouse  agreed  upon 
by  the  collector  and  the  importer,  by  some  person 
other  than  the  claimants,  wtio  were  bona  floe  pur- 
chasers of  tbe  goods,  and  wltbont  their  icnowledffc 
and  consent,  to  another  port,  where  the  goods  were 
found  stowed  on  board  the  vessel  In  which  they 
were  transported,  in  the  usual  manner  of  stowing 
sndi  goods  when  shipped  for  transportation. 

Note.— Lien  of  United  States  for  duties. 

Attachments  from  a  state  coarC  do  not  affect  tbe 
rlgbts  of  the  United  States  to  bold  merchandise 
until  the  paymeDt  of  duties  upon  -them.  Harris  v. 
Dennle,  8>et.  292. 

The  united  States  have  no  general  lien  on  mer- 
chandise the  property  of  tbe  importer,  for  duties 
due  by  bim  on  otner  importations.  Ibid. 

Tbe  United  States  bavlng  a  Hen  on  goods  Import- 
ed, for  the  payment  of  the  dntles  accruing  on  them, 
and  which  baVe  not  been  secured  by  oond,  and 
being  entitled  to  the  custody  of  them  from  the 
time  of  their  arrival  In  port  until  the  duties  are 
rnid  or  secured,  any  attachment  by  a  state  oflicer 
Is  an  Interference  with  such  Ilea  and  right  to  cus- 
tody, and  being  repugnant  to  the  laws  «  the  'Unit- 
ed SUtes,  Is  void.  Ibid. 
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Under  tbe  62d  section  of  the  act.  In  the  ease  ef 
teas,  tbe  duties  are  "secured  to  be  paid,"  In  tbe 
sense  of  the  law,  by  the  single  bond  of  the.  Import- 
er, accompanied  by  a  deposit  of  the  teas  Imported, 
to  be  kept  under  tbe  lock  and  key  of  tbe  Inspector, 
and  suluect  to  tbe  control  of  the  collector  and 
naval  officer,  until  the  duties  are  actually  paid,  or 
otherwise  secured;  and  no  forfeiture  is  Incurred, 
under  the  68th  section,  by  the  removal  and  con- 
cealment of  the  goods  on  which  tbe  duties  have 
been  Aus  "secured  to  be  pnld." 

To  authorise  the  s<>izure  and  bringinc  to  adjadl- 
cation  of  teas  under  "the  43d  section  of  the  ( **ST 
act.  It  is  necessarv,  not  only  that  the  chests  should 
be  tmaccompanied  by  tbe  proper  certlflcatrs,  bnt 
also  by  the  marks  required  to  be  placed  upon  them 
by  the  39tb  section. 

The  Hen  of  the.  government  for  duties,  attaches 
upon  the  articles  from  the  moment  of  their  Im- 
portation, and  is  not  dtscbarged  by  the  unauthor- 
ized and  illegal  removal  of  the  goods  from  tbe  cos- 
tody  of  tbe  custom-house  o9>''('rs. 

Qunre.  Whether  such  Ilea  can  be  enforced 
against  a  bona  flde  purchaser  without  BOtiee  tjiat 
the  duties  were  not  paid  or  secured? 

The  Ilea  for  duties  cannot.  In  any  case,  be  en- 
forced by  a  libel  of  Information  In  toe  admiralty; 
the  revenue  Jurisdiction  of  the  district  court,  pro- 
ceeding In  rem,  only  ezteodlog  to  cases  ot  saienres 
for  forfeitures  under  laws  ol  impost,  nav^UM 
or  trade  of  the  United  States. 

But  a  suit  at  common  law  may  be  Instituted  Id 
the  district  or  circuit  courts,  In  tbe  name  of  tbe 
United  States,  founded  upon  their  legal  right  te> 
recover  the  possession  of  goods  upon  whicn  tbej 
have  a  Hen  for  duties,  or  to  recover  damages 
tbe  Illegal  taking  or  detaining  tbe  same. 


THIS  cause  was  argued  by  the  Attomey-Gen- 
ersl  for  the  United  States,  and  by  Mr. 
Webster  and  Ifr.  Con  for  tbe  dumants. 


Mr,  Justice  Washincton  delivered  the  opinlmt 
of  the  court: 

This  was  a  libel  filed  in  the  District  Court  of 
the  United  States  for  the  southern  district  of 
New  York,  in  the  name  of  the  United  States 
against  360  chests  of  hyson  akin  tea,  imported 
from  Canton  in  the  ship  Benjamin  Rush,  aa  for- 
feited to  the  use  of  the  United  States.  Tbe 
libel  ebarses,  that  the  diests  of  teas  were  seized 
by  tbe  eoUector  of  tbe  customs  for  the  disbict 
of  Philadelphia,  on  tbe  6th  of  December,  in 
the  year  1825,  at  tbe  city  of  ;New  York,  on 
waters  navigable  from  the  sea  by  vessels  of  ten 
or  ntore  tons  burthen,  and  alleges  three  distinct 
pounds  of  forfeiture.  First,  that  tbe  teas,  be- 
ing subject  to  pay  duties,  were  imported  into 
the  United  States  at  Philadelphia,  and  were 
there  unladen  without  having  been  entered  at 
any  custom-bouse,  and  without  a  permit  from 
any  collector  and  naval  officer,  or  from  any  col- 
lector of  the  customs  of  the  United  States,  the 
duties  imposed  thereon  not  having  been  paid, 
or  secured  to  *be  paid,  according  to  [*48S 
law.    Second,  that  the  said  chests  of  tea,  so 


It  seems,  where  imported  goods  have  been  seised 
for  an  alleged  violation  of  the  revenue  laws,  and  a 
decision  has  been  rendered  fn  favor  of  tbe  claim- 
ant, that  tbe  United  States  Is  not  deprived  of  Its 
lien  upon  tbe  goods  for  the  duties  unpaid.  U.  8. 
V.  Boxes  of  ripes,  2  Abb.  U.  8.  500. 

Where  property  subject  to  duty  Is  Imported  Into 
tbe  United  States,  at  a  fraudulent  undervaluation* 
a  bona  tide  purchaser,  before  government  has  Insti- 
tuted any  proceedings,  or  made  its  election  to  pro- 
ceed in  rem  for  a  forfeiture,  or  to  sue  for  the  value 
of  the  property,  obtains  a  good  title  unaffect^  br 
the  fraud  In  the  entrv,  and  the  government  baa  ni» 
Hen  on  tbe  properte  In  the  possession  of  such  pur- 
chaser for  any  deficiency  In  the  amonnt  of  dntr 
paid.   V.  8.  T.  Bona  of  Sugar,  3  Bmid.  842,  840. 
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Imported,  and  subject  to  pay  duties,  were  after- 
wards found  a>ncealed  on  board  a  certain  ves- 
sel in  the  southern  district  of  New  York,  the 
said  duties  not  having  been  paid,  or  secured  to 
be  paid,  as  tl^e  law  requires.  Third,  that  the 
said  teas,  being  bo  imported,  and  subject  to 
duties,  were  landed  at  Philadelphia  without  the 
permit  of  the  inspectors  of  the  customs  of  that 
oistriet,  and  were  deposited  in  a  storehouse  In 
the  said  district,  agreed  on  by  the  collector  of 
the  said  district  and  Edward  Thomson,  the  im- 
porter of  the  said  teas,  who,  previous  to  the 
landing  thereof,  elected  to  give,  and  did  actu- 
ally execute  and  give,  to  the  collector  of  the 
said  district,  his  bond,  without  a  surety,  in 
double  the  amount  of  duties  chargeable  on  the 
whole  amount  of  teas  so  imported,  In  conform- 
ity with  the  provisions  of  the  62d  section  of 
the  act  to  regulate  the  collection  of  duties  on 
imports  and  tonnage.  That  the  said  teas  wert; 
afterwards  clandestinely  and  fraudulently  re- 
moved by  the  said  Thomson,  or  his  agents, 
from  the  storehouse  in  which  they  had  been 
deposited,  without  any  permit  from  the  col- 
lector and  naval  officer  of  the  said  district,  and 
without  the  dtttie*  thereon  having  been  first 
paid,  or  secnred  to  be  paid,  and-  were  after- 
wards found  concealed  as  before  mentioned. 

To  this  libel  a  claim  and  answer  were  filed 
on  behalf  of  Joshua  Lippincott,  William  Lip- 
irfncott,  and  Benjamin  W.  Richards,  of  Phila- 
delphia, setting  forth  that  the  said  teas  were 
imported  into  Philadelphia  by  Edward  Thom- 
son, who  had  the  same  regularly  entered  and 
vnladm  under  a  permit  duly  granted  by  the 
oolleetor  In  the  wetenee  of  the  proper  custom- 
bouse  officers  oi  that  port;  and  that  the  said 
dliesta  of  tea  were  duly  inspectod,  weighed, 
marked  and  numbered  as  -the  law  required. 
^Hiat  bond  was  given  by  Thomson,  and  the 
teas  were  stored,  as  stated  in  the  libel,  in  con- 
formity with  the  62d  section  of  the  law  therein 
referred  to;  that  a  certificate,  signed  and  sealed 
fa  due  form  of  law,  was  issued  to  accompany 
cadi  of  the  chests  of  tea,  which  certificates  were 
delivered  to  Thomson,  and  afterwards  came  to 
the  possession  of  the  claimants,  to  whom  a  bill 
of  sale  of  the  said  teas  had  been  made  by  the 
■aid  Thomson,  as  a  security  for  certain  large 
489*]  advances  made  *by  them  to  Thomson, 
and  that  the  said  certificates  were  then  held  by 
them  as  their  property.  This  bill  of  sale  being 
set  ottt  in  the  claim,  purports  to  oohvey  to  the 
claimants  all  Thomson's  rij^t  in  these,  and 
other  chests  of  toas,  with  power  to  enter  the 
same,  from  the  custom-house  stores,  and  to  se- 
enie  the  duties  thereon,  should  it  be  deemed 
necessary,  as  a  collateral  security  for  certain 
notes  granted,  and  to  be  granted,  to  Thomson 
by  the  claimants.  The  claim  then  proceeds  to 
state  that  Thomson  at  the  same  time  indorsed 
to  the  claimants  the  invoice  and  the  bilb  of 
lading  of  the  said  teas,  and  delivered  the  same, 
together  with  the  bill  of  sale,  and  his  key  of 
the  store,  in  which  the  teas  were  deposited,  to 
the  claimants;  that  the  cheats  of  tea  mentioned 
in  the  libel  were  taken  from  the  storehouse  in 
which  they  had  been  deposited  without  the 
knowledge  or  consent  of  the  claimants,  nor  can 
they  say  by  what  means  they  were  so  taken; 
but  they  have  heard  and  believe  that  they  were 
taken  out  by  Thomson,  to  whom  the  claimants 
had  delivered  tlw  key  for  another  purpose,  and 
« ed. 


were  delivered  to  Frauds  H.  Nicoll,  who  caused 
them  to  be  shipped  to  New  York,  with  full 
notice  at  the  time  that  they  were  the  property 
of  the  claimants. 

The  District  Court  decreed  the  teas  to  be  for- 
feited to  the  United  States,  from  which  sen- 
tence an  appeal  was  prayed  to  the  Circuit. 
Court,  where  the  same  was  reverted,  and  resti- 
tntion  decreed  to  the  claimants,  from  wMch  last 
decree  the  cause  cornea  before  this  court  by  ap- 
peal; and  the  only  question  to  be  decided 
whether  upon  this  libel,  and  the  facts  agreed*, 
upon  in  the  District  Court,  the  teas  in  question- 
are  liable  to  forfeiture  for  any  of  the  causes 
stated  in  the  libel. 

The  first  ground  of  forfeiture  alleged  in  tho^ 
libel,  is  so  satisfaetorify  disposed  of  by  the  facto* 
agreed  in  the  ease,  that  it  was  not  relied  upon, 
or  even  noticed,  in  the  argument  of  the  cause  - 
in  this  court.  The  charge  is,  that  the  teas  in- 
question  being  subject  to  the  payment  of  duties 
upon  their  importation,  were  unladen  at  the- 
port  of  Philadelphia,  without  having  been  en- 
tered at  any  custom-house,  and  without  a  regu- 
lar permit  to  land  the  same  having  been  first 
obtmned.  *The  facts  agreed,  admit  [*4*0- 
that  they  were  entered,  impeoed,  bonded  and* 
stored,  aoeoiding  to  law,  and  pa^icnlarly  to- 
the  62d  section  of  the  duty  act,  as  all^^  in- 
the  claim. 

The  next  alleged  cause  of  forfeiture  is,  that- 
tbe  teas  were  found  concealed  on  board  a  cer- 
tain vessel,  the  duties  thereon  n(^  having  been- 
paid,  or  seffored  to  be  paid. 

This  tiiaxge  is  also  n^atlved  br  the  state* 
ment  of  fiuito,  which  adnuts  that  the  teas  were- 
not  secreted,  nor  were  they  found  secreted  at 
the  time  of  seizure  on  board  the  vessel  where- 
they  were  seized,  but  were  then  and  there 
stowed  in  the  usual  and  customary  manner  or 
stowing  such  property,  when  put  cm  board  for' 
transportation.  It  is,  nevertheless,  insisted,  on- 
the  part  of  the  United  States,  that  altboughi 
the  ctmclusion  that  the  teas  were  not  found' 
sccretod,  must  nciw  be  admitted  as  a  fact  not 
to  be  controverted  in  argument,  nevertheless,. 
the  court  is  bound  to  say  that  upon  a  view- 
of  the  facts  agreed  in  the  statement,  which- 
forms  part  of  this  record,  they  were  concealed 
in  point  of  law,  and  according  to  the  true  in- 
tent and  meaning  of  the  act  of  Congress,  under 
which  the  seizure  was  made.  These  facts  are~ 
that  after  the  teas  were  placed  in  the  store* 
house  agreed  upon  by  the  collector  and  the  im- 
porter, they  were  fraudulently  removed  ftom-. 
thence  by  some  persons  other  than  the  claim- 
ants, and  without  their  knowledge  or  consent;, 
and  after  a  regular  entry  and  clearance  at  the 
custom-house  in  Philadelphia,  were  shipped  on< 
board  the  vessel  in  which  they  were  seized,  and 
transported  to  the  port  of  N«w  York,  the  duties- 
thereon  not  having  been  paid  or  secured,  in  any 
other  manner  than  \^  giving  the  general  bond, 
and  storing  ii*  ttas  according  to  tne  provisions- 
of  the  62d  e«^tion  of  the  duty  act. 

This  question  arises  out  of  the  68th  section  of" 
the  duty  act,  and  depends  upon  the  true  con- 
struction of  that  section.  It  declares,  so  far  as- 
concerns  this  particular  case,  "that  every  col- 
lector, etc.,  shall  have  full  power  and  authority 
to  enter  any  ship  or  vessel  in  which  they  shall 
have  reason  to  suspect  any  goods,  etc.,  subject 
to  duties,  are  eoncealed,  uid  therein  to  searcb 
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for,  seize,  and  secure,  an^  such  goods,"  etc., 
And  "all  such  goods,  etc.,.  on  which  the  duties 
shall  not  have  been  paid,  or  secured  to  be  paid, 
ahall  be  forfeited." 

4*1*]  *The  argument  upon  this  section  is, 
that  after  the  goods  are  stored,  according  to  the 
provisions  of  the  62d  section,  the  fraudulent  re- 
moval of  them  from  the  place  in  which  they 
■are  so  deposited,  without  a  permit,  and  without 
paying  or  securing  the  duties,  in  the  mode  pre- 
scribed  by  the  act,  amounts  to  a  concealment  of 
them,  in  whatever  place,  and  under  whatever 
circumstanca,  they  may  be  found;  that  the 
real  ground  of  forfeiture  of  goods  so  removed, 
IS  the  non-payment  of  the  duties,  or  the  not  se- 
■euring  of  the  same  according  to  the  provisions 
of  this  section ;  and  the  concealment  of  them  is 
merely  a  circumstance  to  warrant  the  custom- 
house office  in  searching  for,  seizing,  and  bring- 
ing them  to  adjudication. 

The  court  cannot  yield  its  assent  to  either  of 
these  propositions.  The  act  provides  for,  and 
•defines,  by  express  enactments,  the  various  acts 
which  should  draw  after  them  the  penalty  of 
forfeiture  of  the  goods  imported.  Thus,  if 
they  be  unladen  at  any  other  time  than  in  open 
day,  unless  by  a  special  license,  or  at  any  other 
time,  without  a  permit  by  the  proper  officer, 
they  are  subject  to  forfeiture  under  the  fiftieth 
section;  and  the  like  consequence  follows  as  to 
distilled  spirts,  wines  or  teas,  which  are  land- 
ed without  the  special  permit  provided  for  by 
the  37th  section,  or  otherwise  than  under  the 
inspection  of  the  surveyor  or  other*officer  act- 
ing as  inspector  of  the  revenue,  contrary  to  thu 
direction  of  the  38th  section.  These  are  all  acts 
-of  illegal  importation,  and,  on  that  ground,  the 
goods  are  made  liable  to  forfeiture.  But  after 
they  are  regularly  entered,  landed,  bonded  and 
-■tored,  there  is  no  part  of  this  act  which  exposes 
them  to  this  penalty  for  being  illegally  with- 
drawn from  the  place  of  their  deposit,  without 
a  permit  from  the  proper  officer,  or  without  the 
duties  thereon  being  first  paid  or  secured  to  be 
paid.  Mor  would  it  seem,  but  for  the  extraor- 
dinary circumstances  which  haVe  attended  these 
and  the  other  teas  mentioned  in  these  proceed- 
ings, to  have  been  necessary  to  devise  other 
guards  than  those  which  the  62d  section  of  the 
act  has  provided  for  securing  to  the  United 
-States  the  payment  of  the  duties.  The  key  of 
•one  of  the  locks  to  be  placed  on  the  store  in 
which  the  teas  are  deposited,  is  directed  to  be 
492*]  retained  by  the  inspector,  who  is  "for- 
bidden to  deliver  out  any  part  of  them  without 
-a  written  permit  from  the  collector  and  naval 
-officer,  to  the  obtaining  of  which,  it  is  neces- 
sary that  the  duties  should  be  first  paid  on  the 
parcel  which  the  owner  desires  to  remove,  or 
should  be  secured  to  be  paid  by  a  bond  with 
■surety  or  sureties  to  the  satisfaction  of  the  col- 
lector, on  the  penalty  and  on  the  terms  pre- 
scribed in  this  section.  The  security  thus  pro- 
vided by  the  deposit  might  be  Imt  by  the  de- 
struction of  the  articles  themselves  by  fire,  or 
might  be  jeoparded  the  fraudulent,  the  felo- 
nious, or  the  violent  removal  of  them  from  the 
place  of  their  supposed  safe  custody.  But  that 
they  should  be  so  removed  with  the  fraudulent 
connivance,  or  in  consequence  of  the  culpable 
earelessnesa  of  the  inspector,  or  of  any  other 
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officer  of  the  customs,  was  a  risk  which  prob- 
ably did  not  enter  into  the  contemplation  of  the 
legislature.  Be  this  as  it  may,  it  is  perfectly 
clear,  that  no  provision  is  anywhere  made  to 
meet  the  ease  of  goods  so  illegally  removed, 
whether  by  subjecting  them  to  forfeiture,  or 
by  pointing  out  any  other  remedy  to  guard  the 
government  against  the  loss  to  which  those  acts 
might  expose  it.  A  remedy,  although  it  may, 
under  certain  circumstances,  be  an  inadequate 
one,  is  nevertheless,  provided  by  the  general 
principles  of  law.  The  lien  of  the  government 
for  the  duties,  which  attached  upon  the  articles 
from  the  moment  of  their  importation,  was  not, 
and  could  not  be,  discharged  by  the  unauthor- 
ized and  illegal  removal  of  the  articles  from  the 
custody  of  the  inspector,  or  other  custom-house 
officer,  having  charge  of  them',  and  might  have 
been  enforced  by  the  ordinary  remedies  provid- 
ed by  law  in  similar  cases.  Whether  it  could 
be  enforced  against  a  fair  bona  fide  purchaser 
of  goods,  removed  from  the  store  by  a  permit 
from  the  proper  officers,  without  notice  that 
the  duties  were  not  paid  or  secured,  is  a  ques- 
tion which  does  not  arise  in  this  case,  and  up- 
on which  no  opinion,  therefore,  is  intended  to 
be  given. 

In  order,  then,  to  subject  teas  illegally  r«- 
moved  from  the  storehouse  in  which  they  were 
deposited,  to  forfeiture,  under  this  count  in  the 
libel,  it  is  essential  for  the  United  Statra  to 
prove,  upon  the  trial,  not  only  that  the  duties 
for  which  they  were  Jiable  were  unpaid,  or  not 
secured  to  be  paid,  but  that  they  were  fonnd 
concealed  at  the  time  they  were  seized.  A  sus- 
picion *of  this  fact,  if  honestly  enter-  [*493 
tained  by  the  person  sea/cbing  for,  and  making 
the  seizure,  would  be  sufficient  to  protect  him 
against  any  claim  for  damages  in  consequence 
of  those  acts,  although  it  should  afterwards  ap- 
pear, on  the  trial,  that,  in  point  of  fact,  the  ar- 
ticles were  not  concealed.  But  the  owner  of 
the  goods  is  not  put'upon  his  trial  to  prove  that 
the  duties  were  paid  or  secured,  until  that  fact 
is  established.  The  expressions  in  the  latter 
part  of  this  section  leave  no  room  for  doubt  up- 
on this  point.  They  are,  that  "all  such  goftda, 
etc.,  on  which  the  duties  shall  Aot  have  been 
paid,  or  secured  to  be  paid,  shall  be  forfeited;* 
that  is  to  say,  the  goods  so  concealed  and  seised. 

The  argument,  that  goods  subject  to  duties 
are,  in  the  view  of  the  Taw,  and  by  a  fair  con- 
struction of  this  section,  concealed  wherever 
and  under  whatever  circumstances  they  may  be 
found,  is  equally  inadmissible.  If  that  were 
the  intention  of  the  legislature,  the  offense 
would  consist,  not  in  the  concealing  of  such 
goods,  but  in  having  the  possession  of  them; 
and  the  autbority  to  seize,  applying  to  such  a 
case,  would,  no  doubt,  have  extended  to  all 
goods  wherever  found  out  of  their  place  of  de- 
posit, on  which  the  duties  had  not  been  paid, 
or  secured  to  be  paid.  The  term  "concealed* 
used  in  this  section,  is  one  of  plain  interpre- 
tation, and  obviously  applies  to  articles  in- 
tended to  be  secreted  and  withdrawn  from 
public  view  on  account  of  their  beii^  so  sub- 
ject to  duties^  or  from  some  fraudulent  motive. 

But  if  Uie  argument  upon  this  part  of  the 
case  were  wdl  fminded,  the  count  in  the  libel 
which  we  are  now  exaipiiting  could  not  be 
imfiiittt^iiiMi^  liiioe  ws  are  all  of  opinion,  that 
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the  duties  upon  these  teas  were  secured  to  be 
paid,  within  the  fair  construction  of  the  62d 
section  of  the  duty  law.  By  this  section,  the 
duties  apoa  all  goods  imported,  and  subject 
thereto,  are  to  be  paid,  or  secured  to  be  paid, 
before  a  permit  to  land  them  can  be  granted. 
If  the  importer  elect  not  to  pay  them,  he  is  at 
liberty  to  secure  them  by  bond  with  one  or 
more  sureties  to  Uie  satisfaction  of  the  collector, 
or  the  collector  may  accept  his  own  bond  with- 
out sureties;  but,  in  the  tatter  case,  the  goods 
themselves  must  be  deposited  with  the  proper 
.custom-house  officer  pointed  out  id  the  section. 
These  provisions  apply,  til  us  far,  to  all  kinds  of 
404*]  'goods.  The  difference  as  to  the  mode 
of  securing  the  duties  between  teas  imported 
from  China  or  Europe,  and  other  goods,  con- 
sists in  the  following  particulars:  As  to  the 
former,  the  teas,  where  oond  without  sureties  is 
given,  nre  to  De  deposited,  at  the  expense  and 
risk  of  the  importer,  in  a  store  to  be  agreed  on 
by  him  and  the  inspectOTi  on  which  the  inspect- 
or is  to  affix  two  locks,  tie  Imr  of  one  to  be  re- 
ti^ned  by  himself,  and  the  other  to  be  kept  by 
the  importer;  and  it  is  made  the  dut^  of  the 
inspector  to  attend,  at  all  reasonable  times,  for 
the  purpose  of  delivering  out  the  teas  as  the 
aame  may  be  required;  but  he  is  forbidden  to 
deliver  any  part  of  them  without  a  permit  in 
-writing,  signed  by  the  collector  and  naval  offi> 
«er,  to  be  tne  obtaining  of  which,  it  is  reauired, 
that  tiie  duties  on  the  teas  to  be  deliverea  shall 
be  first  paid,  or  secured  to  be  paid,  1^  a  bond 
to  be  ^ven  with  a  surety  or  sureties,  to  the  sat- 
isfaction of  the  collector,  for  payment  of  the 
duties  at  particular  periods  mentioned  in  the 
section,  ^d  in  case  the  duties  should  not  be 
paid  at  the  period  so  stipulated  in  the  first 
bond,  or  secured  to  be  paid  in  the  manner  last 
specie,  the  collector  is  required  to  sell,  at 
public  auction,  so  much  of  the  teas  as  may  be 
necessary,  and  after  retaining  the  sum  which 
ahall  not  have  been  so  paid,  or  secured,,  to- 
gether with  the  exposes  of  saie  and  safe  keep- 
ing of  the  teas,  to  return  the  overplus,  if  any, 
to  the  owner  thereof. 

As  to  goods  other  than  teas,  if  the  importer 
«lect,  instead  of  paying  the  duties,  or  securing 
the  same  by  givii^;  bond  with  aatisfactoi^  sure- 
ties, to  give  nis  own  bond  without  sureties,  the 
oollector  is  required  to  accept  such  bond,  to- 
.gether  with  a  deposit  of  so  much  of  the  ^oods 
■on  which  the  duties  are  payable,  as  in  his  judg- 
ment shall  be  sufficient  security  for  the  amount 
of  the  duties  for  which  such  bond  shall  hav« 
been  given,  together  with  the  char^  of  safe 
keeping,  and  seising  the  same,  which  goods, 
■so  d^KMited,  are  to  be  kept  by  the  collector 
at  the  expense  and  risk  of  the  part^  on  whose 
account  tbey  were  deposited,  until  the  sum 
specified  in  the  bond  shall  become  due;  and  if 
-the  same  be  not  then  paid,  so  much  of  the 
goods  deposited  as  may  be  necessary  to  dis- 
■chaige  the  duties  and  expenses,  are  to  be  sold, 
and  the  proceeds  to  be  disposed  of  as  in  the 
former  case. 

4»S*]  *From  fills  recital  of  tiie  most  ma- 
terial parts  of  the  above  secUon,  it  is  most  ap- 
parent, that  the  legislature  contemplated  the 
vond  of  the  importer,  accompanied  by  a  deposit 
of  all  the  teas  imported,  to  be  kept  under  the 
lock  and  key  of  tne  inspector,  and  subject  to 
the  control  of  the  eoUector  and  naval  officer 
•«  I/,  ed. 


I  untU  the  duties  were  paid,  or  otherwise  secured, 
as  an  equivalent  security,  with  a  bond,  and 
approved  sureties,  if  the  importer  had  elected 
to  give  sneh  a  bond  in  the  first  instance.  By 
no  other  eonstructlon  can  the  express  terms  of 
the  section  be  satisfied.  The  importer  has  an 
option  allowed  him,  at  the  time  of  making  his 
entry,  to  secure  the  duties,  instead  of  paying 
them.   How  ma^  he  secure  themT   The  section 

f>roceeds  immediately  to  point  out  the  tvro  fol- 
owing  modes :  "On  the  same  terms  and  stipu- 
lations as  on  other  goods  imported;"  that  is  to 
say,  by  bond,  with  sureties  satisfactoiy  to  the 
collector,  or  "by  his  own  bond  in  double  the 
amount  of  the  duties,"  which  latter  bond,  ac- 
companied by  the  deposit  of  the  teas,  as  before 
mentioned,  tiie  collector  is  required  to  accent. 
It  is  perfectly  obvious,  that  this  latter  security 
is  to  be  accepted  iu  lieu  of,  and  as  equivalent  to 
the  former.  And  we  may  confidently  ask,  is 
it  not  sot  The  condition  of  the  Chuia  trade 
must  be  in  a  deplorable  state,  and  must  neces- 
sarily be  discontinued,  whenever  the  value  of 
the  teas  imported  from  that  country  shall  fall 
below  the  amount  of  the  duties  imposed  upon 
t^em;  and  unless  such  a  state  of  things  could 
have  been  contemplated,  what  better  security 
for  payment  of  the  duties  could  have  been  de- 
vised, consistent  with  the  existence  of  the  trade 
itself,  than  the  uncontrolled  possession  of  the 
articles  subject  to  the  daties,  with  the  power  to 
sell  the  same  for  tbsir  disdiarge  in  case  they 
should  not  he  paid  when  th^  should  become 
due,  or  should  not  he  otherwise  secured  to  be 
paid?  As  an  additional  evidence  that  Congress 
considered  this  security  as  at  least  equivalent 
to  bond  with  approved  securities,  this  section 
goes  on  to  provide,  that  the  amount  of  each 
bond  taken  for  the  duties  on  any  teas  delivered 
under  a  permit  frmn  the  store  after  a  deposit, 
shall  be  indorsed  immediately  on  the  original 
bond  given  by  the  importer,  specifying  the 
amount  of  duty  secured  on  the  teas  delivered 
out,  by  whom,  and  the  term  of  payment.  If, 
*then,  the  whole  quantity  of  teas  de-  t*496 
posited  should  be  withdrawn  in  the  mode  pre- 
scribed by  this  section,  either  at  one,  or  at  dif- 
ferent periods,  before  the  expiration  of  the  term 
of  credit  allowed,  the  United  States  would  have 

Eredsely  the  same  security  that  they  would 
ave  had  !f  the  importer  had,  in  the  first  in- 
stance, elected  to  give  bond,  wiUi  approved 
sureties,  instead  of  his  own  bond,  aeoompanled 
by  a  deposit  of  the  articles  themselves,  subject 
to  the  duties. 

In  consequence  of  an  intimation  of  the  At- 
torney-General, that,  in  case  the  decision  of  the 
court  should  be  aminst  the  United  States  upon 
what  we  have  called  the  second  count  in  the 
libel,  he  should  move  to  amend  the  libel  by  in- 
aertinff  a  count  under  the  43d  section  of  this 
law,  the  cause  was  argued  at  the  bar  as  if  such 
a  count  now  formed  a  part  of  the  libel.  But,  if 
the  above  opinion  be  correct,  it  is  manifest  that 
such  a  count  would  not  help  the  case,  since, 
if  the  duties  were  secured  to  oe  paid  according 
to  the  prorisimis  of  the  A2d  seetion,  no  forfeit- 
ure could  be  decreed  under  the  43d  section. 
The  facts  agreed,  present,  lyesidea  an  additional 
reason  why  such  a  decree  could  not  properly 
be  made  under  that  section,  since  they  admit, 
that  each  chest  of  the  teas  in  question,  at  the 
time  of  seizure,  was  duly  numbered,  and  had 
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on  It  all  tbe  marks  which  the  law  reqnirei,  and 
that  the  certifleateB  required  by  the  act  to  ac- 
eompany  each  of  the  chests,  remained  in  the 
hands  of  the  claimants  at  Philadelphia.  Now, 
we  are  all  of  opinion,  that,  to  authorize  a  seir.- 
ure  of  teas,  and  bringing  them  to  adjudication, 
it  is  necessary,  under  the  43d  secticm,  not  only 
that  the  cheats  should  be  accompanied  by  the 
proper  certificates,  but  also  that  they  should  be 
unaccompanied  by  the  marks  required  to  be 
placed  upon  them  by  the  89th  section.  Both 
must  concur  in  order  to  justify  a  seizure,  and 
to  raise  such  a  presumption  that  the  teas  arc 
liable  to  forfeiture,  as  to  throw  upon  the  claim- 
ant the  burthen  of  proving  that  they  were  im- 
ported according  to  law,  and  that  the  duties 
theron  were  paid,  or  secured  to  be  paid,  in  or- 
der to  avoid  a  sentence  of  condemnation. 

Enough  has  already  been  said  to  dispose  of 
the  third  count  In  the  libel,  even  if  it  had  been 
pressed  in  the  argument  of  the  cause,  since  it 
497*]  la  not  pretended  that  there  "is  any  sec- 
tion of  the  above  act  which  subjects  teas  to  for- 
feiture, on  the  ground  of  their  having  been  clan- 
destinely and  fraudulently  removed  from  the 
store  in  which  they  were  deposited,  by  the  im- 
porter or  by  any  other  person,  without  a  per- 
mit, and  without  the  duties  thenon  having  been 
first  paid  or  seenTed  to  be  paid.  It  is  quite  un- 
likely that  a  ease  ho  extraordinary  and  dis- 
graceful as  that  which  has  given  nse  to  this 
controversy,  was  or  eouM  have  been  anticipated 
by  the  legislature,  which  enacted  the  law  under 
consideration.  One  would  have  supposed,  but 
for  the  instance  before  ns,  that  the  act  had  pro- 
vided every  guard  for  the  safety  of  the  public 
Interest,  wmdh  aiqr  Imaginable  eontlngenqr 
could  haTe  rendered  necessary. 

The  only  remaining  objection  taken  to  the 
decree  of  the  Circuit  Court  is,  that  the  pay- 
ment of  the  duties  to  which  these  teas  were 
subject,  ought  to  have  been  made  a  condition 
of  their  restitution  to  the  claimants,  or  that 
they  should  have  been  decreed  to  be  sold  to- 
wards the  payment  of  the  duties  for  which  the 
original  boi^  of  Thomson  was  given,  and  which 
remained  unpaid. 

Admitting  that  those  duties  were  even  now 
due,  which  is  not  the  case,  we  could  not  yield 
our  assent  to  the  correctness  of  this  objection, 
even  if  the  prayer  of  the  libel  had  corresponded 
with  such  a  decree,  and  even  if  the  teas  in  ques- 
tion were  liable  for  duties  beyond  those  prop- 
erly chargeable  against  the  quantity  seized, 
which  is  by  no  means  conceded. 

By  the  9th  section  of  the  judiciary  act,  the 
district  courts  have  exclusive  original  cogni- 
zance, amongst  other  subjects,  of  all  civil  causes 
of  admiralty  and  maritime  jurisdiction,  includ- 
ing all  seizures  under  laws  of  impost,  naviga- 
tion, or  trade,  of  the  United  States,  where  the 
seizures  are  made  on  waters  navigable  from  the 
sea  by  vessels  of  a  specified  burthen,  within 
their  respective  districts,  as  well  as  upon  the 
high  seas;  and,  also,  of  all  setsures  made  on 
land,  or  other  waters  than  as  aforesaid,  and  of 
all  suits  for  penalties  and  forfeitures  incurred 
under  the  laws  of  the  United  States.  They 
have,  also,  cognizance  concurrent  with  the 
state  courts,  of  all  suits  at  common  law  where 
498*]  the  United  *Statoa  sue,  where  the  mat- 
tor  in  disputo,  exclusive  of  costs,  amounts  to 
the  sum  or  value  of  $100. 
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Now,  it  is  not  pretended  that  this  la  a  civil 
cause  of  admiralty  and  maritime  jurisdiction} 
and  it  has  already  been  shown,  that  there  is  no- 
law  of  the  United  States,  of  impost  or  other- 
wise, to  warrant  the  seizure  of  the  teas  in  ques- 
tion, or  to  suoject  them  to  forfeiture.  But^ 
even  if  there  were  such  a  law,  the  only  pro- 
ceeding which  could  have  been  instituted  un- 
der it,  must  have  been,  to  forfeit  the  articles- 
seiaed,  and  not  to  subject  them  to  the  payment 
of  duties.  If  the  ease  be  not  one  of  forfeiture^ 
we  can  perceive  no  ground  upon  which  the- 
District  Court  could  entertain  a  suit,  by  way 
of  libel,  to  enforce  the  payment  of  duties.  No 
jurisdiction  is  conferred  upon  that  court  ia 
such  a  case,  either  by  the  above  section  of  the 
judiciary  act,  or  by  any  other  act  of  Congress. 
There  is  no  doubt,  but  that  a  suit  at  common 
law  might  be  ins^tnted  In  thi^  court,  aa  well 
as  in  the  Circuit  Court,  in  the  name  of  tho 
United  States,  founded  upon  their  legal  ri^t 
to  recover  the  possession  of  goods  upon  whid» 
they  have  a  lien  for  duties,  or  damages  for  tha 
illegal  taking  or  detaining  of  the  same.  But 
the  remedy  which  has  been  selected,  is  not  one 
which  can  obtain  the  sanothm  of  this  court. 

^le  decree  of  the  CSrcuU  Court,  reversing 
that  of  the  District  Court,  and  awarding  resU- 
tution  to  the  claimanta,  mnat  be  aflbnoM. 


[Devise  of  lands  charged  with  tha  paymsBt 
of  debts.] 

POTTER,  AppeUant, 

V. 

GARDNER  et  aL,  Baspondeata. 

A  devise :  "I  give  and  devlss  to  my  beloved  sea* 
B.  W.  Q.,  two-third  parts  <tf  that  our  tenr  fans* 
BO  called,"  etc.,  "to  him,  the  said  91.  w.  0.,  and  t* 
hfs  heirs  sad  asslrns  forever,  he,  my  ssld  sob,  B. 
W.  O.  paylag  all  mv  Just  d^ts  out  of  said  esnta^ 
And  I  do  hereby  order,  and  It  Is  my  will,  Uiat  mr 
BOO  B.  W.  O.  shall  *pay  all  mj  Jnst  debts  [••!•» 
oat  of  the  estate  herein  prm  to  turn  as  afoxesald." 
creates  a  cbarge  upon  the  estate  In  the  handa  of 
the  devisee. 

A  boas  llde  purchaser,  who  pays  the  purdiass 
money  to  a  person  authorised  to  sell.  Is  not  hoonft 
to  look  to  lis  application,  whether  la  the  ease  of 
landB  charged  tn  the  hands  of  an  heir  or  devlsea 
with  the  payment  of  debts,  or  lands  devised  to  a 
trustee  for  the  payment  of  debts. 

But  If  the  money  be  misapplied  by  the  devisee  w 
trustee,  with  the  ^-operation  of  the  purchaser,  h» 
remains  Usble  to  the  creditors  for  the  sum  so  mis- 
applied. 

On  a  bill  filed  by  so  executor  asslnst  a  devisee 
of  lands  cbarsed  with  the  payment  of  debts,  for  an 
account  of  toe  trust  fund,  etc.,  the  creditors  are 
□ot  IndlBpensable  parties  to  tbe  salt.  The  foaff 
may  be  brought  Into  court,  and  dlstrlbnted  under 
Its  direction,  according  to  the  zlchts  of  those  wb» 
may  apply  for  It. 


T 


HIS  cause  was  argued  by  the  Attorney-Gen- 
eral and  lib.  Potter  for  the  appellant,  and 
by  Mr.  Webster  and  D.  B.  Ogden  for  the  re- 
spondents. 


NOTK. — As  to  legacies  end  debts,  wben  charge- 
able on  tbe  realty,  sea  notes  ante,  803,  and  T 
L.  ed.  U.  S.  273. 

Effect  of  creation  of  testamentary  trust  fOr 
payment  of  debts,  see  note  to  6  L.K.A.(N.B.)  SS5. 

Wheat.  13. 


Digiiized  by 


Google 


1827. 


Poms  T.  Gabdiveb  r  al. 


409 


Mr.  Chief  Justice  MuduU  delivered  the 
opinion  of  the  court: 

This  is  an.  appeal  from  a  decree  of  the 
court  of  the  United  States  for  the  first  circuit 
in  the  District  of  Rhode  Island.  The  case  was 
tins: 

On  the  7th  of  July,  1817,  Febg  Gardner 
made  his  last  will,  m  which,  among  other 
things,  he  devised  as  follows:  "I  give  and  de- 
vise to  my  heloved  son  Kzekiel  W.  Gardner  two- 
third  parts  of  all  that  my  ferry  farm,  so  called," 
etc,  Ho  him  the  said  Ezekiel  W.  Gardner,  and 
to  his  heirs  and  assigns  forever,  he,  my  said  son 
Eaekiel  W.  Gardner,  paying  all  my  just  debts 
out  of  said  estate.  And  I  do  hereby  order, 
and  it  is  my  will,  that  my  son  Ezekiel  W.  Gard- 
ner shall  pay  all  my  just  dibts  out  of  the  estate 
herein  given  to  him  as  aforesaid."  The  testa- 
tor gives  to  his  wife,  the  plaintiff,  Hannah,  a 
part  of  his  real  and  personal  estate  for  life,  in 
ueu  of  dower,  axid  to  his  daughter,  the  other 
plaintiff,  other  puts  of  his  rraJ  and  personal 
•state. 

Feleg  Gardner  died  soon  after  tha  making 
of  his  will,  and  his  several  devisees  entered 
into  the  estates  devised  to  them  respectively. 

On  the  13th  of  July,  1818,  the  Court  of  Pro- 
600*]  bates  for  the  *coimty,  in  pursuance  of 
«  statute  made  for  that  purpose,  appointed 
commissioners  to  receive  and  examine  the 
claims  of  the  credittmi,  who  made  a  report  on 
the  lOth  day  tff  July,  1820,  from  which  it  ap- 
pears that  the  debts  proved  against  the  estate 
and  allowed  amounted  to  $7,593.14,  exclusive  of 
a  claim  of  81,000  exhibited  by  one  Mann,  which 
was  disallowed,  and  for  which  a  suit  has  been 
commenced  against  the  executrix. 

The  testator  had  devised  the  remaining  third 
part  of  his  ferry  estate  to  his  daughter  Isabel, 
who  had  sold  and  conveyed  the  same  to  her 
brother  Esekiel.  After  which  Ezekiel  ^jTeed 
to  sdl  the  whole  estate  to  the  appellant,  Elisha 
B.  I^>tter,  for  the  amount  of  815,000. 

TUs  bill  is  filed  by  the  executrix  and  der- 
Isees  of  Peleg  Gardner,  to  subject  the  purchase 
■Qoney  of  the  ferry  estate  to  the  payment  of  the 
testator's  debts.  The  decree  of  the  Circuit 
Court  was  in  favor  of  the  plaintiffs  below;  and 
from  that  decree  Elisha  R.  Potter  has  appealed 
to  tiiia  eoort. 

The  bill  contains  many  charges  of  fraudulent 
combination  between  Ezekiel  W.  Gardner  and 
Elisha  R.  Potter,  which  it  would  be  waste  of 
time  to  review  in  detail,  because  they  are  not 
sustained,  and  because  the  case  rests  on  prin- 
ciples of  equity,  which  are  believed  to  be  well 
settled. 

The  first  objection  made  to  the  decree  is,  that 
Uie  plaintiffs  have  no  right  to  ask  the  aid  of  a 
coait  of  equity,  because  they  cannot  assert  the 
claims  of  the  creditors  who  could  have  proceed- 
ed at  law  against  the  estate  in  the  hands  of 
Ezekiel,  and  may  now  proceed  at  law  against 
the  remaining  estate  of  Peleg.  That  the  plain- 
tiffs can  give  no  discharge  wliich  will  extinguish 
the  rights  of  the  creditors,  and  that  the  credi- 
tors ought,  for  that  reason,  to  have  been  made 
parties  to  the  suit. 

The  bill  states,  and  so  is  the  fact,  that  the 
whole  estate  of  Peleg  Gardner,  both  real  and 
personal,  was  disposed  of  by  his  will  and  as 
the  ferry  estate  devised  to  Ezekiel  was  the 
ed. 


fund  provided  for  the  payment  of  his  debts, 
his  devisees  and  legatees  took  immediate  pos- 
session of  the  property  bequeathed  to  them  re- 
spectively, and  nothing  remains  in  the  hands 
m  the  executrix  wherewith  to  satisfy  the  cred- 
itors.  The  *biU  also  sUtes  that  Ezekiel  [*501 
W.  Gardner  ia  insolvent,  or  in  very  doubtful 
drcnmstanees;  that  a  considerable  part  of  the 
purchase  money  has  been  applied  to  the  pay- 
ment of  his  own  debts,  and  that  the  plaintiffs 
have  cause  to  fear  tliat  the  residue  will  be  mis- 
applied in  the  like  manner,  so  that  the  whole 
trust  fund  will  be  wasted,  and  the  property 
bequeathed  to  them  be  taken  by  the  creditors. 
These  allegations  are  not  controverted,  and 
make,  we  think,  a  very  clear  case  for  an  ap- 
plication to  a  court  of  equity.  It  is  true 
that  the  creditors  might  have  been  made  par- 
ties defendants,  but  we  do  not  think  tbetn 
parties  who  may  not  be  dispensed  with.  So 
much  of  the  fund  as  yet  remains  may  be 
brought  into  court,  and  may  be  distributed  ac- 
cording to  the  ri^ta  of  those  who  may  apply 
for  it.  We  have,  then,  no  doubt  of  the  juria- 
diction  of  the  court. 

We  have  as  little  doubt  of  the  liability  of  the 
ferry  estate  while  in  the  hands  of  Ezekiel,  to 
the  creditors  of  the  testator.  The  words  of  the 
will  create  an  express  charge.  "I  give  and  de- 
vise to  my  beloved  eon  Ezekiel  W.  Gardner 
and  his  heirs,  forevu*,  two-thirds  of  my  ferry 
farm,  he  nying  all  mf  just  debts  out  of  said 
estate."  More  explidt  words  could  not  have 
been  used.  It  is  admitted  by  the  counsel  for 
the  appellant,  that  these  words  would  charge 
the  estate  in  a  country  where  the  law  did  not 

{treviously  charge  it;  but  since  in  Rhode  Is- 
and  lands  are  liable,  by  law,  to  the  debts  of  tbe 
testator,  the  will  anperadda  nothing  to  this  le- 
gal charge. 

It  may  be  admitted  th«t  as  between  the  dev- 
isee and  the  creditor,  no  chai^  is  superadded 
by  the  will;  but  the  relation  of  the  devisees  to 
each  other  is  materially  affected  by  it.  A  tes- 
tator cannot,  by  his  will,  withdraw  from  his 
creditors,  uiy  property  which  the  law  subjects 
to  their  claims,  but  he  may  provide  a  particu- 
lar fund  for  his  debts,  and  it  tbe  creditors  re- 
sort to  a  different  fund,  those  to  whom  the 
property  so  taken  by  them  was  given,  are  en- 
titled to  ooi^ensation  out  of  the  fund  provided 
for  debts.  Examples  of  this  principle  abound 
in  tbe  books.  Personal  property  is  universally 
liable  for  debts.  If  the  particular  fund  pro- 
vided by  the  testator  for  that  object,  be  of  that 
description,  and  a  specific  thing,  bequeathed  to 
another,  be  taken  in  'execution  by  a  [*502 
creditor,  it  has  never  been  doubted,  that  the 
legatee  whose  property  has  been  taken,  may 
resort  to  the  trust  fund  for  compensation,  llie 
principle  is  too  well  settled  to  be  now  a  subject 
tor  discussion.  The  law  of  Rhode  Island,  then, 
subjecting  lands  to  the  payment  of  debts,  can 
have  no  influence  on  the  case  before  the  court. 
The  ferry  estate,  had  it  remained  in  the  pos- 
session of  the  devisees,  would  not  only  have 
been  liable  to  the  creditors,  but  would  have 
been  liable  to  the  other  devisees  and  legatees, 
for  such  portions  of  their  property  as  had  been 
applied  in  payment  of  the  debts  of  the  testator: 

What  change  has  been  made  by  the  sale  to 
Elisha  R.  Potter  t 
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Although  this  question  has  been  urged  with 
great  earnestness,  and  at  considerable  length, 
searcelj  any  real  difference  exists  between  the 
parties.  The  appellees  seem  to  yield  to  the 
authority  of  those  modem  decisions  which 
deny  the  distinction  between  lands  charged  in 
the  hands  of  an  heir,  or  devisee,  with  the  pay- 
ments of  debts,  and  lands  devised  to  a  trustee 
for  the  payment  of  debts.  They  admit  that  in 
either  case,  the  purchaser  who  i>ay8  the  pur- 
chase money  to  the  person  authorized  to  sell,  is 
not  bound  to  look  to  its  application.  But  they 
contend,  that  if  the  purchase  money  be  misap- 
plied with  the  co-operation  of  the  purchaser,  he 
remains  liable  to  the  creditors  for  the  sum  so 
misapplied.  The  counsel  for  the  appellants 
assent  to  this  proposition.  It  is  searcely  neces- 
sary to  say,  that  so  much  of  the  purchase 
money  as  remained  unpaid  when  this  suit  was 
instituted,  is  liable  to  the  creditors,  and  Is  ap- 
plicable by  the  court  to  the  purposes  of  the 
trust.  What,  then,  is  really  in  dispute  between 
the  parties  T  Nothing  but  the  questions  how 
much  of  the  purchase  money  remaias  unpaid, 
and  how  mucm  of  it  has  been  applied  to  the 
debts  of  Ezekiel,  with  the  co-operation  of  Mr. 
Potter. 

The  whole  purchase  made  by  Mr.  Potter 
amounted  to  $1&,S00,  of  which  $15,000  were 
given  for  the  ferry  estate,  and  9800  for  a  lot 
In  Jamestown,  purchased  by  Ezekiel  from  his 
sister  Isabel.  One-third  of  the  ferry  estate  had 
also  been  purchased  by  Ezekiel  from  Isabel,  so 
that  $5,800  of  the  whole  purchase  money  was 
SOS*]  riven  *for  property  not  charged  by  the 
will  of  Peleg  Gardner  with  his  debts,  and  the 
remaining  $10,000  for  property  which  was  so 
charged.  That  sum  constituted  the  trust  fund. 

In  the  arrangement  between  the  parties,  Mr. 
Potter  retained  $3,500  for  a  debt  due  to  him- 
self, and  paid  debts  due  from  Ezekiel,  to  the 
amount,  as  stated  in  the  answers  of  $1,830, 
making  in  the  whole  $5,330.  On  a  subsequent 
agreement  between  the  parties,  Potter  paid  a 
debt  of  Ezekiel  amounting  to  $800;  so  that 
Potter  has  himself  paid  the  debts  of  Ezekiel  to 
the  amount  of  $6,330  being  $330  out  of  the 
trust  fund.  His  cash  payments,  at  that  time, 
are  stated  at  $318.66. 

In  June,  1820,  the  parties  came  to  a  settle- 
ment, when  a  balance  of  $7,729.62,  was  found 
to  be  in  the  hands  of  Potter,  for  which  he  sayd 
he  gave  his  note,  payable  to  order  in  good 
mortgages  in  South  Kingston,  or  in  the  state 
of  New  York,  and  a  negotiable  cash  note,  pay- 
able to  the  defendant's  order,  for  $4,000  on  the 
25th  of  March,  1822. 

The  cash  payments  stated  by  the  defendants, 
amounted  to  $4,318.64.  The  residue  of  the 
purchase  money  has  either  bem  applied  by  Pot- 
ter himself  to  the  payment  of  Ezekiel's  debts, 
or  is  comprehended  in  the  note  payable  in 
mortgages,  or  remains  in  his  hands  unaccounted 
for.  In  either  case  It  ii  liable,  so  far  as  it  ex- 
eeedf  the  sum  of  $6,800.  which  is  not  charged 
by  the  will  to  the  creditors  of  Peleg  Gardner. 
This  court  does  not  enter  into  minute  cal- 
culations to  ascertain  the  precise  sum  due.  An 
account,  if  it  be  found  necessary,  comprehending 
the  necessary  calculations  of  interest,  may  be 
taken  In  the'  Circuit  Court  The  note  payable 
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in  mortgages  is  not  alleged  to  be  pi^,  and,  not 
being  n^otiable,  would  pass  to  an  assignee, 
subject  to  the  equity  which  was  attach^  to 
it  when  in  the  hands  of  Ezekiel  W.  Gardner. 

The  defendant,  Elisha  R.  Potter,  has  been 
stated  to  be  liable  for  the  debts  of  Peleg  Gard- 
ner, for  so  much  of  the  purchase  money  of  the 
trust  estate  as  remains  in  his  hands.  So  tax 
he  is  liable  directly  and  inmiediately,  and  is 
properly  'decreed  to  pay  the  money  t*^**^ 
into  court.  But  so  far  as  he  has  applied  the 
money  to  the  debts  of  Ezekiel,  his  responsi- 
bility is  not,  we  think,  immediate,  but  depends 
on  the  failure  of  Ezekiel  to  pay;  the  decree 
ought,  in  the  first  instance,  to  be  against  Eze- 
kiel, and  if  the  money  cannot  be  obtained  from 
him,  then  against  Elisha  R.  Potter. 

No  doubt  exists  of  the  right  of  any  of  the 
parties  to  contest  the  claim  of  any  creditor. 
The  report  of  the  commissioners  may  be  prima 
facie,  but  is  not  conclusive  evidence  of  the 
claim.  The  creditor  may  ascertain  his  debt  by 
a  Kuit  in  the  state  court,  or  the  executrix  may 
contest  it  io  the  court  of  the  United  States.  If 
Elisha  B.  Potter,  or  Ezekiel  W.  Gardner,  sup- 
pose the  executrix  to  be  unfaithful  to  her  duty 
m  this  respect,  the  court  will  permit  either  of 
them  to  use  her  name  in  opposition  to  the 
claim. 

We  are  of  opinion,  that  so  much  of  the  de- 
cree as  may  subject  Elisha  R.  Potter  to  the 
debts  of  Peleg  Gardner,  beyond  the  purchase 
money  remaining  in  his  hands,  and  beyond  the 
money  paid  by  him  in  discharge  of  the  debts  of 
Ezekiel  W.  Gardner,  after  deducting  therefrom 
the  amount  of  the  estates  purchased  by  the 
said  Ezekiel  from  his  sister  Isabel,  ought  to  be 
reversed,  and  that,  in  all  other  thingSj  it  ought 
to  be  affirmed. 


Decree. — This  cause  eame  on,  eto.  On  oim- 
sideratioQ  whereof,  this  court  is  of  opinion, 
that  there  is  error  in  so  much  of  the  decree  of 
the  said  Circuit  Court  as  subjects  Elisha  R. 
Potter  to  the  payment  of  a  larger  sum  of 
money  than  now  remains  in  his  hands  of  the 
original  purchase  money,  added  to  the  sum  he 
has  applied  to  the  payment  of  the  debts  of 
Ezekiel  W.  Gardner,  after  deducting  there- 
from the  amount  given  for  the  estate  purchased 
from  Isabel  Gardner;  and  in  so  much  of  the 
said  decree  as  directs  the  said  Elisha  R.  Potter 
to  pay  the  sum  he  has  misapplied  to  the  debts 
of  Ezekiel  W.  Gardner,  and  for  which  he,  the 
said  Ezekiel,  is  liable  in  the  first  instance,  be- 
fore he,  the  said  Ezekiel,  shall  have  fatlmi  to 
pay  the  same.  It  is,  therefore,  the  opinion  of 
this  court,  that  so  mudi  of  the  said  decree  as  is 
contrary  to  this  opinion,  be  reversed  and  an- 
nulled, and  that  the  same  be,  in  aU  other 
'respects,  affirmed;  and  the  cause  is  [*505 
remanded  to  the  said  Circuit  Court,  vfth  di- 
rections to  reform  the  said  decree  according  to 
this  opinion,  and  to  do  all  other  things  therein 
as  equity  and  justice  may  require.  In  taking 
any  account  between  any  of  the  parties  which 
may  be  necessary  for  giving  efTeet  to  this  order, 
interest  is  to  be  computed  according  to  law  and 
usage. 

Wheat.  11. 
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[Surety.] 

THE  UNITED  STATES  v.  NICfHOLL. 

The  act  of  ISay  15tb,  1820,  cli.  625,  s.  2,  which 
requires  new  suretlea  to  be  elven  by  certain  public 
offlcera  on  or  before  the  30th  of  September,  1820, 
doea  not  expressly,  or  by  Implication,  dlachai^ 
tbe  former  sureties  from  their  liability. 

The  sureties  are  not  reaponaible  for  moneys 
placed  bj  t^e  government  In  tne  hands  of  tbe  prin- 
cipal, after  tbe  leeal  termination  of  his  office;  but 
they  are  responsible  for  moneys  which  came  Into 
his  hands  while  in  office,  and  wblch  he  suIweQuently 
failed  to  account  for  and  pay  over. 

In  general,  laches  Is  not  Imputable  to  the  gov- 
ernment. But  quffire,  whether.  In  case  there  Is  an 
express  agreement  between  the  government  and 
the  principal,  giving  time  to  the  latter,  and  sas- 
pendlng  the  right  ol  the  former  to  sue.  the  sure* 
ties  are  not  discharged  aa  In  a  ■Imtlar  cue  between 
private  Individuals. 

A  mere  proposition  to  give  time,  and  saspend  the 
right  to  sue,  upon  certain  conditions  and  contin- 
gencies, which  are  not  proved  to  have  been  com- 

flled  with,  or  to  have  happened,  will  not  discharge 
he  sureties. 

The  cases  of  the  United  States  Kirkpatrlck,  0 
Wheat.  Rep.  720,  and  the  United  States  Tan- 
xandt,  11  Wheat.  Rep.  184,  applied  to  the  deter- 
mination of  the  preaent  case. 

THIS  cause  was  argued  hj  the  Attorney-Gen- 
.eral  and  Mr.  Swnpson  for  the  plaintiffs, 
and  by  lb.  D.  B.  Ogdea  for  the  defendiuit. 

Mr.  Justice  Trimble  delivered  the  opinion 
of  the  court; 

506"]  "The  questions  to  be  decided  in  this 
case  arise  out  of  a  bill  of  exceptione,  taken  by 
the  plftintifTs,  to  tbe  char|;e  and  instructions  of 
the  Circuit  Court  to  the  jury  upon  the  trial  of 
the  cause.' 

The  suit  was  founded  on  the  official  bond  of 
Robert  Swartwout,  as  navy  agent,  and  with 
whom  the  defendant  had  become  bound  as  one 
of  his  sureties.  The  bond  bears  date  the  22d 
day  of  February,  1819,  and  is  in  the  penalty  of 
$20,000,  with  the  usual  condition,  to  be  void  if 
Swartwout  should  faithfully  perform  the  duties 
of  his  office,  and  account  for,  and  pay  over, 
when  required,  the  public  property  and  money 
placed  in  his  hands. 

The  declaration  alleges,  as  a  breach  of  the 
condition  of  the  bond,  that  Swartwout's  ac- 
counts had  been  settled  by  the  proper  account- 
ing officers  on  the  day  of  ;  and 

that,  upon  that  settlement,  a  large  balance  had 
been  found  against  him,  which  he  had  failed 
and  refused  to  pay  over  to  the  United  States 
when  required.  The  pleadings  having  been 
made  up  according  to  the  practice  of  New  York, 
so  as  to  put  in  issue  the  matters  in  controversy 
between  the  parties,  the  plaintiffs  gave  in  evi- 
dence to  the  jury  the  bond,  with  its  condition, 
and  Swartwout's  settled  account,  duly  certified 
from  the  treasury  department;  and  the  defend- 
ant gave  in  evidence  a  letter  from  the  Secretary 
of  the  Navy  to  Robert  Swartwout,  dated  the 
25th  day  of  February,  1819;  two  commissions 
to  Swartwout  as  navy  agent,  the  one  dated  the 
16th  day  of  October,  1818,  and  the  other  the 
30th  day  of  November,  1818,  and  the  following 
letter,  dated  the  8th  day  of  December,  1823, 
from  Mr.  Pleasanton,  agent  of  the  treasury,  to 
Mr.  Tillotson.  the  district- attorney,  which  will 
be  more  particularly  noticed  hereafter: 
"Treasury  Department,  Fifth  Auditor**  Office, 

December  8,  1823. 

«gir — From  the  best  information  I  can  ob- 


1  — This  eanse  was  tried  In  the  court  below  by 
the  Iflt<>  District  Judge,  Van  Necs. 
«  It.  ed. 


tain,  it  seems  pretty  certain  that' if  we  foreclose 
the  mortgage  given  to  the  United  States  by  Gen- 
eral Robert  Swartwout,  and  expose  *the  ["607 
property  to  sale,  subject  to  a  previous  mortgage 
given  to  Mr,  Coster,  we  shall  lose  the  whole, 
or  nearly  all  of  our  debt,  this  property  being 
our  only  reliance,  if  the  sureties  should  be  dis- 
charged by  due  course  of  law  from  their  re- 
sponsibility for  the  payment  of  it.  Under 
these  circumstances,  the  only  alternative  which 
presents  itself  for  securing  any  considerable 
portion  of  the  debt  is,  to  allow  General  Swart- 
wout time  within  which  to  make  an  advan- 
tageous disposition  of  the  property.  He  ex- 
presses a  confident  belief  that  in  seven  years  he 
would  be  enabled,  by  connecting  it  with  a 
banking  institution  for  which  a  charter  has  al- 
ready been  granted  by  the  state  of  New  Jersey, 
not  only  to  pay  off  t^e  first  mortgage,  but  our 
mortgage  also. 

"It  has  been  recommended  by  the  navy  de- 
partment to  allow  this  time,  and  I  have,  ac- 
cordingly, instead  of  three  years,  as  intimated 
to  you  some  time  age,  determined  to  allow  him 
seven  years,  provided  the  first  mortgagee  will 
pledge  himself  in  writing,  not  to  molest  him 
for  the  same  space  of  time ;  and  provided,  also, 
that  the  bank  with  which  the  property  is  to  be 
connected,  shall  go  into  operation  on  or  before 
the  first  of  October  next.  Should  the  banking 
capital  not  be  made  up  by  the  time  mentioned, 
and  the  bank  f^il  to  go  into  operation,  this 
agreement  is  to  be  considered  wholly  null  and 
void.  You  will  be  pleased  to  take  such  steps 
as  will  give  this  arrangement  effect. 

"As  the  sureties  on  General  Swartwout's 
bond  dispute  our  right  to  recover  the  penalty 
from  them,  it  will  be  your  duty  forthwith 
to  institute  suits  against  them  in  the  Circuit 
Court,  and  judgment  going  against  us  there, 
you  will  remove  the  cause  to  the  Supreme 
Court,  it  being  very  desirable  that  the  law 
should  be  settled  in  relation  to  bonds  so  situ- 
ated. 

'1  have  the  honor,  etc., 
^       (Signed)  S.  Pleasanton, 

Agent  of  the  Treasury." 

The  Circuit  Court  decided,  and,  accordingly, 
instructed  the  jury,  first,  "That  the  defendant, 
Francis  H.  NicoU  was  not  responsible  for  any 
defalcation  that  took  place  on  the  part  o*  Rob- 
ert Swartwout,  as  navy  agent,  subsequent  to 
the  *30th  day  of  September,  1820,  when,  ["508 
in  and  by  the  act  of  Congress,  passed  the  18th 
of  May,  1820,  new  sureties  were  required  by 
law  to  be  given  by  the  said  Robert  Swartwout. 

Second,  "That  the  defendant  was  not  re- 
sponsible for  any  deficiency  of  public  money 
reported  on  by  the  account  officers  of  the 
United  States,  subsequent  to  the  80th  of  No- 
vember, 1822,  when  it  appeared  in  evidence 
that  the  appointment  of  Robert  Swartwout,  as 
navy  agent,  expired  by  its  legal  termination. 

Third,  "That  he  left  it  to  them  to  decide 
whether  the  letter  from  S.  Pleasanton,  Esq., 
addressed  to  Robert  Tillotson,  Esq.,  which  had 
been  read  in  evidence  before  the  jury,  did  give 
further  time  to  Robert  Swartwout  for  the  pay- 
ment of  the  debt  due  the  United  States;  and 
that  if,  in  the  opinion  of  the  jury,  the  letter  in 
question  did  give  time  to  the  said  Robert 
Swartwout  tmtil  October,  1824,  or  any  snbse- 
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qnent  period,  tluit  then  the  defendant  was  diB- 
charffed  from  his  liability,  and  their  verdict 
should  be  rendered  for  the  defendant.  And, 
lastly,  that  the  said  several '  matters  so  pro- 
duccd  and  read  in  evidence,  on  the  part  of  the 
said  Francis  H.  Nicoll,  were  sufficient,  In  law, 
to  maintain  the  issue  on  his  part,  and  that  the 
United  States  ought  not,  upon  all  the  matters 
prcducrd  in  eridenee,  to  malntidii  the  said  ac- 
tion, etc. 

These  several  opinions  and  Instructions,  are 
brought  before  this  court  for  xe-examination  hy 
the  present  writ  of  error. 

Upon  looking  into  the  act  of  Congress,  passed 
May  15th,  1820,  entitled.  "An  act  providing 
for  the  better  organization  of  the  treasury  de- 
partment," which  is  the  one  referred  to  in  the 
first  instruction,  we  are  satisfied  it  was  miscon- 
strued by  the  judge.  The  second  section  of 
the  act  provides  a  new  and  summary  process 
against  public  defaulters  and  their  sureties, 
after  the  30th  of  September,  1820.  The  scope 
and  design  of  the  act,  in  requiring  new  sureties 
to  be  given  by  that  day,  was  in*  order 
that,  if  such  neW'  sureties  should  be  given, 
the  summary  process  might  operate  upon 
them,  as  wull  as  upon  the  principal,  if  the 
treasury  department  should  elect  to  pursue  such 
summary  process.  This  is  manifest  from  thu 
provision  in  the  act,  that  th«  summary  process 
shall  not  effect  the  existing  sureties. 
609*]  "The  act  nowhere  directs  the  princi- 
pals to  be  discharged  from  oflioc  upon  failure 
to  give  new  sureties  and  if  the  act  had  so  di- 
rected, they  would  have  remained  in  office  un- 
til actually  removed.  The  law  does  not,  in 
temis,  declare  the  existing  sureties  shall  be  dis- 
charged from  and  after  the  30th  of  September, 
1820.  It  would  require  a  very  strained  con- 
struction of  the  statute  to  discharge  them  by 
implication,  while  their  principals  were  permit- 
ted to  remain  in  office.  Such  construction 
would  be,  we  think,  against  the  manifest  inten- 
tion of  the  legislature.  The  10th  section  enacts 
"that  nothing  in  this  act  contained  shall  he 
construed  to  take  away  or  impair  any  right  or 
remedy  which  the  United  States  now  have,  by 
law,  for  the  recovery  of  taxes,  debts  or  de- 
mands.** 

The  cases  of  the  United  States  v.  Kirkpatrick, 
9  Wheat.  Rep,  720;  and  the  United  States  v. 
Vanzandt,  11  Wheat.  Rep.  184,  are,  in  princi- 
ple, undistinguishable  from  this  case. 

They  decide,  1st.  That  laches  is  sot  imputa- 
ble to  the  government;  2d.  That  the  provisions 
of  the  law  requiring  settlements  by  its  offi- 
cers to  be  made  at  uiort  periods,  arc  designed 
for  the  security  and  protection  of  the  govern- 
ment, and  to  regulate  the  conduct  of  those  offi- 
cers; that  they  are  merely  directory  to  thoao 
officers,  and  form  no  part  of  the  contract  with 
the  sureties.  And  the  last  case  decides,  3d. 
That  where  the  act  expressly  directs  a  default- 
ing officer  to  be  recalled  at  the  expiration  of  six 
months  from  the  time  of  his  default,  his  sure- 
ties are  not  discharged,  but  remain  liable  for 
his  defaults  thereafter,  until  he  is  actually  re- 
called. 

If  the  second  instruction  given  to  the  jury 
was  intended  to  inform  them  that  the  defend- 
ant, as  surety  of  Swartwout,  was  not  legally 
responsible  for  money  placed  by  the  govern- 
ment in  his  hands,  after  the  Ic^al  termination 


I  of  his  office,  it  was  unquestionably  correct; 
and  this  is  the  sense  in  which  we  suppose  the 

I  court  meant  to  be  imderstood.   But  if  it  was 

;  intended  to  convey  the  idea  that  he  was  not  re- 
sponsible for  mon^  which  came  to  Swartwout'a 
hands  while  in  ofluw,  bat  which  he  afterwards 
failed  to  account  for  and  pay  over,  it  was  clear- 
ly incorrect. 

*In  deciding  upon  the  third  inatrttc-  ["510 
tion  given,  as  to  the  effect  and  operation  of  Mr. 
Pleasanton's  letter  to  the  distnct-attomey,  it 
is  not  intended  to  nve  any  intimation  of  whmt 
would  be  the  opinion  of  tlite  court,  if  it  hod 
appeared  from  the  letter  that  the  government 
had  made  any  arrangement  with  Swartwout, 

•without  the  assent  of  his  sureties,  whereby  the 
right  of  the  government  to  sue  upon  the  bond 
had  been  suspended  to  the  first  day  of  October. 
1824,  or  to  any  subsequent  time.-  Nothing  of 
the  kind  appears,  from  the  letter.  It  spealu  of 
a  mortgage  which  had  been  given  by  Swart- 
wout, upon  property  subject  to  a  former  mort- 
gage to  Mr.  Coster;  but  ft  does  not  appear  that, 
by  the  terms  of  the  mortgage,  the  right  to  sue 
on  the  official  bond  was  suspended;  and  the 
taking  of  a  collateral  security,  without  suspend- 
ing the  right  to  sue  on  the  bond,  could  not  bar 
the  action  on  the  bond.  The  letter  speaks  of 
an  intention  formed  of  giving  time  upon  the 
mortga^,  upon  specifled  conditions  and  con- 
tingencies; but  none  of  those  conditions  or  con- 
tingencies are  shown- to  have  been  complied 
with,  or  to  have  happened.  The  letter  con- 
tains no  contract,  and  gives  no  time  per  se,  up- 
on any  consideration  binding  on  the  govern- 
ment; and  that  the  letter  did  not  intend  to  sus- 
pend the  right  of  the  United  States  to  sue  on 
this  bond,  is  palpable,  because  it  directs  suit  to 
be  brought  thereon  immediately.  As  no  &ct 
connected  with  the  letter  was  proved  by  evi- 
dence aliunde,  the  construction  of  the  letter  up- 
on its  face  was  matter  of  law,  and  the  Circuit 
Court  ought  to  have  decided  and  instructed  the 
jury  accordingly,  that  nothing  on  the  face  of 
the  letter  constituted  any  defense  to  the  action. 
There  was  nothing  but  the  construction  of  the 
letter  to  be  left  to  the  jury,  and,  the  court  ought 
to  have  informed  the  jury  that,  according  to  ita 
true  construction,  it  did  not  give  time  so  as  to 
bar  the  action  against  the  surety. 

After  the  observations  already  made,  it  can- 
not be  necessary  to  go  into  any  further  reason- 
ing to  show  that  the  Circuit  erred  in  its  con- 
cluding instruction,  that,  upon  the  whole  mat- 
ter, the  law  was  for  the  defendant.  It  was  a 
conclusion  drawn  hy  that  court  from  the  prem- 
ises it  had  assumed  in  the  former  instouction 
given,  and  the  error  of  these  prenuses 
'having  been  showni  the  error  of  the  [*611 
conclusion  necessarily  follows. 

Some  observations  were  made  by  the  defend- 
ant's counsel  in  argument,  as  to  the  manner  in 
which  the  debits  and  credits  in  Swartwout's  ac- 
count had  been  adjusted  by  the  accounting  offi- 
cers; and  he  seemed  to  suppose  that  eredita 
which  ought  to  have  been  applied  towards  the 
extinguishment  or  lessening  of  the  debits,  for 
money  placed  in  his  hands  before  the  20th  of 
November,  1822,  had  been  improperly  applied 
to  the  transactions  of  Swartwout  with  the  gov- 
ernment after  that  day. 

The  case  of  The  United  States  v.  January  t 
Patterson,  7  Cranch's,  Bep.  672,  is  in  point  to 
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■show,  that,  as  to  any  dislrarBemeiitB  of  money 
After  the  30th  of  NOTember,  1822,  for  which 
Swartwout  was  entitled  to  oredit,  it  was  at  the 
-electioa  of  the  goTemment  to  apply  them  to 
either  account.  But  there  is  no  necessity  for 
"the  application  of  the  principle  to  this  case;  for, 
upon  looking  into  the  account,  we  find  that 
after  creditmg  Swartwout  with  aJl  hia  dis- 
bursements  up  until  the  80th  of  November, 
1822,  there  lemained,  on  that  day,  a  balance  in 
his  hands  unaccounted  for,  much  beyond  the 
jpenalty  of  the  bond;  so  that  no  injustice  is  done 
to  the  surety  in  the  manner  of  settling  the  ac- 
•count. 

Judgment  reversedf  and  a  venire  facias  dc 
novo  awarded. 


[Surety.] 


iranX  et  al«  Plaintiffs  In  Error, 

THE  PRESIDENT,  DIRECTORS  AND  COM- 
PANY, OF  THE  BANK  OF.  THE  mVITED 
STATES,  Defendants- in  Error. 


A.  W.  H'O.  nve  a  bond  to  the  Bnnk  of  tbe  Unlt- 
■«d  States,  wltn  toretlM.  conditioned  for  the  faitb- 
fnl  perfonnance  of  tbe  datles  of  the  office  of  cash- 
ier of  one  of  tbe  ofilcea  of  discount  and  deposit  dur- 
ing tbe  term  be  should  bold  that  office.  The  presi- 
dent and  directors  of  tbe  bank  having  discovered 
S19*]  that  be  bad  been  gulltv  of  *a  xroas  breach  of 
-trnit,  passed  a  resolntion  at  Philadelphia  on  the 
3Ttb  ofOctober.  1820.  "that  A.  W.  ITO..  eaabler, 
4te.,  be,  and  be  U  hereb;  nispeoded  from  office,  tilt 
the  fartber  pleasure  of  tbe  board  be  known ;"  and 
another  resolntion,  "that  tbe  president  of  tbe  office 
at  Ulddletown  be  aiitborleed  and  reqaested  to  re- 
<celve  Into  bis  care,  from  A.  W.  H'O.,  tbe  cashier, 
the  cash,  bills  discoaoted,  books,  papers,  and  other 

?>ropert7  In  said  office  and  to  take  such  measures 
or  having  tbe  duties  of  cashier  discharged  as  be 
foaj  deem  expedient."  These  resolutions  were  Im- 
mediately tranamltted  by  mall  to  the  president  of 
-tbe  olBee  at  HIddletown,  who  received  them  on  the 
morolne  of  Sunday,  tbe  29tb  of  the  aame  month, 
tat  did  not  commanlcate  them  to  tbe  eaabler,  nor 
carry  tbem  Into  effect,  until  the  afternoon  of  the 
■SOth,  between  four  and  five  o'clock :  Held,  tbat  the 
•oretlea  continued  liable  for  bis  defaults  natil 
4hat  time. 

On  such  a  bond,  tbe  recovery  against  tbe  nire- 
tles  Is  limited  to  Uie  penalty. 

Partial  payments  bavins  been  made  by  the  sure- 
-ties  (subject  to  all  qnestlons),  the  application  of 
these  paymoite  was  made  by  deducting  thom  from 
tbe  penalty  of  tbe  bond,  and  allowing  Interest  on 
tbe  balance  thus  reauttlcR.  from  the  commence- 
ment of  tbe  ault,  there  having  been  no  previous  de- 
mand of  the  penalty,  or  acknowledgment  that  the 
whole  was  due. 

But  Interest  was  refused  to  tbe  sareties  on  tbe 
payments. 


THIS  cause  was  argued  by  Mr.  D.  B.  Ogden 
for  the  plaintiff  in  error,  and  by  Mr.  Web- 
■mtn  for  the  defendants  in  error. 


Non. — As  to  liability  of  sureties  on  official  end 
<«ther  bondfl.  see  notes  to  8     cd.  U.  8.  709 ;  ante, 
A78,  42      ed.  D.  S.  887. 
«  li.  ed. 


Mr.  Justice  Johnson  delivered  the  opinion  of 
the  court: 

This  cause  comes  up  by  writ  of  error  from 
the  Circuit  Court  of  the  United  States,  held  for 
the  district  of  Connecticut,  in  which  the  de- 
fendants here  obtained  a  judgment  againH  tho 
plaintiffs  upon  a  penal  bond,  in  which  H^Gill 
was  principal,  the  other  defendants  sureties. 

M*Gill  was  cashier  of  one  of  the  brandies  of 
the  Bank  of  the  United  States,  and  this  bond 
was  given  in  the  penal  sum  of  $50,000,  condi- 
tioned for  the  due  perfornianoe  of  that  office. 

The  replication  sets  out  a  great  variety  of 
breaches,  and  the  cause  was  decided  below  up- 
on a  special  verdict,  by  which  was  found  for  tlie 
plaintiffs  the  sum  of  $66,548,  consiBting  of  a 
variety  of  items  upon  *  which  interest  'is 
*chargied  sererally,  from  the  date  of  [*51S 
tbe  embezzlement  or  other  breach,  to  the  time 
of  finding  the  verdict.. 

The  verdict  then  finds  two  payments,  one  of 
$20,000,  made  by  one  of  the  sureties  on  the  16th 
of  December,  1820i  the  other  of  $500,  made  by 
another  of  the  sureties  on  the  22d  of  December, 
1820,  on  which  they  also  calculate  interest  to 
the  date  of  the  Verdict,  and  deducting  the 
amount  of  principal  and  Interestt  strike  a  bal- 
ance of  $43|l82m 

It  also  finds  the  following  facts:  "That  the 
president  and  directors  of  the  Bank  of  the  Unit- 
ed States,  on  the  27th  of  October,  1820,  at 
Philadelphia,  passed  the  following  resolution, 
to  wit:  '"Whereas  it  appears,  by  the  report  of 
a  committee  of  the  office  of  discount  and  de- 
posit at  Middletown,  that  Arthur  W.  M'Gill, 
cashier  of  that  office,  has  been  guilty  of  a  gross 
breach  of  trust,  in  knowingly  suffering  over- 
drafts to  be  made  by  individuals;  also  by  mak- 
ing overdrafts  himself;  therefore,  resolved,  that 
A.  W.  M'GiU,  cashier  of  the  office  at  Middle- 
'  town,  b^  and  he  is  hereby,  suspended  from  of- 
fice till  the  further  pleasure  of  the  board  be 
known. 

"On  motion,  resolved,  that  the  peresident  of 
the  oflBee  at  Middletown,  be  antbotized  and  re- 
quested to  receive  into  Us  care,  from  A.  W. 
M'Gill,  the  cashier,  the  cash,  bills  discounted, 
books,  papers,  and  other  property  in  said  office, 
and  to  take  such  measures  for  having  the  duUes 
of  cashier  daseharged,  as  he  may  deem  expedi- 
ent." 

Which  reso]uti9n8  were  immediately  trans- 
mitted by  mail  to  the  president  of  the  Middle- 
town  office,  who  received  them  on  the  moming 
of  Sunday,  the  29th  of  the  month,  but  did  not 
communicate  them  to  M'GiU  until  the  after- 
noon of  the  SOth,  between  the  hours  of  four  and 
five  in  the  afternoon. 

It  then  finds,  that  all  tbe  breaches  were  in- 
curred before  the  30th,  and  goes  on  to  find  al- 
ternately, so  as  to  enable  the  court  to  give  judg- 
ment, according  to  its  views  of  the  law,  as  be- 
tween tbe  parties.  There  appear  to  have  been 
various  questions  argued  in  the  court  below, 
some  of  which  were  decided  for  tbe  plaintiff, 
some  for  the  defendant;  but  *a8  the  [*514 
plaintiff  below  seeks  an  affirmance  of  the  judg- 
ment, and  has  not  sued  out  a  writ  of  error,  it 
follows,  that  we  confine  ourselves  to  those 
points  only  which  were  decided  against  the 
plaintiff  here.  These  were  two,  one  of  them 
going  to  the  whole  right  to  recover,  the  other 
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to  the  application  of  the  paymenta  towards  the 
discharge  of  the  aum  to  be  recovered. 

The  nrat  of  these  was,  whether  the  sureties 
were  not  discharged  ipso  facto  from  further  lia- 
bility, by  the  resolution  of  the  parent  bank  on 
the  27th;  or  it  not  on  that  day,  then  on  tbv 
Z9th,  the  day  on  which  it  waa  received  at  Mid- 
dletown  by  mail.  If  discharged  on  either  of 
those  days,  it  would  follow,  that  the  plaintiffs 
below  could  not  have  judgment,  since  the  find- 
ingwas  up  to  the  day  following. 

We  are  unanimously  and  decidedly  of  opin- 
ion, that  the  ground  assumed  bythe  defendants 
below  cannot  be  maintained.  What  was  there 
in.  the  resolutions  of  the  parent  bank  to  dia- 
ehai^  the  obligors  at  all  from  their  liability! 
The  resolution  waa  only  to  suspend,  and  this 
implies  the  right  to  restore.  The  cashier's  sal- 
ary went  on,  and  had  the  board  resdnded  their 
resolution,  what  necessity  would  there  have  ex- 
isted fot  a  redelivery  of  hia  bondT 

Bnt  there  is  no  necessity  for  placing  the  de- 
cision on  this  ground,  since,  notwithstanding 
the  resolution  of  the  board  is  expressed  in  the 
present  tense,  a  future  operation  must  necessa- 
rily be  given  it,  from  a  cause  that  could  not  be 
overcoiAe,  the  distance  of  the  parties  from  each 
other.  Time  became  indispensable  to  giving 
notice,  and  the  day  on  which  the  communi- 
cation reached  the  president  of  the  Middle- 
town  bank,  was  a  day  not  to  be  profaned  by  the 
business  of  a  bank.  There  waa,  then,  no  obli- 
gation to  deliver  the  notice,  and  dispossess  the 
cashier,  until  the  30th,  and  the  law  makes  no 
fractions  of  a  day. 

The  court  below,  in  applying  the  payments, 
directed  them  to  be  deducted  from  the  penalty 
of  the  bond,  and  then  gave  interest  upon  the 
balance  thus  resulting.  This,  with  the  excep- 
tion of  the  interest,  was  the  most  favorable  ap- 
plication possible  for  the  defendants  below, 
and  the  interest  on  the  balance  having  been 
only  allowed  from  the  date  of  the  suit,  and  the 
aum  thus  ascertained  falling  short  of  the  penal- 
515*]  ty  of  the  bond,  "we  think  the  defend- 
ant below  has  nothing  to  complain  of.  It  will 
be  discovered,  by  reference  to  dates,  that  the 
payments  here  made  preceded  the  institution  of 
the  suit,  and  although  made  by  the  sureties, 
they  were  made  severally,  for  anything  that  ap- 
pears to  the  contrary  from  the  verdi^.  Tech- 
nically, then,  the  judgment  to  be  entered  would 
have  been  a  judgment  for  the  penalty  of  the 
bond,  and,  in  applying  the  partial  payment,  the 
court  would  have  been  governed  by  those  prin- 
ciples whicb  have  been  transferred  in  practice 
from  the  coarts  of  equity  to  the  courts  of  law, 
in  deciding  on  what  terms  a  party  shall  be  re- 
leased from  the  penalty  of  his  bond.  These  al- 
ways are,  on  payment  of  principal,  interest  and 
costs.  And  it  can  constitute  no  objection  to  the 
application  of  this  principle  to  the  case  of  these 
obligors,  that  no  interest  was  allowed  them  dur- 
ing the  snort  interval  between  the  payment 
and  the  suing  out  of  the  writ,  since  the  breach- 
es were  incurred  long  before,  and  interest  for 
the  same  period  is  refused  to  the  bank. 

Judgment  affirmed,  with  idx  per  cent,  inter- 
ost. 


[Guaranty.  Evidence.] 

RICHABD  DRUMMOND,  surviving  puiner  of 
Charles  Drummond, 

T. 

THE  BXECUT0R8  OP  GEORGE  FRE8TUAN. 

The  following  letter  of  ffnarantT, 

"Baltimore,  17th  Nov.  180S. 
"Capt.  Cbas.  Drummond. 

"Dear  Sir — &fj  boo  William  having  mentioned 
to  me,  that.  In  consequence  of  your  esteem  and 
triendsblp  for  blm,  joxt  had  caused  and  placed 

STopert;  of  your's  and  your  brother's  la  bis  bands 
or  sale,  and  that  It  la  probable,  from  time  to  time, 
you  may  have  considerable  transactions  together; 
on  my  part,  I  think  proper  to  guarantee  to  joii  the 
conduct  of  my  son,  ana  shall  hold  myself  liable, 
and  do  bold  myself  liable,  for  the  faithful  dlscharse 
of  all  hIa  ensagements  to  you,  both  now  nnd  ui 
future."  (Signed,)  Geo.  Prestman." 

win  extend  to  a  partnership  debt  Incurred  by  Will- 
iam P.  to  •Charles  Drutnmond,  and  Richard  [•nia 
his  brother.  It  being  proved  that  the  transactions 
to  which  the  letter  related  were  with  tbem  as  part- 
ners, and  that  no  other  brothw  of  the  said 
Charles  was  interested  therein. 

in  such  a  case,  the  record  of  a  ludement  con- 
fessed by  the  principal,  William  P.,  to  Richard  D., 
as  Burriving  partner  of  Charles  and  Richard  D..  for 
the  amount  of  the  debt  due  by  Wllllnm  P.  to  the 
partnership  firm,  was  held  to  be  admissible  in  evi- 
dence, inter  alia,  to  charge  the  guarantee,  George 
P.,  under  his  letter  of  guaraoty. 

THIS  cause  was  argued  by  the  Attorney-Gen- 
eral and  Mr.  Meredith  for  the  plaintiff,*  and 
by  Mr.  Taney  and  Mr.  Donaldson  for  the  de- 
fendant.' 


Mr.  Justice  Johnson  delivered  the  opinion  of 
the  court: 

This  case  arises  on  the  following  state  of 
facts;  Richard  and  Charles  Drummond,  being 
engaged  in  some  joint  mercantile  adventures, 
which  appear  to  have  been  carried  on  chiefly  by 
Charles,  made  consignments  in  the  year  1803  to 
William  Prestman,  then  doing  business  as  a 
commission  merchant  in  Baltimore.  Geoi^ 
Prestman,  the  father  of  William,  thereupon  ad- 
dressed to  Charles  Drummond  a  letter  of  guar- 
antee in  these  terms: 


1.  — 11  Wheat.  Hen.  74;  2  Svana'  Pothler,  212 ;» 
Stark.  Er.  1021.  1602;  7  Taunt.  295 :  19  Bi^'k 
Rep.  271 ;  Tell.  Ouarant.  105  ;  3  Term.  Rep.  454 :  S 
Crancb,  402 ;  3  Wheat.  Bep.  148 ;  Note  1. 

2.  — 2  Sannd.  411.  416;  2  Haul.  &  Selw.  863;  B 
Bos.  *  Pall.  175;  4  Cranch.  224  :  7  Crancb,  BO;  1 
Mason's  Rep.  361,  371 ;  5  Esp.  Cos.  26;  3  SUrk. 
Ev.  1386 :  f  Stark.  Kv.  192 ;  5  Harris  *  M'tlenn. 
342;  4  Johns.  Rep.  511;  10  Vea.  123. 


Norn. — Continuing  guarantees. 

Where  defendant  gave  plaintiff  a  guarnntee  for 
the  payment  of  "any  goodt;  be  hath  or  may  supply 
W.  P.  to  the  amount  of  1001."  It  was  held  that  the 
guarantee  was  a  continuing  or  standing  guarantee, 
not  confined  to  the  first  hundred  pounds  wortb  of 
goods  furnished,  but  to  all  future  supplies  et 
goods.    Mason  v.  Prltchard,  12  Bast,  227. 

So,  where  the  guarantee  was  "In  consideration  of 
your  supplying  my  nephew  with  earthenwar«  and 
china,  I  hereby  guarantee  the  payment  of  any  bills 
you  may  draw  upon  blm  on  account  thereof  to  tbe 
amount  of  2001.,'^  it  was  held  a  continuing  guaran- 
tee, remaining  as  standing  security  to  tbe  amount 
specified.  Mayer  v.  Isaac,  6  Mees.  &  W.  612 : 
Hitchcock  V.  Humfrey,  6  Scott.  N.  R.  549. 

From  a  continued  liability  under  seal  tbe  surety 
has  no  means  of  escape  at  common  law ;  he  cannot 
recall  the  hood,  covenant  or  obllntlon,  that  he  baa 
altered  Into,  and  aay  that  be  will  no  longer  be  re- 
Wheat.  IS. 
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*^pt.  Charlea  Drummond, 

Baltimore,  17th  Not.  1803. 
"Dear  Sir — ^My  boo  William  having  men- 
tioned to  me,  that,  in  coDsequence  of  your  es- 
teem and  friendship  for  him,  you  hare  caused 
■nd  placed  property  of  yours  and  your 
brother's  in  hu  handB  for  sale,  and  that  it  is 
probable,  from  time  to  time,  you  may  have  con- 
siderable transactiona  together;  on  my  part,  I 
think  proper,  by  this,  to  guarantee  to  you  the 
conduct  of  my  son,  and  shall  hold  myself  liable, 
and  do  hold  mjyself  liable,  for  the  faithful  dis- 
charge of  all  his  engagements  to  you,  both  now' 
and  in  future." 

517*]  The  connection  in  business  was  kept 
up  between  the  Drummonds  and  William  Frest- 
man  until  Charles'  death,  after  which  Richard, 
who  resided  in  Norfolk,  came  up  to  Baltimore 
to  adjust  the  accounts  of  the  concern  with 
William,  and  then  received  from  him  an  ac- 
count stated  as  between  him  and  Charles  Drum- 
mond, on  which,  after  some  corrections,  which 
appear  on  the  face  of  the  account,  the  balance 
is  stmok,  for  which  this  suit  is  instituted. 

l^iis  account  commences  with  an  acknowl- 
edgment of  a  balance  due  the  Drummonds  in 
November,  1804,  and  brings  down  their  trans- 
actions to  December  20th,  1805. 

Upon  this  account  a  suit  was  instituted 
against  William  Frestman  in  1806,  in  the  name 
of  Richard,  survivor  of  Richard  and  Charles 
Drummond,  and  a  judgment  confessed.  Wil- 
liam Frestman  was  dead  at  the  time  of  the 
trial  of  this  cause. 

This  suit  is  now  instituted  upon  the  letter 
of  guaranty;  and  the  declaration,  after  setting 
out  the  letter  and  the  subsequent  transactions 
with  William,  demands  the  sum  acknowledged 
due  upon  the  account  stated. 

Upon  the  trial,  the  plaintiff  gave  in  evidence 
the  letter  of  guaranty,  the  account  stated  by 
William,  parol  evidence  of  subsequent  acknowl- 
edgments of  its  correctness,  and  the  record  of 
recovery  upon  that  account,  in  whidi  he  con- 
fesses judgment  to  Richard,  as  snrvivor  of 
Richard  and  Charles  Drummond;   also  parol 

sponsible  for  advances  or  supplies  to  the  prloclpa), 
QDless  Id  the  contract  ot  suretyship  he  has  express- 
ly reserved  to  himself  such  power,  and  his  liability 
may  be  prolonged  indetlnltely,  and  for  the  whole 
life  of  the  principal,  however  reckless  and  extrava- 
g&nt  the  latter  may  become.  Hassetl  v.  Lone,  2 
Maale  &  3.  370;  Calvert  v.  Gordon.  1  Man.  &  R. 
497 ;  3  Uan.  A  B.  124 ;  Addison  on  Contr.  668,  2d 
Am.  ed. 

But  In  the  case  of  simple  contracts,  tbe  surety, 
though  liable  for  all  advances  and  supplies  mnae 
with  faith  of  his  promise,  may  at  any  time  revoke 
sach  promise,  and  dtscharee  himself  from  the 
future  and  continuing  liability  by  giving  notice  to 
tbat  effect  Ibid. 

One  therefore  comes  more  readily  to  the  concln- 
sIOD  that  a  continuing  liability  was  contemplated 
by  the  parties  when  the  undertaking  is  by  simple 
contract  and  the  surety  can  so  readily  free  himself 
from  the  contloued  liability  by  notice,  than  when 
It  is  by  deed  and  he  Is  precluded  from  so  doing. 
The  courts  seem  to  favor  the  more  extended  and 
continued  liability  in  the  case  of  simple  contracts. 
See  Grant  v.  Rlsdele,  2  Har.  &  J.  1S6:  Rapelye  v. 
Bailey,  6  Conn.  149 ;  Clark  v.  Bendett,  2  Hall.  197 : 
Bent  v.  Hartshorn,  1  Met.  24;  White  v.  Reed.  15 
Conn.  457;  Boyer  v.  Ewart,  1  Rice.  126;  Fellows  v. 
PrentlsB,  3  Den.  612;  Farmers'  Bank  v.  Kercheval, 
2  Mich.  S04 ;  Agawan  Bank  v.  Strever,  16  Barb.  82. 

Tbe  language  of  tbe  following  guarantees  has 
been  held  clearly  to  Import  a  continuing  liability: 
"I  consider  myself  bound  for  any  debt  A.  B.  may 
eontract  with  yon  In  bis  bnalness  not  to  exceed 
1001."  Merle  v.  Wells,  2  Camp.  418.  "I  undertake 
•  lb  eO. 


evidence  conducing  to  prove  the  joint  dealings 
of  the  Drummonds. 

In  the  progress  of  the  trial  the  defendants 
took  exception  to  the  admission  in  evidence  of 
the  record  of  recovery  against  William.  The 
court  overruled  the  exception,  and  it  went  to 
the  jury,  but  the  court  refused  to  grant  a  pray* 
er  of  the  plaintiff,  that  they  would  instruct  the 
jury  that,  upon  the  whole  evidence  he  was  en- 
titled to  a  verdict.  And  to  this  refusal  the  bill 
of  exceptions  is  taken,  upon  which  the  prin<^' 
pal  question  in  this  cause  arises. 

As  evidence  was  permitted  to  go  to  the  jury, 
conducing  to  prove,  as  well  the  copartnership 
between  Richard  and  Charles  Drummond,  a» 
the  balance  due  by  William  Frestman,  and  the 
interest  of  Richard  in  that  balance,  it  follows, 
that  the  refusal  of  the  court  to  give  that  in- 
struction, could  'only  have  been  upon  [*51S 
the  ground,  that  the  guaranty  did  not  cover 
this  demand;  and  this,  accordingly,  has  been 
the  principal  question  made  in  argument. 

It  is  contended,  that  the  correct  construction 
of  this  guaranty  will  exclude  a  copartnership 
debt;  that,  in  its  language  and  import,  it  u 
confined  to  liabilities  to  be  incurred  by  Wil- 
liam to  Charles  or  Richard  severally,  or  to 
Charles  individually,  and  cannot  be  extended 
to  a  copartnership  interest  under  a  trade  os- 
tensibly carried  on  as  between  Charles  solely, 
and  William, 

We  have  considered  this  question  attentively, 
and  a^e  unanimous  in  the  opinion,  that  the 
.  guaranty  may  well  be  ronstrued  to  cover  the 
joint  trade  of  Charles  and  Richard.  An  inter- 
est of  Richard  is  expressly  contemplated  by  the 
guaranty,  and  the  language  of  the  letter  seems 
more  naturally  adapted  to  a  joint,  than  a  sev- 
eral interest.  For,  a  concern  being  represented 
in  the  person  of  any  one  of  its  members,  the 
use  of  the  pronoun  of  the  second  person  is  nat- 
urally BU^ested,  and  funiliarly  resorted  to, 
when  we  address  ourselves  to  an  individual  of 
the  concern.  This  court  is  not  called  upon  to 
decide  whether  the  words  might  not  tuao  be 
correctly  applied  to  an  individual  interest  as 

to  be  answerable  to  the  extent  of  lOOI.,  for  any  tal- 
low supplied  by  you  to  A.  B."  Bastow  v.  Bennett, 
3  Camp.  220.  'I  hereby  agree  to  guarantee  tbe 
payment  of  goods  to  be  delivered  In  umbrellas  to 
S.  &  Co.,  accordlAg  to  the  custom  of  their  trading 
with  you  lu  the  sum  of  2001."  Hargrove  v,  Smce, 
3  Moore  &  P.  573.  "As  an  Inducement  to  you  to 
sell  W.  C.  goods  and  continue  your  dealings  with 
him,  I  hereby  agree  and  undertake  to  guarantee  to 
you  In  a  sum  of  1001,  payable  to  you  in  default  on 
the  part  of  the  said  W.  C.  for  two  mouths."  Allen 
V.  Kenning,  2  Maule  &  S.  768.  "In  consideration  of 
your  agreeing  to  supply  goods  to  K.  we  agree  to 
guarantee  any  future  debt  with  you  to  the  amount 
of  6001."  Martin  v.  Wright,  6  Q.  B.  917.  An  agree- 
ment with  a  firm  tbat  P.  "who  lus  purchased,  or 
Is  about  to  purchase,  anthracite  coal  of  said  firm 
shall  and  will  pay  said  firm  at  such  time  or  times, 
and  at  such  prices  as  may  be  agreed  upon  between 
said  firm  and  said  P.  for  all  coal  that  may  be  deliv- 
ered to  bim  lip  to  tbe  Ist  day  of  January,  1878.  and 
In  default  of  blS  bo  doing  we  agree  to  pay  for  the 
same,  provided  the  amount  so  Id  default  shall  not; 
at  any  time,  exceed  tbe  sum  of  fl,000."  Pratt  v. 
Matthews,  24  Hun,  386. 

A  guarantee  Indorsed  on  a  leise  for  years,  wlileta 
provides  for  a  renewal.  Is  a  continuing  encL  Decker 
V.  Gay  lord,  8  Hun,  110. 

What  circumstances  establish  the  ttet  that  a 
guar.intee  was  Intended  as  a  continuing  oMw 
Whyte's  Bank  v.  Uyles.  78  N.  T.  835. 

"I  will  be  and  am  responsible  for  any  amount 
which  A.  B.  may  draw  on  you,  for  any  sum  not  to 
exceed  f  1,C0(^  on  condition  of  your  acceptance  of 
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well  as  a  Joint  eoneernj  it  is  enough,  for  the 
;^irpo«es  of  this  action,  if  they  will  cover  the 

It  is  a  rule,  in  expounding  instruments  of 
this  character,  "that  the  words  of  the  guaran- 
tee are  to  be  taken  as  strongly  against  him  as 
the  sense  will  admit."  But  it  is  not  necessary 
to  test  this  letter  by  any  canon  of  the  law  oi 
guaranty  more  rigid  than  the  first  and  most 

feneraJ,  to  wit,  "toat  no  party  shall  be  bound 
eyond  the  extent  of  the  engagement  which 
shall  appear  from  the  expression  of  the  guar- 
anty, and  the  nature  of  the  transaction."  There 
is  nothing  on  the  face  of  the  letter  which 
holds  out  the  idea  of  a  connection  between 
Wiiliam  and  the  Drummouds,  exclusively  in 
their  individual  capacity.  The  object  is,  to 
throw  business  into  the  hands  of  the  guaran- 
tee's son,  and  it  could  not  have  been  inconsist- 
ent with  this  idea  .to  guaranty  a  joint  trade, 
as  well  as  an  indivi'tual  trade.  The  grammat- 
ical oonstruction  ot  the  language  will  sanc- 
tion this  idea,  and  the  nature  and  object  of 
519"]  the  guaranty  favors  it.  If  it  be  "con- 
ceded, that  there  is  a  latent  ambiguity  on  the 
face  of  the  instrument,  that  ambiguity  might 
well  be  explained  by  the  objects  of  the  in- 
strument, and  the  drcumstances  attending  its 
origin.  We  are,  therefore,  of  opinion,  that  the 
oourt  erred  in  refusing  the  instruction  as 
prayed,  and,  for  that  reason,  the  judgment 
must  be  reversed,  tad  a  venire  fadas  de  novo 
awarded. 

But,  us  is  the  practice  of  this  court,  where 
questions  present  themselves  on  the  record,  and 
are  argiled,  upon  which  the  same  cause  may 
possibly  be  brought  back  here,  the  oourt  has 
also  considered  the  question  whether  the  record 
of  the  judgment  between  this  plaintiff  and  Wil- 
liam, was  properly  admitted  in  evidence. 

On  this  subject,  it  is  necessary  to  observe, 
that  it  was  not  set  up  as  a  plea  in  bar,  nor  as  a 
decision  conclusive  of  the  right  of  the  party  to 
recover  in  this  action.  There  was  evidence  in 
the  cause  to  establish  the  defendant's  guaranty, 
and  the  balance  acknowledged  by  William; 
also,  evidence  conducing  to  prove  the  joint 
trade  carried  on  by  CSiarles  and  Kichard  Dnun- 


mond,  through  the  hands  of  Charles,  with  Wil- 
liam. This  record  was  certainly  competent  to 
prove  a  fact  which  every  judgment  is  com- 
petent to  prove  between  any  parties,  to  wit, 
that  such  a  judgment  was  obtained  between 
certain  parties  in  a  certain  cause  of  action. 
It  was  also  evidence  to  prove  that  the  cause 
of  action  was  identically  the  same  with  the 
one  on  wUch  this  action  was  instituted;  and 
that,  in  that  suit,  ^lliam  Prestman  solemnly 
acknowledges  that  the  statement  made  by  hini 
in  favor  of  Charles  Drummond,  was  of  a  debt 
really  due  on  a  joint  trade  lietween  Charlra 
and  Richard  Drummond.  And  why  should  not 
this  be  evidence  against  George,  the  guarantee, 
who  had  tendered  himself  as  security  to  these 
individuals,  in  these  very  transactions? 

We  are  perfectly  aware  of  th?  rule,  that  he 
who  cannot  profit  by  a  judgment  between  other 

Earties,  should  not  be  damnified  by  it.  But, 
ere,  the  application  of  the  rule  is  in  favor  ot 
the  admission  of  this  record.  Suppose  the  suit 
against  William  Prestman  had  gone  to  a  jury, 
and  a  verdict  obtained  against  this  plaintiff, 
can  there  be  a  doubt,  'that  the  record  [*520 
would  have  been  admissible  in  evidence  in  fa- 
vor of  this  defendant? 

The  material  fact  on  this  subject  is,  that  the 
liability  of  the  guarantee  is  dependent  upon  the 
liability  of  the  principal;  the  case,  therefore,  is 
not  widely  different  from  that  of  accessory  and 
principal,  in  which  the  record  of  the  conviction 
of  the  principal  is  prima  facie  evidence  against 
the  accessory. 

Nor  is  it  unlike  the  case  of  Qreen  v.  The  New 
River  Company,  4  Tenn  sgo,  in  which  it 
was  held,  that  a  Judgment  against  a  master  for 
damage,  from  the  negligence  of  his  cervant, 
was  good  evidence  against  the  servant  in  an  ac- 
tion against  him,  by  the  master  for  the  same 
negligence;  the  recovery  in  the  one  case  being 
dependent  upon  that  in  the  other.  See  also 
Stark  Ev.  188,  189,  There,  the  case  is  present- 
ed, of  a  master  suing  the  servant  for  damage 
sustained  by  the  negligence  of  the  servant; 
questions  are,  whether  the  master  has  been 
cwmnified  by  the  negligence  of  the  servant,  and 
to  what  amount;  and  the  record  of  a  judgment 


same."  Held,  a  continuing  guarantee  and  not  sat- 
isfied bj  the  pa:rnient  of  acceptances  to  the  extent 
of  <1,600.    Crist  V.  Burltneame,  62  Barb.  351. 

A  letter  as  follows :  "Mesars.  A.  &  Co.  The 
bearer,  S.  W.  Is  going  to  start  a  peddling  route  to 
sell  cigars  and  tobacco.  He  wishes  to  buy  bis  goods 
of  70ur  tirni.  If  you  will  give  him  a  liberal  credit, 
we,  the  undersigned,  will  be  his  security  to  the 
amount  of  |1,000.  T.  B.  S. ;  P.  J.  M."  Held  to  be 
a  continuing  guarantee,  renderfne  the  signers  lia- 
ble to  the  amount  specified  for  all  goods  bought  by 
8.  W.  of  A.  &  Co.  until  notice  given  to  terminate 
It.    Sickle  V.  Marsh,  44  How.  Pr.  N.  T.  91. 

The  following  Kuarantces  have  been  held  to  limit 
the  liability  ot  the  surety  to  one  solitary  transac- 
tion, or  to  a  particalar  conrae  ot  dealing  to  a  cer- 
tain amount,  and  to  be  discharged  or  ezttngulshed 
as  soon  as  supplies  or  advances  to  the  amount 
named  have  been  made  and  paid  for,  or  satisfied 
by  the  principal.  "I  engage  to  guarantee  the  pay- 
ment of  A.  M.  to  the  extent  of  60t.  at  quarterly  ac- 
count, bill  two  months,  for  goods  to  be  purchased 
by  bim  of  you."  Melville  v.  Mayden.  3  B.  &  Aid. 
C98.  "I  hereby  agree  to  be  answerable  to  K.  for  the 
amount  of  Ave  sacks  of  fiour  to  be  delivered  to  P. 
W.  payable  In  one  month."  Kay  v.  Groves,  6  Blng. 
276.  "I  hereby  agree  to  be  answerable  for  the  pay- 
ment of  501.  for  T.  L.  In  ease  he  does  not  paj  for 
the  gin  he  receives  from  yon."  Nicholson  v.  Facet, 
1  Car.  ft  M.  48. 

Where  the  defendant  gave  a  guaranteee  In  the 
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following  form :  "In  consideration  of  your  sup- 

S lying  S.  with  goods  to  the  extent  of  1001.  I  on- 
ortake  to  pay  you,  if  he  does  not,"  it  was  beld 
that  the  liability  of  the  surety  was  dependent  up- 
on credit  to  the  amount  of  1001.  being  given  If  i«- 
qulred,  hut  that  If  the  debtor  did  not  demand  lOOt 
worth  of  goods,  the  surety  would  be  liable  for 
whatever  was  supplied.  DImmock  v.  Stlrla.  14 
Mees.  ft  W.  758 ;  IB  Law  J.  Exch.  66. 

A  contract  of  Indemnity  against  the  liabilities  of 
a  late  firm.  Is  limited  and  controlled  by  a  schedule 
of  its  debts  thereto  annexed.  Holmes  v.  Hnbbard. 
60  N.  T.  183. 

A  guarantee  against  loss  on  certain  shares  of 
stock,  purchased  by  plaintiff,  is  not  a  continuing 
one:  It  only  applies  to  the  Identical  shares  finS 
purchased.    Strong  v.  Lyon,  63  N.  Y.  172. 

On  a  bond  conditioned  for  the  purmeot  of  any 
paper  discounted  for  a  tbird  persoo. '^to  be  blndlac 
for  one  year  only  from  date.''  the  obttgor  la  liable 
for  paper  discounted  within  the  year,  tboogb  oot 
maturing  until  after  Its  ezplratlon.  Davis  v.  Codq- 
land,  6  Daly,  221;  S.  C,  67  N.  Y.  127, 

A  continuing  guarantee  for  a  firm  Is  terminated 
by  a  notice  of  dfssolntlon  to  the  party  to  whom  It 
^a^ven.  Bank  ot  Foughkeepsle  v.  Phelps,  16  Hun, 

"We  bind  ourselves  to  be  responstbie  to  von  at 
any  time  for  a  snm  not  exceeding  t8,000,  should 
the  said  H.  fall  to  do  so."  Held,  a  continnlnx  mar- 
antee.  Douglass  v.  Beynolds,  7  Pet  lis. 

Wheat.  19. 
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against  the  master  is  admitted  in  evidence 
against  the  servant.  The  present  cue,  how- 
■ever,  is  a  mneh  stronger  <nie;  it  seems  unique 
In  its  prindple;  sinoa  the  object  of  Introduc- 
ing the  reoora  seems  not  so  mueh  to  prove  that 
■a  judgment  was  obtained,  as  that  a  judgment 
was  confessed.  Now,  the  proof  of  William 
Prestman'a  liability  to  Dnunmond,  was  india- 
{wnsable  to  Dnimmond's  recovery  against  the 
guarantee.  But  this  liability  might  nave  been 
proved  by  a  ecmfession  in  writing,  or  even  by 
parol,  after  his  death,  if  not  before;  then  why 
aot  by  the  more  solemn  act  of  confessing  it  of 
record? 

It  is  worthy  of  remark  in  this  case,  that  the 
.guaranty  purports,  by  its  terms,  to  be  some- 
thing more  than  a  mere  suretyship  for  a  debt. 
The  words  are,  I  guaranty  to  you  "the  conduct 
of  my  son."  It  imrtakes,  therefore,  of  the  na- 
ture of  a  bond  given  by  a  surety  for  the  faith- 
ful dWharge  of  a  duty;  and  It  cannot  be 
•doubted,  that,  in  proving  the  fact  of  a  breacii 
of  the  condition  of  sudi  a  bond,  the  confea- 
aions  of  the  principal,  after  his  death,  would, 
be  evidence.  It  would  be  difficult  to  assign  a 
■521*]  reason  why  his  confessions  *should  lose 
that  character  by  increasing  in  their  solemnity. 

We  are  aware  that  there  are  cases  which 
hare  been  thought  to  maintain  principles  in- 
consistent with  these  doctrines.  They  are  chief- 
ly collected  together  in  the  2d  vol.  of  Mr.  Met- 
calfe edition  of  Starkie's  Treatise  on  Evi- 
dence, title  surety. 

We  have  examined  those  cases,  and  find 
some  of  them  of  very  little  authority,  others  in- 
applicable to  the  circumstances  of  the  present 
«aee,  and  generally,  in  support  of  our  opinion. 

The  ease  of  Davis  et  al.  v.  Shed  et  al.,  ex- 
«eutors,  15  Mass.  Rep.  6,  has  no  application. 
It  was  a  suit  against  the  surety  of  an  executor, 
by  a  creditor  of  the  deceased,  who  had  ob- 
tained judgment  against  the  executor,  and  re- 
ceived payments  of  interest  upon  the  debt.  The 

?ueBtion  was,  whether  this  precluded  the  surety 
rom  his  plea  of  the  act  of  limitations  of  that 
state,  made  in  favor  of  executors.  The  court 
decided,  that  It  did  not  preclude  him.  In  that 
case  the  record  was  pleaded  in  bar,  and  the  de- 
<aM<m  given,  that  it  was  not  conclusive. 

In  toe  case  of  Reapublica  v.  Davis,  3  Yeates, 
128,  on  attempt  appears  to  have  been  made  to 
introduce  a  record  for  the  purpose  of  proving 
an  admission  of  counsel  in  evidence;  we  can- 
not understand  on  what  principle  it  was  re- 
jected; but  the  suit  being  on  a  recognizance 
that  one  Cobbett  should  keep  the  peace,  and 
the  breaeh  proposed  to  be  established  being  the 
publication  of  a  libel,  parol  evidence  of  the 
confession  of  Cobbett  was  admitted  to  prove, 
againat  Uie  surety,  that  he  had  published  a 
libel.  So  that  this  authority  would  seem  in 
favor  of  our  doctrine. 

So,  in  the  SherilTs  of  London  v.  Tindall,  I 
Esp.  Cases,  394,  which  was  a  suit  against  the 
surety  of  a  bailiff,  a  receipt  indorsed  on  a.  war- 
rant, in  the  handwriting  of  the  principal,  was 
admitted  in  evidence,  which  amounted  to  noth- 
ing less  than  a  confession  that  the  bailiff  had 
received  a  sum  of  money,  and  ordered  the 
prisoner  discharged.  It  was  objected,  that  thR 
bailiff  himself  should  be  sworn,  but  the  judge 
refused  and  admitted  the  evidence,  declaring. 
532*]  that  the  bailiff  *waa,  in  fact,  the  de- 
•  Ih  cd. 


fendant  in  the  action.  This  would  go  far  to 
prove,  that  even  in  William  Fiestman's  Ufa, 
the  stated  aecount  would  have  been  evidence 
against  George;  and  the  fact  of  a  judgment  be- 
ing entered  upon  it  by  confession,  could  not 
have  been  immaterial  to  corroborate  it. 

The  case  of  Evans  et  al.  v.  Beatie,  executors, 
5  Esp.  Caa.  26,  seems  contra;  for  there,  in  a 
suit  against  the  guarantee  of  one  Copper,  for 
"any  woollens  that  should  be  furnished  him 
by  plaintiff,"  evidence  was  offered  to  prove 

S Copper's   parol   acknowledgment  of  certain 
Dods  delivered,  but  refused  on  the  ground  that 
e  might  be  sworn,  and  it  was  not  the  best 
evidence  the  nature  of  the  case  would  admit  of. 

Here,  it  will  be  observed  that  the  prindpal 
was  living;  but  we  must  not  be  thouglu  to  c^m- 
cur  without  further  consideration,  in  the  doc- 
trine that  he  could  have  been  equally  sworn  for 
the  one  party,  or  eonqielled  to  ^ve  evidence 
for  the  o»er.  With  the  surety  he  had  a  direct 
interest,  and  against  the  plaintiff  it  was  equal- 
ly direct.  In  the  present  case  the  principal 
was  dead.  This  case  is.  loosely  reported,  and 
attributes  some  observations  to  Lord  Ellenbor- 
oush  which  we  doubt  much  the  authenticity  of. 

In  the  case  of  Higham  v.  Ridgway,  10  East's 
Rep.  122,  the  doctrine  on  these  subjects  is  laid' 
down  with  so  mneh  good  sense  as  to  speak  its 
own  eorreetnefts.  It  is  to  this  effect  that  the 
principle  to  be  drawn  from  all  the  cases  is,  that 
if  a  person  have  peculiar  means  of  knowing  a 
fact,  and  make  a  declaration  of  that  met 
which  is  against  his  interest,  it  is  clearly  evi- 
dence after  his  death,  if  he  could  have  been  ex- 
amined to  it  in  his  life-time.  On  this  principle 
it  is,  that  entries  in  receivers'  accounts  are  ad> 
mitted;  so,  also,  an  acknowledgment  by  a  writ- 
ness,  of  a  debt  to  another,  or  of  an  acquittance 
of  a  debt  to  himself;  because  the  individual 
who  makes  the  acknowledgment  has  no  interest 
of  his  own  to  subserve,  but  does  it  to  his  own 
prejudice.  In  all  such  cases,  however,  the  evi- 
dence is  received  with  due  caution,  and  its 
weight  must  rest  with  the  jury. 

The  most  stubborn  case  on  this  subject  that 
we  have  considered,  is  that  of  Beal  r.  Book,  re- 
ported in  3  Harris  &  MUenry. 

*This  was  debt  upon  a  sheriff's  bond,  [*52S 
brought  against  a  surety  in  Maryland.  The 
same  plaintiff  had  brought  suit,  and  recovered 
judgment  against  the  sheriff  for  the  same  cause 
of  action,  and  the  court  refused  to  receive  the 
record  of  that  judgment  in  evidence  as  against 
the  sturety.  In  the  inferior  court  it  was  re- 
jected on  a  division  of  opinion,  but  in  the  court 
of  the  last  resort,  we  are  told,  the  judgment 
was  afflnned. 

On  this  decision  we  can  only  remark,  that 
the  report  of  it  is  very  brief  and  unsatisfac- 
tory; there  is  no  argument  of  iwunsel,  or  other 
means  of  determining  on  what  the  decision 
turned-.  If  the  attempt  was  made  to  introduce 
the  record  as  final  and  conclusive  against  the 
surety,  it  was  properly  rejected,  and,  in  the 
absence  of  anything  to  prove  the  contrary,  we 
cannot  but  suspect  that  such  was  the  tme  im- 
port of  that  decision.  In  any  other  view,  we 
should  not  feel  satisfied  to  recognize  its  au- 
thority. 

Judgment  reversed^  and  a'  venire  facias  it 
novo  awarded. 

VIS 
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[Construction  of  Treaty.  Local  Law.] 

HABCOURT  et  aL  t.  GAILLARD  et  al. 

A  grant  made  by  tbe  British  GoTemor  of  Flori- 
da, Bftpr  the  declnratlon  of  Independence  within 
the  territory  lying  between  the  MlBstsalppi  and  the 
Chatahouchee  rivers,  and  between  the  Slat  de- 
jtree  of  north  latitude,  and  a  line  drawn  from  the 
moutta  of  tbe  Tazoo  River  dne  east  to  the  Chata- 
houchee, is  tnTalid  as  the  foundation  of  title  In  tbe 
courts  of  the  United  Statea. 

THIS  cause  was  arffued  by  Mr.  White  and 
Mr.  Isaacks  for  the  plnintiflfs,  and  by  Mr. 
Coxe  and  Mr.  Worthington  for  the  defendants.' 

594*]  *Mr.  Justice  Joluson  delivered  the 
opinion  of  the  court: 

The  questions  upon  which  this  cause  turns 
arose  out  of  a  British  grant  to  the  ancestor  of 

the  plaintiff,  dated  the  24th  of  January,  1777. 

The  land  in  controversy  is  situated  in  that 
tract  of  country  which  lies  between  the  Missis- 
sippi and  Chatahouchee  rivers,  and  between 
the  Slst  degree  of  north  latitude  to  the  south, 
and  a  line  drawn  from  the  mouth  of  the  Yazoo 
River,  due  east  to  the  Chatahouchee.  Frt^m 
the  earliest  times  of  the  settlement  of  North 
America,  the  region  of  territory  in  which  that 
tract  of  country  is  described,  was  the  subject 
of  wars  and  negotiations  with  France,  Spain, 
and  Great  Britain,  until  1763,  when  Great 
Britain  became  the  undisputed  proprietor  of 
the  whole,  from  tiie  lakes  Maurepas  to  Fon- 
chartrain,  and  the  gulfs  of  Mexico  and  Florida, 
by  the  Mississippi  northwardly.  Before  that 
time  her  claim  extending  southwardly  to  thu 
29th  degree  of  north  latitude,  aa  is  evidenced 
by  her  charter  to  the  lords  proprietors  of  1677 ; 
and  from  the  same  instrument  it  appears  that 
she  interfered  with  the  province  of  Louisiana 
by  extending  her  southern  line  to  the  Pacific 
deean.  The  country  of  Florida,  therefore, 
south  of  the  20th  degree,  was  a  conquest ;  that 
north  of  the  20th  degree,  and  up  the  Missis- 
sippi, was  held  as  a  part  of  her  own  territory, 
concerning  which  her  treaties  with  France  and 
Spain  only  established  a  disputed  boundary. 

On  the  7th  of  October,  1763,  the  king,  ex- 
ercising a  right  which  was  never  questioned, 
over  what  were  then  called  royal  provinces,  is- 
sued his  proclamation,  by  which  he  established 
the  northern  boundary  of  the  Floridas  at  the 
Slst  degree  of  north  latitude  from  the  Missis- 
sippi to  the  Apalachicliola,  down  that  stream 
to  ita  confluence  with  Flint  River,  and  from 
that  point  by  a  line  to  the  head  of  St.  Mary's 
and  by  that  river  to  the  sea.  And  this  way  the 
line  which,  by  treaty  of  peace,  was  established 
as  the  southern  boundary  of  the  United 
States,  After  the  peace,  the  United  States, 
Spain,  and  South  Carolina,  and  Georgia,  suc- 
ceeded to  the  dispute^  of  Great  Britain,  France 
and  Spain,  relative  to  the  same  tract  of  coun- 
try. 

B25"]  "The  original  title  of  South  Carolina, 
under  the  grant  to  the  lords  proprietors  was 
unquestion^le;  and  she  contended  that  she 
had  never  been  legally  devested  of  soil  or  sov- 
ereignty. 

Georgia  founded  her  claim  on  the  commis- 
sion, to  her  Governor  Wright,  wliieh  comprised, 

1, — Hall's  Law  Joutn.  412,  202,  430;  4  Johns. 
r(>p.  103. 
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within  its  jurisdiction,  the  territory  in  qnes- 
tion;  and  the  United  States  claimed  it  as  a 
conquest,  from  the  British  province  of  West 
Florida.  While  Spain  insisted  that  it  was  a 
part  of  Louisiana  or  Florida,  and  as  sncfa 
ceded  to  her  by  the  treaty  of  1783.  Final- 
ly, South  Carolina,  by  the  treaty  of  B^u- 
fort,  relinqtdshed  her  claim  to  Georgia,  and 
the  United  States  settled  her  claim  by  tak- 
ing a  cession  from  Georgia  of  the  land  in  con- 
troversy ;  so  that,  at  present,  the  claims  of  -the 
United  States,  of  the  state  of  South  Carolina, 
and  of  Georgia,  have  become  united  in  the 
general  government. 

The  grant  of  Harcourt,  it  will  be  perceived 
from  ita  date,  was  subsequent  to  the  decora- 
tion of  independence,  and  within  the  acknowl- 
edged limits  of  the  United  States;  it,  therefore, 
involves  the  question  whether  su<di  a  grant  can 
he  valid ;  a  question  which  would  have  been  in- 
volved in  -tess  difficulty,  if  the  United  States 
had  never  set  up  the  claim  of  conquest.  That 
^ound  would  admit  the  original  right  of  the 
Governor  of  West  Florida  to  grant,  and  if  so^ 
his  right  to  grant  might  have  continued  in 
force  until  the  treaty  of  peace;  and  the  grant 
in  that  case  to  Haroourt  might  have  bad  ex- 
tended to  it  the  b«iefit  of  those  principit^s  rf 
public  law  which  are  applicable  to  territories- 
acquired  by  conquest;  whereas,  the  right  set 
up  by  South  CaroHna  and  Georgia  deny  all 
power  in  the  grantor  of  the  soil;  the  question 
which  they  present,  is  one  of  disputed  bounda- 
ries, within  which,  the  power  that  succeeds  in 
war  is  not  ohli^  to  recognize  as  valid  any 
acts  of  ownership  exercised  by  his  adversary. 

There  are  several  reasons  for  putting  the 
claim  of  the  United  States  out  of  the  question- 
She  has  abandoned  it,  and  it  is  very  clear, 
could  never  have  sustained  it.  The  very  ground 
on  which  she  denied  the  capacity  of  Spain  to 
conquer,  or  take  by  cession,  the  territory  on 
the  Missiasippi,  was  fatal  to  the  pretensions  set 
up  by  imr  against  Georgia  and  South  Carolina, 
'to  wit,  that  Spain  could  not  acquire  [*526 
by  conquest  a  territory  within  the  limits, 
claimed  by  an  ally  in  the  war. 

But  there  was  another  reason.  There  wa.s^ 
no  territory  within  the  United  States  that  was 
claimed  in  any  other  right  than  that  of  some 
one  of  the  confederate  states;  therefore,  there 
could  be  no  acquisition  of  territory  made  by 
th'e  United  States  distinct  from,  or  independmt 
of  some  one  of  the  statea. 

We  are,  then,  referred  to  the  belligerent 
rights  of  South  Carolina  and  Georgia;  and  it  is 
immaterial  to  the  question  here,  to  which  of 
those  states  the  territory  appertained.  Each 
declared  itself  sovereign  and  independent,  ac- 
cording to  the  limits  of  its  territory,  and  both 
extended  their  claims  of  territory  to  the  Slst 
parallel  of  north  latitude.  There  is  no  evidence 
that  either  at  that  time  had  aequiesced  in  the 
extension  of  the  territory  of  Florida  beyond 
that  line. 

The  facts  upon  which  the  right  of  the  Gov- 
ernor of  Florida  to  issue  grants  beyond  the 
Slst  degree  of  north  latitude  rested,  are  these: 
After  the  proclamation  of  1763,  the  board  of 
trade  of  Great  Britain,  which,  at  that  time, 
had  the  affairs  of  the  colonies  committed  to- 
them,  passed  a  resolution,  of  the  date  of  Majrcb^ 
17ti,  in  which  they  advise  the  king  to  extend. 
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the  limits  of  West  Florida  up  to  a  line  drawn 
from  the  mouth  of  the  Yazoo,  east  to  the  Chat- 
ahoudiee.  It  does  not  appear  that  the  king 
ever  made  an  order  adoptiw  this  recommenda- 
tion. No  proclamation  was  issued  in  pursuance 
of  it;  but  it  appears  that,  from  that  time,  thtt 
commissions  to  the  governors  of  West  Florida 
designated  that  line  as  the  northern  limit  of 
that  province ;  notwithstanding  which,  Gov- 
ernor Wright  continued  to  preside  over  Georgin 
under  his  commission  of  1763,  which  embraced 
in  its  limits  the  whole  of  that  country,  bounded 
south  by  the  Slst  degree  of  north  latitude. 
Thus  stood  the  rights  of  the  parties  at  the  com- 
mencement of  the  revolution,  and  when,  by  the 
treaty  of  peace,  the  southern  boundary  of  the 
United  States  was  fixed  as  the  ancient  boun- 
dary of  South  Carolina  or  Georgia  (it  matters 
not  which  Georgia  insisted  on  that  line  as  the 
limit  which  she  was  entitled  to,  and  which  she 
had  laid  daim  to  when  she  declared  herself 
independent;  or  which  the  United  States  had 
asserted  in  her  behalf  in  the  declaration  of  in- 
dependence. But  as  there  had  been  nothing 
527*]  very  unequivocal  'done  at  the  time  of 
the  declaration  of  independence,  as  to  designat- 
ing the  limits  of  the  United  States,  it  is  still 
contended,  that  the  tract  of  country  in  which 
the  grant  lies  had  been  legally  separated  from 
Georgia  before  the  revolution,  and  attached  to 
West  Florida;  and  that,  therefore,  a  grant  by 
the  Ooremor  of  the  latter  province  was  Talid, 
if  made  at  any  time  previous  to  the  treaty  of 
peace. 

Two  questions  here  occur:  first,  whether  this 
separation  had  taken  effect  by  any  valid  act; 
and,  second,  if  it  had,  whether  it  made  any 
difference  in  the  case  npon  international  prin- 
ciplee.  ' 

On  both  these  points  we  are  of  opinion  that 
the  law  is  against  the  validity  of  this  grant.  It 
IB  true,  that  the  power  of  the  erown  waa  at 
that  time  admitted  to  be  very  absolute  over 
the  limits  of  the  royal  provinces;  but  there  is 
no  reason  to  believe  that  it  had  ever  been  ex- 
«rci8ed  by  any  means  less  solemn  and  notorious 
than  a  public  proclamation.  And  although  the 
instrument  by  which  Georgia  claimed  an  exten- 
sion of  her  limits  to  the  northern  boundary  of 
that  territory,  was  of  no  more  authority  or 
solemnity  than  that  by  which  it  was  supposed 
to'  have  been  taken  from  her,  it  was  otherwise 
with  South  Carolina.  Her  territory  had  been 
«xtended  to  that  limit  by  a  solemn  grant  from 
the  crown,  to  the  lords  proprietors,  from  whom, 
in  fact,  she  had  wrested  it  by  a  revolution, 
■even  before  the  rights  of  the  proprietors  had 
been  bought  out  by  the  crown. 

But-  this  is  not  the  material  fact  in  the  case; 
it  ia  this,  that  this  limit  was  claimed  and  as- 
flerted  by  both  of  those  states  in  the  declara- 
tion of  independence,  and  the  right  to  it  was 
■established  by  the  most  solemn  of  all  interna- 
tional acts — the  treaty  of  peace.  It  has  never 
been  admitted  by  the  United  States,  that  they 
acquired  anything  by  way  of  cession  from 
<Sreat  Britain  by  that  treaty.  It  has  been 
viewed  only  as  a  reoo^ition  of  pre-existing 
rights,  and  on  that  principle,  the  loil  and  sover- 
eignty within  their  acknowledged  limits  were 
AS  much  theirs  at  the  declaration  of  independ- 
■Miee  as  at  this  hour.  By  reference  to  the 
tnatj  it  will  be  found  that  It  amounts  to  a 
«  li.  ed. 


simple  recognition  of  the  independence  and  the 
limits  of  the  United  States,  without  any  lan- 
guage purporting  a  cession,  or  relinquishment 
of  *rigfat,  on  the  part  of  Great  Britain.  ["528 
in  the  last  article  of  the  treaty  of  Ghent,  will 
be  found  a  provision  respecting  grants  of  land 
made  in  the  islands  then  in  dispute  between  the 
two  states,  which  affords  an  illustration  of  this 
doctrine.  By  that  article  a  stipulation  is  made 
in  favor  of  grants  before  the  war,  but  none  for 
those  which  were  made  during  the  war. 

And  such  is  unquestionably  the  law  of  na- 
tions. War  iM  a  suit  prosecuted  by  the  sword; 
and  where  the  question  to  be  decided  is  one  of 
original  claim  to  territory,  grants  of  soil  made 
flagrante  bello  by  the  party  that  fails,  can  only 
derive  validity  from  treaty  stipulations.  It  is 
not  necessary  here  to  consider  the  rights  of  the 
conqueror  in  case  of  actual  conquest;  since  the 
views  previously  presented  put  the  acquisition 
of  such  rights  out  of  this  case. 

The  remaining  qnestion  is,  whether  the 
parties  plaintiffs  nave  been  estaJbllshed  in  their 
rights  by  any  act  or  treaty  of  the  United 
States. 

The  treaty  of  peace  contains  no  stipulation 
of  their  favor.  Nor  does  the  treaty  with  Geor- 
gia, since  all  the  reservations  there  made  in 
favor  of  British  or  Spanish  grants,  and  incho- 
ate titles,  are  expressly  confined  to  the  case  of 
actual  settlers.  But  the  spontaneous  boimty  of 
the  United  States  has  gone  further,  and  con- 
,flrmed  a  great,  variety  of  questionable  titles, 
emanating  from  British  and  Spanish  authority. 

Is  this  one  of  the  titles  embraced  within  the 
provisions  of  the  statutes  passed  upon  this 
subject  t    It  is  obvious  that  it  is  not. 

It  is  true  that  the  act  of  the  3d  of  March, 
1803,  although  making  no  express  provision  in 
favor  of  British  or  Spanish  grants  unaccom- 
panied with  possession,  does  seem  to  proceed 
upon  the  implioation  that  they  are  Tain;  rec- 
ognizing the  principle  that  a  <^nge  of  sover- 
eignty produces  no  change  In  individual  prop- 
erty, yet  it  imputes  to  them  only  a  modified 
validity,  since  by  the  6th  section  it  imposes  a 
positive  necessity  upon  the  proprietors  to  re- 
cord such  grants,  and  makes  expressly  void 
all  the  rights  claimed  under  the  three  first 
sections  of  that  act,  or  the  Georgia  treaty,  if 
the  duty  80  imposed  be  not  complied  with. 
And  with  regard  to  all  other  'evidences  [*529 
of  title  not  recorded  in  the  time  limited,  de- 
dares  that  they  shall  never  be  admitted  in 
evidence  against  any  grant  derived  from  the 
United  States. 

The  first  section  of  the  supplementary  act  of 
27th  of  March,  1804,  extends  the  time  for  re- 
cording British  grants,  and  vests  in  the  board 
of  conunissionera  a  power  of  examining,  and 
eonfirming  the  dainu,  to  be  filed  under  its  pro- 
visions, as  ext«isive  as  that  given  by  the  pre- 
vious act  over  the  rights  daimed  under  the 
cession  from  Georgia,  or  the  three  first  sec- 
tions of  that  act. 

But  the  grant  to  Haroourt  appears  neither  to 
have  been  recorded,  nor  passed  upon  by  the 
commissioners;  it  has,  therefore,  nothing  to 
daim  from  the  bounty  of  the  United  States; 
and  that  provision  in  the  6th  section  of  the  act 
of  1803,  which  forbids  its  being  received  in 
evidence  as  against  American  grants,  would 
certainly  have  operated  against  ft  in  any  ease 
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dearly  wlthfat  the  proTiBlona  of  that  act.  Here, 
it  i>  aODtended  that  the  court  anticipated  the 
question,  and  rejected  the  grant  before  it  was 
poBsihle  that  the  question  could  arise,  whether 
the  same  land  had  passed  under  an  American 
grant. 

On  this  subject,  it  must  be  observed  that 
neither  of  the  acts  of  1803,  or  1804,  contains 
an  express  recognition  of  the  validity  of  any 
British  grants  besides  those  which  were  accom- 
panied with  possession;  and,  for  that  reason, 
toming  within  the  Georgia  treaty,  and  th<we 
iriiieh  should  be  confirmed  by  the  commission- 
en  under  the  first  section  of  the  act  of  1804, 
with  regard  to  which  there  seems  to  be  a  very 
general  power  given  to  that  board.  All  others 
must  rest  upon  their  validity  according  to  the 
principles  of  the  modem  law  of  nations.  Upon 
these  principles,  it  has  been  shown  that  the 
grant  to  EEareourt  was  invalid*  and,  if  so,  it 
was  not  admissible  as  evidence  to  sustain  the 
plaintiff's  action  under  any  drcumstances.  The 
Tide,  theref<n%,  applies  to  this  case,  that  a 
plaintiff  must  recover  by  the  strength  of  bis 
own  title,  not  the  weakness  of  his  adversary's; 
for  which  reason,  we  think  the  grant  was  prop- 
erly rejected,  and  that  the  judgment  below 
must  be  aflSrmed,  with  oosta. 


ftSO*]  [■0(nistmetio&  of  Tzeaty.  Looal  Law.] 
EENDEBSCnr,  Plaitttiif  in  Emnr, 

T, 

POINDEXTER'B  LESSEE, 
Deftadant  in  Error. 

Spanish  grants,  made  after  tbe  trestr  of  peace 
of  1782.  between  the  United  States  snd  Great 
Britain,  within  the  territory  east  of  the  river  MIb- 
slsslppl,  and  north  of  a  line  drawn  from  that  river 
at  tne  81st  degree  of  north  latitude,  east  to  the 
'  middle  of  the  river  Apalacblcola,  have  no  Intrinsic 
validity,  and  the  holders  must  depend  for  their 
titles  exclusively  on  the  laws  of  the  United  States. 

No  Spanish  grant,  made  while  the  country  was 
wrongfally  occupied  by  Spain,  can  be  vall±  anless 
it  was  con  Armed  by  the  compact  between  the 
United  States  and  the  state  of  Georgia,  of  the  24th 
of  April,  1802,  or  has  been  laid  before  the  board  ol 
commissioners  constituted  by  the  act  of  Coneress 
of  the  3d  of  March,  1808,  ch.  840,  and  of  March 
27tb,  1804,  eh.  414. 

TTTTR  cause  was  argued  by  A&.  Webster  and 
Mr.  Coxe  for  the  plaintiff  in  error,*  and 
Mr.  D.  B.  Ogden  for  the  defendant  in  error.  ' 

Mr.  Chief  Justice  Marshall  delivered  the 
opinion  of  the  court: 

This  is  a  writ  of  error  to  a  judgment  ren- 
dered in  the  court  of  the  United  States  for  the 
district  of  Mississippi,  in  an  ejectment  brought 
by  the  defendant  in  error. 

George  Poindexter,  the  lessor  of  the  plaintiff, 
claimed  title  to  the  premises  in  controversy  by 
virtue  of  several  patents  regularly  issued  to 
him  under  the  laws  of  the  United  States.  If 


1.  — Las  Partldas.  881.  I.  16,  884,  I.  21,  .182,  1. 
18 ;  Civ.  Code  of  Lontalana  478.  art  28,  24,  484. 
art  43,  486,  art  67:  B  Hall's  Law  Joam.  880 ;  3 
Dyer,  855,  (a) ;  10  Johns.  Rep.  28. 

2.  — Tattel,  Droit,  dea  Qens,  L  1,  dL  20,  ss.  244. 
268. 

V18 


lands  were,  at  the  time,  grantable,  his  title  i» 
unquestionable.  Consequently,  the  case  de- 
pended, in  the  District  Court,  on  the  title  of 
the  defendant  in  that  court.  Under  several 
opinions  given  by  the  judge  to  the  jury,  to- 
which  bills  of  exceptions  were  taken,  a  ver- 
dict was  found  'for  the  plaintiff  in  ["6S1 
ejectment,  the  judgment  on  which  baa  been 
brought  before  this  court.   The  case  must  de- 

rd  on  the  correctness  of  the  opiuions  given 
,  the  district  judge;  but  as  those  opinions- 
bring  the  title  of  the  defendant  in  ejectment 
before  this  court,  the  case  will  be  best  under- 
stood by  taking  a  general  view  of  the  principles- 
on  which  that  title  stands. 

The  defendant  gave  in  evidence  a  grant  frora 
the  government  of  Spain  for  1,000  acres  of 
land,  bearing  date  on  the  20th  of  June,  1705^ 
with  a  plat  and  certificate  of  survey  annexed; 
under  which  grant  he  claimed  so  much  of  the- 
land  in  controversy  as  is  covered.  also  of- 
fered in  evidence  a  duly  certified  copy  of  a  cer- 
tificate of  survey  and  patent  issued  thereon  b> 
David  Pannell,  for  500  acres,  the  residue  of  the 

g remises  in  controversy;  the  certificate  by  the- 
panish  Surveyor-General  Ciirlos  Trudeau,. 
dated  the  Z5th  of  March,  1795,  and  the  patent 
issued  December  7th,  1707,  by  Manuel  Gayoso,. 
the  Spanish  Governor  of  West  Florida,  with  a 
deed  of  release  and  cnnfirmation  from  David 
Pannell  to  him.  dated  January  19th,  1820.  It 
was  admitted  tluit  the  originals  of  the  plat^ 
and  certificate  of  siurey,  and  of  the  patent 
thereon,  of  which  copies  were  offered,  were  not 
in  his  possesaion,  nor  under  his  control.  These 
papers  were  rejected,  and  a  bilt  of  exceptions- 
was  taken  to  the  opinion  rejecting  them. 

The  defendant  also  read  the  deposition  of 
Tessias.  to  prove  the  finnneas  of  the  grants  un- 
der which  he  claimed,  and  that  they  were  regu- 
larly issued  by  the  proper  officers  of  the  Span- 
ish government  at  the  time  they  bear  date  re- 
spectively. To  rebut  this  testimony,  the- 
plaintiff  in  ejectment  produced  a  letter  of  in- 
structions found  among  the  papers  of  WilUank 
Atcheson,  deceased,  the  deputy- surveyor,  by 
whom  the  lands  in  controversy  were  surveyed. 
This  letter  was  directed  to  William  AtclieMui, 
and  was  proved  to  be  in  the  handwriting  of 
William  Dunbar,  who  is  also  dead,  and  who 
was  proved  to  be  the  principal  surveyor  of  the 
distnct  of  Natchez,  under  whom  Atcheson 
acted.  The  signature  appears  to  have  been 
torn  off.  This  paper  tended  to  show  that  the 
surveys  and  grant  were  not  made  at  the  time 
they  bear  date,  but  afterwards.  The  defendant 
objected  *to  its  admission  hut  his  ob-  ["532 
jection  was  overruled,  and  to  this  opinion,  also,, 
he  took  an  excepti<m. 

The  defendant  prayed  the  court  to  instruct 
the  jury, 

Ist.  If  they  should  find  that,  at  the  time  of 
the  Bale  by  the  United  States  of  the  premise 
in  question,  the  defendant  was  in  full  posses- 
sion thereof  under  an  adverse  title,  or  color  of 
title,  such  sale  was  void,  and  passed  no  title 
on  which  the  plaintiff  could  recover. 

2d.  If  they  should  find  that  the  defendant,, 
and  those  under  whom  he  claimed,  had  the- 
uninterrupted  and  quiet  adverse  possession  of 
tbe  premises,  claiming  under  a  Spanish  title- 
legally  and  fully  executed  prior  to  October 
27th,  17S6,  under  which  the  possession  wa» 
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originally  taken,  fhat  the  plaintiff  cannot  re- 

oover.  / 

8d.  If  tlie  jury  ehould  find,  that  on  the  20th 
of  Jnne,  1706,  a  patent  emanated  from  the 
Spanish  government  to  Joseph  Pannell,  under 
miom  the  defendant  claimed,  then  such  patent 
constituted  a  good  title  in  tlie  grantee,  and 
thoee  claiming  under  him,  although  the  grantee 
was  not,  on  the  27th  of  October,  1796,  an  ac- 
tual resident  of  the  territory  oeded  by  Georgia 
to  the  United  States. 

4th.  If  Ue  Jnry  should  believe  that  Joseph 
Fannell,  under  whom  the  defendant  daimed, 
on  or  before  the  27th  of  October,  1795,  was  a 
resident  of  the  said  territory,  and  that  he 
claimed  the  premises  in  controversy  by  virtue 
of  a  Spanish  patent  legally  and  fully  executed 
prior  to  that  day,  the  defendant  is  entitled  to 
a  verdict. 

6th.  That  the  paper  purporting  to  be  a  copy 
of  the  articles  of  agreement  betveen  Joseph 
I^nnell  and  Francis  Boussett,  dated  September 
Both,  1796,  WMM  oompetent  testimony  to  prove 
fact  In  eontrovany  between  the  parties  in 
suit. 

6th.  If  the  jnry  should  be  of  opinion  that 
the  date  attached  to  the  paper  purporting  to  bn 
the  instructions  from  William  Dunbar  to  Wil- 
liam Ateheson,  Is  an  interpolation  or  forgery, 
in  such  ease  they  shall  disregard  it  altogether. 

Tth.  In  this  action  of  ejeetment,  after  a  long 
and  emtinued  possesion  ot  thirty  years  on 
the  part  of  the  defendant,  and  thorn  under 
whom  he  claims,  under  title,  or  color  of  title, 
the  jury  are  authorized  to  presume  that  it  had 
5SS*]  a  legal  'origin,  and  was  legally  contin- 
ued in  the  defendant,  and  those  under  whom 
he  claims,  in  the  absenoe  of  satisfactory  proof 
to  the  eontrary. 

8th.  If  the  jury  should  believe  that  the  aur- 
vay  made  by  Vraliam  Atdieson  In  September, 
1796,  was  made  at  the  time  it  purports  to  bear 
date,  tiiat  then,  and  in  auoh  ease,  it  will  consti- 
tute  an  instrument  of  a  higher  and  superior 
nature  to  the  instrument  purporting  to  be  pri- 
vate instructicms  from  said  Dunlmr  to  said 
Ateheson,  for  the  purpose  of  proving  the  resi- 
dence of  the  said  Fannell  at  that  time. 

9th.  That  if,  on  the  whole  matter,  the  hiry 
should  have  a  reasonable  doubt,  then  uuir 
verdict  should  be  for  the  defendant. 

The  court  granted  the  4th,  6th,  7th,  and  9th 

Sayns,  but  refused  the  1st,  2d,  3d,  Sth,  and 
h,  to  which  refusal  the  counsel  for  the  de- 
fendant excepted. 

In  argument,  two  general  questions  have 
been  made. 

1st.  Is  the  title  set  up  by  the  plaintiff  in  er- 
ror under  the  Spanish  government,  soffident  fai 
itself  to  protect  his  possession  T 

id.  Has  it  been  recognized  and  confirmed  by 
the  United  States? 

1.  The  first  point  has  been  argued  very  elab- 
orately,  and  with  deep  research.  The  court 
will  not  enter  into  the  reasoning  of  the  parties, 
bat  will  state  the  result  of  an  attrative  consid- 
eration of  that  reasoning. 

It  is  undoubtedly  true,  that  the  exaot  boun- 
dary line  between  the  southern  British  colonies 
and  Florida,  vras  never  adj\ist«d  while  that 
province  renudned  in  possession  of  Spain.  Bach 
crown  claimed  territory  which. had  been  grant- 
ed by  the  other,  and  was  BettleA  by  its  subjects. 
•  It.  ed. 
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Florida  was  at  length  ceded  to  Great  Britain^ 
after  which,  the  31st  d^ee  of  north  latitude 
was,  by  the  prodamation  of  1763,  established 
as  the  dividing  line  between  that  province  and 
Georgia.  The  crown,  however,  was  in  the 
habit  of  changing  the  limits  of  the  colonies; 
and,  though  we  complained  of  the  manner  in 
which  this  branch  of  the  prerogative  was  exer- 
cised, we  did  not  resist  it.  In  consequence  of 
a  recommendation  of  the  board  of  trade,  tho 
limits  of  Florida  were  supposed  to  be  extended , 
as  appears  by  the  eommissions  to  *its  [*6S't 
goremor,  so  as  to  comprehend  the  land  in  con- 
troversy. This  was  the  state  of  things  when 
the  war  of  our  revolution  commenced.  In  ita 
progreBS  Spain  took  part  in  it,  and  reconquered 
Florida.  At  the  treaty  by  which  that  war  was 
terminated.  Great  Britain  acknowledged  the' 
United  States  to  be  free,  sovereign  and  inde- 

Kndent,  and  treated  with  them  as  such.  Their 
undaries  were  particularly  described,  so  aa 
to  comprehend  the  land  in  controversy.  The 
preliminary  articles  of  peaoe  between  the 
United  States  and  Qreat  Britain  were  signed 
at  Paris,  on  the  30th  of  November,  1782.  But 
these  articles  were  provisional,  and  were  not 
to  take  effect  until  terms  of  pesos  should  be 
agreed  upon  between  Great  Britain  and  France 
On  the  20th  of  January,  1783,  preliminary  ar- 
tidea  of  peace  were  signed  between  Great  Brit- 
ain and  France,  and  between  Qreat  Britain 
and  Spain.  In  the  treaty  with  Spain,  th» 
Floridas  were  ceded  to  that  power  wiuiout  any 
description  of  boundary. 

The  United  States  continued  to  assert  a 
claim  to  the  Slst  degree  of  north  latitude,  while- 
Spain  maintained  perseveringly  her  pretentions 
to  extend  farther  north.  This  was  the  subject 
of  long  and  fruitless  discussion  betwe«i  the 
two  governments,  which  was  terminated  by  the- 
treaty  signed  at  San  Lorenso  el  Keal  on  thfr 
27th  day  of  October.  1706.  By  this  treaty,, 
"the  high  contracting  parties  declare  anii 
agree,  that  the  southern  boundary  of  the  Unit- 
ed States;  which  divides  their  territory  from- 
the  Spanish  colonies  of  East  and  West  Florida, 
shall  DC  designated  by  a  line  beginning  on  the- 
river  Mississippi,  at  the  northermost  part  of 
the  31st  degree  of  latitude  north  of  the  equa* 
tor;  which  from  thence  shall  be  drawn  due  east 
to  the  middle  of  the  river  Apalaehieola,  or 
Catahouchee;  thence,"  etc.  This  treaty  de- 
clares and  agrees  that  the  line  which  was  de* 
scribed  in  the  treaty  of  peace  between  Grest 
Britain  and  the  United  States  as  their  southern 
boundary,  shall  be  the  line  which  divides  their 
territory  from  East  and  West  Florida. 

The  artide  does  not  import  to  be  a  cession  of 
territory,  but  the  adjustment  of  a  controversy 
between  the  two  nations.  It  is  understood  aa 
an  admission  that  the  ri^ht  was  originally  in 
the  United  States.  Nor  is  there  anything  ex- 
traordinary in  this  admission.  The  negotia- 
tions were  all  "depending  at  the  same  ["585 
time  and  the  same  place.  That  between  the- 
United  States  and  Great  Britain  was  first 
completed  and  signed;  it  must  have  been  com- 
municated to  France,  and,  of  course,  was 
known  to  Spain,  in  It  the  southern  boundary  of 
the  United  States  was  accurately  defined.  The 
subsequent  cession  of  the  Floridas  to  Spain 
contained  no  description  of  boundaries.  Gieat 
BritUn  could  not,  without  a  breach  of  faith,. 
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cede  to  Spain  what  she  had  acknowledged  to  be 
the  territory  of  the  United  States.  No  general 
words  ought  to  be  so  oonstnied.  We  think 
that  Spain  ouj^t  to  have  understood  the  ces- 
sion, and  must  have  understood  it,  as  being 
made  only  to  the  extent  that  Britain  might 
rightfully  make.  This  opinion  is  confirmed  by 
a  subsequent  part  of  the  same  article,  which 
respects  the  troops,  etc.,  of  either  party  in  the 
territory  of  the  other.  It  is  in  these  word?: 
"And  it  is  agreed  that,  if  there  should  be  any 
troops,  garrisons,  or  settlements  of  either  party 
in  the  territory  of  the  other,  according  to  the 
abore-mentioned  boundaries  they  shall  be 
withdrawn  from  the  said  territory  within  the 
term  of  six  months  after  the  ratification  of  this 
treaty,  or  sooner,  if  it  be  possible;  and  that 
they  shall  be  permitted  to  take  with  them  all 
the  goods  and  efi'ects  which  they  possess." 

It  has  been  verj^  truly  urged  by  the  coimsel 
for  the  defendant  in  error,  that  it  is  the  usage 
of  all  the  civilized  nations  of  the  world,  when 
territory  is  ceded,  to  stipulate  for  the  property 
of  its  mhabitants.  An  articlekto  secure  this 
object,  BO  deservedly  held  sacred  in  the  view  of 
policy,  as  well  as  of  justice  and  humanity,  is 
always  required,  and  is  never  refused.  Had 
Spain  considered  herself  as  ceding  territory, 
she  could  not  have  neglected  a  stipulation 
which  every  sentiment  of  justice  and  of  nation- 
al honor  would  have  demanded,  and  which  the 
United  States  could  not  have  refused.  But 
instead  of  requiring  an  article  to  this  effect,  she 
has  expressly  stipulated  for  the  withdrawal  of 
the  settlements  made  within  what  the  treaty 
admits  to  be.  the  territory  of  the  United  States, 
and  for  permission  to  the  settlers  to  bring 
their  property  with  them.  We  think  this  an 
unequivocal  acknowledgment,  that  the  occupa- 
tion of  that  territory  by  Spain  was  wrongful; 
and  we  think  the  opinion  thus  clearly  indicat- 
SS6*]  ed  was  supported  "by  the  state  of  facts. 
It  follows,  that  Spanish  grants,  ornde  ^ter  the 
treaty  of  peace,  can  have  no  intrinsic  validity, 
and  tne  holders  must  depend  for  their  titles  on 
the  laws  of  the  United  States.  ,  We  proceed, 
then,  to  inquire  into  the  rights  of  the  plain- 
tiff in  error  under  those  laws. 

The  first  act  to  which  our  attention  has  been 
directed,  is  that  by  which  Georgia  ceded  her 
western  territt^  to  the  United  States.  That 
act  provides,  "That  all  persona  who,  on  the 
27th  day  of  October,  1795,  were  actual  settlers 
within  the  territory  thus  ceded,  shall  be  con- 
firmed in  all  the  grants  legally  and  fully  exe- 
cuted prior  to  that  day  by  the  former  British 
government  of  West  Florida,  or  by  the  govern- 
ment of  Spain." 

On  the  3d  of  March,  1803  (Vol.  lU.,  s.  646), 
Congress  passed  "an  act  regulating  the  grants 
of  land,  and  provided  for  the  disposal  of  the 
lands  of  the  United  States  south  of  the  state 
of  Tennessee." 

The  first  section  enacts,  that  any  person  or 
persons  "who  were  resident  in  the  Mississippi 
territory  on  the  27th  day  of  October,  1795,  and 
who  had,  prior  to  that  day,  obtained,  either 
from  the  British  government  of  West  Florida, 
or  from  the  Spanish  government  any  warrant 
or  order  of  survey  for  lands  lying  within  the 
said  territory,  to  which  the  Indian  title  had 
been  extinguished,  and  which  were,  on  that 
day.  aetualTy  inhabited  and  cultivated  ay  such 
720 


person  or  persons,  or  for  his  or  their  use,  shall 
be  confirmed  in  their  claims  to  such  lands,  in 
the  same  manner  as  if  their  titles  had  been 
completed." 

This  section  places  those  persons,  who  had 
obtained  a  warrant  or  order  of  survey  on 
the  27th  of  October,  1796,  on  equal  ground 
with  those  whose  titles  were  completed,  pro- 
vided the  Indian  title  was  extinguished,  and 
provided,  also,  the  land  claimed  was  actually 
mhabited  and  cultivated  either  by  the  person 
claiming  title,  or  b^  some  other  for  his  use. 

The  sectmd  section  provides  for  those  who 
did,  on  that  day  ot  the  year,  1797,  when  the 
Mississippi  territory  was  finally  evacuated, 
the  Spanish  troops,  actually  inhabit  ai^  culti- 
vate a  tract  of  land  in  that  country;  and  the 
third  section  *gives  a  pre-emption  to  f*537 
those  who  did  actually  inhabit  and  cultivate  a 
tract  of  land  at  the  time  of  passing  the  act. 

The  4th  section  enacts,  that  two  land-offices 
shall  be  established  for  the  disposal  of  the 
lands  of  the  United  States  in  the  Mtssissippi 
territory,  one  in  the  county  of  Adams,  and  the 
other  in  the  county  of  Washington;  and  the 
fifth  directs,  "that  every  person  claiming  lands 
by  virtue  of  any  British  grant,  or  of  the  three 
first  sections  of  the  act,  or  of  the  articles  of 
agreement  and  cession  between  the  United 
States  and  the  state  of  Georgia,  ahaJl, 
twfore  the  last  day  of  March,  in  the  year  IWM, 
deliver  to  the  register  of  the  land-office  within 
whose  district  the  land  may  be,  a  notice  in 
writing,  stating  the  nature  and  extent  of 
his  claims,  together  with  a  plat  of  the  tract 
or  tracts  claimed;  and  shall  also,  on  or  before 
that  day,  deliver  to  the  said  register,  for  the 
purpose  of  being  recorded,  every  grant,  order 
of  survey,  and  conveyance  or  other  written  evi- 
dence of  his  claim,  and  the  same  shaU  be 
recorded,**  etc.;  "and  if  such  person  shall  neg- 
lect," etc.,  "all  his  right,  so  far  as  the  same 
is  derived  from  the  above-mentioned  articles  of 
agreement,  or  from  the  three  first  sections  of 
this  act,  shall  become  void,  and  fdrerer  there- 
after be  barred." 

The  sixth  section  directs  the  appointment  of 
two  boards  of  commissioners,  for  the  purpose 
of  ascertaining  the  right  of  persons  claiming 
the  benefit  of  the  articles  of  agreement  and 
cession  between  the  United  States  and  the 
state  of  Geoivia,  or  of  the  three  first  sections 
of  the  act.  One  of  these  boards  was  to  take 
cognizance  of  claims  to  lands  lying  west  of 
Pearl  River,  and  the  other  of  claims  to 
lands  lying  east  of  that  river.  Kach 
board  was  empowered  to  hear,  and  determine, 
and  decide,  in  a  summary  manner,  all  matters 
respecting  such  claims  within  their  respective 
districts}  and  their  determination,  so  far  mm 
relates  to  any  rights  dorived  from  the  arti- 
cles of  agreement  with  Georgia,  and  from 
the  three  first  sections  of  the  act,  was  declared 
to  be  final.  The  act  proceeds  to  direct  that 
each  board  may  appoint  a  clerk,  "whose  duty 
it  shall  be,  to  enter  in  a  book,  to  be  kept  for 
that  purpose,  perfect  and  correct  minutes  of 
the  proceedings,  decisions,  meetings  and  ad- 
journments of  the  boards,  together  with  the 
evidence  *<m  which  swA  dednons  are  [*5SS 
made;  which  books  and  papers,  on  the  disso- 
lution of  the  boards,  shall  do  transmitted  to, 
and  lodged  in  the  office  of  the  Secretary  of 
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State.  Tho  oommlsalonen  are  directed  to 
xrant  oertifieates  to  all  persons  in  whose  favor 
decisions  shall  be  ^ade,  whidi  certificates  are 
-to  be  recorded  by  the  register  of  the  land- 
•office,  and  amount,  in  all  cases  where  grants 
have  been  made,-  to  a  complete  relinquishment 
■on  the  part  of  the  United  States;  and,  where 
.grants  have  not  been  made,  entitle  the  party  to 
reeeive  one  from  the  United  States. 

A  supplemental  act  was  passed  In  Iforch, 
1804,  which  prolonged  the  time  until  the  last 
■^y  of  November  m  that  year  for  giving  tlie 
notice  prescribed  by  the  Sth  section  of  the 
-original  act,  to  the  register  of  the  land-ofdce, 
•of  claims  to  lands  lying  west  of  Pearl  River, 
for  the  purpose  of  being  recorded.  This  act 
providee,  that  in  cases  of  a  complete  British  or 
"Spanish  grant,  it  shall  not  be  necessary  for  the 
4lfaimaht  to  have  any  other  evidence  of  his 
olaim  recorded  accept  the  original  grant  or 
patent,  together  with  the  warrant  or  order  of 
survey,  and  the  plat.  The  3d  section  enacts, 
"Hhat  when  any  Spanish  grant,  warrant,  or 
order  of  survey,  shall  be  produced  to  either  of 
the  said  boards,  or  lands  which  were  not,  at 
the  date  of  the  instrument,  or  within  one  year 
thereafter,  inhabited,  cultivated  or  occupied, 
by  or  for  the  use  of  the  grantee,  or  whenever 
«ither  of  the  said  boards  shall  not  be  satisfied 
that  such  grant,  warrant,  or  order  of  survey, 
•did  issue  at  the  time  when  the  same  bears  date, 
the  said  commissioners  shall  not  be  bound  to 
•consider  such  grant,  warrant,  or  order  of  sur- 
vey, as  conclusive  evidence  of  the  title,  but 
may  require  such  other  proof  of  its  validity  aa 
"they  may  deem  proper;  and  the  said  boards 
4hall  malce  a  full  report  to  the  Secretary  of 
the  Treasuiy,  to  ba  by  him  laid  before  Congress 
for  their  final  decision,  of  all  elaims  grounded 
-on  such  grants,  etc.,  as  may  have  been  dis- 
allowed by  the  said  boards,  on  suspicion  of 
^eir  being  antedated  or  otherwise  fraudulent." 

It  is  contended  by  the  plaintiff  in  error,  that 
-these  several  acts  confirm  the  titles  of  all  those 
~who  held  lands  under  the  Spanish  government, 
l>y  virtue  of  grants  or  orders  of  survey  which 
^ere  made  with  good  faith  prior  to  the  27  th 
SS9*]  day  of  ^)etober,  in  the  year  1795. 
The  defendant  in  error  maintains  that  they 
■confirm  the  titles  of  those  only  who  were 
^actual  settlers  of  the  Mi^issippi  territory  an- 
-tenor  to  that  day. 

It  is  admitted  that  the  state  of  Georgia,  in  its 
.act  of  cession,  has  stipulated  for  those  only 
who  were  actual  settlers  on  the  27th  of  Octo- 
^er,  1795,  uad  who  held  grants  legally  and 
fully  executed  at  that  time. 

The  first  section  of  the  act  of  1803  comprises 
^complete  titles  only,  and  does  not  extend  to 
ihose  which  were  comprehended  in  the  act  of 
cession.  It  is,  in  terms,  limited  to  actual  set- 
tlers; and  no  person  who  was  not  an  actual 
pettier  can  claim  under  that  act.  The  silence 
■observed  by  Congress  respecting  grants  fully 
-executed,  countenances  the  opmion  that  the 
articles  of  agreement  between  the  United 
States  and  Geonia  were  supposed  to  be  in 
themselves  a  confirmation  of  tbe  titles  of  those 
who  were  within  the  words  of  the  instruinent. 
But  as  the  legislature  was  making  provision 
for  the  sale  of  the  vacant  lands  within  the 
•ceded  territory,  it  was  deemed  necessary  to 
ascertain  the  parUcular  lands  whioh  were  ap- 
«  Zi.  ««. 


propriated.  The  6th  section  of  the  act,  there- 
fore, re<|uire8  that  every  person  having  such 
claims  sdall,  before  the  last  day  of  March,  in 
the  year  1804,  deliver  a  notice  in  writing,  speci- 
fying the  extent  of  his  claims,  to  the  register 
of  the  land-office,  together  with  h^s  title  pa* 

Ears,  tliat  they  may  be  recorded.  On  failure^ 
is  title,  so  far  as  it  is  derived  from  the  three 
first  sections  of  the  act,  or  from  the  articles 
of  agreement  with  Georgia,  shall  become  void; 
nor  shall  such  title  paper  "be  considered  or 
admitted  as  evidence  in  any  court  of  the  Unit- 
ed States,  against  any  grant  derived  from  the 
United  States." 

So  far  as  titles  were  derived  from  the  act  it- 
self, no  person  could  complain  of  this  restric- 
tion. It  was,  however,  a  very  rigorous  law 
as  respected  those  who  were  protected  by  the 
articles  of  agreement  of  Georgia. 

This  act  certainly  contains  no  confirmation 
of  Spanish  titles,  except  of  those  which  were 
held  by  persons  who  were  actual  settlers  at  the 
time  prescribed  in  the  law  itself.  It  provides 
for  the  sale  of  all  the  unappropriated  lands, 
and  establishes  a  tribunal  with  power  to  de- 
cide  on  all  titles. 

The  language  of  the  act  of  the  27th  of 
March,  1804,  &  'less  expUcit.  It  de-  [*540 
dares,  "that  persons  claiming  lands  in  the  Mis- 
sissippi territory,  by  virtue  of  any  British  or 
Spanish  grant,  or  by  virtue  of  the  three  first 
sections  of  the  act  to  which  this  is  a  supple- 
ment, or  of  the  articles  of  agreement  and 
cession  with  the  state  of  Georgia,  may,  after 
the  last  day  of  March,  in  the  year  1804,  and 
until  the  last  day  of  November  then  next 
following,  give  notice  in  writing  of  thdr 
claims  to  the  register  of  the  land  office,  for 
the  lands  lying  west  of  Pearl  Kver,  and  have 
the  same  recorded,  in  the  manner  prescribed  by 
the  Sth  section  of  the  act  to  which  tliia  la  m 
supplement." 

The  defendant  in  error  contends,  that,  al- 
though the  descriptive  words  of  the  act  apply 
generally  to  persons  claiming  lands  under  Brit- 
ish or  Spanish  grants,  they  ought  to  be  con- 
fined to  the  actual  settlers  of  .tiie  oounby. 
This  conatrueUon  rests  chiefly  oia  the  argu- 
ment,  that  the  act  of  1804  is  a  nfere  supple- 
ment to  the  act  of  1803;  that  the  two  laws 
ought  to  be  construed  together;  that  their' 
great  object  is  to  quiet  possession,  and  that 
the  main  purpose  is  to  give  a  longer  time  for 
recording  elaims  to  lands  lying  west  of  Pearl 
River. 

There  is,  m  think,  great  diflOenlty  in  main- 
taining this  construetioii.  It  has  been  observed, 
and  the  observation  has  great  weight,  that  all 
British  and  Spanish  grants  held  by  persons  who 
were  actual  inhabitants  of  the  country,  on  the 
27th  of  October,  1795,  w«re  protected  by  the 
articles  of  agreement  with  the  state  of  Georgia. 
Yet  these  persons  are  enumerated  in  the  act  as 
constituting  a  distinct  class  of  claimants  not 
provided  for  in  that  compact.  The  inference  Is 
very  strong,  that  Congress  must  have  supposed 
there  was  such  a  class.  The  ooncludiw  words 
of  the  section  indicate  tiie  same  idea.  Tney  are, 
"and  the  powers  vested  by  law  in  the  com- 
missioners appointed  for  this  purpose  of  ascer- 
taining the  claims  to  lands  lying  west  of  Pearl 
River,  shall,  in  every  respect,  extend  and  apply 
to  claims  which  may  be  made  by  virtue  of  this 
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uetion;  and  the  Mine  prooeedinge  shall  there- 
upon be  had  as  are  prescribed  by  the  act  afore- 
said, in  relation  to  claims  which  shall  have 
been  exhibited  on  or  before  the  last  day  of 
March,  in  the  year  1804." 
541*]  *Thi8  language,  we  think,  adapted  to 
new  ctainu,  as  well  as  to  a  prolongation  of  the 
time  in  which  claims  may  be  recorded,  as  the 
preparatory  step  to  laying  them  before  the 
eonunissioiiere.  It  is  Obaerrable,  too,  that  the 
6th  section  of  the  act  of  1803  mentions  British, 
but  not  Spanish  grants.  They  are  oompre- 
hended  in  that  class  of  claims  which  were  con- 
firmed by  the  articles  of  agreement  with  Geor- 
gia. The  act  of  1803  contemplates  no  Spanish 
grant  that  was  not  protected  by  those  articles. 
The  act  of  1804,  however,  introduces  Spanish 
with  British  grants,  and  places  them  together, 
as  formii^  a  olasa  of  eases  notprovided  for  in 
the  compact  with  Georgia.  We  cannot  sup- 
|>o8e  that  the  legislature  would  have  changed 
its  language,  and  have  introduced  the  words 
Spanish  grants,  with  directions  that  they 
should  be  recorded,  and  laid  before  the  com- 
missioners, if  nothing  existed  to  which  the 
words  would  be  applicable. 

The  langua^  of  the  third  section  also  indi- 
cates an  <^inion  that  persons,  not  inhabit«i^ 
of  the  country  on  the  27th  of  March,  1705, 
might  be  entitled  to  land  under  a  Spanish 
grant,  warrant,  or  order  of  survey.  It  provides 
for  the  caae  of  a  claim  to  land  which  was  not, 
at  the  date  of  such  grant,  etc.,  or  within  one 
year  thereafter,  inhabited,  cultivated,  or  occu- 

f)ied  by  or  for  the  use  of  the  grantee.  Now, 
and  might  be  inhabited,  cultivated,  or  occu- 
pied, fw  the  use  of  a  grantee  who  was  not  him* 
self  an  inhabitant  of  the  country,  or  might  be 
occupied  by  himself  within  one  yeac  after  the 
date  of  the  grant,  though  not  so  occupied  on 
the  27th  of  October,  1796.  The  act  goes  on  to 
provide,  that,  in  such  case,  or  whenever  the 
commissioners  shall  not  be  satisfied  that  the 
grant,  etc.,  issued  at  the  time  it  bears  date, 
such  grant,  etc.,  shall  not  be  conclusive  evi- 
dence of  the  titJe.  This  language  might  cer* 
tainly  justify  the  implication  that  Congress 
supposed  the  commissioners  might  establish  ti- ' 
ties  in  favor  of  nonresidents. 

The  decision  of  the  commissioners  against 
them  is  not  to  be  final.  They  are  to  be  reported 
to  the  Secretary  of  the  Treasury,  to  be  by  him 
laid  before  Congress  for  the  final  decision  of 
that  body. 

On  the  28th  of  February,  1809,  Congress  ap- 
pears to  have  acted  on  this  report.  An  act  was 
542*]  then  passed,  directing  the  "lands,  t^e 
claims  to  which  had  been  disallowed  by  the 
commissioners,  to  be  sold  in  the  same  manner 
as  other  public  lands.  The  same  act  reserves 
the  rieht  of  the  Spanish  claimant  to  institute 
his  suit  in  the  highest  court  of  law  or  equity 
in  the  said  territory,  for  the  recovery  of  the 
land,  within  one  year  after  it- shall  have  been 
sold  by  the  United  States.  If  he  shall  fail 
to  sue  within  the  time  limited,  his  right  to 
sue  shall  be  forever  barred.  The  second  sec- 
tion makes  the  decision  of  such  cause  to  de- 
pend entirely  on  the  claimant's  proving  that 
the  survey  was  made  before  the  27th  of  Octo- 
ber, 1796,  and  on  the  fairness  of  the  transac- 
tion;  and  the  third  section  declares  parol  evi* 
dence  to  be  admissible. 
912 


This  act  relates  solely  to  those  daims  whidi 
were  laid  before  the  eommissionerB  and  dis- 
allowed. 

The  patent  under  which  the  plaintiff  in  error 
daims  the  tract  of  1,000  acres,  appears  to  hare 
the  following  indorsements  on  it: 

"Entered  on  record  at  Katches,  in  the  coun- 
ty of  Adams,  Mississippi  territory,  in  lib.  B., 
fol.  140  a  160,  tills  second  day  of  April,  A.  D. 
1801.  "JOHN  HENDERSON, 

Recorder."  . 
'Tand-ofltce  west  of  Pearl  River. 
"TbiB  plat,  certificate,  aad  letters-patent,  an 
recorded  in  the  register's  hook  B.,  of  written 
evidences  of  claims,  fol.  621,  etc. 

"Examined  and  corrected  by 

"J.  GIRAULT,  Translator." 

The  plat,  and  certifleate  of  survey,  and  pat- 
ent for  600  acres,  appear  to  have  been  regis- 
tered in  the  land-oflSce  west  of  Pearl  River,  on 
the  26th  of  March,  1804. 

The  patent  for  this  last  survey  gives  no  ad- 
ditional title,  because  it  was  granted  after  the 
authority  of  Spain  over  the  country  had  ceased. 
It  does  not  appear  that  either  of  Uiese  title 
papers  was  laid  before  the  board  of  commis- 
sioners. 

There  Is  certainly  some  difficulty  In  eonstm- 
ing  these  acts  of  Congress.  It  is  not  easy  to  re- 
sist the  conviction,  that  the  government  has 
legislated  on  the  idea  that  Spanish  titles  might 
be  valid,  though  held  by  persons  who  were  not 
'residents  of  the  country  on  the  27th  of  [*54S 
October,  1706.  Yet  no  law  has,  in  exraess  terms, 
imparted  this  validity  to  them.  The  act  of 
1804  allows  them  to  he  recorded,  and  to  be  laid 
before  the  commissioners,  to  be  decided  on  by 
them.  It  goes  farther,  and  seems  to  point  the 
attention  of  the  commissioners  to  the  fairness 
of  the  claim,  rather  than  to  the  residence  of 
the  claimant.  The  certificate  of  the  board  in 
favor  of  the  claimant  is  conclusive  against  the 
United  States.  Their  determination  against 
him  is  to  be  reported  to  the  Secretary  of  the 
Treasury,  in  order  to  be  laid  before  Congress; 
and  this  determination  is  to  be  founded  on 
the  opinion  that  the  document  of  title  is  an- 
tedated, or  otherwise  fraudulent.  When  Con- 
gress acts  on  this  report,  no  absolute  decision 
is  made  against  the  rejected  claims,  but  the 
claimant  is  allowed  time  to  assert  his  title  in 
a  court  of  law  or  equity.  These  provisions 
are  scarcely  to  be  reconciled  with  the  idea  that 
no  Spanish  grant  could  be  valid  if  made  to  a 
non-resident  of  the  territory.  It  would  seen; 
as  if  the  commissioners  might  have  taken  cog- 
nizance of  such  a  claim,  might  have  decided  m 
its  favor,  and  that  such  a  deeisiou  would  have 
been  conclusive. 

But,  we  repeat  that  there  is  no  act  of  Con- 
gress expressly  confirming  such  titles,  and  that 
they  derive  no  validity  from  an^  other  source. 

The  whole  legislation  on  this  subject  re- 
quires, that  every  title  to  lands  in  the  eonn- 
try  which  had  been  occupied  hy  Spain  should  be 
laid  before  the  board  of  commissioners.  The 
motives  for  this  regulation  are  obvious;  and  as 
the  titles  had  no  intrinsic  validity,  it  was  op- 
posed by  no  principle.  Claimants  could  not 
complain,  if  the  law  which  gave  validity  to 
their  claims  should  also  provide  a  board  to  ex- 
amine their  fairness,  and  should'  make  the  va- 
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lidity  depend  on  their  being  laid  before  tbat 
board.  The  plaintiff  in  error  has  failed  to  bring 
his  case  before  the  tribunal  which  the  legis- 
lature bad  provided  for  its  examination,  and 
has,  therefore,  not  brought  himself  within  the 
law.  No  act  of  Congress  applies  to  a  grant 
held  by  a  non-resident  of  Ute  territory  in  Oc- 
tober, 1795,  which  has  not  been  laid  before  the 
board  of  commissioners.  It  is  true,  that  no  act 
has  declared  such  grants  void;  but  the  legis- 
544*]  lature  has  ordered  the  lands  to  be  *Bold 
which  were  not  appropriated  in  a  manner  rec- 
ognized by  law,  and  the  land  in  ooBtroversy  is 
of  that  description. 

If  this  view  of  the  snbjeet  be  correct,  no 
Spanish  grant,  made  while  the  eonntry  was 
wrongfully  ocenpied  by  Spain,  can  be  valid, 
unless  it  was  confirmed  by  the  contract  with 
Georgia,  or  has  been  laid  before  the  board  of 
commissioners. 

This  opinion  is  decisive  of  every  point  on 
which  the  oonrt  gave  an  opinion,  so  far  as  re- 
■peets  title. 

The  first  UU  of  ezoeptlons,  taken  by  the 
l^intiff  in  error,  is  to  the  rejection  of  a  duly 
certified  copy  of  a  certificate  of  survey,  and  a 
patent  issued  thereon  by  the  Spanish  Governor 
of  West  Florida  in  December,  1797. 

The  patent  was  properly  rejected,  because 
8pain  no  longer  occupied  the  territory,  and  the 
authority  which  had  been  exercised,  in  fact,  by 
the  Spanish  government,  had  oeaeed.  The 
order  and  certificate  of  survey  were  properly 
rejected,  because  they  were  not  conflrmra  by 
the  three  first  sections  of  the  act  of  1803,  and 
had  never  been  laid  before  the  board  of  com- 
missioners. 

The  paper  dated  the  I9th  of  October,  1706, 
purporting  to  be  private  instructions  from 
William  Dunbar,  the  principal  surveyor  of  the 
district  of  Natchez,  to  William  Atchison,  the 
deputy,  who  made  the  surveys  for  the  land  in 
controversy,  was  admitted  to  rebut  the  testi- 
mony of  a  witness  whose  deposition  bad  been 
taken  to  prove  tbat  the  Spanish  title  papers 
were  fair,  and  were  correctly  dated.  This 
paper  was  admitted,  because  it  related  to  the 
official  duties  of  the  deputy,  was  found  among 
his  papers  after  his  death,  and  was  proved  to 
be  in  the  handwriting  of  his  principal,  who  was 
also  dead.  Doubts  are  entertained  by  some  of 
the  judges  respecting  the  propriety  of  its  ad- 
mission. But  this  is  a  question  which  we  think 
it  unnecessary  to  decide,  because  the  grant,  not 
having  been  laid  before  the  board  of  commis- 
sioners, rould  not  have  availed  the  defendant 
in  the  court  below,  who  did  not  brin^  himself 
within  the  reservation  of  the  cession  from 
Georgia. 

The  plaintiff  in  error,  after  the  testimony 
bad  been  laid  before  the  jury,  prayed  the  court 
to  instruct  them  on  several  points  of  law  which 
grew  out  of  it.  The  first  of  these,  which  was 
545']  'refused,  questioned  the  validity  of  a 
grant  made  by  the  United  States  for  land  oc- 
eupied  at  the  time  under  color  of  an  adverse 
title.  There  can  be  no  doubt  of  the  correct- 
ness of  rejecting  this  proposition. 

The  2d,  3d,  and  6th  points,  which  the  court 
was  prayed  to  state  as  law  to  the  jury,  depend 
on  the  position  that  residence  in  the  country 
on  tlie  27th  of  October,  1795,  was  not  necessa- 
ry to  the  nlldity  of  the  title  set  up  by  the  de- 
8  Iia  ed* 


fendant  in  that  court.  As  the  title  had  not 
been  laid  before  the  board  of  commissioners, 
and  as  residence  was  indispensahle  to  the  valid- 
ity of  a  claim,  supported  by  the  act  of  cession 
from  Georgia,  we  think  these  instructions  were 
pr^erly  lefased. 

The  8th  was  unimportant  to  the  ease  in  the 
view  which  this  court  has  taken  of  it.  If  the 
question,  whether  the  survey,  purporting  to 
bear  date  in  September,  1795,  was  really  made 
on  that  day,  or  was  antedated,  had  bsen  the 
question  to  be  decided  by  the  jury,  as  it  would 
have  been  had  this  paper  been  laid  before  the 
board  of  commissioners,  the  court  did  right  in 
refusing  to  grant  this  prayer.  It  seems  to  re- 
quest the  court  to  say,  that,  in  deciding  on  the 
verity  of  a  paper  alleged  to  be  fraudulent,  the 
paper  itself  is  entitled  to  more  credit  than  the 
parol  testimony  which  impeaches  it,  though  the 
taw  declares  parol  testimony  to  be  admissible. 

On  the  other  points,  the  court  gave  the  in* 
struction  asked  by  the  plaintiff  in  error. 

We  think  the  plaintiff  in  error  has  neither 
brouf^t  himself  within  the  articles  of  agree- 
ment between  tlie  United  States  and  the  state 
of  Georgia,  nor  within  the  acts  of  Conneas; 
and  that  the  judgment  of  the  District  Court 
must  be  affirmed  with  costs. 

I*Practice.]  [*S4ft 

THE  ANTELOPE. 

The  Spanish  and  Portuguese  Consuls,  Claim- 
ants. 

Farther  explanation  of  the  decree  of  this  coart. 
In  S.  C.  ante,  Vol.  X.  p.  66,  nnd  Vol.  XI.  p.  413. 

The  Afi-lcana  capturea,  except  tbose  restored  to 
the  tSpnnisti  clnlmants,  to  be  delivered  to  the  Unit- 
ed Stalls,  absolutely  nnd  uncondillonHMy,  Without 
thp  prpoerteiit  iiaymi'iit  of  expenses. 

No  jiHlKmont  or  di'crre  can  he  rendered  directly 
apiinst  ttie  Uulti'd  Stales  for  costs  and  expeosea. 

Tlie  foes  ami  ci^>Tn|>enfiatlon  to  the  marshal, 
when-  the  EOvornnient  is  a  party  to  the  suit,  and 
his  fees  01-  cnmix'DsatlOD  are  cbargeahle  to  the 
United  Slatos,  are  tn  hit  psld  out  ot  the  treaanry, 
upon  a  ceriilicatc  of  itje  amount,  to  be  made  by 
the  court,  or  one  of  the  judtjes. 

Decree  ot  the  Circuit  Court,  In  respect  to  the 
spportlonment  among  the  several  parties  to  tbe 
suit  of  tbe  costs  and  expenses,  affirmed. 

Identity  of  the  Africans  restored  to  tbe  Spanish 
claimant  established  by  sufflctent  evidence. 

THIS  Is  the  same  cause  which  is  reported 
ante  Vol.  X.,  p.  66,  and  Vol.  XI.,  p.  413, 
and  was  again  brought  before  the  court  upon  a 
further  appeal,  and  certiflcate  of  a  division  of 
opinions  as  to  the  proceedings  of  the  court  be- 
low in  execution  of  tbe  former  decree  of  this 
court. 

It  was  argued  by  the  Attorney-General  and 
Mr.  Key  for  the  appellants,  and  by  Mr.  Berrien, 
Mr.  C.  J.  IngersoU,  and  Mr.  Wild^  for  tbe  re- 
spondents. 

Mr.  Justice  Trimble  ddivered  tbe  opinion  of 

the  court: 

This  case  having  been  before  this  conrt,  and 
a  decree  rendered  therein  at  February  term, 
1825,  and  again  brought  up,  an  explanatory 
decree  made  therein  at  February  term,  1826, 
the  reports  of  the  case  in  10  Wheat.  Itep.  66, 

Nona. — As  to  tbe  African  slave  trade,  sea  note 
ante,  368. 
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and  11  Wheat.  Rep.  413,  are  referred  to  for  the 
general  history  of  its  facts  and  circumstances, 
and  for  the  principlea  settled  in  it  by  the  for- 
mer decrees  of  this  court.  The  ease  was  re- 
manded to  the  Circuit  Court,  with  directions 
647*]  to  make  *a  final  disposition  of  the  con- 
troversy between  the  parties,  pursuant  to  the 
principles  of  the-  decrees  of  1825  and  1826  of 
this  court. 

The  Circuit  Court,  in  order  to  enable  it  to 
decree  finally  in  the  case,  directed  the  register 
to  take  and  report  an  account  of  the  costs,  and 
also  of  the  expenses  of  keeping,  maintaining, 
etc.,  of  the  Africans,  by  the  marshal,  and 
which  account  was  accordingly  reported.  Ex- 
ceptions were  filed  to  the  report  by  both  the 
Portuguese  and  Spanish  claimants. 

The  Circuit  Court  also  caused  proofs  to  be 
taken  for  the  purpose  of  identifying  individu- 
ally the  Africans  to  be  delivered  to  the  Spanish 
claimants,  as  directed  by  the  decree  of  1820. 

Thus  ciroumstanoed,  the  case  came  on  for 
final  hearing  before  tli^  Circuit  Court.  The 
court  decreed  that  the  Portuguese  claimant 
should  not  be  made  liable  for  costs,  or  any  pro- 
portion of  the  expenses  and  charges  of  the 
marshal  for  maintaining,  etc.,  the  Africans; 
and  being  of  opinion  that  thirty-nine  of  the 
Africans  were  sufficiently  identified  by  proof, 
as  being  the  property  of  the  Spanish  claimants, 
directed  the  thirty-nine  Africans,  so  identified, 
to  be  delivered  to  the  Spanish  daimants,  upon 
their  paying  a  proportion  of  the  costs  and  ex- 
penses reported  by  the  registrar,  in  the  ratio  of 
the  number  of  Africans  delivered,  to  the  whole 
number;  and  the  Circuit  Court  was  further  of 
opinion,  that  the  residue  of  the  Africans  not 
directed  to  be  delivered  to  the  Spanish  claim- 
ants, should  be  delivered  to  the  United  States, 
to  be  disposed  of  according  to. law;  but,  on 
the  question'  whether  they  shall  be  delivered 
absolutely,  or  on  condition  of  payment  of  the 
balance  of  the  expenses  which  will  remain  un- 
satisfied  after  charging  the  Africans  adjudged 
to  the  Spanish  claimants  in  their  due  ratio,  the 
judges  of  the  Circuit  Court  being  divided  in 
opinion,  ordered  this  difference  of  opinion  to 
be  certified  to  this  court. 

The  case  comes  up  on  this  certificate  of  di- 
vision, and,  also,  upon  an  appeal  prayed  by  the 
district-attorney  on  behalf  of  the  United 
States,  and  allowed.  "From  so  much  of  the 
said  final  order  of  the  Circuit  Court  as  relates 
to  the  apportionment  among  the  several  par- 
ties of  the  costs  and  expenses,  in  the  preserva* 
54  8*]  tion,  maintenance,  *and  custody  of  the 
said  Africans,  and  of  the  costs  and  expenses 
of  the  various  proceedings  which  have  been 
had  in  relation  to  the  said  Africans,  and,  also, 
from  so  much  of  said  order  as  decrees  thirty- 
nine  of  the  said  Africans  to  the  Spanish  claim- 
ants." 

We  will  first  consider  the  question  arising 
upon  the  certificate  of  division  of  opinion  be- 
tween the  judges  of  the  Circuit  Court. 

It  appears,  from  the  opinion  delivered  by  the 
Circuit  Court,  and  from  the  registrar's  report, 
that,  in  making  up  that  report  as  -to  the 
amount  of  expenses,  sixteen  cents  per  diem  was 
allowed  the  marshal  for  the  custody,  mainte- 
nance, etc.,  of  the  Africans;  and  the  Spanish 
claimants  were  charged,  as  a  condition  prece- 
dent, with  the  ^oporticm  of  azpenses  of  the 
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marshal,  after  this  rata,  In  the  ratio  of  the 
number  of  Africans  to  be  delivered  to  them. 
The  residue  of  the  marshal's  expenses,  mt  the 
same  rate  per  diem,  is  supposed  to  be  meant 
by  the  term  "expensies,"  in  the  question  on 
which  the  judges  were  opposed  in  opinion;  and 
it  is  supposed  the  question  upon  whicli  the 
judges  were  opposed  in  opinion  was,  whether 
the  Africans  not  directed  to  be  delivered  to 
the  Spanish  claimants,  should  be  delivered  by 
the  marshal  to  the  Unjtad  States,  absolutely 
and  unconditionally,  to  be  disposed  of  accord- 
ing to  law,  or  whether  it  should  be  imposed 
on  the  United  States  as  a  condition  precedent 
to  their  delivery,  that  the  United  States  should 
pay  to  the  marshal  his  elaim  for  expenses  at 
the  rate  aforesaid,  in  the  ratio  of  the  number 
of  Africans  to  be  delivered  to  the  United 
States. 

The  Spanish  claimants  have  not  appealed 
from  the  decree  of  the  Circuit  Court.  As  the 
court  had  decided  that  they  ought  to  bear  some 
proportion  of  the  expenses,  it  was  necessary, 
for  the  purpose  of  ascertaining  the  amount 
which  they  were  to  pay,  to  fix  upon  some  data 
for  making  up  the  account  of  expenses  so  far 
as  related  to  them.  But,  as  they  do  not  com- 
plain, this  court  is  not  called  upon  to  decide 
whether  they  were  overcharged  or  not,  nor  to 
determine  whether  the  rate  of  sixteen  cents 
per  diem  was  warranted  by  law,  as  the  Circuit 
Court  supposed,  so  far  as  the  Spanish  claimants 
are  concerned. 

•As  relates  to  the  United  States,  thq  ["54 » 
question  propounded  by  the  judges  of  the  Cir- 
cuit Court,  and  upon  which  they  were  divided 
in  opinion  does  not  necessarily  draw  in  ques- 
tion the  data  or  rate  of  the  marshal's  allow- 
ance for  expenses;  ,but  whether  the  payment 
of  his  expenses,  at  any  rate,  or  to  any  amount, 
ought  to  be  made  a  precedent  eondition  to  the 
delivery  of  the  Africans  to  the  United  States. 
It  may  well  be  doubted,  however,  whether  the 
state  law  does,  as  supposed  by  the  court,  an- 
thorize  the  marshal  to  charge,  as  matter  of 
right,  sixteen  cents  per  diem,  for  keeping, 
maintaining,  etc.,  the  Africans;  although  it 
might  furnish  some  guide,  in  an  appeal  to  the 
sound  discretion  and  justice  of  the  government, 
in  making  him  a  reasonable  compensation,  tt 
is  true,  the  first  section  of  the  "Act  for  pro- 
viding compensation  for  the  marshal,"  3d  vol. 
ch.  126,  after  declaring  the  fees  and  compen- 
sation to  be  allowed  the  marshal  for  certain 
enumerated  services,  etc.,  adds,  "For  all  other 
services  not  herein  enumerated,  such  fees  or 
compensation  as  are  allowed  in  the  Supreme 
Court  of  the  state  where  the  services  are  ren- 
dered." This  has  generally  been  construed,  and, 
we  think,  rightly,  to  mean,  that  where  the  serv- 
ices performed  are  not  enumerated  In  tiie  act 
of  Congress,  but  such  services  are  enumerated, 
and  a  fixed  allowance  made  therefor  in  the 
state  laws,  they  shall  fix  the  rule  of  compensa- 
tion. The  case  under  consideration  is  wholly 
unprovided  for  b^  the  laws  and  usages  of  the 
state.  The  Afncans  to  be  delivered  to  the 
United  States,  are  neither  slaves  in  oontempla* 
tion  of  law,  nor  prisoners  of  war,  nor  persons 
charged  with  crimes.  The  'compensations  al- 
lowed bjr  the  laws  of  the  state  to  sheriffs  and 
jailers,  in  these  cases,  do  not,  therefore,  fnr> 
nish  any  positive  rule  of  law  or  right,  as  to 
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the  compenflation  which  ought  to  be  allowed 
the  marabal  in  the  peculiar  circumBtanees  at- 
tending these  Africans.  He  ie,  no  doubt,  en* 
titled  to  a  reasonable  compensation;  but  that 
must  depend  upon  the  circumstances  of  the 
case,  and  not  any  positive  rule.  But  be  that 
as  it  tOAj,  it  could  not  legally  enter  into  Uie 
judgment  and  decree  of  the  court,  so  far  as 
that  judgment  or  decree  was  to  affect  the  rights 
of  the  United  States,  or  the  rights  of  tlie  mar- 
K50*]  shal  as  'against  the  United  States.  It 
is  a  general  rule,  that  no  court  can  make  a  di- 
rect judgment  or  decree  against  the  United 
States,  tor  coats  and  expenses,  in  a  suit  to 
which  the  United  States  is  party,  either  on  be- 
half of  any  raiior,  or  any  officer  of  the  gov- 
emment.  As  to  the  officers  of  the  goTcmment, 
the  law  tfcpressly  provides  a  different  mode. 

The  third  section  of  the  "Act  for  regulating 
process,"  etc.,  Vol.  II.  ch.  137,  makes  provi- 
sions for  the  fees  and  compensation  to  be  al- 
lowed the  marshal,  similar  to  the  "Act  for 
providing  for  compensation  to  marshals,"  etc., 
above  died.  The  fourth  section  makes  some 
further  regulations  conoeming  the  fera  and 
eompensation  to  be  allowed  clerks  and  mar- 
shals, -and  then  provides,  "that  the  same  hav- 
ing been  examined  and  certified  by  the  court, 
or  one  of  the  judges  of  it,  in  which  the  serv- 
ices shall  have  been  rendered,  shall  be  passed 
in  the  usual  manner  at,  and  the  amount  there- 
of paid  out  of  the  treasury,  of  the  United 
States,"  ete. 

These  provisions  show,  we  think,  Inconteata- 
biy,  that,  whether  the  marshal's  fees  and  com- 
pensation for  services  rendered  the  United 
States  be  fixed  by  some  positive  statutory  rule,' 
as  in  enumerated  services,  or  depends  upon 
what  is  reasonable  or  just  under  the  circum- 
stances of  the  case,  as  in  non-enumerated  serv- 
ices, they  must  he  certified  to,  and  paid  out 
of,  the  treasfliy,  and  cannot  lawfully  constitute 
any  part  of  the  judgment  or  decree  in  the 
eause.  It  would,  indeed,  he  extraordinary.  If 
the  marshal,  who  is  the  servant  of  the  govern- 
ment, and  holds  possession  of  the  Africans 
merely  by  its  authority,  could  obstruct  the  op- 
erations of  the  govemnient  by  a  claim  for  com- 
pensation for  his  services.  The  laws  give  the 
marshal  no  lien  on  the  Africans,  and  we  can 
discover  no  principle  which  will  justify  the 
court  in  creating  a  lien,  in  effect,  by  Its  de- 
cree. Tliore  is  no  necessity  for  such  a  pro- 
ceeding. 

The  seventh  section  of  "An  act  in  addition 
to  the  acts  prohibiting  the  slave  trade,"  appro- 
priates one  hundred  thousand  dollars  to  carry 
the  law  into  effect.  The  second  section  of  the 
act  authorizes  the  President  of  the  United 
States  to  make  such  regulations  and  arrange- 
551*]  ments  as  he  may  deem  *expedient  for 
the  safe  keeping,  sup'port,  and  removal,  beyond 
the  limits  of  the  United  States,  all  such  ne- 
groes," etc.  6  vol.  ch.  511. 

It  is  not  to  be  doubted,  that  if  a  reasonable 
account  for  expenses  were  certified  according 
to  law,  that  arrangements  would  be  made  to 
pay  it  out  of  the  fund  appropriated  for  carry- 
ing into  effect  the  'laws  prohibiting  the  slave 
trade.  ' 

We  are  of  ojnnion  it  ought  to  be  certified  to 
the  Circuit  Court,  that  Ml  the  Africans  cap- 
tured in  the  Antelope,  except  those  directed  to 
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be  delivered  to  the  Spanish  daimants,  should 
be  decreed  to  be  delivered  to  the  United  States, 
absolutely  and  unconditionally,  wi^out  the 
precedent  payment  of  expenses. 

In  that  part  of  the  case  brought  up  by  ap- 
peal, it  is  insisted  on  behalf  of  tlie  United 
States,  that  so  much  of  the  decree  of  the  CSr- 
cuit  Court  "as  relates  to  the  apportionment 
among  the  several  parties  of  the  costs  and  ex- 
penses in  the  preservation,  maintenance,  and 
custody,  of  the  Africans,  and  the  costs  and  ex- 
penses of  the  various  proceedings  which  have 
been  had  in  relation  to  said  Africans,"  is  erro- 
neous. It  is  contraded,  that  these  costs  and 
expenses  were  occasioned  by  the  prosecution 
of  a  groundless  claim  by  the  Portuguese  and 
Spanish  claimants,  and  that  they  should  have 
been  decreed  to  pay  them. 

It  may  well  be  doubted  whether  these  ques- 
tions are  now  open  to  discussion.  By  a  former 
order  and  decree  of  the  Circuit  Court,  made 
before  the  former  appeals,  the  ordinary  costs 
and  charges  were  regulated,  and  they  were 
paid  accoraingly;  that  order  is  not  now  before 
this  court  in  this  appeal.  By  the  former  de- 
cree- of  the  Circuit  Court,  rendered  before  the 
former  appeals,  a  principle  was  established  as 
to  the  ratio  in  which  the  Spanish  and  Portu- 
guese claimants  should  be  chargeable  with  the 
expenses  of  maintenance,  etc.  The  principle 
was,  that  they  should  be  charged  in  the  ratio 
of  the  number  of  Africans  to  be  delivered  to 
them  respectively. 

There  was  no  appeal  from  that  part  of  the 
former  decree  of  tiie  Cirenit  Court;  or  if  there 
was,  4t  was  virtually  affirmed  hy  the  former 
decree  of  this  court. 

In  the  application  of  the  principle  to  the 
case  as  it  now  'stands,  it  seems  to  fol-  [*56a 
low,  necessarily,  that  as  none  of  the  Africans 
are  to  be  delivered  to  the  Portuguese  claimant, 
he  should  pay  none  of  the  expenses  of  keeping 
them;  and  tliat  the  Spaniard  should  pay  in  the 
ratio  of  thirty-nine,  the  number  to  be  delivered 
to  him.  The  condition  of  the  Portuguese  con- 
sul, too,  is  very  peculiar.  Under  the  circum- 
stances in  which  these  Africans  were  captured, 
and  brought  into  the  United  States,  it  was 
his  duty  to  interpose  a  claim  for  part  of  them, 
on  behalf  of  the  subjects  of  His  Majesty  the 
King  of  Portugal/  That  claim  was  sustained 
in  the  district  and  circuit  courts,  and  the  gen- 
eral propriety  of  the  claim  was  also  recog- 
nized bj^r  the  former  decree  of  this  court,  bat 
as  no  individual  Portuguese  claimant  of  the 
property  appeared  before  the  hearing  of  the 
appeal,  the  claim  of  the  Vice-Consul  of  Port- 
ugal was  dismissed  OD  that  ground.  It  would 
be  too  much  to  visit  him  with  the  extraordi- 
nary expenses  under  such  circumstances,  and  he 
lias  heretofore  paid  his  proportion  of  the  ordi- 
nary expenses  of  the  suit. 

We  think  there  is  no  just  ground  of  com- 
plaint on  the  part  of  the  United  States,  that 
the  Spanish  claimants  have  not  been  but^ened 
with  more  than  a  ratable  proportion  of  the  ex- 
pense of  keeping  the  Africans. 

It  only  remains  to  be  inquired,  whether  the 
Circuit  Court  erred  in  directing  thirty-nine  of 
the  Africans  to  be  delivered  to  the  Spanish 
claimants. 

It  has  been  argued,  that  there  is  no  credible 
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and  competent  evidence  to  identify  them,  or 
any  of  them. 

We  are  not  of  that  opinion.  We  think,  that 
under  the  peculiar  and  special  circumstances 
of  tb«  ease,  the  evidence  of  identity  is  compe- 
tent, credible,  and  reasonably  satiafactoiy,  to 
identify  the  whole  thirty-nine. 

It  ought  not  to  be  forgotten,  that  in  the  orig- 
inal cause  it  had  been  established  to  the  satis- 
faction of  this  court,  that  ninety-three  of  the 
Africans  brought  in  with  the  Antelope  were 
the  propertv  of  the  Spanish  claimants;  but,  as 
many  of  toe  Africans  had  died,  it  was  the 
opinion  of  this  court,  that  number  should  be 
reduced  according  to  the  whole  number  living. 
The  Circuit  Court,  proceeding  upon  this  prin- 
ciple, fixed  the  whole  number  to  which  the 
653"]  Spanish  claimants  'were  entitled  at 
fifty,  and  then  proceeded  to  inquire  as  to  their 
identity. 

Grondona,  who  had  been  examined  as  a  wit- 
ness in  the  original  cause,  was  second  officer 
on  board  the  Antelope  when  the  Spanish  Af- 
ricans were  purchased,  and  put  <ni  board  the 
Antelope,  on  the  coast  of  Africa. 

It  appears  that  the  Africans  captured,  and 
brought  in  with  the  Antelope,  were  put  into 
the  possession  of  Mr.  William  Richardson;  and 
that  he  had  about  fifty  of  them  employed  at 
work  upon  the  fortifications  at  Savannah;  that 
while  there,  Grondona  came  out  with  the  mar- 
shal for  the  purpose  of  identifying  the  Spanish 
Africans;  that  the  fifty  Africans  were  drawn 
up  in  a  line;  that  Grondona  made  signs  and 
spoke  to  the  negroes,  and  they  to  him,  and  they 
generally  appeared  to  recognize  him  as  an  ac- 
quaintance. On  cross-examination,  he  says,  he 
cannot  say  that  every  one  of  the  negroes  recog- 
nized the  sign  made  by  the  person  accompany- 
ing the  marshal  to  the  fortfOcationa,  but  that 
they  generally  did. 

The  Africans  of  the  Antelope  being  paraded 
in  front  of  the  court-house,  Mr.  Richardson 
was  directed  by  the  court  to  point  out,  and 
designate,  individually,  the  Africans  who  had 
worked  on  the  fortifications,  and  he  designated 
thirty-four.  It  is  proved  by  Mr.  Morel,  the 
marshal,  that  Grondona  recognized  five  others, 
who  were  with  other  persons,  and  that  they  ap- 
peared to  recognize  Grondona  as  an  acquaint- 
ance. These  five  are  described  by  name,  and 
pointed  out  by  other  witnesses. 

Before  these  proofs  were  taken  in  open  court, 
for  the  purpose  of  identifying  the  Africans 
claimed  by  the  Spaniards,  Grondona  had  dis- 
appeared, and  it  IS  suggested  was  dead.  He 
had,  however,  in  his  examination  as  a  witness 
in  chief  in  the  cause,  shown  that  he  was  an  of- 
ficer on  board,  and  knew  the  Africans  belong- 
ing to  the  Spanish  claimants.  Grondona,  and 
the  Africans,  both  spoke  languages  not  under- 
stood by  the  witnesses;  yet  it  could  well  be 
seen  by  them  that  Grondona  and  the  Africans 
knew  and  understood  each  other;  and  "Mi. 
Richardson  swears  that  many  of  them  ap- 
peared to  know  him  very  well,  and  that  he 
BK4']  claimed  them  as  'part  of  the  Africans 
originally  put  on  board  the  Antelope  by  the 
Spanish  owners. 

We  think  this  evidence  was  sufficient,  under 
the  Tenr  peculiar  drcumstonees  of  this  case, 
reasonably  to  satisfy  the  mind  of  the  identity 
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of  tbirty-nine  of  the  Africans  as  belonging  to 
the  Spajiish  cJaitnants. 

Decree  and  Certificate. — This  cause  came  on, 
etc.  _0n  consideration  whereof,  this  court  is 
of  opinion,  that  there  is  no  error  in  the  decree 
of  tne  Circuit  Court  so  far  as  the  same  pro- 
ceeds, and  that  it  be  affirmed;  and  upon  the 
question  on  which  the  judges  of  the  Circuit 
Court  were  divided  in  opinion;  it  is  the  opin- 
ion of  this  court,  that  all  the  Africans,  not  to 
be  delivered  to  the  Spanish  claimants,  ought  to 
be  decreed  to  be  delivered  to  the  United  States, 
unconditionally,  and  without  the  precedent 
payment  of  expenses,  to  be  by  them  disposed 
of  according  to  law. 


[Bill  of  Exchange.  Surety.] 
M'LEMORE,  Plaintiff  in  Error, 

V.  , 

POWELL  et  al.,  Defendants  in  Error. 

An  aKrecment  between  the  creditor  and  princi- 
pal debtor  for  delay,  or  otherwise  chanetng  the 
nature  of  the  contract  to  the  prejudice  of  the  sure- 
ty, In  order  to  discharge  the  latter,  must  be  an 
asreoment  havlni;  a  siifflcient  "o  aside  rati  on,  and 
binding  In  law  upon  tbe  parties. 

A  mere  agreement  by  the  bolder  of  a  bill  with 
the  drawer  for  delay,  without  any  conslderntlon 
for  It,  and  without  any  comniunlcatlon  with  or 
assent  of  tbe  Indorser,  will  not  discharge  tbe  lat- 
ter, after  he  has  been  fixed  In  bis  responsibility  by 
tbe  refusal  of  the  drawee,  and  doe  notice  to  him- 
self. 

THIS  cause  was  argued  by  Mr.  White  and 
Mr.  Eaton  for  the  plaintiff  in  error,  and 
by  Mr.  Webster  and  Mr.  Win  for  the  defend- 
ants in  error. 

*Mr.  Justice  Story  delivered  the  [*65S 
opinion  of  the  court: 

This  is  a  writ  of  error  to  the  Greuit  Court 
of  the  United  States  for  the  district  of  West 
Tennessee. 

The  original  action  was  assumpsit,  brought 
by  Powell,  Fosters  Sc.  Co.,  as  holders  of  a  bill 
of  exchange,  drawn  by  one  Thomas  Fletcher, 
in  May,  1819,  at  Nashville,  upon  Messrs. 
M'Keil,  Fisk  &  Rutherford,  at  New  Orleans, 
payable  to  Thomas  Read,  or  order,  for  two 
thousand  dollars,  in  sixty  days  after  date,  and 
by  him'  indorsed  to  the  defendant,  John  C. 
M'Lemore,  and  by  him  to  the  plaintiffs.  The 
bill,  upon  presentment  for  acceptance,  was  dis- 
honored, and  due  notice  of  the  dishonor  was 
given  to  tbe  defendant. 

At  the  trial,  upon  the  general  issue,  Thomas 
Fletcher,  the  drawer,  was,  under  a  release  from 
the  defendant,  M'Lemore,  examined  as  a  wit- 
ness, and,  among  other  thiqgs,  testified  that,  in 
the  month  of  October  following  the  dishonor 
of  the  bill,  *'one  of  tlie  plaintiffs  applied  to 
him  at  Nashville  for  the  money  on  the  bill, 
and' threatmed  to  sue  immediately  if  an  ar- 
rangement was  not  made  to  pay  the  bill.  The 
witness  then  proposed  to  the  plaintiff,  if  he 
would  indulge  him  four  or  five  weeks,  he 
would  himself,  to  a  certainty,  pay  the  bill.  To 
this  the  plaintiff  agreed,  and  told  the  witness 

Note. — As  to  where  agreement  tor  delay  dit- 
ch trges  Indorser,  see  note  ante,  190. 
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he  wu  going  to  LouIsTille^  Kentucky,  and 
would  retura  by  Naahville  about  the  expiration 
of  that  time,  and  would  receive  said  payment. 
Since  said  time  the  witness  has  never  seen  said 
plaintiff."  The  witness  further  testified,  that 
the  defendant  was  an  accommodation  indorser 
for  him  on  the  bill;  that  the  plaintiff  told  him 
that  the  bill  would  be  left  with  a  Mr.  Washing- 
ton at  Nashville;  that  he  expected  he  would 
himself  be  at  that  place  at  the  time  agreed  on, 
but  that,  if  he  did  not  come,  he  would  give 
the  instructions  to  Mr.  Washington,  by  letter, 
what  to  do  if  the  witness  did  not  pay  at  the 
expiration  of  the  time  agreed  on.  It  did  not 
appear  that  any  consideration  was  paid  or  stip- 
ulated for  this  delay;  and  no  suit  was  com- 
menced until  after  this  period  had  elapsed. 
The  district  judge  instructed  the  jury,  that  if 
they  believed  the  conversation  above  stated 
amounted  to  no  more  than  an  agreement  that 
a  suit  should  not  be  brought  for  four  or  five 
weeks,  and  that  no  premium  or  consideration 
was  given  or  paid,  or  to  be  paid  by  Fletcher, 
S56*]  the  indorsers  were  not  discharged,  *that 
an  agreement  for  giving  day  must  be  an  oblig- 
atory contract  for  a  oonsideratiim  which  ties 
up  the  hands  of  the  creditor,  and  disables  him 
from  suing,  thereby  affecting  the  interests  and 
rights  of  the  indorser;  that  the  indorser  has  a 
right  to  require  and  demand  of  the  creditor  to 
bring  a  suit  against  the  drawer,  and  if  he  has 
disabled  himself  from  bringing  a  suit  by  a  con- 
tract for  a  consideration,  he  has  thereby  re- 
leased the  indorser;  and  that,  if  the  jury  were 
satisfied  from  the  testimony,  that  time  was 
given  fw  a  valuable  consideration  paid,  or  to 
oe  paid,  or  that  a  new  security  was  taken  by 
the  holder,  that  the  indorser  was  discharged 
and  absolved  from  all  the  obligations  of  the 
indorsement. 

Under  this  instruction,  the  jury  found  a  ver- 
dict for  the  plaintiffs,  upon  which  there  was 
judgment  given  in  their  favor.  A  bill  of  ex- 
ceptions was  taken  to  the  etiarge  of  the  court; 
and  the  present  writ  of  error  is  brought  for 
the  purpose  of  ascertaining  its  legal  correct- 
ness. 

It  is  unuecessary  to  give  any  opinion  upon 
that  part  of  the  charge  which  respects  the 
right  of  an  indorser  to  require  the  holder  to 
commence  a  suit  against  the  drawer.  In  gen- 
eral, the  indorser,  by  paying  the  bill,  has  a 
complete  power  to  re-instate  himself  in  the 
possession  and  ownership  of  the  bill,  and  thus 
to  entitle  himself  to  a  personal  remedy  on  the 
instrument  against  all  antecedent  parties.  The 
same  reason,  therefore,  does  not  exist,  as  may 
in  common  cases  of  suretyship,  to  compel '  the 
creditor  to  active  diligence  by  suit  against  the 
principal.  Without  expressing  any  opinion 
on  this  point,  it  is  sufficient  to  say,  that  the 
«rror,  if  any,  was  favorable  to  the  defendant, 
and,  therefore,  it  can  form  no  subject  of  com- 
plaint on  his  part. 

The  case,  then,  resolves  Itself  into  this  qnes- 
tion,  whether  a  mere  agreement  with  the  draw- 
ers for  delay,  without  any  consideration  for  it, 
and  without  any  communication  vrithi  or  as- 
sent of,  the  indorser,  is  a  discharge  of  the  lat- 
ter, after  he  has  been  fixed  in  his  responsibility, 
by  the  refusal  of  the  drawee,  and  due  notice 
to  himself.  And  we  are  all  of  opinion  that  it 
does  not.  Wa  admit  the  doctrine,  that  al- 
«  Ih  ed. 


though  the  indorser  has  received  due  notice  of 
the  (Sshonor  of  the  bill,  yet,  if  the  holder  after- 
wards enters  into  any  new  agreement  with  the 
drawer  for  delay,  in  any  manner  changing  the 
'nature  of  the  t^ginal  ctmtract,  or  af-  [*6S7 
fecttng  the  rights  of  the  indorser,  or  to  the 

Sreju£oe  of  vast  latter,  it  will  discharge  him. 
nt.  In  order  to  produce  such  a  result,  the 
agreement  must  be  one  binding  in  law  upon 
the  parties,  and  have  a  sufficient  consideration 
to  support  it.  An  agreement  without  consid- 
eration is  utterly  void,  and  does  not  suspend 
for  a  moment  the  rights  of  any  of  the  parties. 
In  the  present  case,  the  jury  have  found,  that 
there  was  no  consideration  for  the  promise  to 
delay  a  suit,  and,  consequently,  the  plaintiffs 
were  at  liberty  inunediatelv  to  have  enforced 
their  remedies  against  all  tne  parties.  It  was 
correctly  said  by  Lord  Eldon,  in  English  v. 
Parley,  2  Bob.  &  Pull.  61,  that  "as  lon^  as 
the  holder  is  passive,  all  his  remedies  remain;" 
and,  we  add,  that  he  is  not  bound  to  active  dil- 
igence. But  if  the  holder  enters  into  a  val- 
id contract  for  delay,  he  thereby  suspends 
his  own  remedy  on  the  bill  for  the  stipulated 
p«-iod;  and  if  the  indorser  were  to  |»y  the 
bill,  he  could  only  be  subrogated  to  the  rights 
of  the  holder,  and  the  drawer  could  or  might 
have  the  same  equities  against  him  as  against 
the  holder  himself.  If,  therefore,  such  a  con* 
tract  be  entered  into  without  his  assent,  it  is  to 
his  prejudice,  and  discharges  him. 

The  cases  proceed  upon  the  distinction  here 
pointed  out,  and  conclusively  settle  the  present 
question.  In  Natwyn  v,  St.  Quintin,  1  Bos.  ft 
Pull.  652,  where  the  action  was  by  Indmees 
Against  the  drawer  of  a  bill,  it  appeared,  that 
after  the  bill  had  become  due,*  and  been  protest- 
ed for  non-payment,  though  no  notice  had 
been  given  to  the  drawer,  he  having  no  effects 
in  the  hands  of  the  acceptor,  the  plaintiffs  re- 
ceived part  of  the  money  on  account  from  the 
indorser;  and  to  an  application  from  the  ac- 
ceptor, stating  that  it  was  probable  he  should 
l>e  able  to  pay  at  a  future  period,  they  returned 
for  answer,  that  they  would  not  press  him. 
The  court  held  it  no  discharge;  and  Lord  Chief 
Justice  Eyre,  in  delivering  the  opinion  of  the 
court,  said  that  if  this  forbearance  to  sue  the 
acceptor  had  taken  place  before  noticing  and 
protesting  for  ncm-payment,  so  that  the  bill 
had  not  been  demanded  when  due,  it  was  clear 
the  drawer  would  have  been  lUseharged,  for  it 
would  be  giving  a  new  credit  to  the  acceptor. 
But  that,  after  protest  for  non-payment,  and 
'notice  to  the  drawer,  or  an  equivalent  [*558 
to  notice,  a  right-  to  sue  the  drawer  had  at- 
tached, and  the  holder  was  not  bound  to  sue 
the  acceptor.  He  might  forbear  to  sue  him. 
The  same  doctrine  was  held  in  Arundel  Bank 
V.  Goble,  reported  in  a  note  to  Chitty  on  Bills. 
Chitty.  378,  Note  o,  edit.  1821.  There  the 
acceptor  applied  for  time,  and  the  holders  as- 
sented to  it,  but  said  they  should  expect  inter- 
est. It  was  contended  that  this  was  a  discharge 
of  the  drawer;  but  the  court  held  otherwise, 
because  the  agreement  of  the  plaintiffs  to  wait 
was  without  consideration,  and  the  acceptor 
might,  notwithstanding  the  agreement,  have 
been  sued  the  next  instant;  and  that  the  under- 
standing that  interest  should  be  paid  by  the 
acceptor,  made  no  difference.  So,  in  Badnall 
T.  Samuel,'  8  Prioe's  Ezeh,  Bep.  621,  in  a  nui  ■ 
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hj  the  holder  against  a  prior  indorser  of  a  bill 
of  exchange,  it  was  held,  that  a  treaty  for  de- 
lay between  the  liolder  and  -  acceptor,  upon 
terma  which  were  not  finally  accepted,  did  not 
diBcbarge  the  defendant,  aJthou^  an  actual 
delay  taken  place  during  the  DC^tiation, 
because  there  was  no  Irinding  oontract  Which 
precluded  the  plaintiffs  from  suing  the  acceptor 
at  any  time. 

Upon  authority^  therefore,  we  are  of  opin* 
ion  that  this  writ  of  error  cannot  be  sustained, 
and  that  the  judgment  below  was  right.  Upon 
principle,  we  should  entertain  the  same  opinion, 
as  we  think  the  whole  reasoning  upon  which 
the  delay  of  the  holder  to  enforce  his  rights 
against  the  drawer  is  held  to  discharge  the  in- 
luner  after  notice,  is  founded  upon  tne  notion 
that  the  stipulation  for  delay  suspends  the 
present  rights  and  remedies  of  the  holder. 

The  judgment  of  the  court  below  li,  there- 
fore, i^Srmed  with  costs. 


S69*]         ['Bills  of  Exchange.] 
THE  UNITED  STATES 

T. 

FBISCtLLA    BABKER.    Administratrix  of 
Abraham  Barker,  deceased. 


WbereTer  the  soremment  of  the  United  States, 
through  Its  lawful);  aatborlEed  agents,  becomes 
the  bolder  of  a  bill  of  etchaoge.  It  la  .bound  to  use 
the  same  diligence.  In  order  to  charge  tbe  Indorser, 
as  in  a  tranBaction  between  private  Indlvldnals. 

Where  tbe  United  States  were  tbe  holders  of  cer- 
tain bills  of  exchange,  sod  their  agent  In  New 
Tork  was  directed,  by  a  letter  from  the  Secretary 
of  the  Treasury,  dated  WasblDgtoo,  December  Ttta, 
1814,  to  give  notice  of  non-acceptaoce  to  the  draw- 
er and  Indorsers,  residing  In  New  Tork,  and  notice 
was  given  to  tbe  Indorser  on  the  12th  of  the  same 
month,  the  mall  which  left  the  8th  having  arrived 
at  New  Tork  at  SO  minutes  past  10  o'clock  a.  k. 
on  the  lOtb :  Held,  that  the  indorser  was  dis- 
charged by  the  negligence  of  the  holders. 

So,  also,  where  tbe  United  States  were  the 
holders  of  other  bills,  and  their  agent  In  New  Tork 
was  directed,  by  a  letter  from  the  Secretary  of  the 
Treasury,  dated  Wasblugtoo,  May  8tb,  181S,  to 

SIve  notice  of  non-payment  to  tbe  drawer  and  In- 
orsers  residing  In  New  Tork,  sod  notice  was  given 
to  tbe  Indorser  on  tbe  12th  of  the  same  month,  the 
mail  which  left  Washington  on  tbe  8th  having 
reached  New  Tork  early  on  tbe  morning  of  the 
11th.  Held,  that  tbe  indorser  was  dlscbarfed  by 
tba  ne^lgence  of  the  holders. 


ERROR  to  the  Circuit  Court  for  the  eastern 
district  of  Pennsylvania. 


This  was  an  action  of  assumpsit  brought  f» 
the  court  below  by  the  United  States,  against 
the  personal  representative  of  A.  Barker,  de- 
ceased, the  indorser  of  several  bills  of  exchange,, 
drawn  in  the  year  1814,  by  J.  Barker,  in  New- 
York,  on  different  houses  of  trade  in  Eng^andJ" 
Among  the  bills,  two  were  protested  for  non- 
acceptance,  and  two  for  non-acceptance  and 
non-payment.  It  appeared  in  evidence  at  U»e- 
trial,  that  the  agent  of  the  United  States- 
Treasury,  in  New  York,  where  the  bills  wero- 
•Irawn,  and  where  the  drawer  and  indorsers  re- 
sided,  received  a  letter  from  the  Secretary  of 
the  Treasury,  dated  Washington,  December  7th, 
"1814,  requesting  him  to  notify  the  ['560 
drawer  and  indorsers  of  the  non-acceptance  or 
tl^e  first  set  of  bills,  and  that  notice  was  ac- 
cordingly given  to  them  on  the  12th  of  De- 
cember. It  was  further  proved  that  the  mail 
which  left  Washington  on  the  8th  of  the  same- 
month,  arrived  at  New  York  at  35  minutes  post 
10  o'clock,  A.  u.,  on  the  10th.    It  was  also- 

firoved  that  the  said  acent  received  a  letter 
rom  the  Secretary  of  the  Treasury,  dated  at 
Washington,  May  8th,  1815,  directing  him  t» 
give  notice  of  the  non-payment  of  the  second 
set  of  bills  of  exchange  to  the  drawer  and  in- 
dorsers, and  that  they  were  notified  on  the- 
12th  of  the  same  month.  It  was  further  proved 
that  tbe  mail  which  left  Washington,  contain- 
ing letters  of  the  8th  of  May,  reached  New 
York  early  in  the  morning  of  the  Uth.  But 
no  notice  of  the  non-acceptanoe  of  tills  seconft 
set  of  bills  was  proved. 

The  learned  juages  in  the  court  below  in- 
structed the  jury  that  the  holders  of  the  bilT 
had  not  used  due  diligence.  The  letter  of  the- 
7th  of  December,  1814,  must  be  considered  aa. 
having  been  written  on  that  day,  and  ought  to- 
have  been  put  into  the  post-office  to  come  by 
the  mail  of  the  8th;  and,  if  so,  it  would  have- 
reoched  New  York  tm  the  morning  of  the  10th. 
That  the  letter  of  the  8th  of  May,  1816,  should 
have  been  put  Into'  the  post-office  to  come  hy 
the  mail  of  the  0th,  and  would  have  reaped 
New  York  the  morning  of  the  11th.  The  earli- 
est notice  alleged  was  on  the  12th  of  Afay  and 
December,  respectively;  and  it  seemed  clears 
either  that  the  letters  were  not  put  into  the- 
post-office  at  Washington  in  due  time,  or  that 
the  agent  in  New  York  was  guilty  of  negli- 
gence in  giving  notice  to  the  parties,  in  eitner 
of  which  cases  they  were  discharged. 

A  verdict  and  judgment  was  rendered  upon- 
this  instruction  in  the  court  below,  on  which 
the  cause  was  brought,  by  writ  of  error,  to  thi» 
court. 

The  cause  was  submitted  without  argument, 
by  the  Attorney-General  for  the  United  States 
and  by  Mr.  Webater  for  the  defendant. 


Nora. — When  the  United  States,  by  their  author- 
ised olBcer,  become  a  party  to  negotiable  paper, 
tbey  have  nil  tbe  rights  and  Incur  all  ttxb  responsl- 
bltlty  of  individuals  who  are  parties  to  such  Instru- 
ments, Beers  v.  United  Stiites,  Dev.  28 ;  4  Op.  Att.- 
Gen.  90;  8  Op.  Att.-Gen.  1. 

Conseqaentfy,  where  a  draft  la  drawn  by  It,  tbe 
bolder  Is  bound  to  the  same  diligence  ta  presefitlog 
the  same,  and  of  giving  notice  of  non-acceptance 
or  non-purnient,  as  In  case  of  a  draft  drawn  by  an 
tndlviduaf.    8  Op.  Att.-Oen.  1. 

The  United  Sutes,  held,  under  tbe  elrcnm- 
stances,  parties  to  a  bill  of  exchange,  both  as 
drawers  and  drawees,  where  the  bUI  was  drawn 
388 


by  a  parser  In  the  navy.  In  pursuance  of  instmc- 
tions  from  tbe  nav;  department,  upon  the  Secre- 
tary of  the  Navvt  and  liable  without  protest  or 
Dotice.    Beers  v.  United  States,  Dev.  27. 
That  the  government  should  pay  the  same  dam- 


ages upon  a  Dill  of  exchange  drawn  by  It,  and  pro- 
tested, as  a  private  person  would  be  liable  to  pay. 
See  Bank  of  u.  S.  v.  U.  8.  3  How.  71X ;  Tbomdyke 


V.  U.  S.  2  Has.  1. 

The  United  States  are  a  body  corporate,  havUB 
capacity  to  contract.  The  Kovemment  of  the  milt- 
ed States  has  power,  as  Inddent  to  Its  soverelni^» 
to  make  a  contract.  Steams  v.  U.  B.  2  Paine,  aOO  ; 
U.  a  T.  Lane,  8  MeLean,  86S. 

Wheat.  IS. 


Digiiized  by  Google 


19U 


Pabku  n  al  v.  Tiu  Juboes^  or  the  Cibcdii  Codbt  or  MAsruna 


660 


Hr.  Chief  Justice  Manball  delivered  the 
opinion  of  the  court: 

661*]  'That  whatever  doubts  might  be 
entertained  as  to  the  charge  of  the  court  below 
relating  to  the  transactions  in  England  (which 
it  has  not  been  thought  necessary  to  state),  in 
respect  to  the  protest  and  transmission  of  the 
Ulb,  wa  think  there  is  noie  as  to  what  took 
plaoa  after  their  urival  at  the  treasury  of 
the  United  States.  The  quesUon  was,  whether 
notice  of  the  dishonor  of  the  bills  was  trans- 
mitted to  the  party  within  the  time  prescribed 
by  the  general  law  in  respect  to  bills  of  ex- 
change. The  court  were  of  opinion  that  there 
was  negligence  either  at  Washington  or  New 
York,  as  to  giving  such  notice;  and  that  the 
notice  actually  given  tras  too  late  to  fix  him 
with  the  responsibility.  The  letter  from  the 
trounty  department  giving  the  notice,  was 
either  not  sent  in  due  course  of  mail  to  New 
York,  or  there  was  negligence  at  New  York  in 
not  giving  notice  there  as  early  as  it  should 
have  been  given,  after  the  letter  arrived  at  that 
taty.  Whether,  therefore,  the  judge  erred  or 
not,  as  to  the  first  part  of  his  otMrm,  in  re- 
spect to  the  transmission  of  the  blUe  mm  Eng- 
land in  n  reasonable  time,  there  was  no  doubt 
that  the  United  States  bad  no  rif  ht  to  recover, 
on  account  of  the  neglect  in  giving  dne  notice 
after  the  return  of  the  bills. 

Upon  this  ground,  the  judgmnt  ol  the 
drcuit  Court  was  afSrmed. 


tPraetlee.] 
FABKERffltaL, 

V. 

IBE  JUDQES  of  the  CIRCUIT  CX)UBT  of 
MARYLAND. 

An  Injanetlon  oot  o(  Oie  Ctrealt  Coort,  to  stay 
proeeediocB  on  a  jadgmmt  at  law  In  that  court, 
nmj  Issne,  DOtwlthsUndioa  the  pendency  ol  a  writ 
of  error  on  tbe  Judgment  In  tbis  court 

An  Injunction  iMued  by  order  of  tbe  district 
Jndxe,  expires  at  the  next  term  at  tbe  coart,  un- 
lesa  contlnoed  by  tbe  court ;  but  the  denial  of  sev- 
eral  aaecesslve  motions  to  dlssolvb  the  Injunction, 
may,  under  circumstances,  be  considered  as  equlva- 
le«  to  an  <»der  for  renewing  It. 

S«a*]   *lf  R.  RAYMOND,  for  the  plaintiffs. 

JIL  having,  on  a  former  day,  ob- 
tained a  rule  to  show  cause  why  a  mandamus 
should  not  issue  to  the  judges  of  the  Circuit 
Court  of  Maryland,  cause  was  this  day  shown, 
and  the  question  argued  by  Mr.  Raymond,  for 
the  rule,  and  by  the  Attotn^-Oenecal  against 
U. 

Mr.  Chief  Justice  Marshall  delivered  the 
(^nion  of  the  court: 

A  rule  was  made  upon  the  judges  of  the 
oonrt  of  the  United  States  for  the  fourth 
eircuit  and  district  of  Maryland,  to  show  cause 
why  an  execution  should  not  issue  on  a  judg- 
ment rendered  in  that  court  in  favor  of  Parkin, 
Parker,  and  Clough,  against  John  E.  Ri|;den. 
A  writ  of  error  had  been  sued  out  to  this  judg- 
ment, which  had  been  affirmed  in  this  court, 
•  Zi.  ed. 


and  the  usual  mandate  had  been  awarded.  On 
.affidavit  that  the  clerk  of  the  Circuit  Court 
"-had  refused  to  issue  an  execution,  and  that  the- 
judges  of  that  court  had  refused  to  direct  one*, 
this  rule  was  made. 

The  cause  shown  Is,  that,  after  suing  forth 
the  writ  of  error  to  tbe  original  judgment,  Rig- 
Am  had  determined  to  abandon  it.  That  tho 
coimsel  who  had  ditained  the  judgment  took 
the  record  from  the  clerk's  office,  filed  it  in 
this  court,  and  obtained  an  affirmance  of  the 
judgment.  Before  this  affirmance,  John  E. 
Ri^en  obtained  an  injunction  to  stay  all  pro- 
ce^ings  at  law  on  the  said  judgment,  which 
the  counsel  for  Parkin,  Parker,  and  Clough, 
have  made  two  ineffectual  attempts  to  dis- 
solve; and  that  the  said  judges  were,  and  are, 
of  opinion,  that  to  issne  execution  during  the 
continuance  of  the  injunction,  would  be  a  vio* 
lation  thereof. 

The  record  of  the  proceedings  in  chancery  is 
annexed  to  this  return,  which  shows'  that  an 
injunction  was  awarded  by  Elias  Glenn,  the- 
district  judge,  on  tbe  19th  of  February,  1826, 
at  which  time  the  writ  of  error  was  depending 
in  this  court. 

The  Bubpcsna  was  retnmable  to  the  May 
term  of  the  Circuit  Court,  but  the  record  does 
not  state  that  any  order  was  made  in  the 
cause  at  that  term.  In  December,  a  rule  wa» 
made  on  the  defendants  In  equity  to.  answer  the- 
bill.  In  'May,  1826,  an  answer  was  [*66S^ 
filed  for  Parkin,  Parker,  and  Clough,  by  Wil- 
liam Gwynn  and  Daniel  Raymond,  their  agents- 
and  attcnneys,  who  moved  to  dissolve  the  in- 
jnnetion,  which  motion  was  rejected.  After- 
wards, in  December,  1826,  on  the  sng^tion 
that  there  is  no  bond  for  the  performance  of 
any  decree  which  might  be  pronounced  in  the 
cause,  it  was  ordered  by  the  court,  that  the  in- 
junction be  dissolved,  unless  cause  be  shown  to 
the  contrary  on  or  before  the  23d  day  of  De- 
cember instant.  On  the  22d  this  rule  was  ex- 
tended. The  bond,  given  on  obtaining  tbe  In- 
junction, which  had  been  mislaid,  was  founds 
and,  on  the  26th,  the  court,  on  argument,  again 
refused  to  dissolve  the  injunction. 

The  cause  shown  on  the  return,  consists  of 
two  parts:  1st.  The  supposed  incorrect  con- 
duct of  the  counsel  for  the  plaintiff  at  law,  in 
bringing  up  the  record  after  the  defendant  had 
abandoned  his  intention  to  prosecute  the  writ 
of  error.   2d.  The  pendency  of  the  injunction. 

The  first  cause  shown  Is  ratirely  insuffident. 
The  plaintiff  in  error  having  given  bond  to 
prosecute  his  writ,  was  at  liberty  at  any  time- 
to  bring  up  the  record ;  and,  although  the  writ 
constituted  no  supersedeas,  yet  the  party  who- 
had  obtained  tbe  judgment  would  remain  ex- 
posed to  the  hazard  of  its  being  reversed  at  a 
distant  day.  To  obviate  such  an  inconvenience, 
one  of  the  rules  of  this  court  authorizes  the- 
defendant  in  error,  where  the  plaintiff  has 
failed  to  file  the  record  within  the  time  pre- 
scribed, to  docket  the  cause,  and  file  a  copy  of 
the  record  with  the  clerk.  The  defendant  in 
error  has  only  conformed  to  this  rule,  and  can 
be  liable  to  no  censure  for  doing  so. 

Tbe  second  cause  assigned  for  refusing  to 
Issue  the  execution,  has  been  contested  on  two- 
grounds: 

•  1.  It  is  oontended,  that  an  injunction  oonld 
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not  he  awarded  while  the  record  waa  before  this 

•court  on  a  writ  of  error. 

We  do  not  think  this  a  valid  objection.  The 
auit  in  chancery  does  not  draw  into  question 
the  judgment  and  proceeding  at  law,  or  claim 

-*  right  to  revise  them.  It  sets  ap  an  equity 
independent  of  the  judgment,  which  admits  the 
Talidity  of  that  judgment,  but  suggests 
664*]  reasons  why  the  *party  who  has  ob- 
tained it  ought  not  to  avail  himself  of  it.  It 
proposes  to  try  a  question  entirely  new,  which 
has  not  been,  and  could  not  be,  litigated  at 
law.  It  may  he  brought  before  the  commence- 
ment of  a  suit  at  law,  pending  such  suit,  or 

-after  ita  decision  by  the  highest  law  tribunal. 
The  bill  is  an  orif^nal  bill,  and  may  be  filed 

•although  an  injunction  should  not  be  awarded. 
The  injunction  arrests  proceedings  at  law,  and 
may  be  dissolved  or  continued  \vitliout  making 

-any  final  decree  in  the  case.  The  condition  of 
the  suit  at  law  may  be  a  reason  for  imposing 
terms  on  the  party  who  applies  for  an  injunc- 
tion, but  can  be  no  reason  for  refusing  it.  The 
sub  poena  and  injonction  act  on  the  person  to 
whom  they  are  directed,  not  on  the  record,  and 
it  can  be  of  no  consequence  where  the  record  is. 

2.  The  second  objection  to  the  pendency  of 
the    injunction    has    more    weight.    It  was 

-awarded  in  December,  1S26,  by  the  district 
judge,  and  no  order  appears  to  have  been  made 
for  its  continuance  at  the  succeeding  term. 
Tbs  act  which  authorizes  the  district  judges  to 

:grant  writs  of  injunction,  provides,  "that  the 
same  shall  not,  unless  so  ordered  by  the  Circuit 
Court,  continue  longer  than  to  the  Circuit 
Court  next  ensuing."  An  order  for  its  con- 
tinuance, therefore,  ought  to  have  been  made; 
and,  after  the  close  of  the  term  without  such 

-order,  an  execution  might  have  been  sued  out 
on  the  judgment  without  any  contempt  of  the 

-court. 

But  if,  in  point  of  law,  the  Injunction  ceased 
to  exist,  the  court  could  re-instate  it  at  \vill. 
The  judges  acted  obviously  on  the  opinion,  that 
the  injunction  still  continued,  and  ought  to 
'Continue,  Two  successive  motions  to  dissolve 
it  were  overruled.  "  The  same  view  of  the  case 
which  induced  the  court  thus  to  continue  the 
injunction,  must  have  induced  a  re-instate- 
ment  of  it,  had  it  been  supposed  to  be  dis- 
•eontinued'by  the  omission  to  make  an  order 
in  It  at  the  term  to  which  the  subpoena  was  re- 
turnable. If,  upon  the  ground  of  this  omission, 
the  mandamus  should  be  awarded,  it  might  be 
rendered  useless  by  granting  a  new  injunction. 
It  ought  to  be  granted,  if  the  case,  as  it  now 
appear?,  shows  that  the  plaintiff  in  equity  is 
■entitled  to  relief.  We  must  suppose  that,  in 
the  opinion  of  the  court,  he  is  so  entitled, 
865*]  *or  the  injunction  would  have  been  dis- 
solved on  motion.  The  continuance  of  the  in- 
junction is,  in  substance,  equivalent  to  a  re- 
newal of  it. 

Under  these  circumstances,  some  difference 
•of  opinion  exists  on  the  motion  for  a  man- 
damus. Some  of  the  judges  think  that  it  ought 
to  be  awarded;  others  are  of  opinion  that  as 
the  injunction  is  still  continued  by  the  court, 
and  as  the  judges  who  have  a  right  to  give  it 
force  have  returned  that  it  is  in  force,  it  onght 
-not  to  be  awarded.  The  motion  U  overruled. 

Rule  discharged. 
-780 


[Limitation.] 
THOMPSON 

V. 

PETER  ft  JOHNS,  Administrators  de  bonus 

non  of  Peter,  deceased. 

An  ackDowIedgment  et  tbe  debt  bjr  the  personal 
representatives  ot  the  original  debtor,  oeceued, 
will  not  take  the  case  out  ol  tbe  statute  of  liml- 

tatlons. 

ERROR  to  the  Circuit  Court  for  the  Distriet 
of  Columbia.  This  was  an  action  of  as- 
sumpsit brought  in  September,  1822,  by  the 
plaintiff  against  the  defendants,  for  goods  sold, 
etc.,  to  their  intestate.  At  the  trial  in  the 
court  below,  the  plaintiff  gave  in  evidence,  that 
in  the  life-time  of  the  intestate,  James  Peter, 
who  died  in  Uie  year  1808,  he  admitted  the 
payment,  at  his  request  and  for  his  use,  by  .the 
plaintiff,  of  the  $800  charged  in  the  account 
produced;  that  after  the  death  of  said  Peter, 
and  after  his  brother  Di  Peter  had  obtained 
letters  of  administration  on  his  estate,  an  ac- 
count, of  which  the  one  now  in  suit  is  a  copy, 
was  drawn  off,  passed  the  Orphans'  Court,  and 
presented  to  said  D.  Peter,  as  said  administra- 
tor, for  payment;  to  which  he  aoswered,  there 
were  no  funds  in  hand  to  pay  the  debts  of  tbo 
intestate.  The  said  account,  with  the  certificate 
of  allowance  by  the  Orphans'  "Court  [*566 
thereon,  and  so  presented  as  aforesaid,  was  left 
in  the  hands  of  said  D.  Peter  after  his  death, 
which  was  in  the  year  1812;  And  after  the  de- 
fendants had  qualified  as  administrators  de 
bonus  non,  some  time  in  the  spring  or  sum- 
mer of  the  year  1820,  an  application  was  made 
on  behalf  of  the  plaintiff  to  the  d^endant.  (}■ 
Peter,  for  a  settlement  of  the  said  account;  ui 
which  he  answered,  that  he  knew  very  little  of 
the  business  of  the  estate,  which  was  princi- 
pally attended  to  by  the  other  defendant, 
Johns,  but  there  were  no  funds  in  hand  to  pay 
the  debts  of  the  estate;  and  in  a  subsequent 
conversation,  the  said  G.  Peter,  in  answer  to 
another  application  for  payment  of  the  said 
account,  said,  that  until  a  recovery  could  be 
had  from  one  Magruder,  to  whom  lands  of  the 
intestate  had  been  sold,  for  the  purchase  mon^ 
of  which  a  suit  was  pending,  the  adminis- 
trators would  have  no  funds  to  pay  James 
Peter's  debts;  application  for  a  settlement  was 
then  made  in  behalf  of  the  plaintiff  to  said 
Johns,  to  whom  the  other  defendant  had  re- 
ferred as  the  acting  administrator,  and  the 
said  Johns  was  requested  to  see  if  the  said 
account,  before  delivered  to  said  David  Peter  as 
aforesaid,  was  not  among  the  files  of  his 
papers,  and  to  return  it  for  the  purpose  of 
bringing  suit  on  it;  to  which  the  said  Johns 
replied  that  he  had  seen,  or  believed  the  ac- 
count was  on  file;  would  look  for  and  return 
it;  and  further  said,  there  were  no  funds  in 
hand  to  pay  the  ddits  of  the  estate;  and  on  a 
second  application  to  the  said  Johns  for  tbe 
said  account,  he  said  he  had  looked  for  It  uid 
could  not  find  it. 

A  verdict  was  taken  subject  to  the  opinion 
of  the  court,  whether  the  above  was  sufficient 
evidence,  to  be  left  to  the  jury,  of  a  subsequent 
acknowledgment  of  tbe  debt,  to  take  the  case 
out  of  the  statute  of  limitations.  A  judgment 
having  been  rendered  for  the  defendants,  the 
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moH  wu  brougbt  by  writ  of  error  before  tbia 
«ourt: 

The  cause  was  anued  by  Mr.  Jones  for  tbe 
ylaiutifl,  and  by  Mr.  Key  fw  tbe  defendants. 

Mr.  Chief  Justice  Marshall  delivered  tbe 
opinion  of  the  court: 

A*7*]  *ThiB  was  a  suit  brought  In  Septem- 
her,  1822,  OD  a  promise  alleged  to  have  been 
tude  by  the  intestate  of  the  defendant,  who 
£ed  in  the  year  1808.  The  defendant  pleaded 
DOB  assumpsit,  and  the  statute  of  limitations, 
on  which  pleas  issue  was  joined.  By  consent 
of  parties  a  verdict  was  found  for  the  plain- 
tiff, subject  to  the  opinion  of  the  court,  wheth- 
or  the  evidence  which  is  stated  in  a  case  made 
1^  tbe  parties  be  sufficient  to  be  left  to  the 
jury  as  evidence  of  a  subsequent  acknowledg- 
ment, competent  to  take  the  case  out  of  the 
statute  of  limitations.  The  court  gave  judg- 
ment for  the  defendants,  which  judgment  la 
now  l>efore  this  court  on  a  writ  of  error. 

The  court  is  of  opinion  that  the  Circuit 
Court  decided  rightly.  The  original  adminis- 
trator, David  Peter,  did  not  acknowledge  the 
d<d>t,  but  said  there  were  no  funds  in  band  to 
pay  the  debts  of  tbe  testator.  This  language 
might  be  used  by  a  person  not  intending  to  give 
any  validity  to  tbe  claim,  and  i^orunt  of  its 
real  merits.  The  conversation  with  one  of  the 
present  defendants,  George  Peter,  was  still  fur- 
ther from  being  an  acknowledgment.  Had  this 
even  been  a  suit  against  the  original  debtor, 
these  declarations  would  not  have  been  suf- 
ficient to  take  the  case  out  of  tbe  statute.  The 
oases  cited  from  8  <>anch*s  Rep.  72,  and  11 
Wheat.  Rep.  209,  are  expressly  in  point.  But 
this  is  not  a  suit  against  the  original  debtor. 
It  is  brought  against  his  representative,  who 
may  have  no  personal  knowledge  of  the  trans- 
action. Declarations  against  him  have  never 
been  held  to  take  the  promise  of  a  testator  or 
intestate  out  of  the  act.  Indeed,  the  contrary 
has  been  held. 

Judgment,  affirmed  with  costs. 


[•Devise.] 


WILLIAMSON  et  al.,  Appellants, 

V. 

DANIEL  et  at.,  Respondents. 

An  absolute  .bequest  of  certain  sinves  to  P.  n. 
Is  qualified  b7  a  snbseqtieut  limitation  over,  that  If 
either  of  the  tcfltator's  grnndcblldren.  P.  H.  or  .T. 
D.  A.,  sbould  die  without  a  lawful  lieir  of  their 
twdles,  that  the  other  should  bclr  Its  estate,  which 
converted  the  previous  estate  into  an  estate  tall ; 
and  there  being  do  words  la  the  will  which  re- 
strained the  dying  without  Issue  to  the  time  of  the 
4eatb  of  tbe  legatee,  the  limitation  over  was  held 
to  be  on  a  contingency  too  remote. 

The  rule  of  partus  sequUur  rentrem  Is  unlver- 
aally  followed,  unless  there  be  something  In  tbe 
terms  of  the  InstruneDt  which  disposes  of  the 
mother,  separating  the  iMoe  from  her. 


A 


PFEAL  from  the  Circuit  Court  of  Georgia. 


Tbe  controversy  in  this  cause  arose  out  of 
the  following  clauses  in  the  will  of  James 
Daniel:  "I  lend  my  wife  twentv-one  negroes," 
«  Ii.  ed. 


naming  them,  and  also  eertain  lands,  "during 
her  natural  life."  And  subsequently,  "I  give 
and  bequeath  unto  my  granddaughter.  Patsy 
Hendrick,  three  negroes,  viz.,  Joe,  Parker,  and 
Willis.  I  also  give  her  one-half  of  the  negroes 
I  have  lent  my  wife,  to  her  and  her  heirs  for- 
ever. I  give  and  bequeath  unto  my  grandson, 
Jesse  Daniel  Austin,  son  of  Betty  Austin,  one- 
half  of  the  negroes  I  have  lent  my  wife,  after 
the  death  of  my  wife,  Nauqy  Daniel.  Now,  my 
will  is,  that  if  either  of  my  grandchildren. 
Patsy  Hendrick,  or  Jesse  Daniel  Austin,  should 
die  without  a  lawful  heir  of  their  bodies,  that 
the  other  should  heir  its  estate."  Jesse  Daniel 
Austin  (now  called  by  special  act  Jesse  Austin 
Daniel),  survived  Patsy  Hendrick;  and  after 
the  death  of  Nancy  Daniel,  the  widow  of  the 
testator,  took  into  possession  all  tbe  negroes 
bequeathed  to  her  during  her  life.  Petay  Hen- 
drick died  about  tbe  year  I80S,  intestate,  and 
without  heirs  of  her  body,  bein^  at  the  time 
of  her  death  an  infant  about  nine  years  old, 
leaving  Robert  Hendrick,  her  father,  and 
Louisa  Hendrick,  her  half  sister,  by  the 
father's  'side,  now  Louisa  Gibbes,  one  [*669 
of  the  complainants,  her  next  of  kin.  Robert 
Hendrick  died  in  1814,  having  first  made  fais 
will,  bequeathing  bis  estate  to  the  said  Louisa, 
his  daughter,  and  his  wife  Mary,  now  Mary 
Williamson,  also  a  eomplainant.  Some  of  the 
slaves,  to  wit,  Sally  and  her  children^  were 
bom  in  the  life-time  of  Nancy  Daniel. 

The  court  below  determined  that  the  limita- 
tion over  was  too  reipote,  and  decreed  one-half 
the  slaves  to  tbe  representatives  of  Patsy  Hen- 
dridc,  the  complainants.  It  also  decreed  that 
the  slaves,  Sally  and  her  childr^  did  not 
belong  to  the  estate  of  the  tenant  for  life. 
The  defendants  appealed  to  this  court. 

The  cause  was  argued  by  Mr.  Berrien  for 
the  appellants,*  and  by  Mr.  Wilde  for  the  re* 
spondents. 

Mr.  Chief  Justice  Xanhall  delivered  the 
opinion  of  the  court: 

The  first  bequest  to  Patsy  Hendrick  wonld 
pass  the  slaves  therein  mentioned  to  her  aluKH 
lutely,  were  not  this  absolute  estate  qualified 
by  the  subsequent  limitation  over,  if  either  of 
the  testator's  grandchildren,  Patsy  Hendrick, 
or  Jesse  Daniel  Austin,  should  die  without  a 
lawful  heir  of  their  bodies,  that  the  other 
should  heir  its  estate.  We  think  these  words 
convert  tbe  absolute  estate  previously  given 
into  an  estate  tail;  and,  if  so,  since  slaves  are 
personal  property,  the  limitation  over  is  too 
remote. 

There  are  no  words  in  the  will  which  re- 
strain the  dying  without  issue  to  the  time  of 
the  death  of  the  legatee.  The  remainder  over 
is  to  take  effect  whenever  either  of  the  im- 
mediate legatees  should  die  without  a  lawful 
heir  of  his  or  her  body.  The  gift  in  remainder 
is  a  gift  to  the  stock,  and  is  limited  over  on  a 
contingency  too  remote  to  be  allowed  by  the 
policy  of  the  law. 

•The  second  point  is,  we  believe,  ["STO 
well  settled.    The  issue  is,  we  believe,  tmi* 


1.— Fearne,  445,  471,  478.  482,  485;  Free.  In 
Ch.  10:  1  P.  Wms.  534;  Prec  In  Ch.  108;  8  P. 
Wms.  263 :  8  Johns.  Rep.  289  ;  2  Mass.  Rep.  66 ;  1 
P.  Wms.  683 ;  8  Atk.  896 ;  2  Term  Rep.  720 :  7 
Term  Rep.  S8B;  8  Ves.  11;  17  Ves.  479. 
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▼eraftlly  eonildered  u  following  the  mother, 
unless  they  be  separated  from  each  other  by 
the  terms  of  the  instrument  which  disposes  of 
tiie  mother. 
Degree  aflSrmed  with  oosts. 


[8ale.3  t 
KEWUAN,  Plaintiff  In  Xrnr. 

T. 

JACKSON,  Defendant  in  Snor. 

QneatloQ  u  to  the  sufflelenej  ot  a  notice  of  sale 
at  real  property  under  a  deed  of  trust.  • 

No  particular  form  of  soeb  a  notice  Is  prescribed 
by  law;  it  Is  snfflclent  If  the  description  ot  tbe 
land  Is  reasonably  certain,  so  as  to  Inform  tbe  pub- 
lic of  tbe  property  to  be  sold. 

THIS  cause  was  argued  by  Mr.  Key  for  the 
plaintiff  in  error,  and  by  Hr.  Swann  for 

the  defendant  in  error. 

Mr.  Justice  Trimble  delirered  the  opinion  of 
the  eourt: 

This  waa  an  action  of  ejectment,  brought  to 
recover  lot  Mo.  99,  in  Threlkeld's  addition  to 
Georgetown,  with  the  improvements  thereon, 
fronting  sixty  feet  on  Fayette  street,  and  one 
hundred  and  twenty  feet  on  Second  street. 

The  plaintiff  in  error  was  tenant  in  posses- 
sion 01  the  premises,  appeared  to  the  action, 
and,  upon  entering  into  the  common  consent 
rule,  was  admittea  to  defend,  and  plcftded  not 
guilty,  upon  which  issue  waa  joined. 

Upon  the  trial  in  the  court  below,  the  plain- 
tiff gave  in  evidence  a  deed  from  John  W. 
Bronaugh  to  Thomas  G.  Moncure,  conveying  to 
him,  in  trust,  for  the  payment  of  certain  enu- 
merated creditors,  "a  lot  on  Fayette  street,  and 
Second  street,  in  Georgetown,  fronting  60  feet 
feet  on  Fayette  street,  and  120  feet  on  Second 
street,  with  the  buildings,  improvements, 
571*]  "and  privileges,"  in  trust,  to  secure  the 

Sayment  of  the  enumerated  debts  within  thirty 
ays ;  and,  if  not  then  paid,  the  property  con- 
veyed  in  trust  to  be  sol^  "after  a  week's  notice 
in  the  Messenger,"  etc. 

The  plaintiff  gave  in  evidence  the  notice  pub- 
lished in  the  Messenger,  under,  and  in  pur- 
suance of  which,  tlie  property  was  sold  at  pub- 
lic auction,  in  these  words,  to  wit:  "By  vir- 
tue of  a  deed  of  trust  to  the  subscriber,  for  the 
8ecuriI^;  certain  moneys  therein  mentioned, 
will  be  exposed  to  public  sale,  on  Thursday,  the 
4th  of  March  next,  for  ready  money,  the  fol- 
lowing described  property,  viz.,  lot  No.  90,  in 
Peter,  Beatly,  Threlkeld,  and  Deakins'  addi- 
tion to  Georgetown,  fronting  60  feet  on  Fay- 
ette street,  and  120  feet  on  Second  street,  with 
a  two-story  brick  dwelling-house,  in  excellent 
repair,  thereon.  The  sale  to  take  place  on  the 
premises. 

"Thomas  G.  Moncure,  Trustee. 

"The  above  sale  postponed  until  the  4th 
of  May  next,  when  it  will  certainly  take  place. 
March  24th,  1819." 

The  plaintiff  proved  that  the  lot  eonvqred  by 
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the  deed  of  trust  had  been  sold  on  the  premises, 
at  public  auction,  by  Moncure,  the  trustee,  on 
the  day  mentioned  in  tbe  notice,  and  that  Jack- 
son became  the  higliest  bidder  and  purchaser; 
and  the  plaintiff  gave  in  evidence  the  deed  of 
conveyance  made  by  the  trustee  to  Jaekaon,  for 
lot  Mo.  99,  etc.,  in  pursuance  of  the  publie  sale.. 
It  was  proved  that  the  plaintiff  in  error  had 
entered  upon  the  premises  as  tenant  to  John 
W.  Bronaugh,  and  that  he  was  in  posaession 
at  the  commencement  of  tbe  suit;  and  the  town 
plats  were  also  given  in  evidence. 

A  verdict  was  taken  for  the  plaintiff,  snb- 
ject  to  the  opinion  of  the  eourt,  as  to  the  law 
arising  upon  the  case,  and  tbe  court  below 
thereupon  gave  judgment  for  the  plaintiff  iik 
that  court. 

It  is  contended  for  the  plaintiff  in  error^ 
that  the  judgment  of  the  court  below  is  er- 
roneous, and  should  be  reversed: 

*l8t.  Because  no  valid  sale  could  be  [*57S 
made  of  the  premises  in  questicm  without  thfr 
aid  of  a  court  of  equity, 

2d.  Because  the  trustee's  "proceedings  were 
irr^ular,  and  no  title  passed  to  the  appeUee- 
by  Moncure's  deed  of  the  14th  of  June,  1819." 

We  do  not  think  there  is  anything  in  th» 
llrst  ^und  assumed  by  the  counsel  for  the 
plaintiff  in  error.  Whether  the  conveyance 
from  Bronaugh  to  Moncure  be  regarded  aa  a. 
mortgsge,  as  contended  for  by  the  counsel,  or 
as  a  deed  of  trust,  in  the  usual  and  teclinical 
sense  of  the  tenm  there  can  be  no  doidit  it 
vested  in  Moncure  the  legiU  title  to  the  prem- 
ises; and  this  conveyance  of  the  premisea  by 
deed  to  the  appellee,  if  regularly  made,  must 
necessarily  be  regarded  in  a  court  of  law  as  in- 
vesting the  appellee  with  the  legal  title.  How- 
the  matter  might  be  regarded  by  a  court  of 
equity,  is  not  for  this  court  here  to  say.  But 
it  is  perfectly  clear  that,  the  conveyance  of  the 
trustee  was  a  sufficient  title  at  law  to  enable 
his  alienee  to  recover  in  the  action  of  eject- 
ment, unless  the  second  <^jection  is  maintain- 
able. 

The  second  ground  of  argument  proceed» 
upon  an  objection  to  the  notice  of  sale.  It 
turns  out,  upon  an  inspection  of  the  town 
plats,  that  the  premises  in  question  do  not  lie 
in  "Peter,  Beatty,  Threlkeld,  and  Deakins'  ad- 
dition to  Georgetown,"  as  described  in  the 
notice,  but  in  "Threlkeld's"  addition  to  George- 
town. And  this  mistake  in  the  deacription  of 
the  premises,  it  is  insisted,  wholly  vitiates  the 
notice,  and  must  render  the  sale  made  under  it 
void.  We  think  the  objection  ought  not  to  be- 
sustained.  The  law  has  prescribed  no  par- 
ticular form  for  a  notice  of  this  description.  It 
is  sufficient  if,  upon  the  whole  matter,  it  ap- 

f tears  calculated  reasonably  to  apprize  the  pub- 
ic of  the  property  intended  to  oe  sold.  We 
think  the  notice  sufficient  for  that  purpose^ 
notwithstanding  the  inaccuracy  of  describing 
the  property  as  being  in  "Peter,  Beatty,  Threl- 
keld, and  Deakins'  addition,"  instead  of 
"Threlkeld's  addition."  It  could  not  mislead 
those  who  did  not  know  the  precise  limits  of 
these  respective  additions,  and  they  were,  to- 
those  who  might  wish  to  purchase,  of  so '  little 
consequence  as  scarcely  to  form  sT  subject  of 
inquiry.  That  part  of  the  description,  sill 
must    have    known,    did    not,    and  could 
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-S7S*]  •not,  point  out  the  particular  lot  in- 
tended to  be  sold,  lliat  could  only  be  arrived 
■at  by  the  more  certain  and  specific  description 
«f  its  locatityj  namely,  "lot  No.  99,  fronting  60 
feet  OB  Fayette  street,  and  120  on  Second 
atreet."  To  those  who  knew  the  precise  limits 
•of  the  several  additions,  the  notice  furnished, 
vpon  its  face,  not  only  sufficient  evidence  of 
the  mistake,  but  a  sufficient  corrective  of  that 
xoistake.  They  could  not  be  ignorant  that 
Fayette  street  and  Second  street  were  not  in 
the  addition  described,  but  in  the  adjoining  ad- 
dition, in  the  name  of  Threlkeld.  As  the  lot  is 
■described  as  fronting  60  feet  on  one  of  those 
streets,  and  120  on  the  -  other,  it  must  have 
been  obvious,  at  once,  that  as  these  streets 
crossed  each  other  at  right  angles,  and  the 
lots  were  laid  off  in  right-angled  parallelo- 
grams, the  lot  intended  lay  in  the  angle 
formed  by  these  two  streets.  The  streets  of  a 
town  are  its  public  highways,  and  must  be 
pnstuned  to  be  well  known  to,  or  easily  found 
oy,  all  those  who  have  an  interest  in  knowitig 
-them,  or  inquiring  for  them.  They  are,  in- 
deed, tlie  most  prominent  and  notorious  land- 
marks and  guides  by  which  the  lots  are  to  be 
sought  for,  found,  and  known. 

It  cannot  be  believed,  that  anyone  wishing 
to  find,  or  know,  lot  No.  09,  fronting  60  feet  on 
Fayette  street,  and  120  feet  on  Second  street, 
or  to  purchase,  could  be,  for  one  moment,  mis- 

Siided  by  the  inaccurate,  and  palpably  mis- 
ken    dMcrlption,  of  its  being  in  "Peter, 
Beatty,  Thr«lkeld,  and  Deakins'  addition." 

Common  sense  would  dictate,  to  everyone 
who  read  the  notice,  that  the  less  important, 
•<ABCure,  and  indefinite  part  of  the  description, 
which,  whether  true  or  false,  did  not  fix  and 
j^ve  locality  to  the  lot  intended  to  be  de- 
scribed, ought  to  yield  to  that  palpable  and 
notorious  description,  in  reference  to  the  public 
streets  and  highways  of  the  town,  which  gave 
]t  positive  locality. 

It  has  been  said,  that  the  Ko.  00,  did  not  ap- 
pear on  the  reooHed  plat  of  the  town,  upon 
which  the  square  only  is  laid  down,  without  di- 
Tisional  lines  and  numbers  designating  the  lots 
of  each  square;  but  it  is  admitted,  it  was 
-numbered  on  the  plat  made  out  by  order  of  the 
oorportition,  and  lodged  with  the  register,  but 
mot  recorded. 

674*]  *It  is  beHeved,  no  purehaaer  would 
have  ventured  to  buy  without  first  inspecting 
the  title  deeds,  and  both  the  plats.  But  be  this 
«8  it  may,  and  even  if  any  should  have  been  so 
oarelesR  as  not  to  examine  the  latter  plat,  still 
it  would  clearly  appear,  from  the  recorded 
Qiat,  that  the  lot  described  did  not  lie  in  the 
addition  8upp(»ed  by  the  notice,  but  in  Xhrel- 
keld's  addition,  which  was  alt  that  was  neoea- 
sary  to  correct  the  mistake;  and  it  would  also 
appear,  it  must  necessarily  lie  in  the  angle 
uifl^e  by  Fayette  street  and  Second  street. 

A  purchaser,  or  anyone  inclined  to  become  a 
purchaser,  of  property  upon  those  streets,  could 
not  have  failed  to  have  ascertained  the  par- 
ticular lot  intended  by  the  notice. 

We  all  think  the  notice  was,  notwithstand- 
ing the  mistake  in  part  of  the  description,  cer- 
tain to  a  common  and  reasonable  extent,  and 
that  is  BufBcient. 

Judgmeat  afflnned,  wIUi  oosta. 
•  Ik  ed. 


[Chancery.   Local  Law.] 
DUNLAP  «t  al.,  AppallantB, 

DUNLAP  et  al.,  Bespondenta. 

A  quMtloQ  of  fact,  In  a  suit  Id  equItTi  respecting 
the  proprietary  Interest  In  an  entry  of  lands  wlttk< 
tn  tbe  mllltarr  district  of  Ohio. 

Rule  of  equity,  that  where  land  Is  sold  ss  for  a 
certain  quantity,  a  court  of  equity  relieves  If  tbe 
guantity  be  defective,  only  applicable  to  contracts 
for  the  sale  of  land  In  a  settled  country,  where  tbe 
titles  are  complete,  the  bouDdarles  determined, 
and  the  real  quantity  known,  or  capable  of  being 
ascerUlned  by  tbe  vendor. 

THIS  cause  was  araued  by  Mr.  Scott  for  the 
appellants,  and  by  Mr.  Doddridge  for  the 

respondents. 

Mr.  Chief  Justice  Haxshall  delivered  tha 

opinion  of  the  court: 

*This  suit  was  brought  originally  by  ['675 
John  Dunlap,  the  appellee,  in  tbe  Circuit  Court 
of  the  United  States,  sitting  in  the  District  of 
Ohio,  to  obtain  a  conveyance  of  one  moiety  of 
a  tract  of  land  in  the  state  of  Ohio,  which  was 
purchased,  as  is  alleged  in  the  bill,  on  the 
joint  account  of  the  plaintiff  and  of  his  uncle, 
Alexander,  one  of  the  defendants  in  the  Circuit 
Court.  Alexander,  who  made  the  contract,  ob- 
tained the  conveyance  to  himself,  and  after- 
wards conveyed  the  land  to  his  son  James. 
Both  Alexander  and  Jamea  were  made  d^ 
fendants. 

Some  time  about  the  year  1792  or  1703,  Al- 
exander Dnnlap  purchased  from  John  Fowler 
an  entiT  of  one  uiousand  acres  of  land  on  the 
Scioto  River  in  the  Virginia  military  district, 
at  the  price  of  £100,  Virginia  currency.  An 
agreement  was  entered  into  at  the  time  be- 
tween the  plaintiff  and  the  defendant,  Alexan- 
der, that  this  purchase  should  be  made  in 
partnership,  the  plaintiff  says,  with  himself, 
the  defendant  says,  with  John  Dunlap,  senior, 
his  father.  The  testimony,  however,  proves  in* 
contestibly  that,  though  the  moiety  of  the 
purchase  money  was  pMd  by  the  father,  it  was 
paid  for  the  plaintiff,  whom  he  always  con- 
sidered as  the  rightful  proprietor  of  the  land. 
The  purchase  will,  therefore,  be  treated  as 
being  made  on  the  joint  account  of  the  plain- 
tiff and  Alexander  Dunlap.  James  Dunlap 
claims  as  a  volunteer  under  Alexander,  and  his 
title  is  dependent  on  that  of  his  father. 

The  original  entry  wu  made  the  7th  of 
August,  1787.  It  was  withdrawn,  and  re 
entered  on  the  22d  of  April,  1796,  and  this 
entry  was  again  withdrawn  and  re-entered  on 
the  25th  of  July,  1796.  The  warrant  was  re- 
entered on  nearly  the  same  land.  The  changes 
were  such  as  might  probably  be  caused  by  a 
more  perfect  knowledge  of  the  country;  and 
the  last  entry,  as  surveyed  on  tbe  20th  of  Oc- 
tober, 1790,  contains  about  three  hundred  acres 
of  surplus  land.  The  ptat  of  the  survnror, 
however,  on  which  the  patent  issued,  specifies 
only  1,000  acres.  The  right  to  this  surplus 
constitutes  the  chief  subject  of  controversy  be- 
tween the  parties.  The  plaintiffs  contend  that 
the  whole  entry  was  purchased,  and  that  in 
such  contracts  the  whole  entiy  passes  to  the 
purchaser.  The  defendants  insist  that  the 
original  contract  was  *for  only  1,000  [*tf7< 
aeres,  and  that  the  surpitu  lud  belonged  to 
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Fowler.  That  he  afterwards  purchased  this 
surplus,  not  on  joint  account,  but  for  himself. 
In  1802  he  obtained  a  erant  for  the  whole  tract 
io  his  own  name,  and  now  claims  the  whole 
sunilus  as  bis  separate  property. 

^e  entiT  is  for  1,000  acres  of  land.  The 
survey  made  on  the  entry  purports  to  be  for 
1,000  acres  of  land.  The  plat  and  certificate  of 
survey  were  transferred  by  John  Fowler  to 
Alexander  Dunlap,  by  an  indorsement  in  the 
following  words:  "I  do  hereby  aasi^  all  my 
riffht,  title,  and  interest  to  the  withm  land  to 
Alexander  Dunlap,  and  request  a  grant  may 
issue  accordingly. 

This  is  the  only  written  evldoiee  of  the  eon- 
tract,  and  purports  to  be  &  transfer  of  the 
whole  entry  and  surv^. 

Tbe  defendant,  Alexander,  alleles,  in  his 
answer,  that  the  original  contract  was  "only 
for  1,000  acres  of  land,"  that  after  the  survey 
he  discovered  the  surplus  and  mentioned  it  to 
Fowler,  who  said  that  he  had  contracted  to  tiell 
but  1,000  acres,  and  should  require  additional 
eompeosation  for  the  excras.  The  respondent 
agreed  to  give  him  9300  for  the  surplus,  and 
Fowler's  receipt  for  that  sum,  dated  the  17th 
of  October,  1800,  is  annexed  to  the  answer. 
Though  the  defendant  introduces  into  his  an- 
swer the  allegation  that  he  purchased  only 
1,000  acres  of  land,  yet  it  is  remarkable,  that 
in  the  first  part  of  the  same  answer  he  states 
himself  to  have  purchased  the  entry,  and  also 
says  that  the  surplus  was  not  discovered  until 
man/  years  afterwards,  when  the  survey  was 
made.  The  reservation  of  a  surplus,  when  no 
surplus  existed,  in  a  contract  wnich  purport- 
ed to  be  made  for  the  entire  tract,  at  a  time 
when  the  purchase  of  entries  was  a  common 
transact'OQ,  and  the  probability  that  an  entry 
might  be  so  surveyed  as  to  comprehend  more 
land  than  it  called  for,  or  so  as  to  interfere 
with  other  entries  and  lose  a  part  of  the  land 
it  eorered,  was  a  matter  of  general  notoriety,  is 
so  extraordinary  a  circumstance  as  to  justify 
a  critical  examination  of  the  testimony  by 
which  it  is  supported. 

Alexander  Dunlap,  in  the  first  instance, 
states  the  contract  to  have  been,  in  fact,  what 
it  purports  to  be,  a  purchase  of  the  entry,  that 
is,  of  the  entire  entry.  To  reconcile  this  with 
677*]  *the  subsequent  declaration,  that  "the 
purchase  was  only  of  1,000  acres  of  land,"  we 
must  suppose  that,  as  the  entry  called  for  that 
quantity,  and  he  purchased  the  entry,  he  might 
allow  himself  to  say  that  he  purchaaed  only 
1,000  acres.  He  drew  an  inference,  however, 
which  the  law  does  not  draw,  and  on  which 
he  ought  not  to  have  acted  until  he  oonsulted 
bis  partner. 

The  defendants  also  sustain  their  pretensions 
1^  the  testimony  of  John  Fowler,  whose  deposi- 
tion was  first  taken  on  the  24th  of  October, 
1817.  He  identifies  the  receipt,  and  swears 
that  it  was  a  fair  transaction. 

His  deposition  is  taken  a  second  time  on  the 
3d  of  August,  1819.  He  swears  "that  he  sold 
to  Alexander  Dunlap  1,000  acres  of  land  with- 
in the  bounds  of  a  military  survey,  made  in 
his  name,  as  assignee  of  Arthur  Lind,  on  the 
Scioto  River,  and.  afterwards,  about  the  7th 
day  of  October,  1800,  he  sold  to  Alexander  Dun- 
lap, for  the  consideration  of  $300,  all  the  sur- 
plus contained  within  the  bounds  of  the  said 
military  surrqr.* 
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This  deposition  states  the  original  contract  as 
if  a  survey,  not  an  entry,  had  been  the  subject 
of  it:  and  as  if  the  transfer  had  been  <d  a 
specified  poiti<ni  <^  that  mirvey,  not  of  the 
whole. 

On  the  1901  of  November,  1820,  a  copy  of  the 
plat  and  certificate  of  survey  was  obtained 
from  the  general  land-office,  by  which  it  ap- 
peared that  the  survey  was  made  on  the  20th 
of  October,  1796,  three  or  four  years  after  the 
entry  had  been  sold. 

The  deposition  of  John  Fowler  was  again 
taken  on  the  28th  of  November,  1822.  He 
swears  that  in  1702  or  1793,  he  sold  to  Alex- 
auder  DunUp  1,000  acres,  jwrt  of  a  militaiy 
survey  made  in  the  deptment's  name,  as  as- 
signee of  Arthur  Lind,  on  the  Scioto  River,  at 
the  rate  of  £10,  Virginia  currency,  per  100 
acres,  reserving  the  surplus  "should  the  said 
survey  contain  any  withm  the  bounds."  Some 
years  afterwards  he  was  informed  by  the 
late  General  Nathaniel  Massie  that  **tlie  sur- 
vey eonteined  about  300  acres  of  surplus." 
Some  time  after  which  he  proposed  to  sell  the 
said  surplus  to  Alexander  Dunlap,  who  agreed 
to  give  him  therefor  $300. 

*In  this  deposition  the  witness  stetes  [*578 
a  sale  by  the  acre,  although  in  his  preceding 
depositions  he  had  spoken  of  a  sale  in  gross. 
In  his  second  deposition  he  had  mentioni^  the 
sale  of  1,000  acres  of  land,  "within  the  bounds 
of  a  military  survqr  made  in  his  name  on  the 
Scioto;"  plainly  alluding  to  a  survey  already 
made.  In  his  third  deposition  he  still  speaks 
of  a  military  survey,  but  plainly  speaks  of  it 
as  of  one  to  be  made  in  future.  He  reserved 
the  surplus,  he  said,  "should  the  said  survey 
contain  any  within  the  bounds."  It  is  also  ob- 
servable that  he  says  he  received  the  informa- 
tion from  Sfassie;  whereas,  Alexander  Dunlap 
says,  in  his  answer,  that  he  himself  gave  the 
information  to  Fowler.  This,  however,  taken 
in  itself,  would  not  be  a  very  material  contra- 
diction. It  might  be  accounted  for.  But  the 
various  shapes  in  which  Fowler  places  the  eon- 
tract  certainly  show  that  his  recollection  of  it 
was  very  imperfect,  and  is  not  entitled  to  much, 
credit. 

The  assignment  which  he  made  to  Alexander 
Dunlap  is  of  the  entire  survey.  It  must  he- 
considered  as  an  execution  of  the  contract  he 
had  previously  made;  and  i»  written  evidenee- 
of  the  extent  of  that  contract.  If,  instead  of 
selling  the  whole  survey,  as  the  assignment  im- 
ports, he  had  sold  only  a  ^art  of  it.  his  natural 
course  would  have  been  either  to  take  out  the- 
patent  in  his  own  name  and  give  hia  obligati<Hi 
to  convey  a  part  when  the  ^tent  should  issue, 
or  to  take  it  out  in  their  jomt  names,  entering 
into  an  agreement  specifying  their  respectiTe 
interests,  or  to  take  some  obligation  from  Alex- 
ander Dunlap  binding  him  to  reconvey  the  sur- 
plus. A  written  contract  cannot  be  varied  by 
such  suspicious  testimony  as  that  of  Fowler; 
especially  in  a  case  which  eontains  within  it- 
self the  strongest  circumstances  of  probability 
against  the  attempt. 

This  probability  is  supported  by  c^her  testi- 
mony than  is  furnished  by  the  oontraet  itself. 
James  Dunlap,  the  brother  of  John,  depoees, 
that  Alexander  Dunlap  told  him  he  and  tiie- 
plaintiff  had  purchased  the  tract  of  land  in 
partnership!  language  which  certeinly  alludes 
to  the  whoto  tract.   The  partition,  too.  which 
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vu  aftenrmrds  made,  after  an  actual  surrey 
for  the  punMse,  if  it  divided  the  tract  into 
6T0*]  moietiea,  *is  almost  conclusive  evidence 
that  the  idea  of  Fowler's  title  to  the  aurploa 
had  not  then  occurred  to  the  appellant. 

The  counsel  for  the  appellant  endeavors  to 
support  Fowler's  title  to  the  surplus,  independ- 
ent of  the  special  contract,  and  cites  some 
cases  to  show  that  where  land  Itas  been  sold  for 
a  certain  quantity,  and  luts,  in  fact^  amounted 
to  much  less  than  the  quantity  mentioned,  a 
court  of  equify  has  interposed  and  nven  relief. 
But  the  difference  is  very  material  between 
contracts  made  for  land  in  a  settled  country 
where  the  titles  are  complete,  the  boundaries 
ascertained,  and  the  real  quantity  either  known, 
or  within  the  reach  of  the  vendor,  and  those 
teade  for  land  situated  as  was  the  whole  mili- 
tary district  at  the  date  of  this  contract.  It 
ma  notoriously  the  general  practice  to  sell  an 
entry  or  a  survey  taking  the  chance  of  surplus, 
and  the  hazard  of  losing  a  part  of  the  land  by 
other  entries.  A  special  contract,  departing 
from  this  general  custom,  ought  to  be  in  writ- 
ing, or  to  be  very  clearly  proved,  especially 
when  the  written  evidence  of  the  contract  con- 
forms to  this  general  custom. 

It  ia,  also,  worthy  of  remark  that  the  entry, 
as  it  stood  when  sold,  could  not  have  con- 
tained any  aurplus  land.  It  calls  "to  bc^in  on 
the  Scioto,  at  the  lower  flomer  of  Benjamin 
LawBOn's  entry.  No.  439,  running  down  the 
river  1,000  poles  when  reduced  to  a  straight 
line,  thence  from  the  beginning  with  Lawaon's 
line  so  far  that  a  line  parallel  to  the  general 
course  of  the  river  shall  include  the  quantity." 
No  excess  ought  to  be  anticipated  from  the 
survey  of  such  an  entry,  and  the  anticipation 
of  such  excess  la  against  all  probability.  The 
subsequent  changes  of  the  location  must  be 
supposed  to  have  been  made  by  the  owner  of 
the  land,  and  the  survey  also  must  have  been 
made  by  his  direction,  perhaps  through  his 
agent,  the  locator,  or  according  to  the  judg- 
ment of  the  surveyor.  Nothing  oould  accrue 
to  Fowler  from  a  survey  so  made. 

We  are,  thai,  entirely  satisfied,  that  the 
vhole  tract  was  purchased,  and  ought  to  be 
divided  between  the  purchasers  in  equal  moie- 
ties, unless  some  partition  has  been  made  or 
agreed  upon  between  them. 

It  ia  certain  that  an  effort  towards  a  parti- 
5S0*]  tion  has  been  *made,  and  the  questions 
which  grow  out  of  this  effort  eonstilnte  the 
sole  difficulty  in  the  case. 

The  bill  charges  that  before  the  grant  was 
issued,  the  parties  divided  the  land  in  equal 
quantities,  and  the  plaintiff  paid  Alexander 
$60  for  choice  of  moieties,  and  elected  to  take 
the  northern  or  upper  part  A  dividing  line 
was  then  run,  and  each  parly  took  possession 
of  his  land  in  severalty. 

The  defendant  admits  that  there  was  a  con- 
Tersation  concerning  a  division,  that  the  line 
was  partially  run,  and  that  the  plaintiff  paid 
him  $00  for  choice;  hut  insists  that  the  line 
was  only  partially  run,  that  the  division  was 
incomplete,  and  that  the  intenti<ni  was  to  di- 
vide 1,000  acres  only. 

It  is,  then,  admitted,  that  some  division  was 
made,  that  some  line  was  run,  that  John  paid 
Alexander  $60  for  choice,  and  chose  the  north- 
ern part.  If  that  line  can  be  found  it  ought  to 
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be  established,  and  if  It  has  been  run  only  a- 
part  of  the  way,  it  ought  to  he  continued  t» 
the  outward  boundary  of  the  tract.    If  it 

cannot  be  found,  the  land  ia  now  to  be  divided 
into  moieties  in  the  manner  then  agreed  on. 

James  and  John  Stephenson  depose,  that 
they  were  the  chain-carriers  when  the  survey 
for  the  purpose  of  a  division  was  made.  That 
a  dividing  line  was  run  from  the  back  lin* 
towards  the  river.  They  both  think  tiiat  a. 
marked  lins  to  which  iaey  were  conducted  in 
the  presence  of  the  parties,  and  of  James 
Hough,  the  surveyor,  was  the  line  which  was 
then  run.  Their  opinion  is  founded  on  the 
contiguity  of  the  corner  which  was  shown  to 
them  as  the  beginning,  to  a  branch  which  is 
near  it,  and  which  they  think  they  recollect. 
The  line  was  run  about  twenty  years  before 
they  gave  their  depositions,  which  was  in 
1818,  and  they  do  not  know  whether  th«  line 
now  shown  them  la  the  true  line  or  not. 

Other  testimony  shows  that  it  cannot  be  the 
true  line.  The  surveyor  proves  that  the 
marked  tree  shown  as  the  beginning,  had  not, 
in  1821,  been  marked  more  than  seven  or  eight 
years;  and  all  the  testimony  in  the  cause 
proves  that  *the  line  ran  through  James  [*BS1 
Dunlap's  orchard,  and  that  he  himself  fre- 
quently said  so.  The  line  now  claimed  by  him, 
and  supposed  by  the  Stephensons  to  be  the  true 
line,  would  not  come  near  his  orchard.  It  ia 
apparent,  then,  that  this  line  has  been  made 
long  since  the  division,  and  there  is  some  rea- 
son to  suppose  it  was  made  by  James  Dunlap, 
who  occupied-  Alexander's  moiety  of  the  tract. 

The  place  established  by  the  court  as  the 
beginning,  is  a  white  oak  and  blue  oak,  stand- 
ing  in  the  western  line  of  the  tract,  and 
marked  as  a  comer.  Being  in  the  line,  there 
could  be  no  reason  for  marking  them  as  a 
comer  unless  such  had  been  the  l^^Pt.  niri 
trees  could  be  a  comer  only  between  the  Dun- 
laps.  The  surveyor  cut  a  block  out  of  the  ash, 
including  one  of  the  chops,  and  found,  from 
marks  which  are  considei^  as  unerring,  that 
the  chop  bad  been  made  twenty-one  years ;  that 
is,  there  were  twenty-one  years' growth  over  it. 
This  was  in  December,'  1818.  The  chop  might 
have  been  made  in  the  autumn  of  1797,  or  tta& 
spring  of  1798.  The  dividing  line  is  supposed 
to  have  been  run  in-  1798.  A  line  from  this 
point  to  the  river,  so  as  to  divide  the  tract 
equally,  passes  through  James  Dunlap's 
orchard,  and  leaves  rather  more  of  it  on  the 
side  of  John  than  would  be  left  by  the  line 
which  James  Dunlap  had  admitted.  This  line 
is  established  by  the  decree  of  the  court.  The 
testimony  is,  we  think,  in  its  favor,  and  that 
there  is  no  error  in  the  decree. 

It  is  affirmed,  with  costs. 


[•Loeal  law.] 

irCOKNEUi 


T. 


THE    TSUSTEES    OF    THE    TOWN  OF 
UIXINGTON. 

A  question  In  equity  as  to  the  title  to  a  lot  of 
land  fn  tbe  town  of  Lexlns^on,  Kentack;,  reserred 
as  public  property,  and  claimed  ai  havlDg  been  ap- 
propriated br  the  plaintiff's  anceitor.  Bill  dis- 
missed under  the  clrcunutances  of  the  case. 
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THIS  cause  was  atvued  by  Mr.  Rowan  for 
the  plaintiff,  and  £7  Mr.  Talbot  for  the  de- 
fendant. 

Mr.  Chief  Jnstiee  Kardiall  delivered  the 

opinion  of  the  court: 

This  suit  was  brou^t  in  the  court  of  tiie 
United  States  for  the  seventh  circuit  and  dis- 
"biot  of  Kentucky,  against  the  trustees  of  the 
"town  of  Lexington,  and  others,  to  obtain  a  con- 
Teyance  of  in  and  out  Iota,  No.  43,  in  that 
"town,  or  of  such  other  lots  in  lieu  of  them  as 
might  still  remain  to  be  conveyed  by  the 
trustees.  The  whole  of  out  lot  No.  43,  and  a 
part  of  the  in  lot,  had  been  conveyed  to  other 
persons  who  had  been  in  poesession  for  such  a 
length  of  time  as  to  bar  the  plaintifl^B  action. 
The  bill  was,  therefore,  dismissed  by  the  plain- 
tiff as  against  those  defendants,  and  eon- 
tinued  against  the  trustees. 

The  commonwealth  of  Virginia  had,  in  1773, 
by  an  act  commonly  called  "the  land  law,"  re- 
served 640  acrea  of  land  for  the  benefit  of  those 
who  had  settled  in  a  villa|;e  or  station,  that  it 
might  he  afterwards  laid  out  into  lots  for  a 
town,  and  divided  among  such  settlers.  The 
inhabitants  of  Lexington  parehased  70  acres 
adjoining  the  reserve  of  640  acres,  and  after 
laying  the  whole  off  in  lots  and  streets,  peti- 
tioned the  assembly  to  establish  a  town.  The 
l^slature,  in  May,  1782,  passed  an  act  vesting 
the  whole  710  acres  in  trustees,  who  were  em- 
powered to  make  conveyances  to  those  per- 
-Bons  who  had  already  settled  on  the  said  lots, 
M  also  to  the  purchasers  of  lota  theretofore 
ASS*]  sold;  and  to  lay  off  *such  other  parts 
>of  the  said  land  as  was  not  then  laid  off  and 
settled  into  lots  and  streets  and  to  sell,  or 
otherwise  dispose  of  the  same,  for  the  bene- 
fit of  the  inhabitants. 

James  M'Connetl  was  one  of  the  settlers  in 
'  .Ticxington,  and  was  killed  by  the  Indians  in 
17S2.  His  brother  and  heir-at-law,  Alexander 
'M'ConneU.  filed  this  bill  in  1815,  and  founds 
his  claim  on  [voof  that  he  had  in  his  life-time 
•erected  a  tanneiy  on  in  lot  No.  43,  on  which 
was  a  large  spring;  and  on  the  following  or- 
der of  the  board  of  trustees: 

"At  a  meeting  of  the  board  of  trustees  for 
the  town  of  Lexington,  September  30th,  1782, 
No.  43  in  and  out  lot  granted  to  James  M'Con- 
nell,  to  be  appraised,  and  the  valuation  thereof 
ndound  to  uie  heirs  of  aaid  M'ConnelL  de- 
ceased." 

The  trustees,  in  their  answer,  insist  that  in 
lot  No.  43  never  was  granted  to  James  M'Con- 
nell,  but  a  part  of  it  has  always  been  considered 
as  reserved,  on  account  of  a  spring  upon  it,  for 
the  use  of  the  inhabitants.  They  are  in- 
formed by  the  old  settlers  that  the  privilege 
-of  establishing  a  tannery  on  that  lot  was.  In 
the  year  1781,  granted  to  James  M'Connell, 
who  did  establish  one,  and  that  the  order  of 
appraisement  was  intended  to  cause  a  valua- 
tion of  the  improvements  and  of  the  leather  in 
the  tannery,  not  of  the  lot  itself;  and  that  so 
much  of  the  entry  as  applies  to  the  lot  itself 
is  a  mistake  of  the  clerk.  They  say  that  other 
lots,  not  these,  were  granted  to  M'Connell. 
They  also  insist  on  the  length  of  time  which 
has  elapsed,  and  on  the  statute  of  limitations. 

Several  eertiflcates  from  the  clerk,  and  ex- 
tracts from  the  record  books  of  the  tnillfeB, 
Are  filed  as  exhibits  in  the  eause.  From  me  of 
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these  oertlfleates  tt  appears  that  on  the  SMli 

of  December,  1781,  at  the  first  arrangement  of 
in  and  out  lots  of  the  town  of  liexington,  among 
the  settlers,  in  lot  No.  IS,  and  out  lot  No.  37, 
were  granted  to  James  M'Connell  as  fais  dona- 
tion lots.  The  out  lot  appears  to  have  been 
transferred  by  John  Clarke,  whose  connection 
with  M'Connell  is  not  stated,  to  Robert  Parker, 
to  whose  assignee  a  conveyance  was  mads  by 
the  trustees  in  August,  1785. 

An  assignment  by  Alexander  M'Connell,  as 
heir-at-law  of  James,  of  his  title  to  an  out  lot 
in  the  town  of  Lexington,  made  in  May,  1795, 
is  produced;  but  this  assignment  neither  men- 
tions 'the  number  of  the  lot,  nor  the  [*S84 
name  of  the  assignee. 

Another  certificate  from  the  clerk  states  that 
in  lot  No.  18  was  granted  on  the  26th  of  Maieh, 
1781,  to  William  Stule,  and  afterward,  on  the 
20th  of  December,  1781,  to  Benjamin  Hayden. 
It  was  afterwards,  on  the  let  of  July,  1783, 
awarded  to  James  M'Connell,  and  afterwards, 
on  the  8th  of  March,  1785,  was  forfeited.  The 
cause  of  forfeiture  is  not  mentioned.  The 
presumption  is  that  it  must  have  been  on  ac- 
count of  the  non-performance  of  some  condition 
on  which  the  allotment  was  made. 

The  entries  of  the  orders  made  by  the 
trustees  seem  to  be  in  great  confusion.  This 
may  be  well  accounted  for  1^  the  then  situation 
of  that  country.  Some  time  in  the  year  1784 
or  1786,  Robert  Parker,  then  clerk  of  the  board 
of  trustees,  was  ordered  to  transcribe  their  old 
books.  Many  of  their  entries  were  made  on 
small  scraps  of  paper,  and  on  backs  of  old 
letters.  The  book  then  made  out  is  said  to  ba 
l<Mt.   There  is,  however,  a  book  of  records. 

The  imperfect  and  confused  state  of  the  books 
has  made  it  necessary  to  resort  to  the  testi- 
mony of  witnesses  to  supply  facts  which  the 
books  do  not  disclose. 

It  is  very  well  ascertained  that  the  large 
spring  below  which  M'Connell's  tan  vats  wer« 
sunk,  was  inclosed  within  the  stockade,  and 
was  used  the  inhabitants  of  the  fort  geni- 
ally. It  is  also  in  proof  that  the  settlers  were 
each  entitled  to  an  in  and  out  lot,  and  that  the 
trustees  frequently  allowed  those  who  were 
dissatisfied  with  the  lots  which  they  drew  to 
exchange  them  for  others  not  prenona^ 
granted. 

'  William  Stule,  who  was  one  of  the  original 
trustees,  deposes,  that  the  lot  on  which  the  tan 
vats  were  sunk  in  spring  1782,  was  called 
M'Connell's  lot,  but  he  does  not  recollect  ai^ 
contract  between  M'Connell  and  the  trustees,  or 
any  disposition  made  by  them  of  the  lot,  until 
a  part  of  it  was  given  to  Bradford  on  which  to 
erect  a  printing-ofilce. 

Robert  Patterson  was  also  one  of  the  original 
trustees,  and  was  friend  and  relation-  of  M'Con- 
nell. He  deposes  that  M'Connell  was  a  tanner; 
the  tmstees  beins  desirous  to  attract  trades- 
men to  the  station,  permitted  M'Connell  to 
erect  a  tan-yard  on  tlie  lot  in  contest  about 
the  fall,  1781.  That  the  deponent  was  au- 
thorised by  the  trustees  about  the  year 
*1783  or  1784,  to  clear  out  and  wall  [*58S 
up  the  public  spring,  for  which  he  was  paid 
them.  That  it  was  called  and  used  as  the 
publio  spring  from  the  first  settlement  of 
the  town.  He,  believes  M'Connell  was  per- 
mitted to  use  part  of  tiie  lot  as  a  tea* 
IM17  tot  tba  peoplo  of  the  town,  because  it  was 
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more  wnvenlent,  and  under  ©over  of  the  fort. 
While  fhni  used  it  wu  called  M'Connell'B  tan* 
yard.  He  does  not  know  that  the  trustees  in- 
tended to  make  any  other  grant  of  the  lot  than 
to  sulTer  its  use  by  M'Connell.  They  fixed  a 
market-house  on  the  lot  in  1790  or  1791,  and 
then  claimed  it  as  their  own  property.  They 
granted  part  of  it  in  the  year  1787  to  John 
Bradford,  on  condition  of  his  establishing  a 
printing-office  on  it,  reserving  the  public  spring 
and  a  considerable  front  on  Main  and  Water 
streets,  on  which  they  erected  buildings  which 
wer«  rented  to  Bradford.  They  reserved  a 
number  of  lots  for  public  use. 

John  Torrence,  William  Martin,  Samuel  Mar- 
tin, Benjamin  i^yden,  Joseph  Mitchell, '  Josiah 
Collini,  and  Hugh  Thompson,  were  among  the 
early  settlers  of  Lexington,  and  were  examined, 
some  of  thon  by  the  appellant,  and  some  by 
the  trustees.  They  all  concur  In  the  declara- 
tions, that  the  spring  was  public,  for  the  use  of 
the  people  of  the  fort  generally;  that  it  was 
called  the  public  spring;  some  that  it  was  called 
the  public  spring  lot;  that  M'Connell  sunk  vats, 
and  constructed  a  tan-yard  on  it,  after  which  it 
was  called  M'Connell's  tan-yard,  and  one  wit- 
ness is  inclined  to  think,  M'Connell's  lot.  They 
all  concur,  however,  in  denying  having  ever 
heard  that  the  lot  was  given  to  M'Connell,  or 
to  any  other  person.  Some  say,  though  they 
never  heard  him  claim  the  lot,  they  have  heard 
him  claim  the  tan-yard.  Joseph  Mitchell 
swears  that  M'Connell  claimed  a  lot  in  a  dif- 
ferent square.  Hugh  Thompson  says,  that  the 
records  of  the  trustees,  which  are  produced  to 
him  at  the  time  his  deposition  is  taken,  plainly 
show  that  in  lot  No.  18,  and  out  lot  No.  38, 
were  granted  to  James  M'Connell.  John  Par- 
ker, and  Alexander  Parker,  came  to  Lexington, 
the  one  in  1783,  and  the  other  in  1784.  They 
were  each  of  them  members  of  the  board  of 
trustees,  and  depose  to  the  universal  under- 
standing that  the  spring  lot  waa  reserved  for 
public  use,  and  had  never  been  granted  to  any 
person,  until  a  part  of  it  was  granted  to 
58ft*]  'Bradford  for  a  printing-office.  Alex- 
ander Parker  says,  that  on  lo<Mcing  into  the 
record  books,  while  a  trustee,  he  saw,  with 
surprise,  the  entry  under  which  Alexander 
M'Connell  claims;  and  on  making  inquiries  from 
Col.  Robert  Patterson,  also  a  trustee,  was  in- 
formed that  the  trustees  had  prevailed  on 
James  M'Connell  to  establish  a  tannery  under 
cover  of  the  fort,  to  tan  buffalo  hides,  and  had, 
after  bis  death,  appointed  appraisers  to  value 
his  property.  That  the  entry  appears  in  its 
present  form,  is  the  mistake  of  the  cl^rk  who 
made  it.  He  adds,  that  the  records  show,  that 
in  lot  No.  18,  and  out  lot  No.  38,  were  granted 
to  James  M'Connell. 

The  entry  under  which  the  appellant  claims 
lot  No.  43,  does  not  purport  to  grant  him  that 
lot,  but  directs  a  valuation  in  terms  which  im- 
port a  former  grant.  No  trace  of  that  former 
grant  is,  however,  found,  and  the  testimony  is 
■very  strong  to  prove  it  was  never  made.  The 
reasonableness  of  reserving  a  public  spring  for 
public  use;  the  concurrent  opinion  of  all  the 
settlers  that  it  was  so  reserved;  the  universal 
admissicm  of  all,  that  it  was  never  npderstood 
that  the  spring  lot  was  drawn  by  any  person; 
the  early  appropriation  of  It  to  pnbhe  pur- 
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poses;  the  fact  that  James  M'Connell  actually 
claimed  a  different  lot»  add^d  to  the  lei^th  of 
time  which  has  been  permitted  to  elapse  with- 
out way  assertion  of  title  to  this  lot,  are,  we 
think,  decisive  against  the  appellant.  There 
wats  no  error  in  dismissing  the  plaintiff's  biU* 
and  the  decree  is  affirmed,  with  costs. 


CI«eal  I«w.l 

OHOTAKD  et  aL  T.  POPE  et  aL 

The  act  of  Hs;  8tta,  1820,  ch.  &95,  "for  the  re- 
lief of  the  legal  representatives  of  Heory  WIllls>" 
did  not  authorize  tnem  to  enter  lands  within  the 
tract  surveyed  and  laid  off  for  the  town  ot  Clal- 
bome,  la  the  state  of  Alabsma. 

•rpHIS  cause  was  argued  by  Mr.  E.  ["587 
X  Livingston  and  Mr.  Webster  for  the  plain* 
tiffs,  and  by  the  Attorney-General  and  Mr. 
Sampson  for  the  defendants.* 

Mr.  Justice  Johnson  delivered  the  opinion 
of  the  court: 

The  rights  of  the  complainants  in  the  land  in 
litigation  in  this*  cause,  depend  upon  the  con- 
struction of  the  act  of  Congress  of  May  8th, 
1820,  |>assed  for  the  relief  of  the  legal  repre- 
sentatives of  Henry  Willis.  The  wcH-ds  of  that 
act  under  which  thM  complainants  suppose 
themselves  entitled  to  relief,  are  these;  'vThat 
the  legal  representatives  of  Henry  Willis  b^ 
and  they  are  hereby  authorized  to  enter  with- 
out payment,  in  lien,  etc.,  in  any  land-office, 
etc.,  in  the  states  of  Mississippi  or  Alabama, 
etc.,  a  quantity  of  land  not  exceeding  thirteen 
hundred  acres,  etc."  Under  the  operation  of 
these  words,  assuming  the  right  to  appropri- 
ate any  unpatented  land  in  the  two  states,  the 
complainants  have  asserted  the  privilege  of 
entering  a  tract  of  land  which  covers  the  site 
survey^  and  laid  off  for  the  town  of  Claiborne, 
in  the  state  of  Alabama.  The  proper  officers 
have  refused  to  issue  the  ordinary  evidences  of 
title,  and  have  gone  on  to  sell  out  the  town 
lots  according  to  law.  This  bill  is  filed  against 
the  register  of  the  land-office,  and  the  pur<^aBer 
of  one  of  the  town  lots*  to  compel  them  to  make 
titles  to  complainants. 

On  behalf  of  the  United  States,  ft  is  con- 
tended, that  the  literal  meaning  of  the  terms 
of  the  act  is  limited  and  restrained  by  the  con- 
text, and  by  considerations  arising  out  of  the 
general  system  of  land  laws  of  the  United 
States,  into  which  this  act  is  ingrafted;  and 
that,  so  construed,  the  right  granted  is  limited 
to  that  description  of  lands  vhidi  are  liable 
to  be  taken  up  at  privato  sale. 

And  such  is  the  opinion  of  this  court.  That 
the  legislature  had  distinctly  in  view  its  gener- 
al provisions  for  disposing  of  the  unappropriat- 
ed lands  of  the  United  States,  is  distmctly 
shown  in  every  tine  of  the  act  under  considera- 
tion. Fivt,  the  party  is  referred  to  the  land- 
office  to  make  his  entry;  he  is  then  confined 

1.— 2  Ctanch,  886;  1  Burr.  474;  Douri.  SO: 
Loft'B  Rep.  371,  401 ;  1  Bl.  Comm.  87,  91 ;  1  Term 
Rep.  728;  12  Co.  Rep.  8;  11  Co.  Bep.  01;  2  Inst. 
206:  Plowd.  86,  78. 
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588"]  *to  the  locatioDB  designated  by  the  sur; 
veya  made  by  the  United  States.  After  whici 
it  goes  on  to  enact,  that  "the  register  or  regis- 
ters of  the  land-offices  aforesaid,  shall  issue  the 
necessary  certificate  or  certificates,  on  the  re- 
turn of  which  to  the  general  land-oflSoe,  a  pat- 
ent or  patents  shall  issue."  Here  the  vliole 
organization  of  the  land-office  is  brought  into 
review;  and  if,  then,  the  term  enter,  can  be 
shown  to  be'  restricted  and  confined  in  its  ap- 
plication to  a  particular  class  or  description 
of  lands,  it  will  follow,  that  when  used  in  laws 
relating  to  the  appropriation  of  lands,  it  must 
lose  its- general  and  original  signification,  and 
be  confined  to  what  may  be  called  its  tedmical 
or  l^slatlve  meaning. 

The  term  entry,  as  applied  to  appropriations 
of  lands,  was  probably  borrowed  from  the 
state  of  Virginia,  in  which  we  find  it  used  in 
that  Hense  at  a  venr  remote  period.  Many  cases 
will  be  found  in  the  reports  of  the  decisions  of 
this  court,  in  which  the  title  to  western  lands 
were  drawn  in  question,  which  will  show  how 
familiarly  and  generally  the  term  is  used  by 
court  and  bar.  Its  sense,  in  the  le^I  nomen- 
clature of  this  country,  is  now  as  fixed  and 
definite  as  that  of  many  terms  borrowed  from 
the  common  law.  It  means  that  act  by  which 
an  individual  acquires  an  inceptive  right  to  a 
portion  of  the  unappropriated  soil  of  the  coun- 
try,  by  filing  his  claim  in  the  office  ,of  an 
officer  known  in  the  legislation  of  several 
states  by  the  epithet  of  an  entry-taker,  and  cor- 
responding very  much  in  his  functions  with 
the  registers  of  land-offices  under  the  acts  of 
the  United  States.  In  the  natural  progress  of 
language,  the  term  has  been  introduced  into 
the  laws  of  the  United  States;  and,  by  refer- 
ence to  those  laws,  we  think  the  meaning  of 
the  term  will  be  found  to  be  distinctly  con- 
fined to  the  appropriation  of  lands  under  the 
laws  of  the  United  States,  at  private  sale. 

It  Is  familiarly  known,  that  the  public  lands 
ua  uniformly  brought  into  market  in  j>urBU- 
anee  of  a  system  which  commenced  in  the 
year  17d6,  and  was  perfected  about  the  year 
1800.  The  lands  are  first  surveyed,  then  ad- 
vertised at  public  auction,  and  then,  whatever 
remains  unsold  at  public  auction,  is  offered  at 
private  sale  to  the  first  aj^licant,  at  stipulated 
pri^;  The  act  of  1800  presents  a  full  view 
of  the  course  pursued  on  this  subject,  and  the 
689»]  7th  section  (Vol.  •III.  p.  388)  of  that 
act  distinctly  shows  that  the  right  to  enter 
lands  is  confined  to  those  lands  which  are  of- 
fered at  private  sale.  The  words  enter,  entry, 
and  book  of  entries,  will  be  found  in  that 
section,  all  used,  and  exclusively  used,  with 
reference  to  the  appropriation  of  lands  of  that 
description.  Now,  no  one  ever  imagined  that, 
under  the  general  system,  the  right  of  appro- 
priation by  entry  in  the  register's  office 
tended  to  any  appropriated  lands,  however 
those  appropriations  were  legally  made.  The 
ideas  on  this  subject  were  so  fixed  in  familiar 
use,  that  Congress  felt  no  necessity  for  further 
precaution  in  legislating  on  this  subject  in  this 
instance,  than  what  is  implied  in  the  use  of 
language  belonging  to  their  general  system. 

By  looking  through  the  laws  making  provi- 
sion for  grants  of  land  from  the  year  1800 
downwards.  Congress  will  be  found  repeatedly 
using  the  term  entry  in  a  sense  which  leaves 
VS8 


no  doubt  of  the  description  of  lands  to  whidh~ 
it  is  applied.    In  the  act  of  the  3d  of  Marc^ 
1817  (Vol.  VI.  p.  286),  entitled,  an  act  allow- 
ing further  time  for  entering  donation  right»- 
to  lands  in  the  district  of  l^troit,  it  will  be 
found,  by  comparing  the  title  with  the  enaet- 
ing  clause,  that  the  sense  in  which  the  term 
entry  is  used,  is  that  of  filing  a  claim  with 
the  register  of  the  land-office.    But  all  tbs- 
previous  laws  on  the  subject  show  that  tb» 
only  lands  that  could  be  appropriated  by  fil- 
ing a  claim  in  the  raster's  office,  were  those 
which  were  offered  at  private  sale.    In  thfr 
act  of  March.  1818  (Vol.  VI.  p.  260).  for  "au- 
thorizing certain  purchasers  of  publie  lauda- 
to withdraw  their  entries,  and  transfer  the 
moneys  paid  thereon,"  we  find  Congress  famil- 
iarly using  the  term  with  reference  to  the 
same  subject;  and  still  more  explicitly  in  tbe 
act  of  March,  1818,  entitled,  an  act  providing 
for  the  correction  of  errors  in  making  entries 
of  lands  at  the  land-offices  (Vol.  VI.  p.  427),. 
until,  finally,  in  the  year  1820,  the  very  legis- 
lature which  passed  this  act  in  favor  of  the 
heirs  of  Willis,  has  furnished  such  explicit  «fi- 
dence  of  the  meaning  which  thsy  attach  to  .tW 
grant  of  a  rig^t  to  enter,  as  banishes  emar 
doubt. 

In  the  2d  and  3d  sections  of  the  act  of  April 
24th,  1820  (Vol.  VI.  p.  480),  entitled,  "an  a«i 
making  further  provisions  for  the  sale  of  publie- 
lande,"  will  be  found  conclusive  evldeiieer- 
'that  the  riglit  to  enter  is  identified  with  L*>t» 
the  right  to  purchase  at  private  wle,  and  9om- 
fined  to  the  appropriating  of  such  lai^  as  may- 
be legally  appropriated  by  entry  at  the  re|;ia- 
ter's  office;  from  which  are  exdluded  all  landa 
previously  appropriated,  whether  by  poblie- 
sale,  or  by  being  withdrawn  from  the  inaas 
of  lands  offered  for  ssle. 

From  the  earliest  date  of  the  l^slatifm  of 
Congress  on  this  subject,  there  have  been  ap- 
propriations  to  the  public  use,  made  by  with- 
drawing from  thU  mass  certsin  pornons  (rf" 
territory  for  public  seminaries,  towns,  salt- 
springs,  mines,  and  other  objects;  and  the 
{wrticular  land  in  controversy  was  appro- 
priated under  a  previous  law,  to  wit,  the  art 
of  April,  1820,  for  the  site  of  a  town.  We^ 
thereiOTC,  think  that  it  was  not  included  i& 
the  right  to  appropriate  Tested  in  the  torn- 
plainaats  under  the  act  on  which  thqr  w^fy. 

Before  dismissing  this  subject,  it  may  bc- 
proper  to  remark,  that  the  question  considered 
IB  the  only  question  that  was  made  in  argu- 
ment. The  court  have  also  under  eonsid^a- 
tion  some  points  arising  on  the  form  of  tbe 
remedy,  and  the  state  of  the  complainaat'a 
right;  on  which  subjects  the  court  are  to  be 
considered  as  unoommitted  1^  ainr  infeww 
that  may  be  drawn  from  tlidr  haTing  die- 
posed  of  the  cause  upon  the  principal  qosatia^ 

Decree  affirmed,  with  costs. 


[Local  law.] 
MASON  et  al..  Plaintiffs  In  Srror, 

T. 

MATILDA  et  al.,  Defendants  in  Error. 

On  the  ronstmctlon  of  the  statate  of  TlrtlBlw 
emaoctpstlnc  slaves  bno^t  Into  tbat  stale  ta 
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1792.  nntess  tbe  owner  remoTlDK  wttii  them  should 
tsfce  a  certain  oath  within  alxtj  dar*  «(ter  socb 
removal,  .the  fact  of  the  oath  ha  ring  bean  taken 
mar  be  presumed  by  the  lapse  o<  twenty  years, 
accompanied  with  posseBBton. 

591*]  •rpHIS  cause  was  argued  by  Mr.  Samp- 
X    son  and  Mr.  Lear  for  the  plaintiffs 
in  error,  and  by  Mr.  Jones  and  Mr.  Key  for  tbc 
defendants  in  error. 

Mr.  Justice  Johnson  delivered  the  opinion  of 
the  court: 

This  cause  oomes  up  on  a  bill  of  exceptions 
from  the  court  held  for  Washington  county. 
District  of  Columbia,  in  which  Matilda,  a  ne- 
gress,  brought  suit  in  behalf  of  herself  and  her 
three  children,  to  receive  their  freedom. 

The  material  facts  in  the  cause  are  these: 
One  James  Craik,  through  whom  the  plaintiffs 
in  this  court  make  title,  some  Ume  in  the  year 
1798  brought  Matilda  from  the  stattf  of  l&xj- 
land  into  Fairfax  county.  In  Virginia,  and  there 
settled  and  resided  until  his  death,  in  all  about 
two  and  twenty  years. 

During  this  time,  the  three  children  of  Ma- 
tilda were  bom,  and  the  whole  continued  to  be 
held  by  him  in  slavery  during  his  life,  and  at 
his  death  were  bequeathed  to  nis  wife,  who  be- 
queathed tham  to  the  wives  of  Moer  and 
Mason. 

The  whole  time  which  elapsed  from  the 
bringing  of  Afatilda  into  Virginia  to  the  com- 
mencement of  this  suit,  was  thirty  years. 

By  the  laws  of  Virginia,  a  slave  brought  into 
that  state  in  1792  became  free  after  the  lapse 
of  one  year;  but  to  the  act  on  this  subject  is 
subjoined  a  proviso,  that  it  shall  not  extend  to 
"those  who  may  be  inclined  to  remove  from 
any  of  the  United  States,  and  become  citizens 
of  this  state,  if  within  sixty  days  after  such 
removi^,  he  or  she  shall  take  the  following  oaUi 
before  stmie  justice  of  the  peace  of  the  com* 
Bonwealth,"  and  then  the  oath  is  set  out  in 
extenso. 

On  the  trial,  the  defendants  below  could  not 
produce  positive  testimony  that  the  oath  had 
been  taken  according  to  law;  but  after  proving 
that  the  magistrates  of  the  «>imty  at  the  time 
of  Matilda's  removal,  were  all  dead,  and  the 
continued  possession  of  the  familpr  from  that 
time  to  the  institution  of  the  suit,  they  con- 
tended that  the  cause  should  ^o  to  the  jury, 
under  a  char^  that,  from  the  circumstances  so 
given  in  evidence,  the  jury  might  presume 
that  the  oath  had  been  taken  in  the  prescribed 
time. 

692*]  'This  the  court  refused,  and  chaived 
the  jury  in  terms  purporting  the  contrary  £«- 
trine,  upon  which  the  jury  found  a  verdict  for 
the  plaintiffs  below. 

In  the  argument,  two  questions  have  been 
examined:  Ist.  Whether  such  a  presumption 
might  legally  be  raised  from  length  of  time  and 
circumstances.  2.  Whether  it  could  be  raised, 
as  against  the  children  of  Matilda,  who,  during 
the  greatest  part  of  the  time,  bad  been  in  a 
state  of  infancy. 

It  is  a  relief  to  ns  to  find  that  there  has  been 
an  express  adjudication  on  both  these  points. 
The  case  arises  under  a  Virginia  statute,  and, 
in  the  Court  of  Appeals  in  that  state,  it  ap- 
pears that  both  questions  arose  in  the  case  of 
Abraham  v.  JVlatthews,  G  Mum.  168,  and  were 
o  T..  ed. 


decided  in  favor  of  the  master  of  the  slave. 
The  court,  in  that  ease,  decides,  that  the  fact 
of  having  taken  the  oath  required,  and  in  the 
time  required,  may  be  presumed  after  a  lapse 
of  twenty  years,  accompanied  with  possession. 
The  language  of  the  court  is,  "that  it  may  be 
presumed  so  as  to  throw  the  onus  probandi  on 
the  opposite  party;"  and  this  has  been  consid* 
ered  m  argument  as  an  absurdity.  In  its  liter- 
al sense  it  is  an  absurdity,  but  in  the  sense 
of  the  court  it  is  far  otherwise;  it  can  only 
mean  that  the  presumption  must  be  repelled 
by  conflicting  evidence,  or  the  jury  may  legally 
found  their  verdict  upon  it. 

The  infancy  of  Abraham  was  also  insisted 
upon  in  that  case  as  a  circumstance  to  repel  the 
presumption,  but  overruled.  And  that  case 
was  a  stronger  one  on  the  effect  of  infancy 
than  the  present;  for  here  the  rule  ^rtus  se* 

auitur  ventram  must  take  effect.  The  three 
iiildren  of  Matilda  daim  their  freedom  on  the 
supposed  emancipation  of  their  mother;  but 
their  mother  did  not,  and  could  not,  set  up  the 
circumstance  of  infancy  in  herself. 

It  has  been  supposed  that  the  case  of  Garnett 
V.  Sam  and  Phillis,  6  Mum.  642,  decided  in 
the  same  court  the  year  before  that  of  Abra- 
ham, conflicts  with  the  latter,  and  leaves  the 
law  unsettled. 

If  there  was  such  conflict,  it  is  obvious  that 
the  latter  decision  is  the  superior  authority; 
yet  we  admit  that  such  incongruity,  if  it  ex- 
isted, would  sanction  this  court  in  hesitating 
on  the  question  whether  the  law  was  settled. 

*But  there  is  no  inconsistency  between[*59S 
the  two  cases;  the  same  principle  is  admitted 
in  the  first,  siid  asserted  in  the  last. 

The  instruction  moved  for  in  the  case  of 
Sam  and  Fhillis  was,  "that  the  master,  in  or- 
der to  entitle  himself  to  the  benefit  of  the  pro- 
viso, must  show  that  he  had  taken  the  oath 
prescribed  and  required  by  law." 

Now,  although  upon  the  face  of  it  this  would 
seem  to  import  positive  proof,  yet  the  court 
take  a  different  view  of  ita  meaning;  for  they 
observe  "that  the  right  of  freedom  prima  facie 
acquired,  could  only  be  obviated  by  evidence 
adduced  to  show,  or  by  drcumstances  author- 
iung  a  presumption,  that  auch  an  oath  had 
been  taken,  and  that  the  terms  of  the  instruc- 
tion asked,  in  that  case,  were  broad  enough  to 
include  the  latter  description  of  evidence  as 
well  as  the  former." 

This  contains  a  distinct  admission  that  the 
master  is  not  restricted  to  positive  proof,  and 
that  a  presumption  of  the  material  fact,  that  of 
the  oath,  resulting  from  circumstances,  may  be 
equivalent  to  poritive  proof. 

It  has  been  argued  that  this  presumption 
should  be  repelled  oy  the  ignorance,  impotence, 
and  continued  state  of  duress  in  which  the 
plaintiffs  below  must  necessarily  have'  con- 
tinued from  their  state  of  bondage.  But  this 
also  must  have  been  duly  considered  by  the 
learned  judges  of  the  Virginia  bench,  since  the 
fact  equally  existed  in  the  cases  which  were 
before  them. 

Practically,  we  know  that  they  seldom  want 
counselors  or  aid  of  any  kind,  and  tliat  the 
leaning  of  courts  and  juries  is  veiy  much  in 
their  favor.  Where  any  reasonable  grounds 
can  be  laid  hold  of  to  sustain  a  verdict  in  their 
behalf,  there  is  reason  to  believe  that  on  ques- 
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tlons  of  right,  oonaiderations  of  every  kind  in 
favor  of  freedom  will  always  have,  at  least, 
their  full  weight.  On  the  other  hand,  the  nat- 
ural Tepugnance  of  man  at  remaining  in  that 
state  is  a  conBideration  of  great  weight  in  sus- 
taining the  preramptitm  from  lapse  of  time. 

We  think,  therefore,  that  hoth  the  points 
made  in  argument  have  been  decided.  We  are 
694*]  also  satisfied  thdt  the  decisions  *of  the 
court  are  in  perfect  analogy  with  general  prin- 
dples,  in  the  application  of  prescription  and 
presumptions  from  length  of  time,  and  con- 
tinued acquiescence  of  the  party  whose  rights 
are  implicated. 

We  do  not  deem  it  necessary  to  corroborate 
the  Vlivinia  dedsions  by  comparing  them  with 
the  authorities  on  this  subject,  as  we  are  in  the 
habit  of  regarding  with  the  highest  respect  the 
decisions  of  the  state  courts  upon  causes  aris- 
ing imder  their  own  statutes.  But  anyone 
desirous  of  pursuing  the  inquiry,  will  find  the 
law  on  this  subject  very  well  collected  and  di- 
gested in  Mr.  Starkie's  3d  vol.  of  his  Treatise 
(m  Evidence,  and  the  122Stii  page  of  Mr.  Met- 
oalTs  edition. 

Judgment  rerersed,  mud  veniitf  fadas  de  doto 
awarded. 


[Local  I«w.]  " 
UDDBRDALBTS  EXECUTORS 

T. 

THE  EXECUTOR  OF  ROBXNBON. 

TToder  the  statute  of  Vlr^liila,  gtvlng  to  debts 
dae  on  protested  bills  of  exchange,  the  rank  of 
Judgment  debts,  a  Joint  Indorser,  who  has  paid 
more  then  his  proportion  of  the  debt,  has  a  right 
to  satUfactlon^out  of  the  assets  of  his  co-lndorser, 
wltb  tiie  priority  ot  a  Judgment  creditor. 

THIS  eause  was  argued  by  Mr.  Powdl  for 
the  plaintiffs,  no  oounsel  appearing  lor 
the  defendants.^ 

Mr.  Justice  Johmon  delivered  the  opinion  of 

the  court: 

The  question  to  be  decided  in  this  cause  is 
certified  to  this  court  on  a  division  of  opinion 
from  the  judges  of  the  Virginia  district. 
595*]  *The  bill  is  filed  to  recover  a  sum  of 
money  of  Robinson's  estate;  and  the  debts  be- 
ing numerous,  and  the  assets  probably  insuffi- 
dent  to  satisfy  the  whole,  the  right  of  priori- 
ty becomes  a  material  object  among  the  credit- 
on. 

The  particular  demand  upon  which  this  ques- 
tion is  certified,  is  that  of  one  Smith,  who  was 
joint  indorser  with  Robinson,  on  a  bill  of  ex- 
change drawn  by  one  Roots,  and  returned  un- 
der protest.  The  bill,  of  course,  mu^t  have 
been  drawn  payable  to  Robinson  and  Smith, 
and  being  taken  up  by  them,  and  the  latter 
having. paid  more  than  a  moiety  in  satisfaction 
of  the  debt,  his  administrator  now  claims  of 
the  estate  of  Robinson  the  amount  by  which 
Smith's  payments  exceeded  the  moiety. 

There  is  no  questitm  on  his  right  to  oome  in 
for  that  sum  as  a  simple  contract  eredittMr;  but 

1.— 8  Ves.  382;  12  Ves.  415;  2  Vem.  608;  11 
Tes.  22:  2  Call.  126:  3  Call.  329;  1  Bandolpb, 
468:  8  Wheat  fiep.  6M. 
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he  claims  precedence,  and  the  rank  of  a  judg- 
ment creditor,  under  a  particular  provision  of 
the  laws  of  Virginia  in  force  at  Robinson's 
death,  and  under  an  equitable  principle,  ae- 
(iording  to  which,  he  who  pays  a  debt  of  a 
superior  dignity  suffered  to  rank  in  the  ap- 
plicati<m  of  assets  according  to  the  dignity  of 
the  debt  satisfied;  or,  in  other  words,  is  substi- 
tuted for  the  creditor  who  held  the  prior  debt. 

The  terms  of  the  Virginia  act  are  these:  *'A1I 
bills  of  exchange  which  are,  or  shall  be  pro- 
tested, shall,  after  the  death  of  the  drawer  or 
indorser  thereof,  be  accounted  of  equal  dignity 
with  a  judgment;  and  the  executors  or  admin- 
istrators of  every  such  drawer  or  indorser  shall 
suffer  judgment  to  pass  against  them  for  all 
debts  due  upon  protested  bills  of  exchange  be- 
fore any  bond,  bill,  or  other  debt,  of  equal  or 
inferior  dignity,  under  the  penalty  of  being 
obliged  to  pay  the  same  out  of  their  own  prop- 
er goods." 

The  priority,  therefore,  of  the  holder  of  the 
bill  of  exchange,  as  well  against  the  estates  of 
the  indorsers,  as  the  drawer,  is  unquestionable; 
but,  the  other  creditora  insist,  that  as  between 
the  co-indorsers,  the  rights  of  Smith  against 
the  estate  of  Robinson  must  be  determined  by 
the  nature  of  the  action  to  which  he  would 
have  been  put  at  law  to  recover  back  what  he 
paid  above  his  moiety,  that  is,  assumpsit  on 
Bimi)Ie  contract.  But  both  on  principle  and  au- 
thority we  are  induced  to  think  otherwise. 

*Wnat  have  the  creditors  of  Robinson  [*59C 
to  complain  ofT  They  are  only  referred  back 
to  the  situation  in  which  they  were  before  they 
were  relieved  by  the  application  of  SmithVl 
funds  to  the  payment  of  the  bill  of  exchange. 
If  the  bill  of  exchange  still  remained  in  the 
hands  of  the  holder  unsatisfied,  his  right  to  a 
priority  from  Robinson's  estate,  as  to  tne  moie- 
ty of  the  bill,  would  be  unquestionable,  and  if 
relieved  from  that  state  by  the  money  of 
Smith,  it  is  but  right  that  Smith  should  have 
refunded  to  him  that  sum  which  they,  without 
that  payment,  would  certainly  have  been  ob- 
liged to  relinquish.  This  is  in  perfect  analogy 
with  that  class  of  cases  in  which  real  assets 
have  been  decreed  to  make  good  to  simple  con- 
tract creditors  sums  thab-have  been  taken  from 
personal  assets,  and  applied  to  relieve  the  real 
estate  [8  Vesey,  382]  or  to  satisfy  spedalty 
creditors.   Gibbs  v.  Onger,  12  Vesey,  413. 

That  a  surety  who  discbarges  the  debt  of  the 
principal,  shall,  in  general,  succeed  to  the 
rights  of  the  creditor,  as  well  direct  as  inci- 
dental, is  strongly  exemplified  in  those  cases 
in  which  the  surety  is  permitted  to  succeed 
to  those,  rights,  even  against  bail,  who  are 
themselvra  in  many  respects  regarded  as  sure- 
ties. 2  Vem.  608;  11  Vesey,  22.  That  such 
would  be  the  effect  of  an  actuid  assignment 
made  by  the  creditor  to  the  surety,  or  to  some 
third  person  for  his  benefit,  no  one  can  doubt. 
But,  in  the  cases  last  cited,  we  find  the  Court 
of  Equity  lending  its  aid  to  compel  the  creditor 
to  assign  the  cause,  of  action,  and  thus  to  make 
an  actual  substitution  of  the  sureties,  so  as  to 
perfect  their  claim  at  law.  This  fidly  affirms 
the  right  to  succeed  to  the  legal  standing  of 
t'ueir  principal;  and  after  establishing  that 
principle,  it  is  going  but  one  step  farUier  to 
consider  that  as  done  which  the  surety  has  a 
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right  to  have  (tone  In  his  favor,  and  thus  to 
sustain  the  substitution  without  an  actual  as- 
•ipunent.  And,  accordingly,  we  find  the  dic- 
tum expressed  in  Kobinson  v.  Wilson,  2  Madd. 
Kcp.  434,  in  pretty  general  terms,  "that  a  sure- 
ty who  pays  off  a  specialty  debt  shall  be  con- 
udered  as  a  creditor  by  specialty  of  his  prin- 

If  the  parties  in  this  cause  be  considered  as 
claiming  under  assignment  from  the  holder  of 
597*]  the  bill,  and  each  as  assignee  *of  the 
claim  against  his  co-indorsee,  according  to  the 
actual  state  of  their  respective  interests,  there 
can  be  no  doubt  of  the  priority  here  claimed. 
This  subject  has  undergone  a  very  serious  ex- 
amination in  the  courts  of  the  United  States, 
and  in  cases  in  which,  as  in  this,  satisfaction 
had  been  made  by  the  surety  without  taking 
an  actual  assignment  of  the  debt. 

The  first  in  order  of  time  was  that  of  Bur- 
rows &  Brown  v.  M'Whann  4;  Campbell,  ad- 
ministrators of  Games,  1  Desaussure's  Rep.  409. 
Tins'  was  a  case  exactly  the  parallel  of  the 
present  in  all  its'  circumstances.  The  parties 
were  co-securities  to  one  Banks  in  a  bond  to 
Warrington,  and  had  all  contributed,  but  im- 
equally,  to  the  satisfoetion  of  the  judgment 
obtained  against  them  jointly  on  the  bond. 
They  had  taken  no  assignment  of  the  judg- 
ment, and  Brown  and  Burrows,  who  bad  paid 
most,  prayed  to  be  let  in  as  judgment  creditors 
of  Games,  their  co-obligor,  in  right  of  the 
judgment  obtained  by  the  creditor,  Warrington. 
There  was,  in  this  case,  satisfaction  also  en- 
tered fdmuily  on  the  judgment,  but  as  this 
was  obtained  by  the  management  of  Cames's 
administrators  it  was  treats  as  a  nullity,  and 
the  complainants  had  a  priority  decreed  to 
them  in  right  of  the  judgment  against  them- 
selves, conjointly  with  Games,  their  co-obligor. 

The  next  case  was  that  of  Kppes  et  al.,  exec- 
utora  of  Wayles  v.  Bandolph,  3  Gall.  126,  In 
which  the  surety  to  a  bond,  having  paid  it  off, 
but  faavinff  taken  no  assignment  mm  the  cred- 
itor, filed  liis  bill  to  charge  the  ml  estate  of 
the  principal,  upon  the  ground  that  he  had  suc- 
ceeded to  the  rights  of  the  creditor  by  the  mere 
act  of  satisfying  the  bond.  It  was  not  ques- 
tioned that  such  would  have  been  the  effect  of 
an  assignment,  nor  that  the  aid  of  the  court 
would  have  been  granted  to  compel  the  credit- 
or to  assign;  but  the  claim  to  relief  was  insist- 
ed upon  the  nound  that  without  such  assign- 
ment the  surety  could  only  be  considered  in  the 
rank  of  a  simple  contract  creditor,  and,  as 
Bud),  neither  having  a  preference  to  other  sim- 

{ile  oontraet  creditors,  nor  the  rights  of  a  cred- 
tor  by  specialty,  to  ehoi^  the  assets  descend- 
ed. 

This  is  precisely  the  defense  set  up  in  the 
present  case;  but  in  the  cose  of  Wayles  v,  Ran- 
dolph, the  court  dedded  that  the  surety  suc- 
ceeded to  the  rights  of  the  creditor,  and 
598*]  'decreed  satisfaction  accordingly  out  of 
the  remaining  assets,  both  real  and  personal 
(p.  169} ;  modifying  their  decree,  however,  so  as 
not  to  affect  the  executor  with  a  devastavit 
for  any  payment  made  before  the  filing  of  the 
bill. 

In  the  year  1802,  the  same  wdnt  was'  decided 
in  the  courts  of  Virginia,  in  the  case  of  Tinsley 
T.  Anderson,  8  CaU.  329.  In  this  case,  a 
6  Ii.  ed. 


creditor  filed  his  bill  to  compel  mortgagees  and 
judgment  creditors  to  subject  the  estate  of  one 
Anderson  to  a  sale,  that  prioV  incumbrances 
mi^ht  be  cleared  away,  so  as  to  let  him  in  for 
satisfaction;  and  in  applying  the  proceeds  of 
the  mortgaged  property,  the  court  was  called 
upon  to  decide  this  question  in  all  its  latitude. 
In  delivering  their  decree,  the  language  of  the 
court  is,  "that  for  all  sums  paid  by  sureties 
they  ought  to  be  placed  in  the  situation  of  tiie 
creditors  whose  oebts  they  have  paid,  or  are 
bound  to  pay." 

That  this,  then,  is  the  settled  law  of  the 
state  in  which  this  contract  and  this  cause 
orinnated,  cannot  be  doubted.  But  we  feel  no 
inclination  to  place  our  decision  upon  that  re- 
stricted ground,  since  we  are  well  satisfied 
with  its  correctness  on  a  general  principle,  and 
on  authorities  of  great  respectability  in  other 
states. 

We  will,  therefore,  order  it  to  be  certified  to 
the  Gircuit  Court  of  Virginia  district,  that  John 
Smith,  executor  of  John  Smith,  deceased,  is 
entitled  to  satisfaction  from  the  assets  of  the 
estate  of  John  Robinson,  with  the  priority  of  a 
judgment  creditor  of  the  decease^ 

Certificate  accordingly. 


[•Local  Uw.]  1*699 

DB  LA  CROIX  T.  CHAMBERLAIN. 

A  coDcesslon  of  lands  made  by  the  Spantab  au- 
thorities at  Mobile  Id  the  year  1806,  cannot  be 
given  In  evidence  to  support  an  ejectment  in  the 
coartB  of  the  United  Stales,  the  same  not  havinir 
been  recorded,  or  passed  upon  by  the  board  of 
commissioners,  or  reglater  of  the  land-offlce,  estab- 
lished by  the  aets  of  Congress,  relating  to  land 
titles  In  tbat  country. 

THIS  cause  was  argued  by  Mr.  E.  Livingston 
for  the  plaintiff,  and  by  Mr.  Owen  for  the  * 
defendant. 

Mr,  Justice  Tximble  delivered  the  opinion  of 
the  court: 

This  was  an  action  of  ejectnient  brought  by 
the  plaintiff  in  error  against  the  defendant,  in 
the  District  Court  of  the  United  States  for  the 
district  of  Alabama.  The  plaintiff  excepted 
to  certain  opinions  of  the  court  given  in  the 
progresB  of  uie  trial,  and  bis  excepticms  having 
been  signed  and  sealed  by  the  judge,  a  verdict 
and  judgment  was  rendered  against  him;  which 
judgment  and  exceptions  are  brought  before 
the  court  by  writ  of  error. 

The  questions  in  the  case  arise  entirely  ont 
of  the  bill  of  exceptions.  It  states,  that  "the 
plaintiff  claimed  the  land  in  the  declaration 
mentioned  as  devisee  of  the  late  Francis  (Jollell, 
and  offered  in  evidence,  as  the  first  link  in  the 
chain  of  his  title,  a  coneesaion  from  the  Span- 
ish government  to  the  said  Frauds  CoIIell,  a 
copy  of  which  is  annexed  to  the  bill  of  ex- 
ceptions. The  court  decided  that  ih.6  conces- 
sion offered  in  evidence  by  the  plaintiff,  bt^ng 
no  higher  evidence  of  title  than  a  warrant  or 
order  of  survey,  would  not  support  an  eject- 
ment. The  plaintiff  offered  no  other  title  than 
that  above  mentioned  in  evidence.  The  court 
dedded,  also,  that  the  signaturs  of  the  grant- 

741 


Digitized  by  Google 


690 


SuFHKKB  Coot  of  thx  United  States. 


1827 


Ing  officer  of  the  Spaniali  ^vemment  (the  in- 
tendant,  as  well  as  the  assisting  officers),  must 
he  proved."  These  are  the  opinions  excepted 
to  oy  the  plaintiff.  A  history  of  the  case, 
somewhat  dilferent,  is  given  by  the  clerk  in  the 
transcript  of  the  record  sent  up.  But  it  was  no 
part  of  Ilia  duty,  nor  had  he  authority,  as  clerk, 
600*]  *to  state  upon  the  record  what  was  of- 
fered in  evidence  on  the  trials,  or  what  opin- 
ions were  expressed  by  the  court  in  relation  to 
the  evidence,  otherwise  than  aa  stated  in  the 
bill  of  exceptions  itself.  The  evidence  given 
on  the  trial  of  an  issue  at  common  law  is  no 
part  of  the  record,  unless  made  a  part  of  it  by 
bill  of  exceptions,  demurrer  to  evidence,  or  case 
agreed  by  parties,  and  entered  of  record.  Nor 
are  the  opinions  of  the  court,  given  incident- 
ally, in  the  progress  of  the  tnal,  except  so 
made  by  bill  of  exceptions,  any  part  of  the 
record.  The  statements  of  the  clerk,  so  far  as 
they  are  contrary  to  the  statements  verified  by 
the  seal  of  the  judge,  must  be  wholly  disre- 
garded. 

The  concession  referred  to  in  the  bill  of  ez- 
oeptions  is,  upon  its  face,  not  a  grant,  nor  a 
survey,  but  it  is,  as  is  expressed  in  the  bill  of 
exceptions,  only  a  warrant,  or  or^r,  authoriz- 
ing the  deputy-surveyor  to  make  a  survey,  and 
to  report  the  survey  when  made  to  the  intend- 
ant,  m  order  to  found  a  grant  upon  it.  The 

order  of  survey  bears  date  the    day  of 

 ,   1806.     At   that   date    the  Spanish 

authorities  were  in  the  actual  possession  of 
Mobile,  where  the  land  lies;  and  the^  claimed 
it  as  part  of  the  Floridaa,  then  belonging  to  the 
Spanish  crown.  The  United  States  claimed  it 
as  part  of  Louisiana.  But  it  is  not  necessary 
to  investigate  these  conflicting  claims.  The 
United  States  have  since  obtained  the  Floridas 
hy  purchase  and  cession  from  Spain,  without 
having  previously  settled  the  controverted 
boundary  between  the  Floridas,  as  claimed  by 
'  Spain,  and  Zjouisiana,  ob  claimed  by  the  United 
States. 

A  question  of  disputed  boundary  between 
two  sovereign  independent  nations,  is,  indeed, 
much  more  properly  a  subject  for  diplomatic 
dtacuBsion,  and  of  treaty,  than  of  judicial  in- 
vestigation. If  the  United  States  and  Spain 
had  settled  this  dispute  by  treaty,  before  the 
United  States  extinguished  the  claim  of  Spain 
to  the  Floridas,  the  boundary  fixed  by  such 
treaty  would  have  concluded  all  parties.  But 
as  that  was  not  done,  the  United  States  have 
never,  so  far  as  we  can  discover,  distinguished 
between  the  concessions  of  land  made  by 
the  Spanish  authorities  within  the  disputed 
territory,  whilst  Spain  was  in  the  actual  pos- 
Bcssion  of  it,  from  concessions  of  a  similar 
60i"]  character  made  by  Spain  within  the  "ac- 
knowledged limits.  We  will  not,  therefore, 
raise  any  question  upon  the  ground  of  the 
want  of  authority  in  the  intendant  to  make  the 
concession.  No  question  of  that  sort  seems  to 
have  been  made  in  the  court  below.  Assum- 
ing, then,  the  authority  of  the  Spanish  intend- 
ant to  make  the  concession  and  warrant  of 
survey,  the  question  made  and  decided  in  the 
District  Court  fairly  arises,  was  it  a  suffi- 
cient title  to  recover  upon  in  the  action  of 
ejectment?  If  the  concession  had  been  made  in 
a  country  where,  at  the  time,  the  principles 
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and  practices  known  to  the  oommdn  law  pre- 
vailed, it  would  not  bear  a  contest.  It  vrould 
be  regarded,  at  most,  as  an  incipient,  inchoate 
right,  but  not  a  perfect  legal  estate.  It  woujd 
not  be  such  title  as  would  maintain  an  action 
<tf  ejectment. 

Was  it  a  perfect  l^al  estate,  was  it  title, 
according  to  the  Spanish  law,  which  prevailed 
at  Mobile  at  the  time  it  was  made  1  We  appre* 
bend  not.  It  shows,  upon  its  face,  that  other 
acta  of  sovereignty  remained  to  be  done  to  per- 
fect the  title,  and  which  the  sovereign  power 
might  withhold.  A  survey  was  to  be  made, 
and,  according  to  the  laws  and  usages  of  Spain, 
n  f6imal  grant  was  to  be  made,  in  such  casea, 
to  complete  the  title. 

It  may  be  admitted,  that  the  United  States 
were  bound,  in  good  faith,  by  the  terms  of  the 
treaty  of  cession,  by  which  they  acquired  the 
Floridas,  to  confirm  such  concessions  as  had 
been  made  by  warrants  of  survey;  yet,  it 
would  not  follow  that  the  legal  title  would  be 
perfected  until  confirmation.  The  government 
of  tiw  United  States  has,  thwnig|w«t,  acted  up- 
on a  different  principle  in  relation  to  these  in- 
choate rights,  in  all  its  acquisitions  of  terri- 
tory, whether  from  Spain  or  France.  Whilst 
the  government  has  admitted  its  obligation  to 
confirm  such  inchoate  rights  or  concessions  as 
had  been  fairly  made,  it  has  maintained  tliat 
the  legal  title  remained  in  the  United  States^ 
until,  by  some  act  of  confirmation,  it  was 
passed,  or  relinquished  to  the  claimnnts.  It 
nas  maintained  its  right  to  prescribe  tiie  forms 
and  manner  of  proceeding  in  order  to  obtain  a 
confirmation,  and  its  right  to  establish  tri- 
bunals to  investigate  and  pronounce  upon  their 
fairness  and  validity.  This  is  demonstrated  by 
*the  laws  which  Congress  have  repeat-  [.'60S 
edly  passed,  establishing  boards  of  commission- 
ers to  investigate  these  claims,  and  to  reject 
or  confirm  them,  or  report  them  to  Congress  in 
cases  of  doubt;  and  by  the  acts  of  Congress  re- 
quiring all  such  claims  to  be  recorded  within 
prescribed  perioda.  It  does  not  appear  that  this 
order  of  survey  has  ever  been  recorded  or 
passed  upon  by  the  board  of  commissioners,  or 
register  of  the  land-office,  established  by  Con- 
gresa  in  the  district  in  which  the  land  lies.  It 
can,  therefore,  derive  no  aid  from  the  laws  of 
the  United  States. 

A  law  of  Alabama  was  mentioned  in  the  ar- 
gument, as  having  some  bearing  on  the  case. 
That  hiw  provides,  Ithat  all  certificates  issued 
in  pursuance  of  any  act  of  Congress,  by  any  of 
the  boards  of  commissioners,  register  of  the 
land-office,  etc.,  upon  any  warrant  or  order  of 
aurvey,  etc.,  for  any  lands,  etc.,  shall  be  taken 
and  received  aa  vesting  a  full,  complete.  And 
legal  title,  etc.,  so  far  aa  to  enable  the  holder  of 
such  certificate  to  maintain  any  action,"  etc. 
This  case  is  not  brought  within  the  provisions 
of  this  law;  for  it  does  not  appear  that  any 
such  certificate  had  been  issued  thereon. 

It  was  insisted  by  the  plaintifTs  oonnsel, 
that,  admittine  the  order  of  survey  was  not  in 
itself  title,  still  the  judgment  ought  to  be  re- 
versed, because,  as  the  bill  of  exceptions  states 
"that  the  plaintiff  offered  the  order  of  survey 
in  evidence  as  the  first  link  in  his  chain  of 
title;"  the  opinion  of  the  court  precluded  him 
from  offering  other  evidenoe  Of  title— as,  for 

Wheat.  12. 


Digiiized  by  Google 


2827 


Davidson  rr  al  t.  Tatlqk 


60S 


•example,  a  Burvey  or  grant  founded  on  the  or-' 
■4sr  of  sorrey.  TIub  arKument  proceeds  apon 
■a  mistake.  The  e:q>ressions  in  the  MU  of  ex* 
■ceptions,  that  he  offered  the  order  of  survey 
-"as  the  first  link  in  the  cliain  of  his  title,"  do 
not  import,  as  the  argument  supposes,  that 
lie  had,  or  mi^ht  have,  a  survey  or  grant  to 
•offer,  in  addition  to  the  warrant  of  survey. 
The  words  refer  to  the  statement,  that  the 
plaintiff  claimed  as  devisee  of  Mr.  Collell,  and 
mean,  tliat  after  offering  Collell's  title,  or  the 
warrant  of  survey  granted  to  CoUdI,  as  the 
-:flrst  link  in  the  chain  of  his  (the  plaintifiTs) 
title,  he  intended  to  go  on  and  complete  the 
^hain  from  that  first  link,  by  proof  to  establish 
the  second  link,  namely,  bis  title  as  devisee. 
■403']  This  is  evident  'from  what  is  after- 
wards stated,  that  he  offered  "no  other  title 
-than  the  order  of  survey." 

Again;  the  court  does  not  reject  the  order  of 
-survey,  and  exclude  it  altogether  as  evidence; 
but  assuming  that  the  paper  offered  is  evidence 
•of  the  party  being  proprietor  of  the  order  of 
-survey,  the  court  decided  that  such  order  of 
survey  was  not  title  to  recover  on  in  the  action 
•of  e^etment.  It  was  a  decision,  not  upon  the 
Admissibility  of  the  order  of .  survey  as  evi- 
<dence,  but  upon  its  legal  effect  when  admitted. 

It  is  not  easy  to  comprehend  the  object  of 
;the  latter  statement  in  the  bill  of  exoqiUons, 
"^hat  the  court  decided  the  signatures,  ete., 
ought  to  be  proved.**  It  does '  not  say  they 
were  not  proTOd.  It  does  not  state  that  the 
^per  was  rejected  because  the  signatures  were 
not  proved.  But  if  the  bill  of  exceptions  had 
-so  stated,  we  think  the  exception  on  that 
.ground  could  not  be  maintained.  The  warrant 
of  survey  does  not  appear  to  have  been  re- 
•oorded;  it  purported  to  be  the  act  of  foreign 
officers,  and  was  not  verified  by  the  great  seal 
■of  the  nation  to  which  they  belonged,  or  any 
other  authoritive  ofiicial  seal,  which  was 
-either  known,  or  could  be  proved.  The  court 
jind  jury  could  be  presumed  cognizant  of  their 
•ignatures.  How,  then,  could  the  genuineness 
■and  authenticity  of  the  document  be  proved, 
•otherwise  than  by  proof  of  the  signatures  of 
the  officers  by  whom  it  purported  to  be  madeT 
It  was  not  of  that  class  of  public  instruments 
which  prove  themselves,  and,  consequently,  it 
ought  to  be  proved  in  the  mode  ordinary  in- 
struments are  required  to  be  verified  by  the 
Tules  of  evidence. 

Judgment  affirmed,  with  costs. 


NOTK. — Ball — exonerptur. 

On  a  question  of  holdlne  to  ball,  the  conrt  will 
-not  travel  Into  the  merits  of  the  controversy, 
where  the  cause  of  action  Is  apparent,  though  lla- 
lile  to  controversy.  The  defendant  held  to  bail. 
Parosset  v.  Gauticr,  2  Datt.  330. 

Although  no  laches  is  imputable  to  a  prisoner 
who  hns  taken  the  earliest  opportunity  to  procure 
testimony,  yet  If  he  procures  the  postponement  of 
the  trial,  on  the  cround  of  the  iibsence  of  such  tes- 
tlmoDT,  it  furoisnes  no  eround  for  his  being  ad- 
mitted to  bail.  United  States  v.  Stewart,  2  Dall. 
344. 

The  circumstances  must  be  very  strong  which 
-will  induce  the  .court  to  ball  one  charged  with  high 
treason.  Ibid. 

An  exoneretur  will  not  be  entered  on  the 
ground  that  defendant  Is  a  Innatlc,  and  as  such 
conflced  In  the  liospltal,  even  where  the  derange- 
4  It.  ed- 
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DAVIDSON  et  al.,  Plaintiflk  bt  Error, 

V. 

TAYIOR,  Defendant  in  Error. 


me  ban  Is  fixed  bj  the  deatb  of  the  principal 
after  the  return  of  the  ca.  sa.  and  before  the  re- 
turn of  the  scire  facias;  and  the  liall  Is  not 
entitled  to  an  anmeretor  In  inch  a  case. 


THIS  cause  was  argued  by  Mr.  Jones  for  the 
plaintiffs  in  error,  and  bf  Mr.  Co»  fwr  the 
defendant  in  errw. 


Mr.  Chief  Justice  WaTslnll  delivered  fhe 

opinion  of  the  cqurt: 

This  is  a  case  of  bail,  and  is  to  be  decided  by 
the  principles  of  English  law,  which  the  case 
finds  coiistitute  also  the  law  and  practice  of 
Maryland  on  the  subject  According  to  these 
principles,  the  allowance  of  the  bail  to  surren- 
der the  principal  after  the  return  of  a  ea,  sa.  is 
ooneldered  as  a  matter  of  favor  and  indulgence, 
and  not  of  ri^t,  and  is  regulated  by  the  ac- 
knowledged practice  of  the  court.  To  many 
purposes,  the  bail  is  considered  as  fixed  the 
return  of  the  ca.  sa.  But  the  courts  allow  the 
bail  to  surrender  the  principal  within  a  limited 
period  after  the  return  of  the  scire  facias 
against  them,  as  matter  of  favor,  and  not  as 
matter  pleadable  in  bar.  In  certain  cases  even 
a  formal  surrender  has  not  been  required,  where 
the  principal  was  still  living,  and  capable  of 
being  surrendered,  and  an  exoneretur  would  be 
entered,  and  the  principal  discharged  immedi- 
ately upon  the  surrender.  But  the  rule  has 
never  been  applied  to  cases  where  the  principal 
dies  before  the  return  of  the  scire  facias.  In 
such  a  case,  the  bail  is  considered  as  fixed  by 
the  return  of  the  ca.  sa.,  and  his  death  after- 
wards, and  before  the  return  of  the  sdre  facias, 
does  not  entitle  the  bail  to  an  exoneretur.  The 
plea  is,  therefore,  bad;  and  the  judgment  is 
affirmed,  with  six  per  oentum  damages,  and 
costs. 

ment  Is  shown  to  be  a  permanent  malady.  Bower- 
bank  V.  Payne,  2  Wash.  C.  C.  464. 

By  the  principles  of  the  English  practice,  which 
prevails  In  Maryland,  where  the  princloal  dies  af- 
ter the  retom  of  the  ca.  sa.,  and  before  the  return 
of  the  scire  fncins,  the  liability  of  the  bail  is  con- 
sidered fixed  by  the  retnm  of  the  ca.  sa.,  and  be  Is 
not  entitled  to  an  exoneretur.  DowIIn  v.  Standi- 
fer.  Hempst.  2f>0. 

Where  ball  are  entitled  to  be  discharged  ex  deblto 
justltla,  they  may  not  only  apply  for  an  exonen-iur 
by  way  of  summary  proceeding,  but  thev  may  pload 
the  matter  as  a  bar  to  a  suit  In  their  defense :  but 
where  the  discharge  Is  a  matter  of  Indulsence  of 
the  court  only,  the  application  is  to  the  discretion 
of  the  court,  and  an  exoneretur  cannot  be  Insisted 
on  except  by  the  way  of  motion.  Beers  v.  Baueh- 
ton,  9  Pet.  829;  afflrmtns  8.  C.  1  UcLean,  231; 
Ljons  V.  Aneblncloss,  12  ret  284. 
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800TT  et  »Lt  Appellanti, 

•T. 

8HBBEVE  et  al.,  BeBpoBdents. 

B«ll«f  In  eqnlt7  ftsalnst  a  Jodement  of  law,  upon 
certain  bonda  rlyen  for  tne  iDdemalty  of  the 
obligee,  a*  CDdorser  of  notes  drawn  bj  the  ob- 
ligor, the  consideration  bavioK  failed. 

The  assignee  of  mich  bonds  takes  them  subject  to 
all  eQoitlea  existing  between  the  original  parties. 

THS3  eaiue  ms  argiied  by  Ux,  Swaut  for 
the  appellantt,  and  by  lAr,  Taylor  for  the 
respondmts* 

"itr.  Justice  Thompwn  deHvared  the  oidnion 
of  the  court: 

This  case  comes  up  by  appeal  from  the  CSr- 
cuit  Court  of  the  District  of  Columbia  for  the 
eounty  of  Alexandria.  The  object  of  the  bill 
filed  m  the  court  below,  was  to  obtain  relief 
Mainst  a  judgment  at  law  recovered  against 
^reere,  the  appellee,  upon  certain  bonds  given 
by  him  to  Elisha  Janney,  and  which  bonds 
had  been  assigned  to  the  appellant,  Scott,  as 
his  trustee,  for  the  benefit  of  his  creditors. 

In  the  progress  of  the  cause.  It  was  deemed 
necessary  by  the  court,  that  the  Bank  of  Poto- 
mac should  be  made  a  [Kirty  defendant.  A 
Bupplemental  bill  for  that  purpose  was  aoeord- 
iofffiled,  mud  the  bank  made  a  party. 

The  first  inquiry  that  seems  naturally  to 
arise  is,  how  the  case  stood  as  between  Shreeve 
and  Janney,  the  original  parties  to  the  bonds. 
The  material  facts  upon  wnich  the  complainant 
in  the  couri:  below  relied  for  relief,  are  not  de- 
nied by  the  answer  of  Scott.  From  the  bill  and 
answer,  and  exhibits  in  the  cause,  accompanied 
by  a  written  aereement  between  the  solicitors 
«( the  parties,  before  the  cause  was  set  down  for 
argument,  the  leading  facts  In  the  ease  appear 
to  be,  that  some  time  in  the  year  1808,  Shreeve 
failed  in  business,  being  indebted  to  the 
Bank  of  Potomac  In  the  sum  of  $6,300, 
upon  a  note  discounted  at  the  bank, 
606*]  *and  upon  which  Janney  was  the  in- 
dorser;  for  whose  security  Shreeve  transferred 
to  him,  and  John  Roberts,  who  was  aJso  his 
indorser  upon  other  notes,  certain  property  at 
a  valuation,  but  which,  upon  settlement  of  ae- 
oonnts  between  them,  fell  short  of  Janney's 
responsibility  to  the  bank  upon  his  indorse- 
ment, $1,980.88;  for  which,  by  agreement  be- 
tween the  parties,  Shreeve  give  to  Janney  five 
bonds,  payable  in  five  annual  installments,  and 
Janney  was  to  pay  the  note  to  the  bank,  upon 
which  he  was  the  indorser.  The  note,  however, 
was  continued  running  in  the  bank  in  its 
original  form,  Janney  appearing  responsible  as 
indorser  only.  This  note  was  renewed  from 
time  to  time  until  the  19th  of  May,  1809,  when, 
by  the  payments  which  had  been  made  by 
Janney  ont  of  the  property  assigned  by 
Shreeve,  it  was  reduced  to  the  sum  of  $3,306; 
and  Janney  himself  having  failed  about  this 
time,  no  further  payments  were  made  upon 
this  note  .until  the  month  of  June,  1818.  when 
Shreeve,  after  a  l<mg  absence,  returned  to 
Alexandria,  and  was  called  upon  by  the  bank 
for  payment  of  his  note,  upon  which  he  paid 
the  sum  of  $3,365.29,  being  the  amount  of  prin- 
cipal and  interest  due  upon  the  five  bonds 
which  he  had  given  to  Janney. 
T44 


Upon  this  brief  statement  of  the  facta  as  be- 
tween Shreeve  and  Janney,  it  will  be  seen  that 
Shreeve  was  coqposed  to  a  double  responsibili^ 
for  the  same  debt.  He  was  liable  on  his 
note  held  by  the  bank  (unless  the  bank  may 
be  considered  as  having  assented  to  the  ar- 
rangement, and  accepted  Janney  as  solely  re- 
sponsible on  the  note,  which  will  be  hereafter 
considered),  and  he  was  also  liable  to  Janney 
on  the  bonds  which  he  had  given  him.  For 
the  purpose  of  indemnifying  Shreeve  against 
his  responsibility  to  the  bank,  Janney  gave 
him  the  instrument  bearing  date  the  first  of 
March,  1809,  acknowledging  that  Shreeve  had 
satisfied  him  by  his  bon&  of  the  28th  of  Febru- 
ary, 1800,  for  all  demands  against  him  as  se- 
curity at  bank,  and  for  all  other  accounts;  and 
that  the  note  above  referred  to,  although  orig- 
inally discounted  for  the  use  of  Shreeve,  was 
continued  in  his  name,  but  for  the  convenience 
of  him,  Janney,  and  engaging  to  save  Shreeve 
harmless  from  the  said  note,  and  in  due  time 
to  take  it  up. 

*An  objection  is  here  made  to  sus-  [*607 
taining  this  bill  in  equity,  because  there  was  a 
complete  and  adequate  remedy  at  law.  But 
this  objecticm  cannot  be  sustained.  The  bonds 
given  by  Shreeve  to  Janney  were  simply  for 
the  payment  of  money,  and  although  the  con- 
sideration for  which  they  were  given  had  failed 
by  Janney's  neglect  to  pa^  up  the  note  in  the 
Bank  of  Potomae  according  to  his  engage- 
ment, this  could  not  have  been  set  up  at  law 
as  a  defense  in  the  suit  upon  the  bonds;  nor 
could  he,  in  that  suit,  have  set  out  the  amount 
paid  to  the  bank  upon  his  note.  The  engage- 
ment of  Janney,  on  assuming  the  payment  of 
the  note  to  the  bank,  was  a  contrat^  of  indem- 
nity only,  and  rested  in  damages,  and  could 
never  form  the  subject  of  a  set  off  at  law;  uid 
although  an  action  at  law  might  be  maintained 
against  Janney  upon  this  indemnity,  it  would 
be  going  too  far,  even  if  Janney  was  solvent, 
to  say,  that  a  court  of  equity  could  not  inter- 
pose and  stay  a  recovery  upon  the  bonds,  but 
that  the  party  must  be  turned  round  to  hia 
remedy  at  law  upon  his  indemnity.  But,  in  the 
present  case,  it  would  be  gross  injustice,  and  a 
certain  -denial  of  all  remedy,  to  refuse  relief  on 
this  ground,  Janney  having  become  insolvent. 
There  was,  then,  no  defense  at  law  which 
Shreeve  could  have  set  up  against  these  bonds, 
nor  had  he  any  other  remedy  at  law  to  which 
he  was  bound  to  resort. 

Was  there,  then,  any  defense  which  he  could 
have  set  up  against  a  suit  upon  his  note  if  he 
had  permitted  the  bank  to  prosecute  him? 
None  is  perceived  by  the  court.  He  stood  upon 
the  note  as  maker,  and  was  liable  to  the  bank 
as  such;  and  although,  by  the  agreement  be- 
tween him  and  Janney,  the  note  was  continued 
in  that  form  for  the  convenience  of  Janney,  yet 
the  bank  was  no  party  to  that  arrangement, 
and  could  not  be  bound  by  it.  Even  admitting 
the  knowledge  of  that  agreement  by  the  bank,, 
it  certainly  could  not  have  been  set  up  as  a  de- 
fense to  the  note,  unless  it  could  be  shown  that 
there  was  an  express  or  implied  agreement  to- 
accept  Janney  as  the  debtor,  and  £»  discluurge 
Shreeve. 

It  has  been  argued,  however,  on  the  part  of 
the  appellants,  that  the  statute  of  limitationa 
had  run  against  the  note,  and  that  Shreen- 
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might  and  ought  to  have  availed  himself  of  it. 
608*]  *If  the  statute  of  limitations  had  run 
against  this  Bote,  and  might  have  been  pleaded, 
we  should  be  Twry  unwilling  to  Bay  that 
Shreeve  was  bound  to  plead  it.  It  Is  a  defenae 
which  a  party  may  often  avail  himself  of  with 
great  justice  and  propriety.  But  whether  he 
will  or  not,  must  be  left  to  his  own  election. 
It  is,  however,  unnecessary  to  inquire  into  the 
duty  or  obligation  of  Shreeve  to  have  pleaded 
the  statute,  under  the  eircumstances  of  the 
case,  because  we  do  not  think  it  could  have 
been  set  up  as  a  defense  to  the  action. 

The  letter  of  license  given  by  the  bank  to 
Slureeve' bears  date  on  the  12th  January,  1809, 
and  was  for  the  term  of  seven  years,  which,  of 
course,  expired  in  January,  1818.  It  certainly 
cannot  be  pretended  that  the  statute  ran  dur- 
ing the  continuance  of  this  letter  of  license. 
Payment  of  the  note  was  demanded  by  the 
bank,  and  made  by  Shreeve,  in  June,  1818, 
about  two  years  and  five  months  after  the 
expiration  <n  the  letter  of  license,  a  period 
mueh  within  tite  time  necessary  to  bar  the 
aetion. 

The  next  inquiry  is,  whether  Scott,  the  as- 
signee of  Janney,  has  acquired  any  greater 
right  or  interest  In  these  bonds  tlum  Janney 
himself  had.  So  far  ae  relates  to  the  question, 
whether  the  consideration  had  failed,  the  as- 
signeee  stands  precisely  in  the  situation  of 
the  original  party.  He  took  the  bonds  subject 
to  all  existing  equities.  This  is  the  settled  rule 
In  chancery,  and  that  which  is  recognized 
hy  the  lam  of  Virginia  which  are  in  force  in 
Alexandria.  Nor  has  anything  occurred, 
since  the  assignment,  to  give  to  Scott  or  the 
creditors  of  Janney  any  additional  rights. 
These  bonds  were  assigned  by  Janney  as  his 
own  property,  and  for  the  benefit  of  his  own 
creditors,  which  was  a  violation  of  the  trust 
and  eonflden<!e  reposed  in  him  by  Shreeve. 
They  were  given  expressly,  according  to  the 
agreement  of  the  parties,  to  provide  for  the 
payment  of  the  note  to  the  Bank  of  Potomac; 
and  it  is  admitted  that  no  part  <Si  this  note  has 
beten  paid  out  of  the  funds  of  Janney.  The 
note  had  been  reduced  from  $6,300  to  $3,306,  at 
the  time  Janney  failed  in  the  spring  of  1809; 
but  these  payments  were  made  out  of  Shreeve's 
fimds,  assigned  Inr  Janney  to  Roberts  by 
the  deed  of  the  11th  of  August,  1808.  And 
it  is  also  admitted  that  Scott,  the  assignee, 
«0»"3  "has  made  no  payments  upon  this  note 
since  the  assignment  to  him.  The  creditors  of 
Janney  have,  therefore,  been  deprived  of  none 
of  his  funds,  nor  can  they  have  any  right  to 
claim  the  benefit  of  those  bonds,  which  must 
be  deemed  to  have  been  held  by  Janney  in 
trust  for  the  bank,  and  not  as  bis  own  property. 

The  only  manning  inquiry  is,  whether  the 
bank,  by  any  express  or  implied  a^ement, 
accepted  Janney  as  their  debtor,  and  discharged 
Shreeve  from  his  responsibility. 

The  answer  of  the  appellant,  Scott,  alleges 
that  Janney  considered  himself  as  having  as- 
sumed the  payment  of  the  note  in  question, 
and  that  he  was  considered  debtor  to  the  bank 
for  the  same,  and  was  solely  relied  upon  by 
the  bank  for  the  payment  of  the  note.  That 
he  believed  the  bank  had  fall  knowledge  of 
the  deed  of  the  11th  of  August,  1808,  by  which 
provision  was  made  for  ue  payment  of  the  ' 
6  li.  ed. 


note,  and  were  satisfied  with  It.  And  he 
further  alleges  that  the  bank  was  so  well  sat- 
isfied with  this  provision  that  it  considered 
neither  Janney  nor, Shreeve  liable  for.it. 

If  these  allegations  were  supported  by  proof, 
they  would  go  far,  if  not  conclusively,  to  show 
that  the  bank  luid  adopted  Janney  as  solely 
responsible  for  the  note,  and  had  discharged 
Shreeve.  If  so,  the  payment  by  Shreeve  would 
be  considered  voluntary,  and  without  any  leml 
obligation,  and  would  form  no  objection  to  uie 
recovery  on  the  bonds. 

The  bank,  however,  denies  it  was  a  party  to 
the  arrangement  made  by  the  deed  of  the  Ilth 
of  August,  1808,  or  that  it  made  any  stipub- 
tlon  or  agreement  with  Shreeve  or  Janney,  in 
any  manner  connected  with  that  deed,  unless 
the  order  of  the  12th  of  January,  1809  (the  let- 
ter of  license),  be  considered  as  connected  with 
it.  The  answer  further  denies  that  the  bank 
ever  did  release,  or  agree  to  release,  Shreeve, 
or  that  it  ever  did  look  solely  to  Janney,  or  the 
trust  estate  created  by  the  deed  of  the  11th  of 
August,  1808.  It  admits  that  when  this  deed 
was  executed,  Janney  and  Boberts  were  both 
directors  of  the  bank,  but  avers  that  no  propo- 
sition  in  relation  to  it  ever  came  before  the 
board  previous  to  the  12th*  of  January,  1800, 
when  the  letter  of  license  was  granted  to 
Shreeve,  with  the  concurrence  of  Janney  and 
Roberts,  letting  and  acting  as  direetors  of  the 
bank. 

*The  answer  of  Scott  is  not  evidence  C*610 
against  the  bank,  and  hi;  allegations  with  re- 
spect to  the  bank's  having  accepted  Janney  as 
the  sole  debtor  for  this  note  are  entirety  unsup- 
ported by  proofs,  and  must  be  laid  out  of  view, 
as  they  are  positively  denied  by  the  answer  of 
the  bank,  and  which  answer  is  strongly  sup- 
ported by  the  order  for  the  letter  of  license, 
which  was  granted  subsequent  to  the  arrange- 
ment between  Shreeve  and  Janney.  For,  if 
the  bank  had  considered  Shreeve  exonerated 
from  the  payment  of  the  note,  there  could  have 
been  no  necessity  tor,  or  propriety  in,  giving 
him  a  letter  of  license.  Indeed,  It  would  have 
been  absurd  to  give  a  letter  of  license  to  a  man 
who  was  not  a  debtor  to  the  bank.  The  order 
for  this  purpose  is  cautiously  drawn,  so  as  to 
retain  the  responsibility  of  both  maker  and  in- 
dorser.  The  indulgence  is  granted  e!]q>res8ly 
uj)on  the  condition  that  it  is  sanctioned  by 
Janney,  and  without  lessening  the  right  of  the 
bank  against  him. 

Kor  is  the  bank  chargeable  with  negligence 
that  can  in  any  manner  prejudice  its  rights,  or 
of  which  the  appellant  has  any  right  to  com- 
plain. The '  indulgence  wn^  granted  with  the 
concurrence  of  Janney,  and  under  an  impres- 
sion, no  doubt,  by  all  parties,  that  the  trust 
fund  created  by  the  deed  of  the  1 1th  of  Au- 
gust, 1808,  would  be  sufficient  to  satisfy  this 
note.  And  it  was  upon  this  supposition,  no 
doubt,  that  the  letter  of  license  for  seven  years 
was  granted  to  Shreeve.  No  steps  would  be 
taken  against  him  until  the  expiration  of  that 
time,  and  demand  of  payment  was  made  as 
soon  thereafter  as  he  returned  to  Alexandria. 

The  utmost,  tiien,  that  can  be  alleged  against 
the  bank  is,  that  it  had  foil  knowledge  of  the 
provision  made  by  the  deed  of  the  11th  of 
August,  1808,  for  the  payment  of  this  note. 
And,  admitting  that  provision  to  have  been 
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Amply  Bufflcient,  It  would  not  bind  the  bank 
witbont  its  assent  to  resort  to  that  fund  alone, 
«uid  discharge  the  parties  to  the  note.  The 
bank  could  have  no  objection  to  the  provision 
made  by  that  deed  for  the  payment  of  the 
note,  as  it  would  add  to  its  security  if  the 
maker  and  indoraer  were  also  held  responsible. 
And  the  proceedings  in  relation  to  the  letter  of 
license  are  conclusive  to  show  that  it  was  the 
understanding  of  all  parties  that  the  bank  had 
611*]  notf  at  that  *time,  relinquished  its 
olaims  upon  Janney  and  Shreeve,  for  the  pay- 
ment of  the  note. 

We  are  accordiiwly  of  opinion  that  the  de- 
<ree  of  the  court  below,  granting  a  perpetual 
injunction  against  the  appellant,  and  a  dismis- 
sion of  the  bill  as  to  the  bank,  be  affirmed  with 
«oita. 


[Admiralty  Jurisdiction.] 
RAMSAY  T.  ALLEGRE. 

Qnnre,  Whether  a  salt  In  personam  In  the  sd- 
nlraltr  may  be  malntatoed  agatDBt  the  owner  of  a 
ship  bj  material  men  furnlsblns  sapplles  for  the 
ship  In  her  home  port,  where  the  local  law  gives 
DO  specific  Hen  upon  the  ship  which  can  be  en- 
forced  by  a  proceedlnR  in  rem. 

However  this  may  be  In  general,  sach  suit  can- 
not be  maintained  where  the  owner  baa  given  a 
negotiable  promlssorr  note  for  the  debt,  which  la 
not  tendered  to  be  given  np,  or  actuatlr  aurren- 
<dered,  at  the  bearing. 

APPEAL  from  the  Circuit  Court  of  Mary- 
land. 

This  was  a  libel  filed  in  the  District  Court 
by  the  appellant,  Rameay,  against  the  respond- 
ent, Allegre,  alleging  that  the  appellant,  at  the 
special  instance  and  request  of  the  respondent, 
owner,  ship's  husband,  or  consignee  of  the 
schooner  Dorothea,  Iwd  performed  various 
work  and  labor,  and  found  and  provided  va- 
rious materials  for  the  use  of  the  said  schooner, 
io  equip  and  prepare  her  for  a  voyage  on  the 
liigh  seas,  amounting  to  the  sum  of  $2,428.84; 
that  the  appellant  had  often  applied  to  the  re- 
spondent for  payment  and  been  refused;  and 
-praying  process  according  to-  the  course  of  the 
admiralty,  etc.  A  plea  was  filed  by  the  re- 
spondent, alleging,  among  other  things,  that  he 
had  given  the  libelant  his  negotiable  promis- 
sory note  for  the  debt.  It  appeared,  at  the 
hearing,  that  the  appellant  had  furnished  the 
-materials  in  question  at  the  respondent's  re- 
el 2"]  quest,  and  that  'the  latter  had  given 
his  negotiable  promiasory  note  for  the  same, 
which  the  appellant  accepted,  giving  the  fol- 
lowing receipt  therefor:  "Received  a  note,  at 
four  months,  which,  when  paid,  wiU  be  in  full 
for  the  above  amount."  The  note  not  having 
been  paid,  this  suit  was  brought.  The  District 
Court  dismissed  the  libel  upon  the  ground  that 
the  jurisdiction  of  that  court,  as  an  instance 
court  of  admiralty,  in  the  cnuse,  was  waived  by 
the  acceptance  of  the  promissory  note,  and  the 
decree  having  been  affirmed  in  the  Circuit  Court 
upon  the  same  ground,  the  cause  was  brought 
by  appeal  to  this  court. 

The  Attoniey-General  and  Mr.  Mereditht  for 


NOTs. — Afl  to  admiralty  jnrlsdietlm  of  contracts, 
see  nottt  to  80  UB.A.  103. 


the  appellabt,  argued  that  the  district  courts, 
prooeedii^  as  .courts  of  admiralty  and  mari- 
time jurisdiction,  might  take  cognisance  of 
material  suits  by  material  men,  either  in  per- 
sonam or  in  rem.^  The  only  question  here  was, 
whether  the  jurisdiction  was  waived  by  the 
appellant's  taking  the  note  as  conditional  pay- 
ment. The  note  did  not  extinguish  the  debt, 
and  consequently  could  not  affect  the  jurisdic- 
tion which  originally  attached  fm  account  of 
the  nature  of  the  debt.  Without  some  special 
agreement  to  consider  the  note  as  payment,  it 
could  not  be  so  rc^iaxded.  It  only  operated  as 
a  suspension  of  the  remedy  during  the  time  al- 
lowed for  its  payment.  If  unpaid,  the  party 
might  resort  to  his  original  right  of  action,  as 
if  no  note  had  been  given.'  Such  is  the  doctrine 
of  the  common  law;  and  the  civil  law,  which 
gave  the  rule  to  the  admiralty,  would  be  found 
in  acoordanee.  A  novation  is  the  substitution 
of  a  new  for  an  old  debt,  by  which  the  latter 
is  extinguished.  It  may  be  made  of  a  debt 
payable  at  a  future  day,  or  of  a  debt  [rtvsent- 
ly  due,  by  a  new  engagement,  allowing  a  term 
of  credit.  But  the  <»>nsent  of  the  creditor  must 
be  positively  declared,  as  the  law  will  not  pre- 
sume that  he  means  to  abandon  his  rights  under 
the- first  contract.*  No  authority  or  principle 
oould  be  found  to  warrant  *the  asser-  [*6£S 
tion  that,  although  the  original  contract  in  this 
case  was  not  extingaishea,  the  susjpensirai  of 
the  right  of  action  took  away  the  jurisdiction 
of  the  admiralty  so  that  it  could  not  again  be 
resorted  to. 

Mr.  Hoffman  and  Mr.  Meyer,  contra,  insisted 
that  the  promissory  note  given  in  this  case  was 
a  personal  security  taken  on  land,  and  in  all 
respects  assimilated  the  case  to  that  of  the 
claim  for  the  master's  wages.  Although,  in 
general,  locality  might  not  be  the  test  of  ad- 
miralty jurisdiction,  it  might  reasonably  be 
contended  that  where  the  credit  is  personal, 
and  the  security  of  a  kind  exclusively  cogni- 
sable at  common  law,  the  locality  should  fix  the 
jurisdiction.  In  the  case  of  contracts,  the  ad- 
miralty jurisdiction,  in  personam,  ought  to  be 
merely  oo-extensrve  with  the  proceeding  in 
rem;  and  as  the  domestic  character  of  the 
vessel  freed  the  thing  from  jurisdiction,  the 
person  of  the  owner  ought  also  to  be  exon- 
erated.' As  a  security  had  been  accepted, 
which  had  the  effect  of  extinguishing  a  oommmi 
law  Hen  during  the  term  of  the  note,  no  process 
could  have  been  instituted  in  the  admiralty  on 
the  original  contract;  and  the  idea  of  revivinf^ 
a  jurisdiction  which  had  been  thus  suspended 
was  a  novelty  not  countenanced  by  any  legal 
analogy.  Supposing  the  jurisdiction  of  the 
admiralty  to  be  dependent  upon  the  existence 
of  a  lien  as  defined  by  positive  law,  the  au- 
thorities would  show  that  such  a  lien  was  ex- 
tinguished at  common  law  by  a  new  agree- 
ment.* It  had  been  expressly  determined  that 
in  cases  of  dealings  or  obligations  naturally 
within  the  appropriate  jurisdiction  of  the  ad- 

1.  _The  General  Smith.  4  Wheat.  Rep.  438. 

2.  — Chltty  on  Bills,  B  ed.  123.  130:  6  Cranch, 
253;  2  H.  Black.  317;  5  Term  Rep.  141;  1  Bvana* 
I'othlcf.  380  (a). 

3.  — Evana'  Pothler,  380,  386. 

4.  — i  Wheat.  Rep.  438. 

6.— Yeiv.  66  i  Selw.  H.  P.  1163;  3  Burr.  1498. 

Wheat.  IS. 
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sniralty,  if  a  spe^l  contract  be  entered  into, 
«r  a  spedat  security  be  taken,  the  common  law 
jurisdiction  will  attach  as  in  ordinary  cases, 
even  though  the  new  agreement  does  not  oper- 
ate technically  by  way  of  extinguishment.^ 

Mr.  Chief  Justice  MarahAll  delivered  the 
■opinion  of  the  court: 

That,  as  it  did  not-  appear  by  the  record  that 
the  note  bad  been  tendered  to  be  given  up,  or 
«14*]  actually  surrendered,  *at  the  hearing 
in  the  court  below,  the  decree  would  he  af- 
firmed, it  >  not  being  necessary  to  consider  the 
general  question  of  jurudlction. 

Mr.  Justice  Johnson.  I  concur  with  my 
brethren  in  sustaining  the  decree  below,  but 
■cannot  consent  to  place  my  decision  upon  the 
j^ound  upon  which  they  have  placed  theirs.  I 
think  it  high  time  to  check  this  silent  and 
stealing  progress  of  the  admiralty  in  acquiring 
jurisdiction  to  which  it  has  no  pretensions. 
Unfounded  doctrines  ought  at  once  to  be  met 
«nd  put  down;  and  dicta,  as  well  as  decisions, 
that  cannot  bear  examination,  ought  not  to  lie 
•evaded  and  permitted  to  remain  on  the  books 
to  be  commented  upon,  and  acquiesced  in,  by 
'Courts  of  justice,  or  to  be  read  and  respected 
by  those  whose  opinions  are  to  be  formed  upon 
books.  It  affords  facilities  for  giving  an  un- 
due bias  to  miblie  opinion,  and,  I  will  add,  of 
of  interpolating  doemnes  which  belong  not  to 
the  law. 

There  need  be  no  stronger  illustration  given 
than  this  case  affords.  Here  is  a  libet,  in  per- 
aonam,  on  a  contract,  in  the  admiralty,  filed 
expressly  upon  the  authority  of  the  case  of 
The  General  Smith.  I  had  never  read  t^e  re- 
port of  that  ease,  that  I  recollect,  until  the 
argument  in  this  cause;  or  if  I  had,  I  attached 
4>o  little  importance  to  anything  in  it  besides 
the  point  tb&t  it  decides,  as  to  have  forgotten 
that  such  doctrines  were  to  be  found  in  the 
reports  of  our  decisions.  But,  upon  being  ex- 
amined, what  does  it  amount  to  T  A  gentleman 
•of  the  bar,  whose  knowledge,  particularly  in 
the  admiralty,  commanded  the  highest  respect 
in  this  court,  is  reported  to  have  laid  down  a 
doctrine  in  very  explicit  terms  which,  I  will 
venture  to  say,  has  no  authority. in  law;  and 
the  court,  carried  away  probably  by  the  in- 
fluence of  his  concessions,  echoes  them  in  terms 
which  are  not  only  not  called  for  by  the  case, 
but  actually,  aa  I  conceive,  contradicted  by  the 
decision  which  is  rendered. 

The  correctness  of  the  decision  in  the  case  of 
The  General  Smith  cannot  be  questioned.  It 
dismisses  the  libel  upon  the  ground  "that  ma- 
terial men  and  mecnanics,  mrnishing  repairs 
to  a  domestic  ship,  have  no  particular  lien 
«pon  the  ship  itself  for  the  recovery  of  their 
« 1 5*]  demands."  "But  why  have  they  no 
lien  upon  the  ship?  or,  to  speak  more  correct- 
ly, why  are  they  precluded  from  a  remedy  in 
the  admiralty  for  subjecting  the  ship  to  arrest 
and  sale  in  order  to  satisfy  their  demands  T  It 
is  beoaufe  jurisdiction  over  the  contract  has 
been  taken  from  the  courts  of  admiralty,  and 
the  exercise  of  jurisdiction,  in  such  a  case,  pro- 
hibited to  them  by  the  common  law  couriia  of 

1.— 4  Burr.  1950;  1  Peters'  Ad.  Dec  238;  6 
rrerm  Rep.  320;  2  Bro.  Civ.  and  Adm.  Law,  88,  97 ; 
1  Sslk.  31. 
•  Ii.  ed. 


Great  Britain  for  hundreds  of  years.  And  It 
is  a  l^t  of  the  most  positive  certainty  and  no- 
toriety, that  so  fttr  from  retaining  jurisdiction 
over  this  contract  in  personam,  after  being 
driven  from  jurisdiction  in  rem,  that  the  for- 
mer was  first  surrendered,  and  that  in  the  most 
unequivocal  terms. 

I  refer  to  the  resolutions  of  February,  1632. 
adopted  by  the  King  in  council,  and  subscribed 
by  all  the  judges  in  England,  and  to  be  found 
in  the  coUecti(m  of  the  sea  laws,  and  in  various 
other  books;  by  the  second  section  of  the  sec- 
ond article  of  which  it  is  declared  that  "if  suit 
be  in  the  Court  of  Admiralty  for  building,  or 
mending,  saving,  or  necessary  victualing  of  a 
ship,  against  the  ship  itself,  and  not  against 
any  party  by  name,  but  such  as  for  his  inter- 
est makes  himself  party  (i.  e.,  a  claimant),  no 
prohibition  is  to  be  granted,  though  this  be 
done  within  the  realm." 

This  resolution  implies  an  express  recogni- 
tion that  if  such  suit  be  instituted  against  the 
person,  a  prohibition  shall  issue,  ^d  this  I 
hold  to  be  the  test  of  admiralty  jurisdiction; 
for  wherever  a  prohibition  will  issue,  the  juris- 
diction has  been  taken  away  from  the  admiral- 
ty, or  it  never  possessed  it.  And,  accordingly, 
for  two  hundred  years  has  this  jurisdiction 
been  abandoned  by  the  British  courta,  with  the 
single  exception  of  seamen's  wa^s;  an  excep- 
tion of  which  it  fiiay  emphatically  be  said, 
"probat  regulam."  For,' if  anyone  will  take 
the  trouble  to  refer  to  the  language  of  Ch. 
J.  Holt,  in  the  case  of  Clay  v.  Snelgrave,  he 
will  there  find  it  said  "that  it  is  an  indul- 
gence that  the  courts  of  Westminster  permit 
mariners  to  sue  for  their  wages  in  the  Admiral- 
ty Court  because  they  may- all  join  in  suit,  and 
is  grounded  upon  the  principle  that  'communis 
error  fadt  jus.'  **  (Lord  Baym.,  576.) 

This  privilege  is  denied  to  the  master,  and 
even  to  a  mate  succeeding  to  the  master,  when 
he  sues  for  his  wages  as  'master,  so  [*616 
rigid  are  the  courts  of  Westminster  in  confin- 
ing the  admiralty  to  the  few  contracts  over 
which  it  is  permitted  to  retain  jurisdiction. 
And  when  it  is  argued  that  this  discrimination 
to  the  prejudice  of  the  nutster  is  confined  to  his 
suit  in  rem,  and  that  no  case  can  be  found  in 
which  his  reinedy  in  personam,  in  the  admiral- 
ty, has  been  denied  him,  it  becomes  necessary 
to  remind  counsel  that  this  may  have  proceed- 
ed from  no  one's  ever  having  had  the  temerity 
to  prefer  such  a  suit — a  consequence  whidi 
would  necessarily  follow  from  what  I  hold  to 
be  undeniable,  that,  except  on  the  contract  far 
seamen's  wages,  the  proceeding  in  personam 
upon  contracts,  is  now  unknown  to  the  British 
admiralty  tribunals. 

I  will  sketch  a  brief  history  of  the  admiralty 
jurisdiction  over  contracts,  and  a  view  of  its 
present  state. 

The  study  of  the  history  of  the  admiralty 
jurisdiction  in  England,  in  common  with  that 
of  all  the  courts  of  that  kingdom,  except  the 
common  law  courts,  presents  an  instructive 
lesson  on  the  necessity  of  watching  the  ad- 
vancement of  judicial  power,  in  common  with 
all  power;  inasmuch  as  it  shows  in  what  small 
beginnings,  and  by  what  indirect  and  covert 
means,  aided  by  perseverance  and  ingenuity, 
originated  the  mighty  structures  against  which, 
ultimately,  Uie  legislative  and  judicial  power 
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of  the  country  had  to  exert  the  full  force  of 
their  united  efforts. 

Tha  vast  variety  and  importance  of  the  sub- 
ects  which  the  admiralty  had  appropriated  to 
tself,  will  appear  in  a  variety  of  authors;  but 
I  would  refer  the  reader  to  Godolphin'a  '^ew 
of  the  Admiral  Jurisdiction,**  as  well  for  its 
antiquity-  as  the  great  learning  and  respecta- 
bility of  the  author.  There  it  will  be  seen  that 
the  admiralty,  before  the  time  of  Richard  II., 
had  arrogated  to  itself  a  scope  of  judicial,  leg- 
islative, and  miniBterial  power,  which  withdrew 
from  the  trial  by  jury  and  placed  under 
the  surveillance  of  the  erowti,  of  which  the  ad- 
miraity  was  only  tbe  representative,  more  than 
half  the  jurisprudence,  and  particularly  the 
eommeteial  junsprudence  of  tne  kingdom. 

The  statutes  of  I3th  and  16th  Richard  II. 
were  passed  to  set  limits  to  this  power,  but 
such  was  the  stability  it  had  already  acquired 
that  it  was  not  until  the  act  of  2  Henry  IV.,  c. 
617"]  *11,  which  gave  to  the  subject  exactly 
the  right  which  the  constitution  of  the  United 
Stat«B  gives  to  its  citizens,  against  unconstitu- 
tional laws,  was  passed,  that  this  overgrown 
power  could  be  effectually  restrained.  For  it 
could  then  no  longer  prescribe  its  own  limits  in 
prejudice  of  the  individual,  and  to  the  exdu-  < 
sion  of  his  common  law  rights.  Neither  the 
King  nor  his  proctor  could  any  longer  justify 
or  secure  the  individual  '^ho  resorted  to  the 
admiralty  In  a  case  ih  which  the  common  law 
OQuld  give  redreaa.   8  lievinz.  353. 

The  act  of  13  Kichard  says,  upon  com- 
plaint of  encroachments  made  by  the  admirals 
and  their  deputies,  it  is  enacted,  "that  the  ad- 
mirals and  their  deputies  shall  meddle  with 
nothing  done  within  the  realm,  but  cmly  with 
things  done  upon  the  sea;"  and  the  15th  Rich- 
ard, c.  3,  "that  in  all  contracts,  pleas  and  quar- 
rels, and  other  things  done  within  the  bodies 
of  counties,  by  land  or  water,  the  admiral  shall 
have  no  4Wgnizance,  but  they  shall  be  tried  by 
the  law  of  the  land."  And  the  2d  Henry  IV., 
e.  11,  provides,  "that  he  that  finds  himself  ag- 

g-ieved  against  the  form  of  the  statutes  of 
idiard,  shall  have  his  action  by  writ  grounded 
upon  the  case  against  him  that  so  pursues  in 
the  admiralty,  and  recover  double  damages." 

The  check  given  by  legislative  provision  was 
followed  up  by  prohibitions  from  the  common 
law  courts,  and  suits  under  the  statute  of 
Henry,  until,  upon  the  murmurs  of  the  Z»rd 
High  Admiral  at  the  cheeks  im[Kised  upon  his 
power,  the  subject  was  taken  up  by  the  King 
in  council  in  1632,  and  a  kind  of  compromise 
entered  into,  to  which  all  the  different  tribu- 
nals appear  to  have  at  first  conformed;  but  in 
which,  after  a  time,  the  common  law  judges 
appear  to  have  discovered  that  tbe  crown  and 
the  admiralty  had  gained  too  decided  an  ad- 
vantage  over  them  to  admit  of  its  being  ad- 
hered to  as  m  correct  exposition  of  the  statutes 
of  Richard.  Hence  in  the  3d  edition  of  Croke's 
Reports,  at  the  end  of  the  2d  volume,  we  find 
these  resolutions  declared  to  be  of  no  authority, 
as  undoubtedly  they  were  not,  since  it  was  not 
a  regular  judicial  act.  But  in  this,  it  must  be 
noticed,  that  the  authority  denied  to  those 
618*]  resolutions  was  not  on  the  subject  *of 
those  powers  which  the  admiralty  renounced; 
but  of  those  which  they  retained. 

Upon  this  ground,  it  Is  well  known  that 
these  resolutions,  although  printed  in  the  1st 
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and  2d  editions  of  Croke's  Reports,  were  omit- 
ted from  the  3d.  The  mantissa  at  the  end  of 
the  edition  of  1767,  declares  their  rejection  as 
authority.  But,  even  before  the  adoption  of 
those  resolutions,  a  decision  had  taken  place, 
which  was  eonelusive,  as  well  against  their  ju- 
risdiction over  the  particular  contract  here  un- 
der consideration,  as  against  their  right  of  pro- 
ceeding upon  it  by  process  in  personam. 

I  allude  to  Craddock's  case,  2  Brownl.  87, 
which  was  decided  in  the  7th  of  James,  or  in 
the  year  1608,  twenty-four  years  before  the 
date  of  these  resolutions.  This  was  distinctly 
the  case  of  a  material  man;  his  purchases  were 
of  cordage,  powder  and  ehot,  for  a  ship,  and 
the  party  of  whom  they  were  bought,  sued 
Craddock  in  the  Court  of  Admiralty.  A  pro- 
hibition was  granted,  and  the  reason  assigned 
by  the  court  is,  that  the  statute  13  Richard  IL, 
"that  the  admiral  shall  not  meddle  with  things- 
made  within  the  realm,  but  only  of  things 
made  upon  the  sea,  and  here  the  contract  was 
at  St.  Katharine's  Stairs,  in  the  body  of  a 
county."  And  thus  we  se^  tiiat  in  the  rela- 
tions alluded  to,  the  daim  to  jurisdiction  in 
personam,  denied  the  admiralty  by  the  effect 
of  that  adjudication,  is  abandoned  by  them,  at 
the  same  time  that  tliey  assert  the  right  to 
exercise  jurisdiction  in  rem  upon  the  same  class 
of  contracts.  It  was  not  long  after,  however, 
that  the  exercise  of  jurisdiction  in  rem  was 
also  taken  from  them.  And  yet  there  is  a  sem- 
blance of  authority  for  their  having  exercised 
it  during  the  interval  of  time  between  tho 
adoption  Of  the  resolutions  of  1632,  and  when 
they  were  declared  to  be  of  no  authority.  I 
allude  to  that  quotation  from  1  RoIIe*s  Abr. 
&33,  which  is  copied  into  Bacon's  Abridgment^ 
p.  196,  of  the  1st  vol.,  and  there,  together 
with  the  note  which  refers  to  Cro.  Charles,  296, 
has  remained  the  permanent  source  of  many  aa 
error  to  those  who  have  not  taken  the  trouble 
to  examine  Into  the  authority  for  the  law 
there  laid  down. 

This  subject  will  be  found  learnedly  exam- 
ined in  the  cases  of  Clinton  v.  The  Brig  Hannah 
and  Ship  General  Knox,  decided  *in  [*61B 
the  admiralty  by  Judge  Hopkinson,  of  Penn- 
sylvania, in  the  year  1781;  and  by  Judge  Bee 
in  the  admiralty  of  South  Carolina,  In  the  case 
of  Shrewsbury  t.  The  Sloop  Two  Friends,  Id 
1786;  in  both  which  eases  the  authority  of 
those  (quotations  is  rejected,  and  the  lien  of  th» 
shipwright  to  sue  in  rem  in  the  admiralty  de- 
nied.  Bee's  Adm.  Rep.  419,  433. 

Both  those  cases  go  to  show  the  law  of  this 
subject  at  the  adoption  of  our  constitution,  and 
they  merit  high  respect,  both  for  the  known 
abilities  of  the  judges  who  pronounced  them, 
and  tiie  intrinsio  learning  they  display.  They 
show  plainly  that  the  quotations  mentioned 
rest  altt^ether  on  the  authority  of  the  resolu- 
tions of  1032,  to  which,  certainly,  no  lawyer 
will  attribute  authority  an^  farther  than  they 
go  to  show  that  the  admiralty  did  not  eves 
then  pretend  to  the  jurisdiction  in  personam 
upon  oonteacts  at  all,  and  upon  very  faw  even 
in  rem. 

It  may  seem  surprising,  that  from  the  time 
of  Richard  n.  down  to  the  beginning  of  the 
17th  oentuiy,  the  jurisdiotion  of  the  admintty 
court  should  have  attracted  so  little  of  tbe  at- 
tention of  the  common  law  courts.  One  prin- 
e^al  cause  will  be  found  in  the  eivil  wars,  and 
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the  low  state  of  oommeree;  and  when  the  na- 
tion returned  to  a  state  of  tranquility,  the 
power  and  visor  of  her  monarch's  left  little 
•oope  for  legislative  or  judicial  action.  Yet 
there  are  cases  to  show  that  the  subject  was 
not  forgotten;  and  when  the  increase  of  com- 
merce, and  the  weak  reign  of  the  Stewarts, 
presented  a  motive  and  an  opportunity,  that 
the  attention  of  the  nation  was  attracted  to 
the  usurpations  and  uuconatitutional  power  ex- 
«nds«d  by  that  court. 

It  is  obvious,  also,  from  the  eases  and  dis- 
cussions of  that  day,  that  the  common  law 
courts  were  embarraased  by  a  technical  diffi- 
oulty,  arising  out  of  the  necessity  of  laying  a 
venue  to  every  action.  As  soon  as  this  was 
removed  (and  the  advocates  of  the  admiralty 
murmur  very  much  at  the  supposed  absiu'dity 
of  removing  this  absurdity),  the  progress  of 
the  common  law  courts  was  rapid  in  wresting 
from  the  admiralty  every  species  of  contract, 
leaving  them  none  to  act  upon,  on  which  they 
«ould  themselves  render  complete  justice  ac- 
49ording  to  the  established  riffhts  of  the  parties. 
•20*]  *Th^  are  charged  witn  absurdity  and  in- 
oonsisteney,  but  I  pronounce  the  charge  utterly 
groundless;  for  the  one  principle  runs  through 
all  their  decisions,  that  of  subjecting  to  the 
trial  by  jury  every  cause  in  which  that  form  of 
trial  could  be  applied  witiwut^  iiyury  to  the 
xMLrttes'  rights.  It  is  true,  tluit  where  they 
found  them  in  the  exercise  of  a  power  analo- 
gous to  that  of  a  court  of  equity,  they  did 
not  taJce  from  the  admiralty  a  power  which 
iJiey  should  only  have  handed  over  to  another 
«ivil  law  court;  they  had  no  motive,  if  they  had 
the  power,  to  make  the  transfer.  And  hence 
the  admiralty  ia  left  in  the  exercise  of  juris- 
diction in  cases  of  hypothecation,  bottomry, 
«nd  &  kind  of  specific  execution  between  part 
owners  of  ships.  Their  jurisdiction  of  prize 
and  salvage  are  royalties,  and  that  over  sea- 
men's wages  is  a  peculiarity,  but  perfectly 
reasonable  and  consistent,  in  whatever  light  it 
he  viewed.  In  the  sea  laws  it  is  called  *'a  cus- 
tom of  the  realm."  Ch.  J.  Holt,  we  have  seen, 
puts  it  on  the  ground  of  a  positive  concession 
and  communis  error.  And  the  judges  often  say, 
"wa  permit  them  to  exercise  this  jurisdiction, 
because  they  may  sue  together  there,  and  must 
«ue  severally  in  the  common  law  courts,  and 
there  they  can  have  remedy  upon  the  body  of 
the  vessel,  which  they  cannot  have  here;"  thus 
placing  the  exception  in  their  favor  upon  the 
<<ooceded  ground  of  incapacity  in  the  common 
law  courts  to  do  complete  justice,  and  the 
«quitable  ground  of  preventing  a  multiplicity 
<ti  suits. 

My  own  opinion  is,  that  it  stands  on  a  much 
higher  ground,  and  has  its  basis  In  the  same 
policy  which  makes  their  wages  to  depend  on 
the  safety  of  the  ship  they  navigate,  by  giving 
-them,  in  that  event,  every  possible  chance  of 
^tting  oompensated.  -To  which  we  may  add, 
that  their  thoughtless  character  and  ignorance 
renders  them  emphatically  the  wards  of  the 
admiralty,  while  the  law  on  whidi  they  earn  or 
lose  their  wages  is  a  system  of  the  admiralty. 
The  assertion  of  the  general  principle  against 
the  captain's  contract,  finds  its  solution  in  his 
right  to  receive  the  freight  in  perference  even 
to  his  owner,  and  thus  to  pay  himself;  and  in 
the  perfect  competence  of  the  common  law 
courts  to  do  justice  in  his  contract  with  the 


owner.  In  the  case  of  ransom,  he  still  may  re- 
sort to  the  admiralty,  and  proceed  in  rem. 
*Bnt,  right  or  wrong,  it  is  not  to  be  ["CSl 

S[Uestioned  at  this  day,  that  the  admiralty  have 
ost  their  jurisdiction  over  contracts,  with  the 
exceptions  stated.  The  most  animated  advo- 
cates of  the  admiralty  do  not  deny  this.  They 
mourn  bitterly  over  its  fall,  but  uniformly  ac- 
knowledge that  they  are  eulogizing  the  dead. 
In  Godolphin,  Sir  Leoline  Jenkins's  Works,  and 
the  collection  of  the  Sea  Laws,  will  be  found 
all  in  snhetance  that  ever  was  said  on  this  sub- 
ject. Yet  they  ^1  unequivocally  acknowledge 
that  its  jurisdiction  has  long  since  1>een  at  an 
end  over  contracts,  and  in  personam,  with  the 
exceptions  I  have  stated;  while  they  dwell  elo- 
quently on  the  folty  of  plucking  this  "diamond 
from  the  crown;"  and  enlarge  greatly  on  the 
inconvenience  of  leaving  to  a  jury  the  decision 
of  causes  which  could  be  so  much  more  advan- 
tageously disposed  of  by  a  single  judge,  and  by 
a  system  of  laws  peculiar  to  the  admiralty 
courts;  and  arraign  with  severity  the  incon- 
sistencies, absurdities,  and  unkindly  feelings 
with  which  the  common  law  courts  have 
stripped  the  admiralty  of  its  ancient  and  emi- 
nent power.  Even  Brown,  the  modern  cham- 
pion m  Burope  of  the  admiralty  jurisdiction, 
but  who  obviously  has  only  caught  the  feel- 
ings, and  borrowed  the  arguments  of  those 
who  have  gone  before  him,  is  forced  reluctant- 
ly to  acknowledge  that  the  admiralty  has  for 
ages  been  stripped  of  these  powers,  though  he 
would  spare  no  effort  to  restore  them  if  he 
could.  See  appendix  to  his  2d  vol.,  and  note 
at  the  end,  said  to  be  omitted  at  p.  100. 

It  has  sometimes  been  contended  that  the  de- 
cisions of  the  common  law  courts,  as  exempli- 
fied by  their  granting  prohibitions,  is  not  con- 
clusive against  the  auniralty  jurisdiction — ^that 
it  is  a  disputed  jurisdiction,  sjid  therefore  that 
the  admiralty  judges  themselves  should  be 
heard  in  this  "Litis  Contestatio." 

But  this  is  obviously  incorrect;  for  the  Court 
of  King's  Bench,  by  its  acknowledged  jurisdic- 
tion, as  exemplified  in  the  very  exercise  of  its 
power  to  prohibit,  is  the  very  source  to  which 
we  are  to  look  for  lights  to  determine  the  re- 
spective powers  of  the  inferior  oonrts.  And  the 
decisions  that  have  taken  place  on  tliis  subject, 
are  nothing  leas  than  judicial  expositions  of  the 
statutes  which  limit  the  powers  of  the  admiral- 
ty. They  amount  to  the  construction  and  ap- 
plication *of  the  law  of  the  realm,  of  [*622 
the  statute  law,  and  are  therefore  conclusive. 
So  every  lawyer  knows  they  are  held  to  be 
in  the  British  courts;  and  together,  they  make 
up  that  system  of  law  whidi,  by  universal  con- 
sent, was  adopted  in  the  admiralty  courts  in 
this  oountry  before  the  revolution,  at  least  on 
the  subject  of  jurisdiction  over  contracts,  and 
in  personam.  I  will  now  take  a  brief  view  of 
some  of  the  leading  decisions,  in  England  and 
in  this  country,  qu  the  subject  of  contracts. 

The  (^notations  I  shall  first  make  have  two 
objects  m  view:  first,  to  show  that  the  particu- 
lar contracts  under  oonsideration,  to  wit,  of 
material  men,  have  been  denied  to  their  juris- 
diction; and,  second,  that,  in  every  instSACe  in 
which  they  have  been  prohibited  from  the  ex- 
ercise of  jurisdiction  over  contracts,  it  has  been 
upon  a  ground  that  is  fatal  to  the  exercise  of 
jurisdiction  in  this  and  similar  causes. 
Oa  this  latter  subject  it  would  be  unneces- 
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sary  to  search  further  than  that  article  in  the 
4th  Inst.,  138,  UI,  in  which  Sir  Edward  Coke 

S'wes  a  detailed  account  of  bis  own  answers 
the  complaints  of  the  Lord  High  Admiral 
to  the  King,  against  the  restraintB  then  re- 
cently imposed  by  the  common  law  courts  up- 
on  his  jurisdiction.  This  was  early  in  the 
reign  of  James  1.  and  notwithstanding  the  re- 
vival of  the  clamors  against  that  learned  judge 
on  the  same  subject,  I  cannot  but  express  the 
opinion  that  it  is  a  calm,  dignified,  learned,  and 
triumphant  answer.  The  authorities  which  he 
cites  ara  vmluaUe  for  their  antiquity,  as  they 
show  that  tiu  oomts  in  his  time  were  only 
treading  in  the  steps  of  those  who  had  preced- 
ed them. 

Thus,  to  prove  that  charter-parties  were 
without  their  jurisdiction,  he  cites  Hare  v, 
Unton,  31  Hen.  VI,  and  observes  that  there 
were  an  infinity  of  cases  to  the  same  point. 

To  prove  that  policies  of  insurance  were  not 
of  admiralty  jurisdiction,  he  cites  Crane  ft  Pell, 
S8  Hen.  Vul 

To  prove  that  maritime  contracts,  notwith- 
standiiw  a  foreign  origin,  are  not  to  be  taken 
from  the  common  law  courts,  he  cites  28th, 
SSth,  and  40th  Eliz. 

And  finally,  it  is  important  to  advert  to  the 
manner  in  which  he  explains  the  rule  by  which 
it  is  to  be  determined  whether  any  given  con- 
tract is  or  is  not  of  admiralty  jurisdiction; 
62S*]  'which  is  no  other  thiui  by  showing 
from  adjudged  eases,  that  the  common  law 
oourts  have  exerdsed  and  can  exercise  jurisdic- 
tion over  the  same  contract,   p.  141. 

Sir  Matthew  Hale,  in  his  History  of  the  Com- 
mon Law,  when  sketching  the  jurisdiction  of 
the  admiralty,  says,  "the  jurisdiction  of  the 
Admiral  Court,  as  to  the  matter  of  it,  is  con- 
fined by  the  laws  of  this  realm  to  things  done 
upon  the  high  sea  only;  as  depredations  and 
jwrnoieg  npon  the  high  sea;  offenses  of  masters 
and  mariners  npon  the  high  sea;  maritime  con- 
tracts made  and  to  be  executed  upon  the  high 
sea;  matters  of  prize  and  reprisal  upon  the 
high  sea.  But  touching  contracts  or  things 
made  within  the  bodies  of  English  counties,  or 
upon  the  land  beyond  the  sea,  though  the  exe- 
cution thereof  be  in  some  measure  upon  the 
high  sea,  as  charter-parties,  or  contracts  made 
even  upon  the  high  sea,  touching  things  that 
are  not  in  their  connection  maritime,  as  a 
bond  or  contract  for  payment  of  money,  etc., 
these  things  belong  not  to  the  admiral's  ju- 
risdiction. And  thus  the  common  law  and  the 
statutes  of  13  Rich.  IL  c.  15;  15  Rich.  II.  c. 
3,  confine  and  limit  their  jurisdiction  to  mat- 
ters maritime,  and  such  only  as  are  done  npon 
the  high  sea."   C  2,  p.  35. 

I  have  before  cited  the  case  of  Craddock, 
from  Brownlow,  to  show  how  early  the  admi- 
ralty was  prohibited  from  exercising  jurisdic- 
tion, and  uiat  in  personam,  on  the  contracts 
of  material  men.  In  the  note  to  Abbott  on 
Shipping,  p.  136,  it  is  asserted  that  the  same  is 
reported  in  Owen,  under  the  title  Leigh  v. 
Burleigh.  But  I  think  it  clearly  a  distinct 
case,  as  not  only  the  parties  but  the  facts  are 
different  (Owen,  122),  but  the  principle  of 
the  decision  is  the  same. 

In  ShepfHird's  Abridgment,  Vol.  I.  p.  125,  is 
to  be  fonnd  an  excellent  summary  of  the  an- 
cient admiralty  law;  and  one  article  merits  no- 
tice, as  it  serves  very  distinctly  to  show  the 
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true  origin  of  the  articles  in  Rolle  and  Bacon'* 
Abridgment,  which  have  been  so  often  relied 
upon  as  auUtority  for  a  contrary  doctrine.  He 
quotes  8  Cro.  206,  297,  for  the  following  doc- 
trine, "that  a  suit  may  be  in  the  Admiralty 
Court  for  building,  saving,  amending  and  vic- 
tualing of  a  snip  against  the  ship  itself,  not 
against  the  party,  but  such  as  make  themselvea- 
for  their  ifaterest  parties."  This  is  the  very 
language  *of  the  resolutions  of  1632,  [*624 
and  those  are  the  pages  in  which  they  were  in- 
serted in  the  two  first  editions  of  Croke,  before 
they  were  exploded. 

Sir  Leoline  Jenkins,  whose  authority  certain- 
ly no  advocate  of  the  admiralty  will  deny,  ae^ 
knowledges,  in  so  many  words,  that  the  admi- 
ralty could  not  exercise  jurisdiction  over  the' 
contracts  of  material  men.   1  Vol.  83. 

That  the  remedy  against  the  ship  itself  hav 
long  since  been  taken  away,  is  established  by 
many  authorities.  In  the  American  edition  of 
Abbott  on  Shipping,  a  work  entitled  to  great 
respect,  it  is  laid  down,  in  very  general  terms, 
"that  a  shipwright,  who  haa  once  parted  with 
the  possession  of  a  ship,  or  has  worked  upon  it 
without  taking  possession,  and  a  tradesman  wno 
has  provided  ropes,  sails,  provisions,  or  other 
necessaries  for  a  ship,  are  not,  by  the  law  of 
England,  preferred  to  other  creditors,  nor  have 
any  particular  .claim  or  lien  upon  the  ship  itself 
for  the  recovery  of  their  demands."  P.  135. 

That  the  author  is  here  speaking  of  a  "clains 
or  Uen"  in  the  adnuralty,  is  fully  establisbad 
by  reference  to  the  eases  which  he  cites  and 
comments  upon.  The  authorities  be  (dtes  fully 
bear  him  out  in  his  doctrine.  They  are  chief- 
ly Hoare  v.  Clement,  2  Show.,  Justen  v.  Bal- 
lam,  2  Lord  Raym.  305,  Watkinson  v.  Barnard- 
iston,  2  P.  Wms.  367.  And  numerous  other 
cases  might  be  cited,  both  ancient  and  modern^ 
to  the  same  effect,  upon  which  the  doctrine 
seems  fully  established  in  England,  that  neither 
shipwrights  nor  material  men  can  sue  in  th« 
admiralty,  either  in  personam  or  in  rem,  with- 
out express  hypothecation,  and  all  assigning 
the  universal  reason,  that  they  have  the  com- 
mon law  courts  open  to  them.  See  also  Bush- 
nel  V.  Suel,  1  Vesey,  165. 

Some  of  those  loose  obiter  dicta  in  which  the 
most  eminent  and  prudent  judges  sometimes  in- 
dulge, have  been  attributed  to  an  eminent  Eng- 
lish jurist,  which  have  been  thought  to  cast 
some  doubt  upon  these  doctrines  in  modem 
times.  The  facts  stand  thus;  In  the  17th  Ueo. 
ni.,  Ixird  Mansfield  is  reported  to  have  satd,. 
in  the  case  of  Rich  v.  Coe,  Cowp.  036,  "that 
a  person  who  supplies  a  ship  with  necessaries^ 
has  not  only  the  personal  security  of  the  mas- 
ter and  owner,  but  also  the  security  of  the 
specific  ship."  And,  again,  "nine  years  ["625 
after,  he  is  reported  to  have  repeated  the  same 
dictum  in  the  case  of  Farmer  v.  Davis,  1  Term 
Rep.  108,  in  both  instances,  however,  mere 
gratis  dicta  with  regard  to  the  points  decided. 

But,  in  opposition  to  this,  we  have  the  ex- 
pression of  Lord  Kenyon  in  the  case  of  Wcster- 
deil  V.  Dale,  which  occurred  eleven  years  after, 
in  which  he  is  reported  to  have  said,  that  he- 
doubted  whether  the  doctrine  had  not  t>cen  too 
generally  laid  down  by  Lord  Mansfield,  and 
referred  to  the  authority  of  some  of  the  old 
decisions,  which  estaUish  the  contrary  doctrine. 
Indeed,  when  we  refer  to  the  language  of  Lord 
l&nsfleld  himself,  in  the  case  of  Welkins  v. 
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Carmichael,  which  occurred  only  two  years 
after  Rich  v.  Coe,  it  is  difficult  to  imagine  how 
the  same  judge  could  have  held  such  incon- 
Histeiit  doctrines.  For  there  (3  Dougl.  101)  he 
is  reported  to  have  decided,  "that  a  carpenter, 
in  jHUting  with  his  possesston  had  lost  Ills  lien, 
if  he  ever  had  one;^  "that  creditors  for  stores 
and  provisions  had  no  lien,"  "and  that  work 
done  for  a  ship  in  England  is  supposed  to  be  on 
the  personal  credit  of  the  employer,  although, 
in  foreign  ports,  the  master  might  hypothe- 
cate." This  is  all  conaiBtent  with  the  cstab- 
lislwd  doctrines  of  the  English  courts;  and  the 
truth  is,  that  if  this  learned  jadge  had  had 
the  subject  fully  before  him,  on  a  motion  for 
a  prohibition,  he  would  never  have  confounded 
the  law  of  other  states,  or  other  times,  with 
the  common  law  of  England  in  his  time.  To  do 
him  justice,  what  he  decides  in  the  last  case, 
should  be  received  as  what  he  meant  in  the 
two  former. 

In  the  third  American  edition  of  Abbott  on 
Shipping,  p.  160,  I  find  a  note  in  these  words: 
"It  does  not  appear  that  it  has  ever  been  held 
in  the  courts  of  the  United  States,  that  ship- 
wrights and  furnishers  of  supplies  in  the  ports 
of  the  United  States  have  not  a  lien  on  the 
ships,  or  a  right  to  admiralty  process,  to  re- 
cover the  amounts  due  them.  The  question  has 
not,  to  my  knowledge,  arisen  in  the  Supreme 
Court  of  the  United  States.  -  But  in  the  Dis- 
trict Court  of  Maryland,  after  a  very  learned 
discussion,  Winchester,  Justice,  decided,  that  a 
shipwright,  by  the  maritime  laws,  has  a  lien  on 
the  ship  for  repairs  done,  and  materials  found 
626*]  by  *him  while  the  ship  is  in  a  port  of 
the  United  States.  Stevens  v.  The  Ship  Sand- 
wich, 1  Peters'  Rep.  233,  note.  The  same  opin- 
ion was  given  by  Peters,  Justice,  in  Pennsyl- 
vania, in  Gardner  v.  The  Ship  New  Jers^,  1 
Peters'  Rep.  223;  see  also,  1  Roll  Abr.  633,  1. 
16;  ClO.  6tr.  296." 

From  Uiis  note  it  appears  that  the  learned 
editor,  to  whom,  I  presume,  it  is  to  be  at- 
tributed, was  not  aware  of  the  two  decisions 
rendered  by  Judges  Hopkinson  and  Bee,  to 
which  I  have  a^ve  alluded.  Both  of  them 
will  be  found  directly  in  point  against  the  ship- 
wright's lien,  and  the  research  and  learning 
which  they  display  will  be  found  worthy  of 
the  high  reputation  of  the  judges  who  rendered 
them.  These  eases  will  also  be  found  interest- 
ing, from  the  circumstance  of  their  containing 
criticisms  upon  the  authority  of  the  law  upon 
which  both  Judges  Peters  and  Winchester  ap- 
pear to  have  been  misled;  I  mean  the  standing 
quotation  from  2  Bacon,  with  its  usual  accom- 
paniments from  Roll,  and  Cr.  Ch.,  i.  e..  Roil. 
Abr.  533,  and  Cro.  Gh.  296. 

I  cannot,  however,  admit,  that  the  decision 
of  Mr.  Peters,  in  the  case  of  The  New  Jersey,  is 
a  case  in  point  on  the  proposed  subject.  For 
the  question  of  the  lien  of  material  men  or 
shipwrights  did  not  there  arise.  It  is  only 
mentioned  arguendo,  as  an  apology  for  making 
an  allowance  to  the  captain  out  of  funds  in  the 
registry,  for  wages  paid,  and  supplies  furnished 
the  vessel  from  his  own  funds.  An  allowance, 
which  he  at  last  excuses  in  a  note,  by  saying, 
"that  it  was  not  <^posed,"  and  for  which  he 
might  also  have  plead  the  high  authority  of  the 
case  of  Watkinaon  v,  Barnardiuton,  2  P.  Wms. 
367,  in  which  the  same  thing  was  done,  and 
that  of  The  John,  3  Rob.  288.  But  the  doe- 
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trine  laid  down  as  to  material  men  and  ship- 
wrights by  the  learned  judge,  are  gratis  dicto, 
and,  as  is  fully  shown  in  the  case  of  the  The 
General  Knox,  cannot  be  sustained  'by  the  au- 
thority quoted. 

With  regard  to  Judge  Winchester's  decision 
in  the  case  of  Hie  Sandwich,  it  cannot  be  de- 
nied that  it  is  directly  in  point.  But,  it  ia 
equally  true  that  it  appeals  to  no  authority 
that  can  sustain  it.  It  is  not  by  an  exhibition 
of  learning  that  decisions  are  to  be  tested,  but 
by  sound  conclusions  from  unquestionable 
premises.  To  obstruct  our  inquiries  tty 
*a  battery  of  cases,  or  learned  and  re-  [*62T 
mote  quotations,  often  obtain  from  faith  con- 
cessions that  ought  to  be  yielded  only  to  in- 
vestigation. I  admit  that  Judge  Winchester's- 
decision  is  characterized  by  learning,  but  cer- 
tainly his  premises  cannot  be  conceded  to  himf 
they  are  founded  in  error.  His  course  of  rea- 
soning  is  this: 

"The  constitution  of  the  United  States  vests 
in  the  United  States  admiralty  and  maritimfr 
jurisdiction,  and  that  jurisdiction  is  vested  in 
the  District  Court."    "In  England   (I  now 

![Uote  his  words),  where  the  jealousy  of  the  civil 
aw  was  most  conspicuous,  while  its  authority 
was  openly  dented,  the  principles  of  equity 
derived  from  that  code  influence  the  decisions 
of  their  courts  in  as  great  a  degree  as  in  coun- 
tries where  it  was  adopted.  In  all  ot  whieh, 
from  the  books  within  my  power,  I  can  obtain 
any  l^al  information,  every  contest  or  dispute 
between  the  owners  and  mariners,  and  the  own- 
ers and  builders,  or  equippers  of  a  ship  for 
navigation  on  the  sea,  is  of  a  maritime  nature^ 
and  cognizable  in  the  admiralty."  He  then 
goes  on  to  observe,  "that  the  statutes  of  13th 
and  I6th  Richard  II.  have  received  a  construc- 
tion which  must,  at  all  times,  prohibit  their 
extension  to  tiiis  country;"  and,  finally,  when 
he  comes  to  state  the  proposition,  "Has  a. 
shipwright  a  lien  on  the' vessel  by  him  repaired 
for  the  value  of  his  materials,  labor,  etc.T"  he 
says,  "to  decide  this  question,  it  is  necessary 
to  examine  the  nature  of  liens  and  privileged 
debts  at  the  civil  law;"  and,  accordingly,  he 
proceeds  to  examine  what  is  the  law  of  varioua 
countries  of  the  continent,  which  are  subject  to 
the  civil  law,  and  concludes  with  adopting  two- 
propositions  thus:  "I  am,  therefore,  of  opin- 
ion, that  a  ship-carpenter,  by  the  maritime- 
hiw,  has  a  lien  on  the  ship  for  repairs  in  port; 
and  that  the  cause  being  a  maritime  cause^ 
the  court  has  a  jurisdiction  over  the  person  aa 
well  as  over  the  ship."  The  authorities  which 
he  quotes  are,  Zouch,  Beawee,  Valin,  RoUe'a 
Abr.  633,  and  1st  Bacon,  178. 

Now,  learned  as  this  decision  may  be,  it  is- 
obvions  that  it  is  but  a  tissue  of  errors,  since  it 
adopts  the  civil  law  as  its  guide,  and  the  ad. 
miralty  law,  in  the  time  of  its  most  extrava- 
gant pretensions,  positively  denying  the  au- 
thority of  'the -statutes  of  Richard,  and  [*628' 
ihe  modifications  which  they  introduced  into- 
the  law  maritime. 

The  laws  of  the  continent  of  Europe  furnish- 
no  authority  on  this  question.  Every  state  has- 
ita  own  laws  on  these  contracts,  as  have  most 
of  the  states  of  this  Union.  The  ordinance  of 
Louis  XIV.  on  which  Valin  comments,  is  the- 
statute  law  of  France,  and  expressly  vests  in. 
its  courts  maritime  jurisdiction  over  a  variety 
ot  contracts  which  the  common  law  court^^i* 
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taken  from  the  jurisdiction  of  the  admiralty. 
The  question  Is  not  what  the  dvll  law  would 
give,  but  what  remains  to  the  admiralty  of 
that  jurisdiction,  which  no  one  denies  that  it 
had  assumed  under  the  authority  of  civil  law 
principles. 

The  laws  of  Oleron,  which  may  be  called  the 
statute  law  of  Oreat  Britain  in  maritime  af- 
fairs, and  which  I  am  pleased  to  find  published 
in  Mr.  Peters'  first  volume,  together  with  Fos- 
tlethwaite*8  Commestariec,  give  none  of  these 
powers  over  contracts  to  the  admiralty. 

I  think  ft  has  been  sufficiently  shown,  and, 
indeed,  in  denying  authority  to  the  British  de- 
cisions under  the  statutes  of  Bichard,  Judge 
Winchester  must  be  held  to  admit  that  the 
British  decisions  are  contrary  to  his  decision 
on  the  lien  of  the  shipwright. 

Mr.  Brown  (in  his  2d  vol.  p.  80,  81)  distinct- 
ly acknowledges  it  to  he  settled,  "that  no  per- 
•on  can  sue  in .  the  admiralty  for  work  and 
labor  done  in  the  port  before  the  voyage  be- 
gins, or  necessaries  sold  for  the  ship's  use  be- 
fore she  sails,  nor  even  where  supplied  to  a 
foreign  ship  lying  in  a  British  port."  Where 
mMiey  is  lying  in  the  registry,  as  in  the  case 
decided  by  Judge  Peters,  there  has  been  a  dis- 
position manifested  recently,  to  get  over  the 
rigid  rale,  if  there  could  b«  found  an  excuse 
for  it;  but  none  yet,  I  believe,  has  been  found, 
except  for  money  actually  expended  by  the 
captain,  and  for  which  he  might  have  hypothe- 
cated. There,  perhaps,  it  may  be  considered  as 
a  quasi '  hypothecation.  3  Term  Rep.  323;  2 
P.  Wras.  367;  2  Rob. 

I  will  now  show  that  Judge  Winchester  is 
equally  unsustaiaed  in  his  other  principle,  to 
wit,  that  "on  a  maritime  contract,  as  a  general 
proposition,  the  Court  of  Admiralty  has  juris- 
diction over  the  person  as  well  as  over  the 
629*]  ship."  ''I  will  not  refer  to  the  in- 
stance of  bottomry  by  the  master,  because  I  do 
not  believe  that  he  hod  in  mind  that  case;  but 
will  confine  myself  to  the  distinct  proposition, 
"that  in  no  case  of  contracts,  except  that  ol 
seamen's  wages,  can  the  admiralty  proceed  in 
personam,"  which  is  the  point  now  before  this 
oourt. 

I  have  referred  to  the  celebrated  resolutions 
of  1632,  in  which,  when  the  admiralty  were 
solemnly  gathering  up  and  consecrating,  as 
they  thought,  the  remains  of  their  jurisdiction, 
this  right  is,  in  express  terms,  relinquished;  to 
Sheppard's  Abridgment,  in  which,  at  a  period 
long  subsequent,  such  is  given  as  the  purport 
and  exposition  of  that  dmmment ;  and  I  have 
quoted  Craddock's  case,  and  Leigh  and  Bur- 
leigh's ease,  in  which  the  Court  of  Admiralfy 
was  expressly  prhibited  from  proceeding  in 
personam  in  behalf  of  material  men.  I 
should  think  here  I  have  a  right  to  demand,  it 
from  the  whole  library  of  law  books — and  God 
knows  we  have  enough  of  them  already,  "camel 
loads*' — a  single  attempt  to  proceed  in  person- 
am, upon  a  contract  in  the  admiralty,  except 
for  seamen's  wages,  since  the  date  of  the  reso- 
lutions of  1632,  pan  be  extracted.  Adjudged 
cases  cannot  be  found,  because,  since  the  an- 
tique cases  to  which  I  have  referred,  the  'right 
hiis  been  abandoned.  Dicta  enough  can  be 
produced,  and  eome  of  those  very  modem. 

Godbolt  speaks  of  the  process  in  rem,  as  the 
only  process  issuable  in  the  first  instance  from 
the  admiralty  (260). 
75fl 


In  the  edition  of  Abbott,  which  I  hav« 

2 noted,  in  a  note  upon  the  ease  of  Hoare  ▼. 
Ilement  (p.  136),  a  case  arising  on  a  contract 
for  necessaries,  it  is  admittedi  "that  the  court 
of  admiralty  had  no  jurisdiction  over  ths  pei^ 
son  in  that  case." 

In  Johnson  v.  Shippen,  2  Salk.  938,  in  which 
a  libel  was  filed  against  ship  and  owners,  on  an 
hypothecation  for  money  borrowed  abroad  on 
her  voyage,  it  was  argued  that,  if  suit  laj 
against  ube  owners  at  all,  it  lay  at  common 
law,  and  a  prohibition  was  granted  as  to  the 
suit  against  the  owners,  but  refused  as  to  the 
vessel. 

In  Bull  V.  Trelawney,  16  Ch.  1,  Trelawncy 
had  sued  in  the  admiralty  on  a  foreign  con- 
tract, in  personam;  obtained  judgment,  and 
Bull  was  in  jail.  The  latter  brought  his  action 
"under  the  stat  2  Hen.  VI.  o.  U,  re-  1*990 
covered  double  damages,  and  was  (Uschaigrd 
on  habeas  corpus,  on  the  ground  of  bein^  in 
confinement  in  a  cause  "coram  non  judice." 
Cro.  Ch.  603,  and  8  Lord  Baym.  082. 

Brown  (2  vol.  100)  lays  down  the  rule  in 
these  terms:  "The  general  rule,  however,  at 
present,  is,  that  the  admiralty  acts  only  in  rem, 
and  that  no  person  can  be  subject  to  that  juris- 
diction but  by  bis  consent,  expressed  by  his 
entering  into  a  stipulation." 

And  even  this  mode  of  subjecting  the  person, 
through  the  medium  of  a  stipulation,  it  is  well 
known,  was  itself  resisted  at  first,  and  acqui* 
esced'in.only  on  the  ground  of  its  beitw  an  in- 
dispensable incidmt  to  the  exercise  of  the  juris- 
diction in  rem. 

In  Keble's  Reports  (p.  600),  quoted  by 
Brown,  it  is  expressly  said,  "that  without  a 
stipulation,  the  admiralty  has  no  jurisdiction 
at  all  over  the  person." 

In  the  case  of  Ousten  v.  Hebden.  1  Wlls.  101, 
where  one  lUteled  in  the  admiralty,  to  compel 
his  part  owner  in  a  ship  to  join  in  a  sale,  a 
prohibition  was  granted,  upon  the  ground  cbat 
this  was  in  fact  an  attempt  to  exercise  a  juris- 
diction in  personam. 

There  is  a  class  of  cases  which  may  appear, 
at  first  view,  to  noaintain  a  contrary  doctrine, 
but  which,  upon  exunination,  will  be  found 
consistent  witn  the  general  principle. 

The  case  of  Manro  v.  Almeida,  decided  in 
this  court,  was  one  of  that  description.  They 
are  cases  in  which  the  admiralty  proceeds  quasi 
in  rem,  when  the  subject  of  the  suit  is  with- 
drawn from  its  jurisdiction.  These  cases  pro- 
ceed upon  tite  supposed  contempt  in  withdraw- 
ing the  res  subjecta  from  th^  process  in  rem. 
This  was  the  case  of  Smart  v.  Wolf,  8  Term 
Rep.  328,  in  which  the  Prize  Court  had  im- 
providently  ordered  the  cargo  of  the  captured 
vessel  to  be  delivered  to  the  captors,  reserving 
the  question  of  freight,  but  without  taking  a 
stipulation  bond,  in  a  sum  equal  to  what  after- 
wards appeared  due  for  freight.  A  monition 
from  the  admiralty  was  sued  out  to  the  captor's 
agent,  to  respond  to  the  captain's  demand  for 
freight,  to  the  full  amoimt  decreed  to  him;  and 
against  this  proceeding,  the  Court  of  King's 
Bench  refused  a  prohibition. 

•Here  the  Prize  Court  acted  upon  a  ['esi 

?[ua8i  hypothecation  of  the  goods  for  the 
reight,  resulting  from  their  reserving  the  ques- 
tion of  freight;  and  considered  the  captors  in 
the  light  either  of  their  own  bailee  of  the 
goods,  or  in  his  original  relation  of  captor, 
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•gainst  'whom.  If  the  gooda  an  not  returned 
on  numition,  the  oourt  proceeds  as  on  con- 
tempt 

In  Huuo  Almeida,  10  Wheat.  Bep.  472, 
the  libelant  claimed  redress  against  a  foreign 
captor,  in  a  cause  peculiarly  of  admiralty  ju- 
risdisUon.  The  captain  of  a  foreign  privateer 
had,  on  the  ocean,  seized  a  sum  of  money  in 
dollars,  the  property  of  the  libelant,  which  the 
libelant  alleged  had  been  piratically  taken;  and 
finding  property  of  the  captor  here,  sued  out 
process  against  the  captor  for  the  purpose  ot 
examining  before  the  admiralty  the  correctness 
of  the  seizure,  and  obtaining  indemnity  for  it. 
The  prineipal  question  considered  in  that  case, 
arose  on  the  form  of  proceeding;  but  the  ob- 
ject was  the  prosecution  of  a  suit  in  rem,  to 
wit,  to  cAitain  restitution  of  the  $5,000  seized 
by  Almeida  on  the  ocean,  as  prize. 

A  case  very  similar  to  this  is  to  be  found  in 
a  note  to  the  case  of  Smart  t.  Wolf,  in  which 
the  admiralty  proceeded  against  the  agents  of 
a  captor  to  subject  to  its  jurisdiction  a  sum  of 
money  that  had  been  taken  out  of  a  prize,  and 
passed  into  account  between  the  agent  and  his 
principal. 

On  the  cases  of  this  class,  two  remarks  will 
always  hold  good.  1st,  They  are  instances  in 
which  the  Court  of  Admiralty  had  jurisdiction 
of  the  principal  question,  not  contracts,  but 
maritime  torts  and  prize  causes,  or  their  inci- 
dents ;  and,  2d,  that  the  process  in  personam  is 
only  the  means  to  get  possession  of  the  res  sub- 
jecta;  that  is,  of  exercising  an  unquestionable 
jurisdiction  in  rem. 

-  We  sometimes  hear  of  a  concurrent  jurisdic- 
tion between  the  admiralty  and  common  law 
courts.  But,  on  the  subject  of  contracts,  which 
is  U»  subject  now  under  consideration,  I  deny 
that,  with  the  exception  of  seamen's  wages,  any 
such  concurrent  jurisdiction  can  exist.  It  is 
an  absurdity  in  terms,  for  the  rule  which  goes 
through  all  the  cases,  is  in  direct  hostility  with 
it.  If  the  common  law  can  try  the  cause,  and 
give  full  redress,  that  alone  tak^s  away  the 
admiralty  jurisdiction.  This  is  the  principle' 
•S3*]  on  which  the  decisions  rest  'from  the 
remotest  periods.  The  contract  of  bottomry  is 
sometimes  cited  as  an  instance  of  concurrent 
jurisdiction.  But  it  is  a  mistake,  and  an  in- 
stance cannot  be  cited,  better  to  illustrate  the 
true  doctrine  on  this  .subject,  than  this  sjpecies 
of  contract  If  executed  by  the  master,  juris- 
diction of  it  is  exclusive  in  the  admiralty,  be- 
cause it  gives  remedy  only  in  rem.  But  if  ex- 
ocuted  by  the  owner,  it  becomes  also  a  personal 
contract.  Yet  who  ever  heard  of  a  remedy 
upon  it  as  such,  anywhere  but  in  a  common 
law  court,  or  a  court  of  equity!  The  contract 
of  respondentia,  which  is  as  much  a  maritime 
contract  as  bottomry,  gives  no  jurisdiction  to 
the  admiralty  either  in  rem  or  in  personam.  2 
Brown,  106,  107,  and  4  East  p.  319. 

The  case  of  Menetone  v.  Gibbons,  3  Term 
Rep.  267,  has  nothing  new  in  it;  it  is  a  recog- 
nition of  doctrines  as  old  as  the  hills.  The 
question  was,  whether  an  hypothecation  was 
taken  out  of  the  admiralty  jurisdiction,  because 
it  was,  in  that  instance,  a  sealed  instrument. 
The  general  jurisdiction  of  the  admiralty  to 
proceed  in  rem  on  a  bottomry  bond,  was  not 
denied.  The  court  explicitly  adcnowledge  the 
doctrine,  "that  if  the  common  law  can  try  the 
cause,  the  admiraltj  shall  not,  and  afBrm  tiie 
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jurisdicUim  of  the  admiralty  merely  on  tiie 
ground  that  there  was  no  action  against  the 
party  at  common  law,  and  the  common  law 
courts  could  not  proceed  in  rem  under  tfa« 
hypothecation."  As  to  the  rule  there  laid 
down,  "that  the  jurisdiction  of  the  admiralty 
shall  be  adjudged  secundum  subjectam  materi- 
am,  it  is  as  ancient  as  Bridgam's  case,  in  the 
time  of  Hobort  But  this  decision  is  of  im- 
portance here  in  two  points  of  view;  since  the 
court  reason  upon  the  principle  throuebout, 
that  the  adminuty  jurisdiction  is  to  he  tested 
by  the  common  law  remedy,  and  the  grant  of 
prohibition. 

There  was  a  case  decided  in  this  court  in  the 
year  IS24}  which  merits  some  attention.  I 
mean  the  ease  of  The  St  Jago  de  Cuba;  in 
Vhich  the  court,  at  first  view,  would  seem  to 
have  given  a  decision  in  favor  of  the  claims  of 
material- men  upon  a  foreign  ship,  in  a  case 
where  no  actual  hyppthecation  had  been  exe- 
cuted. But  there  are  several  considerations 
from  which  it  will  appear  that  the  court  did 
not  commit  itself  on  that  subject.  The  most 
material  is,  *that  the  question  arose  up-  [*633 
on  the  application  of  money  in  the  registry  of 
the  couix,  arising  from  the  sale  of  the  ves- 
sel for  another  cause.  And,  in  such  instances, 
it  will  be  seen  from  several  cases,  some  of 
which  have  been  noticed  in  the  course  of  this 
discussion,  that  the  court  may  act  towards 
creditors  as  if  that  had  been  done  which  might 
lawfully  have  been  done  in  fheir  favor.  And 
there  is  a  peculiar  proprietry  in  doing  this, 
when  the  court,  by  selling  the  vessel,  has  put 
it  out  of  the  power  of  the  captain  to  give  that 
security  to  creditors  which  it  is  reasonable  to 
suppose  would  have  been  given,  where  the  cap- 
tain had  no  other  means  of  getting  advances 
made  of  money  or  materials.  Several  bases 
have  been  noticed  of  the  captain  himself  having 
the  benefits  of  an  actual  hypothecation  ex- 
tended to  him  when  be  expends  his  own  money 
where  he  might  have  raised  it  on  bottomry,  and 
the  proceeds  of  the  vessel  are  in  the  registry 
of  the  oourt.  Yet  this  has  been  severely  ques- 
tioned in  the  British  courts.  0  East,  426. 
Attention  to  the  language  of  the  court  also, 
will  show  that  they  have  been  guarded  .on  this 
subject. 

The  question  which  the  court  is  examining, 
is  not  whether  the  lien  of  a  material  man  at* 
taches  independently  of  an  actual  hypotheca- 
tion, but  wiwther,  if  the  master  has  exercised 
this  "power  of  pledging  or  subjecting  the  ves- 
sel to  material  men,"  the  forfeiture  to  the  gov- 
ernment, without  notice,  would  supersede  their 
rights.  And,  although  speaking  of  implied 
liens,  whether  the  material  man  here  retained 
bis  supposed  lien  on  the  money  in  the  registry, 
was  distinctly  the  question,  and  the  language 
of  the  court  ought  not  to  have  any  other  ef- 
fect given  to  it 

Yet,  I  am  free  to  confess,  individually,  that 
in  a  case  in  which  an  hypothecation  would  b» 
so  clearly  valid  and  legal,  if  actually  made,  I 
should  want  nothing  but  authority  to  induce 
me  to  sustain  such  a  claim  against  the  vessel; 
with  regard  to  money  in  tlie  registry,  I  think 
this  case  is  authority  for  sustaining  it,  and 
that  it  is  sanctioned  by  other  authorities. 
Vide  case  of  The  Kew  Jersey  and  The  John,  3 
Rob.  288. 

Mr.  Brown  (2d  vol.  p.  100)  has  thought  prop- 
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6S4*]  er  to  charge  *the  common  law  courts 
with  paving  "involved  the  subject'we  are  now 
upon  in  endless  eonfoaion." 

To  me  It  appears  that  the  charge  may  more 
correctly  be  made  upon  those  who  Have  engaged, 
like  himself,  with  so  much  zeal  in  an  effort 
to  shake  the  authority  of  a  course  of  decieions 
that  are  uniform  and  consistent,  and  with  one 
single  exception  (which  exception  is  acknowl- 
edged as  arbitrary,  or  positive  law),  reducible 
to  &  single  principle — a  principle  altogether 
fatal  to  tiiia  action  in  its  origin,  since  there 
can  be  no  questitm  that  the  party  here  hod  his 
common  law  remedy. 

And  I  consider  the  effort  particularly  ungra- 
cious in  an  author  who  is  drlTen  to  acknowl- 
edge its  futility  so  often;  one  who  confesses,  in 
so  many  words, 

"That  if  the  parties  have  bound  themselves 
to  answer  personally,  the  admiralty  cannot 
take  oognizonoe  of  the  question.**  VoL  IL  p. 
101. 

"That  the  admiralty  has,  in  a  great  measure 
(he  should  have  said,  altogether),  dropped  its 
claim  to  taking  cognizance  of  charter-party, 
freight,  and  suits  by  material  men,  and  almost 
all  other  proceedings  upon  contract,  except 
tiiose  for  recovery  of  seamen's  wages,  or  enforc- 
ing bottomry  bonds."   p.  103. 

"That  the  admiral^  is  excluded  from  ju- 
risdiction of  contracts  if  personal,  or  sealed,  or 
mode  on  land."  p.  107, 

"That  the  jurisdiction  of  the  Instance  Court 
of  admiralty,  which  is  at  present  seemingly 
(he  should  have  said  actually)  allowed  by  the 
law  courts,  is  that  it  is  confined,  in  matters 
of  contract,  to  suits  (or  stiamen's  wages,  or 
those  on  hypothecations:  in  matters  of  tort, 
to  actions  for  assault,  collision  and  spoil;  and 
in  quasi  contracts,  to  actions  by  part  owners 
for  security  and  actions  of  salvage."   p.  122. 

"That  the  contract  of  insurance  is,  in  prac- 
tice, uniformly  and  decidedly  out  of  the  cog- 
lUzaace  of  the  admiralty."  p.  188. 

And,  finally,  to  acknowledge  in  the  last  page 
of  his  book,  among  his  errata  et  omiasa, 

"That  personal  contracts  are  held  not  to  be 
ooflmizoble  in  the  admiralty." 

It  has  sometimes  been  said  that  this  is  a 
ess*]  disputed  jurisdiction;  'but  by  whom  is 
it  disputed?  Not  by  the  courts  of  Great 
Britain,  for,  in  all  their  courts,  as  well  of  com- 
mon as  of  civil  law,  when  called  distinctly  to 
act  upon  the  jurisdiction  of  the  admiralty, 
there  is  no  dispute,  no  contrariety  of  opinion; 
they  all  are  governed  by  the  same  rules  of  de- 
cision. From  time  to  time,  some  extravagant 
admirer  of  admiralty  jurisdiction,  or  royal 
prerogative>  has  risen  up  in  England,  who  has 
revived  the  ancient  murmurs  uttered  by  the 
friends  of  that  court,  when  reluctantly  putting 
oflf  its  usurped  powers;  but  with  that  excep- 
tion, I  know  of  no  part  of  the  English  law 
that  seems  more  clearly  fixed  than  that  of  the 
admiralty  jurisdiction.  The  misfortune  is, 
that  people  will  not  be  content  to  leave  it  as 
they  find  it,  but  employ  themselves  in  efforts 
to  revive  what  they  cannot  but  acknowledge 
has  been  long  since  extinct.  If  the  learning 
upon  this  subject  should  appear  remote  and 
antiquated,  let  it  be  remembered  that  the  law 
has  been  fixed  in  England  for  two  centuries. 
And  since  the  futile  attempt  of  Sir  L.  Jenkins 
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to  revive  it,  no  one,  I  believe,  until  Mr.  Browu 
appeared  before  the  public,  had  made  any  at- 
tempt to  change  the  Uw  of  the  admiralty  iis 
that  kingdom. 

I  have  felt  it  my  duty  to  pay  some  attention 
to  the  subject  for  several  reasons. 

In  the  first  place,  I  stand  before  the  public  ao- 
bearing  my  share  of  the  responsibility  incurred 
for  certain  opinions  expressed  in  the  case  of 
The  General  Smith.  For  the  just  extent  of  my 
responsibility  in  that  case,  I  must  rely  on  the- 
repeated  decisions  which  I  have  mode  in  my 
circuit  in  hostility  with  ttiat  doctrine.  But  I 
am  willing  to  treat  it  as  my  own  error,  and 
shall,  on  that  ground,  claim  the  privilege  of 
treating  it  with  a  greater  freedom;  at  least  I 
shall  endeavor  to  administer  the  antidote  if  I 
have  diffused  the  poison,  and  claim  credit-  for 
an  unequivocal  proof  of  my  repentance  by  a 
public  acknowledgment  that  it  was  inexcusiwle. 

I  will  now  examine  that  ease  upon  its  author- 
ities and  its  consistency  with  Itself. 

The  case  of  The  General  Smith  was  a  case  of 
the  most  extravagant  attempt  ever  made  to 
enforce  this  supposed  lien  of  material  men. 
It  serves  to  show  to  what  embarrassments 
*the  commercial  world  might  be  ex-  ["<IS6- 
posed  by  pushing  these  martime  liens  to  excess. 
Since,  upon  the  same  principle  on  which  the  li- 
bel was  there  filed,  howevra  long  the  time  that, 
had  elapsed,  whatever  number  of  voyages  the 
vessel  hod  mode,  and  whatever  changes  of  prop- 
erty she  might  have  passed  through,  she  would 
still  have  remained  liable  to  material  men. 
For,  in  that  instance,  the  General  Smith  had 
made  a  voyage,  and  the  property  of  her  beetk 
changed  before  the  libel  was  filed.  She  was- 
admitted,  too,  to  be  an  American  ship,  in  her 
home  port  The  court  below  venr  pronerbr 
dismissed  the  libel,  and  this  court  did  not  nesU 
tate  to  affirm  the  dismission;  and,  oonflned  t» 
its  just  import,  as  an  adjudication.  It  i*  most 
unquestionably  correct. 

No  -man  will  subscribe  more  implicitly  than 
myself,  to  the  authority  of  decisions  in  this 
court ;  and  I  am  ready  at  all  times  to  adhere  to 
the  principles  necessarily  deducible  from,  or 
conducing  to  such  decisions.  But  farther  than 
this  no  judge  is  bound  to  subsoritw  to  authori- 
ty, for  no  other  subjects  are  considered  and  ad- 
judicated. 

But  the  report  informs  us  that  Mr.  Pinkney^ 
who  argued  against  the  material  men,  "admit- 
ted the  general  jurisdiction  of  the  District 
Court  OS  an  instance  court  of  admiralty  over 
suits  by  material  men  in  personam  and  in  itm^ 
but  denied  that  a  suit  eould  be  maintained  in 
the  present  case,  because  the  parties  had  no 
specific  lien  upon  the  ship  for  supplies  fur- 
nished in  the  port  to  which  she  belonged.  That 
in  the  case  of  materials  furnislied  or  repairs 
done  to  a  foreign  ship,  the  maritime  law  has 
given  such  a  lien,  which  may  be  enforced  by  s 
suit  in  the  admiralty.  But  in  the  case  of  & 
domestic  ship,  it  was  long  since  settled  by  th» 
most  solemn  adjudioations  of  the  common  Isir 
(which  was  the  law  at  Maryland),  that  me- 
chanics have  no  lien  upon  the  ship  itself  tot 
their  demands,  but  must  look  to  the  personal 
security  of  the  owner."  4  Wheat.  Rep.  441,  442. 

Now,  I  have  too  high  an  opinion  of  Mr.  Pink- 
ney's  law  reading,  and  of  his  talents  as  an  ad- 
vocate, not  to  be  well  convinced  that  in  this,  as 
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well  «s  the  residue  of  the  argument  attributed 
to  him,  he  must  have  been  misunderatood.  And 
I  find  my  sanction  for  this  belief  upon  the  face 
of  the  report  itself;  for,  with  the  exception  of 
6S7*]  the  nullity  of  the  *iien  claimed  against 
a  domestic  ship,  the  authority  which  he  t^uotes 
to  sustain  his  doctrine,  contradicts  it  in  so 
many  words. 

His  quotations  are  Abbott  on  Ship.  pt.  2,  ch. 
3,  see.  9  to  18,  and  the  ea«e  of  The  l<evi  Dear- 
borne,  4  Hall's  Am.  L.  J.  87.  The  hut  quota- 
tion was  a  ease  of  material  men  suing  in  rem  in 
a  home  port,  and  was  in  point.  But  the  quota- 
tion from'  Abbott  was  no  other  than  the  very 
passage  on  which  £  have  before  commented,  and 
which,  although  commencing  with  stating  the 
doctrines  ascribed  to  Mr.  Pinkney  as  prevail- 
ing on  the  continent  of  Europe,  shows  most  dis- 
tinctbr  that  the  law  is  otherwise  in  Sngland. 
Ifr.  Pinkney  never  would  have  quoted,  to  sup- 
port such  doctrines,  an  author  who  has  been 
shown  to  assert,  "that  a  shipwright,  who  has 
once  parted  with  a  ship,  or  has  worked  upon 
it  without  taking  possession,  and  a  tradesman 
who  has  provid^l  ropes,  sails,  provisions,  or 
other  necessaries  for  the  ship  (i.  e.,  material 
men),  are  not  by  the  law  of  England  preferred 
to  other  creditors,  nor  have  uij  parUoular 
claim  or  lien  upon  the  ship  itself,  for  the 
recovery  of  their  demands." 

Hr.  Pinkney's  quotation  from  Abbott  com- 
prises, and-  is  limited  to  the  sections  that  are 
occupied  in  maintaining  the  doctrine  thus  laid 
down  by  the  author,  and  in  showing,  express- 
ly, that  it  extends  to  a  foreign  as  well  as  a  do- 
mestic ship.  In  section  10,  the  author  cites 
Jnstin  T.  Ballam,  3  Lord  Raym.  80S,  whidb  he 
considers  as  conclusive  against  the  foreign 
ship.  The  distinction  taken,  is  not  between  a 
domestic  and  foreign  ship,  but  betwee^  a  ship 
"on  her  voyage  and  absent  from  her  owner, 
and  one  in  her  home  port."  And,  even  in  that 
case,  the  law,  as  laid  down  by  the  learned  an- 
notator  to  Abbott,  in  a  note  to  the  8th  section, 
upon  9  East,  426,  in  the  language  of  Lord  El- 
lenborongh,  fs,  "that  the  master  may  hypothe- 
cate, not  tluLt  the  hypothecation  attaches  per 
se  on  the  contract  for  necesaariea."  It  Is  true, 
he  cites  Judge  Peters'  decision  in  the  ease  of 
The  New  Jersey,  for  a  contrary  doctrine;  but 
he  seems  not  to  have  adverted  to  the  distinction 
recently  admitted  between  distributing  money 
in  the  r^stiy,  which  is  Judge  Peters'  case, 
and  that  of  arresting  the  vessel  and  subject- 
ing her  to  sale.  Nor  has  he  adverted  to  the 
fact  that  Judge  Peters  places  his  dewision  <m 
6S8']  the  authority  *of  the  Eufflish  cases, 
whidi  the  text  of  Abbott  alone  will  show  are 
directly  hostile  to  it.  To  which  may  be  added, 
that  even  Judge  Peters  does  not  countenance 
the  doctrine  of  a  right  of"  proceeding'  in  per- 
sonam, attributed  to  Mr.  Pinkney.  But  this, 
also,  when  we  find  the  rest  of  his  reported  arr 
gument  so  clearly  a  mistake,  we  have  good  reu- 
son  for  hesitating  to  ascribe  to  him.  And  the 
rather,  for  that,  bo  well  read  a  lawyer  would 
not  have  advanced  so  bold  a  doctrine,  without 
attempting  to  And  some  shadow  of  authority 
for  it.  Even  Mr.  Winder,  who  argued  against 
Mr.  Pinkney,  does  not.  venture  to  pat  his  case 
upon  the  law  of  England,  but  relies  upon  the 
«  Ij.  ed. 
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law  of  the  continent,  and  insIsU  on  a  right  ar- 
bitrarily to  adopt  it  here. 

Mr.  winder  quotes  Judge  Winchester's  de- 
cision, and  the  case  of  De  Lovio  v.  Boit,  from  2 
Gallison,  400.  But  Judge  Winchester  affords 
no  authority,  since  be  decides  on  grounds  which 
I  have  shown  to  be  altogether  heterodox  or 
exploded. 

With  whom  the  idea  originated,  that  the  ad- 
miralty and  maritime  jurisaietion  vested  hy  the 
ctmstltution  in  the  United  States,  was  that 
whidi  the  admiralty  |>osseSBed  or  pretended  to, 
before  the  time  of  Kichard  II.,  I  am  at  a  loss 
to  conceive.  Judges  Uoi^nson,  Bee,  and  Pe- 
ters, all  distinguished  revolutionary  men,  edu- 
cated before  the  revolution,  and  deeply  en- 
gaged in  public  life  until  long  after  the  oonsti- 
tution,  concurred  in  fixity  the  period  of  the 
revolution  for  tlie  law  of  the  jurisdiction  of 
the  admirals.  And  who  can  doubt  that  the 
doctrine  of  that  day  was,  that  the  jurisdiction 
anciently  claimed  by  that  court  was  founded 
in  usurpation.  The  acts  of  Richard  expressly 
declare  it;  that  of  Henry  treated  It  as  vain 
and  void;  and  such  all  history  proves  it.  Yet 
it  is  only  by  going  back  to  those  early  times, 
that  shadow  of  authority  can  be  found  for  the 
pretensions  which-  it  aeems  disposed  to  put 
forth  in  our  day. 

Of  the  ease  in  2  Gallison,  I  will  only  remark, 
that  it  was  a  decision  In  the  first  circuit,  in 
which  the  right  to  proceed  in  ^rsonam  in  the 
admiralty  was  asserted,  in  a  suit  upon  a  policy 
of  insurance;  and  if  the  nisi  prius  decisions  of 
the  judges  of  this  court  are  of  any  authority 
her^  it  u  <Mily  necessary  to  observe,  that  a  oon- 
trary  dedri«i  has  been  rendered  in  the  sixth 
drcult.'  Let  them,  therefore,  fall  together;  and 
*let  the  qoestloB  be  tested  upon  prtnei*  [*8S9 
pie  and  authority,  independmt  of  those  ded- 
sions. 

I  now  oome  to  the  eonsisteney  of  the  opinion 
of  the  court  in  The  General  Smith,  with  itself. 

That  decision  is,  that  the  common  law  is  the 
law  of  Maryland  with  regard  to  the  rights  of 
material  men,  and  that  it  has  long  dnce  hem 
settled  that  they  have  no  remedy  m  ran.  But 
the  opinion  is  introduced  with  a  dictum  pur- 
porting, that  had  they  sued  in  the  admiraltv  m 
personam,  there  would  have  been  no  doubt  of 
their  right  to  proceed. 

And  here  the  question  is,  whether  there  can 
be  found  anywhere  in  the  books,  a  case  In 
which  an  action  in  personam  could  be  main* 
tained  in  the  admiralty,  wherein  the  action  in 
rem  was  denied  to  that  court.  No  such  case 
can  be  found;  and  the  reason  is  obvioiu;  that 
right  alone  would  take  away  the  admiralty 
jurisdiction  altogether,  ainco  it  would  follow 
that  the  right  might  be  pursued  at  the  Com- 
mon law — the  case  of  seamen's  wages  always 
excepted — which  I  r^ard  as  positive  law,  and 
which,  indeed,  has  been  supposed  by  some  to  be 
retained  by  the  admiAlty,  under  the  authority 
given  that  eourt  by  a  statute  of  one  of  the 
Henrys,  to  control  mariners  in  regard  to  the 
amount  of  their  wages. 

Let  the  eases  be  searched  from  the  remotest 
period  down  to  the  time  of  Menetone  v.  Gib- 
bons, and  the  ground  of  prohibition,  and  of 
recovery,  under  the  2d  of  Henry  IV.,  will  uni- 
formly be  found  to  be  the  competracy  of  the 
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common  lav  to  enfwca  the  contract.   This  it 

the  principle  by  which  even  their  jurisdiction 
in  rem  is  controlled,  and  hence  it  follows,  that 
in  no  case  in  which  they  are  prohibited  from 
proceeding  in  rem,  can  they  have  the  action  in 
personam. 

I  consider  the  decision,  therefore,  in  the  case 
of  The  General  Siitith,  as  conclusive  against 
the  doctrine  which  asserts  the  rigbt  of  material 
men  to  proceed  in  personam,  and  upon  the  au- 
thority of  which  tne  present  suit  is  avowedly 
instituted.  At  least,  as  there  is  no  authority 
fpven  for  it  by  the  court,  we  may  conclude 
that  it  has  no  better  authority  than  that  on 
which  we  are  given  to  understand  Mr.  Pink- 
ney  relied  for  the  same  doctrine. 

I  have  now  said  a  great  deal  on  this  subject, 
and  I  could  not  have  said  less,  and  discharged 
•40*]  the  duty  which  I  feel  that  *I  owe  to 
tJie  community.  I  am  fortifying  a  weak  point 
in  the  wall  of  the  constitution.  Every  ad- 
vance of  the  admiralty  is  a  victory  over  the 
common  law;  a  conquest  gained  upon  the  trial 
by  jury.  The  principles  upon  which  alone  this 
suit  could  have  been  maintained,  are  equally 
applicable  to  one-half  the  commercial  contracts 
between  citizen  and  citizen.  Once  established 
the  rights  here  claimed,  and  it  may  bring  back 
with  it  all  the  admiralty  uaurpatlons  of  the 
fifteenth  century.  In  England  there  exists  a 
controlling  power,  hut  here  there  is  none.  Con- 

1. — Tbe  editor  of  these  refwrts  feela  It  to  be  a  . 
duty  which  be  owes  to  seir-respect,  and  to  the  In- 
dependence of  the  bar,  to  take  Bome  notice  of  tho 
comments  made  la  the  above  opinloo  upon  the  ac- 
641*]  count  •(tlven  In  the  third  volume  of  thin 
work,  of  Mr.  Plnkney's  argument  In  the  case  of 
The  General  Smith.  Whether  tbe  editor  was  so 
unfortunate  as  to  mlBundcrBtand  the  nr^ment  of 
that  truly  learned  person,  be  is  willing  should  be 
determined  hj  the  test  proposed  In  the  above  opin- 
ion. No  other  reason  fs  there  given  for  question- 
Ing  Hie  accuracy  of  t'-  <  report,  than  that  Mr. 
Plnkney  was  too  well  i  J  a  lawyer,  and  too  able 
an  advocate,  to  have  \  i  ^i-d  an  argument  which  Is 
contradicted  by  tbe  authorities  be  cites  In  Its  sup- 
port. 

This  argument  Includes  tbe  following  positions: 

1.  An  admission  of  "the  general  Jurisdiction  of 
the  admiralty  over  suits  by  material  mea  In  per- 
sonam and  In  rem. 

All  that  is  necessary  to  remark  upon  this  pas- 
sage Is,  that  it  was  superfluous  for  Mr.  Plnckney 
to  cite  any  authority  for  a  concession  voluntarily 
made  by  him.  argumentl  gratia,  and  It  does  not  ap- 
pear that  tbe  antborltles  subsequently  referred  to 
In  the  margin  were  Intended  for  that  purpose.  On 
tbis  occasion,  as  on  many  otber  oecsstons.  he 
pTobaUy  spoke  from  the  fulness  ot  his  learning, 
and  with  a  confldence  Inspired  by  his  well-groonded 
reliance  upon  Its  accnmcy. 

2.  That  no  "suit  could  be  maintained  In  the  pres- 
ent case,  because  tbe  parties  had  no  specific  Hen 
upon  tbe  ship  for  supplies  furnished  In  the  port  to 
wDlcb  she  belonged. 

This  is  admitted  to  be  an  exception  to  the  sweep- 
ing denunciation  against  the  applicability  to  the 
argument  of  the  authorities  cltc^  In  Its  support. 
The  authorities  cited  are,  "Abbott  on  Sblpp.  pt  2, 
ch.  3,  s.  9-13,  and  tbe  cases  there  cited,  woodruff 
et  al.  V.  The  Levi  Dearbome,  4  Hall's  Am,  Law 
Jonm.  97." 

8.  "That  In  tbt  case  of  materials  furnished,  or 
repairs  done  to  a  foreign  ship,  the  maritime  law 
has  given  such  a  Hen,  which  may  be  enforced  In 
the  admiralty."  , 

The  passage  cited  from  the  text  of  Abbott  (s.  9), 
shows,  that  by  "tbe  maritime  taw"  ot  all  Europe, 
England  only  excepted,  material  men  have  such  a 
Hen,  which  may  be  enforced  in  the  admiralty.  Such 
wa^  tbe  law  of  Rome,  and  such  Is  the  law  of  all  the 
maritime  countries  of  the  European  continent, 
finch,  too,  was  the  law  of  Scotland,  until  it  was  re- 
cently altered  by  a  decision  "founded  principally, 
as  It  seems,  upon  a  desire  to  render  the  law  of 
Scotland  conformable  to  the  law  of  Eagland  upon 
T5« 


giess  has,  indeed,  given  a  power  to  issue  pro- 

hibftions  to  a  district  court,  when  transcending 
the  limits  of  the  admiralty  jurisdiction.  But 
who  is  to  issue  a  prohibition  to  us,  if  we  should 
ever  be  affected  with  a  partiality  for  that  juria- 
diction  t 

I,  therefore,  hqld,  that  we  are  under  a  pecul- 
iar obligation  to  restrain  the  admiralty  juris* 
diction  within  its  proper  limits. 

That  in  case  of  contiacte  it  has  no  jurisdie- 
tion  at  all  in  personam,  except  as  incident  to 
the  exercise  of  its  jurisdiction  in  rem. 

That  with  regard  to  the  contracts  of  ship- 
Wrights  and  material  men  in  her  home  port, 
the  vessel  cannot  be  subjected,  unless  by  ex- 
press hypothecation  by  the  owner. 

That  on  her  voyage,  and  where  the  master  is 
destitute  of  other  means  of  raising  the  necessa- 
ry funds,  she  may  be  bo  subjected  by  the  mas- 
ter, but  it  must  be  by  actual  hypothecation. 

But  that  when  the  ship  has  been  sold  for 
other  claims,  and  the  money  in  the  registry,  so 
that  the  master  no  longer  has  it  in  his  power 
to  raise  money  on  h?r  bottom  to  satisfy  de- 
mands which  have  been  legally  incurred,  cases 
may  arise  in  which  the  claims  of  material  men 
and  shipwrights,  and  of  the  master  himself, 
may  be  sustained,  without  actual  hypotheca- 
tion. 

Decree  affirmed.* 


this  subject."  Abbott,  pt.  2,  cb.  3,  s.  14.  p.  143. 
How  far  the  limits  prescribed  to  the  Jurisdiction  of 
tbe  admiralty  la  England  over  morltime  contracts, 
by  the  decisions  of  the  common  law  courts,  after 
ages  of  controversy,  had  been  adopted  in  this 
country  before  the  revolution,  and  how  far  the 

frant  of  admiral^  and  maritime  Jurisdiction  In 
he  coDBtltutlon  of  tbe  United  Stntes  Is  to  be  con- 
strued witb  reference  to  those  declslous,  are  ques- 
tions foreign  to  tbe  purpose  of  this  note.  Tbe 
only  question  here  Is  whether  Mr.  Plnkney  was 
warranted  In  quoting  this  passage.  *"and  ['043 
the  cases  there  cited,  as  an  authority  for  the  po- 
sition that  "the  maritime  law  has  given  such  a 
Hen,  which  may  be  enforced  In  the  admiralty." 
Tbe  question  Is  not  whether  the  authority  Is  con- 
clusive to  support  the  position,  but  whether  It  Is 
sufficiently  pertinent  to  render  it  probable  that  It 
was  actually  referred  to  for  that  purpose.  It  mny 
be  that  there  Is,  as  Is  contended  in  the  above  opin- 
ion, some  discrepency  among  the  decisions  of  the 
admiralty  Judges  In  this  country  on  tbe  subject; 
but  still  the  cases  collected  In  a  note  to  the  Ameri- 
can edition  of  Abbott  <p.  160),  are  believed  to  be 
sufficient  to  rescue  the  argument  attributed  to  Hr. 
Plnkney  from  the  Imputation  of  being  directly 
contradicted  by  the  authorities  quoted  to  sustain  it 
The  case  of  Tne  Levi  Dearbome  determined  1^  Ur. 
Justice  Johnson  In  the  Circuit  Court  of  Georgia,  is 
also  quoted  by  Mr.  Plnkney  for  the  same  purpose. 
That  ^'thls  quotation  was  In  point,"  will  appear  by 
the  following  extract  from  the  onlnlon  of  the 
learned  Judge,  ss  we  find  it  reported  by  Hr.  Halt 
"The  Hen  on  vessels  for  material  men  and  ahlp- 
wrlgbts,  exists  only  in  a  foreign  port  Where  the 
owner  la  present  and  resident,  the  common  law 
principle  must  govern.  In  such  case,  no  Hen  on 
the  vessel  Is  created.  In  the  case  or  the  owner, 
who,  though  present  when  tbe  work  and  materials 
are  furDlsbed,  Is  transient  and  non-resident,  I  am 
disposed  to  tblnk  otherwise,  and  that  in  such  case 
the  Hen  attaches.  It  is  proper  also  to  state,  what 
shall  be  deemed  a  foreign,  and  what  a  domestic 
port,  as  to  this  question :  tbe  sen-ports  of  the  dif- 
ferent states  ought.  In  this  respect,  to  be  considered 
as  foreign  ports  In  relation  to  each  other.  Charles- 
ton, for  Instsnce,  Is  a  foreign  port  as  to  a  claim 
of  this  nature  made  in  Savannah.*'  4  Hall'a  Lav 
Journ.  101. 

4.  That  "In  the  case  of  a  domestic  ship,  it  wss 
long  since  settled  by  the  most  solemn  adjudica- 
tions of  the  common  law  '(which  was  the  law  ot 
Maryland),  that  mechanics  bave  no  lien  upon  the 
ship  itself  for  tbeir  demands,  bnt  must  look  to  the 
personal  security  ot  the  owner." 
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This  posltloD  Is  not  denied  to  tie  tapoorted  by 
the  sntnorltlea  said  to  hare  been  qaotea  by  Mr. 
Plnkney ;  but  tbe  error  Imputed  to  the  report  eon- 
slBti  in  the  asserted  liability  of  a  forelcn  iblp  to 
•ucb  a  lien,  which  (as  It  baa  been  seen)  Is  recog- 
nised and  enforced  b;  the  general  maritime  law. 
and  which  appears  also  to  have  been  maintained 
tj  several  aomlraltr  Judges  In  this  ooontij,  and 
espectalljr  bj  Mr.  Justice  Johnson,  although  it 
mar  not  hare  ])Mn  aOopted  lv  tiie  paenUar  law 
of  England, 

In  making  these  remarks,  tbe  editor  has  certain- 
Ij  not  been  Influenced  by  any  feelings  of  disrespect 
towards  the  learned  Jndge  by  whom  the  above  opin- 
ion was  delivered,  nor  even  by.  >  desire  to  eontro- 
Ttrt  the  peculiar  doctrines  maintained  to  that  opin- 
ion. It  Is  hi*  own  eluuactw  for  Mmmcj  aatt  la- 


tegrity  as  the  reporter  of  the  decisione  of  tbi*  oonrt 
wblch  tbe  editor  feels  to  be  assailed,  and,  there- 
fore, •seeks  to  Tiodlcate.  It  Is  a  duty  which  1*643 
he  owes  to  the  court,  to  the  profession,  and  to  his 
own  reputation,  to  maintain  the  Udellty  of  tbe 
reports,  which  are  received  as  authentic  evidence 
of  the  proceedings  and  adjudications  of  this  bigb 
tribuoaL  If  they  aio  not  to  be  relied  on  In  this  re- 
spect, they  are  worthless.  In  closing  his  lahory,  the 
editor  has  the  consolation  of  reflecting,  that  it  hasi 
been  his  humble  aim  to  do  Justice  to  the  learnln);; 
and  talents  of  the  bar,  and  to  uphold  the  honor 
and  diniity  of  the  bench.  How  far  he  has  suc- 
ceeded In  this  attempt,  It  does  not  become  bim  to 
speak ;  but  he  is  willing  to  submit  to  the  impar^ 
tial  judgment  of  bis  professional  brethreu,  wbetlur 
the  oboTe  accusation  is  supported  by  evidence. 
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NOTE 


The  Extra  ADnot»tlon  here  following  Ib  arranged  in  the  order  of  the  oases  in  the 
original  reporter's  volume  which  precede  it.  At  the  upper  outeide  comer  of  the  page  ia 
given  the  volume  and  pages  of  the  cases  to  which  the  Annotation  refers.  After  the  official 
reporter's  volume  and  page  in  the  heading  of  eaeh  ease  is  given  book  and  page  of  the 
present  edition,  the  abbreviation  Ii  being  used  for  Lawyers  Edition,  or  Law.  Ed.  for  brev- 
ity, as  it  IB  tbroughont  in  the  duplicate  citatitma  (rf  cases  from  the  Supreme  Court. 


F.  C.  appended  to  a  citation  from  the  regular  reports  of  the  U.  S.  Circuit  and  Die- 
tarct  Courts  refers  to  the  series  of  reprints  called  the  Federal  Cases  and  gives,  as  its 
puhliahers  do  and  recMmnend,  the  number  of  the  case  in  that  series. 

Fed.  Caa.  is  used  when  the  case  is  contained  in  the  series  of  Federal  Casee  but  is 
not  reported  in  the  rt^lar  series  of  U.  8.  Circuit  and  District  Court  Reports,  and  the 
■citations  of  such  casea  is  to  the  volume  and  page  of  Fed.  Cas.,  not  to  tlie  number  of 
the  case. 

Fed.  or  Fed.  Rep.  refers  to  the  well  known  series  Federal  Reporter,  containing  re- 
ports of  the  Circuit  and  District  Court  decisions  since  1880. 

L.  R.  A.  will  be  readily  recognized  as  the  abbreviation  for  the  Lawyers  Reports 
Annotated,  and  particular  attention  should  be  given  to  these  citations,  as  in  a  large 
proportion  of  cases  the  citing  case  will  be  found  accompanied  by  a  note  on  its  principal 
point  absolutely  exhaustive  of  the  authorities  thereon. 

Am.  Dee.*  Am.  Rep.  and  Am.  St.  Rep.  will  be  readily  recognized  as  the  abbievia- 
tions  for  the  well  known  trinity  of  selected  ease  reports.  The  American  Dedsions, 
American  Reports  and  American  State  Reports. 

Pennsylvania  State  Reports  (Fa.  St.)  The  Kew  Jeney  Law  Reports  (K.  J.  Ii.)  and 
Equity  Reports  (N.  J.  Eq.)  are  distinguished  by  the  number  of  the  series,  not  by  the 
name  of  the  reporter,  while  the  North  and  South  Carolina  Reports,  Law  and  Equity,  are 
cited  by  the  name  of  Uie  reporter  where  the  reports  are  so  titled  and  it  has  been  the 
universal  custom. 

Dufrficate  citations  are  given  to  the  National  Reporter  System  where  cases  are  therein 
eontained,  and  to  the  Reporter  System  alone  of  cases  no^  at  the  daite  of  the  preparation 
^  the  annotation,  c^cially  reported.  The  usual  abbreviations  are  used,  as  follows: 

AtL  Atlantic  Reporter,  So.  Southern  Reporter, 

Pao.  Pacific  Reporter,  S.  E.  Southeastern  Reporter, 

N.  E.  Northeastern  Reporter,  S.  W.  Southwestern  Reporter, 

N.  W.  Northwestern  Reporter,  S*  Ot.  Supreme  Court  Reporter. 

We  think  that  in  all  other  respects  the  abbreviations  used  are  clear  and  familiar  to 
4II  who  are  accustumed  to  the  use  of  legal  reports  and  text-book*. 
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Pntotloe.—  The  Supreme  Oonrt  hu  power  to  rdnsteto  any  cause- 

lUsmlBsed  hy  mistake,  p.  9. 

This  rule  has  been  applied  In  the  following  dtlDg  cases;  AItIbo 
T.  United  States,  6  Wall.  458, 18  li.  721,  where  appeal  was  dismissed 
for  apiMFent  want  of  citation,  and  it  was  shown  later  that  cltatioi> 
had  been  filed,  bat  destroyed  by  fire;  Snow  v.  Edwards,  2  Low.  275, 
F.  O.  18,1^  allowing  enmmary  rehearing,  on  motion.  In  admiralty 
cause  during  term  at  which  decree  made;  The  Brig  Antelope.  I 
Ben.  847,  F.  C.  480,  applying  principle  In  setting  aside  decree  dis- 
missing libel  in  admiralty;  Lovett  t.  State,  29  Fla.  898,  11  So.  178. 
16  L.  B.  A.  815,  Tacating  entry  reversing  decree  of  lower  court, 
where  transcript  upon  which  Judgment  based  was  shown  to  be  erro- 
neous; Gibson  ▼.  Chouteau,  45  Mo.  173,  100  Am.  Dec.  368,  granting^ 
motion  to  comet  Judgment  improperly  entered;  Legg  t.  Orerbagh, 
4  Wend.  192,  21  Am.  Dec.  117,  holding  that  where  error  occurs  Id 
remitting  cause  to  court  below,  higher  court  still  retains  jurisdic- 
tion and  may  reinstate  cause;  Chambers  t.  Hodges,  3  Tex.  529, 
vacating  order  for  rehearing  entered  by  mistake;  ^tna  Life  Ins. 
Co.  T.  McCormlck.  20  Wis.  269,  setting  aside  decree  of  foreclosure 
obtained  npon  notice  of  Atc  days  instead  of  eight,  as  required  by 
statute.  Bee  also  note,  21  Am.  Dec.  119,  on  general  subject  Cited 
approvingly,  bnt  without  api^cation  of  the  rule.  In  Poole  t.  Nixon, 
19  Fed.  Cas.  998. 

Distinguished  in  Bx  parte  Slbbald  t.  United  States.  12  Pet  492. 
9  L.  1168.  denying  power  of  court  to  rererse  or  annul  Ite  own  final 
decree  for  errors  of  fact  or  law,  after  term  In  which  it  was  ren- 
dered; Bank  of  U.  S.  v.  Moss.  6  How.  38, 12  L.  334,  densing  power  to 
annul  Bucb  decree  after  term,  even  where  want  of  Jurisdiction  shown, 
and  holding  Judgment  binding  until  reversed  on  error;  Rice  t.  Rail- 
road Co.,  21  How.  85, 16  L.  32,  and  Phillips  t.  Negley,  117  U.  8.  674. 
29  L.  10^  6  8.  Ct  906,  holding  that  writ  of  error  diemlssed  at  one 
term  cannot  be  reinstated  on  the  docket  at  a  later  term,  becanae- 
tbe  writ  having  expired  by  the  termination  of  that  term,  is  functus 
officio;  Jenkins  v.  Bldredge,  1  Wood.  &  M.  63.  F.  O.  7,269.  hoIdlng^ 
that  terms  of  final  Judgment  cannot  be  materially  altered  except 
on  review,  appeal,  or  error.  So  also  in  Bissel,  etc..  Co.  t.  Goshen, 
•tc.  Co..  72  Fed.  558,  43  U.  S.  App.  47,  roUng  similarly;  Maaoa 
V.  Peanon,  118  Mass.  63.  denying  right  of  court  to  annul  final  te- 
«M%  In  abHOca  ot  mlttake;  King  t.  Rnckman,  22  N.  J.  Bq.  061; 


The  Palmjn. 


12  Wbeat  1-18 


deoTlns  motkHi  for  rehearing  on  merite  after  final  decree  regularly 
entered. 

Admiralty  —  Practice.—  Stlpalatlon  for  property  sabject  to  pro- 
cees  le  a  mere  substitate  for  the  thing  itself,  and  the  sttpnlators 
are  snbject  to  the  exerciae  of  all  the  powers  which  the  court  could 
«»rctoe  If  the  propenj  were  In  its  cnetody,  p.  10. 

The  inlnciple  involTed  In  this  ruling  has  been  applied  1b  The 
Wanata,  95  U.  8.  eil,  616,  24  L.  464,  466,  coUecting  anthorltles,  and 
hokUiv  sttpnlators  liable  only  to  amoont  stipulated;  United  States 
T.  Ames,  99  IT.  S.  36,  25  L.  288,  holding  that  question  as  to  whether 
case  1b  made  for  recall  of  property  must  be  determined  before  final 
decree  Is  rendered  on  bond;  Munks  t.  Jackson,  66  Fed.  674,  28  U.  S. 
App.  482,  holding  that  wberp  process  has  been  Issued  against  ves- 
■d,  decree  and  execution  may  be  awarded  against  stipulators  with- 
out separate  suit;  The  Vtwdk  Vanderkerchen,  87  Fed.  705,  holding 
mle  applicable  where  stipulation  for  value  given  without  issuance  of 
monition  or  seizure  of  vessel;  Richardson  v.  Gleaveland,  5  Port.  268v 
holding  that  where  stipulation  Is  entered  Into  and  vessel  released, 
lien  acquired  by  seizure  Is  thereby  discharged  and  condemnation  of 
property  cannot  be  decreed;  Mitchell  v.  Chambers,  43  Mich.  159,  6 
N.  W.  63,  holding  that  judgment  against  vessel  may  Include  stipn- 
laton  aa  part  of  goieral  adjudication;  Bartlett  v.  Splcer,  76  N.  T. 
682,  heading  that  where  st^ulatlon  is  given  In  action  in  rem,  re- 
eovery  on  it  cannot  be  in  personam.  Cited  approvingly,  but  wltb- 
ont  particular  application  to  the  point  in  Issue,  tn  Levering  v.  Int- 
aurance  Co.,  12  Pick.  366. 

Distinguished  In  The  Oregon,  168  U.  S.  206,  211,  39  L.  9.12,  964, 
16  S.  Ot.  812,  814,  holding  that  where  stipulation  is  given  for  par- 
ticular snit,  sureties  are  not  liable  to  interveners.  Limited  in 
Bralthwalte  v.  Jordan.  6  N.  Dak.  207,  212,  66  N.  W.  704.  705,  81  L. 
B.  A.  244,  246,  bond  not  Umlted  for  enforcement  to  conrt  having 
Jurisdiction  of  res,  but  may  be  enforced  In  any  court  having  Juris- 
diction of  action  of  debt 

TrlM  —  Practice.— Proceedings  for  condemnation  of  capture* 
made  by  public  armed  vessels  are  in  the  name  and  auUiorlty  of  the 
United  States,  who  prosecute  for  tbenuelves  as  well  as  the  cap- 
tors, p.  11. 

Modified  In  Proceeds  of  Prizes  of  War,  Abb.  Adm.  497,  F.  O- 
11,440,  holding  that  where  United  States  district  attorney  antborizea 
Ubet  for  condemnation  to  be  filed  by  Individual  captors,  the  court 
will  allow  proceedings  to  be  so  conducted. 

Admiralty  pleading.— In  general.  It  Is  sufficient  If  a  libel  In- 
rem  for  a  forfeiture  allege  the  offense  in  the  words  of  the  statute,, 
p.  18. 

Cated  and  applied  in  Gross  v.  United  States,  1  GalL  81,  F.  a  8,484,. 
boldlng  thft^  la  action  fbr  debt      penalty  under  embargo  act;  18 
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ma  not  necesBarr  to  allege  particular  articles  composing  cargo, 
nor  that  owner  was  knowingly  concerned  in  Illegal  Toyage;  The 
Oherokee,  5  Fed.  Gas.  &49,  holding  that  forf eltore  cannot  be  enforced 
when  arermenta  In  libel  do  not  bring  offense  within  proTlsions  of 
ttatnte;  United  States  t.  Arms,  24  Fed.  Oas.  863,  under  facts  similar 
to  fiMwe  In  principal  case;  United  States  t.  Distilled  Spirits,  28  Fed. 
Gas.  122.  holding  Insnffldent,  a  general  averment  that  statute  ha» 
been  violated. 

Prise.—  In  a  libel  In  rem  for  piratical  atrgiesslons.  It  is  not  neces- 
sary to  all^  or  prove  a  ooDTlctton  of  the  person  for  the  criminal 
offense,  p.  15. 

This  principle  is  applied  In  the  following  citing  cases:  United 
States  T.  Brig  Maiek  Adhel.  2  How.  284,  11  L.  249.  decreeing  for- 
feiture of  Teasel  for  piratical  acts  of  master,  although  owners  Inno- 
cent, and  vessel  had  originally  sailed  with  lawful  purpose;  Jecker 
V.  Montgomery,  18  How.  116,  16  It.  314,  ruling  similarly  where  ves- 
sel selced  for  trading  with  enemy  under  charter-party,  although 
owner  Innocent;  Dobbin's  Distillery  v.  United  States.  96  U.  S.  400, 
24  Jj.  638,  holding  property  leased  for  distillery  liable  to  forfeiture 
for  Illegal  acts  of  lessee,  although  owner  ignorant  of  such  acta; 
Priedenstein  v.  United  States,  125  U.  S.  231,  31  L.  740,  8  S.  Ct  842. 
and  Orlget  v.  United  States.  125  U.  S.  247,  31  L.  747,  8  S.  Ct,  850. 
holdii^  that,  in  proceedings  for  forfeiture  of  property  for  violation 
of  revenue  laws,  Judgment  need  not  recite  finding  of  Jury  that 
acts  charged  were  done  with  Intent  to  violate  laws;  The  Thr^ 
Friends.  166  U.  S.  00.  41  L.  914,  17  S.  Ct.  497  (afflrnUng  78  Fed.  176). 
where  forfeiture  of  vessel  for  violation  of  neutrality  held  not  to  be 
dependent  upon  conviction  of  persons  charged  with  doing  acts  pro- 
hibited (and  see  dissenting  opinion,  p.  71,  41  L.  921,  17  S.  Ct.  505); 
United  States  v.  Coal,  6  Biss.  391.  F.  0.  16,516,  holding  proceeding 
In  rem  for  violation  of  revenue  law  not  to  be  criminal  proceeding, 
and  hence  the  revenue  law  Is  not  a  penal  statute  to  be  strictly  con- 
strued; The  Steamer  Missouri,  8  B«l  017.  F.  a  9,6t^  holding  that 
In  proceedings  for  forfeiture  of  vessel  under  statute  providing 
penalty  for  entering  goods  withont  manifest,  prior  seizure  need  not 
be  alleged;  Virginia,  etc.,  Co.  v.  United  States,  Taney.  421,  F.  C. 
16.973,  holding  forfeiture  of  vessel  for  violation  of  navigation  laws 
not  to  be  dependent  upon  proceedings  against  owners;  The  Ambrose 
Light,  20  Fed.  416,  decreeing  forfeiture  of  vessel  sailing  under 
rebel  commission,  although  officers  and  crew  discharged;  United 
Stetes  V.  Sills,  47  Fed.  497,  499,  holding  that  conviction  under 
revenue  laws  for  illicit  distilling,  whereby  person  Is  fined  and  Im- 
prisoned, does  not  bar  proceeding  in  rem  fbr  forfeiture  of  property; 
United  States  v.  Olsen,  67  Fed.  584,  holding  forfeiture  of  vessd  for 
landing  of  Chinese  in  violation  of  exclusion  act,  cannot  be  pleaded 
In  bar  to  indictment  against  owner;  The  Meteor,  17  Fed.  Cas.  182, 
holding  that  forfeiture  of  vessel  seised  for  violation  of  nentralltK 
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!■  not  dependent  upon  conviction  of  person  accused  of  arming  her: . 
United  States  t.  HaU.  28  Fed.  Gas.  78.  holding  railroad  property 
liable  to  forfeiture  where  company  had  notice  that  private  persons 
were  carrying  letters  over  road  In  violation  of  postal  laws;  Our 
Honte  V.  State,  4  G.  Greoie,  176,  holdli^  that  Indictment  against 
house  as  **  dram  shop  and  noisance,"  under  code,  need  not  aver  that 
owner  knew  of  Illegal  use  of  property;  WlUlams  t.  Delano,  165  Mass. 
14. 28  N.  BL  1123,  refusing  to  mtertaln  action  of  oonveridon  against 
officer  sdBlng  property  while  proceedlni^  fttr  fbrfeltore  were 
pending. 

Cited  approvingly,  but  without  particular  application  of  the  rule. 
In  The  John  O.  Stevens,  170  U.  S.  121.  42  Lu  973.  18  S.  Ot  S47, 
collecting  authorltleB  on  general  subject 

DisUngulshed  in  Coffey  v.  United  States.  116  U.  8.  443,  29  L.  687. 
6  S.  Ot  44(^  holding,  that  where  forfeiture  of  property  has  been 
decreed  In  action 'in  rem,  under  revenue  laws,  aequlttai  In  cilnalnal 
action  Is  conclusive  In  favor  of  claimant  In  action  to  recover  such 
property;  United  States  v.  Alliens  Armory.  2  Abb.  (U.  S.)  143.  F.  a 
14.473  (see  35  Oa.  8Q7).  holding  that  grant  of  "  pardon  and  amnesty  ** 
to  the  person,  barred  Judgment  of  condemnation  of  property  used 
for  purpose  of  manufacturing  arms  for  Confederate  government; 
The  Sldonian.  88  Fed.  441,  443,  holding,  that  until  fine  has  been  im- 
posed on  master  nnder  statute^  for  not  providing  certain  equipment 
a  Ubel  against  vessel  for  such  line  cannot  he  maintained;  Norrls  t. 
Doniphan.  4  Met  (Ky.)  900,  where  statnta  In  question  comprehended 
forfeitures  on  account  of  offenses  of  owner  of  property  without 
reference  to  use  of  property. 

Admlrally.—  Damages  always  rest  In  the  sound  discretion  of  the 
court,  under  all  the  circumstances,  p.  17. 

Cited  and  applied  In  The  Explorer,  20  Fed.  138,  an  action  in  marine 
tort  for  negligence  resulting  in  injury  of  steamer;  so  also  In  The 
Max  Morris,  24  Fed.  868,  a  similar  case.  CHted  approvingly,  but 
without  particular  application.  In  The  Max  Morris.  187  U.  8.  18,  34 
h.  589,  11  8.  Ct  82,  discussing  the  general  subject  of  damages  In 
admiralty. 

Prise.—  Probable  cause  for  seizure  constitutes  a  bar  to  a  subse- 
quent claim  for  damages  for  Illegal  seizure,  p.  17. 

Distinguished  In  United  States  v.  Belndeer,  27  Fed.  Cae.  768. 
where  seizure  was  made  under  municipal  law  providing  that  prob- 
aUe  cause  should  constitute  defense,  but  certificate  of  probable 
cause  was  refused. 

Ax^eal  and  aorror.— Where  testimony  Is  admitted  without  objec* 
tton  In  the  lower  court,  it  cannot  be  objected  to  on  appeal,  p.  1& 

Olted  and  applied  In  Den  t.  Oelger,  9  N.  J.  L.  288,  refusing  to  set 
aside  verdlet  because  hearsay  evidence  admitted  at  trlaL  Ap- 
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prored  also  in  dissenting  opinion,  Coles  t.  Kelsey,  2  Tex.  S62,  tint 
^plication  not  apparent  See  also  dissenting  o^nlon,  Harrison  r. 
Nzon,  9Fet581.586,9Ii.21l».  m 

Mtscdlaneous  dtatlons.—  Glted  In  Tbe  James  Andrews.  2  Spragne^ 
123,  F.  O.  7.189,  but  application  doubtful;  as  also  in  United  States 
T.  Packages.  27  Fed.  Cas.  286. 

12  Wheat  19-39,  6  L.  S37,  MARTIN  ▼.  MOTT. 

miitla  —  statutory  construction  —  Public  officers.— Whenever  a 
statute  gives  a  dlscreUonarr  power  to  &nj  person,  to  be  exercised 
by  blm  upon  his  own  opinlou  of  certain  facts,  snch  person  Is  to  be 
considered  as  the  sole  and  exclusive  Juc^e  of  the  exlstrace  of  those 
facts.  So  where  the  preddent  Is  empowered  to  call  forth  the 
mlUtla  In  certain  exigencies,  he  Is  the  exduslTe  Judge  as  to  when 
such  exigency  has  arisen,  pp.  31,  32. 

This  rule  has  been  frequently  cited  and  the  cltatlonB  collect  the 
following  cases  Involving  or  discussing  this  general  principle: 
liUther  T.  Borden,  7  How.  44,  77,  12  L.  000,  613,  construing  act  em- 
powering president  to  determine  lawful  government  in  a  States  and 
'denying  right  of  courts  to  question  his  decision;  Wllkm  ▼.  Dlnsman. 
7  How.  130,  131,  12  L.  636,  637,  holding  that  naval  officer  Inflicting 
punishment  upon  seaman  Is  prima  facie  Justified  by  showing  case  to 
be  within  his  delegated  power;  Murray  t.  Hoboken,  etc.,  Co.,  18 
How.  280, 15  L.  376,  citing  principal  case  as  instance  where  president 
«xerclsed  discretionary  power;  United  States  v.  Speed,  8  Wall.  83, 
19  L.  451,  holding  tliat  where  commission  Is  vested  with  discretion- 
ary powers  In  making  contracts,  validity  of  contracts  so  made  does 
not  depend  npon  degree  of  wisdom  exercised;  Mnllan  t.  United 
States,  140  U.  S.  245.  85  L.  491.  11  S.  Ct  790,  holding,  that  where 
naval  commander  has  power  to  convene  court-martial,  his  act  In 
doing  so  will  be  presumed  to  have  been  done  within  limits  of  his 
discretion;  Nlshlmura  Eklu  v.  United  States,  142  U.  S.  660,  35  L. 
1149,  12  S.  Ct  338,  declaring  decision  of  Inspector  of  Immigration 
within  authority  conferred  by  act  of  congress,  to  be  concIuslTe  as  to 
right  of  immigrant  to  land;  so  also  in  Lem  Moon  Slug  t.  United 
States.  168  U.  8.  544,  89  L.  1084.  16  S.  Gt  969,  ruling  similarly; 
Swalm  V.  United  States,  166  U.  S.  659,  660,  41  L.  826.  17  S.  Ct  450, 
451,  holding  that  where  president  is  empowered  to  convene  general 
court-martial,  he  is  presumed  to  act  in  accordance  with  law,  and 
its  sentence  cannot  be  attacked  collaterally;  Ex  parte  Field,  b 
BUtchf.  77.  81  F.  a  4,761,  holding  United  States  marshal  liable 
to  line  for  not  producing  prisoner  before  military  court  president 
having  prodaimed  martial  law.  and  suspended  writ  of  habeas 
corpus;  Allen  v.  Blnnt  3  Story,  746,  F.  O.  216,  holding  decision  of 
commissioner  of  patents  conclusive  as  to  facts  and  law  arising 
under  application  for  patent;  Qould  v.  Hammond,  UcAU.  237,  239, 
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P.  a  5,638,  afflrmlng  right  of  coUector  of  port  to  determine  con- 
diwlTely  when  perishable  goods  are  to  be  sold;  United  States  t. 
Packages,  27  Fed.  Gas.  288,  289,  oa  potot  that  where  president  baa 
declared  States  to  be  In  Insurrection,  courts  are  bound  hy  bis  ded^on; 
and  to  the  same  effect  are  United  States  t.  Oement,  27  Fed.  Cas.  298, 
and  United  States  v.  Cotton,  27  Fed.  Cas.  328;  In  United  States  t. 
Tropic  Wind,  28  Fed.  Cas.  221,  aflarmlng  exclnalve  power  of  presi- 
dent to  determine  wben  blockade  should  be  declared;  In  re  Day, 
27  Fed.  680,  dismissing  writ  of  habeas  corpus  to  obtain  release  of 
person  held  by  commissioner  of  immigration,  pendli^c  inquiry  as  to 
right  to  land. 

State  courts  hare  applied  the  rule  In  the  following  eases:  Hamner 
vi  Mason,  24  Ala.  485,  holding  that  where  existence  of  fact  upon 
which  Jurisdiction  depends  Is  determinable  by  court,  decision 
thereon  Is  final;  dissenting  opinion,  Ikelhelmer  v.  Chapman,  32  Ala. 
692,  694,  695,  asserting  plenary  authority  of  administrator  to  sell 
property  of  estate;  McTyer  v.  McDowell,  36  Ala.  46,  ruling  similarly 
as  to  acts  of  commissioner-general  of  land  oflSce  In  disposing  of 
land;  Brlnster  t.  Compton,  68  Ala.  802,  holding  that  where,  under 
statute,  probate  Judge  had  power  to  apprentice  minor  paupers,  valld- 
tty  of  act  in  doing  so  cannot  be  questioned  in  collateral  proceeding; 
Echols  T.  Tate.  6S  Ark.  16,  18  S.  W.  294,  holding  president's  act  In 
expelling  persons  from  territory  not  reviewable  by  courts;  Franklin 
V.  State  Board  of  Examiners,  23  Cal.  176,  nnder  facts  similar  to 
those  In  principal  case;  People  v.  Pacheco,  27  CaL  223,  aflSrming  ex- 
elusive  power  of  legislature  to  determine  when  such  state  of  war 
exists  as  will  authorize  it  to  create  a  debt  to  repel  Invasion;  Porter 
V.  Halght,  45  Cal.  639,  holding  that  where  prison  directors  are  an- 
thorized  to  annul  contracts  made  for  convict  labor,  court  cannot 
review  their  action  In  so  doing;  New  York,  etc,  B.  B.  Oo.*s 
Appeal.  62  Conn.  540,  26  AtL  126,  construing  statute  ^vlng  railroad 
commissioners  power  to  establish  grades;  Green  v.  Savannah,  9  6a. 
11,  refusing  to  review  act  of  mayor  in  abating  nuisance  as  authorized 
by  city  ordinance;  EvansVille,  etc.,  B.  B.  Co.  v.  Evansvllle,  16  Ind. 
421,  holding  that  where  Jurisdiction  of  inferior  court  depends  upon 
existence  of  facts  to  be  determined  by  courts  Itself,  its  decision  as  to 
such  facte  is  final;  English  v.  Smock,  34  Ind.  134,  Is  to  the  same 
effect;  Perkins  v.  Rogers.  85  Ind.  1B6,  9  Am.  Bep.  664,  hcfldlng  that 
date  when  peace  formally  declared  1^  president  was  to  be  teken 
In  determining  time  during  which  statnte  of  limitations  suspended 
by  BebelUon;  Koehler  v.  HIU,  60  Iowa,  566,  14  N.  W.  750,  denying 
Jurisdiction  of  courts  to  enjoin  passage  of  act  by  legislature  (and 
see  dissenting  opinion,  p.  678.  14  N.  W.  756,  627,  16  N.  W. 
621);  dissenting  opinion,  Corbln  v.  Marsh,  2  Dnv.  (Ey.)  231.  majority 
denying  constitutionality  of  act  of  congress  emandpattng  wives  and 
children  of  slaves  volunteering  as  soldiers  In  Federal  army;  School 
District  V.  JOtaa.  Ins.  Go,  54  M&  518,  holding  school  district  to  be 
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the  exdtudTe  and  final  Jndge  as  to  necessity  for  sale  of  Its  school- 
house;  People  ex  reL  v.  Wayne,  89  Mlcb.  20,  denying  power  of  conrt 
to  review  act  of  connty  clerk  In  approving  bond,  where  snch  ap- 
^val  Is  discretionary  under  statute;  State  t.  Town  of  Lime.  23 
Hlnn.  S26,  when  decision  of  town  derk  that  signers  of  request  for 
bond  election  are  freeholders,  bdd  to  be  oondnslTe;  Beed  t.  Oon- 
way.  20  Ho.  47,  49,  holding  surveyor-general  not  liable  to  action  for 
revoking  commission  of  deputy  and  annulling  surveying  contract, 
where  Buch  power  discretionary  and  exercised  In  good  faltb;  dissent- 
ing opinion,  People  ex  rel.  v.  Parker,  8  Neb.  482,  arguing  that  where 
governor  has  exercised  discretion  in  calling  extra  session  of  legisla- 
ture, members  are  bound  to  assemble  and  governor  cannot  revoke 
call;  Waldron  v.  Berry,  51  N.  H.  142,  holding  conclusive,  the  act  of  a 
town  surveyor  In  flxli^;  grade  of  streets;  Hart  v.  Albany,  9  Wend. 
594,  24  Am.  Dec.  183,  arguing  In  favor  of  rl^t  of  private  citizen  to 
abate  public  nuisance;  People  v.  Oolllns,  19  Wend.  61,  refusing  to 
review  act  of  commissioners  vested  with  discretionary  powers  In 
opening  roads;  dissenting  opinion,  Kneedler  v.  Lane,  46  Pa.  St  292, 
concurring  with  majority  on  point  that  United  States  conscript  law 
was  constitutional,  but  denying  Jurisdiction  of  court  to  consider 
question;  In  re  Legislative  Adjournment.  18  B.  L  884,  27  AtL  828, 
22  L.  B.  A.  721,  and  n.,  affirming  power  ot  govemw  to  Judge  as  to 
fistfts  calling  for  adjournment  of  legislature;  Ghai^n  v.  Ferry,  8 
Wash.  896,  28  Pac.  768,  IS  L.  B.  A.  120,  and  n.,  construing  statuta 
empowering  governor  to  call  out  militia;  Druecker  v.  Salomon.  21 
Wis.  626,  628,  94  Am.  Dec.  674,  676,  affirming  constttntbuuUty  of 
act  similar  to  that  in  principal  case. 

Cited  approvingly,  but  without  particular  application  of  the  rule. 
In  Bx  parte  Vallandlngham,  1  WaU.  264,  17  L.  694;  In  re  Meador,  1 
Abb.  333,  V.  a  9,876;  United  States  v.  Kendall.  6  Or.  a  a  276^  F.  a 
16,617;  Schoettgen  v.  Wilson,  48  Ma  267,  discussing  graural  subject; 
People  ex  reL  V.  Oampbell,  40  N.  T.  186. 

Distinguished  In  In  re  Tom  Tum,  64  Fed.  487,  asserting  jurisdic- 
tion of  court  to  issue  writ  of  habeas  corpus  to  determine  dtlzenshlp 
of  Ohlnese  refused  permission  to  land  by  immigration  commissioner; 
State  ex  reL  v.  Olark,  61  Mo.  269,  holding  offer  of  reward  by  govern 
nor  for  arrest  of  fugitive  accused  of  murder,  not  to  be  condnstve 
proof  of  fact  that  person  arrested  was  a  fugitive  at  time  of  arrest 

Agency. —  Where  a  superior  officer  is  vested  with  discretionary 
powers,  subordinate  officers  are  not  liable  for  acts  done  under  (Hrders 
In  the  execution  of  such  powers,  p.  81. 

Cited  and  applied  In  McOall  v.  McDoweU.  1  Abb.  (U.  S.)  219; 
Deady,  24S,  F.  0.  8,673,  holding  subordinate  officer  not  liable  to 
action  for  false  Imprisonment  where  arrest  made  by  command  of 
superior  officer. 

Limited  in  United  States  v.  Doherty,  27  Fed.  782,  holdha«  offleir 
liable  for  abuse  of  powar  In  acting  from  maUdoui  motives 
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miltia — nwding^A  leqnlBltloa  the  president  iu  u  order, 
and  It  la  not  aeceBsary  In  pleadliv  -to  set  out  the  ordw;  It  ts  snfll- 
dent  to  aver  that  It  waa  made*  p.  8S. 

Cited  and  principle  applied  in  Wilder  t.  McCormlck,  2  Blatcht.  S4, 
F.  0.  17,650,  holding  that  in  declaratioa  on  patent,  an  averment 
that  patent  and  spedflcation  are  *'  in  the  language  of  the  import 
and  to  the  effect  following,"  la  safflcient;  Qrant  t.  State,  82  Ala. 
286,  holding  that  order  of  presldli^  judge  conrraili^  special  term 
need  not  redte  that  sach  term  was  necessarr,  snch  order  htfng.  In 
Itself,  an  affirmation  ot  the  necessity;  Bmen  t.  Ogdoi,  11  N.  J. 
L.  376,  383,  20  Am.  Dec.  G97,  604.  where,  in  action  of  replevin 
brought  by  defendant  lu  execution;  It  was  held  sufficient  for  officer 
to  show  Judgment  and  execution;  Stnyvesant  t.  New  York,  7  Oow* 
608,  holding  that  where  corporation  Is  authorized  to  pass  by-lawSt 
wherever  it  waa  deemed  necessary  and  proper,  a  by-law  need  not 
recite  that  It  was  necessary;  Gronln  v.  Feople,  82  N.  T.  32S,  87  Am. 
Ttep.  568,  holding  that  where  dty  coondl  Is  empowered  charter 
to  pronlbit  certain  acts  when  deemed  necessary,  prohibitory  ordi- 
nance need  not  allege  reasons  for  Its  enactment 

iPlltia. —  Disobedience  to  an  order  of  the  president  calling  forth 
the  militia  renders  a  dtlzen  liable  to  trial  by  conrt-martlal,  p.  84. 

Cited  and  principle  applied  in  In  re  Spangler,  11  Mich.  821,  323, 
denying  Jurisdiction  to  State  court  to  Issue  habeas  corpus  for  release 
of  person  drafted  for  military  duty  under  call  of  president,  although 
such  person  not  actually  mustered  In;  dissenting  opinion,  McCaff- 
arty  t.  Guyer,  69  Pa.  St  123,  argntng  in  favor  of  constttntlonaltty  of 
State  law  dlsfranchislB|r  deserters.  Otted  as  an  Instance  where  tha 
court  considered  tha  qnastiott  aa  to  when  a  person  became  liable 
to  trial  by  conrt-martlal.  In  Tyler  v.  Pomeroy,  8  Allen,  4SS,  holding, 
however,  that  mere  signing  a  paper  in  hands  of  munldpal  officer 
promising  to  serve  a  certain  time  after  mustered  Into  service,  did 
not  constitute  a  person  a  soldier,  and  liable  to  court-martial  for 
refusal  to  serve.  See  also  Howes  v.  Middleborough,  108  Mass.  127, 
referring  to  prlndpal  case  and  holding  that  mllltla  does  not  becoma 
part  of  national  forces  until  mustered  In. 

Court-martial  proceedings  are  to  be  conducted  according  to  the 
general  usage  of  the  military  service,  or  the  customary  military 
law,  p.  85. 

ated  and  the  inrlndple  applied  In  Smith  t.  Whitney,  110  tT.  8. 
179,  29  L.  605,  6  8.  Ot  678,  holding  that  writ  of  i^rohitdtlon  does  not 
Be  from  Supreme  Court  to  court-martial  to  review  Its  deddon  of 

Questions  within  Its  Jurisdiction;  Bx  parte  Henderson,  11  Fed.  Gas. 
1072.  construing  act  of  congress  providing  for  organization  of  conrb^ 
martial  to  try  contractors  guilty  of  fraud. 

Miscellaneous  dtations. —  Cited  in  In  re  Wilson.  18  Fed.  86.  bat 
^WUcatloa  doubtful:  Eelley  t.  State,  26  Ark.  806,  on  point  that 
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Indldal  mnst  follow  dedBion  of  political  department  as  to  pollllcml 
status  of  Stata  This  cited  in  Blight  t.  Oemetery  Aaso^  88  La.  Ann. 

12  Wheat  40-68.  6  L.  644.  OLARK     OXTY  OF  WASHINGTON. 

Corporations. —  Where  a  mtiniclpal  corporation  Is  granted  a  power 
which  by  clear  intendment  le  to  be  exercised  by  it  ezduslTely* 
«uch  power  cannot  be  delegated  to  any  other  person,  so  as  to  re- 
lieve the  corporation  from  liability  for  Its  exercise,  p.  64. 

Cited  and  principle  applied  In  East  Hartford  v.  Bridge  Co.,  10 
How.  585,  18  Jj.  528,  holding  that  where  city  has  been  empowered 
to  constmct  bridge,  it  cannot  assign  right  to  private  corporation 
fio  as  to  defeat  right  of  legislature  to  revoke  such  power;  Common- 
wealth V.  Smith,  141  MasB.  140,  6  N.  E.  91,  denying  right  of  Inspector 
of  milk  to  appoint  agent,  with  right,  In  absence  of  inspector,  to  take 
by  force  and  against  will  of  owner,  samples  of  milk  for  analysis; 
Maxwell  t.  Bridge  Co.,  41  Mich.  46G,  2  N.  W.  644,  holding  that  where 
county  supervisors  are  authorized  to  select  site  for  bridge,  authority 
cannot  be  delegated  to  other  persons;  Pierce  t.  Emery,  82  N.  H. 
1508.  holding  that  railroad  corporation  cannot  mortgage  its  franchise 
to  the  Impairment  of  Its  dnty  to  the  public,  unless  specially  author- 
ized by  charter;  State  v.  Hayes.  61  N.  H.  324,  denying  power  of 
legislature  to  submit  to  people  question  as  to  whether  certain  law 
shall  be  adopted,  legislature  having  no  right  to  delegate  legis- 
lative power;  Lufkin  v.  Qalveston.  66  Tex.  633,  denying  power  of 
city  coundi  to  delegate  to  Inferior  officer  its  dnty  in  regulating 
public  works.  See  also  note  <ni  this  snbject  In  28  Am.  Bep.  108k 
110.  Cited  approvingly,  but  vrithout  particular  application  of  rule. 
In  Kyle  v.  Malln.  8  Ind.  37. 

Distinguished  In  Decorah  v.  Dunstan.  38  Iowa,  99,  holding  that 
where  city  was  empowered  to  regulate  and  license  auction  sales 
an  ordinance  delegating  such  power  to  mayor  was  valid. 

Corporations. —  Municipal  corporations  may  legislate  wltbln 
prescribed  limits,  but  can  carry  their  laws  Into  effect  only  by  their 
agents.  Hence  they  are  liable  for  all  the  acts  of  such  agents  done 
within  the  scope  of  their  anttaori^.  ki.  68.  68. 

Cited  and  principle  applied  in  Boone  County  t.  Railroad  Oo.,  189  U. 
fl.  693,  35  L.  823. 11  8.  Ct  690,  holding  that  statute  of  limitations  will 
run  against  connty  whose  officers  have  been  negligent  in  enforcing 
rights  of  county;  Memphis  v.  Brown,  1  Fllpp.  198,  F.  O.  0,416.  hold* 
Ing  persons  acting  for  city  with  knowledge  of  officials  may  recover 
for  services;  Coburn  v.  San  Mateo  County,  75  Fed.  640.  holding  tliat 
ratification  by  board  of  snpervlsors  of  act  of  trespass  committed  by 
«ne  of  its  membos  renders  coonty  liable  in  tort;  Gas  Co.  v.  San 
SVaaclsco,  9  Cal.  472,  holding  dty  liable  on  contract  to  furnish  gas 
uecnted  by  its  offlcers;  Tlisra  t.  Park  GonunlsBlonen,  ISO  BL  OOT. 
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22  N.  B.  B23,  holdlDg,  however,  tbat  where  commissioners  seek 
conflrmatlon  of  assessment  made,  burden  ot  proof  Is  on  them  to 
show  authority  to  make  assessment;  HcGraw  t.  Marion,  96  Kj- 
683,  84  S.  W.  21.  holding  city  liable  to  action  for  false  Imprisonment 
arising  from  enforcement,  by  its  police  Judge,  of  an  unconstltntlonal 
ordinance:  County  GommlBsIoners  v.  Duckett,  20  Md.  481,  83  Am. 
Dec.  563,  where  county  held  liable  to  action  for  negligence  of  com- 
missioners In  allowing  county  road  to  remain  out  of  repair;  Thayer 
T.  Boston,  19  Pick.  516,  31  Am.  Dec.  161,  holding  city  Uable  for 
acts  of  officers  In  obstructing  highway;  Sheldon  t.  Kalamazoo,  24 
Mich.  887,  where  el^  held  luble  for  trespass  committed  by  officers 
In  condemning  land  for  street;  Leggett  t.  New  Jersey,  etc.,  Co.. 
1  N.  J.  Bq.  6SS,  28  Am.  Dec.  734,  holding  private  corporation  bound 
by  act  of  officers  In  executing  mortgage;  B^ley  v.  New  Torfe,  S 
Hill,  540,  38  Am.  Dec.  672,  where  city  held  Uable  for  Injuries 
resulting  from  negligence  of  employees  in  constructing  dam 
(affirmed  on  appeal,  2  Den.  447,  448);  De  Voss  v.  Richmond,  18 
Gratt.  346,  98  Am.  Dec.  651,  holding  that  where  city  has  authorized 
Issue  of  bonds  and  prescribed  form.  It  will  be  liable  to  bona  fide 
bolder  of  such  bonds,  although  <Aty  officers  failed  to  execute  them 
properly.  See  also  notes.  12  Am.  Dec.  241,  and  80  Am.  St  Rep.  37& 
The  principal  case  Is  cited  upon  this  point  In  dissenting  opinions 
In  the  following  cases,  which,  however,  did  not  Involve  an  appli- 
cation of  the  nile;  United  States  v.  Robertson,  5  Pet.  665,  8  L.  266; 
People  V.  Hoge.  55  Cal.  623;  Lucas  t.  Commissioners,  44  Ind.  572. 

Cited  approvingly,  but  without  particular  application  of  the  rule, 
in  Bacon  v.  Robertson,  18  How.  485, 15  L.  502;  Ohio,  etc.,  Trust  Co. 
T.  H^hants',  etc..  Trust  Co.,  11  Humph.  30,  53  Am.  Dec.  765. 

Distinguished  In  Anthony  v.  Adams,  1  Met  285,  holding  dty  not 
to  be  liable  In  tort  for  nnanthorized  act  of  officers  In  building  em- 
bankment and  flooding  adjacent  land;  Eastman  v.  Meredith,  36  N.  H. 
29S,  72  Am.  Dec.  807,  denying  liability  of  city  where  injury  in  ques- 
tion resulted  from  mere  failure  of  city  to  provide  safe  place  for 
public  meeting;  Maxmillan  v.  New  York.  62  N.  r.  164,  20  Am.  Rep. 
469,  denying  liability  of  city  for  acts  done  by  officer  whom  It  was 
required  by  statute  to  appoint  and  In  whose  duties  It  had  no  Interest 

lotteries. —  A  clause  in  a  city  charter,  empowering  the  city 
to  "  authorize  the  drawing  of  lotteries,"  confers  a  power  to  be  exor- 
cised by  drawing  the  lotteries  on  account  and  at  risk  of  the  ctt7» 
which  Is  bound  to  the  holder  of  a  ticket  to  pay  the  prise  drawn, 
p.  68. 

Distinguished  In  Shankland  v.  Washington,  5  Pet  891,  8  L.  168 
(affirming  3  Cr.  C.  C.  328,  P.  G.  12,703),  a  case  Involvhig  the  same 
lottery,  holding,  however,  that  where  owner  of  ticket  sold  half  In- 
terest before  drawing  without  notice  to  dty,  dty  was  not  llabla 
for  priB^  it  having  anthoriaed  no  half  tl<teta. 
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Oorpontloiu '—  dependent  on  obarter  for  powers  and  mode  of  exenslae.   Mi 

OommoD-lftw  rule  that  sou  most  be  by  deed  under  seal,  not  appUoabla  to 

aoudtne  at  corporate  meetings   6n 

Acta  need  not  be  reduoad  to  writing  In  abaenca  of  atatota   Hi 

Persofi  acting  as  offlcer  of,  presumed  rlgbtfuUr  Id  offloe.   M 

Aotaof  offlcer  presupposing  delegated  power  deemed  ralld  ■   BIT 

▲ooeptanoe  of  ofBoer't  bond  presnmable,  when   M 

Grants  beneficial  to  oorponttlon  presumed  to  be  aooeptad   M 

Grant  of  charter  presumable  from  lapse  of  time....   M 

Third  person  cannot  avail  hlmaelf  of  Tfadatloo  of  directory  prorliSoQ  In 
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Gorporationfl  created  by  statute  depend,  both  for  their  powers 
and  the  mode  of  their  exercise,  upon  the  acts  creating  them,  p. 
68. 

The  principal  case  has  been  relied  apw  In  the  following  dtlng 
eases,  applying  this  rule  In  affirming  or  denying  the  validity  of 
Tarlons  corporate  acts:  Bank  t.  Barl«,  18  Pet  587,  10  U  807,  h<dd- 
ing  that  bank  authorised  to  deal  In  exchange,  may  purchase  bOla 
through  agent  In  another  State;  Perrlne  t.  Canal  Oo.,  9  How.  184, 
13  L.  97,  denying  power  of  canal  company  to  exact  tolls  ^m  pas- 
Hengers  in  absence  of  express  authorisation  In  charter;  Market  Bank 
T.  Smith.  16  Fed.  Oas.  768,  decreeing  repayment  of  Intorest  collected 
aboTS  amount  limited  In  bank  cbartor;  JemisoD  t.  Ban^  17  Ala. 
760^  denying  right  of  bank  to  sue  after  f<Hteltiittt  of  ehartnr,  In 
absence  of  express  authorisation;  01^  ot  Selma  t.  Mullen,  46  Ala. 
414,  holding  valid  a  parol  contract  made  by  municipal  officers  within 
the  scope  of  their  powers,  parol  contracts  not  having  been  prohibited 
by  charter;  dissenting  opinion.  Southern  Life  Ins.,  etc.,  Oo.  v. 
Lanier,  6  Fla.  171.  majority  holding  that  provision  In  bank  charter 
authorizing  bank  to  aeU  surrendered  stock  for  cash  and  Invest  pro- 
ceeds In  mortgages  was  merely  directory  and  bank  could  receive  the 
bond  and  mortgage  of  an  Indlvldnal  tm  stock  issnad  to  him  directly; 
Breanx  t.  Iberville,  28  La.  Ann.  286,  denying  poww  of  dty  officers 
to  Issue  bonds  not  provided  for  by  charter,  and  holding  city  not 
Uable  to  suit  on  bonds  so  issued;  Wecfcler  v.  Bank.  42  Md.  690,  20 
Am.  Bep.  100,  denying  power  of  bank  to  engage  In  business  of 
selling  railroad  bonds  on  commission,  lu  absence  of  express  author- 
isation; Sanborn  v.  Insurance  Oo.,  16  Gray.  464,  77  Am.  Dec  42U 
holding  that  grant  ot  poirer  to  make  contracts  of  insurance  ImpUes 
pow«r  to  make  parol  contracts;  Matthews  v.  Sklnker,  62  Mo.  882, 21 
Am.  Rep.  437^  denying  povrer  of  national  bank  to  take  deed  of  troat 
to  land  as  security  for  contemporaneous  loan;  Mt  V.  Bk.  v.  Portw, 
62  Mo.  App.  260,  holding  that  power  granted  bank  In  diartw  to 
oegotlato  and  discount  negotiable  and  nonn^otlable  papw,  linplM 
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power  to  negotiate  bonds;  Moss  t.  Averell,  10  M.  T.  4ff4»  bddlnf  tbat 
corporation  having  power  to  purchase  property  conld  glTe  promis- 
sory notes  on  sncb  pnrcbase;  McDonald  t.  New  Torit,  68  N.  T.  27, 
28,  28  Am.  Bep.  147,  148,  where  dty  held  not  to  be  bonnd  by  act  of 
officers  In  contracting  for  materials,  where  snch  act  prohibited  by 
charter;  Crocker  t.  Whitney,  71  N.  T.  166,  and  Fowler  t.  Scnlly, 
72  Fa.  St  461, 13  Am.  Rep.  701,  denying  power  of  bank  to  take  mort- 
gage as  secnrlty  for  future  Indebtedness,  charter  having  only 
empowered  It  to  so  secure  past  debts;  State  t.  Wilmington  B.  B. 
Co.,  Busb.  236.  holding  that  indictment  charging  railroad  company 
as  owner  of  public  ferry  for  not  keeping  it  fn  repair,  must  show  such 
du^  to  be  Imposed  by  charter;  Madison,  etc.  Oo.  t.  Watertown, 
ete..  Co..  7  Wis.  80.  holding  tbat  grant  of  power  to  construct  plank 
road  does  not  Include  power  to  loan  money.  Cited  approvingly, 
but  without  particular  application  of  the  rule,  In  the  following 
eases:  Planters'  Bank  v.  Sharp,  6  How.  322.  337.  12  L.  456,  462; 
Hartford,  etc.,  R.  R.  Oo.  v.  Kennedy,  12  Conn.  508;  Safford  v. 
WyckofT.  4  Hill,  448. 

Distinguished  In  Barnes  t.  Ontario  Bank,  19  N.  Y.  168,  holding 
that  where  bank  Is  vested  with  general  power  Its  abnse  cannot 
prejudice  innocent  third  persons. 

Corporations. —  The  common-law  rule  that  corporations  aggregate 
can  do  nothing  but  by  deed  und«r  their  common  seal,  is  inapplicable 
to  acts  and  votes  passed  by  such  corporations  at  corporate  meet- 
ings, pp.  67,  68. 

Cited  and  applied  In  Savings  Bank  t.  Davis.  8  Conn.  202,  and 
Board  of  Education  v.  Greenebanm,  89  111.  612.  holding  tbat  appoint- 
ment of  agent  may  be  evidenced  by  record  of  proceedii^  alone; 
Garrison  t.  Combs.  7  J.  J.  Marah.  85,  22  Am.  Dec.  121,  holding 
seal  unnecessary  to  pass  corporation's  interest  In  promissory  note; 
Lee  V.  Trustees,  7  Dana,  29,  holding  town  trustees  bound  by  act 
of  agent  In  offering  reward,  although  authority  of  agent  not  recog- 
nized by  instrument  under  seal;  Maine  Stage  Co.  v.  Longley.  14 
Me.  449.  holding  parol  evidence  admissible  to  show  authority  of 
baggage  agent,  in  action  against  company  for  baggage  lost;  Tum- 
I^ke  Co.  T.  McCarson,  1  Dev.  &  Bat  312.  affirming  appointment  of 
manage,  evidenced  only  by  corporation  records.  Olted,  ai^endo. 
In  Butte  T.  Cnthbertson,  6  Oa.  171. 

Oorporationa. —  It  is  not  necessary  to  the  validity  of  corporate 
acts,  that  they  be  reduced  to  writing,  unless  so  provided  by  statute, 
pp.  69,  82. 

This  rule  Is  cited  and  applied  in  the  following  cases:  United 
States  T.  Fniebrown,  7  Pet  47,  8  L.  008,  boldlng  tliat  when 
Gunmlssioner  of  navy  hospital  was  not  required  to  record  pro- 
ceedings, parol  evidence  was  admissible  to  show  employment  of 
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Mcretarr;  ISrldgford  t.  Tnscnmbla,  4  Woods,  61B,  10  Fed.  918,  MA- 
Ing  that  rights  of  creditors  of  city  cannot  be  Impaired  beeaoM  of 
neglect  of  city  cotmdL  to  record  proceedings;  AllU  t.  Jones,  45 
Fed.  149,  where  parol  evidence  held  admissible  to  show  action  of 
directors  In  authorizing  execution  of  mortgage;  Carey  t.  FhUa- 
delpUa,  etc.,  Co.,  38  CaL  68S,  holding  parol  employment  of  agent 
by  corporation  valid  In  absence  of  express  reanlrament  that  sodi 
act  shall  be  done  by  deed  or  restdntlon;  6ord<m  t.  Ban  Diego,  108 
OaL  269, 41  Pac.  302,  holding  parol  evidence  of  proceedings  of  conncU 
ordering  sale  of  Pueblo  lands,  admissible  to  prove  facts  omitted 
from  record;  Richardson  v.  St.  Joseph,  etc.,  Co.,  5  Blackf.  148,  33 
Am.  Dec.  462,  holding  parol  evidence  admissible  to  show  appoint- 
ment of  agent  by  corporation;  Tubbs  v.  Ogden,  46  Iowa,  187,  where 
It  was  held  that  adjudication  of  "  fence-viewers "  as  to  sufficiency 
of  partition  fence  need  not  be  In  writing  In  absence  of  statute  to  that 
effect;  Zalesky  v.  Insnrance  Ga,  102  Iowa,  SU.  70  M.  W.  188,  holding 
parol  evidence  admissible  to  show  action  taken  by  Insnrance  com- 
pany In  regard  to  loss,  and  of  Its  deddon  to  rebuild;  Troy  v.  Halt 
road  Co.,  11  Kan.  630,  ruling  similarly  where  records  of  dty  council 
failed  to  show  a  resolution  calling  bond  election;  Holland  v.  Dnluth, 
etc.,  Co.,  65  Minn.  334,  60  Am.  St  Rep.  486, 68  N.  W.  63,  holding  parol 
evidence  admissible  to  show  persons  to  be  stockholders  in  corpo- 
ration, records  having  been  destn^ed  by  fire;  Gilbert  v.  Boyd,  26 
Uo.  29,  mUng  similar^  as  to  act  of  corporation  appotnttng  Imstees; 
Kane  v.  School  District,  48  Ha  A^.  414,  and  State  ex  r^  v. 
Lockett,  64  Mo.  App.  208,  holding  that  proceedings  of  school  direct- 
ors can  be  shown  only  by  record  where  statute  directs  that  record 
shall  be  kept;  Taylor  v.  Grtswold,  14  N.  J.  L.  241,  27  Am.  Dec  49, 
refusing  to  declare  by-laws  Inoperative  because  not  In  writing; 
Bohan  v.  Avoca,  164  Pa.  St  410,  26  Ati.  606,  holding  parol  evidence 
admissible  to  prove  «der  of  city  council  providing  for  street  lni< 
provements;  Pickett  v.  Abney,  84  Tez.  647,  U  S.  W.  808,  holding 
parol  evidence  admissible  to  prove  election  of  person  as  officer  of 
private  corporation;  Hutchinson  v.  Pratt,  11  Vt  ^1,  holding  parol 
evidence  admissible  to  prove  proceeding  of  "ouncll  in  voting  tax; 
Kelly  V.  Board  of  Public  Works;  75  Va.  271,  to  prove  agreement  by 
board  to  reimburse  agent  for  advances  made  In  carrying  on  work, 
dee  also  notes  In  12  Am.  Dec.  241.  74  Am.  Dec  809.  310,  311;  18 
Am.  St  Bep.  OSl.  Cited  approvingly,  bnt  without  particular  ^»pU* 
cation  of  rule,  In  Mandel  v.  Swui  Land  Co..  164  la  189.  45  Am. 
St  Bep.  182,  40  N.  B.  466,  37  L.  B.  A.  821.  and  note;  O'Mally  t. 
HcOlnn.  63  Wis.  SSa  10  K.  W.  617. 

Distinguished  In  Parker  v.  Doe,  20  Ala.  269.  holding  tax  sale 
▼old  where  proceedings  of  city  council  sanctioning  assessment  not 
recorded  as  required  by  statnte.  Criticised  In  Savings  Bank  v, 
Davis,  8  Conn.  204,  denying  that  vote  of  corporation  may  be  taksp 
hy  parol  (and  see  dissenting  («lnlon,  p.  210).  Dlstlngnlsked  im 
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Oourtnay  t.  Insurance  Co.,  12  La.  239,  holding  parol  eTldence  111* 
admlBsible  to  show  contract  of  Insorance  made  by  insorance  com- 
pany In  Its  corporate  capacity. 

Cmrporationa  —  PremuoptloBfl. —  The  lav  will  presume  that  a  per^ 
■on  acting  publicly  as  officer  of  a  corporation  Is  rlghtfally  in  office 
and  that  he  does  his  dnty,  nntU  the  contrary  Is  proven,  pp.  69,  70. 

Cited  and  principle  applied  In  Bandolph  Connty  t.  Hntchlna, 
46  Ala.  401,  refusing  to  set  aside  default  Judgment  founded  npon 
process,  return  of  which  did  not  show  upon  whom  aerrioe  was 
made;  .Stewart  t.  Houston,  2&  Ark.  ZIS,  refodng  to  set  aside  ue- 
Gutlon  sale  where  sherifTa  return  fiilled  to  set  forth  manner  of 
advertising;  Chrlsman  t.  Jones,  31  Ark.  610,  holding  recitals  In 
IMtent  to  swamp  land,  executed  by  governor,  to  be  prima  fade 
evidence  of  facts  recited;  State  v.  Qleason,  12  Fla.  233,  asserting 
the  general  rule  that  right  to  hold  office  will  not  be  inquired  Into 
collaterally;  Doe  v.  Peeples,  1  Ga.  6,  holding  that  the  acknowledg- 
ment of  a  deed  was  made  where  and  when  It  purports  to  be.  In 
absence  of  proof  to  contrary;  Justices  t.  Wooda,  1  Qa.  88,  holding 
that  In  suit  i^lnst  discharged  surety  on  guardian's  bond,  plaintiff 
must  prove  affirmatively  some  default  or  misfeasance  on  part  of 
guardian  prior  to  discharge;  Clements  v.  Henderson,  4  6a.  16Q, 
48  Am.  Dec.  219,  holding  recitals  In  administrator's  deed  to  be  prima 
facie  evidence  of  facts  recited;  Nlcbolsou  v.  Spencer,  11  Ga.  611« 
holding  guardian  to  be  judge  as  to  what  Is  necessary  for  ward, 
and  In  suit  by  tradesman,  to  recover  for  articles  furnished  ward* 
burden  la  on  plaintiff  to  show  that  they  were  In  fact  necessaries; 
State  T.  Nleld,  4  Kan.  App.  634,  63B,  46  Pac  626,  holding  that 
anthoritr  of  attomey^general  to  appoint  assistant  to  prosecute 
violations  of  prohibitory  liquor  law,  cannot  be  questioned  In  action 
brought  by  such  assistant  under  the  law;  Kane  v.  State,  TO  Md. 
SCI,  17  AtL  558,  refusing  to  set  aside  Judgment  because  of  failure 
of  Justice  to  set  forth  that  arrest  of  party  accused  was  warranted; 
Commonwealth  v.  Kane,  108  Mass.  426,  11  Am.  Bep.  374,  holding; 
on  trial  of  Indictment  for  assaultlnc  police  officer,  evidence  that  he 
was  acting  as  such  at  the  time  of  assault  was  sufficient  to  sustain 
Indictment;  Commonwealth  v.  Garr,  143  Mass.  88,  9  N.  B.  30,  where 
action  of  town  council  in  laying  out  road,  held  to  warrant  inference 
that  required  notice  had  been  given;  State  v.  Holcomb,  86  Mo.  377, 
holding  that  where  person  acting  as  policeman  makes  arrest  it 
Is  unnecessary,  In  order  to  hold  prisoner,  to  show  regular  appoint 
ment  of  officer;  Mercer  v.  Harris.  4  Keb.  8S,  where  certificate 
approval  by  supervising  architect  held  to  be  conclusive  as  to  right 
of  contractor  to  payment  for  work  done;  Seward  v.  Dldler,  16  Neb. 
61.  20  N.  W.  IS,  holding  that  sale  of  ward's  property  by  guardian 
carried  presumption  that  statutory  requirements  had  been  observed; 
State  V.  Graham,  21  Neb.  356,  ;u  N.  W.  268,  holding  that  leaalo 
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of  school  lands  for  default  In  payments  carried  presumption  that 
required  notice  had  been  given;  Blssell  t.  Fletcher,  27  Neb.  585, 
48  N.  W.  861.  where  snrTey  and  sale  of  public  land  held  to  be  pre- 
•umptlTe  evidence  of  right  of  United  States  to  sell  land. 

ated  and  applied  also  In  Hughes  r.  Parker,  19  M.  H.  18S,  holding 
ads  t>t  Erectors  Irregularly  elected,  valid  and  bhidlng  until  right  to 
hold  office  determined  In  direct  proceeding;  Gross  v.  Brown.  41 
N.  H.  289,  holding  attaching  officer  not  liable  for  death  of  animate 
attached  and  In  his  keeping  In  absence  of  positive  proof  of  negli- 
gence; Mandeville  v.  Reynolds,  68  N.  Y.  534,  holding  that  where  It 
is  the  duty  of  county  clerk  to  keep  Judgment-roll  on  deposit  In  his 
office,  fact  that  It  cannot  be  found  there  raises  presumption  that 
it  has  been  destroyed;  Demlngs  t.  Knighta  of  Pythias,  131  N.  T. 
fi27,  SO  N.  E.  678,  holding  that  r^rt  of  proper  officer  that  asaesa- 
ment  was  necessary  was  conclusive,  and  not  to  be  questioned  by 
person  suspended  for  nonpayment  of  assessment;  Swarthout  v. 
Ranier,  143  N.  Y.  604,  38  N.  E.  727.  holding  that  where  under 
will  widow  was  empowered  to  mortgage  estate  whenever  necessary 
for  her  support,  her  act  in  doing  so  was  prima  facie  evidence  of 
necessity;  Gregg  v.  Mailett.  Ill  N.  G.  76,  16  S.  B.  937,  holding  that 
commissioner  appointed  to  take  depositions  was  to  be  presumed 
as  properly  qualified  until  contrary  shown;  Ward  Barrows,  2 
Ohio  St  247,  refusing  to  set  aside  tax  sale,  because  It  did  not 
appear  affirmatively  In  auditor's  record  that  delinquent  list  had  been 
sworn  to  by  collector;  Coombs  v.  Lane,  4  Ohio  St  148,  holding  entry 
in  records  of  land  office  that  certain  lands  are  "  school  lands."  to 
be  prima  facie  evidence  that  they  were  duly  selected  as  such;  Davis 
T.  Davis,  11  Ohio  St  389.  holdii^  that  entry  of  election  by  wfdow 
to  take  under  will  of  deceased  husband  need  not  show  affirmatively 
that  Judge  had  explained  to  her  provisions  of  will;  Beynolds  v. 
Schwelnfus,  £7  Ohio  St  818,  holding  that  where  city  council  has 
acted  upon  recommendation  of  board  of  city  Improvements  it 
will  be  presumed  that  such  recommendation  was  properly  made; 
Commonwealth  ex  rel.  v.  Glaghom,  13  Pa.  St  139,  63  Am.  Dec 
463,  holding  formal  acceptance  of  corporate  charter  carries  pre- 
■upmtion  that  it  was  made  at  regularly  convened  meeting  after 
due  notice  given;  Goldberg  v.  Eldd,  6  S.  Dak.  176.  58  N.  W.  67B, 
where  deed  executed  by  county  Judge  under  statute,  and  regular  on 
its  face,  held  to  be  prima  fade  evidence  of  authority  to  convey; 
Olcott  V.  Gabert  89  126,  23  8.  W.  987.  applying  principle  to 
act  of  private  officer,  holding  deed  by  bishop  to  be  presumptive 
evidence  of  his  authority  to  convey;  Harris  v.  Gblpman,  9  Utah. 
104,  88  Pac.  242.  holding  letters  of  administration  not  attackable 
collaterally  on  ground  that  bond  bad  not  been  approved;  Wlllard 
T.  Pike.  59  Vt  207,  9  AtL  910,  holding  certificate  of  president  <^ 
board  ot  equalisation  prima  facie  evidence  of  fftcts  recited  thM^a; 
XatM  T.  Brace,  70  Vt.  880^  40  Aa  1084,  boldliig  tut  tUt  ada^ 
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latntn*!  lUTentory  doea  not  thow  debt  alleged  la  ivesamptlT* 
vTldenoe  tbat  It  luu  been  paid;  Bodd  ▼.  Walla  Walla,  etc.,  Co^  % 
Waah.  Ter.  353,  7  Fac.  898,  holding  that  fact  tbat  apedal  meeting 
of  corporation  was  held  carries  presumption  tbat  reqalalte  notlc* 
was  given.  Cited  approvingly,  bnt  without  pardciilar  application 
of  the  rule,  In  Sibley  v.  Maria.  2  Fla.  564,  discussing  general  subject 
of  presumptions;  Tecumseb  Town  Site  Cose,  8  Neb.  284;  State  t. 
Holmes,  12  Wash.  174.  40  .Fac.  787;  Langwortby  v.  Oardlng.  77  M. 
W.208. 

Corporations. —  If  officers  of  a  corporation  openly  exercise,  a  power 
wblcb  presiytpoBea  a  delegated  autbprlt^.  and  other  corporate  acts 
flbow  that  the  corporation  must  hare  contemplated  the  existence  of 
sodi  authority,  the  acts  of  the  officers  will  be  deemed  rlghtfnl  and 
tbB  authority  presumed,  p.  70. 

United  States  Bank  v.  Dandrldge  Is  a  leading  authority  upon  this 
point,  and  the  extent  to  which  Its  ruling  has  been  applied  is  showr.  m 
the  following  citing  cases:  Supervisors  v.  Schenck.  6  WalL  782,  18 
L.  65^  holding,  where  snpervisors  have  Issued  county  bonds  and 
countar  bas  long  jiald  Interest  tiiereon,  It  Is  estopped  tnm  aasertlng 
Irregularity  In  the  Issue:  McNitt  v.  Tnmer.  16  WalL  864,  21  L.  347, 
boldlng  that  where  statute  provided  for  Issuance  of  letters  of  ad-, 
mlalstratlon  to  public  administrator  In  certain  cases,  a  grant  of  let- 
ters by  court  In  such  case  would  raise  presumption  that  person 
to  whom  they  were  granted  was  public  administrator;  Carpenter  t. 
Bannels,  19  Wall.  146^  22  L.  80,  ruling  similarly  as  to  act  of  com- 
mlsidoners  of  land  office  in  adjusting  titles,  It  being  shown  ttiat  UId» 
acts  prevtoQsly  done  had  not  been  questioned;  Oomett  t.  VmiUuns, 
20  WaU.  250,  22  L.  260.  aiqilying  principle  in  holding  tbat  where  court 
having  power  to  authorise  sale  of  decedent's  estate  does  so,  the  sale 
will  be  presumed  to  have  been  regularly  made;  Clements  v.  Mache- 
boeuf,  92  U.  S.  425.  23  L.  507,  holding  tbat  where  party  alleges  that 
deed  executed  by  attorney  under  power  to  convey  Is  Invalid  for 
matters  not  apparent  on  its  face,  burden  of  proving  them  Is  on  such 
party;  Keely  t.  Sanders,  99  XT.  S.  447,  2B  L.  829,  holding  deed  given 
by  commlsafoners  of  land  office  to  be  prima  facte  evidence  of  r^o* 
larlty  of  sale;  Railway  Cos.  v.  Bridge  Co.,  131  U.  S.  881,  882. 
88  L.  160.  161.  0  S.  Ot  773.  774.  affirming  validity  of  contract  exe- 
cuted by  president  of  corporation  in  its  behalf  and  within  corporate 
powers,  such  contract  being  known  to  directors  and  not  disapproved; 
so  also  In  Mammoth,  etc.,  Co.  v.  Salt  Lake,  etc..  Co.,  151  U.  S.  450. 
88  L.  230. 14  S.  Ot  886,  where  contract  for  materials  to  be  furnished 
corporation  was  executed  by  agents  and  not  disaffirmed  by  corjKm- 
tlon;  JackBonvIUe.  etc..  By.  Ca  v.  Hooper.  160  U.  S.  B22,  40  L.  6Z8, 
16  8.  Ot  882,  holding  pow«  of  president  to  necute  lease  was  ba- 
ftorable  tnm  ftct  that  corporation  entered  into  possesion  under 
(ease;  Homphls  t.  Brown,  1  Fllpp.  197.  F.  0. 9,415,  allowing  recovacy 
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fbr  serrlceB  performed  tor  with  knowledge;  Or^ron  I^.  Go.  t. 
Oregon  R7.  A  Nav.  Co..  12  Sawy.  114.  28  Fed.  SOS,  Holding,  where 
act  of  president  In  executing  lease  was  not  dlsafBrmed  by  directors 
of  eorporatloD,  bnrden  of  proof  to  show  want  of  antborlty  was  on 
person  disputing  It;  Casey  t.  La  Soclete,  2  Woods,  Se,  F.  0.  2,496. 
holding  corporation  estopped  from  denying  authority  of  officers  to 
contract  loan,  benefit  of  which  Is  received;  Union  Pacific  Ry.  Co.  v. 
Chicago,  etc.,  Ry.  Co..  51  Fed.  327.  10  V.  S.  A^p.  98,  applying  rule 
where  contract  for  Joint  use  of  tracks  executed  by  president  of 
company  was  not  disaffirmed  by  directors;  National,  etc^  Go.  t. 
American,  etc.,  Co.,  56  Fed.  400.  holding  assignment  of  patent  In 
name  of  corporation  signed  by  "A.  B..  Treasurer,"  and  duly  recorded, 
to  be  prima  facie  valid;  City  of  Lincoln  v.  Sun,  etc.,  Co..  S9  Fed. 
760,  19  TT.  8.  App.  431,  holding  contract  for  lighting  made  by  proper 
city  officers  and  not  beyond  scope  of  city  powers  to  be  prima  fade 
valid;  Leroy,  etc..  Ry.  Co.  v.  Sidell,  66  Fed.  81.  where  company  held 
bound  on  contract  for  construction  executed  by  president  and  not 
dlsfqiproved  by  directors;  Barber,  etc.,  Go.  t.  Denvor,  72  Fed.  841. 
86  U.  S.  App.  490,  ruling  similarly  as  to  contract  for  paving,  executed 
by  proper  dty  officers;  Butier  v.  Oockrlll,  7S  Fed.  950,  86  U.  S.  A.vp. 
702,  holding  that  deed  regularly  executed  by  trustees  of  national 
bank  carried  presumption  that  it  was  executed  by  order  of  directors; 
LoulRville  Trust  Co.  v.  Railway  Co..  75  Fed.  460.  holding  that  bank 
whose  president  had  learned  that  stockholders  of  guaranteeing  coiv 
poratlon  had  repudiated  a  contract  of  guaranty,  was  charged  with 
notice  thereof;  American,  etc..  Bank  v.  First  National  Bank,  82  Fed, 
972,  48  U.  8.  App.  652.  holding  corporation  liable  upon  contract  made 
by  unauthorised  agent,  where  corporation,  with  knowledge  of  facts, 
received  benefit 

The  following  citing  cases  show  an  extensive  application  of  the 
rule  in  the  State  courts:  Bates  v.  Bank,  2  Ala.  462.  463,  where  loan 
contracted  by  agent  of  bank  was  not  repudiated  by  directors;  Ala- 
bama, etc.,  R.  R.  Co.  V.  EIdd,  29  Ala.  holding  that  appolnt- 
ment  of  agent  by  corporation  may  be  Inferred  from  adoption  by 
corporation  of  agent's  acts;  Tborington  t.  Gonld,  50  Ala.  467,  holding 
that  where  offidal  seal  of  corporation  Is  affixed  to  deed  by  proper 
officers,  It  wlU  be  presumed  that  deed  was  executed  by  authority  of 
corporation;  Arlington  v.  Railroad  Co.,  45  Ala.  487, 11  80.  8.  holding 
that  ratification  of  officer's  act  in  executing  contract  need  not  be 
alleged  in  action  upon  contiact;  Pennington  v.  Yell,  11  Ark.  228,  52 
Am.  Dec.  2C7,  applying  principle  In  holding  attorney's  actions  In 
behalf  of  client  to  be  prima  facie  authorized;  Gas  Co.  v.  San 
Francisco,  9  Cnl.  473,  holding  city  liable  upon  gas  contract  executed 
by  Its  officers;  Argenti  v.  San  Francisco,  16  CaL  270.  collecting 
authorities  and  holding  d^  liable,  upon  contracts  for  opening  streets, 
executed  by  city  council;  Pliley  v.  Railroad  Co.,  33  Cal.  191,  192, 
01  Am.  Dec.  628,  629.  sustaining  act  of  president  employing  attorney. 
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neh  act  baring  been  done  with  knowledge  of  directors  of  corpo- 
ration; Miners'  Ditch  Co.  t.  ZeUerbach,  37  Oal.  588,  99  Am.  Dec.  315, 
homing  deed  eiecuted  by  trustees  of  corporation,  with  corporate  seal 
•fflzed,  admissible  In  erldence  as  deed  of  corporation;  Crowley  t. 
Oenesee  Ulnlng  Ga.  66  GaL  277.  holding  It  unnecessary  to  sbow 
Tote  of  corporation  giving  agent  authority  to  execute  contract  from 
which  corporation  received  benefit;  Western  Union  Tel,  Co.  t. 
Byser,  2  Colo.  168.  charging  jnry  to  eltect  that  evidence  that  poles 
were  put  up  by  direction  of  person  acting  as  superintendent  of  com- 
ps2iy,  and  were  afterwards  used  by  company,  would  support  flndlng 
that  work  was  done  by  company;  West  School  District  v.  Merrills, 
12  Cons.  440.  where  act  of  school  district  In  voting  for  laying  of  a 
lax,  was  hdd  to  be  presnmptiTe  evidence  of  existence  of  legal  ob* 
Jeet;  Merchants'  Bank  t.  Central  Bank,  1  Oa.  481.  44  Am.  Dec.  660, 
holding  corporation  to  be  estopped  from  denying  anthorlty  of  agent 
to  execute  contract  from  which  It  derived  benefit;  McDougald  v 
Bellamy,  18  Ga.  432,  holding  banking  corporation  bound  by  stipu- 
lation of  Its  directors  for  redemption  of  bills;  Chicago,  etc.,  Ry.  Co. 
T.  Koleman,  18  111.  299.  68  Am.  Dec.  546,  holding  admissions  of 
president,  made  In  execution  of  his  ordinary  dntles,  to  be  evidence 
against  corporation  In  assumpsit;  Foss  t.  Chicago,  84  111.  41130,  where 
fact  that  deposits  were  made  In  certain  bank  tnm  time  to  time,  held 
to  raise  presumption  that  city  conndt  approved  such  bank  as  place 
of  deposit;  Dubuque,  etc..  College  v.  Dubuque,  13  Iowa,  561,  where 
contract  executed  by  agent  inured  to  benefit  of  corporation  and  was 
not  disaffirmed;  City  of  Davenport  v.  Insurance  Co.,  17  Iowa,  283, 
holding  Insurance  company  bound  under  policy  issued  by  agent, 
although  when  loss  occurred  company  had  received  no  notice  of 
Insurance  Issued;  Blackshire  t.  Iowa  Homestead  Ca,  39  Iowa,  628, 
holding  deed  signed  by  officers  and  sealed  with  onporate  seal  ad* 
missible  In  evidence  as  deed  of  corporation;  Warren  Insurance 
Co.,  16  Me.  450.  33  Am.  Dec.  679,  where  authority  of  agent  to  waive 
provisions  in  policy  of  Insurance  held  to  be  presumable  from  fact 
that  similar  acts  had  been  previously  sanctioned;  ElysvUle,  etc.,  Co. 
V.  Oklsko,  5  Md.  150,  holding  that  authority  of  agent  of  corporation 
to  hold  stock  In  another  corporation  may  be  presumed  from  circum- 
stances; Santa  Clara,  etc.,  Co.  t.  Meredith,  49  Md.  400,  33  Am.  B^. 
265,  affirming  act  of  president  of  corporation  In  contstcting  loan; 
Melledge  v.  Boston  Iron  Co.,  6  Onsh.  176,  61  Am.  Dec.  67,  enforcing 
note  executed  by  general  agents  of  corporation;  Detroit  Jackson, 
1  Dong.  (Mich.)  113.  holding  corporation  bound  by  act  of  officer  in 
executing  agreement  to  submit  dispute  to  arbitration;  Taymouth  v. 
Koebler.  85  Mich.  26,  holding  towashlp  liable  on  contract  for  con- 
struction of  bridge  executed  by  township  officers;  Hlrscbmaun  v. 
Railroad  Co.,  97  Mich.  896,  56  N.  W.  846,  holding  corporation  Uabls 
for  supplies  furnished  upon  order  of  regularly  appointed  agent 
Other  State  cases  following  the  rale  are:  Boblna  t.  Bmbry,  ] 
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flnedes  &  M.  Gta.  270,  where  stockholders  of  corporation  held  bound 
by  act  of  directors  In  maklnjf  assignment  of  which  they  had  knowl- 
edge; Edwards  t.  Thomas,  66  Mo.  483,  holding  valid  an  Indorsement 
made  by  cashier,  npon  proof  that  corporation  had  recognised  pre- 
riovM  similar  acte;  Despatch  Line,  etc.,  Bellamy,  etc..  Go.,  IS 
K.  H.  287,  87  Am.  Dec.  218,  sufltalidng  mor^iage  executed  by  officer 
and  acquiesced  In  by  directors  of  corporation;  Flint  Clinton  Oo.. 
12  N.  H.  484,  holding  valid  an  assignment  executed  by  treasnrer  of 
corporation;  Hllllard  t.  Goold,  34  N.  H.  238.  66  Am.  Dec.  767,  hold- 
ing that  act  of  president  In  posting  rates  of  fare,  Implied  authority 
from  corporation  and  conductor  was  not  liable  for  ejecting  person 
refusing  to  pay  such  fare;  Goodwin  t.  Union  Screw  Co.,  84  N.  H.  R80, 
boldtng  company  liable  npon  contract  for  work  and  labor  entered 
Into  by  general  managera;  Nicholas  t.  OllTer,  86  N.  H.  22^  holding 
authority  of  asBlst&nt  secretary  to  indorse  paper  to  be  Inferable 
from  rallflcatlon  of  i«lor  similar  acts  by  directors;  Peteraborougb* 
etc.,  R.  R.  Oo.  T.  Nashua,  etc.,  R.  R.  Oo.,  69  N.  H.  389,  holding  corpo- 
ration estopped  from  denying  validity  of  lease  executed  by  officers, 
where  corporation  accepted  benefits  arising  under  lease;  Leggett  v. 
New  Jersey,  etc..  Oo.,  1  N.  J.  Bq.  553,  558,  23  Am.  Dec.  734.  T38k 
holding,  however,  mortgage  executed  by  president  and  secretary  of 
bank  under  corporate  seal  to  be  only  prima  fade  valid,  and  showing 
that  It  was  executed  without  concurrence  of  directors,  renders  It 
Told;  Wood  V.  Auburn,  etc.,  R.  R.  Oo.,  8  N.  T.  167.  where  agreement 
by  president  of  corporation  to  submit  dispute  to  arbitration,  held 
binding  upon  corporation  where  acquiescence  In  similar  acts  shown; 
Ourtls  V.  Leavitt,  15  N.  T.  194.  where  act  of  officers  In  effecting  loan 
held  binding  npon  bank  (but  see  dissenting  opinion,  p.  270,  citing 
principal  case  in  d^lng  power  of  bank  to  execute  contract  In 
qaostlott);  Feteraon  v.  New  Tork,  17  N.  T.  4BS,  holding  act  of  offlcors 
In  authorising  drawing  of  plans  binding  upon  dty  when  ^proved 
1^  council;  Olcott  v.  Ranroad  Oo.,  27  N.  T.  568. 84  Am.  Dec.  304. 
holding  corporation  liable  upon  promissory  notes  given  by  president 
In  payment  of  purchase  price  of  rolling  stock;  PhlUlps  v.  Oampbell. 
48  N.  T.  272,  affirming  sale  made  by  treasurer  of  corporation; 
Trustees  v.  McKetchnle.  90  N.  Y.  S2d,  holding  corporation  bound 
under  mortgage  executed  by  president  and  sealed  with  corporate 
seal;  Donghorty  v.  Hunter.  64  Pa.  St  882,  holding  debt  due  corpo- 
ration tfxtlnguished  by  note  takeo  by  president  in  *'  full  satisfaction 
of  debt;**  Townsend  v.  Mclver,  2  S.  0.  44.  affirming  transfer  of  stock 
made  by  president  upon  showing  custom;  Memphis  v.  Memphis  Gas 
Co.,  9  Helsk.  642,  holding  dty  liable  on  contract  to  purchase  cor- 
porate stock  executed  by  mayor  and  acquiesced  In  1^  counclL  As  * 
discussing  the  general  subject,  see  also  notes  In  8  Am.  Dee.  718*  9 
Am.  Dec.  119,  19  Am.  Dec.  66. 

(Mted  approvingly,  but  without  particular  application  of  role,  tat 
JBelma.  etc«  R.  R.  Oo.  t.  Tipton.  6  Ala.  804. 38  Am.  Dec.  858,  dlscoaa' 
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Ing  general  snbject  of  preanmptionB;  HoUeman  t.  De  TXjaa,  61  Ala. 
101;  SavlttgB  Bank  t.  Darls.  8  Conn.  202;  Bryan  t.  Walton,  14  Ga. 
192;  State  t.  Louisiana  Bank,  20  La.  Ann.  474;  Neimm  ▼.  Baton,  M 
N.  T.  415. 

DlBtlngnlshed  In  People's  Bank  t.  8t  Antlu»i7*B  Chnrch,  108 
N.  Y.  628,  17  N.  B.  410.  where  act  of  presldoit  In  contracting  loan 
was  held  Told,  as  being  an  act  which  imder  charter  conld  be  done 
only  by  corporate  vote;  Thew  v.  Porcelain  Oo.,  5  S.  0.  ^1,  denying 
power  of  president  to  confess  judgment  so  as  to  bind  corporation; 
Tsham  t.  Bennington  Iron  Oo.,  10  Yt  2S1,  under  statute  providing 
thflt  private  corporations  mtgh£  by  vote  authorize  president  to  con- 
vey laud  and  as  holding  void  a  deed  executed  by  preeldent  with- 
out  such  authorisation;  Pennsylvania,  etc.,  Oo.  t.  Board  of  Educa- 
tion, 20  W.  Ya.  366,  where  contract  In  qnesUon  was  ultra  Tires. 

Presnmptlons. —  Acceptance  of  a  cashier's  bond  may  be  presumed 
the  facts  that  the  person  acted  as  cashlw  and  was  recognized 
as  such  by  the  dlrecton  of  the  bank  and  that  tiie  bond  reqalred  aa 
a  condition  precedoit  to  his  so  acting  was  actually  among  title  cw^ 
porate  documents,  pp.  70,  82. 

The  principle  Involved  in  this  ruling  has  also  been  applied  in 
numerous  cases:  Broome  v.  United  States,  16  How.  166,  14  L.  641, 
where  estate  of  surety  upon  collector's  bond  held  to  be  boand* 
although  bond  not  actually  approved  by  comptroller  of  treasury 
until  after  surety's  death;  Davis  t.  Gray,  16  WaU.  217,  21  L.  462, 
holding  where  receiver  Is  empowered  by  court  to  sue  and  a  bill 
is  actually  filed  In  such  a  suit,  it  will  be  presumed  to  have  been 
filed  by  the  receiver;  Jones  v.  United  States,  18  Wall.  663,  21  L.  868, 
but  holding  sureties  upon  postmaster's  bond  not  discharged  because 
government,  knowing  of  postmaster's  defalcation,  allowed  him  to 
retain  ofllce;  Steam  Engine  Oo.  v.  Hubbard,  101  U.  S.  192.  28  L.  788, 
holding  president  of  corporation  bound  by  statute  to  performance 
of  certain  duties  not  exempt  because  of  Irregularity  In  electhm,  If; 
In  tact;  he  acted  as  president;  Baltimore,  ete.,  B.  B.  Oo.  t.  Ghurch, 
187  V.  S.  672,  34  L.  786, 11  S.  Ot  188,  sustaining  power  of  corpora- 
tion to  sue  where  It  had  long  acted  as  corporation,  although  under 
a  defective  certificate  of  Incorporation;  Knox  County  v.  Bank.  147  U. 
S.  07,  37  L.  96. 13  S.  Ct  270.  holding  where  an  election  Is  held  which 
can  be  held  only  after  due  notice,  proof  of  the  election  carries  pre- 
sumption of  notice;  Noflre  t.  United  States,  164  T7.  S.  660,  41  L.  680, 
17  8.  Gt  218,  holding  fact  tiiat  marriage  license  was  regular^  Issned 
carries  presumption  that  all  statutory  prerequisites  have  been  ob- 
served; Atlas  Bank  v.  F.  B.  Gardner  Oo.,  8  BIss.  643.  F.  0. 636,  wbm 
person  acting  as  president  of  bank  was  held  to  be  such  de  facto, 
although  Insolvent  and  acting  contrary  to  statute  requiring  officers 
to  be  stockholders;  McCIaskey  v.  Barr,  47  Fed.  169,  holding  that 
where  record  of  will  has  been  ordered  made  and  every  act  done 
ezc^t  writing  record,  it  will  be  considered  as  recorded. 
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The  State  cases  applying  this  rnle  are:  Mcdnte  t.  Ooldongb,  6 
Ala.  72,  applying  role  wbwe  official  bond  of  sherltt,  altbongb  not 
formally  approved,  had  been  flied  and  sheriff  had  for  long  period 
executed  dntles  of  o£Bce;  Bx  parte  Mitchell,  39  Ala.  447,  holding  that 
right  of  exemption  from  military  service  In  Confederate  army  on 
gronnd  that  person  was  bonded  agriculturist  was  presumable  from 
fact  that  bond  was  filed  with  government  and  not  dis^tprored; 
Woodall  T.  Oden,  62  Ala.  128,  holding  that  where  statute  provides 
for  acceptance  of  bond  ^thln  certain  time,  filing  of  bond  and  failure 
to  disapprove  It  carry  presumption  of  acceptance;  Qnlmby  v.  Boyd, 
8  Colo.  206,  6  Pac.  469,  holding  Issuance  of  commission  to  public 
officer  Is  conclusive  evidence  that  all  prerequisites  have  been  ob- 
served; Greeley  v.  Hamman,  17  Colo.  33,  28  Pac.  461,  holding  that 
records  of  proceedings  of  special  meeting  showing  that  business 
was  transacted  for  which  meeting  called,  and  that  all  members  of 
council  were  present,  are  presumptive  evidence  of  regularity  of  call; 
Pickering  v.  Day,  2  Del.  Gh.  382;  &  0.,  8  Del.  Oh.  295,  ruling  simi- 
larly where  collector  of  revenue  allowed  to  perform  duties  without 
formal  approval  of  official  bond  as  provided  In  statute;  State  v. 
Fredertclis,  8  Iowa.  558,  where  school  fund  commission  filed  bond 
and  entered  upon  duties  but  bond  was  never  approved;  State  ex  rel. 
T.  Commissioners,  42  Kan.  646,  22  Pac.  724,  refusing  to  dedare  elec- 
tion void  because  of  mere  failure  of  county  clerk  to  properly  sign 
resolution  of  county  board  calling  election;  Graves  v.  Bank,  10  Bush. 
27,  10  Am.  Bep.  51.  and  Badger  v.  Bank,  26  He.  486,  both  involving 
facts  Identical  with  those  in  principal  case;  Amherst  Bank  v.  Boot, 
2  Met  534,  holding  sureties  on  cashier's  bond  liable,  although  bond 
never  formally  accepted  by  directors,  tbey  having  merely  expressed 
themselves  as  satisfied  with  it;  Howes  v.  Maxwell,  167  Mass.  8^. 
82  N.  B.  1S3,  ruling  similarly  respecting  bond  required  from  person 
licensed  to  sell  liquor;  People  v.  Johr,  22  Mich.  463,  466.  holding  that 
approval  of  county  treasurer's  bond  was  presumable  from  fact  that 
he  was  allowed  to  act;  Concord  v.  Concord  Bank,  16  N.  h:  SO,  wlwre 
parol  evidence  held  admissible  to  show  appobitment  and  authority 
of  cashier;  Commercial  Bank  v.  Kortwrlght,  22  Wend.  364,  34  Am. 
Dec.  324,  holding  bank  bound  by  transfer  of  stock  by  cashier  per- 
mitted to  act  as  such  under  irregular  appointment;  Board  of  Super- 
visors V.  Otis,  62  N.  Y.  95,  but  holding  sureties  upon  official  bond 
not  discharged  by  reason  of  neglect  of  board  of  supervisors  to  dis- 
miss officer  after  default;  Prlngle  v.  Woolworth,  90  N.  T.  610,  hold- 
ing where  foreign  corporation  has  been  allowed  to  do  tnislnees  in 
State  tor  long  period  It  will  be  presumed  that  stipulation  has  been 
filed  as  required  by  statute;  Bostwlck^v.  Van  Yoorhls,  91  K.  Y  860, 
where  sureties  on  cashier's  bond  held  liable,  although  never  notified 
of  formal  acceptance  of  bond;  McLean  v.  State,  8  Helsk.  242,  where 
bond  was  accepted  by  unauthorized  body  and  officer  was  allowed  to 
perform  duties  of  office;  Wright  v.  Leatb,  24  Tex.  28,  32.  holding 
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delivery  of  sherKTs  bond  to  proper  officer  for  approval  renders  It 
binding  and  proof  of  actual  approval  Is  unnecessary;  to  the  same 
effect  also  Is  Lyttle  t.  Cozad,  21  W.  Va.  205,  where  bond  of  special 
commlsslooer  filed  bnt  not  formally  approved.  In  Dedham  Bank  t. 
Ghlckerlng,  8  Pick.  340,  a  case  decided  while  the  prlnctpiU  case  was 
pending  Ic  the  Supreme  Court,  the  opinion  of  Marshall,  O.  J..  In 
the  Clrcnlt  Oonrt,  to  the  effect  that  acceptance  of  bond  should  be 
proved  by  the  record,  was  disregarded  and  the  same  ruling  made  as 
was  made  later  In  the  principal  case. 

Distinguished  In  Minor  v.  Bank,  1  Pet  70,  7  L.  57,  denying  right 
of  sureties  on  cashier's  bond  to  plead  in  defense  to  action  on  bond, 
that  wrongfnl  acts  complained  of  were  done  with  acquiescence  of 
directors;  National  Bank  t.  Drake,  29  Kan.  S2S,  44  Am.  B^.  654, 
holding,  In  action  to  recover  money  misappropriated  by  cashier,  rule 
that  directors  are  presumed  to  know  financial  condition  of  bank 
cannot  be  Invoked  to  uphold  wrongfnl  act  of  ofilcer. 

Corporatlona,—  Grants  and  proceedings  beneficial  to  a  corporation 
are  presume  to  be  accepted,  and  slight  acts,  which  can  be  accounted 
for  only  upon  the  supposition  of  acceptance,  are  admissible  as  pre- 
■nmptive  of  the  fact,  p.  70. 

This  rule  has  been  affirmed  and  applied  In  the  following  citing 
cases:  City  Bailway  Co.  v.  Citizens'  R.  B.  Co.,  166  U.  S.  568,  41  L. 
1118k  17  S.  Gt  657.  holding  acquiescence  of  corporation  In  city  ordi- 
nance to  be  presumed  from  fact  that  It  was  passed  for  benefit  of 
corporation,  and  at  ita  request;  Philadelphia,  etc..  R.  R.  Co.  v.  Kent, 
etc  B.  B.  Co.,  6  Houst  132,  bnt  holding  where  corporation  has  been 
chartered  to  construct  railroad,  but  does  nothing.  It  cannot  be  con- 
sidered as  a  corporation  exempt  from  attachment;  Palfrey  v.  Pauld- 
ing, 7  La.  Ann,  365,  where  acceptance  of  charter  was  presumed  from 
acts  of  officers  In  accordance  with  It;  Penobscot  Boom  Co.  v.  Lamson, 
16  Me.  230,  232,  83  Am.  Dec.  660,  661,  holding  that  acceptance  of 
franchise  to  construct  boom  In  river  may  be  presumed  from  act  of 
corporation  in  constructing  boom;  Bangor,  etc.,  B.  R.  Co.  v.  Smith,  47 
M&  46,  holding  acceptance  of  grant  of  power  to  lay  tracks,  presum- 
able from  acts  of  corporation  in  doing  so;  Society,  etc.  v.  Davis,  3 
Met  137,  where  acceptance  of  charter  by  agricultural  society  held 
to  be  presumable  from  exercise  of  corporate  powers  therein  granted; 
Commonwealth  v.  Bakeman,  105  Mass.  60,  holding  act  granting 
charter  to  be  prima  facie  evidence  of  existence  of  corporation;  Botch, 
etc.,  Go.  V.  Judd,  108  Mass.  228,  holding  acceptance  of  deed  by  coi^ 
potation  to  be  presumable  from  occupation  of  land  contemi^ted  by 
deed;  Sumrall  v.  Insurance  Co..  40  Mo.  82,  and  Insurance  Co.  v. 
Bcckmann,  47  Mo.  97,  holding  acceptance  of  amendment  to  charter 
provable  by  acts  of  officers  pursuant  to  such  amendment;  Long  v. 
JopUn.  etc,  Co..  68  Mo.  431,  432,  holding  acceptance  of  adminlstra- 
ter*!  deed  presumable  from  acts  of  parties  and  drcnmstances;  ffv^ 
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ttllzer  Co.  T.  Glnte,  112  K.  0  446,  447,  17  S.  O.  4S1,  422,  holding  that 
resolution  declaring  Intention  to  do  acts  contemplated  by  charter 
v&s  eTldence  of  its  acceptance;  Bank  t.  Lamber  C!a.  32  W.  Va.  862, 
B  8.  B.  244,  8  L.  B.  A.  686.  afflrmfng  deed  of  land.  See,  also,  the 
Taluable  note  on  Oils  subject  In  D8  Am.  Dec  466.  Cited,  arguendo, 
in  Charles  RlTor  Bridge  Co.  t.  Warren  Bridge  Ca,  7  Pick.  470;  State 
.T.  Newark,  etc.,  R.  R.  Co.,  34  N.  J.  L.  305;  Commonwealth  ex  rel.  t. 
CuUen,  13  Pa.  St  140.  53  Am.  Dec.  454. 

CorporationB.—  Grant  of  a  charter  may  be  presumed  from  lapse  of 

time,  accompanied  by  the  continued  exercise  of  corporate  powers 
which  presuppose  the  existence  of  a  charter,  p.  71. 

Cited  and  rule  applied  in  Blackburn  t.  Selma,  etc.,  R.  R.  Co., 
2  FUpp.  629,  631,  F.  C.  1,467,  holding  corporation,  acting  as  such, 
estopped  to  deny  Its  legal  existence  when  sued  on  its  contracts; 
Jameson  t.  People,  16  IlL  258,  63  Am.  Dec.  806.  holding  that  where 
municipal  corporation  has  been  recognized  by  acts  of  legislature 
empowering  it  to  act  inquiry  Into  original  organization  of  corpora- 
tion is  precluded;  so  also  In  Chicago,  etc.,  Ry.  Co.  t.  Commissioners, 
361  IlL  213.  37  N.  B.  1082,  26  L.  R.  A.  303;  Hammond  v.  Strauss.  53 
Md.  12,  holding  de  facto  corporation  liable  to  stockholders  on  stock 
Issued,  although  organization  never  perfected  under  charter;  Narra- 
gansett  Bank  t.  Atlantic  SUk  Co.,  3  Met  287,  288,  where  It  was 
h^  that  In  order  to  enforce  claim  against  corporation,  claimant 
need  not  allege  regular  oi^nizatlon  of  corporation;  Packard  t. 
BaHroad  Co..  168  Mass.  98,  46  N.  B.  435,  holding  mere  failure  to 
elect  officers  does  not  dissolve  corporation,  and  render  void  acts 
of  corporation  while  not  acting  in  conformity  with  charter;  Attorney- 
General  T.  Bank,  Harr.  Ch.  (Mich.)  326,  applying  principle  In  hold- 
ing that  forfeiture  of  charter  rights  cannot  be  presumed,  but  cause 
for  forfdtnre  must  be  shown  in  pleadings;  Amerlscoggin  Bridge  t. 
Bragg,  11  N.  H.  108,  where  owners  of  bridge  acted  as  corporation 
for  long  period,  and  acts  were  not  disputed;  United  States,  eto..  Co. 
T.  Schlegel.  143  N.  Y.  644,  38  N.  B.  731,  holding  corporation  estopped 
from  denying  its  corporate  existence  when  it  had  contracted  debts 
as  corporation,  although  in  violation  of  State  laws;  Sasser  t.  State, 
18  Ohio,  485,  holding  on  indictment  for  having  in  possession  coun- 
terfeit bank  bills.  State  was  not  obliged  to  prove  Incorporation  of 
bank  by  production  of  charter.  Cited  approvingly,  but  without  par^ 
tlcular  application  of  rule,  in  Woods  v.  Banks,  14  N.  H.  110. 

Corporations.—  If  a  provision  in  a  charter  or  by-law  be  directory 
merely,  a  deviation  from  It  cannot  be  taken  advantage  of  by  third 
person,  p.  81.  ^ 

Cited  and  principle  apidled  In  Woolridge  v.  McKenna,  8  Fed.  662, 
holding  titat  act  i^rescriblng  time  In  which  transcript  of  record  of 
State  court  is  to  be  filed  In  Federal  court  Is  not  mandatory,  but 
directory  only  as  mode  of  practice;  National  Bank  t.  Grenada,  41 
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IM.  M.  bolding  Btatcte  reanMns  ordinances  to  be  recorded. 
ilrectoTy  merely,  and  fallnre  to  obserre  It  does  not  Impair  validity 
of  bonds  Issued  ander  unrecorded  ordinance;  Lay  t.  Lawson.  28 
Ala.  800,  refusing  to  set  aside  administrator's  sale  because  of  failure 
of  pnrcbaser  to  give  bond  with  approTOd  security;  New  Orleans  t. 
De  St  Romes,  9  La.  Ann.  679,  580,  where  statute  prOTldlng  tliat 
dty  shall  furnish  election  commissioners  with  names  of  qualified 
voters,  held  directory  only,  and  election  not  Invalidated  by  failure 
to  do  so;  Buatis  t.  Kidder,  26  Me.  100,  coastruing  statute  requiring 
constable  to  file  bond  before  serving  writ,  and  holding  that  con- 
stable did  not  incur  penalty  where  bond  filed,  but  without  approval 
of  selectmen,  as  provided  in  statute;  Stebblns  v.  Merritt,  10  Gusb. 
82,  construing  clause  In  charter  providing  that  derk  recording  pro- 
ceedings should  be  sworn;  Oonverse  v.  Porter.  45  N.  H.  399,  holding 
acts  of  selectmen  in  locating  schoolbouse.  not  to  be  Invalidated  by 
fiallure  of  clerk  to  record  proceedings  as  provided  by  statute;  In  re 
Mohawk,  etc.,  R.  R.  Co.,  19  Wend.  143,  refusing  to  set  aside  election 
of  directors  of  corporation,  because  inspectors  not  sworn  in  form 
prescribed  by  statute;  State  ex  rel.  v.  McKee,  20  Or.  126,  2S  Pac. 
294,  applying  rule  to  statute  declaring  who  shall  act  as  s^retary 
at  meetings  of  school  directors.  Cited  approvingly,  but  without 
particular  application  of  rule,  In  Cayce  v.  Curtis,  DaU.  (Tex.)  406^ 

Dlsttngulshed  In  Driftwood,  etc.,  Co.  Commissioners,  72  Ind. 
241,  where  rule  held  Inapplicable  to  statute  prescribing  strictly  mode 
In  which  county  Is  to  provide  for  repairs  to  bridges  and  roads. 

Corporations.—  What  are  merely  directory  provisions  in  a  corv»- 
rate  charter  must  depend  uiK>n  the  sound  construction  of  the  natnm 
and  object  of  each  regulation,  and  of  public  convenience  and  appar- 
ent legislative  Intention,  p.  81. 

This  rule  has  been  applied  In  New  Orleans  v.  De  St  Bomes,  9  La. 
Ann.  579,  580,  construing  statute  providing  that  dty  shall  furnish 
Section  commls^oners  with  names  of  qualified  voters,  and  holding 
It  to  be  merely  directory;  Middle  Bridge,  etc  v.  Brooks.  18  He.  896, 
29  Am.  Dee  611,  holding  requirement  that  rates  of  toll  be  posted  in 
conspicuous  place  on  bridge,  mandatory,  and  unless  compiled  with, 
no  action  can  be  maintained  against  person  forcibly  passing  bridge; 
Hayes  v.  Hanson,  12  N.  H.  290,  construing  act  requiring  oath  of 
asserisors  to  be  filed  In  clerk's  office,  and  holding  It  to  be  directory 
only,  and  assessment  not  invalid  If  act  not  complied  with;  McGloud 
V.  Oolnmbns,  64  Ohio  St  464,  44  N.  D.  97,  constmlng  statute  pre- 
scribing method  for  advertising  for  bids  tor  dty  Improvements,  and 
holding  it  to  be  mandatory. 

Iflscellaneons  dtaUons.—  Erroneously  dted  In  dissenting  opinion, 
pnlted  States  v.  Robertson,  6  Pet  666,  8  L.  266;  Sx  parte  Christy, 
a  How.  SB%  11  L.  622.  Cited  in  United  States  t.  Potter,  27  Fed. 
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Om.  604,  on  point  that  lacbea  are  not  Imputable  to  Federal  gOTWB- 
ment  State  t.  Stebblna,  1  Stew.  307,  cites  dissenting  opinion  of 
Marshall,  O.  J.,  as  to  distinction  between  acts  of  corporation  as 
such  and  acts  of  individual  members;  and  McLure  t.  Golclongh,  17 
Ala.  92,  the  same  oplnlra  on  point  that  acceptance  is  essential  to 
comidete  delivery  of  deed.  Cited  In  dissenting  opinion,  Savings  Bank 
V.  Davis,  8  Oonn.  207,  on  point  that  directors  of  corporation,  when 
they  act,  do  so  to  corporate  capacity,  and  also  following  the  reason- 
ing of  Marshall,  0.  J.,  In  arguing  that  appointment  of  agent  to  sell 
real  property  should  be  by  deed  under  seal  (see  8  Conn.  211).  Cited 
also  in  Pickering  v.  Day,  3  Houst.  532.  95  Am.  Dec.  305.  but  not  In 
point;  Olfford  v.  Livingston,  2  Den.  305,  as  defining  corporation; 
Tracy  v.  Talmage.  14  N.  T.  191.  67  Am.  Dec.  IC^.  but  application 
donbtf uL  State  v.  Shirley,  1  Ired.  604,  refers  to  dissenting  opinion  of 
Marshall,  G.  J.,  as  arguing  tiiat  bond  should  be  formally  accepted  In 
order  to  bind  sureties.  Cited  In- dissenting  opinion,  Guthrie  v.  Im- 
brie,  12  Or.  194,  53  Am.  Bep.  340,  6  Pac.  671,  as  to  purpose  of  seal. 
Dana  v.  Baulc,  5  Watts  &  S.  246,  cites  dissenting  opinion  of  Mar- 
shall, G.  J.,  on  point  that  president  and  directors  of  corporation  are 
tgents  of  corporation. 

12  Wheat  117-129,  6  L.  B71,  WILLIAMS  v.  NOERIS. 

Appeal  and  error. —  The  written  opinion  of  a  State  court  Is  not 
part  of  the  record  and  cannot  be  examined  under  the  Judiciary  act 
to  ascertain  the  questions  decided,  p.  119. 

This  rule  has  been  applied  in  the  following  citing  cases:  Davts  t. 
Packard,  6  Pet  48,  8  L.  315,  refusing  to  consider  matters  embraced 
only  In  opinion  of  conrt;  Bector  v.  Ashley,  6  Wall.  148,  18  L.  784, 
refusing  to  take  cognizance  of  jurisdictional  facta  which  appeared 
only  in  opinion;  Olbson  v.  Chontean,  8  Wall.  317,  19  L.  318,  apply* 
Ing  principle  In  denying  Jurisdiction  where  Jurisdictional  facts  ap- 
peared only  in  argument  of  counsel;  Moore  v.  MlsslBSlppl.  21  Wall. 
6S9;  22  I*.  654,  refndng  to  examine  opinion  to  determine  whether 
1  alidlty  of  State  law  was  disputed  on  ground  that  It  Impaired  obli- 
gation of  contract  See  also  the  dissenting  opinion  In  Insurance 
Co.  T.  Boon,  95  U.  S.  140,  24  L.  402,  majority  holding  that  where 
issues  are  tried  by  court  Its  findings  constitute  part  of  record. 
Cited  approvingly,  but  without  particular  application  of  the  rule, 
in  Fleming  v.  Clark,  12  Allen,  198;  Bryan  v.  Bates,  12  Allen,  200. 

Distinguished  in  Gross  v.  United  States  Mortgage  Co.,  108  U.  8. 
484,  27  L.  707,  2  S.  Ot  944,  where  State  stetute  provided  that  opln- 
Ions  of  Supreme  Court  should  constttnto  part  of  record.  Dicta  In 
Mnrdock  v.  Memphis,  20  Wall.  638.  22  h.  448,  and  ITnlted  States  v. 
Taylor.  147  U.  S.  700.  87  L.  337.  13  &  Ot  481.  show  a  tendency 
towards  a  modification  of  the  rule  In  those  cases  where  opinions  of 
the  lower  conrt  are  required  to  be  Incorporated  In  the  transcript 
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Appeal  and  ecror.—  An  order  made  by  a  State  court  after  removal 
of  record  writ  of  error,  not  made  by  way  of  amendmwit,  but 
IntFodndng  new  matter,  la  not  part  of  fiie  record,  p.  ISl. 

Cited  and  principle  applied  In  Snydam  v.  WlUlamson.  20  How.  440, 
15  L.  983,  holding  statement  of  case  by  Judge  of  State  court  not 
admissible  as  part  of  record  upon  writ  of  error;  Snell  t.  Dwight, 
121  Mass.  349,  350,  wbere  State  court  recognized  tbe  mle  in  refusing 
to  order  amendment  of  record  after  final  decree,  in  order  that  Juris- 
dictional facts  might  appear  therein  upon  writ  of  error  from  United 
States  Supreme  Oonrt 

Appeal  and  error.—  In  order  to  give  the  Supreme  Court  Jurisdic- 
tion on  appeal  or  error,  It  mnst  appear  by  the  record  that  one  of  the 
apeclfle  questions  described  In  ,Uie  Jndldary  act  necessarily  arose 
and  waa  determined  adrersely  to  the  right  claimed  onder  the  Con- 
stitution, or  some  law  or  treaty  of  the  United  States,  p.  125. 

This  principle  has  been  affirmed  and  applied  by  the  following 
citing  cases:  Wilison  t.  Blackbird  Creek  Marsh  Co.,  2  Pet  261.  7 
L.  414,  asserting  Jurisdiction,  where  record  showed  that  right  of 
State  to  authorize  construction  of  dam  across  navigable  river  was 
disputed  on  ground  that  it  conflicted  with  commerce  power  of  con- 
gress; Satterlee  v.  Slatthewson,  2  Pet  409,  7  L.  468,  where  record 
presented  question  as  to  whether  State  law  impaired  obligation  of 
contracts;  Harris  v.  Dennle.  3  Pet  302,  7  L.  687,  where  State  court 
asserted  right  of  State  officer  to  attach  goods  of  Importer  In  hands 
of  revenue  officers,  previous  to  entry;  Craig  v.  Missouri,  4  Pet  429, 
7  It.  010,  where  validity  of  State  law  was  disputed  on  ground  that 
It  provided  for  emission  of  "  bills  of  credit;  "  Crowell  v.  Bandell,  10 
Pet  395,  S96,  9  L.  468,  469,  denying  Jurisdiction  where  decision  of 
court  involved  no  oonstnieti<m  of  Federal  Constitution  or  laws;  Scott 
V.  Jones,  5  How.  374,  376,  12  L.  196,  107.  denying  Jurisdiction,  how* 
ever,  on  other  grounds;  Smith  v.  Adslt  16  Wall.  189,  21  L.  311, 
refusing  to  review  decision  of  State  court  dismissing  cause  for  want 
of  Jurisdiction,  a  Federal  question  thus  not  having  arisen  In  lower 
court;  Murdock  v.  Memphis,  20  Wall.  633,  22  L.  443.  asserting  Juris* 
diction  under  similar  act  of  1867,  where  it  appeared  that  titie  ot 
United  States  was  drawn  in  question;  McCnllon^  v.  Virginia,  172 
U.  S.  lis,  asserting  Jurisdiction  irtiere  ditfeated  party  had  alleged 
an  lmi»alrment  of  obligation  of  contract;  opinion  of  Judge  Davis, 
44  Me.  692,  holding  that  If  State  court  upon  claim  of  colored  person 
to  be  admitted  to  privileges  granted  by  State  Constitution,  sustain 
such  claim,  case  is  not  within  Federal  appellate  Jurisdiction;  State 
V.  Batchelder,  6  Minn.  237,  80  Am.  Dec.  414,  holding  where  case 
Involves  question  as  to  validity  of  Federal  patent.  Federal  court 
does  not  acquire  appellate  Jurisdiction  unless  decision  is  against 
right  claimed  nndor  such  patent;  Cooke  v.  Kmk,  62  N.  T.  108,  11 
Am.  Bep.  674,  holding  that  Jurisdiction  of  State  court  to  try  cause 
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InTolTlng  a  national  bank  Is  not  onated  by  mm  poaalUUty  ttat 
Federal  anestlona  may  arise  during  proceedings.  The  rule  la  also 
iQ^rored,  obiter*  In  die  dissenting  opinion,  Tennessee  t.  Davis,  100 

U.  8.  286,  2S  L.  66S. 

Constitutional  law^  Special  l^^slatlon  is  not  repognant  to  the 
Oonstltntlon  of  the  ITnlted  States,  p.  128. 

Olted  and  applied  In  Williamson  t.  WllUamBon,  S  Smedes  &  H. 
746,  41  Am.  Dec.  688,  afflrmlag  sale  of  intestate's  lands  made  under 
special  act  of  legislature;  Iiangdon  t.  Strong,  2  Vt  267,  holding  valid, 
•  statute  authorizing  an  administrator  in  a  particular  case,  to  con- 
rey  lands  to  creditors  in  payment  of  debts  of  estate. 

Dlstlngnished  In  Jones  t.  Perry,  10  Tet^  18,  80  Am.  Dec.  440, 
holding  special  act  anfliorl^ng  goardlan  to  sdl  laoHm  of  ward,  jndl- 
dal  In  Its  natnxe  and  void  nndw  clause  In  State  Oonstltntton  pro> 
biblting  legislature  ftom  exerclsliv  JtuUclal  i^wer. 

lilscelianeans.—  Cited  also  In  Tonng  t.  Martin,  8  Wait  367,  19  L. 
419,  as  to  bill  of  exceptions;  dissenting  opinion,  Bx  parte  Crane.  5 
Pet  202,  8  L.  97,  on  point  that  Federal  courts  daive  Jurisdiction 
solely  from  Constitution  and  acts  of  congress. 

12  Wheat.  120-184,  tt  L.  675.  MONTOOMBBY  T.  HDBNANDBZ. 

Anneal  and  errors  TJnder  the  Jndldary  act  It  Is  not  every  mls> 
construction  of  an  act  of  congress  that  can  be  re-examined;  the  de- 
cision must  liave  been  against  the  right  claimed  under  such  an 
act  P-  182. 

This  rule  has  been  vplled  In  the  following  citing  cases:  Smith  v. 
Hunter,  7  How.  743,  13  L.  886,  denying  Jurisdiction,  whrae  on  trial 
no  right  was  set  up  nndur  act  of  congress,  Stete  court  havii^  dis- 
missed bill  upon  construction  of  one  of  Ite  own  statutes;  Doe  v.  Es- 
lava.  8  How.  444,  13  L.  200,  refusing  to  review  final  decree  in  favor 
of  person  claiming  under  Spanish  grant  confirmed  by  congress; 
Dower  v.  Blcbards,  161  V.  S.  666,  38  L.  808,  14  S.  Ct  455,  ruling 
similarly  where  Judgment  of  State  court  was  upon  a  matter  of  fact 
•nly;  Whltten  v.  TomUnson,  160,  U.  8.  238.  40  L.  411,  16  S.  Gt  300^ 
dmylng  Jurisdiction  to  Issue  writ  of  error  nntU  final  Jndgmrait 
against  right  claimed.  The  following  cases  apply  the  rule  In  deny* 
Ing  Jurisdiction  where  the  right  was  not  claimed  for  the  party 
against  whom  decision  was  rendered,  but  for  a  third  person  under 
whom  he  did  not  claim;  Henderson  v.  Teimessee,  10  How.  S23,  13 
L.  489;  Hale  v.  Gaines,  22  How.  160,  16  L.  269;  Long  v.  Converse, 
01  U.  S.  113,  23  L.  236;  MlUer  v.  Bank,  106  U.  S.  644,  27  L.  290,  1  S. 
Ot  638:  OUes  v.  LltUe,  184  U.  S.  660,  88  L.  1064,  10  8.  Ot  626.  Gltfid 
approvingly,  but  without  particular  application  of  the  rule.  In  Lee 
V.  Kaufman,  3  Hughes,  133,  F.  G.  8,191. 

Limitation,  of  aeticms  —  Bond.—  Cause  of  action  for  breach  of  a 
eondltlon  In  a  marshal's  bond,  consisting  In  fftllnre  to  pay  ovw  cer^ 
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tain  nMHWja  eolleeted  In  admiralty  canse,  doM  not  acm*  until  flnal 

judgment  In  such  canse,  when  the  statute  commences  to  run,  p.  IM. 

The  principle  lUTolved  in  this  ruling  has  been  applied  In  the  fol- 
lowing citing  cases:  Hanger  t.  Abbott,  6  Wall.  542,  18  L.  948.  hold* 
Ing  that  time  during  which  courts  in  rebellious  States  were  closed 
to  loyal  citizens  was  to  be  deducted  from  time  fixed  by  statute  of 
limitations;  Devereanx  t.  BrownsTllle.  28  Fed.  761,  holding  that 
repeal  of  municipal  charter,  whereby  then  is  no  orgaidcation  to  be 
med  and  creditor  Is  disabled  from  proceeding,  will  arrest  the  statute 
of  UitaltatloDs;  In  re  WaUes,  89  Fed.  269,  holding  that  in  compntiiv 
time  under  statute  giving  priority  to  wages  for  "  labor  performed 
within  six  months  next  preceding  first  publication  of  notice 
of  proceedings  In  bankruptcy,"  period  Interreniug  between  In- 
stitution of  proceedings  mid  flnal  decree  is  to  be  disregarded; 
Uercantlle  Trust  Oo.  t.  St  Louis,  etc.,  By.  Co.,  69  Fed.  196^ 
holding  that  stay  of  execution  in  record  entry  of  Judgment; 
stays  running  of  statute  limiting  duration  of  Judgment  lien;  Brown 
T.  Herricfe,  16  Ark.  615,  but  holding  where  stetute  began  to  run 
In  lifetime  of  creditor  It  did  not  stop  at  his  death  until  administra- 
tion was  granted  on  his  estate;  Sanderson  t.  Sanderson,  17  Fla.  848, 
holding  statute  to  be  suspended  during  period  within  which  creditor 
Is  unable  to  sue  debtor's  estate;  Morrison  t.  St  Oemme,  28  Mo.  846, 
holding  that  statute  will  not  run  in  favor  of  administrator  ontll 
dalm  against  estate  Is  established  as  provided  by  statute;  Taylor 
T.  Thorn.  29  Ohio  St  674,  holding  that  allowance  by  administrator 
nt  claim  against  estate,  arrests  statute.  See  also  ^tended  note  In 
18  Am.  Dec.  871.  Olted  approvingly,  but  without  appUeation  of  the 
rule.  In  State  v.  Pratte.  8  Mo.  287,  40  Am.  Dec.  142. 

Distinguished  In  Ten  Byck  v.  Wing.  1  Mich.  68.  where  disability 
of  creditor  to  sue  was  caused  by  creditor  himself;  Treasurer  v. 
Martin,  60  Ohio  St  204.  38  N.  B.  1114,  holding  that  where  creditor 
has  frandnlently  oUowed  debtor  to  obtain  Injunction  restraining  suit, 
he  will  not  be  allowed  upon  dlssolntion  of  injunction  to  set  rach 
disability  against  plea  of  statute  of  limitations. 

Miscellaneous  citations.— Cited  In  Baker  v.  Blddle,  1  Bald.  408, 
406.  F.  O.  764.  on  point  that  Jurisdiction  of  Federal  courts  Is  con- 
fined to  enumerated  cases.  See  also  dissenting  opinion,  Bx  parte 
Grane,  6  Pet  204,  206.  8  L.  98;  Muse  v.  Arlington  Hotel  Co.,  68 
Fed.  649,  on  jH^nt  that  statute  of  limitations  can  be  suspended  onlj 
(or  causes  provided  In  the  act  Itself. 

12  Wheat  186-186^  0  L.  677,  WINN'S  HBIBS  v.  JACKSON. 

Jurisdiction.— Supreme  Court  has  not  Jurisdiction  under  the 
Jndldary  act  to  review  State  court  Judgment  remanding  canse  to 
trial  court  for  further  proceedings,  such  Judgment  not  being  flnal 
within  the  meanli^  of  the  act,  pp.  186,  186. 

Cited  and  rule  applied  In  Hart  t.  Burnett,  20  CoL  172,  denying 
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application  for  citation,  npon  Issuance  of  writ  of  error  by  vt 
FfiGcral  court,  where  Judgment  In  Snpreme  Court  In  action  of  eject- 
ment remanded  cause  for  further  proceedings.  See  also  valnable 
note  In  60  Am.  Dec.  431,  on  subject  of  final  and  Interlocutory  decrees. 
The  dtoenting  opinion  In  Ex  parte  Orane^  6  Pet  206,  8  L.  98; 
proves  the  rule  In  general  dlscasalon. 

12  Wheat  136-152,  6  I*.  577,  POSTMASTBB-GHNBEAL  T.  BABLY. 

Statutes  —  Construction  of,  Is  exclnBlvely  a  function  of  the  Judici- 
ary, and  a  mistaken  opinion  of  the  legislature  as  to  tbe  law  cannot 

bind  the  courts,,  p.  148. 

Cited  and  principle  applied  In  the  following:  United  States  t. 
Claflin,  97  V.  S.  540,  24  L.  1084,  construing  an  act  amending  an  act 
"to  prevent  smuggling;"  District  of  Columbia  v.  Hutton,  143  V.  S. 
27,  36  L.  62,  12  S.  Ct  872,  holding  act  prescribing  qualifications  of 
police  officers  In  district  to  have  been  repealed  by  later  act  providing 
permanent  form  of  government  for  district,  notwithstanding  snbse- 
qnent  recognition,  by  congress,  of  the  first  act  as  still  snbslstlng; 
Powell  V.  State.  17  Tex.  App.  361,  refusing  to  recognize  In  criminal 
proceeding,  legislative  constmction  of  term  **  Jeopardy,**  as  onployed 
In  State  Constitution. 

Statutes.—  The  legislature  may  pass  a  declaratory  statute  which, 

although  inoperative  In  the  past  may  act  in  future,  p.  148. 

Tills  principle  applied  iu  the  following  citing  cases:  Home  Mutual 
Ins.  Co.  V.  Stoclidale,  12  Feil.  Cas.  456,  denying  retroactive  effect  of 
statute  construing  a  statute  taxing  dividends  of  corporations;  United 
States  V.  The  OMo,  27  Fed.  Gas.  229,  denying  retroactive  effect  of 
act  of  eongrras  providing  for  licensing  and  enrollment  of  coasting 
vessels;  Wood  v.  Wood,  64  Ark.  178,  16  S.  W.  460,  giving  effect  to 
statute  limiting  Jurisdiction  in  matters  of  divorce  and  alimony 
{see  also  8.  C.  on  rehearing,  50  Ark.  451,  43  Am.  St  Bep.  48,  27 
S.  W.  643,  18  L.  R.  A.  160);  Bhoades  v.  Davis,  51  Mich.  311, 16  N.  W. 
662,  construing  statute  relating  to  property  rights  of  married  women; 
State  V.  Slover,  126  Mo.  664,  29  S.  W.  721,  construing  statute  regu- 
lating proceedings  In  contested  election  cases;  Farmers'  Bank  t. 
Hale,  59  N.  Y.  62,  construing  act  declaring  intention  of  leglslatnre 
wltb  regard  to  previous  act  regulating  rate  of  interest 

Bonds.—  Including  In  an  official  bond  other  things  which  an 
separable  from  the  subjects  for  which  It  may  lawfully  be  taken, 
does  not  necessarily  vitiate  It  P-  150. 

Cited  and  principle  applied  In  United  States  v.  Bradley,  10  Pet 
363,  0  L.  456,  holding  act  prescribing  form  of  paymaster's  bond 
directory  merely,  and  bond  not  void  If  in  purport  It  conforms  to  act; 
Oreathouse  v.  Dunlap,  8  McLean,  311,  F.  0.  6,742,  holding  voluntary 
bond  valid  although  surety  binds  himself  to  greater  extent  diaa 
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required  by  law;  Bates  t.  Bank,  2  Ala.  487,  holding  contract  executed 
by  bank  not  enttrely  void  because  embradng  matters  ultra  lizes; 

COeaTes  v.  Doctray,  67  Me.  123,  where  executor's  bond  held  valid 
as  common-law  bond,  although  containing  conditions  not  required 
by  statute;  State  v.  Flndley,  10  Ohio,  57,  holding  bond  of  county 
treasurer  valid  for  so  much  aa  was  prescribed  by  statute,  although 
void  as  to  residue.  Olted  approvingly,  but  without  particular  appli- 
cation of  the  rule,  in  State  v.  Bowman,  10  Ohio,  4^. 

Dlsttngnlshed  In  State  t.  Helsey,  56  Iowa,  406,  9  N.  W.  827,  hold- 
ing that  where  .bond  Is  not  required  of  pnbUc  officer,  YtAvntaxj  bond 
Is  v(rid  tor  want  of  consideration;  Fain  t.  Headerlck,  4  Oold.  8S^ 
setting  aside  award  where  no  part  of  contract  In  dispute  was  founded 
upon  legal  consideration. 

Post-offlce  department.—  The  postm  aster-general  may  take  bonds 

to  secure  the  payment  of  money  due,  or  which  may  become  due,  to 
the  general  post-office,  pp.  160,  lAL 

Cited  and  principle  applied  In  United  States  v.  Bradley,  10  Pet 
860,  0  L..4SS^  asserting  power  of  congress  to  require  paymasters  to 
file  bond  to  secure  funds  in  their  hands;  FostmastovOeneral  t.  Bice, 
Ollp.  661,  F.  G.  11,812,  In  charge  to  jury  under  facts  similar  to 
those  In  principal  case;  PoBtmaster-Genml  T.  Boeder,  4  Wash.  O.  O. 
679,  F.  G.  11,311,  holding  that  omission  of  postmaster-general  to 
sue  principal  does  not  release  surety;  State  ex  reL  v.  Augert,  127  Mo. 
464,  80  S.  W.  120,  dtlng  principal  casfe  as  instance  where  court  recog- 
nized power  as  existing  by  lapllcatlon. 

Jurisdiction.—  Under  the  act  of  March  3,  1815,  ths  Circuit  Courts 
have  Jurisdiction  of  suits  by  the  postmaster-general  upon  official 
bonds  of  postmasters,  pp.  148,  162. 

Olted  and  principle  applied  in  Dax  v.  Postmaster-<3eneral,  1  Pet. 
828,  7  L.  162,  a  similar  case;  Wetmore  t.  Bice,  1  Biss.  230;  F.  C 
17.468,  dtlng  principal  case  as  Instance  where  Supreme  Court  as- 
serted original  Jurisdiction  of  Circuit  Courts  In  suits  upon  official 
bonds;  Postmaster-General  v.  Forber,  4  Mason.  334,  F.  O.  11,308, 
asserting  Jurisdiction  over  matters  of  account  generally  between 
postmaster-general  and  deputy  postmasters;  Henry  v.  Sowles,  28 
Fed.  482,  asserting  Jurisdiction  over  suit  to  protect  money  In  hands 
of  United  States  marshaL  Cited  approvingly  In  Dundas  v.  Bowler, 
8  McLean,  206,  F.  C.  4.140,  discusdng  g^wral  subject  of  Jurisdiction. 

Statutes.—  In  construing  a  statute,  the  apparent  Intent  of  the 
legislature  Is  to  govern,  and  in  ascertaining  this  Intent,  one  part  of 
the  statute  may  be  Interpreted  by  any  other  which  may  Indicate  the 
meaning  given  by  the  legislature  itself  to  ambiguous  phrases,  p.  162. 

Cited  and  principle  applied  in  Baring  t.  Erdman,  2  Fed.  Cas.  ISI, 
Interpreting  term  "  material "  In  statute  authorizing  taking  of  ma- 
terials from  neighboring  lands  for  construction  and  repair  of  rail* 
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road:  State  t.  Oorbett,  61  Alk,  241.  82  B.  W.  690.  construliic  act 
proTlding  ponUhmait  for  prise  fishting;  Blancbard  t.  Ballroad  Oik, 
81  Mich.  ^  IS  Am.  B«p.  146k  applylos  principle  In  eonatmliig  daut 

In  deed. 

Mlsceilaneoas  citations.— Olted  In  Bank  of  United  States  t.  McSen* 
sle,  2  Brock.  401.  F.  a  027,  and  United  States  t.  Kendal,  6  Or.  a  a 
251,  F.  0.  16,S17.  as  Instance  wbere  original  jnrlBdlctlon  of  Olrcoit 
Oourt  was  sostalned  as  being  given  by  statute;  United  States  v. 
Oreen,  4  Mason.  484,  F.  O.  U,25S,  as  antborlty  for  holding  that  Olr- 
coit Court  has  Jorlsdlctlon  over  all  suits  brought  In  name  of  a  Fed- 
eral officer  under  authority  of  act  of  congress,  regardless  of  amount; 
In  re  Metzger,  17  Fed.  Gas.  234,  but  not  In  point;  United  States  t. 
Mooney,  11  Fed.  477.  on  point  that  recognition  ot  concurrent  juris* 
diction  Is  a  grant  of  It,  thou^  It  may  not  have  before  existed; 
Bishop  T.  State  ex  reL,  149  Ind.  228,  63  Am.  St  Bep.  283.  48  N.  B. 
1040,  89  Ifa  B.  A.  279.  constndng  *'  deputy  postmaster;  dlssmtlng 
opinion,  Galveston,  etc.,  By.  Co.  v.  Gonzales,  151  U.  S.  616.  88  L.  26S, 
14  S.  Ot  408,  but  application  not  apparent 

12  Wheat  163-169,  6  L.  683,  JAGKSON  T.  OHBW. 

Statutes  —  ConatruetloB.--  The  Supreme  Oourt  will  adopt  the  dfr 
dBionB  of  the  highest  court  of  a  State  settling  a  rule  ot  constnictloii 
regarding  titles  to  land,  p.  167. 

This  rule  has  been  applied  In  the  following  citing  cases:  Hender- 
son T.  Griffin,  5  Pet  165,  8  L.  80,  affirming  decision  of  State  court 
In  Its  application  of  statute  of  lues  to  a  devise;  Oreen  v.  Neal,  6 
Pet  297,  8  L.  406,  overruling  a  previous  case  upon  showing  that 
State  construction  of  statute  of  limitations  had  been  changed;  Van 
Bensselaer  v.  Kearney,  11  How.  318, 13  L.  712,  following  State  court 
in  holding  that  statute  abolishing  entails  Included  estates  tall  In 
remainder  and  vested  in  remainderman  an  estate  in  fee  simple; 
Beauregard  v.  New  Orleans,  IS  How.  602,  16  L.  472,  applying  prin- 
ciple in  holding  that  Supreme  Court  will  follow  decisions  of  State 
court  settling  Jurisdiction  of  Its  probate  courts;  Suydam  v.  Wliliam- 
Bon,  24  How.  488, 16  L.  745,  under  facts  dmllar  to  those  In  principal 
case;  Barrett  v.  Holmes,  102  U.  S.  656,  26  L.  202,  construing  State 
statute  limiting  time  for  entering  upon  State  lands;  Bondurant  v. 
Watson,  103  U.  S.  289,  26  L.  450,  enforcing  decision  of  Stete  court 
that  mortgage  Is  inoperative  as  to  third  person,  unless  property  re- 
corded; Mitchell  V.  Llpplncott,  2  Woods,  471.  F.  O.  0,665,  reviewing 
authorities,  and  following  State  court  in  holding  invalid,  under 
**  married  woman's  law,"  a  mortgage  executed  by  wife  to  secure 
husband's  debte;  Myers  v.  Beed,  9  Sawy.  187,  17  Fed.  404,  following 
State  court  in  holding  that  conveyance  to  husband  and  vrife  made 
them  tenants  by  entirety;  Barney  t.  Keokuk,  4  DilL  D98,  F.  O. 
1.032,  affirming  right  of  railway  under  State  law  to  lay  tracks  upon 
vtreete  of  dty  with  consent  of  city  authoxitleB,  regardless  of  ques- 
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tl<H)  aa  to  where  fee  to  street  rests;  Rhlnehart  t.  Harrison,  1  Bald. 
18T,  F.  C.  tUMO,  afflrmlng  role  laid  down  bj  State  coorta,  that  by 
dlrectttm  la  will  to  convwt  real  propoty  Into  money.  It  la  thereby 
made  personal  property  and  vests  In  representatlTeB  of  l^tee  upon 
his  death:  Thompson  t.  PbUUps.  1  Bald.  284.  F.  0.  18,974,  chaivlns 
jury  as  to  effect  of  State  dedaloos  construing  statute  limiting  lien 
of  Judgments;  Boyle  t.  Arledge.  Hemp.  623,  F.  O.  1,VS6,  applying 
principle  to  conatmctlon  of  statute  limiting  actions  generally  by 
nonresidents;  Derby  t.  Jacques.  1  Cliff.  438,  F.  O.  3,817,  construing 
State  statute  abolishing  writ  of  right;  Hiller  t.  Sbattuck,  1  Fllpp, 
274,  F.  G.  6,604,  following  State  statute  In  allowli^;  defendant  In 
ejectment  a  new  trial  on  payment  of  costs;  In  re  Zog.  80  Fed.  Oaa. 
MS,  holding  that  in  determining  what  were  distributable  assets  In 
bankruptcy  proceedings  under  a  national  act.  Federal  courts  would 
be  governed  by  decisions  of  courts  in  State  where  property  was 
situated;  Fidelity,  etc.,  Co.  t.  Shenandoah  Iron  Co.,  42  Fed.  376, 
following  decisions  of  State  conrte  In  declaring  unconstitutional  a 
law  glTlng  materialmen  priority  over  mortgage  bonds;  McClaskey 
T.  Barr,  ffi  Fed.  211.  adopting  State  law  relating  to  compensation 
tor  ImproTomento  on  land  made  in  good  faith;  CockrlU  t.  Woodson, 
70  Fed.  754,  following  Stete  decisions  to  effect  that  transfer  by 
husband  to  wife  created  in  her  an  equitable  eatete  in  the  land  to 
her  separate  use;  Independent  District  t.  Beard,  83  Fed.  14,  16, 
following  State  courte  In  determining  what  constitutes  special  trust; 
Bnford  V.  Kerr,  90  Fed.  514,  in  determining  nature  of  estate  taken 
by  will;  Hempstead  v.  Seed,  6  Conn.  487,  applying  principle  in  hold- 
ing certificate  of  discharge  In  Insolvency,  legally  obtained  la  one 
State,  available  as  discharge  In  any  other  State;  Mcdnre  v.  Owm, 
26  Iowa,  254^  refusing  to  follow  Federal  decMon  which  disregarded 
settled  construction  placed  by  State  courts  upon  State  statute; 
Hammoiid  v.  Coleman,  4  Mo.  App.  818,  as  instance  where  Supreme 
Court  recognized  right  of  States  to  regulate  descents;  Shirley  v. 
Sugar  Refinery,  2  Bdw.  Ch-  513,  as  Instance  where  Federal  court 
followed  rule  esteblished  by  State  courts;  Smith  v.  Power,  23  Tex. 
88,  applying  doctrine  of  stare  decisis  In  case  Involving  validity  of 
public  land  grants.  See  also  dissenting  opinion,  Williamson  v. 
Bwry,  8  How.  6B9,  12  L.  1197.  attempting  to  apply  the  role  In 
constmlng  a  private  stetnte.  Cited,  arguendo.  In  Strotber  v.  Lucas. 
12  Pet  437,  9  1147.  Referred  to  without  comment  in  Burgess  v. 
SeUgman,  107  U.  8.  34,  27  L.  365,  2  S.  Ot  22.  Cited  approvingly,  but 
without  particular  application  of  the  rule.  In  Hart  v.  Burnett,  15 
CaL  608,  605,  In  general  discussion  of  subject  of  stare  decisis. 

Distinguished  In  Marlatt  v.  SUk,  U  Pet  22,  9  L.  617,  holding  rule 
Inapplicable  to  construction  of  compact  between  tm>  Statra  regard- 
ing public  lands;  Lane  v.  Tick,  8  How.  476,  11  L.  687,  refusing  to 
follow  a  single  constmctton  of  will  under  State  statute  not  suffi- 
cienUy  acquiesced  in  to  have  become  a  rule  of  property  (but  see 
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dlssentlnf  opinion,  p.  482,  11  L.  690);  Fozcroft  t.  Hallett.  4  How. 
879,  11  I*.  W20,  whm  deddon  of  State  court  conBtrnlns  deed  hj 
mles  of  comnxm  law  not  binding  upon  Supreme  Court;  Railroad 
Oo.  V.  National  Bank.  102  U.  &  68,  26  L.  76,  refusing  to  be  boond 
b7  decisions  of  State  court  upon  question  of  general  commercial  law; 
Barber  t.  Pittsburg,  etc^  B.  B.  Co.,  166  U.  S.  99,  41  L.  933,  17  S.  Ct 
491,  where  State  decision  relied  upon  was  the  only  adjudication  upon 
point  at  Issue;  Edwards  T.  Davenport,  4  McCrary,  4S.  20  Fed.  762, 
holding  decision  of  State  court  as  to  effect  of  contract  entered  Into 
by  person  of  unsound  mind  not  to  constitute  rule  of  property,  and 
so  not  binding  upon  Federal  court;  Lanrlat  t.  Stratton,  6  Sawy.  847, 
11  Fed.  114,  declining  to  follow  single  decision  of  State  court  eri- 
dently  made  upon  misapprehension  of  statute;  Byan  t.  Staples,  76 
Fed.  727,  40  IT.  S.  App.  427,  refusing  to  be  guided  by  single  decision 
rendered  after  right  in  question  had  become  vested;  Franklin  t. 
Twogood,  25  Iowa,  533,  96  Am.  Dec.  82,  refusing  to  construe  contract 
according  to  lex  loci  contractus,  where  question  at  issue  Involyed 
application  of  common-law  rules. 

Devises  and  legacies.—  In  New  York  a  de^se  over  to  a  suftItm 
on  failure  of  Issue  Is  deemed  to  be  on  a  definite  and  not  an  Indefinite 
failure  of  Issue,  and  so  Is  good  as  an  executory  devise,  and  does  not 
create  an  estate  tail  by  ImpUcatton.  but  a  fee  simple  defeasible  by 
death  without  Issue  In  the  lifetime  of  the  survivor,  pp.  166. 167. 

This  rule  has  been  applied  In  Waring  t.  Jackson,  1  Pet  671.  7  L. 
267,  a  case  involving  the  same  state  of  facts;  Abbott  v.  Essex  Co.,  2 
Curt  134, 140,  F.  C.  11,  holding  such  to  be  the  mle  In  Massachusetts; 
Orane  v.  Oowell.  2  Curt  186,  F.  C.  3,363,  In  Bhode  Island;  Summers 
V.  Smith.  127  lU.  660.  21  N.  E.  192,  showing  appUcatlon  of  rule  in 
IllInolB.  See  also  note.  8  Am.  Dec.  844.  Cited  approvingly,  but 
without  particular  application  of  the  rule.  In  Moody  t.  Walker,  S 
Ai^  208,  discnssing  subject  of  execute^  devises;  Buss  Warn,  9 
FUl  143^  collecting  and  reviewing  cases  on  subject  of  ezeeutwy 
devises. 

Criticised  in  Chester  v.  Greer,  6  Humph.  82,  and  contrary  mle  held 
to  obtain  in  Tennessee;  to  the  same  effect  Is  Bramlet  v.  Bates^  1 
Sneed,  S74. 

13  Wheat  169-174  6  L.  689,  ABM8TB0N0  V.  LBAB. 

Wills.—  Testamentary  paper  executed  In  a  foreign  country  cannot 
be  made  the  foundation  of  a  suit  for  a  legacy  here,  until  probated  by 
a  court  of  competent  jurisdiction,  p.  176. 

This  rule  has  been  cited  and  ttie  principle  vpUed  In  the  foUowlng 
eases:  ArmstrtHic  Lear.  8  Fet  71,  8  L.  870;  where  same  canse, 
upon  coming  lator  to  Supreme  Court  was  remanded.  Mil  not  having 
alibied  that  document  In  question  was  a  valid  will  according  to  law 
oC  place  whwe  eucoted;  Tompkins  v.  TompUns,  1  Story,  668,  F.  a 
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14.t01,  hoknnf  probate  of  win  by  mroper  court  eondnslTt  upon  TaBd- 

Ity  of  win  to  paas  real  estate  iDToIved  In  action  of  ejectment;  Lane* 
don  T.  Goddard,  2  Story,  276,  F.  O.  8,060.  dlsmlsidng  bill  setting  oat 
will,  bnt  relying  for  title  upon  codicil  not  alluded  to  In  bill  as  baring 
been  proved;  Melius  v.  Thompson,  1  OllfT.  128,  F.  O.  9,406,  holding 
that  executor  deriving  antbority  solely  from  one  State  cannot  sae 
In  another,  without  appointment  in  latter;  Bartlett  t.  Rogers,  8 
Sawy.  68,  6^  F.  a  1,079,  draylng  rlfl^t  of  executor  to  maintain  suit 
to  coHect  assets  without  probate  of  will  in  State  where  suit  brought; 
Baldwin  T.  Wylle,  80  Fed.  Gas.  958,  holding  unprobated  will  made 
in  Mexico  inoperative  to  control  funds  here;  Shepherd  v.  Nabors, 
6  Ala.  637,  refusing  to  entertain  action  for  recovery  of  legacy  where 
will  not  shown  to  have  been  probated;  Moore  v.  Lewis,  21  Ala.  681, 
affirming  decree  dismissing  bill  for  recovery  of  legacy  where  foreign 
will,  though  proved  where  made,  had  not  been  proved  where  suit 
brought;  also  In  Wood  t.  Mathews,  68  Ala.  4,  6,  dismissing  bill  to 
compel  distrlbntlon  of  estate  under  rtmllar  facts;  McDanlel  t.  Fattt- 
son,  98  CaL  97,  27  Pac  653,  reversing  Judgment  vesting  title  under 
will  alibied  to  have  been  destroyed  and  never  admitted  to  probate; 
Helton  V.  Sumner.  31  Fla.  146, 12  So.  878,  21  L.  R.  A.  16,  and  n..  pro- 
bate by  proper  court  prima  facie  evidence  of  executor's  title  to  land 
under  will;  Davis  v.  Smith,  6  Ga.  296,  48  Am.  Dec  296,  denying 
UaUllty  of  administrator  to  suit  for  failure  to  defend  salt  in  Juris- 
diction where  wUl  had  not  been  probated  nor  administration  granted; 
Sneed  v.  Swing,  6  J.  J.  Marsh.  467, 22  Am.  Dec.  48;  and  Van  Oieeon 
V.  Banta,  40  N.  J.  Bq.  19,  holding  foreign  will  InoperatlTe  to  paaa 
title  unless  recorded  as  provided  by  statute;  Pettlt  v.  Black,  18  Neb. 
152.  12  N.  W.  845.  holding  will  not  admissible  as  evidence  of  Htle 
unless  probated;  Pelletreau  v.  Bathbone,  1  N.  J.  Sq.  334,  ^6,  dis- 
missing bill  filed  by  executor  under  foreign  will  In  absence  of  ex- 
press averment  that  will  had  been  probated;  Olney  v.  Angell,  B 
B.  L  204,  78  Am.  Dec  65,  dismissing  UU  for  account  of  assets  of 
estate  where  will  not  filed  for  record  as  prescribed  by  statute;  Gaose 
V.  Oause,  4  McOord,  886,  extending  rule  and  holding  will  not  ad- 
missible to  probate  If  not  made  In  conformi^  wttb  State  statute, 
although  valid  where  executed;  Bflssionary  Society  v.  Eells,  68  Vt 
611,  85  AtL  468.  denying  Jurisdiction  of  equity  to  establish  destroyed 
or  spoliated  will,  statute  having  vested  probate  courts  with  exclu- 
sive Jurisdiction  In  probate  matters.  Olted  approvingly,  but  with- 
out  particular  application  of  rule,  In  Oampbell  v.  Porter.  19St  U.  8. 
484,  40  L.  1046)  16  a  Gt  873;  Southwortb  v.  Adams,  9  Blss.  028,  4 
Fed.  8;  In  re  Foley.  80  Fed.  961;  Gwrii^s  Oase,  2  Bland  Gh.  4M; 
Bandall  t.  Hodges,  8  Bland  OL.  481,  discussing  law  rating  te 
Iffobate  generally;  Williams  t.  Saundos,  6  Gold.  78. 

Distittguished  In  Tarver  v.  Tarver,  9  Pet  170,  9  L.  98,  holding 
that  where  complainant  sets  out  In  bill  an  Instrument  puipc^rtlng  to 
be  a  fortign  will,  and  denies  its  validity  becanae  it  la  ezecnted  co»> 
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dltlonaUj,  defendant  1b  not  bound  to  proTO  probata.  Uodlited  In 
Oalnes  t.  Obew.  2  How.  646,  11  I/.  413,  boldlng  tbat  althongb  will 
must  be  proved  before  title  can  be  set  np  under  It.  equity  may  com- 
pel defendants  to  answer  toucblng  will  alleged  to  bare  been  spoli- 
ated. DIstlngulBhed  in  United  States  t.  Union  Pacific  R.  R.  Go.. 

11  Blatchf.  890.  F.  a  16,908,  under  statnte;  Melvln  v.  Lyons,  10 
Smedes  ft  Bf.  80,  holding  It  error  to  refuse  to  aditalt  copy  of  will 
duly  probated  In  another  State. 

Miscellaneous  citations —Cited  In  Brendel  t.  Charch,  82  Fed.  262, 
on  point  tbat  equity  has  jurisdiction  over  suit  to  recover  a  legacy; 
Latlne  t.  Clements,  3  Qa.  432,  on  point  that  will  properly  made  and 
solemnized  according  to  law  of  testator's  domicile  Is  sufficient  to 
pass  personal  property  In  whatever  county  it  Is  situated;  Bonatl  t. 
Welsch,  24  N.  T.  164,  on  point  that  law  of  testator's  domicile  at  tims 
of  death  controls  testamentary  disposition  of  his  property. 

12  Wheat  1T7-180.  6  L.  592,  BANKIN  v.  SOOTT. 

lieu.— A  prior  Judgment  Hen,  during  the  time  fixed  by  law  tw 
its  existence,  cannot  be  displaced  by  delay  In  execution  and  a  levy 
under  a  subseouait  judgment  lien,  p.  170. 

The  extent  to  which  this  rule  has  been  applied  it  shown  1^  ttw 
following  citing  cases:  The  N.  W.  Thomas.  1  Blss.  218,  F.  0.  10,386, 
and  The  Henrietta.  Newb.  287,  F.  0.  6,121,  holding  that  sale  of 
vessel  under  State  statnte  cannot  divest  prior  admiralty  lien;  Bock- 
um  T.  Hanna,  4  McLean,  569,  F.  0. 11,980,  holding  that  where  several 
Judgments  are  rendered  upon  the  same  day.  the  liens  tbm  created 
ore  equal,  and  sale  under  one  does  not  affect  the  others;  White  t. 
Kellw,  68  Fed.  801,  SO  U.  8.  App.  275,  citing  prlndpal  case  as  an- 
thorlty  for  holding  that  subsequent  probate  of  unregistered  wlU 
will  not  be  effective  as  against  Innocent  purchaser  from  heir;  Dud- 
ley's Case,  7  Fed.  Cas.  11S6.  holding  that  property  of  petitioner  in 
bankruptcy  Is  not  divested  until  decree  rendered  and  property  is 
subject  to  execution  until  that  time;  Darrlngton  v.  Borland,  8  Port 
35,  applying  principle  In  holding  charge  upon  property  by  will  for 
payment  ct  testator's  debts  not  defeaslUe  by  derastaTit  on  part  of 
exMDtor;  McMahan  t.  Green,  12  Ala.  74,  46  Am.  Dec.  244,  holding 
whm  h&i  has  attached  on  personal  property  whl^  Is,  during  con- 
tinuance of  lien,  removed  from  State  and  sold.  It  may  be  levied  upon 
under  alias  execution  If  again  brought  Into  State;  De  Vendell  v. 
Hamilton,  27  Ala.  165,  holding  that  lien  cannot  be  lost  or  impaired 
by  laches  In  issuing  execution,  provided  Judgment  has  not  become 
dormant;  Trapnall  v.  Richardson.  13  Ark.  S51.  58  Am.  Dec  944.  set- 
ting aside  decree  of  foreclosure  where  lanid  mor^aged  was  subject 
to  prior  Judgment  lien;  Watklns  t.  Wassdl,  15  Ark.  88,  holding  that 
Judgment  Uen  cannot  be  displaced  in  favor  of  subsequent  liens,  by 
mere  delay  In  levying  execution;  Shall  t.  Blscoe,  18  Atk.  156,  apply- 
Ini^  prlndt^e  In  holding  tbat  voidor's  lien  for  purchase  price  cannot 
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be  displaced  by  purchase  from  vendee;  Lawson  t.  Jordan,  19  Ark. 
805,  70  Am.  Dec.  601,  holding  Judgment  Hen  not  waived  bj  return  of 
proceBB  thereon  by  order  of  Judgment  creditor;  Llttlefleld  v.  NtchoJs, 
42  OaL  874,  affirming  sale  onder  mortgage  as  against  Bubseqnraitlr 
acquired  Judgment  lien;  Lick  v.  Bay,  48  OaL  90,  and  Porter  t.  Pico. 
SH  CaL  173,  holding  attachment  Uen  to  be  superior  to  subsequent 
Judgment  lien,  although  such  Judgment  wa^  obtained  before  tbe 
Judgment  In  proceedings  in  which  attachment  Issued;  Moseley  v. 
Edwards,  2  Fla.  434,  438,  holding  real  property  levied  upon  and 
sold  under  Junior  Judgment,  still  subject  to  lien  of  older  Judgment; 
KimbaU  v.  Jenkins,  11  Fla.  123.  89  Am.  Dec.  240,  holding  lien  of 
Judgment  obtained  during  lifetime  of  defendant  not  impaired  by 
his  death,  and  entitled  to  proper  rank  In  administration  of  estate: 
Forsyth  t.  Uarlrary,  Obarlt  (Ga.)  327,  enA}rcing  Judgment  lioi 
against  property  In  hands  of  vendee  of  Judgment  debtor;  Newton 
V.  Nunnally,  4  Oa.  357,  denying  right  of  plaintiff,  having  two  liens 
on  money  In  hands  of  sheriff,  to  apply  fund  to  either  Uen  at  option, 
and  holding  that  older  lieu  must  be  first  satisfied;  Harrison  t. 
McHenry,  9  Ga.  170,  52  Am.  Dec.  441,  reversing  Judgment  holding 
that  sale  under  Junior  fi.  fa.  defeated  lien  of  older  Judgment  on  same 
property;  HcNair  v.  Bateman,  27  Ga.  184,  holding  that  Hen  of  execu- 
tion issued  from  Federal  court  attaches  to  money  in  hands  of  State 
court;  Bogers  t.  Dickey,  1  Glim.  645,  41  Am.  Dec  210,  and  Whltn^ 
T.  Mghtclalm.  6  Blackf.  325,  setting  aside  execution  sale  under 
Junior  Judgment;  Hopping  v.  Bumham,  2  G.  Greene,  63,  holding  Judg- 
ment Hen  superior  to  prior  unrecorded  deed,  in  absence  of  actual 
notice;  Duvall  v.  Speed,  1  Md.  Ch.  236,  holding  Judgment  creditor 
not  bound  to  seek  payment  out  of  proceeds  of  sale  of  property  suN 
Ject  to  lien,  but  may  enforce  lien  against  property  in  hands  of  pu^ 
chaser;  Denlson  v.  Shnler,  47  Mich.  602,  41  Am.  Bep.  7S6.  11  N.  W. 
402,  giving  vendor's  liw  preference  over  mechanic's  Uen  for  r^^s 
subsequently  made  at  purchaser's  request;  Andrews  v.  Wilkes,  6 
How.  (Miss.)  665,  38  Am.  Dec.  453,  holding  that  docketing  of  Judg- 
ment first  rendered  Is  notice  to  all  Junior  Judgment  creditors  of  Uen 
created  by  older  Judgment;  Fonte  v.  CampbeU,  7  How.  (Miss.)  383, 
holding  that  stay  of  execution  which  expires  before  recovery  of 
subsequent  Judgment  against  same  defendant  does  not  impair  Uen 
of  older  Judgment;  Halyburton  v.  Greenlee.  72  K.  O.  820,  holding 
that  purchaser  under  Junior  Judgment  buys  only  an  equity  of  re- 
demption and  gets  legal  title  only  upon  satisfying  prior  Uens.  The 
dissenting  opinion  in  Bank  t.  Anderaon,  14  Iowa,  660,  cites  the  prin- 
cipal case  upon  this  point  In  disputing  the  majority,  holding  that 
second  mortgagee  has  superior  equity  over  assignee  of  first  mortgage^ 
which  has  been  satisfied  by  payment  to  wrong  party.  Cited,  argu- 
endo, in  The  AUda,  Abb.  Adm.  172,  F.  G.  109;  Love  T.  Willlam% 
4  Fla.  136;  Sellers  v.  CJorwIn,  6  Ohio,  403,  24  Am.  Dec.  804;  Wells, 
Fargo  &  Go.  t.  Smith,  2  Utah.  SO.  See  also  dlssaitlng  opliUon.  Ex 
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parte  ObrlBtr,  8  How.  882,  U  L.  622,  where  mle  la  wnmred  tn 
general  dlscnssion. 

Dlatlogulsbed  in  Thompaon  v.  Fhllllpa,  1  Bakt  278.  281,  284,  28B, 
F.  C.  13,974,  adoptin?  mle  as  settled  hj  coorts  of  State,  and  holding 
that  sale  by  sheriff  under  judgment  passed  title  to  purchaser  dis- 
charged from  prior  Judgment;  Branch  Bank  t.  Bronghton,  IS  Ala. 
132;  Lancaster  v.  Jordan,  78  Ala.  199,  and  Caldwell  t.  Houser,  lp8 
Ala.  129.  19  So.  797.  under  statute;  Scrivener  t.  Dletz,  68  CaL  4.  8 
Pac.  611.  allowing  holder  of  attachment  lien  to  show  facts  rendering 
his  lien  superior  to  lien  of  prior  mortgage;  Coombs  t.  Jordan,  8 
Bland  Oh.  828.  824,  22  Am.  Dee.  270, 271,  and  Oape  Sable  Oo.'s  Case, 
3  Bland  Ch.  655.  holding  that  where  lien  Is  barred  by  lapse  of  time 
under  statute,  it  cannot  be  revived  so  as  to  defeat  Intermediate  Hen; 
Gould  V.  Luckett  47  Miss.  114,  holding  that  lien  of.  Judgment  ren- 
dered against  husband  cannot  defeat  widow's  right  of  dower. 
Criticised  In  Presbyterian  Corporation  v.  Wallace,  3  Bawle.  iSS, 
holding  mle  inapplicable  under  settled  practice  In  Pennsylvania. 

Miscellaneous  citations.— Cited  in  Ifansony  t.  Bank,  4  Ala. 
on  point  that  judgment  creates  lien  upon  lands  of  debtor;  Landes 
T.  Perkins,  12  Mo.  261,  as  liutance  where  execution  Issued  on  prc^ 
er^  of  estate  of  deceased  judgment  debtor. 

12  Wheat  180-183,  6  L.  594.  UNITED  STATES  v.  TILLOTSON. 

Practice.—  Where  a  fact  necessary  to  a  defense  is  controverted,  it 
Is  error  to  direct  the  jury  that  the  matters  produced  In  evidence  are 
sufficient  to  bar  an  action,  and  that  they  ought  to  find  for  the  re- 
fendaut,  p.  183. 

Cited  and  principle  applied  In  State  v.  Van  Winkle.  6  Nev.  352, 
holding  It  to  be  error  to  charge  jury  tn  a  criminal  cause  that  "  cir- 
cumstantial evidence  is  more  satisfactory  than  the  testimony  of  a 
single  individual  who  swears  he  has  seen  an  act  committed;"  Adams 

Smith,  19  Nev.  271,  9  Fac  841.  dtlng  principal  case  on  point  that 
where  facts  are  not  controverted  It  Is  not  error  to  take  them  from, 
consideration  of  Jury.  Cited  approvingly,  but  without  particular 
application  of  the  mle.  In  Robinson  v.  Schly,  6  Oa.  525,  condemning 
practice  in  courts  of  assuming  any  fact  to  be  established  by  proof  in 
charge  to  Jury. 

Miscellaneons  citations.— Brroneously  dted  in  Smith  v.  Winston, 
2  How.  (Miss.)  600,  and  Wiggins  v.  McOimpsey,  18  Smedes  &  M. 
841.  Daiden  t.  Lines,  2  Fla.  675,  cites  princii^  case  as  instance 
where  Supreme  Court  rendered  an  opinion  upon  an  agreed  case,  but 
refused  to  follow  the  practice  in  an  equity  cause  entered  in  court 
below  by  consent  of  parties  (but  see  dissenting  opinion,  2  Fia.  586). 

12  Wheat  188-198,  THORNTON  v.  WYNN. 

Bills  and  notes.—  An  indorsw  not  duly  notified  of  dishonor  who, 
knowing  this,  promises  to  pay  note,  waives  demand  and  notice; 
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othcrwlfle  If  acknowledgment  of  UabUity  be  made  In  Ignoraiiiin  oC 
fact  that  demand  bad  not  been  made,  pp.  188,  188. 

This  rnle  has  been  applied  In  the  following  dtlng  cases:  B^nolda 
Y.  Douglas,  12  Pet  505,  9  L.  1174,  bvt  holding  that  promise  by 
guarantor  to  pay  note  qualified  with  condition  which  was  not  ac- 
*  cepted  does  not  amount  to  such  waiver;  Hyde  t.  Stone,  20  How. 
176,  15  L.  876,  holding  that  Insertion  of  bill  amongst  debts  of  In- 
solvent  npon  his  schedule  Is  evidence  of  liability  to  pay,  which 
should  go  to  Jury;  Slgersou  t.  Mathews,  20  How.  GOO,  15  L.  991,  deny- 
ing right  of  indorser  to  set  up  want  of  demand  and  notice  npon 
proof  that  after  maturity  he  promised  to  pay  note,  knowing  it  had 
not  been  prmented  for  payment;  Bank  t.  Johnson,  9  Ala.  624,  hold- 
ing that  where  creditor  extends  time  of  payment  and  surety,  with 
knowledge  of  fact,  agrees  to  waive  his  rights,  he  Is  liable  to  salt  for 
payment  without  proof  of  consideration  for  waiver;  Boiling  v. 
McKenzle,  89  Ala.  475,  7  So.  659,  under  facts  similar  to  those  in 
principal  case;  Hazard  v.  White,  26  Ark.  150,  holding  parol  evidence 
admissible  to  show  waiver  at  time  of  indorsement;  State 
Ghnrchlll,  48  Ark.  445,  S  S.  W.  ?61.  applying  principle  in  holding  that 
surety  on  bond  does  not  waive  objection  to  alteration  of  bond  nnless 
he  have  knowledge  of  all  material  facts;  Breed  v.  HlUhouse,  7 
Conn.  528,  holding  demand  and  notice  unnecessary  where  guaranty 
Is  absolute;  Gamp  v.  Bates,  11  Oonn.  494,  holding  in  action  on  note 
that  plaintiff,  although  he  has  alleged  demand  and  notice,  need  not 
prove  it  If  he  proves  waiver;  Lockwood  v.  Crawford,  18  Conn.  374, 
holding  that  waiver  will  not  be  presumed  without  satisfactory  proof 
of  facts;  Whltaker  t.  Morrison,  1  Fla.  84,  44  Am.  Dec  632,  holding 
waiver  to  be  presumable  from  part  payment  of  note  by  Indorser; 
Spann  v.  Baltzell,  1  Fla.  326,  46  Am.  Dec.  866,  holding  promise  to 
pay  after  notice  receivable  as  evidence  of  notice;  Oove  t.  Vlnlng,  7 
Met  214,  39  Am.  Dec.  772,  holding  demand  and  notice  waived  where 
indorser  promised  to  pay  knowing  ib^t  presentment  had  been  at- 
tempted during  maker's  absence;  Wilson  v.  Huston,  13  Mo.  149,  53 
Am.  Dec.  141,  holding  waiver  of  demand  and  notice  to  be  Inferable 
from  actions  of  Indorser  having  knowledge  of  facts;  Jaccard  v.  An- 
derson. 87  Mo.  101,  but  holding  that  waiver  of  notice  does  not  Imply 
waiver  of  demand;  Salisbury  v.  Benick,  44  Mo.  S60,  holding  proper  a 
charge  to  Jury  that  promise  to  pay  after  maturity,  with  knowledge 
of  failnre  to  demand  payment  Axes  liability  of  Indorser;  Bank  v. 
Colcord,  15  N.  H.  125,  41  Am.  Dec.  689,  holding  where  surety  has 
paid  interest  in  advance  upon  note,  it  Is  evidence  of  his  assent  to 
extension  of  time;  Barkalow  v.  Johnson,  18  N.  J.  L.  400,  holding 
Indorser  entitled  to  strict  notice  unless  such  notice  has  been  clearly 
and  unconditionally  waived;  Bank  v.  Southard,  17  N.  J.  L.  474,  85 
Am.  Dec.  522,  holding  void  an  indorser's  promise  to  pay  note  after 
mctnrlty,  made  without  knowledge  of  his  discharge  by  reason  of 
tkUnre  to  demand  payment:  Bank  t.  Baldwin,  17  N.  J.  L.  496,  hold- 
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lug  Indoraer  entitled  to  notice  of  presentment  and  demand,  althongh 
at  time  of  Indorsement  be  knew  of  InsolTency  of  maker;  Tebbetts  t. 
Dowd,  23  Wend.  384,  401.  holding  evidence  admissible  to  abow 
promise  br  Indorser  after  maturity  to  pay  note  and  statement  that 
he  knew  note  had  been  dishonored;  Olaaer  t.  Rounds,  16  B.  I.  237. 
14  AtL  864.  holding  that,  in  order  to  charge  indorser  upon  such 
promise,  it  must  be  afflrmatlTely  alleged  that  he  knew  of  failure  to 
demand  payment;  Ford  t.  Dallam,  3  Cold.  7^  holding  It  error  to 
charge  jnry  that,  waiver  might  be  Inferred  to)m  nnqnallflcd  ac- 
knowledgment of  debt;  Williams  v.  Bank.  9  Helsk.  445,  holding 
indorser  liable  where  he  promised  absolutely  to  pay  after  expressing 
doubt  as  to  his  legal  liability  to  do  so;  Bogart  v.  McGlung.  11  Helsk. 
119,  27  Am.  Rep.  741.  reviewing  antborltles  and  holding  mere  ac- 
knowledgment of  liability  made  with  knowledge  of  facts  sufficient 
to  charge  indorser;  Schlerl  v.  BaHmel,  75  Wis.  74,  43  N.  W.  726,  hold- 
ing burden  of  proof  to  be  on  person  relying  upon  promise  to  show 
that  It  was  made  with  knowledge  of  material  facta.  See  ^so  notes 
on  this  subject  In  1  Am.  Dec.  99,  8  Am.  Dec.  804,  80S,  11  Am.  Dec. 
682.  Cited  approvingly,  but  without  particular  ajipUcatlon  of  mle. 
In  Meyer  v.  Hlbsher,  47  N.  Y.  272.  * 

Distinguished  In  Shirley  v.  Fellows,  9  Port  302.  under  facts;  Rlt- 
tenhoQse  v.  Kemp.  37  Ind.  261,  holding  surety  on  note  discharged 
by  extension  of  time  given  to  prjndpal  vrlthont  his  knowledge. 

Sales.— Breach  of  warranty  without  an  offer  to  return  the  prop- 
erty and  rescind  the  contract,  is  not  a  defense  to  an  action  on  a  note 
given  for  the  purchase-price,  p.  19S. 

OLUA  and  principle  applied  In  the  following  cases:  Btmlnger  v. 
Drew,. 4  McLean,  898,  804,  F.  O.  4.416,  denying  right  of  Indorsw  of 
note  to  set  up  partial  failure  of  consideration  as  defense  to  action 
on  note;  McMillion  v.  Pigg,  3  Stew.  167,  denying  Jurisdiction  of 
equity  to  enjoin  ezecntlon  of  Judgment  in  such  case;  Pulsifer  v. 
Hotchkiss,  12  Conn.  240,  denying  right  of  maker  of  note  to  defend 
upon  ground  of  partial  failure  of  consideration,  where  damage  sus- 
tained by  such  failure  is  unliquidated;  Pottle  v.  Thomas.  12  Conn. 
574,  denying  right  of  maker  to  so  d^end  tn  action  on  note  given 
conditionally  when  he  himself  had  not  compiled  with  conditioi)s; 
Marsh  v.  Low.  56  Ind.  274,  denying  right  of  acceptor  of  bill  to  so 
defend  against  action  by  payee;  Gillespie  v.  Torrance,  2S  N.  T.  310, 
82  Am.  Dec.  358,  denying  right  of  accommodation  indorser  to  avail 
himself  of  breach  of  warranty  by  way  of  counterclaim;  Yaughan  v. 
Porter,  16  Vt  271,  holding,  in  action  for  price  of  patent  right,  that 
evidence  was  Inadmissible  to  reduce  damages  by  showing  worthless- 
ness  of  patent  Cited  approvingly  In  discussion  obiter  In  Duff  v. 
Ivy.  8  Stew.  144;  Kellogg  Denslow,  14  OOnn.  424;  Ooyle  v.  Banm. 
8  Okl.  706,  41  Fac.  S98;  Brown  t.  Sayles.  27  Vt  232. 

Modified  In  Withers  v.  Greene,  9  How.  225.  13  L.  114,  holding  Id 
action  upon  bill  under  leal  that  defendant  could  show  partial  failure 
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o(  consideratloD  In  mitigation  of  damages;  DoBbane  t.  Benedict, 
lao  U.  8.  639,  30  L.  811.  7  S.  Ot  ees,  and  Morse  y.  Moore.  83  Me. 
48^  23  Am.  St  Bep.  790,  22  AtL  868,  18  L.  B.  227.  in  action  for 
goods  sold  and  delivered,  defendant  conld  prove  damages  resulting 
from  breach  of  warranty  of  quality.  Dlstlngnlshed  In  Morebead  t. 
Oayle,  2  Stew.  &  P.  229,  232,  where,  In  action  on  note  for  price  of 
slave,  defendant  was  allowed  to  show  breach  of  warranty,  slave 
having  died  before  offer  of  return  conld  be  made;  Hancock  v. 
Tncker,  8  Fla.  443,  holding  rule  Inapplicable  to  case  of  sale  of  prop- 
erty of  no  value;  Harrington  v.  Stratton,  22  Pick.  614,  and  Reab  v. 
McAllster,  8  Wend.  117,  asserting  right  of  defendant  in  assnmpslt 
on  promissory  note  to  prove  fraud  In  mitigation  of  damages.  Modi- 
fled  In  Wade  t.  Scott,  7  Mo.  S12,  holding  evldoice  of  true  value  of 
article  sold  to  be  admissible  in  diminution  of  purchase  price  sued 
for;  Carter  v.  Walker,  2  Bich.  L.  45,  under  statute  providing  for  dis- 
count In  case  of  partial  failure  of  consideration.  Criticized  In  dis- 
senting opinion,  Jones  v.  Streeter,  8  Fla.  93.  Discussed  and  limited 
in  Ferguson  v.  Hnston,  6  Mo.  418,  majority  applying  rule  to  state 
of  fiu:ts' similar  to  those  in  principal  case. 

Bales.—  If  sale  be  absolnte  and  there  be  no  agreement  or  consent 
of  vendor  to  take  back  the  goods,  the  vendee  Is  confined  to  action 
upon  the  warranty  unless  It  be  proved  that  the  vendor  knew  of  the 
nnsonndness  of  the  article  and  the  vendee  tendoed  a  return  within 
a  reasonable  time,  p.  198. 

This  rule  has  been  appllied  In  the  following  citing  cases:  Lyon  v. 
Beriram,  20  How.  154.  156,  15  L.  860,  denying  right  of  vendee  to 
resdnd  contract  for  purchase  of  flour  on  ground  that  It  was  not 
brand  called  for  In  contract,  part  of  floor  having  been  delivered  and 
used;  Oallanan  r.  Brown.  81  Iowa,  889,  affirming  right  of  purchaser 
of  municipal  bonds  to  sne  npon  warranty  contained  therein;  Light- 
bnm  V.  Oooper,  1  Dana,  276,  holding  vendee  to  be  confined  to  action 
npon  warranty  where  offer  to  return  has  been  refused  by  vendor; 
Jenkins  v.  Simpson,  14  Me.  369,  holding  that  where  exchange  is 
tainted  with  fraud  upon  one  side,  party  Injured  cannot  maintain 
replevin  for  property  given  by  him  unlras  he  has  wholly  repudiated 
contract;  Taymon  v.  Mitchell,  1  Md.  Oh.  608,  where  offer  to  return 
n^roes  found  to  be  unsound,  made  within  month  after  sale,  and 
as  soon  as  nnsonndness  was  discovered,  wu  held  to  be  withlii  rea- 
sonable time;  Walla  v.  Gates,  6  Mo.  App.  246,  holding  that  offer  to 
retnm  In  wder  to  work  resi^ssion  most  be  such  that  vendor  has  only 
to  signify  acceptance  In  order  to  make  property  vest  In  him;  Voor- 
bees  T.  Earl.  2  Hill,  291,  88  Am.  Dec.  690,  and  Scranton  v.  Me- 
chanics* Trading  Co.,  37  Conn.  133.  134,  denying  right  of  vendee  to 
recover  back  price  paid,  In  action  of  assumpsit;  Day  v.  Pool.  62  N.  T. 
419.  11  Am.  Rep.  721,  afitrmlng  judgment  for  plaintiff  In  action  on 
warrant  as  to  quality;  Turnpike  Ck).  v.  Commonwealth,  2  Watta. 
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484.  reftudng  to  entertain  salt  to  recow  money  paid  for  stock  nntll 
stock  transferred  to  company;  Kase  t.  John.  10  Watts.  109,  86  Am. 
Dec.  149,  refnslng  to  entertain  action  for  money  had  and  received 
where  vendor  refused  to  take  back  property  sold  absolutely ;  Dalley 
T.  Green,  16  Pa,  St  126.  affirming  right  of  vendor  of  timber  to 
recover  contract  price  where  vendee  on  discovering  its  defects  did 
□ot  offer  to  return  it  and  it  was  destroyed;  Hull  v.  Caldwell,  3  S.  Dak. 
454.  54  N,  W,  101,  nnder  statute  adopting  rule;  Allen  v.  Anderson, 
8  Humph.  583,  30  Am.  Dec.  196,  where  facts  were  dmllar  to  tboab 
In  principal  case;  Bosson  v.  Hancock,  ft  Sneed,  436,  holding  vendee 
entitled  to  bring  action  on  case  for  fraud  in  concealing  defects  lo 
property  sold  where  offer  to  return  was  made  within  reasonable 
time;  Harrington  v.  Wells,  12  Vt  509,  denying  right  of  vendee  to 
rescind  because  price  paid  was  exorbitant;  West  v.  Cutting,  19  Vt 
689,  applying  principle  In  holding  that  where  vendee  returned  goods 
to  vendor  as  being  of  inferior  quality  and  vendor  agreed  to  replace 
them,  in  order  to  charge  vendor  on  account  goods  should  have  been 
called  for  by  vendee.  Bee  also  note  on  this  subject  In  7  Am.  Dec. 
181.  Cited  approvingly,  bnt  without  particular  application  of  rule, 
tai  Lattln  r.  Davis,  Lalor's  Supp.  to  HIU.  ft  D.  16. 

Distinguished  in  Pope  v.  Allis,  115  U.  S.  373,  29  L.  898,  6  S.  Ct.  73, 
asserting  right  of  vendee  to  reject  goods  upon  delivery  If  not  of 
qnallty  stipulated  In  contract;  Cozzins  v.  Whltaker,  3  Stew.  &  P. 
829,  holding  offer  to  return  unnecessary  where  vendee  merely  seeks 
to  recover  for  damage  sustained  by  breach  of  warrant. 

Salat. —  Where  sale  is  conditional  and  vendee  is  at  liberty  to  re- 
turn goods  if  not  satisfactory,  an  offer  to  return  Is  presumed  to  be 
accepted  by  the  vendor,  and  the  contract  Is  thereby  resdnded. 
p.  193. 

Cited  and  principle  applied  as  follows:  Sycamore  Co.  v.  Gmudrad, 
16  Neb.  687,  20  N.  W.  835,  where  vendor's  refusal  to  receive  property 
back  was  bold  to  r^eve  vendee  from  necessity  of  returning  it  and 
to  establish  tils  right  to  recover  purchase  price  already  paid;  Ool- 
ville  V.  Besly.  2  Den.  143,  holding  that  where  article  delivered  Is 
not  article  contracted  for,  vendee  may  recover  back  purchase  price 
without  offer  to  return;  Johnston  v.  Trasfe.  116  N.  T.  141, 15  Am.  St 
Bep.  895,  22  N.  B.  878.  5  L.  a  A.  632.  citing  as  Instance  where  court 
recognized  validity  of  such  contract;  Williams  v.  Hurt,  2  Humph.  70, 
affirming  Judgment  for  plaintiff  In  assumpsit  for  money  bad  and 
received  where  defendant  accepted  return  of  property. 

Distinguished  in  Litchfield  v.  Irvln,  51  N.  Y.  58,  denying  right  of 
vendor  to  rescind  contract  where  option  was  solely  with  vendee  to 
determine  whether  transaction  should  be  absolute  sale  or  loan. 

MlBcdlaneons  citations.—  Oted  eRoneouBty  In  De  Armas  v.  Nev 
Orleans,  5  La.  176,  and  Assenting  opinion.  State  v.  Cumberland,  eto., 
ft.  &  Oik.  40  Md.  71.  Cited  In  Oarr  t.  Stokes,  16  N.  J.  L.  40&  aa 
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tnetance  where  Sivreme  Gonzt  directed  Iowot  court  to  award  Tenlr* 
facias  de  novo;  Dawes  t.  Peehlea.  6  Fed.  860,  and  Getty  t.  Bonntree, 
2  Plnn.  391,  54  Am.  Dec.  144,  as  anthorlty  for  holding  that  vendee 
may  set  np  breach  of  express  warranty  as  defense  to  action  for  price. 

12  Wheat  193-199,  6  L.  S99,  MALLOW  T.  HINDB. 

Equity  —  Parties.—  Equity  will  not  act  where  the  conrt  can  make 
no  decree  between  the  parties  before  It  upon  their  own  rights,  with- 
out affecting  the  rights  of  those  not  before  It  P-  ld& 

This  principle  Is  affirmed  and  applied  by  the  following  dttng  cases; 

Flndlay  t.  Hlnde,  1  Pet.  246,  7  L.  130,  holding  vendor  necessary 
party  to  bill  for  specific  performance  to  convey  land,  though  he  has 
parted  with  all  title  and  his  grantees  are  made  parties;  Shields  v. 
Barrow,  17  How.  140,  141,  15  L.  160,  161,  denying  jurisdiction  of 
equity  to  rescind  contract  affecting  rights  of  persons  not  before 
court;  Barney  y.  Baltimore,  6  Wall,  285,  18  L.  826,  ordering  dis- 
missal of  bill  for  partltton  where  some  of  necessary  parties  were 
.beyond  Jurisdiction  of  court;  California  v.  Southern- Pacific  Co.,  157 
n.  8.  249,  250,  39  L.  690,  691,  15  S.  Gt  599,  000,  dismissing  blU  where 
Joinder  of  necessary  party  would  oust  Jurisdiction  of  Supreme 
Oourt;  Gray  t.  Larrlmore,  4  Sawy.  650,  2  Abb.  {U.  S.)  656  (and  note, 
2  Abb.  (U.  S.)  554),  F.  0.  6.721.  holding  invaJid  a  decree  against 
partner  not  made  party  to  proceedings  for  dissolution  and  account; 
Stenchfield  t.  Robinson,  2  Hasli.  386,  F.  C.  13,359a.  and  Walker  v. 
Cambem,  6  Kan.  App.  548,  47  Pac.  882,  refusing  injunction  where 
necessary  parties  not  subject  to  process  of  court;  Bank  t.  Skelton, 
2  Blatcbf.  19,  V.  G.  2,739,  applying  principle  In  enjoining  prosecution 
of  suit  in  Federal  court  until  necessary  suit  adjudicated  In  State 
court;  Bank  t.  Skelton,  2  Blatchf.  28,  F.  0.  2,740,  affirming  2  Blatchf. 
19,  F.  G.  2,739,  In  refusing  to  dissolve  Injunction;  Florence,  etc.,  Oo. 
T.  Singer,  etc.,  Co.,  8  Blatchf.  127,  F.  O.  4,884,  dismissing  suit  arising 
under  assignment  of  patent  where  Joinder  of  necessary  parties 
would  have  ousted  Jurisdiction;  Land  Oo.  t.  Blklns,  22  Blatchf.  204, 
20  Fed.  646^  refusing  Injunction  where  necessary  party  was  beyond 
Jurisdiction;  Tobln  t.  Walklnshaw.  McAll.  29,  32,  37,  F.  a  14,068, 
reTlewing  authorities  and  denying  motion  for  injunction  and  ap- 
pointment of  receiver  where  parties  Jointly  Interested  were  not  all 
subject  to  process;  Litchfield  v.  Register.  Woolw.  306,  F.  O.  8,388, 
refusing  to  enjoin  officers  from  allowing  settlers  to  enter  lands  nnder 
pre-emption  laws,  where  settlers  were  not  made  parties;  Davis  t. 
Davis,  88  Fed.  538,  refusing  to  set  aside  agreement  made  by  parties 
not  before  cotu^;  Winter  v.  Ludlow,  80  Fed.  Gas.  332,  allowing  sui»* 
plementti  bill  to  admit  par^  whose  interest  accrued  after  suit  com- 
menced; Chester  v.  Ghester,  7  Fed.  4,  holding  mortgagee  necessary 
par^  to  bill  to  establish  resulting  trust  In  land  possessed  by  mort- 
gagor; Orane  t.  Ohicago,  etc.,  By.  Go..  20  Fed.  406»  refusing  to  allow 
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remoTal  of  suit  for  specific  performance,  where  necesBary  party 
not  subject  to  Federal  process;  Connolly  Wells,  83  Fed.  208,  sus- 
taining demnrrer  to  bill  against  execntora  for  accounting,  where 
one  executor  not  subject  to  Federal  jurisdiction;  Gregory  t.  Swift, 
39  Fed.  711,  sustaining  demurrer  to  bill  to  recover  proceeds  of  note 
where  all  of  Joint  owners  not  made  parttes;  Hlller  t.  Herlne,  43 
Fed.  269,  applying  prlndple  In  holding  person  not  bound  by  Judg* 
ment  on  ejectment,  be  hsTing  bad  no  notice  of  proceedings;  Chad- 
bourne  T.  Ooe,  46  Fed.  826,  dismissing  blU  In  equity  against  trustee 
to  subject  property  alleged  to  have  been  fraudulently  conveyed  to 
him,  debtor  not  having  been  made  party;  Porter  v.  Clements,  3  Ark. 
8^  refusing  decree  of  foreclosure  where  all  parties  Interested  were 
not  Joined;  Spear  v.  Campbell.  4  Scam.  427,  dismissing  creditor's 
bill  filed  to  set  aside  fraudulent  conveyance,  debtor  not  having  been 
made  party;  State  v.  Anderson,  5  Kan.  116,  dismissing  bill  to  enjoin 
State  treasarer  from  paying  over  to  corporation  proceeds  of  sales  of 
land  granted  to  them,  corporations  not  having  been  made  parties; 
Adler  T.  Wolff,  86  La.  Ann.  17S,  refusing  to  enforce  tlen  against 
one  not  notified  of  proceeding;  Grelner  v.  Klein,  28  Mich.  18,  holding 
sale  under  decree  in  partition  proceedings  did  not  bar  widow's  right 
of  dower,  she  not  having  1)een  Joined  with  husband;  McPlke  t. 
Wells.  54  Hiss.  165.  holding  decree  of  court  ordering  sale  of  lands  of 
Intestate  not  binding  as  to  necessary  parties  who  had  no  notice; 
Erlckson  t.  Mesmlth,  46  N.  H.  875,  dismissing  bill  against  stock- 
holders to  charge  tbem  IndlvlduaUy  for  debto  due  from  corporation, 
all  stockholders  uot  having  been  joined;  Hallett  v.  Hallett,  2  Paige 
Ch.  19.  holding  all  legatees  to  be  necessary  parties  to  bill  for  distrt- 
butlon  of  estate;  Stallcup  v.  Tacomo,  13  Wash.  153.  62  Am.  St.  Rep. 
33,  42  Pac.  645,  holding  decree  declaring  municipal  bonds  Invalid 
is  Inoperative  as  to  bona  fide  holders  who  had  no  notice  of  proceed- 
ing; State  ex  rel.  t.  Superior  Court,  14  Wash.  685,  45  Pac.  673, 
holding  assignee  of  insurance  policy  to  be  nec«sary  i»rty  to  suit  to 
hare  proceeds  subjected  to  creditors'  claims  against  insured;  dls* 
sentlng  opinion,  Paine  v.  French,  4  Ohio,  327,  but  application  not 
apparent  Cited  approvingly,  but  obiter.  In  Cooklngham  v.  Fergu- 
son, 8  Blatchf.  496,  4  Bank.  Beg.  642,  F.  C.  3.182;  Schuyler  v. 
Pellssler,  3  Edw.  Ch.  193. 

Distinguished  In  United  States  v.  Parrott,  McAlL  281.  284.  F.  C. 
15,998,  granting  motion  to  enjoin  waste,  where  agente  of  nonreal- 
dente  interested  were  within  jurisdiction. 

Bquity — partlee. —  If  cause  may  be  decided  as  between  the 
litigant  parties,  the  fact  that  an  Interest  exists  In  another  person 
beyond  the  Jurisdiction  of  the  court  will  not  prevent  a  decree  upon 
tba  mwlta,       197,  198. 

Cited  and  principle  applied  in  the  following  cases:  Story  t, 
LMngston,  18  Pet  875,  376,  10  L.  208,  holding  It  to  be  too  lata  to 
tok*  objection  for  first  time  at  heorlns.  because  of  noiU<^nd«  ot 
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party,  where  decision  can  be  made  between  parties  befwe  conrt; 
Goldsmith  v.  Giimand,  10  Sawy.  618,  24  Fed.  167,  asserting  jnrls- 
dlctlon  of  equity  to  quiet  title  upon  suit  of  person  In  possessloa, 
although  all  adverse  claimants  not  made  parties  to  bill;  Society,  etc 
T.  Hartiand,  2  Paine,  548,  644.  F.  G.  18,156.  afllrmlng  decree  where 
third  person  not  necessary  to  ded^on  on  merits;  Harrison  t.  TTrann, 
1  Story,  66,  F.  C.  6,146,  holding  that  Circuit  Court  may  dispense  with 
parties  who,  If  Joined,  would  oust  jurisdiction,  provided  decision 
on  merits  wlU  not  prejudice  their  rights;  Union,  etc.,  Co.  v.  Daug- 
berg,  81  Fed.  90,  holding  that  one  tenant  in  common  may  maintain, 
suit  in  equity  to  restrain  infringement  of  water  righto,  without 
Joining  co-tenant;  Lucas  t.  Bank,  2  Stew.  291,  326,  roTerslng  decree 
dismissing  bin  where  case  could  have  been  decided  without  preju- 
dice to  rights  of  tiilrd  parties;  to  same  effect  also  In  Marr 
:8outbwiclE.  2  Port  870;  Heirs  of  Holman  t.  Bank,  12  Ala.  £!8.  hold- 
ing that  decree  may  be  had  against  one  of  two  heirs  who  submits 
himself  to  Jurisdiction,  where  other,  because  of  nonresldence,  cannot 
be  made  party;  Bank  v.  Lee,  11  Conn.  120,  27  Am.  Dec.  717,  allow- 
ing one  creditor  to  maintain  suit  for  accounting  In  Interest  of  all 
creditors;  Thomas  t.  Kennedy,  24  Iowa,  403,  95  Am.  Dec.  744,  hold- 
ing heirs  of  grantor  not  necessary  parties  to  bill  to  quiet  titie 
if  their  Interests  are  not  affected;  Lawrence  t.  Rokes.  53  Me.  116, 
orerruling  demurrer,  wh«%  persons  named  as  parties  were  nonresi- 
dents and  Judgment  could  be  bad  without  them;  Florence,  etc..  Ga 
T.  GroTor,  etc.,  Co.,  110  Mass.  9,  overruling  demurrer,  where  presence 
of  foreign  corporation  In  court  was  unnecessary;  Board  of  Super- 
visors V.  Bailroad  Co..  24  Wis.  134,  holding  decree  not  void  as 
between  parties  before  the  court,  because  of  absence  of  necessary 
party;  Smith  v.  Ford,  48  Wis.  145,  2  N.  W.  150,  holding  cestui  qui 
trust  not  necessary  party  to  action  for  fraud  against  trustee. 

Miscellaneous  citations. —  Erroneously  dted  In  Beab  t.  McAllsto't 
S  Wend.  126. 

12  Wheat  199-206,  OONNOB  T.  FBArfHBBSTONB. 

Fraud. —  Case  Involved  a  question  of  fact  upon  a  bill  filed  to  set 
aside  transfer  of  land  warrant  for  fraud.  Evidence  deemed  tn- 
snffidrat  and  bill  dismissed. 

Erroneously  cited  In  the  fdlowlng  cases:  Bakw  t.  Biddle.  1 
Bald.  408.  F.  O.  764;  Hardeman  t.  Downw,  88  Oa.  429;  dissefuflzif 
opinion.  Ex  parte  Grane.  5  Pet  204.  8  L.  9S. 

12  Wheat  206-212,  6  L.  603,  EDWARDS*  LESSEE  v.  DARBT. 

Statutory  oonstmetion. —  In  construing  a  donbtfnl  and  ambly- 
nous  law,  contemjranmeons  construction  of  persons  appdnted  to 

execute  It  is  entitied  to  great  respect  p.  -210. 

This  rule  has  been  applied  in  the  following  citing  cases:  Smythe 
T.  FIske.  28  WaU.  882.  23  L.  49,  affirming  construction  placed  upon 
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nvenne  act  hj  treasnrr  departmoit;  United  States      Uowe,  9B 
U.  fi.  768,  24  Xi.  688,  confirmlDg  appolntni^  made  by  secretary  vt 
lUTy  under  act  of  congress;  United  States  t.  Pngh,  09  IT.  8.  26^ 
26  li.  323,  refusing  to  reverse  decision  of  Coort  of  Glalms  baaed 
upon  Its  construction  of  act  relative  to  abandoned  property;  Hahn 
T.  United  States.  107  U.  S.  406,  27  L.  629,  2  S.  Ct  497,  foUowlng 
construction  of  treasury  department  of  act  relative  to  fines  and 
penalties  provided  for  violation  of  revenue  laws;  Five  Per  Gent. 
.Oases,  110  U.  S.  486,  28  L.  202.  4  S.  Gt  218.  construing  act  of 
congress  appropriating  part  of  proceeds  of  sales  of  pnbUc  lands 
for  use  of  States  upon  admission  to  Union;  Brown  t.  United  States, 
11$  U.  S.  571.  28  L.  1080.  5  S.  Ot  660,  construing  act  relating  to 
retirement  of  naval  officers;  United  States  v.  Hill,  120  U.  S.  180,  182, 
SO  L.  631,  632,  7  S.  Ct  516,  517,  affirming  25  Fed.  378,  in  holding  con- 
clusive a  uniform  construction  by  courts  and  officers,  of  act  prescrib- 
ing amount  of  clerk's  fees  In  naturalization  proceedings;  United 
States  T.  Johnson,  124  U.  S.  252,  31  L.  396,  8  S.  Ct  4KS,  affirming  con- 
struction by  treasury  department  of  act  providing  for  dlspodtlon 
of  proceeds  of  sales  of  abandoned  propoty;  Merritt  t.  Cameron, 
187  U.  S.  562.  84  L.  776,  11  S.  Ot  178,  constmlng  act  relative  to 
ascertainment  and  liquidation  of  duties  by  collector  of  customs; 
ScheU  V.  Fauchfi,  138  U.  S.  572,  34  L.  1043.  11  8.  Ot  380,  construing 
act  prescribing  form  of  protest  against  exaction  of  duties;  United 
States  V.  Alabama,  etc.,  R.  R.  Co..  142  U.  S.  621,  35*  L.  1136,  12  8. 
Ot  808,  refusing  to  change  construction  of  act  fixing  rate  of  pay 
to  railroads  for  carrying  malls;  United  States  t.  Healey,  160  U. 
8. 141, 40  L.  371. 16  &  Ot  249,  confirming  practice  of  land  department 
In  sales  of  desert  lands;  Hedden  t.  Iselln.  24  Blatcbf.  469,  31  Fed. 
388,  holding  collector  of  port  not  liable  to  penalty  for  wcacting  fee 
of  Importer,  wbere  such  act  vas  done  under  direction  of  secretary 
of  treasury;  Swayne  v.  Hager,  IS  Sawy.  621.  37  Fed.  783,  holding 
that  definition  adopted  by  customs  officers  will  not  be  regarded  aa 
changed  by  act  of  congress  unless  intention  to  change  Is  clearly 
manifest;  Gear  v.  Orosvenor,  1  Holmes,  218,  F.  G.  6,201,  approving 
practice  of  commissioner  of  patents  In  ordering  publication  of  notice 
In  suit  for  Infringement;  United  States  t.  Union  Pac.  By.  Co..  87 
Fed.  566,  refusing  to  set  addo  grant  of  lands  executed  by  land 
departmmt  undCT  act  of  congress  and  acquiesced  In  for  long 
psriod;  Band     United  States,  88  Fed.  667,  holding  commissioners 
of  treasury  department  entitled  to  fees  for  issuing  writs  according 
to  construction  of  act  of  congress  by  officers  of  department:  United 
States     Barber.  74  Fed.  488,  41  U.  8.  App.  424.  construing  act  (rf 
congress  relative  to  Interest  on  judgments  recoT«red  In  Court 
of  Claims;  Orossett  v.  Townsend.  86  Fed.  912.  8.  a,  anb  nom.  Tho 
J.  D.  Peters.  66  U.  S.  App.  721,  adopting  construction  placed  by 
tmumry  department  on  act  permitting  seamoi  to  sdpnlato  tot 
aUotment  of  wages  to  creditor;  United  States  t.  Dean,  ote^  Oo, 
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87  Fed.  ^  S7  U.  S.  App.  722,  foUowlng  construction  of  revenue  act 
under  which  linseed  oil  cake  was  declared  to  be  a  manufactored 
article  and  not  waste;  Bloxbam  t.  Oonsnmers,  ete.,  Co..  36  Fla.  648, 
51  Am.  St  Rep.  49.  18  So.  447,  2»  L.  R.  A.  510,  holding  act  of  comp> 
troller  assessing  railroads  conclnslve  as  .to  liability,  tinder  act  taxing 
railroads  generally;  Commonwealth  t.  Lockwood,  109  Mass.  839, 
12  Am.  Rep.  713,  confirming  pardon  granted  by  governor  nnder 
State  Constitution;  Holbrook  v.  WIghtman,  31  Minn.  172,  17  N. 
W.  282,  constrning  homestead  statute;  Barney  t.  Leeds,  51  N.  H. 
266,  adopting  contemporaneous  Interpretation  of  term  bead  of  fam- 
ily; Pitts  T.  Logan  Ooanty,  3  Okl.  741,  41  Pac  591,  approving 
practice  of  territorial  courts  in  appointing  special  clerks  entitled 
to  compensation  nnder  act  relating  to  clerks  generally;  McSorley 
V.  Hill,  2  Wash.  851,  27  Pac.  666,  afflrmlng  grant  executed  by 
land  department  under  private  act  of  congress;  Keane  v.  Bry^er, 
8  Wash.  351,  28  Pac.  658,  approving  practice  of  land  department 
allowing  entryman  to  relinquish  all  Interest  in  bis  entry;  Harrington 
V.  Smltb,  28  Wis.  68,  construing  statute  requiring  commissioners 
empowered  to  sell  public  lands  to  give  ceitlflcate  of  sale  npon 
inyment  of  price;  State  ex  rd.  t.  Timme.  64  Wis.  840.  11  M.  W. 
793,  approving  practice  of  legislature  nnder  provision  in  State  Con- 
stitution relative  to  amendments.  Oited,  arguendo,  in  Baca  t.  Pwei, 
8  N.  Mex.  105,  42  Pac.  164. 

The  following  cases  modify  the  rule  In  holding  contemporaneous 
construction  not  to  be  entitled  to  consideration  when  the  Intent 
of  fhe  statute  Is  clear  to  the  contrary:  Swift  Co.  v.  United  States, 
105  n.  S.  696.  26  L.  1100;  TTnlted  Stetes  v.  Graham.  110  U.  S.  221, 
28  L.  127,  4  S.  Ct.  218;  Northern  Pacific  By.  Co.  v.  Sanders.  47 
Fed.  600;  Lockwood  v.  Bank,  9  B.  I.  333. 11  Am.  Bep.  266;  dissenting 
oidnlon.  State  v.  Eelsey,  44  N.  J.  L.  47. 

Misctllaneons. —  Cited  also  in  Atkins  v.  Disintegrating  Go.»  18 
Wall  806.  21  L.  846,  but  application  not  apparient 

12  Wheat.  212-213,  6  L.  606,  DEVERBATJX  v.  MABB. 

Gertifleate  of  division. —  Supreme  Court  has  no  Jurisdiction  at 
a  qnesUon  on  which  the  opinions  of  circuit  Judges  were  opposed, 
where  the  division  arose  after  final  decision  In  case,  p.  218. 

Cited  and  rule  applied  In  Daniels  v.  Railroad  Co.,  8  WalL  264, 
18  L.  226,  refusing  to  entertain  certificate  where  question  was  as  to 
retexation  of  costs  after  execution  of  Judgment 

Distinguished  In  United  States  v.  Chicago,  7  How.  191,  12 
668.  where  question  was  as  to  matter  of  discretion  and  anae  sfrnnli 
taneonsly  with  decision  upon  meritEi 
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Bills  and  notes;  diVi  of  craoe   081 
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Note. —  TblB  case  has  heen  the  subject  of  much  crItlclBm,  the 
courts  In  many  Instances  having  found  It  difficult  to  determine 
which  of  the  several  opinions  embodied  the  final  decision.  Thus 
Mr.  Justice  Dhnlel  declared  in  Oook  v.  MoCFat,  6  How.  818,  12  L. 
167.  168.  that  he  bad  great  difficulty  In  reconciling  the  case  with 
other  decisions  of  the  court,  or  even  with  itself,  and  Chief  Justice 
Parker,  delivering  the  opinion  In  Blake  v.  'Williams,  6  Pick.  806. 
17  Am.  bee.  376,  and  again  In  Braynard  v.  Marshall.  8  Pick.  106, 
questioned  whether  any  judicial  decision  could  be  predicated  of  the 
case.  The  confusion  seems  to  arise  from  the  fact  that  the  broad 
question  first  argued  and  decided,  viz.:  That  the  States  had  powor 
to  enact  insolvent  laws  operating  prospectively,  foiled  to  dispose 
of  a  case  presenting  the  narrower  question  as  to  whether  suCb 
a  law  could  have  an  extra-territorial  etCect  Bfr.  Justice  Johnson, 
who  had  been  with  the  majority  In  affirming  the  general  power, 
voted  In  the  negative  with  the  three  justices  who  constituted  the 
minority  In  the  first  Instance,  In  denying  to  such  legislation  any 
extra-territorial  effect  In  consequence,  of  the  four  justices  ulti- 
mately voting  for  an  affirmance  of  the  decision  of  the  lower  court, 
three  went  upon  the  ground  that  the  State  had  no  power  to  pass  the 
law  in  question  at  all,  Mr.  Justice  Johnson  silone  ba^ng  his  opinion 
upon  the  ground  that  the  law  could  have  no  operation  beyond  the 
Umlte  of  the  State.  It  Is  to  be  noted,  however,  that  In  Boyle  v. 
Zacharie,  6  Pet  348,  8  L.  433,  the  Supreme  Court,  In  answ«-  to  a 
direct  question,  declared  that  the  opinion  of  Mr.  Justice  Johnson 
waa  to  be  deemed  the  opinion  of  the  otha  judges  who  assented, 
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and  that  wbaterer  prlndplM  were  there  estabHshea  were  the 
MtHed  law  of  the  court 

Contract. —  The  obllgatloD  of  a  contract  Is  the  law  which  binds 
the  parties  to  perform  tbelr  agreement;  the  law  In  force  at  the  time 
the  contract  is  made  enters  Into  and  becomes  a  part  of  the  contract, 
pp.  25T.  259.  297,  819.  861. 

This  principle  has  been  afiSrmed  and  variously  relied  upon  by  the 
dtlng  cases.  Thus  where  a  statute  authorizes  the  levy  of  a  tax  to 
redeem  municipal  bonds,  It  cannot  be  repealed  so  as  to  Impair  bonds 
Issued  under  It  Van  Hoffman  t.  City  of  Qulncy.  4  WaU-  650,  18  L. 
406;  Gommlsslonm  of  Limestone  Oonnty  v.  Bather,  48  Ala.  447; 
and  where  county  warrants  have  been  Issued  under  a  statute  mak- 
ing such  ^rarrants  recelTable  In  payment  of  taxes,  coonly  officos 
are  bound  to  receive  them;  State  t.  Bives,  12  Ark.  726;  so.  also, 
where  a  statute  prescribes  the  rate  of  Interest  payable  on  certain 
classes  of  bonds,  such  bonds  will  bear  that  Interest  whether  It  Is 
specified  on  the  face  of  the  bonds  or  not  Nebbett  v.  Otmningham, 
27  Miss.  298-  The  charter  of  a  corporation  is  a  contract  and  as 
such  Is  not  repealable,  unless  the  right  is  expressly  reserved.  Mlcou 
T.  Tallassee  Bridge,  47  Ala.  606;  but  where  such  right  has  been 
reserved  and  the  charter  Is  repealed  and  the  property  of  the  cor^ 
pwatlon  vested  In  a  receiver,  cWms  against  the  corporation,  arhh 
Ing  after  tho  repeal,  are  not  enforceable  against  the  reeelvo-,  Mc- 
Laren V.  Pennington,  1  Paige,  109.  Parties  to  sales  are  also  deemed 
to  act  with  reference  to  exlstli^  laws;  accordingly  where  a  statute 
prohibits  the  purchaser  from  selling  a  passenger  ticket  he  cannot 
claim  that  he  is  being  deprived  of  his  property  without  due  process 
of  law.  State  v.  Oorbett  57  Minn.  352,  69  N.  W.  319.  24  L.  B.  A.  501; 
and  a  sale  of  personal  property  Is  Inoperative  to  pass  title  If 
not  recOTded  as  required  by  statute,  Wdl  v.  State.  46  Ohio  St 
402,  21  N.  B.  644;  and  if  a  stetute  provides  that  certain  conv^- 
anees  to  a  married  woman  shall  vest  in  h«r  a  separate  estate,  cred> 
Iters  of  the  husband,  or  of  the  husband  and  wife  Jointly,  are  con- 
cluded thereby.  Stone  v.  Gaczam.  46  Ala.  776;  Bowen  v.  Blount 
48  Ala.  674.  Contracto  are  deemed  to  be  made  with  reference  te 
existing  Insolvent  laws,  Anderson  v.  Oreditors,  83  Ia,  Ann.  1161; 
and  one  case  has,  relying  upon  this  principle,  even  held  that  a 
foreign  creditor  Is  barred  by  cesslo  bonorum  made  by  a  debtor 
under  such  laws,  Orr  v.  Lisso,  33  La.  Ann.  478.  Statutes  exempting 
certain  property  from  execution  and  statutes  of  limitations  are  also 
of  this  binding  force,  Howard  v.  Jones,  60  Ala.  68;  Watson  v,  Bose, 
Bl  Ala.  800.  Applying  this  definition  also,  Waditer  v.  Famachow, 
tS2  Wis.  122,  22  N.  W.  162,  held  that  a  debtor  who,  fraudulently  rep- 
resenting himself  solvent  obtains  a  surrender  of  ov^ue  notes,  and 
Induces  his  creditor  to  accept  new  ones  payable  in  future.  Incurs  an 
obligation  to  pay  and  renders  his  property  subject  to  attachment; 
and  Watts  t.  Kilbum,  7  Oa.  869,  Is  auQiorily  for  heading  tbat 
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when  a  Judgment  debtor  frandnlentlr  removes  property*  subject 
to  a  Judgment  lien,  to  anothw  State,  and  sells  It,  it  may  be  at^ 
tached  In  the  bands  of  tbe  vendee,  If  retnmed  to  the  State.  So 
also,  tbe  attempt  to  enforce  obligations  In  a  foreign  Jurisdiction 
has  called  for  the  application  of  the  principle,  and  tbe  citing  cases 
have  held  that  the  lex  loci  contractus  Is  to  govern,  Prltchard  v. 
Norton,  106  V.  B.  133,  27  L.  107,  1  8.  Ct  109;  In  re  Insurance  Co. 
of  Pennsylvania,  22  Fed.  116;  Ohamberlain  t.  Insurance  Co.,  B5 
N.  H.  205.  The  principle  Is  approved,  but  without  particular  ap-" 
location,  in  Brown  r.  Smart,  60  Md.  8S0;  Isom  t.  Mlssisstpi^  etc, 
B.  B.  Co..  86  Hiss.  812;  Le  Prince  OnlUemot,  1  Bleb.  Bq.  218. 
See  also  note,  28  Am.  Dec.  868. 

Contract. —  The  remedy  given  for  the  enf orcemrat  of  a  contract 
constitutes  no  part  of  the  contract,  and  It  may  be  changed  or  modl- 
lied  at  the  will  of  the  legislature,  pp.  262,  284,  840.  850,  8S4. 

This  doctrine  has  been  affirmed  and  Invoked  by  citing  cases,  for 
tiie  purpose  of  upholding  laws  exempting  certain  property  from 
execution  and  giving  to  such  laws  a  retrospective  operation,  Harde- 
man V.  Downer.  39  Ga.  427.  431;  Qrlmes  v.  Bryne,  2  Minn. 
102;  dissenting  opinion,  Danks  v.  Quackenbnsb,  1  N.  Y.  132. 
138,  135;  In  permitting  the  retrospective  operation  of  the  so-called 
**8tay  laws"  postponing  the  rendition  of  Judgments  or  of  execu- 
tion on  Judgments  already  rendered,  Bz  parte  Pollard,  40  Ala.  88, 
88,  82;  Famswortb  v.  Vance,  2  Gold.  112,  115.  116,  110;  dissenting 
opinions,  Aycock  v.  Martin,  87  Oa.  171.  174,  175,  177,  170,  and 
State  Garew,  18  Blch.  L.  643;  of  laws  extending  the  time  for 
the  redemption  of  property  sold  under  foreclosure  or  execution. 
Bugbee  v.  Howard,  32  Ala.  716;  Beverly  v.  Bamltz,  S5  Kan.  472, 
40  Am.  St  Bep.  262,  42  Pac.  727,  31  L.  B.  A.  76  (overmllng  55 
Kan.  481,  40  Pac.  810,  and  following  dissenting  opinion,  65  E^. 
485.  40  Pac.  820);  State  v.  OlUlam,  18  Mont  80,  44  Pac.  888; 
dissenting  opinion,  Scobey  v.  Olbson,  17  Ind.  57a  Applying  this 
principle  also,  a  law  prescribing  time  In  whlcb  Judgments  were  to  be 
enforced  was  held  to  operate  upon  Judgments  previously  rendered. 
Griffin  V.  McKenzie,  7  Ga.  166,  50  Am.  Dec.  391;  as  also  a  law  en- 
larging the  time  for  recommencing  action  upon  jndgments  reversed. 
Bishop  V.  WlldB,  1  Harr.  102;  and  tbe  dissenting  opinion  In  Hlbemia 
Soc.  T.  Hayes,  56  Cal.  303,  applied  tbe  principle  In  arguing  that  a 
statute  prescribing  the  time  In  which  claims  against  the  State  must 
be  enforced,  was  applicable  to  claims  previously  existing.  Statutes 
providing  that  Judgm^ts  shall  constitute  a  Uen  upon  the  Judgment 
debtor's  property  may  apply  to  existing  Judgments,  Moore  v.  Letdi- 
ford,  35  Tex.  213.  216,  14  Am.  Bep.  367,  369;  as  also  statutes  pro- 
viding, on  the  other  hand,  that  Judgments  should  not  constitute  such 
Uens.  Moore  v.  Holland,  16  S.  0.  24,  30.  Statutes  extending  tbe  time 
for  enforcement  of  mechanics'  liens  are  valid  as  to  existing  Uens. 
Gailand  t.  Irrigation  Ca,  0  Utah,  800,  84  Pac.  870;  and  tbe  Haaeat- 
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log  opinion,  In  Jordan  v.  Wimer,  4S  Iowa,  72,  argues  In  faTor  of  the 
retroadlTe  operation  of  a  statute  abolishing  Tender's  liens.  So 
also  It  has  beoi  h^  that  the  legislature  may  give  a  ntroactlTe 
effect  to  a  law  abolishing  the  preference  given  by  a  previous  lav 
to  judgment  debts  of  decedents,  Delchman's  Appeal,  2  Whart  890, 
30  Am.  Dec.  272,  and  prescribing  the  rate  of  Interest  payable  on 
Judgments,  Mhorley  t.  Lake  Shore  Ry.  Co.,  146  IT.  S.  171.  36  L.  980. 
IS  S.  Ct  58.  Likewise  new  remedies  may  be  provided  against 
'  corporations  or  their  stockholders,  and  rights  of  appeal  ^ven  where 
previously  none  had  existed.  Fourth  National  Bank  v.  Francklyn, 
120  XT.  S.  TBIir  80  L.  828,  7  8.  Gt  761;  Commercial  Bank  v.  State,  4 
Smedes  &  M.  ^6,  S07;  Tutweller  v.  Tuskaloosa,  etc.,  Co..  89  Ala. 
308,  7  So.  899;  Long's  Appeal,  87  Pa.  St.  119;  The  right  to  Im- 
prison a  debtor  consUtntes  no  part  of  the  contract  and  laws  pro- 
viding for  discharge  from  imprisonment  or  abolishing  the  right 
entirely,  do  not  Impair  the  obligation  of  prior  contracts,  liee  t. 
*  :amble,  8  Or.  0.  C.  376,  F.  C.  8,189;  Beers  v.  Haughton,  1  McLean, 
liSS,  F.  0.  1.230;  Pugh  v.  Bnssel,  2  Blackf.  398;  Wood  v.  Funk,  7 
Ohio,  197;  In  re  Pennlman,  11  B.  I.  848;  Ton  Hoffman  v.  City  ot 
Qulncy,  4  Wall.  SS8, 18  L,  409. 

The  remaining  citing  cases  under  this  head  are  of  a  miscellaneous 
nature  and  apply  the  rule  In  afllrmlng  the  validity  of  various  stat- 
utes: Parmelee  v.  Lawrence,  48  IlL  889,  holding  that  a  law  re- 
ducing the  penalty  provided  for  taking  nsprlous  Interest  operates 
as  to  penalties  already  accrued:  State  v.  Bank  of  Tennessee,  3 
Baxt  405,  upholding  validity  of  a  statute  withdrawing  the  right 
to  sue  the  State,  and  leaving  only  the  right  to  submit  claims  to 
tbe  legislatnre;  Simpsoik  v.  Savings  Bank,  S6  N.  H.  470,  22  Am. 
Rep.  494,  of  a  statute  authorizing  the  reduction  of  deposit  ac- 
counts of  insolvent  banks,  so  as  to  divide  losses  equitably  among 
depositors;  Mills  v.  King.  5  S.  C.  151,  holding  that  a  law  requiring 
mortgages  to  be  recorded,  applies  to  mortgages  previously  executed; 
Elliott  V.  Mayfield,  4  Ala.  424,  asserting  the  retrospective  operation 
of  a  statute,  providing  for  Issuance  of  execution  against  the  surety 
of  an  executor  upon  the  return  of  "  no  property  found,"  on  an 
execution  issued  against  the  latter;  McCormick  v.  Bnsch,  15  Iowa, 
ISO^  88  Am.  Dec.  403,  of  a  statute  continuing  suits  against  persons 
engaged  in  the  military  service  of  the  United  States;  Newkhrk  v. 
Chapron,  17  IlL  848,  boldlng  that  delay  in  enforcement  of  a  con- 
tract caused  by  change  of  jurisdiction  from  one  court  to  another,, 
does  not  Impair  the  obligation;  Blann  v.  State,  39  Ala.  355,  84  Am. 
Dee.  788,  holding  that  a  statute  providing  a  penalty,  in  case  a  person, 
who  has  erected  a  bridge  by  contract,  knowingly  allows  it  to  re- 
main out  of  repair,  applies  to  contracts  previously  executed;  Fitz- 
gerald v.  Grand  Trunk  R.  R.  Co.,  63  Vt  174,  22  Ati.  77.  8  L.  R.  A.  72,. 
dteB  tlie  principal  case  upon  this  point  In  holding  that  contracts  re> 
■pecting  commerce  made  before  action  by  congress  flzlng  rates.. 


12  Wheat  218-368      Notes  on  U.  S.  Beporti. 


B72 


most  bare  been  made  wltb  reference  to  Oie  rlgbt  of  congress  to 
00  act,  and  when  It  did  sp.  its  action  operated  to  reduce  the  obliga- 
tion arising  from  a  contract  to  pay  a  greater  rate.  See  also  dig- 
eentlng  opinion,  Jacoway  t.  Denton,  2S  Ark.  649.  654.  658,  ma- 
jority holding  that  an  act  which  freed  slaTes,  thus  cutting  oft  all 
remedy  on  contracts  for  their  purchase,  was  InoperatlTe  as  to 
prior  contracts;  and  dissenting  opinion.  Second  Ward  Bank  t. 
Schranck,  97  Wis.  268,  270,  73  N.  W.  37,  88,  39  I*,  a  A.  576,  577, 
majority  holding  void  an  act  providing  that  within  ten  days  after 
attachment  debtor  might  make  asslgnmoat  for  benefit  of  creditors 
which  would  dissolve  attachment  The  following  cases  <dte  the 
rule  approvingly,  but  without  particular  application:  State  ex.reL 
v.  Hager.  91  Mo.  456,  8  S.  W.  846;  Fitzgerald  t.  Fitzgerald,  etc.. 
Co..  41  Neb.  464,  69  N.  W.  862.  And  see  note,  45  Am.  Dec.  251, 
discussing  the  genoral  subject,  but  particularly  with  reference  to 
exemption  laws. 

The  principal  case  Is  distinguished  upon  this  point,  in  Moore  v. 
State,  48  N.  J.  L.  206,  39  Am.  Rep.  669,  In  holding  void  a  law 
authoring  the  pro8ecnti<m  of  a  person  for  an  act  previously  com- 
mitted and  as  to  which  prosecution  was  already  barred  by  statute. 

Oonstitatlonal  law  —  Obligation  of  contract— The  l^slaturf 
may  change  or  modify  the  rules  as  to  evidence  receivable  in  the 
State  courts,  and  U  the  remedy  on  an  existing  contract  is  thereby 
affected  its  obligation  la  not  necessarily  Impslred,  p.  349. 

This  rule,  which  is  but  a  corollary  of  the  one  previously  stated 
that  the  remedy  constitutes  no  part  of  a  contract,  has  been  applied 
in  a  number  of  citing  cases,  as  follows:  Gntts  v.  Hardee,  88  Oa. 
366,  ascribing  a  retrospective  operation  to  an  act  changing  the  rules 
of  evidence  in  actions  of  debt,  and  allowing  the  jury  to  reduce  the 
debt  according  to  the  eaultles  of  the  case;  Burbank  v.  Bnmsey,  00 
IlL  666,  an  act  making  a  collector's  rep(nrt  in  an  application  for 
execution  against  land  for  unpaid  taxes,  prima  fade  evidence  of  the 
regularity  of  the  assessment;  Freeman  v.  Thayer,  33  Me.  83,  an  act 
prescribing  the  evidence  sufficient  to  snstain  a  tax  sale;  Williams  v. 
Haines,  27  Iowa,  254,  1  Am.  Rep.  270,  an  act  abolishing  the  dis- 
tinction between  sealed  and  unsealed  instruments;  Oriental  Bank  v. 
Freese,  18  Me.  112,  36  Am.  Dec  703,  an  act  prescribing  new  rules 
of  evidence  in  actions  against  suretiee  oa  **  poor  debtors' "  bonds: 
Holmes  v.  Hunt  122  Mass.  616;,  23'  Am.  Rep.  S86,  an  act  making  the 
report  of  an  auditor  prima  facie  evidence  of  matters  embraced 
therein;  Rich  v.  Flanders,  39  N.  H.  323,  an  act  removing  the  dis- 
qualification of  witnesses  on  the  ground  of  Interest;  Klngley  v. 
Cousins,  47  Me.  05,  an  act  providing  that  no  suit  shall  be  maintained 
upon  a  special  promise  to  pay  a  debt  discharged  under  an  Insolvency 
law,  unless  It  be  In  writing.  In  Southerland  v.  Norrfs,  74  Md.  829. 
JI88,  28  Am.  St  Rep.  256,  260.  22  Atl.  187,  189,  a  statute  piUTldlug 
Oat  Is  ontor  to  enable  a  person  leaving  the  State  to  vote  npoD  Us 
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return,  he  must  make  aflBdavlt  of  his  InteDtlon  to  return,  was  held 
to  be  a  law  prescribing  a  rule  of  evidence,  and  was  giTcn  a  retro 
spectlve  operation.  And  upon  this  principle  the  Supreme  Court  to 
Fong  Xue  Ting  t.  United  Stataa,  149  U.  &  729;  S7  L.  919,  18  a  Ot 
toss,  uphddthe  pnnrlidoii.  la  tbrn  OUute  ezclwdkni  aft  for  a  wyittem 
ot  registration  and  Idmtlflcfttloii  of  Ohtiiese  learlBg  ttda  country 
with  Intent  to  return. 

ObUgatlaik  of  ooatnob-A  Uw,  ivlddti  la  may  way  tmIm  tlie  Ob- 
Ugatioa  o£  a  oontnet  to  flw  aUglitBat  degroa.  Impalza  that  ehUgalloD 

and  is  tmcoilstltatlonal.  pp.  2ei,  812,  827. 

This  rule,  which  is  little  more  than  a  restatement  of  the  poi^Te 
prohlblttoD  In  the  Constitutlou,  has  been  applied  Id  numerous  citing 
caaaa.  Belying  npcilt  this  pHndple,  the  courts  have  held  that  where 
a  statute  antborlsea  the  aa§Miment  of  a  tax  for  the  redemptlaa  of 
mnidclpal  bottds,  It  cannot  be  repealed  ae  as  to  Impair  the  Talne  of 
bonds  which  have  been  Issued  In  reliance  upon  It,  Bdmuda  t. 
Williamson,  70  Ala.  152;  CJounty  Commissioners  v.  King.  18  Fla,  476; 
State  V.  Young,  29  Minn.  528,  529.  9  N.  W.  741:  nr  wii.Tf  it  author- 
izes the  assessment  of  a  tax  for  the  purpose  of  Improving  streets,  it 
cannot  be  repealed  or  modified  so  as  to  impair  a  contract  for  such 
work,  Goodale  v.  Fennell.  27  Ohio  St.  432,  22  Am.  Hep.  326;  and  a 
statute  proTldbv  tox  tha  laaae  ot  mlMtltiite  nuutlclpal  bonds  was 
held  void  In  M  far  ai  It  tended  to  loBsen  tbe  eitr'a  liabmtjr,  Pet^le 
ex  rd.  T.  Otis,  90  N.  T.  B2;  >o  also  county  warrants  have  been 
declared  to  be  contneti,  and  a  law  which  provides  that  they  shall 
be  receivable  in  payment  of  taxes  cannot  be  repealed  so  as  to  Im 
p;iir  that  ri^'lit,  People  ex  rt.'l.  v.  IImU.  S  Colo.  492,  9  Pae.  37;  and 
au  act  which  declares  that  counties  are  uot  corporations  subject  to 
sidt  cannot  operate  to  defeat  claims  already  existing.  National 
Bank  T.  Sebastian  Co.,  B  DHL  418,  F.  0. 10,040;  nor  can  an  act,  pro- 
viding that  tbe  estate  ot  one  Jolntlr  lUbIa  ulth  anothor  absB  not 
be  discharged  by  his  death,  operate  retmveetlvdy  so  aa  to  create 
a  new  obligation,  Randall  t.  Sackett,  77  N.  Z.  482.  An  act  gMng 
courts  and  juries  power  to  remit  Interest  la  also  within  the  pro- 
hibition. Roberts  v.  Coclie,  28  Grntt.  215;  as  well  as  :iu  lu  t  which 
prohibits  a  bank  from  transferring  evidences  of  ilobt.  its  charter 
having  authorized  It  to  acquire  and  dispose  of  property  generally; 
and  Leaffh  t.  Smith,  25  Ark.  263,  applying  this  principle,  declared 
void  an  aet  tna><"g  Confederate  money  xecelvable  In  paymeot  of 
debts. 

Laws  purporting  to  operate  only  upon  the  remedies  given  for  the 
■enforcement  of  contracts  are  not  entirely  free  from  the  operation 
of  this  constitutional  prohibition.  While  the  authorities  are  by  uo 
means  unanimous  upon  the  question,  a  considerable  number  rely 
upon  the  rule,  as  stated  in  the  principal  case,  in  declaring  that  laws 
exempting  certain  property  from  execution,  although  operating  on 
the  remedy,  so  tax  affect  the  obligation  aa  to  be  liuy^onUlTC  to 
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contracts  entered  into  or  judgments  recovered  prior  to  the  enact- 
ments. Forsyth  t.  Harbmr.  iCharlt  (Ga.)  331,  334;  Deerlng  t.  Boyle, 
8  Kan.  S35.  12  Am.  Bep.  488;  In  re  Kennedy,  2  S.  O.  222;  Hannnm 
T.  Mclntnrf,  6  Baxt  231;  Homestead  Cases,  22  Oratt  288,  12  Am. 
Rep.  615.  The  anthorttles  are  also  divided  as  to  whether  "  stay 
laws  "  can  operate  npon  salts  pending  or  Judgments  recovered  at  the 
time  fbffy  are  passed;  bat  the  following  cases  have  dedared  tbem 
invalid,  except  In  their  prospective  operation.  Aycock  v.  Martin,  87 
Oa.  140,  147,  92  Am.  Dec.  60.  note;  State  v.  Oarew,  IS  lUch.  Jj.  60S, 
91  Am.  Dec.  248;  Barry  v.  Iseman,  14  Rich.  L.  135.  138.  81  Am.  Dec. 
263,  266;  Webster  v.  Rose,  6  Helsk.  98,  09,  19  Am.  Rep.  585,  586 
(overruling  Famsworth  v.  Vance,  2  Gold.  112,  115,  116,  119);  and 
see  dissenting  opinion.  Ex  parte  Pollard,  40  Ala.  102,  105.  Of  the 
same  effect  are  laws  staying  foreclosure  sales,  and  the  citing  cases 
have  denied  their  retrospective  operation,  Taylor  v.  Steams.  18 
Oratt  271,  274,  280;  Swlnbnme  v.  Mills,  17  Wash.  622,  61  Am.  St. 
B^  9B9,  60  Pac.  492;  Yon  Baumbach  v.  Bade,  9  Wis.  576,-  591,  68S, 
76  Am.  Dec.  287.  This  construction  has  been  given  to  a  statute  sns- 
pendlng  execution  unless  the  creditor  accepts  paper  upon  a  State 
bank  in  satisfaction  of  his  Judgment,  Grayson  v.  Lilly.  7  T.  B.  Mon. 
11;  and  to  a  statute  abolishing  vendor's  liens,  Jordan  v.  Wlmer,  45 
Iowa,  68.  In  Schuster  v,  Weiss,  114  Mo.  174,  21  S.  W.  448,  19  L.  K. 
A.  187.  it  was  declared,  although  the  legislature  could  change  rules 
relating  to  appeals,  snch  a  change  conld  not  vary  the  liability  of  a 
surety  on  an  appeal  bond;  and  In  the  dissenting  opinion,  Uastm  v. 
Halle.  12  Wheat  879,  6  L.  663.  it  was  argued  that  a  discharge  from 
imprisonment  under  an  insolvent  law  could  not  operate  to  dlscbargo 
the  surety  on  a  ball  bond.  See  also  Lawson  v.  Jeftries,  47  Miss.  700. 
12  Am.  Rep.  854,  where  the  rule  Is  approved  In  general  discussion. 
State  ex  rel.  v.  New  Orleans,  32  La,  Ann.  718.  and  Pierce  v.  Kltz- 
mlller,  10  W.  Va.  573,  while  recognizing  the  soundness  of  this  rule, 
declare  that  Judgments  founded  on  torts  are  not  contracts  within 
the  meanliv  of  the  prohibition,  and  laws  regulating  the  rendition  of 
such  Judgments  or  the  Issuance  of  execution  thereon  may  operate 
retrospectively.  The  dissenting  opinion  In  UcElvaln  v.  Mndd,  44 
Ala.  76,  also  distinguishes  the  principal  case  in  arguing  that  the 
prohibition  does  not  apply  to  acts  of  the  national  government,  and 
that  the  emancipation  proclamation  operated  to  discharge  contracts 
for  the  purchase  of  slaves. 

Btatatee.—  The  presumption  Is  always  In  favor  of  the  validity  of 
a  legislative  act  unless  the  contrary  is  shown  beyond  a  reasonable 
doubt,  p.  270. 

nie  ruling  of  the  principal  case  upon  this  point  has  been  iq^UAd 
and  followed  in  nnmerous  citing  cases  involving  various  statates: 
George  t.  Ooncord.  45  N.  H.  437.  and  Metropolitan  Bank  t.  Tan 
Dyck.  27  N.  Y.  460,  declaring  legal  tender  acts  valid;  Grant  do.  t. 
Balsb  S  Or.  246,  and  Edwards  t.  Dupuy.  21  La.  Ann.  686»  asserting 
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power  ot  I^Blatare  to  fix  fees  and  salaries  of  conn^  Jadges;  Alex- 
ander T.  People  ex  rel.,  7  Cola  160,  2  Pac  900;  State  ez  rel.  t. 
OonunissIoDers  Sumter  Coun^,  10  Fla.  581;  Wliallon  Ingbam, 
Circuit  Judge,  SI  Mich.  16  N.  W.  881,  and  Bvans  Job.  8  Ner. 
339,  to  provide  for  removal  of  county  seats  In  absence  of  express 
prohibition;  Common  Council  of  Detroit  v.  Rush,  82  Mich.  540.  46 
N.  W.  953.  10  L.  B.  A.  174;  Wooley  v.  Watklns.  2  Idaho,  664,  22  Pac 
105,  and  People  ex  reL  v.  Thompson,  155  111.  465.  40  N.  B.  310,  to 
regulate  State  elections  generally,  and  to  apportion  senatorial  dis- 
tricts; State  ex  reL  t.  Hunter,  38  Ean.  683,  17  Pac.  185.  holding 
valid,  an  act  providing  that  municipal  officers  shall  appoint  pcdice 
commissioners;  Attorney-General  v.  Preston.  56  Ulcb.  179.-22  N.  W. 
262.  an  act  making  village  president  ez-officlo  member  of  board  of 
supervisors;  Bnrch  v.  Hardwicbe.  30  Gratt.  32,  32  Am.  Rep.  642.  an 
act  giving  mayor  authority  to  remove  municipal  officers;  Bridges  v. 
Shallcross,  6  W.  Va.  672,  an  act  prescribing  duties  of  State  officers 
and  providing  for  a-  board  of  public  works;  Cutts  v.  Hardee,  38  Ga. 
855,  an  act  changing  rules  of  evidence  In  actions  of  debt;  State  ex 
reL  T..  Gonnty  Judge  DavlB  County.  2  Iowa,  282.  holdli^  Hist  statnts 
providing  for  vacation  and  relocation  of  roads  did  not  violate  con- 
stitutional provision  that  '*  every  law  shall  embrace  bnt  one  ob- 
ject; "  Stewart  v.  Supervisors,  30  Iowa.  14,  1  Am.  Rep.  242,  holdlnr 
valid,  an  act  levying  tax  to  aid  In  construction  of  railroad;  Owen  v 
Sioux  City,  91  Iowa,  107,  59  N.  W.  6,  holding  fact  that  statute  relat 
ing  to  public  Improvements  deals  with  cities  of  certain  class,  doe^ 
not  make  It  Toltf  as  being  "  special  lei^slatlon; "  Police  Jury  t. 
McDonog^,  8  La.  Ann.  861,  holding  constitutional  restriction  upop 
giving  aid  to  corporations  was  no  limltatiott  upon  aid  legislature 
could  autborise  police  jury  to  grant;  State  ex  rel.  t.  Pagan.  22  La 
Ann.  557,  asserting  power  of  State  to  prescribe  location  wherr 
slaughtering  of  cattle  is  to  be  carried  on;  State  v.  Maine,  etc.,  R.  R 
Co.,  66  Me.  515,  asserting  power  of  legislature  to  form  hew  an^ 
distinct  corporation  out  of  two  or  more  corporations  previously  ex- 
isting; Barnes  v.  Savage,  77  Me.  216,  52  Am.  Rep.  "^2,  to  authorize 
exeeutlonQ  on  judgments  against  towns  to  be  levied  against  property 
of  inhabitants;  Simpson  v.  Savings  Bank,  56  N.  H.  460,  22  Am.  Rep. 
493.  to  autiioriEe  reduction  of  deposit  accounts  of  insolvent  savings 
banks,  so  as  to  divide  losses  equitably  among  depositors;  In  re  New 
York  Elevated  R.  R.  Co.,  70  N.  Y.  343,  to  authorize  railroad  to  use 
other  motive  power  than  charter  prescribed;  Sage  v.  Brooklyn,  89 
N.  Y.  196,  declaring  valid,  an  act  providing  for  condemnation  of 
laud  for  streete  and  remitting  owner,  for  sole  remedy,  to  fund  to  be 
raised  by  taxation;  Sweet  v.  City  of  Syracuse,  120  N.  T.  860,  20  N.  B. 
20^  providing  for  establishment  and  maintenance  of  municipal 
water-works;  Bartol  v.  Bckert,  60  Ohio  St  41.  88  N.  B.  205.  giving 
retroactive  effect  to  statute  Umittng  time  for  commendng  suits  on 
judgmente;  State  t.  District  of  Narragansett,  16  B.  L  440.  16  AtL 
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908,  8  L.  B.  A.  298,  holding  provision  regarding  formation  of  eor> 
poratl<«u  directory  only,  and  Bubstantlal  compliance  snffldent; 
Fanuworth  t.  Vance,  2  CJold.  .122,  holding  valid,  an  act  staying  esn- 
cntkm  on  Judgments  in  suits  i»endlng  at  time  of  passage;  Btcme 
Bumper,  1  Tex.  App.  CIt.  14^,  an  act  exempting  corporattons  from 
taxation;  State  Strander,  8  W.  Va.  703,  giving  retroactive  effect 
to  an  act  providing  for  examination  of  persons  charged  with  felony 
before  County  Court;  Stow  v.  Parks,  2  Plon.  129,  applying  principle 
In  giving  national  bankrupt  law  effect  In  territory,  In  absence  of 
express  exclusion  of  territories;  Gommlssloners  of  Wyandotte  Go. 
V.  Abbott  62  Kan.  1S7,  34  Pac.  417.  hnt  holding  statute  providing 
for  public  improvements  void  because  assessment  not  made  In  man- 
ner prescribed  by  Constitution;  United  States  v.  Boyer,  85  Fed.  430. 
but  holding  void,  hn  act  of  congress  providing  for  Inspection  of  cattle 
about  to  be  slaughtered,  such  legislation  not  being  within  commerce 
power.  Dissenting  opinions  In  the  following  cases  apply  the  rule: 
Pollock  V.  Farmers'  L.  &  T.  Co.,  158  U.  S.  699,  39  L.  1147,  15  S.  Ct 
944,  majority  holding  Income  tax  void;  Koehler  v.  HUI,  60  Iowa.  588; 
14  N.  W.  761,  majority  holding  that  amendment  had  not  become 
part  of  Constitution,  where  it  was  not  properly  entered  upon  Journal 
of  assembly;  Louisville  Bridge  Co.  v.  Louisville,  8X  Ky.  211,  majori^ 
denying  validity  of  municipal  tax  upon  bridge  across  navigaUe 
river;  State  v.  Cumberland,  etc.,  B.  B.  Go.,  40  Md.  54,  majority 
holding  void,  an  act  taxing  coal  transported  for  sale,  so  far  as  It 
operated  upon  Interstate  commerce;  Jacobs  v.  Smallwood,  63  N.  G. 
126,  arguing  in  favor  of  validity  of  "  stay  law."  The  rule  la  also 
cited  approvingly,  but  without  particular  application,  in  Chesapeake^ 
etc..  By.  Co.  V.  Miller.  19  W.  Va.  421.  See  also  note.  86  Am.  Dee. 
867. 

Constitutional  law  —  Ex  post  facto  laws.—  The  constitutional  pro< 
hlbltlon  upon  the  States  to  pass  ex  post  facto  laws  has  reference 
to  laws  of  a  criminal  nature,  prescribing  a  punishment  for  an  act 
which  was  Innocent  at  the  time  It  was  committed,  pp.  266,  287. 

This  definition  has  been  relied  upon  In  a  number  of  citing  cases 
in  passing  upon  the  validity  of  various  statutes:  Watson  v.  Merc^, 
8  Pet  110,  8  L.  885,  holding  a  civil  statute  respecting  deeds  of  land 
not  ex  post  facto;  Baltimore,  etc.,  R.  K.  Go.  v.  Nesblt  10  How.  402, 
13  L.  472,  respecting  a  corporate  charter  conferring  power  of  emi> 
nent  domain;  Foster  v.  Police  Oommlssioners,  102  Gal.  490,  41  Am. 
St  Rep.  197,  87  Pac.  766,  asserting  the  power  of  the  States  to  de- 
prive persons  previously  convicted  of  a  felony  of  the  right  to  seU 
liquor.  The  definition  has  also  been  Invoked  to  support  the  validity 
of  "test  oath"  acts;  Shephrad  v.  Orimmett  2  Idaho,  1128,  81  Pac. 
796;  Ex  parte  Hunter.  2  W.  Va.  169;  Bx  parte  Quarrier,  4  W.  Va. 
223;  dissenting  opinions.  Bx  parte  Gsrland.  4  Wall.  890,  18  L.  874, 
and  Green  v.  Shumway,  39  N.  T.  432.  In  the  dissenting  opinion. 
Moore  t.  State.  43  N.  J.  L.  231,  it  was  argued  that  merely  removing 
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the  bar  to  a  prosecution  for  an  act  punishable  when  committed  wai 
□ot  ex  post  facto.  See  also  note,  1  Blackf.  19a  Several  eases  hold 
that  laws  Impairing  vested  rights,  while  not  ex  post  facto  laws,  are 
of  similar  effect,  and  so  void.  Thus  In  Wilder  t.  Lnmpkln,  4  Oa. 
215.  219,  on  act  declaring  It  unnecessary'  to  make  snretleB  on  appeal 
and  Injunction  bonds  parties  to  writs  of,  error  was  declared  In- 
operative as  to  cases 'pending;  and  In  Bnrch  v.  Newbury,  10  N.  T. 
3f)l,  an  act  reviving  the  right  of  appeal  In  cases  wh^  the  right 
was  barred  b}'  lapse  of  time  was  held  void  for  the  same  reason. 
To  this  effect  also  are  the  dlesenting  opinions  In  The  Legal  Tender 
Cases.  12  Wall.  670,  672,  20  L.  351,  arguing  that  the  legal  tender 
acts  operated  to  impair  vested  rights;  Sinking  Fund  Oases,  9D  U.  8. 
765.  25  L.  618,  majority  upholding  an  act  of  congress,  varyiiUC  a 
government  contract  with  the  Pacific  railroads  and  compelling  them 
to  maintain  a  sinking  fund  to  meet  the  government  debt  See  note 
on  ex  post  facto  laws  to  Calder  v.  Bull,  8  DaU.  886-101,  1  L.  648- 
664.  snpra. 

Ooustltntlcmal  law.—  It  te  the  actual  exercise  of  a  pow^  Iqr  con- 
gress, and  not  the  mere  grant  to  congress,  which  precludes  its 

exercise  on  the  part  of  the  States;  otherwise,  if  the  nature  of  the 
power,  or  the  terms  in  which  it  was  granted,  require  that  congress 
alone  shall  exercise  It,  pp.  275,  276,  307. 

Relying  upon  this  doctrine,  the  courts  have  asserted  the  concurrent 
power  of  the  States  to  regulate  weights  and  measures,  in  absence 
of  congressional  action.  Weaver  v.  Pegelly,  29  Pa.  St  29,  70  Am. 
Dec.  153.  And  see  note,  70  Am.  Dec.  154,  collecting  other  authori- 
ties. They  have  upheld  the  power  of  the  States  to  legislate  con- 
cerning matters  Incidentally  aifectlng  Interstate  commerce.  Thus, 
they  may.  In  the  exercise  of  their  police  power,  prohibit  sales  of 
liquor,  thus  restricting  Its  transportation;  License  Cases,  5  How. 
607,  12  L.  308,  or  may  prohibit  persons  from  having  in  their  pos- 
session certain  game  birds;  Phelps  v.  Racey,  60  M.  T.  15,  19  Am. 
Rep.  144,  may  regulate  charges  of  telephone  comimnles.  Hockett 
V.  State,  106  Ind.  269,  66  Am.  Rep.  207,  6  N.  E.  183;  and.  In  the 
absence  of  congressional  action,  may  authorize  the  consolidation  of 
several  Interstate  lines  operating  within  their  limits,  Boardman  v. 
Lake  Shore,  etc.,  Ry.  Co.,  84  N.  T.  186.  On  the  other  hand,  in 
People  ex  rel.  v.  Curtis,  60  N.  T.  328,  10  Am.  Eep.  488,  the  court 
held  that  extradition  of  fugitives  from  a  foreign  country  was  an 
exclusive  power  of  the  Federal  government;  and  to  the  same  effect 
Is  Ex  parte  Holmes.  12  Vt  646,  although  Redfield,  X.  in  a  separate 
oplnitm,  argued  contra.  The  dissenting  i^nion  in  GUman  v.  Morse. 
12  Vt  557,  also  cited  the  principal  case,  the  majority  denying  the 
power  of  the  State  to  disband  the  mllltla.  Simmons  v.  Miller  40 
Jliss.  25,  asserted  the  exclusive  power  of  the  Confederate  congress 
or'ir  the  mtllUa  by  holding  that  a  State,  by  raising  mllltla.  coold 
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not  retain  Its  enlisted  men  as  against  the  conscription  acts.  Lynch 
T.  Glarke,  1  Sandf.  Oh.  644,  denlei  tbe  power  of  tHe  State  to  pre- 
scribe rules  of  naturalization.  See  also  Day  BuflliiKton,  8  Cliff. 
886.  F.  O.  8.675,  where  the  rule  Is  approTed  In  general  discussion. 
In  the  dissenting  opinion  of  OurtlB,  J.,  in  Dred  Scott  t.  Sandford. 
19  How.  578,  IB  L.  772.  the  principal  case  la  explained  and  distln- 
guished  upon  thia  point,  in  arguing  that  the  exclusive  power  of 
naturallzatlott  vested  In  congress  extended  only  to  removing  dis- 
abilities of  foreign  birth  and  not  to  conferring  dttsenshlp  upon  freed 
slaves. 

constitutional  law  —  Bankruptcy.—  The  power  given  to  congress 
to  pass  bankrupt  laws  Is  not  exclusive,  and  In  the  absence  of  con- 
gressional action  the  States  may  pass  such  laws,  subject  only  to 
the  restriction  that  they  are  not  to  be  given  a  retrospective  <^a- 
tion,  pp.  264,  275,  276.  807,  814,  869. 

This  rule  stated  iu  answer  to  the  broad  question  as  to  the  power 
of  the  States  to  pass  insolvent  laws  operating  upon  future  con- 
tracts, has  been  affirmed  and  followed  In  numerous  citing  cases: 
Van  Hoffman  v.  City  of  Qulncy,  4  WalL  652,  18  L.  409;  In  re 
Relman,  7  Ben.  466.  P.  C.  11,673;  Mather  v.  Mesblt,  4  McGrary,  606. 
IS  Fed.  878;  State  r.  Ourran.  12  Ark.  8K!;  Rhodes  v.  Borden, 
67  Cel.  8,  6  Pac.  850;  Hempstead  v.  Reed.  6  Conn.  490,  4S1;  Orr  v. 
LisBo.  88  La.  Ann.  477;  Feleb  Bugbee,  48  Me.  11.  77  Am.  Dec. 
204;  Marsh  v.  Putnam,  3  Gray,  555;  Goreley  v.  Butter,  147  Mass. 
12,  16  N.  E.  737;  Wendell  v.  Lebon.  30  Minn.  238,  289.  IB  N.  W.  Ill; 
Steven  v.  Brown.  49  Miss.  599;  Sebrlng  v.  Messerean,  8  Oow.  846; 
Elton  V.  O'Connor,  6  N.  Dak.  5,  6,  68  N.  W.  85;  In  re  Reynolds,  8  R. 
L  489,  483,  B  Am.  Rep.  617.  621;  Merrill  v.  Bowler,  38  Ati.  116.  The 
rule  is  also  approved  In  discussion,  obiter.  In  Brighton  Bank  v. 
Merlck.  U  Mich.  417,  418.  And  see  notes,  2  Blackf.  402;  8  Am. 
Dec.  820;  14  Am.  Dec.  740.  As  Instances  where  laws  purporting  to 
operate  retrospectively  were  held  void,  two  citing  cases  are  to  be 
noted;  Schwartz  v.  Drfnkwater,  70  Me.  410,  holding  such  a  law 
inoperative  to  discharge  debts  existing,  and  not  proven  against  the 
debtor's  estate  at  the  time  of  passage;  Feabody  v.  Stetson,  88  Me. 
279,  34  Atl.  76,  or  to  dissolve  an  attachment  previously  levied. 
In  Van  Hook  v.  Whltiock,  26  Wend.  53,  87  Am.  Dec.  248.  the 
principle  was  recognized,  but  held  inapplicable  where  creditors  of 
an  Insolvent  corporation,  whose  claims  existed  prior  to  tbe  act 
had  accepted  dividends  under  tiie  discharge,  thereby  estopping 
themselves  from  denying  the  validity  of  the  law.  So  also  In  Hund- 
ley V.  Chaney.  6B  OaL  863,  4  Pac.  288,  a  discharge  under  a  State 
act  of  1880  was  held  to  bar  a  recovery  on  a  Judgment  recovered 
In  1876,  such  act  having  been  merely  amendatory  of  a  previous 
act;  and  more  favorable  to  the  creditor  than  the  previous  act  In 
re  Klein,  14  Fed.  Oaa.  724,  attempted  to  apply  tbe  restriction  to 
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acts  paseed  by  congresB,  and  declared  the  national  act  ot  1841  vtAiU 
BO  far  aa  It  purported  to  operate  upon  preTlons  contracts,  hot  this 
decision  was  reversed  in  In  re  E:ieln,  14  Fed.  Cas.  717,  718,  note, 
1  How.  279.  280,  281,  11  L.  131.  132. 

There  Is  authority  for  holding,  that  eTen  while  a  national  bank- 
rapt  law  l8  in  force  the  State  may  pass  laws  dealing  with  matters 
not  covered  by  the  act  of  congress;  Baldwin  t.  Bnswell.  B2  Vt.  82, 
holding  valid  an  act  anthorbdng  compositions  wtOi  credltcffs.  And 
In  Eberaole  v.  Adams.  10  Bush,  86,  an  act  to  prevent  fraudnloit 
assignments  was  held  not  to  be  an  Insolvent  or  bankrupt  law,  and 
80  not  superseded  by  the  national  act 

Oonstitatlonal  law — Bankruptcy. —  The  effect  of  the  passage 
of  a  national  bankrupt  law  Is  to  suspend  similar  State  lavra,  p.  296. 

This  rule,  which  follows  from  the  restriction  placed  upon  the 
States  In  the  exercise  of  their  concurrent  power,  has  been  applied 
in  a  number  of  citing  eases.  Relying  upon  this  ruling,  citing  cases 
have  held  that  proceedings  under  Stats  laws.  Instituted  while  the 
national  act  was  In  £orce,  were  absolutely  Told,  Globe  Ins.  Ob. 
Cleveland  Ins.  Co..  10  Fed.  Cas.  490;  Van  Nostrand  v.  Carr,  80  Md. 
131;  and  in  such  cases  the  courts  will  grant  motions  dismissing  pro-' 
ceedlngs  In  the  State  courts.  In  re  Reynolds,  9  Bank.  Beg.  52,  54, 
55,  57,  P.  C.  11.723,  8  R.  X.  490,  491,  5  Am.  Rep.  618,  619;  or  wlU 
grant  Injunctions  to  restrain  assignees  under  State  laws  from  Inter- 
fering with  the  property  of  the  assignors.  And  this  Is  so  whether 
proceedings  have  been  instituted  against  a  debtor  nnder  the  national 
act  or  not,  Oriswold  v.  Pratt  0  Met  17.  10.  In  Thomhlll  v.  Bank, 
1  Woods,  8.  F^  O.  13.992.  an  act  to  provide  fbr  the  liquidation  of 
banks  and  the  forfeiture  of  their  charters  was  held  in  effect  an 
insolvent  law  and  so  suspended  by  the  act  of  congress.  And  in  In 
re  Independent  Ins.  Co..  1  Holmes,  104,  F.  C.  7,017.  it  was  even 
held  that  although  a  corporation  had  been  previously  dissolved 
under  such  a  State  law,  It  was  still  In  existence  for  the  purpose  of 
proceeding  against  It  under  the  national  act 

But  In  Rasch  v.  Creditors,  3  Rob.  (La.)  409,  It  was  held  that  a 
State  law  providing  a  mere  respite  for  a  debtor  was  not  an  Insol- 
vent law,  Inasmuch  as  It  did  not  purport  to  discharge  the  debt 
If oreow,  where  the  act  of  congress  by  Its  terms  Is  not  to  be  opera- 
tive until  a  future  da'te,  State  laws  are  continued  in  force 
until  that  time,  Martin  v.  Perry,  87  Ca).  210;  Day  v.  Bard- 
well,  07  Mass.  260;  and  proceedings  commenced  under  a 
State  law  during  that  period  may  be  carried  to  conclusion,  even 
after  the  national  act  has  become  operative,  Chamberlln  v.  Perkins. 
01  N.  H.  840.  Stete  laws,  being  merely  suspended,  by  the  enactment 
of  a  national  bankrupt  law,  they  are  ipso  facto  revived  by  Its 
repeal,  Butier  v.  Goieley,  146U.  B.80a818.88L.864,886kana  nota 
7  Am.  Dec.  682. ' 
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Constitutional  law^  Oontemporary  practical  constnictlon  of  a 
OcHUtlttitloii  Is  entitled  to  great  respect,  pp.  290,  311. 

This  mle  has  been  frequently  applied  In  holding  that  long-con- 
ttnned  acquiescence  In  a  legtslative  act  Is  conclusive  of  Its  con- 
stitutionality; Wheeler's  Appeal,  45  Oonn.  S16,  giving  effect  to  a 
statute  regulating  appeals;  Gommlsdoners  of  Franklin  County  t. 
Buntliv.  Ill  Ind.  14S,  12  N.  B.  JSlj  construing  an  act  relative  to 
powers  of  county  conunlsslonerB;  Hot^  t.  State  ex  rel.,  119  Ind. 
888,  21  N.  B.  890,  an  act  relative  to  the  appointive  powers  of  the 
legislature;  Board  of  Commissioners  of  White  County  v.  Gwln,  136 
Ind.  572,  36  N.  E.  241,  22  L.  R.  A.  409,  practice  construing  statute  to 
effect  that  circuit  Judges  must  hold  court  at  county  seats,  held 
to  govern;  McPherson  v.  Secretary  of  State,  92  Mich.  383.  31  Am. 
St  Rep.  591,  52  N.  W.  471,  16  L.  R.  A.  478,  asserting  the  power  of  the 
teglalatnre  to  divide  the  State  Into  districts;  Trustees  t.  Uclver,  72 
M.  G.  88.  adopting  the  legislative  constracUon  of  an  act  regulating 
the  election  of  trustees  of  a  State  university;  TUlman  Cocke. 
9  Bast  461.  holding  that  continued  grants  of  charters  containing 
exemptions  from  taxation  fixes  the  constitutional  right  of  the  legis- 
lature; Bridges  v.  ShaUcross,  6  W.  Va.  576,  construing  an  act  pre- 
scribing the  duties  of  public  officers;  State  ex  reL  v.  Harrison,  116 
Ind.  309,  19  N.  B.  150,  holding  that  where  an  ambiguons  statute  pro- 
viding for  the  compensation  of  a  public  officer  has  been  construed 
by  the  legislature  and  acquiesced  in  by  the  officer,  he  is  bound 
thereby.  See  also  the  valuable  note  In  IS  Am.  St  Rep.  146.  Olted 
also,  arguendo,  in  Rhode  Island  v.  Massadinsetts,  12  Pet.  728,  9 
L.  1260;  Talcott  v.  Township  of  Pine  Grove,  1  FUpp.  166,  F.  O. 
18,785.  and  Baca  v.  Perez,  8  N.  Mex.  196,  42  Pac.  165. 

Btatotea. —  The  unconstltntionallty  of  part  of  a  statute  does  not 
necessarily  render  the  whole  void,  pp.  296,  816. 

This  mle  has  been  applied  In  the  following  citing  cases:  Barry 
T.  Iseman,  14  Rich.  L.  135,  91  Am.  Dec.  263.  and  Goggans  v.  Tumlp- 
seed.  1  S.  C.  82,  9S  Am.  Dec.  898,  holding  "  stay  law  "  void  only  so 
far  as  It  purported  to  operate  on  previous  contracts  or  Judgments; 
Santo  V.  State.  2  Iowa.  208.  68  Am.  Dec.  606^  construing  statute  ^o- 
vldlng  for  State  elections. 

Constltational  law.—  In  constmlng  a  Constitution,  the  Intention 
of  the  Instniment  Is  to  prevail,  and  this  Intent  is  to  be  collected 
^^ly  from  Its  words,  underatood  in  their  ordinary  sense,  p.  8^ 

This  mle  has  been  cited  and  the  principle  applied  In  the  following 
citing  cases,  constmlng  various  statutes:  Henderson  v.  Alexander. 
2  Ga.  SS,  constmlng  a  clause  In  a  State  Judiciary  act  relative  to 
abatement  of  actions;  In  re  O'Nell's  Will,  91  N.  Y.  620,  a  statute 
providing  for  subscription  of  the  testator's  name  at  the  "end  of 
the  will; "  Charleston  v.  Oliver,  16  S.  C.  62.  holding  taxes  not  to  tw 
a  debt  within  the  meaning  of  a  statute  prohibiting  Imprisonment  fiw 
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debt   See  also  diMentliig  t^lalon.  State  t.  Jeanliigs,  81  Mo.  208, 
declaring  the  rale  to  be  applicable  In  construing  a  penal  statnte. 

Stare  dedsla.— Tbe  positlTe  aQtborlty  of  a  decidoji  la  co-extenstve 
only  with  tiie  facts  upon  which  It  is  made  (per  Marshall,  0.  J.)> 
p.  832. 

The  following  citing  cases  affirm  and  follow  this  rale,  refusing  to 
be  guided  bj  dicta  in  preTions  cases:  Walker  t.  Walker,  17  Ala. 
400;  Lake  Shora.  etc..  B.  B.  Co.  t.  Wllaon,  11  Ind.  App.  493,  38  N.  B. 
846;  Decoster  t.  Wing,  76  Me.  45S;  Marsh  v.  Putnam,  8  Gray.  654; 
Orampton  t.  Valldo  Marble  Co.,  60  Vt.  800,  16  AtL  168;  Brans  t. 
Virgin  72  Wis.  427.  7  Am.  St  Bep.  871.  89  N.  W.  866;  Paine  t.  Jones. 
M  Wis.  78,  67  N.  W.  88.  See  also  dissenting  opinion.  Bstate  of 
Breltong,  78  Wis.  89,  47  N.  W.  la  The  nde  Is  also  approved  In 
dlscnsslon  obiter  in  the  following  cases:  Beverly  v.  Baraltz,  55  Kan. 
473,  49  Am.  St  Bep.  263,  42  Pac.  727;  Grimes  v.  Bryne.  2  Minn.  102; 
Danks  t.  Qnackenbnsh,  1  N.  T.  148. 

BlUs  and  notaa.—  The  irignature  of  an  indoraer  Is  evidence  of  his 
promise  that  the  bill  shall  be  paid,  and  of  his  having  received  value 
for  it  (per  Marshall,  X),  p.  341. 

This  elementary  rale  has  been  affirmed  in  Boss  v.  Jones,  22  WalL 
68^  22  L.  734.  and  Duerson  r.  Alsop,  27  Gratt  243,  In  entertaining 
sidts  against  indwsers.  In  Haily  t.  Falconer,  82  Ala.  641,  it  was 
held,  however,  that  a  spedal  lndors«ment  expressing  only  one  of  tbe 
legal  Implications  arising  from  an  Indorsement  In  blank,  excludes 
all  others. 

BlUa  and  notes.—  The  drawer  of  a  bill  of  exdiange  Is.entltled  to 
notice  of  Its  dishonOT,  and  the  law  will  presume  that  he  has  stipu- 
lated f<Hr  such  notice  &»er  Marshall.  J.),  p.  841. 

This  rale  has  been  applied  in  McVeigh  v.  Bank,  28  Gratt  860,  dis- 
missing a  suit  where  such  notice  was  not  given. 

Oontraet—  In  case  of  an  implied  contract,  the  law  will  presume 
that  tbe  parties  have  made  those  stipulations  which,  as  honest,  fair 
and  just  men  they  ought  to  have  made  (per  Marshall,  O.  J.),  p.  341. 

Tbe  dting  cases  apply  this  rule  in  a  variety  of  ways,  as  follows: 
Hughes  T.  Dundee,  etc..  (3a,  10  Sawy.  230,  238. 21  Fed.  B^  174, 176; 
Saunders  v.  Saunders,  00  Me.  289,  38  AtL  178;  Nolan  v.  Swift  111 
Mich.  61,  69  N.  W.  98,  and  English  v.  Mitchell  Cattle  Co.,  55  Pac. 
818,  all  holding  that  where  valuable  services  are  rendered,  under 
circumstances  not  inconsistent  with  the  existence  of  a  contract,  the 
parties  are  presumed  to  have  stipulated  for  a  reasonable  compensa- 
tion; Gllddon  V.  McKInstry.  25  Ala.  248,  holding  that  diligence  In 
coUectlns  a  fnnd  out  of  which  a  person  had  promised  to  pay  In 
writing  a  eert^  amount  was  an  Implied  term  of  the  contract;  and 
Lawler    Murphy,  68  Oonn.  SIO,  20  AO.  468, 8  U  B.  A.  IIS,  Is  to  the 
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•une  effect  that  affreement  by  an  insurance  association  to  pay,  on  tba 
death  of  tbe  Insured.  "  a  sum  received  from  a  death  assessment,"  etc.. 
implied  an  agreement  to  levy  the  assessment  While  recognising  tb» 
■onndness  of  the  role  sereral  cases  bare  held  It  Inapplicable:  Baya 
▼.  MeOonnen.  42  Ind.  28T,  and  Weir  Wcdr,  8  B.  Mon.  648,  89  Am. 
Dec.  4SiO,  holding  that  a  contract  cannot  be  Implied  from  the  fact 
that  a  child  remains  In  the  service  of  his  parents  after  attaining  his 
majority,  and  refusing  to  allow  a  recovery  for  services;  Dunphy  v. 
Byan.  116  U.  S.  4»T,  20  L.  705,  6  8.  Ot  488.  holding  an  ImpUed 
promise  not  mforceaUe  where  It  waa  wtttiln  the  atatnte  ot  tranda. 

Bills  and  notea.— The  usage  of  banks  In  extending  the  time  of 
grace  to  three  days,  becomes  a  part  of  the  contract  embodied  In  a 
promissory  note,  (per  Marshall,  J.),  p.  842. 

GIted  to  this  point  In  Bank  of  Tennessee  t.  Ofllcer,  8  Baxt  175. 
holding  Indorser's  liability  not  fixed  1^^  demand  on  tiie  drawer  be- 
fore the  third  day.  See  also  Weems  v.  Yentress,  14  La.  Ann.  26^ 
and  Duerson  v.  Alsop.  27  Gratt  230,  where  the  role  Is  approved  In 
general  discussion. 

Insolvenoy.— Where  a  nonrei^dent  creditor  mibmlts  his  claim  In 
proceedings  toe  a  discbarge  under  a  State  law,  be  is  bonnd  thereby, 

p.  364. 

This  principle  has  been  reaflarmed  In  Davidson  v.  Smith,  1  Blss. 
348,  F.  O.  3,608.  But  such  appearance  must  be  clearly  a  submission 
to  the  Jurisdiction  In  the  discharge  proceedli^  Mere  appearance  In 
conrt,  for  the  purpose  of  opposing  the  discharge,  has  been  held  In- 
sufficient, Norton  v.  Cook,  0  Conn.  818,  820,  23  Am.  Dec.  844,  845; 
McCarty  t.  Olbson,  5  Gratt  822. 

fiuolvancy.— An  assignment  for  creditors,  under  an  insolvent  law. 
Is  Inoperative  to  convey  tbe  debtor's  property  in  a  foreign  Jurisdic- 
tion; but  a  debtor's  own  deed  of  assignment  for  creditors  vrlU  pass 

all  property  speclfled,  p.  364. 

This  rule  has  been  followed  In  a  number  of  cases  where  the  pre- 
else  question  has  arisen.  An  assignment  under  Insolvent  laws,  can- 
not bar  the  right  of  a  nonresident  creditor  to  attach  tbe  debtor's 
property  In  a  foreign  Jurisdiction,  In  re  Bugbee,  0  Bank.  Beg.  262, 
4  Fed.  Oas.  610;  Blake  t.  Williams,  6  Pick.  806,  17  Am.  Dec  376; 
Hoyt  V.  Thompson,  5  N.  Y.  849,  350,  353;  Beall  Lowndes.  4  S.  a 
283;  or  dissolve  an  attachment  already  issued,  Boston  Iron  Co.  v. 
Boston  Locomotive  Works,  61  Me.  680;  Dalton  v.  Currier,  40  N.  H. 
248;  Dunlap  v.  Rogers,  47  N.  H.  287,  03  Am.  Dec.  436;  Goodsell  v. 
Benson,  13  R.  L  246,  247,  ^;  nor  can  It  Invalidate  a  bona  fide 
transfte  of  the  property  to  a  cltlsen  of  tbe  State  where  It  Is  Situated, 
Betton  T.  Valentine,  1  Ourt  172,  F.  a  1,370;  Johnson  v.  Hunt;  28 
Wend.  90,  94,  97.  Upon  the  same  principle,  Boot^  r.  Clark,  17  How. 
887, 16  L.  170^  declared  tbat  tbe  appointment  ct  a  xeceivw  under  ■ 
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eredltoz'B  bill  In  a  State  court  did  not  vest  In  ttae  receiver  the  debtor's 
title  to  a  dalm  against  a  foreign  government  In  Abraham  v. 
Plestoro,  8  Wend.  540,  659,  20  Am.  Dec.  742.  751,  reversing  Flestoro 
V.  Abraham,  1  Paige, -237,  It  was  held  that  an  assignee  nnder  a 
foreign  commission  was  not  entitled  to  an  Injunction  to  restrain 
the  debtor  from  receiving  from  the  couetom-bouse,  property  which 
was  on  the  way  when  the  commission  issued,  and  Grapo  v.  Kelly, 
16  WalL  627,  21  L.  437,  Is  to  the  same  effect  Bat  where  the  assign- 
ment In  question  was  imrely  voluntary,  several  cases  have  followed 
the  dictum  In  the  principal  ease,  and  held  that  property  In  a  fore^ 
Jmisdlctlon  passed  under  It  as  against  a  creditor  wlUibi  that  Juris- 
diction, Securi^  Trust  Co.  v.  Dodd.  Mead  &  Oo.,  178  U.  8.  629; 
Boblnson  v.  Rapelye,  2  Stew.  101;  May  v.  Breed.  7  Gush.  39,  41,  44, 
54  Am.  Dec.  710,  712,  716;  Frank  v.  Babbitt,  155  Mass.  IIS,  29  N.  B. 
210;  Welder  v.  Maddox,  66  Tex.  876,  59  Am.  Bep.  620,  1  S.  W.  170. 

WUlitts  V.  Walte.  26  N.  T.  586,  modified  the  rule,  holding  that  a 
receiver  appointed  under  a  State  law  could  take  the  assets  of  an 
Insolvent  corporation.  In  another  Jurisdiction,  subject  to  the  claims 
of  foreign  attaching  creditors.  There  Is  also  authority  fbr  holding 
tifat  where  property  has  actually  inssed  to  the  assignee,  It  Is  not 
subject  to  attachment  Torrois  v.  Hammrad,  4  Hughes,  599,  600,  10 
Fed.  902,  903:  ^^rry  Manuf.  Go.  v.  Brown,  2  Wood,  ft  M.  468,  465, 
467,  471,  F.  C.  .  i.015. 

Courts.—  State  laws  can  have  no  effect  inoprlo  vigors,  upon  pro* 

cess  or  proceedings  In  the  Federal  courts,  p.  867. 

This  rule  has  been  followed  In  the  following  citing  cases:  Darst 
T.  Duncan,  6  Fed.  Oas.  1195,  holding.  In  an  action  against  a  sheriff 
for  the  escape  of  a  prisoner  committed  on  execution  for  debt  from  a 
Fedra^  court  that  It  was  no  defense  that  the  prisoner  had  been 
discharged  nnder  a  State.  law;  Duncan  v.  Klinefelter,  S  Watts,  14% 
80  Am.  Dec.  297,  denying  the  power  of  a  State  court  to  discharge  a 
person  in  custody  under  Federal  process.  But  there  is  authority  for 
holding  that  where  the  Federal  courts  have  adopted  the  rules  in 
force  in  State  courts,  they  will  recognize  a  discharge  from  imprison* 
ment  under  the  State  law.  Beers  v.  Haughton,  9  Pet  359,  9  L.  157, 
affirming  S.  O,  1  McLean,  228;  281,  F.  O.  1,280;  Wood  v.  Funk,  7 
Ohio,  197. 

Insolveney.—  A  dlscbai^  In  Insolvency  under  a  State  law  cannot 
operate  to  discharge  a  debt  due  a  dtlsen  of  another  State^  i^.  868, 
868. 

That  Ogden  v.  Banndeis  Is  a  leading  authority  upon  this  point 
Is  Siq^aroit  from  the  great  number  of  cases  which  have  r^ed  upon 
its  rullnf.  The  general  mle  thus  laid  down  In  the  principal  case 
may  be  considered  as  established  by  these  citing  cases,  and  it  only 
remains  to  consider  them  with  reference  to  the  particular  appllca* 
Hon  which  tbB  rule  bos  been  given.  The  first  group  of  au13iorl1ies 
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•mbraceB  those  wbltih  most  nearly  reeemble  the  principal  case,  In  that 
In  each  of  them  the  contract  soos^t  to  be  enforced  was  performaUe 
In  the  State  where  the  dladiarge  mu  granted.  These  cases  Invi^Ted 
various  contracts,  hnt,  disregarding  the  nature  of  the  contracts,  the 
courts  nnlformly  held  that  the  nonresident  creditor's  right  conld 
not  be  defeated:  Denny  t.  Bennett  128  IT.  S.  497,  S2  L.  494.  9  S. 
Ot.  137;  Satterthwatte  t.  Ambercromble.  28  Blatchf.  309,  24  Ted. 
644;  Newton  v.  Hageniian,-10  Sawy.  462,  468.  22  Fed.  626.  S27; 
Bancher  t.  Fisk,  83  Me.  816;  Felch  t.  Bngbee,  48  Me.  13.  16.  77  Am. 
Dec.  206.  207;  Braynard  t.  MarshaU.  1  Pick.  196,  197;  Phelps  T. 
BorUind,  103  M.  Y.  410,  67  Am.  B^.  766.  9  N.  B.  809;  Main  t.  Mess< 
ner,  17  Or.  79,  20  Pac.  Bedell  t.  Scranton,  64  Yt  494;  Demerltt 
T.  Bxchange  Bank,  7  Fed.  Oaa.  4S0;  dissenting  opinion,  Scrlbner  v. 
Fisher,  2  Gray,  46.  Actions  on  bills  of  exchange  and  promissory 
notes  payable  to  nonresidents  have  frequently  called  for  the  appli- 
cation of  the  rule,  and  the  courts  have  found  no  difficulty  wheria 
the  paper  was  drawn  In  favor  of  such  persons,  Baldwin  t.  Hale, 
1  WalL  232,  17  L.  638  (affirming  Hale  t.  Baldwin,  1  OUff.  816,  F.  a 
5.918);  Baldwin  t.  Bank  of  Newbury.  1  Wall.  289,  17  L.  686;  Byrd 
Badger,  1  McAll.  266,  F.  a  2,266;  Springer  v.  Foster,  2  Story, 
887.  F.  0. 13.266;  Bhodes  t.  Borden,  67  Oal.  9,  6  I^.  861;  Kelley  ▼. 
Drury,  9  Allen.  29;  Farelra  t.  Keevll.  18  Mo.  188;  T>«erfl  t.  Rhea.  5 
Tex.  866,  357,  360,  361.  Where  the  paper  was  onglnally  drawn 
between  citizens  of  the  State  where  the  discharge  was  granted, 
but  indorsed  to  a  nonresident,  a  more  difficult  case  was  presented. 
Generally,  however,  on  the  principle  that  the  Indorsee's  rights,  as 
against  the  maker,  are  coextensive  with  those  of  the  original  payee, 
the  courts  have  held  that  a  nonresident  Indorsee  cannot  be  barred 
by  a  discharge  In  the  State  where  the  maker  reddes,  Stevenson  >. 
King,  2  ClUr.  2,  F.  G.  18,417;  Towne  Smith,  1  Wood.  &  H.  122, 
123.  124,  126.  127,  128,  129,  180,  186.  F.  O.  14,116;  Anderson  v. 
Wheeler,  26  Conn.  607.  610,  611;  Savoye  v.  Marsh,  10  Met  696.  43 
Am.  Dec.  402;  Phoenix  Bank  v.  Batcbelder.  151  Mass.  591.  24  N.  B. 
918,  8  L.  B.  A.  646;  Donnell  v.  Lewis  County  Bank,  80  Mo.  172.  In 
Brighton  Bank  v.  Merick,  11  Mich.  414,  416,  430,  422,  the  court  was 
divided,  the  question,  so  the  decision  ot  the  lower  court,  declaring  a 
nonresident  Indorsee  barred  1^  a  discharge  In  the  State  where  the 
note  was  made,  was  afflnned.  Nonresident  judgment  creditors  are 
also  protected  by  this  role,  whether  their  Judgments  w«e  obtained 
In  the  State  of  discharge  or  not.  The  mere  pursuit  of  a  claim  in  the 
courts  of  the  State  where  the  debtor  resides  does  not  operate  as  a 
waiver  of  the  creditor's  extra-territorial  immunity  from  the  effect 
of  a  discbarge.  Such  has  been  the  ruling  In  every  Hting  case  In 
which  the  question  has  arisen,  Donnelly  v.  Gorbett,  7  N.  T.  606, 
604,  606;  Soule  v.  Ohase,  89  N.  T.  844,  86  N.  H.  466,  467, 469;  Murphy 
T.  Manning,  184  Mass.  489;  Bvans  T.  SprlinC,  2  Md.  470;  Potter  t. 
Kerr.  1  Md.  Oh.  281;  Poe  t.  Duck,  6  Md.  0.  7,  9, 10;  Brook  t.  Brown, 
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S  Or.  a  a  480»  492,  r.  a  l.SSl.  The  dissentliig  opinion  In  Sonle 
Obase;  S9  N.  Y.  346,  848,  attempted  to  dlatlngDlsb  the  prlndpel  cue 
on  tble  point,  In  arming  tbat  a  nonreddent  Judgment  creditor  conld 
not  after  discharge,  ene  upon  a  Judgment  he  bad  ineTtonslr  recov- 
ered In  the  State. 

Several  cases  have  held  the  rule  Inapplicable,  when  the  contract 
•ned  upon  was  one  to  be  performed  In  the  State  of  discbarge.  Thus, 
where,  at  the  time  of  discharge,  both  parties  were  resident  In  the 
State,  the  mibseqnent  removal  of  the  creditor  to  another  Jurlgdlctlon, 
or  the  assignment  of  his  rights  to  a  nonresidait  did  not  operate  to 
remove  the  bar.  Yon  Olahn  v.  Varrenne,  1  Dill.  517,  519,  520,  F.  C 
16,994;  Thomas  v.  Grow,  65  CaL  471,  4  Pac.  448;  Pugh  v.  Bnssell.  2 
Blackf.  400,  401;  Brlgham  v.  Henderson,  1  Cush.  432,  433,  48  Am. 
Dec.  611.  612;  Stone  v.  Tlbbetts,  26  Me.  112;  Peck  v.  Hibbard,  26 
Vt  704.  62  Am.  Dec  609.  See  also  note,  4  Am.  Dec.  74.  Similar 
cases  are  those  which  have  held  tbat  a  creditor  residing  In  the 
State  of  discharge  cannot  proceed  against  property  of  his  debtor 
situated  in  another  State,  Cole  v.  Onnningham,  138  U.  S.  114.  33  U 
542, 10  S.  Gt  271;  Bnrlock  t.  Taylor,  16  Pick.  841;  Bank  of  Utica  v. 
Oard,  7  Ohio  (pt  2),  170.  And  ai^lylng  the  same  principle.  It  was 
held  in  Letctaford  v.  GonrUlon,  20  Fed.  608.  609,  that  an  alien.  Uvlng 
and  doing  btislness  in  the  State  of  discharge,  was  barred  by  such 
dlscbai^e.  Manning,  J.,  in  Brighton  Bank  v.  Merick,  11  Mich.  424, 
distingulsbed  the  principal  case  upon  tblfi  point,  in  arguing  that 
Indorsement  of  a  note  to  a  nonresident,  even  before  discharge,  waa 
not  sufficient  to  give  the  Indorsee  extra-tenltorlal  rights.  The  court 
being  divided  on  the  question,  the  dedsloa  of  Uie  lower  court  ac- 
cording with  tbia  view,  was  aflBrmed.  l^e  Louisiana  courts  have 
even  gone  to  the  length  of  deciding  that  as  the  State  law  applied 
expressly  to  all  persons  and  all  contracts,  a  nonresident  indorsee  of 
a  note  executed  between  residents  of  the  State  waa  barred;  North- 
em  Bank  T.  Squires,  8  La.  Ann.  338,  339.  340.  58  Am.  Dec.  686.  686, 
687;  and  Orr  v.  Lisso,  S3  La.  Ann.  479,  Is  to  the  same  effect.  And 
In  McDonald  v.  Bank,  47  Minn.  68,  69,  28  Am.  St  Bep.  329,  49  N. 
W.  896, 18  L.  B.  A.  463,  the  court  asserted  that  a  State  law  could  dis- 
pose of  property  within  the  State  so  as  to  bar  a  nonresident  creditor 
on  a  contract  made  within  the  State. 

It  being,  then,  the  established  rule  tbat  contracts  performable  in 
the  State  of  discharge  are  not  affected  thereby,  It  follows  conclu- 
sively tbat  a  State  insolvent  law  cannot  operate  to  discharge  a  con- 
tract performable  in  the  foreign  Jurisdiction  where  the  creditor 
resides.  To  this  efTect  are  the  citing  cases:  Boyie  v.  Zacharie,  6 
Pet  848.  8  L.  423;  6.  a.  6  Pet  648,  8  L.  680;  Babcock  v.  Weston* 
1  OaU.  169.  F.  a  70S;  Agnew  v.  Piatt  16  Pick.  420;  Olenn  v.  Gla- 
baugh,  65  Ud.  69,  8  Afl.  904;  Flncfcney  v.  Lanahan.  62  Md.  450; 
Larrabee  t.  Talbott  6  GUI,  488,  46  Am.  Dec  642;  Bteterly  v.  Good- 
win. 86  Conn.  284,  287,  95  Am.  Dec  288,  240;  Hawley  v.  Hunt  27 
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Iowa,  807,  808.  809.  310, 1  Am.  Bep.  274.  276.  276.  277.  And  In  thOM 
eases  where  a  note  payable  to  a  nonresident  has  been  held  to  be  a 
contract  performable  where  the  creditor  resides,  the  rule  has  been 
appUed.  Cook  t.  Moffat,  5  How.  307.  308.  810,  316.  316.  2  L.  165.  166; 
169;  Frey  t.  Kirk.  4  GUI  &  J.  B19.  520.  23  Am.  Dec.  585,  586.  Like- 
wise  a  discbarge  Imprisonment  In  the  State  where  the  debtor 
Is  domiciled  does  not  bar  arrest  beyond  that  State,  Woodhnll  t. 
Wagner.  Bald.  £98,  901,  S*.  O.  17,976.  Wood  t.  Malln,  10  N.  J.  L. 
210.  Rlres  the  rnlewaD  extreme  application  In  holding  that  a  parson 
arrested  In  New  Jersey  on  a  contract  made  In  New  York,  where 
both  parties  resided,  was  not  entitled  to  release  on  common  ball, 
although  he  was  so  entitled  In  the  latter  State. 

Several  of  the  citing  cases  are  of  a  miscellaneous  nature:  Bz 
parte  Norwood,  8  BIss.  612,  P.  C.  10,364, .  and  In  re  Bepubllcan  Ins. 
Co..  8  Bank.  Beg.  200,  20  Fed.  Gas.  549,  holding  that  the  recelTer 
of  a  fordid  bankmpt  corporation  may,  In  the  Federal  courts,  prove 
a  debt  against  a  person  discharged  In  another  State;  Snydam 
Broadnax,  14  Pet  75.  10  L.  381,  holding  that  a  statute  barring 
actions  against  executors  of  Insolvent  estates  cannot  be  pleaded  In 
bar  to  an  action  by  a  nonresident  In  a  Federal  court;  Mississippi 
MiUs  T.  Ranlett.  10  Fed.  195,  197.  holding  that  a  State  law  cannot, 
be  declaratory  force  alone,  without  vesting  title  to  the  debtor's 
property  in  an  assignee,  remove  the  property  from  the  reach  of  s 
nonresident  creditor;  Herschfdd  t.  Drexel,  12  Oa.  586,  and  Var^ 
nnm  t.  Camp,  13  N.  J.  L,  881,  2!S  Am.  Dec.  4K1,  holding  that  asrtgn- 
ment  of  proper^  under  the  law  of  the  assignor's  domicile  cannot 
pass  the  property  In  anotiier  State  contrary  to  the  policy  of  that 
State.  So  also  in  Flagg  t.  Baldwin,  38  N.  J.  Eq.  224.  48  Am.  Rep. 
312,  refusing  to  enforce  a  foreign  contract  for  speculation  In  stocks 
upon  margins,  such  contracts  being  prohibited  by  the  law  of  the 
State:  State  Tax  on  Foreign  Held  Bonds,  16  Wall.  826,  21  L.  188; 
holding  that  a  State  law  cannot  require  the  treasurer  of  ft  corporap 
tlon  to  withhold  a  certain  percentage  of  the  Interest  dne  foreign 
holders  of  bonds  as  a  tax  upon  such  bonds;  Baylies  t.  Houghton, 
16  Vt.  632,  where  a  promissory  note  payable  In  Massachusetts,  to  a 
citizen  of  that  State,  was  held  not  subject  to  foreign  attachment 
under  a  Vermont  law.  See  also  the  dissenting  opinions  in  the  fol- 
lowing cases:  Beers  v.  Haughton.  9  Pet  364,  865.  366,  367,  872,  878, 
874.  376,  9  L.  159, 160,  162, 163,  arguing  that  a  Federal  court  cannot 
by  adopting  the  rules  of  a  State  court  regarding  mesne  process, 
glTe  effect  to  a  discharge  from  Unprtaonment  as  against  a  non- 
resident creditor;  Canada  Southwn  By.  Go.  Oebhard,  100  U.  B. 
546,  27  li.  1027,  8  8.  Ot  876.  majority  holdli^  a  corporation  to  be 
subject  to  the  laws  of  the  place  where  It  was  created,  and  that 
persons  dealing  with  It  elsewhere  do  so  with  reference  to  those 
laws  affecting  its  powers  and  obligations;  Scrlbner  v.  Fisher,  2 
Gray,  46,  majority  holding  a  discharge  bars  a  nonresident  creditor. 


Digiiized  by  Google 


OgOea  T.  Sannden. 


12Wbeat21&-8ai 


if  the  ocmtrftct  by  Hs  terms  Is  to  be  perfumed  In  llie  State  o(  ffls* 

charge;  Moore  v.  Wayne  Clrcnlt  Judge,  65  Mich.  92,  93,  20  N.  W.  806^ 
majority  holding  that  a  judgment  by  default  against  a  nonresident 
defendant  entitles  the  plaintiff  to  proceed  against  gamlsheea,  al- 
though notice  was  served  on  the  principal  defendant  outside  of  tiie 
Jurisdiction  of  the  court  'Hie  principal  case  Is  cited  on  this  point, 
bnt  without  particular  application  of  the  rule,  in  the  following 
cases:  Wilson  t.  Flnley,  32  Ala.  3^  344;  Hempstead  r.  Bead.  6 
Conn.  492;  Vanbuskirk  t.  Hartford  Fbe  Ins.  Go..  14  Oonn.  B82; 
Leluier  t.  Herr,  1  Duv.  (Ky.)  862;  Elton  v.  O'Connor,  6  N.  Dak.  19, 
68  N.  W.  90,  33  L.  R.  A.  526;  Corrle's  Case,  2  Bland,  497;  HaU  v.  WU- 
liams,  6  Pick.  243, 17  Am.  Dec.  364.  And  see  the  following  notes:  12 
Wheat  360,  6  L.  660;  2  Blacfcf.  402;  64  Am.  Dec.  716;  62  Am.  Dec. 
611,  16  Am.  St  Rep.  212,  215.  A  raluable  note  in  23  Am.  Dec  348, 
860, 351, 352,  353,  dlscnsses  the  general  subject  at  length  and  collects 
the  authorities. 

The  principal  case  has  been  distinguished  upon  Ibis  point  In 
seTeral  cases:  Schroeder's  Syndics  mtdiolsont  2  La.  .354.  holding 
tiiat  a  cesrion  of  property  under  a  State  law,  accepted  by  a  cred- 
itor, cannot  be  affected  by  a  Judgment  against  the  debtor  obtained 
later  In  the  Federal  courts  by  a  foreign  creditor;  Brown  v.  Smart 
146  U.  S.  467,  36  L.  776,  12  S.  Ct.  969,  sustaining  the  power  of  a 
State  to  provide  that  a  conveyance  containing  preferences  should 
be  a  cause  for  a  decree  in  insolvency,  and  holding  such  a  law  to  be 
binding  as  against  preferred  creditors  who  are  citizens  of  other 
States.  Othor  cases  also*  while  aj^roTing  the  rule^  have  held  it  to 
be  inapplicable  under  certain  facte.  Thus,  where  the  putles  were 
citizens  of  the  Stete  of  discharge,  the  creditor  is  barred  from  suing 
on  a  contract  performable  In  another  State,  Marsh  v.  Putnam,  3 
Gray,  556,  667,  668,  659,  660,  661.  562,  564,  666;  Crampton  v.  VaUdo 
Marble  Co.,  60  Vt  298, 299, 15  Ati.  167, 1  L.  R.  A.  128;  Betts  v.  Bagley, 
12  Pick.  579.  Very  t.  McHenry,  29  Me.  215,  peculiarly  applies 
the  rule.  It  was  there  held  that  If  a  Stete  Insolvent  law  cannot 
operate  to  discharge  a  contract  to  be  executed  elsewhere,  e  con- 
verso  It  can  discharge  a  contract  poformable  In  the  Stete,  Irre- 
spectlTe  of  the  resldmce  of  the  creditor. 

Mlscellaneons  dtetlons.—  The  remaining  cases  aie  of  a  miscella- 
neous nature,  most  of  them  citing  the  principal  case  to  polnte  as  to 
which  ite  authority  may  at  least  be  considered  doubtful:  Flint 
River,  etc.,  Co.  v.  Foster,  5  Gs.  205,  48  Am.  Dec.  257;  Beall  v.  Beall, 
8  Ga.  218.  and  Bank  of  St  Marys  v.  Stete,  32  Oa.  498,  citing  prin- 
cipal case  as  instance  where  court  exercised  Ite  power  to  determine 
the  constitetlonality  of  a  Stete  law;  Saunders  t.  Taylor,  7  Mart 
(N.  8.)  16,  as  Instance  where  Supreme  Court  affirmed  Judgment  of 
Circuit  Court  without  awarding  damages  for  delay  caused  by  ap- 
peal; Cherokee  NaUon  t.  Georgia,  5  Pet  47,  8  L.  41,  on  point  that 
by  Beroltttlon  powm  and  duties  of  parliament  dsTolTed  upon  ttie 
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nwpectlTe  States;  Lane  t.  Towztseod,  1  Ware.  290.  F.  O.  8,0&4.  and 
Klcolla  T.  SMgers,  2  Paine,  440.  F.  O.  10,2d0,  on  point  that  Federal 
courts  will  adopt  practice  of  State  courts  nnder  certain  drcum- 
stancea;  Sx  parte  Hull,  12  Fed.  Gas.  866.  dttng  principal  case  as 
dlstlngQiahlng  between  bankrupt  and  Insolvent  laws;  Lick  t.  Faulk- 
ner,  26  Gal.  ^1,  on  point  tiiat  -where  selection  of  means  Is  dlscre* 
tlonary  with  congress,  it  Is  to  be  the  sole  Judge  as  to  their  necessity; 
State  ex  rel.  t.  Dews,  Charlt  (Ga.)  429,  on  point  that  public  corpora- 
tions are  subject  to  leglslatlTe  control;  Governor  v.  Daniel,  Gharlt 
<Ga.)  4S1,  on  point  that  where  verdict  only  found  debt  mentioned 
In  bond,  execution  for  principal  and  Interest  from  date  of  bond  Is 
void;  Maxey  v.  Loyal,  38  Oa.  534,  quoting  Johnson,  J.,  to  the  effect 
that  It  is  a  "  duty  of  society  to  enforce  the  rights  of  humanity.**  In 
sustaining  homestead  exemptloB  laws  as  a  proviidon  for  the  debtor's 
fiamlly:  Blcbmond,  etc.,  B.  B.  Co.  v.  Bichmond,  26  Gratt.  99,  on 
point  that  State  legislatures  are  vested  with  certain  police  powers 
which  may  be  exercised  to  any  extent  compatible  with  the  Consti- 
tution. See  also  dissenting  opinions,  Legal  Tender  Cases.  12  WaU. 
618,  679,  20  L.  334,  353,  citing  principal  case  on  point  that  congress 
cannot  make  anything  but  gold  and  silver  coin  legal  tender;  Rose 
V.  Buckland,  17  111.  320.  on  point  that  congress  cannot  Interfere  with 
power  of  States  to  regulate  descents.  Olted  erroneously  In  Bx  parte 
Gbrane,  S  Pet  206.  8  L.  96. 

12  Wheat.  S69.  note,  6  L.  660,  SEU.W  v.  BOBBINS. 

Insolvency.— A  discharge  under  a  State  insolvent  taw  cannot 
defeat  the  rights  of  a  creditor  who  is  a  citizen  of  another  Stat^ 
p.  S69. 

Olted  and  principle  applied  In  the  following  cases:  Woodhnll  t. 
Wagner.  1  Bald.  800,  301,  F.  O.  17,976,  holding  discharge  from  Im- 
prisonment In  one  State  does  not  protect  debtor  from  arrest  in 
another  State  at  Instance  of  citizen  of  latter;  Hempstead  v.  Reed, 
6  Conn.  490,  but  holding  that  discharge  good  as  between  citizens 
of  State  of  discharge  is  pleadable  In  bar  to  action  elsewhere;  Freor 
T.  Kirk.  4  GUI  &  J.  610.  28  Am.  Dec.  S86,  ruling  dmilarly  in  action 
upon  note  payable  to  nonresident;  also  In  Savoye  v.  Marsh.  10  Met 
696,  48  Am.  Dec.  In  action  upon  note  drawn  and  payable  to 
maker  In  State  of  discharge,  but  indorsed  to  person  In  another  State; 
Whitney  v.  Whiting.  36  N.  H.  468.  holding  such  discharge  not  a  bar 
to  action  on  Judgment  rendered  in  favor  of  nonresident  creditor. 
Beers  v.  Haugbton,  1  McLean.  220.  F.  Gl  1.230,  a^roves  the  rule 
in  declaring  that  State  laws  can  have  no  effect  proprlo  vlgore,  upon 
Federal  process. 

Cited  approvingly,  but  without  parttcular  application  of  the  mle. 
in  Van  Hook  v.  Whltlock,  26  Wend.  68,  37  Am.  Dec.  249;  dlssentii^t 
opinion.  Beers  t.  Haughton,  9  Pet  373.  874,  376,  9  L.  162,  168. 

Distinguished  in  Marsh  v.  Putnam.  8  Gray,  O&O,  holding  dlschargn 
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ander  State  law  binding  aa  to  citizens  of  that  State,  althongh  con- 
tract performable  elsewhere;  dlesentlng  opinion,  Sonle  t.  Chase,  39 
N.  T.  348,  majority  holding  that  nonresident  creditor  did  not  waive 
extra-territorial  immunity  from  effect  of  State  law  hj  Bolng  debtor 
fat  State  of  discbarge. 

12  Wheat  870-888.  6  L.  660^  MASON  t.  HAILS). 

Insolveiicy  —  Arrest  and  balL — The  right  to  imprison  for  debt 
1b  not  part  of  the  obligation,  but  of  the  remedy;  accordingly  going 
at  large  under  a  discbarge  from  imprisonment  by  special  act  of 
legislature,  does  not  constltnte  a  breach  of  a  ball  bond,  p.  378. 

Numerous  dtlng  cases  aflBrm  and  apply  this  rule  or  the  prfau^ple 
involved  therein,  as  follows:  Beos  t.  Hanghton,  9  Pet  869,  9 
L.  167,  holding  ball  entitled  to  exoneretnr  upon  discharge  of  debtor; 
Tennessee  v.  Sneed,  96  U.  S.  74,  24  L.  612,  asserting  right  of  legis- 
lature to  give  retrospective  operation  to  statute  limiting  remedies 
of  person  paying  Illegal  taxes;  Pennlman's  Case.  103  TT.  S.  717,  26 
L.  600,  affirming  S.  O..  11  R.  I.  340,  341,  343.  344,  346,  360,  and  hold- 
ing statute  abolishing  imprisonment  for  debt  does  not  impair  ob- 
ligation of  contracts  previously  altered  Into;  Woodfln  v.  Hopper, 
4  Humph.  21,  is  to  same  effect;  Antonl  t.  Oreenbow,  107  TT.  S.  775, 
27  L.  471.  2  S.  Ct  96,  asserting  power  of  l^slatnre  to  reanlre  per* 
son  tendering  Interest  coupons  on  municipal  bonds  In  payment  of 
taxes,  to  pay  in  coin,  under  protest  If  collector  disputes  validity 
of  bonds;  In  re  Reynolds,  9  Bank.  Reg.  67,  F.  0.  11,723,  8  R.  T.  493, 
6  Am.  Rep.  620,  remarking  obiter,  that  enactment  of  national  bank- 
mpt  law  did  not  suspend  law  providing  merely  for  discharge  from 
imprisonment;  In  re  Kirkland,  14  Fed.  Oas.  678.  giving  retroactive 
effect  to  change  in  rules  relating  to  pursuit  of  remedy  on  maritime 
liens;  Campbell  v.  Iron-Silver  Mining  Co.,  88  Fed.  646,  65  U.  8.  App. 
164,  holding  valid  an  act  reducing  number  of  new  trials  allowable  In 
ejectment  suits;  Ex  parte  Pollard,  40  Ala.  88.  and  Famsworth  v. 
Vance,  2  Cold.  120,  holding  valid,  a  "  stay  law  "  postponing  rendi- 
tion of  Judgments  In  certain  cases;  Newton  v.  Tibbatts,  7  Ark.  163, 
holding  where  legislature  abolished  imprisonment  for  debt  after 
ball  bond  was  executed,  failure  of  ball  to  surrender  principal  did 
not  render  him  liable  for  debt;  Taylor  v.  Keeler,  80  Conn.  327,  hold- 
ing ntatute  authorizing  Judge  to  allow  coste  Iii  certain  cases  applied 
to  actions  pending;  Cook  v.  Oray,  2  Houst  470,  81  Am.  Dec.  188, 
holding  obligation  of  ball  bond  not  Impaired  by  repeal  of  statute, 
inrovlding  that  ca.  sa:  should  not  Issue  on  Judgments  recovered  by 
nonresidents;  Wilder  v.  LumpUn,  4  Oa,  220,  holding  act  declarli^ 
it  to  be  unnecessary  to  make  sureties  on  appeal  and  Injunction 
bonds  parties  to  writs  of  error,  applicable  to  cases  pending;  Searcy 
V.  Stubbs,  12  Ga.  439,  giving  similar  effect  to  statute,  providing 
that  suits  shall  not  abate  upon  death  of  party;  Gntte  v.  Hardee, 
88  Oa.  866,  asserting  power  of  l^lslature  to  pass  retroactive  law 
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dianglng  rules  of  eTldence  In  proceedings  against  InsolventB;  Harde- 
man V.  Downer,  39  Ga.  427,  429,  and  Hill  t.  Kessler,  63  N.  C.  446, 
mstalnlng  validity  of  homestead  exemption  lavs;  Bonner  t.  Martin, 
40  Oa.  604,  glYtng  retroactiTe  effect  to  statute  creating  new  equitable 
defenses  to  actions  on  promissory  notes;  Newklrk  v.  Chapron,  17 
HL  348,  and  Scott  v.  Smart  1  Mich.  306,  holding  delay  caused  by 
change  of  jurisdiction  from  one  court  to  another  does  not  impair 
obligation  of  contracts;  Pngh  t.  Bussell,  2  Blackf.  398,  holding 
where  debtor  has  been  discharged  from  imprisonment,  execution 
opon  judgment  recovered  can  be  levied  only  against  property; 
Majma  t.  Moore.  16  Ind.  128,  holding  valid,  an  act  providing  new 
remedy  for  enforcement  of  mortgage. 

Other  citing  cases,  following,  approving  and  applying  ttie  rule 
are:  McOormIck  v.  Rusch,  16  Iowa,  186,  83  Am.  Dec.  408,  an 
act  providing  for  continuance  of  suits  against  persons  In  military 
service  of  United  States;  Beverly  v.  Bamltz,  66  Kan.  469,  49  Am. 
St  Bep.  260,  42  Pac.  726,  31  L.  B.  A.  76,  law  regulating  redemp- 
tion of  property  is  applicable  to  mortgages  previously  executed; 
Bonasean  v.  New  Orleans,  85  La.  Ann.  569,  holding  act  prohibiting 
levy  of  fi.  fa.  against  dty*  In  sntt  upon  bonds,  did  not  Impair  ob- 
ligation of  bonds;  Bronson  v.  Newberry,  2  Xtong.  (Mich.)  47,  and 
Brown  V.  Dlllahunty,  4  Smedes  &  M.  726,  43  Am.  Dec.  802,  holding 
recognizance  of  special  ball  rendered  Inoperative  by  act  abolishing 
imprisonment  for  debt;  Rockwell  v.  Hubbell,  2  Doug.  (Mich.)  203, 
46  Am.  Dec.  260,  and  Morse  v.  Ooold,  11  N.  Y.  288,  62  Am.  Dec. 
107,  holding  law  exempting  property  from  execution  applicable  to 
contracts  previously  made;  so  also  In  Stephenson  v.  Osbom,  41 
Miss.  129,  90  Am.  Dec.  866,  giving  same  effect  to  statute  varying 
existing  exemption  laws;  Simpson  v.  Savings  Bank,  66  N.  H.  470. 
22  Am.  Bep.  holding  valid,  an  act  authorizing  reduction  of  de- 
posit accounts  in  Insolvent  banks,  so  as  to  divide  losses  equitably 
amongst  depositors;  Rader  v.  Southeasterly  Road  Dlst,  36  N.  J. 
li.  277,  asserting  power  of  legislature  to  provide  that  costs  shall  not 
be  recoverable  in  certain  actions;  Conkey  v.  Hart  14  N.  Y.  30,  giv- 
ing retroactive  effect  to  statute  abolishing  distress  for  rent;  Ward 
V.  Funk,  7  Ohio,  197,  declaring  that  discharge  from  Imprisonment 
tmd«  State  law  discharges  from  Imprisonment  on  process  of  Fed- 
eral Oirenit  Court;  Templeton  v.  Kraner,  24  Ohio  St  568.  asserting 
validity  of  act  providing  new  remedy  for  breach  of  covcaumt  of 
warranty;  Pennsylvania  Oo.  v.  McGann,  64  Ohio  St  18,  56  Am.  St 
Bep.  607,  42  N.  B.  769,  81  L.  B.  A.  652,  law  providing  rules  of  evi- 
dence in  actions  for  negligence,  applies  to  actions  pending;  Gray  v. 
Monongahela,  etc.,  Co.,  2  Watts  &  S.  160,  37  Am.  Dec.  602,  holding 
act  giving  new  privileges  to  corporation  did  not  Impair  vested 
rights  of  stockholders,  although  by  extending  liabilities  of  corpo- 
ration, stockholders  were  Incidentally  affected;  In  re  Nichols,  8  B.  I. 
56,  holding  valid,  a  special  act  of  legislature  discharging  tort  debtor 
from  imprisonment;  Moore  v.  Holland,  16  8.  O.  24,  30b  holding  act 
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aboUsblng  Judgment  liens  applicable  to  Judgments  In  actions  pend- 
ing; BO  also  Id  Moore  t.  Litcliford,  S5  Tex.  215.  218,  14  Am.  Bep. 
S68,  870.  giving  same  eflfect  to  act  declaring  that  Judgments  shall 
constitute  liens  on  property;  Warsham  t.  Stevens,  66  Tex.  91,  17 
8.  W.  404,  holding  act  prohibiting  attomeyB  from  confessing  Jndg- 
moit  against  clients,  did  not  impair  contract  providing  for  sndi 
confesidon.  See  also  dlssentiiv  opinions,  in  the  following  cases: 
Ay  cock  V.  Martin,  37  Oa.  179.  majority  holding  "stay  law"  un- 
constitutional; Scobey  v.  Gibson,  17  Ind.  578,  majority  holding 
law  providing  for  redemption  of  property  sold  on  execution,  void 
as  to  sales  made  previously;  Watklna  v.  Glenn,  65  Kan.  438.  40  Pac. 
S21,  majority  holding  law  regulating  redemption  of  mortgage  In- 
operative as  to  mortgages  previously  executed.  See  ateo  notes.  10 
Am.  Dec.  188,  uid  46  Am.  Dec.  261,  collecting  authorities  dealing 
partlcnlarly  with  laws  ezemptii^  property  from  execution.  Olted 
approvingly,  but  without  particular  application.  In  Woodhnll  t. 
Wagner.  1  Bald.  208,  301.  F.  O.  17,075;  Towne  v.  Smith.  1  Wood. 
&  M.  121, 180,  F.  G.  14,116;  Ex  parte  Hull,  12  Fed.  Cas.  863;  Fisher 
T.  Slayton,  8  Harr.  278;  Jndd  v.  Porter.  7  Me.  840;  Metropolitan 
Bank  v.  Van  Dyck,  27  N.  T.  458;  t-angdon  v.  Strong,  2  Vt  257. 

Several  cases  have  held  the  rule  inapplicable  to  certain  facta: 
Van  Hoffman  v.  City  of  Qulney,  4  WaU.  553,  554,  18  L.  409.  410; 
Gomrs.,  etc..  of  Limestone  County  v.  Rather.  48  Ala.  447,  and 
Oommlssloners  of  Columbia  County  v.  King,  18  Fla.  47S,  holding 
right  to  tax  for  urarpose  of  redeemlnji  bonds  cannot  be  withdrawn 
or  restricted  so  as  to  Impair  rights  of  holders;  Lyman  t.  Mower, 
2  Vt  610.  holding  bond  to  remain  true  prisoner  is  for  benefit  of 
creditor,  and  surety  cannot  be  released  by  discharge  of  debtor  from 
imprisonment;  dissenting  opinion;  In  re  Penniman,  11  R.  I.  367, 
arguing  that  debtor  who  Is  fraudulently  concealing  property  should 
not  be  allowed  benefit  of  discharge  from  Imprisonment 

Miscellaneous  citations. —  Edwards  v.  Kearzey,  96  U.  8.  603,  24 
L.  707,  citing  dissenting  opinion  In  principal  case  on  point  that 
remedy  cannot  be  altered  so  as  to  impair  obligation.  Glted  in 
Pritchard  v.  Norton.  lOG  T7.  S.  183.  27  L.  107.  1  S.  Gt  100,  but 
not  In  point;  dissenting  opinion.  McElvain  Mudd,  44  Ala.  76,  on 
point  that  State  cannot  Impair  obligation  by  withdrawing  all  rem- 
edy;Micouv.Tallas8eeBrldge  Co.,  47  Ala.  656.  and  Howard  v.  Jones, 
50  Ala.  69,  on  point  that  law  In  force  at  time  contract  Is  made, 
enters  Into  and  becomes  part  of  It;  Smith  v.  Judge  Twelfth 
Diet.,  17  Cal  562,  but  apparently  erroneous;  Whitney  v.  Whiting, 
85  N.  H.  463.  on  point  that  discharge  of  contract  In  State  where 
It  is  made  la  binding  everywhere.  Irrespective  of  domicile  itf 
parties. 

12  Wheat  883-408,  6  L.  664,  OOLUHBIAN  INS.  00.  v.  GATLBTT, 
Demurrer  to  evidence.— When  plaintiff  Joins  in  demurrer,  with- 
out defendant's  having  distinctly  admitted,  upou  the  record*  evny 
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fact  which  the  evidence  conduced  to  prove,  the  court  may  draw 
the  same  Inferences  In  favor  of  the  plaintiff  which  the  jviy  might 
have  dravni  from  the  facts  stated*  p.  389. 

Oited  and  principle  applied  In  Doe  d.  WllUns  v.  Bn^  4  Blackf.  26B, 
29  Am.  Dec.  871.  where  facta  admitted  showed  execution  sale  to 
have  been  made  in  good  faith  and  Judgment  was  given  for  defend- 
ant In  ejectment;  Booth  v.  Cotton,  18  Tex.  362,  gnstalning  lower 
conrt  In  refusing  to  submit  cause  to  jxaj,  after  demurrer  to  evi- 
dence.  See  also  notes  In  1  Blackf.  10^  and  1  HUl,  4*^^ 

Uarine  Insurance. —  A  policy  at,  and  from  A.  to  T.,  and  ba<dc 
to  her  port  of  discharge,  upon  all  lawful  goods,  covers  a  return 
cargo,  p.  887. 

Uarine  insurance. —  Delay  to  accomplish  the  objects  of  the  voy- 
age,  by  selling  the  cargo  reasonably,  and  according  to  the  known 
course  of  trade,  is  not  a  deviation,  p.  890. 

This  rule  has  been  applied  In  the  following  citing  cases: 
Hostetter  v.  Park.  187  U.  8.  40,  84  L.  572.  11  S.  Ot  4,  and  Hostetter 
V.  Gray,  11  Fed.  181,  holding  It  not  a  deviation  for  vessd  to  toudi 
and  stay  at  a  port  out  of  Its  course.  If  such  departure  is  within 
estabUahed  usage  of  trade;  Oonstable  v.  National  Steamahlp  Co., 
154  tr.  S.  66,  88  L.  911,  14  S.  Ct  1068,  mllng  similarly  where  vessel 
In  case  of  emergency  docked  at  other  than  her  accustomed  pfer; 
The  Olullo,  34  Fed.  911,  holding  owner  of  vessel  not  liable  to  In* 
demnlfy  charterer  for  loss  caused  by  putting  into  port  on  account 
of  stress  of  weather;  Walsh  v.  Homer,  10  Mo.  16,  45  Am.  Dec.  349, 
holding  It  not  a  deviation  to  stop  and  aid  vessel  In  distress;  Arnold 
V.  Inaurajtce  Co.,  78  N.  T.  17. 19,  holding  underwriter  not  discharged 
by  reason  of  protracted  delay  for  purpose  of  selling  cargo.  And  see 
note,  58  Am.  Dec.  6^.  on  general  subject  of  warranties.  OHed 
approvingly  in  discussion  obiter.  In  Mutual  Benefit,  etc..  Oo.  v.  Base, 
8  QtL.  540,  construing  term  usage  of  trade;  Natches  Ins.  Co.  t. 
Stanton,  2  Smedes  &  M.  377,  41  Am.  Dee.  697. 

Distinguished  In  Burgess  v.  Insurance  Co.,  126  Mass.  81,  30  Am. 
Bep.  ^9.  holding  mle  Inapplicable  In  absence  of  proof  of  usage 
of  trade. 

Kaiina  Insurance.— Where  policy  provides  for  payment  In  case  of 
loss  in  sixty  days  after  prOof  and  adjustment  of  loss,  failure  to 
adjust  loss,  after  proof  offered,  opera^tes  as  -waiver  of  cIAuse  and 
right  of  action  on  policy  accrues  immediately,  p.  393. 

Ottea  and  principle  applied  In  Norwich,  etc.,  Oo.  v.  Western  Ins. 
Co.,  6  Blatchf.  250,  F.  C.  10,tT63  (reprinted  in  34  Conn.  571),  ruling 
similarly  where  company  denied  liability  after  notice  of  loss;  Oobb 
V.  Insurance  Co.,  11  Kan.  99,  where  clause  provided  for  payment 
within  sixty  days  of  notice  and  proof,  and  denial  ot  llabUltr  wu 
held  to  waive  proof. 
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Marine  Inmrance.—  Though  a  policy  requires  sixty  days'  notice  of 
an  abandonment,  the  same  letter  containing  the  notice  may  operate 
as  an  abandonment  at  the  end  of  sixty  days,  p.  8d4. 

Cited  and  principle  applied  In  Lorerlng  t.  Insurance  Go^  12  Pick. 
301,  holding  that  premature  offer  to  abandon  in  case  of  detention,  if 
onnroked.  may  operate  as  abandonment  at  aid  of  period  con- 
templated by  polity.  Cited  approvingly,  bat  without  particular  ap- 
plication of  role,  in  Ifai^  t.  Whaling  Ins.  Co.,  9  H  et  868. 

Marine  insnranee.—  If  sale  of  perishable  cargo  becomes  necessary, 
In  ctmseqaence  of  peril  of  sea,  before  arrival  at  destination.  It  is  a 

constmctlve  total  loss,  p.  394. 

Cited  and  principle  applied  In  Rosslter  v.  Chester.  1  Doug.  (Mich.) 
176,  Iwldlng  pro  rata  freight  to  be  due  where  ship  Is  unavoidably 
forced  Into  port  short  of  destination  and  Is  unable  to  proceed,  and 
goods  are  accepted  by  owner. 

Marine  Insurance.— Where  a  specific  sum  Is  insured  on  cargo  for 
a  round  v<vage,  the  whole  sum  la  at  risk,  though  part  ot  the  out- 
ward cargo  had  been  landed,  ttiat  amount  of  property  being  on 
board,  p.  395. 

Cited  and  rule  applied  In  Hugg  v.  Augnsta  Ins.  Co.,  7  How.  610, 
12  L.  840,  holding  that  company.  In  case  of  loss  on  return  cargo.  Is 
not  entitled  to  deduct  amount  of  freight  earned;  American  Ins.  Co. 
V.  GrlBwold,  U  W«nd.  468^  472,  47ft  4S&,  506;  wlierft  facta  were 
similar  to  those  in  principal  case.  Cited,  argnoido,  in  Weston  v. 
MlDOt,  8  Wood,  ft  M.  448.  F.  0. 17.^ 

Marine  inaitraaoe.—  Freight  is  a  charge  upon  cargo,  ag^nat  which 
underwriters  do  not,  Id  any  event,  whether  of  abandonment  with 
salvage  or  partial  loss,  undertake  to  indemnify  the  owner  of  the 

cargo,  p.  896. 

Principle  applied  In  Sboltz  v.  Insurance  Co.,  1  B.  Mon.  339,  holding 
insurer  not  liable  for  extra  freight  incurred  by  tranaBhlpment  In 
case  of  disaster  Insured  against;  Daniels  v.  Insurance  Co.,  24  N.  T. 
457,  4S%  under  bcts-simllar  to  those  in  principal  case. 

Marine  loniranoa—  In  an  action  on  a  policy  of  marine  Insurance, 
it  la  unnecessary  to  avw  an  abandonment  in  the  declaration,  p.  806. 

Miscellaneous  dtatlODs.—  Cited  in  Lindley  Kelley.  42  Ind.  800, 
on  point  that  there  cannot  be  bill  of  exceptions  where  there  is  de- 
murrer to  evidence;  Schnltz  v.  Insurance  Co.,  14  Pla.  117,  and 
American  Ins.  Co.  v.  Bryan,  26  Wend.  682,  87  Am.  Dec.  283,  on  point 
that  after  proof  of  loss  all  presumptions  are  with  Insured;  Doming 
V.  Merchants*,  etc.  Oc  90  Tenn.  848.  17  &  W.  97,  18  B.  A.  628, 
and  note  as  authority  for  holdli^  that  In  policy  of  inrarance  actual 
data  controls. 

VoL.n  — 3» 
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13  Wheat  408-119.  6  L.  874,  OBNBBAL  INTBBBST  INS.  OO.  T. 
BUOOIiBS. 

Uaxlzie  inBuranoe,  effected  by  an  agent  rested  with  authority  ta 
obtain  Insorance,  1b  vitiated  by  rappresslon,  on  his  part  of  a  mar 
terial  fact  althovgh  bis  principal  be  Innocent  9.  412. 

Dlstlnsrnlshed  In  Augusta,  etc,  Co.  T.  Abbott  12  Md.  874,  wben 
representation  In  qnestlon  was  stated  to  have  been  made  ufm 
Information. 

Agency.—  Master  of  a  vessd  is  the  agent  of  ttie  omier  in  Bueh 
matters  as  are  connected  with  and  Incident  to  sudi  employment, 

p.  412. 

Cited  and  rale  foUowed  In  The  Flash,  Abb.  Adm.  71,  F.  0.  4,867, 
holding  Tessel  bound  to  shipper  for  performance  of  contract  of 
afl^lghtment  made  with  master.  See  also  valnable  note  In  68  Am. 
Dec.  642. 

Agency,— An  agent  cannot  bind  his  principal,  ezc^t  In  mattwa 
coming  within  the  scope  of  his  authority,  p.  413. 

Cited  and  rule  applied  In.  Morton  t.  Day,  6  La.  Ann.  763,  denying 
liability  <tf  owna  for  goods  purchased  by  captain  on  orders  of 
merchants,  with  view  to  procurli^  freight  Cited  also  In  The 
Dolphin,  1  Fllpp.  583,  F.  0.  8.978,  declaring  in  discussion  obiter,  that 
master  cannot  effect  insurance  upon  vessd  without  authority. 

Karln*  insurance,  effected  by  an  owner.  In  good  teith,  aftn-  a 
loss,  Is  not  Titlated  by  the  fact  that  the  master  concealed  the  tect  of 
the  loss  from  the  owner,  with  Intent  to  have  him  procure  Insurance. 

p.  413. 

Citing  cases  have  affirmed  and  applied  this  rule  as  follows: 
Clement  t.  Insurance  Co.,  6  Blatchf.  485,  F.  C.  2,881,  ruling  slnUlarly 
lu  to  Insurance  effected  by  principal  while  purchasing  agent  had 
knowledge  of  loss;  Folsom  t.  Insurance  Co.,  8  Blatchf.  175,  F.  O. 
4,002.  holding  policy  not  vitiated  because  of  failure  of  master  to 
notify  owner  of  loss  by  telegraph;  Security,  etc.,  Co.  t.  Kentucky, 
etc.,  Co.,  7  Bush  (Ky.),  86,  3  Am.  Rep.  302,  enforcing  contract  of  re- 
Insurance,  executed  after  loss  of  property  unknown  to  Insured  com- 
pany; Hallock  T.  Insurance  Co.,  26  N.  J.  L.  276,  284,  holding  com- 
pany bound  where  loss  of  vessel  occurred  after  application  for 
Insurance  and  before  delivery  of  policy. 

Distinguished  In  Rogers  t.  Aqnltable.  etc.,  Assn..  103  Iowa.  840, 73 
N.  W.  530,  holding  accident  Insurance  company  not  liable  where  afid* 
dent  occurred  between  time  of  application  and  Issuance  of  policy. 

Karine  Insurance.— After  loss  or  abandonment  the  roaster  be- 
comes the  agent  of  the  underwriters  and  Is  rMponslNe  to  them  tor 
management  of  the  property  saved,  p.  414. 

Cited  and  principle  applied  In  Levering  v.  Insurance  Co.,  12  Pick. 
866,  holding  delivery  of  vessel  to  agent  appointed  by  master  not  to 
be  waiver  of  abandonment 
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BtatatOB  presumed  to  bo  oonctltatloiud  ■■••••■■••■>••••  ••••••••••   SBB 

OonstructlOD  of  Oourtltatloii,  rolefiw..'  .•.■•*•  •   ^ 

Import  ud  dntr  defined  ••••  

Iiupeotlon  tax,  Btatas  may  l&vj   ^ 

Statutes,  effect  of  axceptlon  of  partloular  thing  firom  gennd  wordi.   BM 

FowergraDtod  la  exwcised  at  wUl\>f  holder.....   Hff 

Orifcinal  psckage,  gocdt     not  sohjMt  to  State  taxatloa   WI 

Original  package,  when  broken,  lOodalOMOhanetarulmpcfft  i   BU 

TazaUoD.  State  nay  tax  Imports   000 

Police  power  of  Slates  •  

Taxing  power  of  Statea,  how  exten^ve   "OS 

Oooimaroe.  excluslTe  power  ct  oongreM   M 
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Statutes  are  presumed  constitntlonal,  and  the  burden  of  proof  la 
upon  the  party  questioning  tbem,  p.  436. 

ThlB  rule  has  recdved  direct  application  In  the  following  citing 
cases:  Bx  parte  Thornton.  4  Hnghes,  288.  12  Fed.  547;  Mnnn 
T.  State,  1  Oa.  246,  construing  act  prohlbltlnK  cartTlng  of  concealed 
weapons;  Railroad  Oa  t.  Harris.  80  Tenn.  704.  48  6.  W.  120.  hi- 
volvlDg  a  tax  law;  Austin  t.  Stete.  48  8.  W.  808  (Tenn.)  npholdlng 
cigarette  law. 

Constltatloiial  law  —  Oonstroctlon.—  In  constralng  constitntlonal 
provisions,  involTing  conflicting  powers  of  Federal  and  State  govem- 
menta,  reference  Is  to  be  had  to  the  literal  meaning  of  words  to  be 
expounded,  their  connection  with  other  words,  and  the  general  ob-' 
Jects  to  be  accomplished,  p.  437. 

Olted  and  rule  applied  In  Bbode  Island  t.  Massachnsetts.  12  Pet 
722,  728,  9  L.  1^0,  construing  clause  relative  to  Judiciary  and 
asserting  jurisdiction  of  suit  In  equity  by  one  State  against  another 
to  determine  a  question  of  disputed  boundary. 

Constitatioiial  law.— An  Import  Is  an  artlide  brought  Into  the 
country;  hence  an  Impost  or  duty  on  Imports,  within  the  meaning  of 
the  Oonstttntlon,  is  a  custom  or  tax  levied  upon  sudti  articles, 
p.  437. 

This  definition  has  been  variously  applied  In  citing  cases,  as  fol- 
lows: Woodruff  V.  Parham.  8  Wall  130,  131,  137,  138,  19  L.  884, 
886.  887.  holding  goods  brought  Into  one  State  from  another  not 
Imports,  and  hence  subject  to  State  law,  taxli^  all  sales  made  within 
State;  Brown  v.  Houston,  114  U.  S.  628.  29  L.  260,  S  S.  Ot  1094. 
affirming  S.  0..  83  La.  Ann.  845,  89  Am.  Bep.  286,  and  holding  coal 
sent  from  one  State  Into  another  for  sale,  to  be  taxable  under 
uniform  State  law,  although  it  may  be  subsequently  sold  for  foreign 
exportation;  United  States  v.  Cigars.  2  Ourt  437.  F.  O.  16,450,  hold 
ing  Importation  to  be  complete,  when  goods  are  brought  within 
Umite  of  a  port  of  entry;  New  York  v.  Oompagnle  G4n4rale,  ete..  20 
Btatcbf.  80^  10  Fed.  862.  holding  alien  passengers  not  imports,  in 
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■ense  that  State  may  levy  iii8i>ectIon  tax  upon  vessel  eaxrytug  Oiemt 
Clarke  t.  Olarke,  8  Woods,  410,  411,  412,  F.  O.  2,846,  construing  term 
export,  and  holding  goods  already  Inspected  under  State  law  and 
delivered  for  export,  to  be  exempt  from  State  taxation;  Nelson  t. 
Loralne,  22  Ted.  67,  holding  that  mere  intention  to  oport  does  not 
exempt  goods  from  State  taxation;  People  t.  Waning,  68  Wch.  27(^ 
18  N.  W.  811.  holding  goods  brought  Into  one  Stote  from  another, 
not  to  be  Imports;  Commonwealth  t.  Philadelphia,  etc,  B.  R.  Co^ 
62  Pa.  St  296,  297.  1  Am.  Bep.  408,  409,  holding  tax  on  railroad, 
upon  basis  of  gross  amount  of  business  done,  not  a  tax  on  Importo; 
olssentlng  opinions.  Passenger  Oases,  7  How.  477.  490,  584.  586,  687, 
654,  12  L.  783,  789,  807.  808,  809.  816,  arguing  that  law  reqnlrlng 
master  of  vessel  to  pay  per  capita  tax  for  privilege  of  landing  alloi 
passengers,  does  not  lay  tax  upon  Imports. 

Constitutional  law.— A  tax  levied  to  cover  expenses  of  Inspection 
constitutes  an  aceptton  to  the  constltatlonal  prohibition  on  the 
States  to  lay  duties  on  Imports  or  exports,  p.  488. 

Cited  and  principle  applied  In  the  following  cases:  Turner  v. 
Maryland,  107  U.  8.  67.  27  L.  878,  2  a  Ot  61.  holding  charge  for 
storage  of  tobacco  in  State  warehouse,  pending  inspection,  not  a 
duty  on  exports;  Pataysco  Onano  Co.  v.  North  Carolina  Board  of 
Agriculture,  171  U.  S.  S54,  866,  18  8.  Ot  865,  866,  affirming  validity 
of  State  law  imposing  inspection  tax  on  Imported  guano;  Nellson  v. 
Oarza.  2  Woods,  280,  F.  0. 10,091*  btddlng,  where  duty  purports  to  be 
inspection  tax,  question  as  to  whetbw  It  Is  excessive  is  for  congress 
to  determine;  Green  v.  Savannah,  Gharlt  (6a.)  870,  affirming 
validity  of  city  ordinance  prohibiting  sales  of  liquor  without  having 
them  gauged  by  city  inspector.  , 

Stotntes  —  Constmctton.— The  exertion  at  a  particular  thing 
from  general  words  proves  that,  In  the  opinion  of  the  law  giver,  the 
thing  excepted  would  be  wlthto  the  general  clause  bad  not  the  ex- 
ception been  made,  p.  438. 

This  rule  of  construction  has  been  applied  in  the  following  dtlng 
cases:  Arnold  v.  United  States.  147  U.  S.  499.  87  L.  265,  13  &  Ot 
408,  holding  knit  woolen  undersbirte  to  be  dutiable  as  "  wool  wear- 
ing apparel,"  under  revenue  laws,  and  not  as  **  knit  fabrics  made 
on  frames."  whidi  constitute  a  distinct  class;  Maglll  v.  Brown,  16 
Fed.  Cas.  442,  holding  that  statote  denying  a  right  was  evidence 
that  right  existed  at  common  law;  Tlnkham  v.  Tapscott,  17  N.  X. 
152,  holding  that  exception  of  particular  officers  from  a  general 
prohibition  indicates  Intention  that  all  other  officers  aie  to  be  in- 
cluded; Friedman  v.  Mathes,  8  Helsk.  ^6.  construing  clause  in 
State  Constitution  exempting  certain  capital  from  taxation.  Cited, 
arguendc^  In  State  ex  reL  v.  Cnnnli«ham,  88  Wis.  165,  85  Am.  St 
Bep.  60,  68  N.  W.  17  L.  B.  A.  171.  The  dissenting  opinioa  In 
Groves  r.  Slaughter,  16  Pet  614,  10      824.  apj^led  tbia  role  la 
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•rgninff  tbat  slaves  were  subjecto  of  eommoKe  and  State  could  not 
prevent  admission  to  State. 

Constltutioiial  law.—  Questions  of  power  do  not  depend  upon  the 
degree  to  which  It  may  be  exercised.  If  It  may  be  ezerdsed  at  all, 
it  most  be  exercised  at  the  will  of  tbose  In  whose  bands  It  la  placed, 
pu  439. 

Quoted  and  principle  applied  In  In  re  Jacobs,  98  N.  T.  106,  50  Am. 
Bep.  639,  denying  power  of  legislature  to  Impair  value  of  property 
by  prohibiting  pursuit  of  lawful  trade  therein;  Patterson  v.  Barlow, 
60  Pa.  St.  80,  holding,  where  power  to  regulate  elections  is  ex- 
cbixlvely  In  legislature,  its  acts  can  be  reviewed  by  courts  only  In 
case  of  abuse  of  discretion;  HcOallougb  v.  Brown,  41  S.  O.  2S0,  19 
8.  B.  473,  23  L.  B.  A.  422.  denying  power  of  l^slatnre  to  estebUsh 
monopoly;  State  r.  Goodwill,  33  W.  Va.  184,  25  Am.  St  Bep.  867, 
10  S.  B.  287,  6  L.  B.  A.  624,  denying  power  to  restrict  right  of 
contract  In  respect  to  a  lawful  trade  or  business;  dissenting  opiulou, 
Munn  T.  People,  69  UL  99,  majority  asserting  power  of  legislature 
to  regulate  charges  by  public  warehouses;  Wynehamer  v.  People,  13 
N.  Y.  473.  asserting  plenary  power  of  State  to  regulate  liquor  traffic. 

Conatitittional  law.—  So  long  as  goods  remain  flie  property  of  flie 
Importer  In  the  original  form  or  package  In  which  Imported,  a  tax 
upon  them  by  a  State  is  a  duty  upon  Imports  and  so  unconstltatlonal, 
p.  442. 

As  the  first  of  the  famons  **  original  paclmge"  cases,  Brown  t. 
Maryland  Is  a  leading  authority,  and  Its  mllng  upon  this  point  has 
been  applied  In  numerous  cases,  as  follows:  Low  v.  Anstln,  18  Wall. 
32.  83,  20  Xi.  618,  519,  ruling  similarly  where  dnty  upon  goods  had 
already  been  paid  to  Federal  officers  and  goods  were  merely  await- 
ing sale;  Cook  v.  Pennsylvania,  97  U.  S.  673,  24  L.  1017,  holding  State 
law  taxing  sales  made  by  auctioneers,  Inopmtlve  as  to  sale  of 
goods  In  original  package  for  Importer;  Bowman  v.  Chicago,  etc. 
By.  Co..  126  U.  8.  606.  608,  81L.  714,  716.  8  B.  Ot  1066,  1067,  apply- 
Ing  prbidple  In  denying  power  of  State  to  Intercept  goods  in  transit 
from  consignor  to  consignee,  under  police  regulation  prohibiting 
sales  of  liquor;  Leisy  v.  Hardin.  135  C.  S.  108,  110,  34  L.  132,  133, 
10  S.  Ct  688,  684,  denying  right  of  State  to  restrict  Importation  of 
liquor  by  prohibiting  sales  In  original  packages;  Tuchman  v.  Welch, 
42  Fed.  655,  enjoining  Institution  of  contempt  proceedings  against 
person  violating  injunction  from  State  court  forbidding  sale  of 
liquor  in  original  packages;  In  re  Sanden,  62  Fed.  805,  18  L.  B.  A. 
B61,  holding  law  pnditbltlng  sales  of  seeds -in  packages  nnmai^ed 
with  date  ^fiau  grown.  Inapplicable  to  sales  In  original  packages; 
In  re  Ware.  63  Fed.  784,  ruling  similarly  as  to  law  requiring  pack- 
ages of  baking  powder  containing  alum  to  be  so  labelled;  Sawrie  v. 
Tennessee.  82  Fed.  617,  holding  act  prohibiting  sale  of  dgarettea 
tavalld,  as  to  cigarettes  Imported  from  other  States  and  foreign 
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eomitries  and  sold  In  original  packages;  Blonnt  t.  Hnnne,  60  Oa. 
64.  66,  holding  timber  In  process  of  preparation  for  export  to  foreign 
connbT  not  taxable  under  State  law;  Wind  t.  Her,  93  Iowa.  2as,  61 
N.  W.  1003,  27  Ii.  R.  A.  221.  holding  drawing  of  bungs  of  casks  to 
test  Uquor  does  not  constitute  breaking  of  package  ao  as  to  subject 
liquor  to  police  regulation;  State  ex  rel.  t.  Assessors.  46  La.  Ann. 
146,  49  Am.  St  Rep.  319,  15  So.  11,  where  facts  were  very  similar 
to  those  in  principal  case;  State  t.  Bums,  82  Me.  668,  669,  19  AtL 
814,  916.  where  Uquor  held  by  Importer  In  original  packages  was 
declared  not  to  be  subject,  to  selsnre  under  prohibitory  State  law; 
Bode  T.  State,  7  0111,  329,  holding  law  prohibiting  sales  of  llqnor 
on  Sunday  Inapplicable  to  sales  in  original  package  by  Importer; 
State  T.  Shaplelgh,  27  Mo.  347,  349,  and  State  t.  Kennedy,  19  La. 
Ann.  426,  427,  where  law  requiring  merchants  generally  to  pay 
license  tax,  was  held  not  to  apply  to  importers  selling  goods  In 
original  packages;  Statfe  t.  Pratt.  59  Vt  692.  9  Atl.  658.  holding 
Told  a  tax  Imposed  upon  rendors  of  fordgn  teas;  Scanlan  t.  GhUds, 
88  Wis.  667.  lu^dlng  that,  where  State  has  not  prohiUted  manu- 
facture of  beer,  sales  of  beer  so  manufactured.  In  bottles  or  casks, 
are  lawful  In  absence  of  express  prohibition  by  statute.  See  also 
valuable  note  In  27  Am.  St  Bep.  662,  collecting  authorities;  also  62 
Am.  St  Rep.  473. 

Cited  approvingly,  but  without  particular  application  of  the  role, 
in  Coe  t.  Brrol,  116  IT.  S.  526.  29  L.  718,  6  S.  Ct.  478;  Lonlsrllle.  etc. 
Go.  T.  Collector,  49  Fed.  668,  6  U.  S.  App.  63;  Jenkins  t.  Bwln.  8 
Heisk.  482.  483;  Hancock  t.  Singer  Mannf.  Co..  41  AtL  802. 

The  principal  case  has  been  distinguished  upon  this  point  in  a 
number  of  cases:  License  Cases.  5  How.  674,  576,  687.  688,  694.  603. 
604,  12  L.  288,  293,  294,  297,  301,  affirming  validity  of  State  laws 
exacting  license  for  privilege  of  retailing  liquors  in  less  than  stipu- 
lated quantity;  Waring  v.  Mayor,  8  Wall.  121,  122,  19  L.  346,  affirm- 
ing S.  O.,  41  Ala.  151.  152,  where,  under  facte,  shipper  was  held  to 
be  importer,  and  his  vendee  at  port  of  entry  was  liable  to  tex  upon 
goods  sold,  although  snch  goods  were  still  in  original  packi^ses; 
Htauon  T.  Lett  8  Waa  151.  19  L.  388.  afllrmlng  8.  a,  40  Ala.  1S2, 
188,  140,  holding  rule  Inapplicable  to  shlpmente  from  other  States, 
and  law  prohibiting  sales  of  liquor,  operative  as  to  snch  liquor  In 
original  packages;  Beall  t.  State.  4  Blackf.  108,  holing  law  impos- 
ing fine  upon  person  selling  foreign  merchandise  without  license 
not  to  be  void  as  restrictive  of  right  to  Import;  State  v.  Robinson. 
SO  Me.  164,  and  State  t.  Chapman,  1  S.  Dak.  430,  47  N.  W.  416. 10  L. 
R.  A.  487,  holding  tax  .upon  salM  of  goods  valid  In  absence  of  proof 
that  they  were  made  In  original  package  and  by  Importer;  Stete 
v.  Robinson.  49  He.  287.  and  Nlles  v.  Rhodes.  7  Mich.  384,  holding 
burden  of  proof  to  be  on  person  claiming  to  be  Importer,  to  show 
that  he  was  such;  Commonwealth  v.  Kimball.  24  Pick.  368.  35  Am. 
Dec  829,  where  license  tax  did  not  purport  to  operate  on  imports 
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In  original  packageB;  King  t.  McBvoy.  4  Allen,  112,  holding  that 
person  foreclosing  mortgage  on  Imported  goods  Is  not  Importw, 
ez^pt  from  (^ration  of  State  tax;  dissenting  opinion,  Lelsy  t. 
Hardin,  135  U.  S.  134,  186.  188,  84  L.  141.  142,  10  S.  Ot  898,  6M» 
asserting  right  of  States  in  exercise  of  i>ollce  power  to  prohlUt 
sales.  In  original  packages,  of  liquor  brought  from  other  States. 

Constitutional  law.—  When  an  Importer  has  so  acted  upon  the 
thing  Imirarted,  that  it  has  become  Incorporated  and  mixed  np  with 
the  mass  of  property  la  the  country.  It  has  lost  Its  dlstlnctlTe  cluu> 
ncter  as  an  Import  and  has  become  subject  to  the  taxing  power  of 
the  States,  p.  441. 

This  rule  has  been  applied  In  a  number  of  citing  cases  as  a  test 
of  the  validity  of  Tarloos  State  laws:  License  Cases,  6  How.  689, 
610.  12  L.  294,  804,  affirming  validity  of  State  law  requiring  retail 
dealer  in  liquors  to  pay  license  tax;  State  Tax  on  Hallway  Gross 
Receipts,  15  WaU.  295,  21  L.  168,  applying  principle  In  holding 
receipts  arising  from  interstate  commerce  tu  'x  tazuble  as  part  of 
gross  receipts  of  company  doing  domestic  business  also;  Ex  parte 
Brown,  48  Fed.  436,  438,  holding  valid  a  law  taxing  sales  of  farm 
produce  which  did  not  discriminate  as  against  foreign  produce; 
United  States  t.  Hopkins.  82  Fed.  541.  holding  that  cattle  do  not 
cease  to  be  subject  of  Interstate  commerce  by  mere  landing  in  stock 
yards;  State  t.  Wheder,  25  Oonn.  291,  holding  valid  a  prohibitory 
law  expressly  excluding  from  Its  operation  imported  liquor  in 
original  packages;  Padelford  v.  Savannah,  14  Ga.  442,  443,  holding 
that  tax  upon  goods  sold  In  city  Includes  goods  Imported  from  other 
States  cr  foreign  countries;  Perdue  v.  Bills,  18  Ga.  690,  declaring 
valid  a  delegation  of  authority  to  city  to  prohibit  retailing  of  In- 
toxicating liquors;  City  of  South  Bend  v.  Martin,  142  Ind.  42.  41 
N.  B.  818, 29  L.  B.  A.  635.  peddlers  of  Imported  goods  subject  to  law 
Imposing  license  tax  apon  peddlers  generally;  McGregor  v.  Gone, 
104  Iowa.  469.  470.  471,  66  Am.  St  Rep.  626.  626,  528,  73  N.  W. 
1043. 1044.  30  L.  B.  A.  486,  construing  statute  prohibiting  sale  by  all 
persons  save  Jobbers  doing  an  interstate  business;  State  v.  Davidson, 
24  So.  325,  asserting  power  of  municipality  to  fix  places  for  retailing 
perishable  goods;  State  v.  Blackwell,  65  Me.  568,  holding  goods  held 
by  Importer,  with  Intent  to  sell  In  broken  quantities,  to  be  sabject 
to  tax  by  State;  Myers  v.  Baltimore  Ckmnty,  88  Ud.  880,  56  Am.  St 
B«p.  852,  85  AtL  145,  84  L.  B.  A.  811,  cattle  landed  in  stock  yards 
for  purpose  of  sale,  held  taxable  uaAer  general  law;  Commonwealth 
V.  Holbrook,  10  Allen,  201,  holding  that  payment  of  internal  revenue 
tax  upon  liquor  does  not  make  owner  an  Importer  so  as  to  exempt 
him  from  State  law;  Harrison  v.  Vlcksburg,  3  Smedes  &  M.  686,  41 
Am.  Dec.  636,  sustaining  validity  of  ad  valorem  tax  upon  sales  by  flat* 
boat  traders  wittiln  city;  Tracy  v.  State,  3  Mo.  6,  of  a  tax  upon  retsU 
dealers  genernlly;  State  v.  Emert,  103  Mo.  246. 23  Am.  St  Rep.  S77, 15 
S.  W.  S2, 11 L.  B.  A.  220.  of  a  tax  upon  peddlers,  holding  It  applicable 
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to  peddlers  deaUng  In  Imported  goods  only;  Territory  t.  Btosworth, 
R  Hoot  817,  B  FftC.  874,  and  Ex  parte  Asber,  28  Tex.  App.  674,  5 
8.  W.  97,  of  a  tax  upon  commercial  trav^ers  generally;  Dunbar  t. 
Ourity,  08  N.  H.  B76,  denylnff  rlgbt  of  vendor  of  Uanor  In  broken 
packages  to  recorer  pnrcbsse  price,  sncb  sales  being  illegal  nnder 
State  law;  dissenting  opinion,  Wynehamer  t.  People,  13  K.  Y*  463; 
concorring  with  majority,  holding  that  State  may  regulate  retail 
sales  of  Uqnor,  but  dissenting  on  other  gronnds;  Wynne  t.  Wright,  1 
DeT.  A  B.  21.  holding  dealer  in  Jewelry  subject  to  ^neral  license  tax, 
although  dealing  solely  In  imported  goods;  Darls  t.  Dashlel,  PhllL 
(N.  C.)  116,  extending  rule  and  holding  that  State  may  discriminate 
against  Imported  llquw  by  Imposing  greater  tax  upon  retail  sales; 
Stete  T.  Gorham,  IIS  N.  O.  726,  44  Am.  St  Sep.  495,  20  8.  B.  181, 

23  li.  B.  A.  422,  holding  goods  subject  to  tax  when  pacikage  brokoi 
for  distribution  to  agents;  Ragnet  t.  Wade,  4  Ohio,  110,  holding 
Talid  a  tax  upon  merchants  generally;  City  Council  t.  Ahreus.  4 
Strob,  L.  268,  a  taw  ImpoBing  penalty  upon  retail  grocers  for  having 
liquor  upon  premises  without  license  to  sell;  State  v.  Chapman,  1 
8.  Dak.  483,  47  N.  W.  417.  holding  that,  In  order  to  claim  exemption 
from  general  State  tax,  seller  must  show  himself  to  be  Imjwrter 
selling  goods  in  original  package.  See  also  valuable  notes  In  62 
Am.  Dec.  230;  27  Am.  St.  Sep.  563;  62  Am.  St.  Bep.  478.  Glted  ap- 
provingly In  discussion  oUtw  In  Murray  t.  Oiarleston.  06  U.  8.  446, 

24  L.  768,  discussing  Stete  power  of  taxation;  Bowman  v.  Chicago, 
etc..  By.  Co.,  125  U.  S.  507.  31  L.  714,  S  S.  Ct.  1066;  Keller  v.  State. 
11  Md.  684,  60  Am.  Dec.  230;  McOulre  v.  Stete,  42  Ohio  St  682. 

Distinguished  in  Philadelphia  S.  8.  Co.  v.  Pennsylvania,  122  U.  8. 
841,  342,  30  L.  1203,  7  8.  Gt  U22,  1123,  criticising  Stete  Tax  on 
Railway  Gross  Becelpts»  siq^;  United  Stetes  v.  Hann,  26  Fed.  Cas. 
280,  holding  persons  smuggled  Into  Stete  against  tbdr  own  wlU  to 
be  subject  to  provisions  of  Federal  law  prohibiting  slave  trading. 

I^ucation.—  In  the  enrcise  of  Ito  power  of  taxation,  a  Stete  mi^ 
tax  occupations,  p.  444. 

Cited  and  applied  in  the  following  cases:  Boyall  v.  Tlrginla,  116 
U.  8.  582,  29  L.  738,  6  S.  Ct  516;  Ex  parte  WUUams,  31  Tex.  Cr.  275, 
20  8.  W.  582.  21  L.  B.  A.  787,  recognizing  validity  of  law  taxing 
attorneys;  Jones  v.  Page,  44  Ala.  668.  holding  valid  a  law  requiring 
payment  of  license  tax  by  each  lawyer  composing  a  firm;  Little 
Bock  T.  Prather,  46  Ark.  478,  affirming  power  of  State  to  authorise 
dties  to  tax  occupations  generally;  New  Orleans  v.  OraTes,  34  La. 
Ann.  843,  holding  valid  a  license  tax  upon  travelUng  agente;  People 
T.  Walling,  53  Mich.  260, 18  N.  W.  SIO,  upon  retail  dealers  In  Uquor. 
Olted,  arguendo,  in  Hopkins  v.  United  Stetes,  171  U.  8.  Se5. 

Distinguished  in  Walling  v.  Michigan,  116  U.  S.  460,  20  L.  696,  6 
8.  Ct.  460,  denying  right  of  Stete  to  so  tax  occupations  that  result 
Is  discrimination  against  Introdvctloa  and  ssto  of  prodncto  of  other 
Stetes. 


Digiiized  by  Google 


m 


Brawn     State  of  Maryland.    12  Wheat  41IMW 


Oonatltnlloiua  law.— The  States  may,  In  tbe  exerdaa  of  theU 
poUce  power,  cause  tbe  remoral  or  destmctkm  of  InfectloiiB  «r  on- 
aeimd  articles*  p.  444. 

This  mle  has  been  applied  In  tbe  foUowtag  citlnff  cases:  New 
York  T.  MUn,  11  Pet  142,  147. 148,  9  L.  668,  666,  affirming  the  right 
of  a  State  to  require  masters  of  vessels  to  fumlsh  descrlptlTe  lists 
of  Immigrant  passengers  on  board  on  arriving  in  port;  Holmes  T. 
JennlBon,  14  Pet  616.  617,  619,  10  L.  619,  620,  621,  asserting  power 
of  State  to  extradite  criminals  for  offenses  committed  against  laws 
of  foreign  countries;  License  Gases,  5  How.  600.  619,  620,  622,  625, 
12  L.  299.  S06,  309.  810,  811.  to  prohibit  the  sale  of  Uqnor  In  less 
than  B  stipulated  quantity;  tTnited  States  t.  B.  a  Knight  Co.,  106 
U.  B.  12,  39  L.  329.  IS  S.  Ct.  263,  and  United  States  t.  Addyston, 
78  Fed.  718,  722.  denying  right  of  congress,  as  Incident  to  Its  com- 
merce power,  to  restrict  formation  of  monopolies  In  staple  articles, 
although  such  articles  may  be  Intended  for  Interstate  trade;  Minne- 
apolis, etc.,  Ey.  Co.  v.  Mllner.  57  Fed.  278,  affirming  right  of  State 
board  of  health  to  detain  and  disinfect  Immigrants;  Dorman  t.  State. 
S4  Ala.  246,  248;  State  v.  Allmond.  2  Houst  630,  and  Santo  t.  State, 
2  Iowa,  201,  63  Am.  Dec.  501,  sustaining  validity  of  laws  prohibiting 
sales  nf  Intoxicating  liquor;  Fuller  t.  Chicago,  etc.,  B.  B.  Co.,  81 
Iowa.  210;  assorting  power  of  State  to  provide  penalty  for  ovei^ 
chante  In  freight  or  passenger  rates;  Pearson  v.  Intemational  Dis- 
tillery. 72  Iowa.  364,  34  N.  W.  4,  to  prohibit  manufacture  of  Intoxi- 
cating liquor  for  export;  State  v.  Wheeloclc,  95  lowa^  586.  58  Am. 
St  Rep.  446,  64  N.  W.  622  30  L.  R.  A.  441,  to  require  payment  of 
license  from  vendor  of  drugs,  altbongh  in  original  padcages; 
Keller  v.  State,  11  Md.  682.  688,  69  Am.  Dec.  229.  to  levy  Ucense 
tax  for  privilege  of  making  and  selling  beer;  Waterbury  v.  Newton, 
60  N.  J.  L.  541, 14  AtL  608,  sustaining  validity,  as  police  regulation, 
of  law  prohibiting  sales  of  oleomargarine  artificially  colored;  Baker 
v.  Wise.  16  Gratt  106,  applying  principle  In  asserting  power  of 
State  to  require  pilots  on  outgoing  vessels  to  search  vessels  for 
runaway  slaves.  See  also  note,  27  Am.  St.  Bep.  564.  The  rule  Is 
also  applied  In  tbe  dissenting  opinion  in  Bowman  v.  Railway  Co.. 
12S  n.  S.  512.  614.  6ia  81  L.  716.  717,  718k  8  S.  Ot  708,  709.  711. 
majority  denying  power  of  State  to  regulate  Importations  of  intoxi- 
cating liquors  from  other  States. 

DlstlDguIehed  In  The  Passenger  Cases,  7  How.  428,  12  L.  761, 
refusing  to  sustain,  as  police  regulation,  a  law  requiring  shipmastei 
to  pay  per  capita  tax  upon  Immigrants  landed;  Bowman  v.  Chicago, 
etc,  By.  Co.,  125  TJ.  S.  490.  31  L.  708,  8  S.  Ct  701,  denying  consti- 
tutionality of  act  requiring  common  carrier,  before  delivering 
liquors,  to  show  certificate  to  effect  that  conalgneo  Is  Ucmsed  to 
sell  Uqnor;  Cmtcher  t.  Kentucky.  141  U.  S.  60.  86  U  663,  11  S.  Ct 
866.  and  Volght  v.  Wright  141  U.  &  fB,  85  L.  689,  11  8.  Ct  866; 
holding  statute  requiring  foreign  corporations  to  pay  Ucense  fee  not 
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to  be  a  valid  exercise  of  police  power;  Council  Blnffi  r.  Kansas  Oltr% 
etc.,  B.  B.  Co^  46  Iowa.  364,  24  Am.  Bep.  783,  holding  law  prescrlb' 
Ing  place  of  transfer  for  connecting  Interstate  roads  not  sustainable 
as  police  regulation;  dissenting  opinion,  Leisy  t.  Hardin,  136  U.  S. 
160;  84  L.  146»  10  8.  Ot  688,  arguing  In  favor  of  power  of  State,  9M 
a  police  r^hitlont  to  prevent  sales,  In  original  packages,  of  Uanor 
brought  from  oflier  States. 

Conatltntlonal  law.—  Sale  la  the  object  of  Importation  and  Is  an 
essential  Ingredient  of  that  IntercoiiTse  of  which  Importation  con- 
stitutes a  part,  p.  447. 

Olted  and  principle  applied  as  follows:  Taylor  v.  Oarpenter,  2 
Wood.  &  M.  19.  F.  O.  13,785,  holding  alien  friend  entitled  to  dam- 
ages, for  Infringement  of  trade-mark,  to  extent  of  bis  damage  by 
loss  of  sales;  dissenting  opinion,  Mugler  v.  Kansas,  123  U.  S.  676, 
81  L.  216,  8  S.  Ct  804,  arguing  against  authority  of  State  to  pass 
law  devesting  right  to  sell  liquor  already  manufactured  under  Its 
authority. 

Constitutional  law.—  The  taxing  power  of  a  State  Is  co-extenslve 
with  Its  soverelgntj  over  persons  and  property  within  Its  territory, 
p.  448. 

This  rule  has  also  received  direct  an>UcatloD  In  a  number  of  dMng 
cases:  Society  v.  Ooite,  6  Wall.  607,  18  L.  WSt,  affirming  power  of 
State  to  tax  deposits  in  savings  banlis,  although  such  deposits  are 
Invested  in  Federal  securities;  Transportation  C!o.  v.  Wheeling,  90 
XT.  S.  279,  25  L.  414.  holding  steamboats  engaged  In  Interstate  traffic 
taxable,  under  State  law,  as  property  of  company  having  Ita  main 
office  in  State;  Central  Padflc  R.  Co.  r.  Callfonila,  162  TJ.  &  125, 
40  L.  914, 16  8.  Ct  778,  affirming  power  of  State  to  tax  iwoperty  of 
railroad  chartered'  by  congress  (but  see  dissenting  opinion.  Central 
Pacific  B.  B.  Co.  V.  California,  162  C.  S.  148,  40  L.  922,  16  S.  Ct  787); 
Forbes  v.  Oracey,  9  Fed.  Cas.  403,  holding  ore  taken  from  United 
States  land  taxable  In  hands  of  miner;  Battle  v.  Mobile,  9  Ala.  237. 
44  Am.  Dec.  440;  New  Orleans  v.  Eclipse,  ete.,  Co.,  33  La.  Ann.  048, 
39  Am.  Bep.  280,  and  Howell  v.  Stete,  3  OiU,  27,  asserting  power 
of  dty  to  tax  vessel  of  a  dtlsen,  although  such  vessel  la  enrolled 
under  Federal  laws;  People  y.  Naglee,  1  CaL  286,  62  Am.  Dec.  816. 
holding  valid  a  law  Imposing  license  tax  upon  mlnera,  although 
mines  situated  on  United  States  land;  Standard  Oil  Co.  t.  Combs, 
06  Ind.  184,  49  Am.  Bep.  161,  holding  goods  In  process  of  preparation 
for  export  subject  to  taxation  as  property;  Second  Municipality  v. 
Coming,  4  La.  Ann.  408,  sustaining  validity  of  tax  upon  dealers  In 
bills  of  exchange;  The  Wharf  Case,  8  Bland  Ch.  874.  376,  asserting 
right  of  State  to  charge  fee  for  docking  at  State  wharves;  Ooe  t. 
Brrol.  62  N.  H.  313.  holding  timber  cut  for  export  to  be  taxable  as 
property  so  long  as  It  remains  In  State;  State  v.  Bngle.  84  N.  J.  L. 
427,  holding  that  proper^  landed  iq>on  wharf  tor  aasortment  la 
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coiurse  of  transportatioa  across  State,  has  no  sltiu  In  State  for 
pnn>OBe  of  taxation;  People  ex  rd.  t.  OommlaBtooen,  85  N.  T.  448^ 
where  shares  of  State  bank  1^  to  be  taxiOile  wbm  bank  Is  located, 
■IttuniSh  ciupltal  Invested  In  Federal  secniitles;  Salt  Lake,  etc.,  Bank 
T.  Goldlng,  2  Utah,  9,  holding  shares  of  national  bank  In  hands  of 
Individual  taxable  as  property  onder  territorial  law. 

DlstlngTilshed  In  State  Tonnage  Tax  Cases,  12  Wall.  224,  20  L. 
S77.  denying  right  of  States  to  tax  vessels  owned  by  their  citizens 
at  so  much  per  ton  of  registered  tonnage. 

Constltntional  law. —  The  States  cannot  restrain  the  action  of  the 
national  government,  by  any  interference  with  Its  power  to  regulate 
commerce;  accordingly,  a  State  law  exacting  a  license  from  Im- 
porters of  foreign  goods  Is  void  as  interfering  with  that  power, 
pp.  448»44». 

Brown  T.  Maryland  is  also  a  leading  antbori^  npon  tite  subject 
of  the  commerce  power,  and  Its  ruling,  or  the  in^dple  involved 
therein,  has  been  followed  or  applied  in  nnmerons  cases.  The 
e?[:tent  of  Its  Inflnence  Is  shown  in  the  following  citing  cases:  The 
Passenger  Cases.  7  How.  395,  898,  400,  423.  431,  433,  434,  439,  456. 
12  L.  749,  750,  751,  761,  764.  765,  767,  774  (reversing  4  Met  289, 
297),  and  People  t.  Brooks,  4  Den.  476,  478,  479,  denying  constttu- 
tlonall^  of  State  law,  requiring  masters  of  vessels  engaged  In 
foreign  commerce  to  pay  a  certain  amount  per  caiMlta  before  land* 
Ing  alien  passengers  in  State;  Sinnot  T.  Commissioners,  22  How. 
243.  16  L.  247,  where  statute  requlrli^  steamboats  navigating  State 
waters  to  register  before  leaving  port  held  to  be  in  conflict  with 
Federal  navigation  laws  and  voId;.Almy  v.  California.  24  How.  173, 
16  L.  646,  denying  validity  of  State  law.  Imposing  stamp  duty  npon 
bills  of  lading  for  gold  or  silver  shipped  out  of  State;  Crandall  v. 
Nevada.  6  Wall.  47.  48.  18  L.  748  (reversing  1  Nev.  809,  310.  313), 
and  Joseph  v.  Kandolph,  71  Ala.  608,  46  Am.  B^.  862.  placing  In- 
valldi^  of  Stete  law  taxing  railroads  for  carrying  itassengers  out 
of  State,  upon  ground  that  it  interfered  with  right  of  citizens  to 
pass  through  State;  State  Tonnage  Tax  Cases,  12  Wall.  216,  224,  20 
L.  374,  377,  holding  tax  upon  vessels  at  so  much  per  ton  of  registered 
tonnage  to  be  repugnant  to  clause  In  Constitution  prohibiting  States 
from  levying  any  duty  on  tonnage;  Ward  v.  Maryland,  12  Wall. 
429.  430.  20  L.  452,  reversing  81  Md.  286.  288,  1  Am.  Rep.  66,  67,  and 
holding  State  law  Imposing  discriminatory  tax  npon  nonresident 
traders.  In  effect  a  restriction  npon  commerce  and  void;  Farmers', 
etc  Bank  v.  Dearing,  91  U.  S.  84,  28  L.  199,  holding  national 
banks  not  subject  to  State  law  prescribli^  legal  rate  of  Interest; 
Welton  T.  Hissonri,  91  U.  8.  278,  280,  281,  282,  23  L.  849,  350,  and 
Brennan  v.  TltnsviUe,  163  U.  S.  801.  302,  38  L.  722,  723,  14  S.  Ct 
832.  833.  holding  void,  a  State  law  requiring  payment  of  license 
tax  by  dealers  In  goods  not  produced  In  Stete;  Henderson  v.  New 
York,  92  tr.  8.  274,  28  L.  560,  holding  void,  aa  beins  restrictlTe  of 
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fuelgn  commerce,  •  statute  requiring  shipmasters  to  glre  bonds 
to  Indemnify  istate  in  case  tmmlsranta  become  charges  upon  tt; 
Foater  t.  Master,  etc..  94  U.  8.  247,  24  L.  128,  denying  vmUdlty  of 
laws  providing  for  survey  of  hatches  of  yeesels  arriving  in  port, 
and  of  damaged  goods  coming  on  board  of  tbem;  Hall  r.  De  Oidr, 
95  IT.  8.  499,  24  L.  S62,  denying  power  of  State  to  require  steam- 
boat companies  to  accord  equal  priTlleges  to  all  passengers  without 
discrimination  on  account  of  race  or  color;  Gny  v.  Baltimore,  100 
U.  S.  438,  448.  2S  L.  744,  746,  denying  right  of  States  to  discriminate 
against  vessels  engaged  in  interstate  trade,  by  demanding  excessive 
dockage  fees;  Telegraph  Go.  v.  Texas,  105  U.  S.  465,  26  U  1068. 
holding  State  law  taxing  messages  transmitted,  to  be  Inoperative 
as  to  messages  sent  upon  Federal  public  business;  Moran  t.  New 
Orleans,  112  U.  8.  78,  28  L.  665.  5  8.  Gt  40,  holding  void,  a  munici- 
pal ordinance  requiring  payment  of  license  tax  by  persons  owning 
towboats  engaged  In  Interstate  trade;  Wabash,  etc..  By.  Co.  v. 
Illinois,  118  V.  S.  673,  30  L.  249,  7  S.  Ot.  11,  denying  power  of  State 
to  regulate  fares  and  freight  charges  for  transportation,  extending 
outside  the  State:  Bobbins  v.  Shelby,  etc.,  District  120  U.  3.  492, 
80  L.  696,  7  S.  Ot  693,  dedarii^  void,  a  law  requiring  drummers 
not  having  regnlariy  Ucensed  house  ot  bnriiwsa  In  district  to  p^ 
license  tax  for  privilege  of  selling  goods  there  1^  sample;  Fargo 
V.  Michigan.  121  U.  S.  248,  80  L.  894,  7  8.  Ot  882.  declaring  void,  a 
tax  upon  gross  receipts  of  railroads  derived  from  Interstate  trade; 
so  also  In  Philadelphia  S.  S.  Go.  v.  Pennsylvania,  122  IT.  S.  337, 
847.  30  L.  1201.  1206,  7  S.  Ct  1120,  1125,  as  to  similar  tax  on  gross 
receipts  of  steamship  companies;  Bowman  v.  Ghlcago,  etc.,  Ry.  Go.. 
125  V.  8.  494,  499,  606.  31  L.  710,  712,  714,  8  S.  Ct  703.  706,  1065, 
doiytng  validly  of  law  requiring  common  carrier,  before  delivery 
of  Ilqnors,  to  show  cerdflcato  to  effect  that  consignee  la  Ucoised 
dealer;  GaUfomla  v.  Padflc  R.  R.  Co..  127  U.  8.  41.  82  IBS,  8  S. 
Ot  1081,  denying  power  of  State  to  tax  franchise  granted  by  Fed- 
eral government;  Leionp  v.  Mobile.  127  IT.  S.  646.  647,  32  L.  313, 
814,  8  S.  Ct  1388,  holding  business  of  transmittiag  messages  between 
States  to  be  Interstate  commerce  and  so  not  taxable  by  States;  L^sy 
V.  Hardin,  185  U.  S.  111.  117,  124,  84  L.  188,  184,  137,  10  S.  Gt  684. 
685,  680,  holding  a  law  prohibiting  sales  of  liquor  Inoperative,  as  to 
sales  by  consignee  In  original  packages;  In  re  Bahrer.  149  U.  S. 
BD6,  557.  562,  SB  L.  B74.  575,  577.  11  S.  Ot  867,  869.  but  holding  that 
u  congress  has  plenary  power  in  the  matter  of  commerce,  it  may 
•now  the  States  to  prohibit  sales  of  liquor  in  original  packages. 

Other  cases  affirming  and  applying  the  rule  are:  Pollock  v. 
Farmers'  L.  &  T.  Co.,  167  IT.  S.  681,  591,  39  L.  819,  823,  16  S.  Ct 
689.  693.  applying  principle  in  denying  power  of  congress  to  tax 
municipal  bonds  Issued  under  authority  of  State,  such  bonds  being 
Instmmentallties  of  State  government;  Rhodes  v.  Iowa,  170  V.  S. 
416,  42  L.  1093,  18  S.  Ct  665,  holding  that  right  of  State  to  prohibit 
Mies  of  liquor,  does  not  Inclnde  right  to  prohibit  Importation: 
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icboOnberger  t.  PennsylTanlo,  171  U.  8.  21,  22.  23,  18  B.  Ot  766, 
760,  denying  power  of  States  to  exclude  ImpottatloD  of  oleomar- 
garine; Day  T.  BoflOnton,  8  Cliff.  887,  F.  O.  8,675,  applying  principle 
In  denying  power  of  congress  to  tax,  as  Income,  tbe  salary  of  a 
State  judge;  In  re  Parrott,  6  Sawy.  882,  1  Fed.  614,  holding  pro- 
Tlalon  in  State  Cknurtltntlon,  prohibiting  employment  of  Chinese, 
r^ngnant  to  treaty  with  China  and  t(M;  Ballroad  Tax  Caae,  8 
Sawy.  2tS0,  807,  18  Fed.  782,  776»  denying  right  of  State  to  evade 
constitntlonal  provision  as  to  **  equal  protection  of  laws,**  in  exerdse 
of  its  taxing  power;  liOVlsTlUe,  etc..  By.  Co.  t.  Railroad  Commis- 
sion. 19  Fed.  718,  denying  power  of  States  to  regulate  freight  and 
passenger  rates;  Swift  t.  Sntphin,  89  Fed.  633,  635,  In  re  Barber,  39 
Fed.  OlS,  and  In  re  Bebman,  41  Fed.  869,  holding  unconstitutional, 
as  iKlng  restrictive  of  Interstate  commerce,  laws  prohibiting  sales 
of  dressed  meat  In  State,  unless  animals  had  been  previously 
Inqnected  on  hoof  by  State  offlcw  (and  see  State  cases  ivlnted  as 
notes,  39  Fed.  687,  647.  648);  American  FertillElng  Oo.  v.  Board  of 
Africoltnre,  48  Fed.  611.  11  L.  B.  A.  181.  law  taxing  privilege 
of  selling  imported  fertilizers;  Spellman  v.  New  Orlums,  46  Fed. 
4,  holding  void,  as  applied  to  interstate  freight,  a  law  prohibiting 
railroad  companies  from  selling  perishable  freight  on  their  property; 
Georgia  Packing  Oa  r.  Macon,  60  Fed.  776,  22  L.  R.  A.  777,  an  act 
requiring  dealers  In  Imported  meats  to  pay  license;  United  States 
T.  BlUott,  64  Fed.  80.  and  United  States  v.  Debs,  64  Fed.  751,  as- 
serting power  of  congress  to  provide  penalty  for  olwtructlng  Inter- 
state commerce;  Onban  Steamship  Oo.  v.  Fltspatrlck,  68  Fed.  86. 
denying  r<ght  of  State  to  restrict  landing  of  Imported  goods  by  nn< 
reasonable  dock  regulatiomi;  Bx  parte  Hough,  69  Fed.  831.  holding 
void,  an  act  taxing  foreign  dealers  In  pianos  for  privilege  of  selling 
In  State;  United  States  v.  Boyer,  86  Fed.  434.  but  denying  right  of 
congress,  as  Incident  to  commerce  power,  to  provide  for  Inspection 
of  cattle  about  to  Iw  slaughtered;  Globe  Ins.  Go.  v.  Cleveland  Ins. 
Go.,  lO  Fed.  Cas.  491,  denying  validity  of  assignment  for  benefit 
of  creditors  In  conflict  with  iiatlonal  banknqtt  act;  Philadelphia,  etc., 
^iwboat  Oo.  V.  Philadelphia,  etc.,  R.  R.  Co.,  19  Fed.  Casl  476,  .  hold- 
ing vessel  licensed  by  Federal  government  tor  interstate  coasting 
trade,  not  snbject  to  State  Sunday  laws;  United  States  v.  Gould, 
26  Fed.  Cas.  1879,  asserting  power  of  congress  to  prohibit  slave 
trade;  United  States  v.  Jackson,  26  Fed.  Gas.  662,  to  provide  for  In- 
spection of  vessels  engaged  In  Interstate  coasting  trade;  Williams 
V.  The  Lizzie  Henderson.  29  Fed.  Gas.  1874,  holding  void  an  act 
tempting  vessel  owned  In  State,  from  payment  of  half-jdlotage 
fees,  as  giving  preference  to  porta  of  a  State. 

Numerous  State  cases  have  recognized  the  paramount  power  of 
eoagmn  over  this  subject*.  McGreary  v.  State,  73  Ala.  482,  holding 
void,  a  discriminatory  tax  upon  Imported  liquors;  Stratford  v. 
Montgomery,  110  Ala.  626.  20  So.  129,  holding  law  taxing  brokers 
not  applicable  to  brokers  representing  nonresident  principals  ex- 
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dnsiTelj;  Un  Sins  t.  Waahboin,  20  GaL  671,  680;  desybig  nUdltj 
9i  law  taxing  Gblneae  for  privilege  of  residing  In  State;  GarsoB 
BiTer,  etc^  Oo.  t.  Patterson,  88  Oal.  840,  denying  power  of  State  to 
levy  toll  on  logs  floated  down  stream  from  one  State  to  another; 
People  T.  Baymond,  34  Cal.  498.  49D,  holding  law  requiring  affixing 
of  stamp  to  passenger  tickets,  restrictive  of  commerce  and  T<Hd; 
Ex  parte  Thomas.  71  CaL  205,  12  Pac.  53,  denying  validity  of  act 
discriminating  In  taxation  of  dealers  In  Imported  goods;  San  Benito 
Gonntj  V.  S.  P.  R.  B.  Co.,  77  CaL  621,  19  Pac.  828,  denying  power 
of  State  to  tax  franchises  of  Interstate  rallro^;  State  Treasurer  t. 
Philadelphia,  etc..  R.  B.  Co.,  4  Houst  196.  204.  to  levy  per  capita 
tax  upon  railroads  for  persons  carried  Into  or  out  of  the  State;  Webb 
V.  Dunn,  18  Fla.  724,  to  levy  toll  on  vessels  entering  harbor;  Osborne 
V.  State,  33  Fla.  172,  89  Am.  St  Bep.  104,  14  So.  601,  26  L.  B.  A.  124, 
law  taxing  business  done  by  express  companies  applicable  to  com- 
panies doing  local  or  State  business;  HolUda  v.  Hunt;  70  IlL  118,  22 
Am.  Bep.  68,  hoMlng  void  a  State  law  purporting  to  regulate  salea  of 
patent  lights  and  to  prevrait  toiuds  In  connection  therewith;  State 
ex  r^.  V.  Garten,  32  Ind.  7,  2  Am.  Bep.  819,  denying  power  of  con- 
gress to  require  affixing  of  revenue  stamp  as  pre-requlslte  to  validity 
of  sheriff's  bond;  City  of  Huntington  v.  Mahan,  142  Ind.  698,  61  Am. 
St.  Bep.  202,  42  N.  E.  464,  holding  city  ordinance,  requiring  payment 
of  license  tex  by  peddlers,  to  have  no  application  to  salaried  dis- 
tributing agent  of  firm  located  In  another  Stete;  Council  Bluffs  v. 
Kansas  City,  etc,  B.  B.  Co..  46  Iowa,  S4S,  24  Am.  Bep.  779,  holding 
void,  an  act  requiring  roads  connectb^  with  Union  Pacific  railroad 
to  transfer  at  Council  Bluffs;  Gatton  v.  Chicago,  ete..  By.  Co.,  96 
Iowa,  120,  68  N.  W.  696,  28  L.  R.  A.  562,  refusing  to  aUow  recovery 
for  overcbarge  on  Interstate  shipment;  Danl^  v.  Trustees,  78  Ey. 
544,  holding  void  tax  upon  sales  by  auctioneers,  discriminating 
against  nonresidents;  Hlgglns  v.  Lime,  130  Mass.  8,  denying  power 
of  Stete  to  regulate  inspection  and  sale  of  lime  Imported  from  an- 
other State;  Golt  t.  Sntton.  102  Mich.  820^  60  N.  W.  680,  26  Ii.  B.  A. 
8&(K  holding  law  exacting  franchise  tax  from  foreign  coiporatlona 
doing  business  In  Stete,  inoperative  as  to  commercial  corporations 
represented  by  agente;  Stete  v.  North,  27  Mo.  475,  478,  479,  480,  481, 
holding  void,  a  discriminatory  tax  upon  vendors  of  foreign  goods; 
Barker  v.  Bank,  59  N.  H.  311,  holding  national  bank  not  subject  to 
penalty  against  usury  Imposed  by  State  law;  Erie  By.  Oo.  v.  State,  81 
^.  .T.  L.  540,  86  Am.  Dec.  234,  denying  power  of  Stete  to  tax  fordgn 
railroad  corporations  upon  basis  of  amount  of  fre^ht  and  numba  of 
passengers  carried  (in  accord  with  dissenting  opinion,  S.  C.  80  N. 
3.  L.  493);  People  ex  rel.  v.  Wemple,  138  N.  Y.  6,  83  N.  B.  721,  19  L. 
B.  A.  696,  franchises  of  corporation,  engaged  In  Interstete  tran»- 
portation;  Stete  v.  Norris,  78  N.  C.  445,  but  asserting  power  of  Stete 
to  regulate  sale  of  "  commercial  fertilizers,"  if  imports  are  not  dls* 
criminated  against;  Lawrence  v.  Hodges,  82  N.  a  677,  68  Am.  Bep^ 
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487  Ih^iic  State  law,  requiring  regUtry  ot  chattd  mortgage!, 

(q>eratlTe  as  to  mortgage  on  Teasel  enrolled  under  act  of  congress; 
Slpe  T.   Murphy,   49   Ohio   St   546,   81   N.   B.   887,   17   !>.  K. 

A.  187,  declaring  Told  a  city  ordinance  levying  special  tax 
upon  goods  brought  Into  city  and  sold  at  auction;  Arnold 

Yasders.   S6  Ohio   St   420,   60   Am.   St   Bep.   755,  47  N. 

B.  61,  denying  power  of  State  to  regulate  aale  of  convict- 
made  goods  Imported  from  other  States;  State  t.  Bankln,  70  N.  W. 
801,  holding  person  sc^cltlng  orders  for  nonresident  manufacturer 
not  liable  to  license  tax;  Southern  Express  Go.  ▼.  Hood,  15  Blch.  L; 
78,  94  Am.  Dec.  144,  holding  tax  levied  upon  gross  receipts  of  express 
companies  generally,  included  receipts  of  company  doing  Interstate 
business;  Ballroad  Comrs.  v.  Railroad  Co.,  22  S.  C.  236,  denying 
power  of  State  to  regulate  rates  and  fares  for  transportation  to 
points  outside  State;  State  v.  Morgan,  2  S.  Dak.  61.  48  N.  W.  S20, 
but  holding  mercantile  agency  not  an  instmmait  of  Interstate  com- 
merce entitled  to  exemption  from  taxation;  State  v.  Scott,  96  Tenn. 
268,  269,  39  S.  W.  2,  36  L.  R.  a1  462.  denying  vaUdlty  of  special  tax 
upon  persons  soliciting  for  photographers  outside  State;  Rail- 
road Co.  V.  Harris,  90  Tenn.  710.  43  S.  W.  120,  but  holding  valid,  a 
law  purporting  to  tax  only  railroads  operating  wholly  within  State; 
Higglns  V.  Rlnker,  47  Tex.  390,  392,  holding  void,  a  prohibitory 
liquor  law  discriminating  against  Imported  liquors;  N.  &  W.  R.  B. 
Go.  V.  Oommonwealth.  88  Ta.  101,  29  Am.  St  Bep.  710,  18  8.  B.  842, 
18  L.  B.  A.  109.  holding  statute  prohlblttog  running  of  trains  on 
Sanday  lnoperatlr«  as  to  Intrastate  Unes.  See  also  valuable  notes 
upon  this  subject  In  52  Am.  Dec.  333;  59  Am.  Rep.  269,  280  (collect- 
ing and  reviewing  authorities);  27  Am.  St,  Rep.  650. 

Dissenting  opinions  in  the  following  cases  cite  the  principal  case 
upon  this  point:  New  York  v.  Mlln,  11  Pet  156,  160.  161.  9  L.  668. 
671,  majority  holding  valid,  as  a  police  regulation,  a  State  law  re- 
quiring masters  of  vessels  to  furnish  lists  of  immigrants;  Groves 
Slaughter.  16  Pet  511, 10  L.  828.  arguing  against  invalidity  of  clause 
in  State  Oonstitntlon  empowering  legislature  to  prohibit  admission 
of  slaves;  Woodruff  v.  Parham,  8  WalL  144,  19  L.  390,  majority 
holding  that  tax  upon  sales  generally.  Included  goods  brought  from 
other  States;  O'Nell  v.  Vermont  144  U.  S.  354,  86  L.  463,  12  S.  Ct 
705,  where  constitutionality  of  act  In  question  was  not  considered 
by  majority;  Vance  v.  W.  A.  Vaudercook  Co.,  170  U.  S.  464.  42  L. 
1110,  18  S.  Gt  684.  dissenting  only  from  reasoning  of  majori^,  and 
concunlng  in  holding  State  law  regulating  sales  of  liquors,  In- 
operative to  prevent  storage  In  original  packages;  Hlnson  v.  Lott, 
40  Ala.  185,  136.  majority  asserting  power  of  State  to  levy  special 
tax  upon  liquor  Imported  from  other  States;  Colte  v.  Society  for 
Savings,  82  Conn.  191.  196,  arguing  against  validity  of  act  taxing 
savings  banks  whose  deposits  were  largely  Invested  In  Federal 
securities;  Commonwealth  v.  Huntley,  156  Mass.  248,  249,  80  N.  B. 
11S&  16  L.  B.  A.  845,  846^  majorttgr  holding  valid  a  law  regulating 
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Mlw  ot  oltoniaxgulM  tmpottad;  Waleott  t.  People^  IT  lOitk.  N» 
mijorltar  aaaerdng  power  ot  State  to  tax  ezpraas  oom^nlea  m  groM 
amount  of  tmsbie«  done  In  State;  Orow  t.  State.  14  lla  806.  817, 

majority  holding  dealer  In  imported  goods  to  be  subject  to  law 
taxing  mercbanti  icenerally;  Commonwealth  t.  Gloucester  Ferry  Oo^ 
98  Pa.  St  119,  Vilt  majority  holding  ferry  company  landing  pas- 
sengers in  State  to  be  foreign  corporation  liable  to  tax  upon  capital 
stock;  New  York  t.  Roberts.  171  U.  S.  671.  676,  where  majority  held 
corporation  dealing  largely  In  imported  drugs  liable  to  general  tax 
npon  capital  stock;  Lake  Shore,  etc.  By.  Go.  T.  Ohio,  178  U.  S.  816^ 
majority  asswtlng  power  of  State  to  require  Interstate  roads  to  stop 
trains  at  certain  stattons. 

Cited  approvingly,  but  without  making  particular  application  ct 
the  rule.  In  Interstate  Commerce  Com.  t.  Brtmson,  164  U.  S.  470.  88 
L.  1056.  14  S.  Ct  1130:  United  States  t.  O.  0.  Knight  Co.,  166  U.  S. 
IS,  89  L.  380, 15  S.  Ct  266;  Sweatt  v.  Ballroad  Oo.',  5  Bank.  Beg.  248. 
8  cuff.  861.  F.  a  18.684;  United  States  t.  Brldleman.  7  Sawy.  260, 
7  Fed.  901;  Beebe  t.  SUto^  6  Ind.  638;  Norr^i  t.  Doniphan.  4  Met. 
(Ky.)  431;  Dover  t.  Portsmouth  Bridge  Go.  17  N.  H.  229;  Stacy  t. 
La  BeUe,  99  Wis.  622,  87  Am.  St.  Bep.  880.76N.  W.  61.41L.B.A. 
421. 

The  principal  case  has  been  distinguished  upon  this  point  In 
oumerouB  cases,  as  follows:  New  York  v.  Ulln.  11  Pet  184,  136, 
146.  147,  0  L.  680,  661,  666,  666,  holding  State  Statute  requiring 
mast^  to  furnish  city  officers  with  lists  of  immigrants,  not  a  rego^ 
latlon  of  commerce:  Ucense  Cases,  6  How.  678,  601,  12  L.  288,  800. 
*  affirming  13  N.  H.  68(h  686,  and  asserting  power  of  State  to  prohibit 
sales  of  liquor  lo  less  than  certain  quantity:  Yeazle  t.  Moor,  14 
How.  575,  14  li.  648,  holding  valid  a  State  law  granting  to  an  indi- 
vidual exclusive  privileges  of  navigation  upon  a  river  lying  wholly 
within  the  State  and  not  navigable  in  connection  with  any  Inter* 
state  waterway;  Gilman  v.  Philadelphia.  3  WalL  730,  18  101. 
refusing  to  enjoin  the  erection  of  a  bridge  across  a  navigable  rivw 
lyiiV  within  a  State,  it  appearing  that  such  bridge  would  benefit 
the  public  generally  and  that  congress  had  not  acted  In  such  mat- 
ters; Pervear  v.  Commonwealth,  6  Wall.  478,  18  L.  600,  holding 
Ucense  from  Federal  government  under  Internal  revenue  laws,  no 
bar  to  Indictment  under  State  law  prohibiting  sale  of  liquor;  Society 
T.  Coite,  6  WalL  606, 18  L.  holding  that  where  State  law  taxes 
deposits  in  savings  banks,  a  bank  Is  not  exempt  because  of  fact  that 
deposite  are  Invested  In  Federal  securities,  themselves  exempt  £rom 
taxation;  Sherlock  t.  AlUng,  98  U.  S.  108.  28  L.  820,  holding  valid 
a  State  law  subjecting  owners  of  vessels  engaged  In  Interstate  trade 
to  liability  for  negligence  resulting  In  Injury  to  passengers;  Doyle 
V.  Continental  Ins.  Co.,  94  U.  8.  542,  24  L.  162.  asserting  power  of 
State  to  exclude  foreign  corporations  not  complying  with  State 
regulations;  Beer  Go.  v.  Massachusetts,  97  U.  S.  33,  24  L.'  993,  to 
ptoliiblt  manufacture  or  sale  ot  liquors,  although  such  act  maj 
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drrest  powers  of  corporation  organized  for  that  purpose  nnder  Stata 
law:  Machine  Oo.  Gage.  100  U.  B.  677,  2S  L.  755,  and  Hmert  t. 
Missouri,  ISO  U.  S.  812.  318,  816.  821.  80  L.  484,  486.  486,  487,  16  i& 
Ot  371.  372,  874,  affirming  vaUdlty  of  State  law  taxing  vendors  of 
sewing  machines  regardless  of  place  of  mannfactnre;  Tteman  r. 
Rlnker,  102  U.  S.  126,  26  L.  104.  refusing  to  enjoin  operatisn  of  State 
taw  prohibiting  sales  of  liquor  generally  In  less  than  certain  quan- 
tity: Home  Ins.  Co.  v.  New  York.  134  U.  S.  609,  33  L.  1029.  10  B. 
Gt  606,  holding  that  tax  upon  corporations,  upon  basis  of  capital 
stock.  Is  operatiTe  as  to  corporation  whose  capital  is  Invested  in 
Federal  bonds;  New  York  v.  Roberts.  171  U.  8.  601,  holding  tax 
upon  capital  stock  of  corporation  valid,  although  corporation  deals 
largely  in  imported  goods;  United  States  v.  New  Bedford  Bridge, 
1  Wood.  &  M.  417,  418,  430.  486,  F.  O.  15.867,  recognizing  rule,  but 
holding  that  Federal  courts  have  not  jurisdiction.  In  absence  of 
expre^  grant  by  congress,  of  Indictment  for  obstructing  navigable 
river  by  authority  of  State;  Sweatt  v.  Railroad  Co.,  5  Bank.  Reg. 
248,  8  CUff.  852,  F.  0.  18.684,  holding  railroad  chartered  by  State 
not  an  Instrument  of  State  government,  and  affirming  power  of 
congress  to  provide  for  transfer  of  franchises  of  Insolvent  com- 
panies under  national  banlcrupt  law;  Ex  parte  Thornton,  4  Hughes. 
228,  12  Fed.  544.  546.  and  In  re  Rudolph,  2  Fed.  68,  refusing 
to  declare  law  taxing  drummers  unconstitutional,  In  absence  of 
proof  of  its  discriminatory  effect;  In  re  Hoover,  30  Fed.  63,  holding 
rule  Inapplicable  nnder  tacts:  Cottlog  v.  Kansas  City,  etc.,  Co.,  82 
Fed.  842,  holding  stock-yards  company  not  SLch  instrument  of  In- 
terstate commerce  as  to  be  exempt  from  regulation  of  charges  by 
State;  Oliver  Finney,  etc.,  Co.  v.  Speed.  87  Fed.  418.  affirming 
validity  of  law  taxing  stock  of  merchants  without  discrimination  as 
to  residence;  Osbom  v.  Mobile,  44  Ala.  408,  holding  valid,  a  law 
exacting  Ucense  from  companies  doing  business  in  city  and  whose 
business  extended  beyond  limits  of  State.  Criticised  and  distin- 
guished In  People  v.  Coleman.  4  Cal.  66,  61,  60  Am.  Dec.  590,  693, 
asserting  power  of  State  to  lay  special  tax  upon  sales  of  goods 
brought  into  State.  Criticised,  and  declared  to  have  been  overruled, 
in  Padelford  v.  Savannah.  14  Oa.  446,  446,  447,  448.  449.  463,  454, 
618,  514,  asserting  concurrent  power  of  States  in  regard  to  Interstate 
commerce  and  declaring  T|dld  a  tax  upon  salea  of  goods  brought 
from  other  Statea 

Distinguished  also  in  Sears  v.  Commissioners,  36  Ind.  271.  assert- 
ing power  of  State  to  demand  license  tax  from  peddlers  selling 
foreign  merchandise;  Cory  v.  Carter,  48  Ind.  346,  17  Am.  Rep.  7^ 
asserting  plenary  power  of  State  over  its  own  citizens,  and  holding 
valid  a  law  providing  s^arate  schools  for  negro  children;  Western 
U.  Tet  Co.  V.  Pendleton,  06  Ind.  IS,  48  Am.  Rep.  693,  holding  law, 
providing  penal^  for  failure  of  telegraph  company  to  transmit  mes- 
sages to  poihte  outside  of  State,  to  be  valid  as  exercise  of  polios 
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power;  Santo  t.  Xowa,  2  Iowa,  196,  197,  6S  Am.  Dec.  486,  487,  as- 
serttnc  power  of  State  to  problblt  aalea  of  Uqnor  wlttumt  dlscrlml- 
nation  aa  to  plae*  of  maonfiactnte;  OUs     Keoknk  t.  Keolcok,  etifr. 
Packet  Oo.,  40  Iowa,  206,  holding  ralld  an  ordinance  fixing  reaaon- 
able  rateo  for  naa  of  elt7  wharrea;  State  ▼.  Blelda,  96  Iowa,  7IM^ 
62  N.  W.  464,  holding  officer  of  national  bank  amenable  to  State 
law  providing  penalt7  for  receiving  depoalts  knowing  tliat  bank  la 
Insolvent;  State  t.  Fnllerton,  7  Bob.  (Ul)  216,  holding  tax  npon 
pasaengera  carried  In  veeaela,  p^abte  by  paaaengera  tbemaelTeak 
not  a  regulation  of  commerce;  Sncceaalon  of  Mager,  12  Bob.  (La.) 
587,  holding  tax  upon  legadea  payaUe  to  mmreoldenta  not  a  zegu- 
latliHi  of  commerce;  Orow  t.  Mlssonrl,  14  Ma  322,  SSI,  884,  880^ 
837.  888,  holding  tax  npon  merchants  goierally.  aj^llcable  to  mer> 
chants  dealing  In  Imported  goods;  State  ▼.  Addlngton,  12  Uo.  Appu 
226,  228,  holding  law,  prohibiting  sales  of  oleomargarine,  valid  aa 
proper  exercise  of  police  power;  Territory  v.  Famswortb,  5  Hont. 
318,  819,  320,  328,  S  Pac  87S,  876.  878v  and  Bx  parte  Boblnson,  12 
Nev.  271,  278,  28  Am.  Bep.  796,  790,  holding  tax  npon  commercial 
travellers  selling  by  sample  applicable  to  those  dealing  solely  in 
In^rted  goods;  State     Delaware,  etc.,  B.  B.  Oo.,  80  N.  J.  L.  419, 
aasorttng  power  of  State  to  tax  foreign  railway  compaides  doing 
business  In  State,  taking  as  basis  the  number  of  passengers  and 
amount  of  freight  carried  (reversed  In  31  N.  J.  L.  R40,  86  Am.  Dec 
284);  State  v.  Newton,  60  N.  J.  L.  688,  14  Aa  606,  asserting 
power  of  State  to  regulate  traffic  In  oleomargarine;  Benedict  v. 
(Mnmbns  Oonstruction  Gc  49  N.  J.  Bq.  41,  28  AtL  491,  to  regulate 
tnuuportation  of  natural  gaa.  In  absoice  of  coDgteaal6nal  action; 
T^nehamer  t.  Feo^  18  M.  T.  4^  to  regulate  aalea  of  Uqnor  at 
retail;  Weoteni  Union,  etc,  Oo.  t.  lUjer,  28  Ohio  St  628^  asserting 
validity  oC  tax  npon  gron  cecelpts  from  bnstneoa  done  by  tel^Er^h 
company  within  State;  McGulre  v.  State.  42  Ohio  St  {»2,  holding 
statute  exempting  **  pore  jnlce  of  the  grape  **  cultivated  within  State 
from  operation  of  law,  prohibiting  sales  of  intoxicating  Uqnor,  not 
a  regulation  of  commwce;  Gommonwealth  v.  FUladelphia,  etc.  By. 
Oc,  62  Pa.  St  206,  287, 1  Am.  Bep.  408,  409;  affirmed,  15  WalL  200^ 
21  li.  168,  asserting  power  of  State  to  tax  property  of  Intenrtatt 
rallroada  npon  baals  of  gnm  amount  ot  tnudneaa  done  In  State; 
Insurance  Co.  of  N.  A.  v.  Gommonwealth.  87  Fa.  St  181,  18S,  80 
Am.  Bep.  884,  866,  to  tax  Inanranoe  companies  upon  same  basia; 
Botbermel  v.  Heyerle,  186  Pa.  St  268.  20  AtL  687,  8  L.  B.  A.  868,  to 
tax  peddlers  buying  dairy  produce  In  <%rtBln  county  with  intent 
to  send  It  out  of  county;  Albrecht  v.  State,  8  Tex.  App.  220,  227, 
84  Am.  Bep.  748,  744,  auBtalning  validity  of  Uqnor  tax  tovted 
iqwn  baala  of  aalea^  regardleaa  of  tfacft  d  manvfactnro; 
Byn  T.  Jacobs  14  Giatt  ^8,  78  Am.  Dac  87<^  of  a  tax  vpim 
collateral  Inherttancea;  dissenting  (q^lnlou,  Follodi  t.  Farmer^ 
IkftT.  Oo.,157U.  &  OM;88L.8ft2,lS8.0t714,andoa  ntearl^ 
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1E8  U.  8.  065.  691.  80  L.  1136,  1144.  16  S.  Ot  981.  90.  mejorlty 
denying  power  of  congress  to  tax  instrumentalities  of  State  govern- 
ment; dlsaentlDg  opinion,  Norfolk,  etc.,  B.  B.  Go.  r.  OommonweslOi, 
88  Ta.  109,  29  Am.  St  B^.  T18,188.XI.  84«,18L.B.A.112,inap 
)orlty  holding  statnte  problUtlng  nrnnlng  of  freight  trains  on 
Sunday,  Inop^tlTe  as  to  trains  operating  on  Interstate  lines. 

Mlscellaneoas  cltattons.— Oited  In  Worcester  t.  Georgia.  6  Pet 
6S7,  8  L.  492,  as  Instance  of  Indictment  for  fine  and  forfeiture; 
Dodge  v.  Woolsey,  18  How.  WiS,  15  L-  410,  and  Nicholson  v.  Thomp- 
son. 6  Hob.  (La.)  396,  as  Instance  where  Supreme  Court  exercised 
Jurisdiction  to  det^mlne  constltntionallty  of  State  law;  Nlcol  t. 
Ames,  178  V.  B.  SIB,  as  Instance  where  conrt  determined  validity 
of  law  Imposing  tax;  Central  Tmst  Co.  t.  Chattanooga,  68  Fed.  692, 
on  point  that  mere  change  in  form  of  expression  cannot  Tuy  <dear 
Intent;  Atkinson  t.  Balhroad  Co.,  2  Fed.  Cas.  109,  as  authority  for 
holding  that  States  may  authorize  erection  of  bridges,  provided  they 
do  not  Interfere  with  navigation;  Cottle  v.  Spltzer,  66  Cat.  468,  52 
Am.  Bep.  307,  4  Pac.  437,  as  Instance  where  constltatlonal  prohibition 
was  sought  to  be  evaded  by  taxation;  Fuller  v.  Chicago,  etc..  B.  R. 
Oo.,  81  Iowa,  207,  approving  definition  of  term  commerce,  p.  446; 
^nnts  T.  Olrardy,  81  La.  Ann.  SSO,  on  point  that  charge  by  licensed 
anetlonew  for  making  sales  Is  not  tax  upon  goods  sold;  Common- 
wealth T.  Jones.  82  Va.  79S,  1  S.  B.  88,  on  point  that  license  tax  Is 
tax  for  revenue;  dissenting  opinion,  Prigg  v.  Pennsylvania,  16  Pet 
666,  10  li.  1104.  as  authority  for  holding  that  where  States  possess 
concurrent  powers  with  congress,  they  may  act  until  these  powers 
conflict  Erroneously  cited  In  dissenting  opinion,  Livingston  v. 
Story.  11  Pet  897.  9  L.  764.  Pittsburg  v.  Bank.  56  Pa.  St  50.  dtes 
dissenting  opinion  of  Thompson,  J.,  p.  468,  on  point  that  States 
cannot  tax  national  banks. 

12  Wheat  460-480,  6  L.  696.  UNITBD  STATBS  v.  OOODINO. 

Criminal  law  —  Evidence.—  The  act  of  one  con^lrator  in  the 
prosecution  of  the  consphracy  Is  considered  as  the  act  of  all,  and  Is 
evidence  against  an,  p.  469. 

<nted  and  principle  applied  In  the  following  cases:  United  States 
T.  Wilson,  1  Bald.  104,  F.  C.  16,730,  charging  Jury  to  eftect  that  all 
who  are  present  aiding  and  abetting  when  felony  la  committed,  are 
principals;  United  States  v.  HInman,  1  Bald.  286,  F.  C.  15.870.  hold- 
ing that  In  case  of  consph*acy  to  pass  counterfeit  notes  posseasKm' 
of  notes  1^  one  Is  possession  of  others;  United  States  v.  The  llaiy 
N.  Hogan.  18  Fed.  688,  holdU^  act  of  one  part  of  expedition,  acttng 
In  vUriatUm  of  neutrality,  to  be  act  of  all;  State  ▼.  Ford,  87  La.  Ann. 
460.  holding  declaration  of  one  conspirator  as  to  Instructions 
ceived  from  another,  evidence  against  latter;  State  v.  Banks.  40 
La.  Ann.  788,  5  So.  19,  sustaining  ruling  of  lower  court,  admitting 
as  evidence  declarations  of  one  conspirator  as  to  manner  of  coa* 
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mltOiiff  iBiiEder;  State  t.  Soper,  16  Me  288.  88  Am.  Dec  668;  holding 
confeMlon  ot  one  of  •ereral  pawns  Jointly  Indicted  for  larceny 
•dmlsBlble  In  evidence  against  otters;  Strobm^er  t.  Zeppeat^A^ 
S8  Mo.  App.  278,  as  to  act  of  one  of  sereral  persons  engaged  In 
conspiracy  to  defeat  title  to  land;  State  y.  Larkin,  49  N.  H.  44,  but 
holding  such  acts  not  to  be  evidence  against  other  coneplrators,  If 
not  actually  done  In  fortberance  of  conspiracy.  So  also  in  State  t. 
Oeorge^  7  Ired.  823,  827.  holding  that  coosplnoy  mast  be  estab- 
lished; Preston  State,  4  Tex.  App.  200;  holding,  howoTer.  that 
erktettce  of  Ul-f edlng  hetweoi  one  conspirator  and  deceased  Is  not 
admlKdble  as  evidence  against  othws  Jointly  Indicted  for  murder. 

Dlstingntshed  In  Logan  t.  United  States,  144  U.  8.  800,  86  L.  445. 
12  B.  Ot  682,  holding  acts  or  declarations  of  conspirator  after  con- 
spiracy has  ended  not  admissible  as  evidence  against  others.  So 
also  Id  Brown  t.  United  States,  160  U.  8.  08,  37  L.  1013, 14  S.  Ot  39. 
and  Fatten  t.  State.  6  Ohio  Bt  470;  Fonts  v.  State,  7  Ohio  St  476, 
holding  rule  Iniy^pllcable  to  acts  and  declarations  of  conspirator  In 
hie  own  behalf  and  not  In  fnrthorance  of  omBitfracy. 

Agency.— WhatcTOT  an  agent  does,  within  the  scope  of  his  au- 
thority, binds  his  principal  and  ie  his  act;  accordingly,  declarations 
of  a  master  concerning  the  voyage,  made  while  endeavoring  to  hire 
a  mate,  and  as  Inducements  to  him  to  Migage,  are  evidence  against 
Ida  employer,  pp.  460,  470. 

This  mle  has  been  dted  and  applied  as  follows:  American  Fnr 
Oo.  T.  United  States.  2  Pet  364,  7  L.  452,  holding  that  admlBslons 
of  one  of  several  persons  associated  for  an  illegal  purpose  may  be 
taken  as  evidence  against  others;  Barreda  v.  Sllsbee,  21  How.  164, 
16  L.  02,  holding  parol  evidence  admissible  to  prove  declarations  of 
agent  of  shlpovmer,  made  as  Inducement  to  charts;  Stocfcwell  v. 
milted  States,  18  Wall.  660;  20  It.  ^6,  holding  knowledge  by  mem- 
bor  of  Ann,  of  Illegality  of  Importation,  rendered  firm  liable  to 
pmalty.therefor;  Nudd  t.  Bnrrovra,  01  U.  8.  4S8,-28  L.  288, 18  Bank. 
Beg.  290,  holding,  in  action  by  assignee  to  recover  moneys  paid 
creditor,  that  admissions  of  banl^mpt  were  admissible  to  show 
fraud;  United  States  v.  The  Isla  de  Oaba,  2  OUff.  301,  F.  0.  16,447, 
holding  declarations  of  master,  as  to  his  anapidons  that  purpose  of 
voyage  was  not  legal,  admissible  in  evidence;  United  States  v.  Hart- 
well,  8  OUff.  228»  F.  O.  16,818.  holding  declarationB  of  public  officer 
that  be  loaned  public  funds  to  others,  admissible  as  evidence  against 
Hum  others  Indicted  witb  him  tm  mlsappropriatl<m;  Aiken  v.  Bemls. 
8  Wood,  ft  H.  865.  F.  a  108,  but  case  decided  upon  other  grounds, 
agency  not  dearly  appearing;  McPherrin  v.  Jennings,  66  Iowa,  92A, 
24  N.  W.  242,  holding  declarations  of  employee  In  livery-stable  ad- 
missible to  show  negligence  whereby  plalntUTs  horse  was  killed; 
State  V.  Lemon,  82  N.  a  783,  holding  that  where  defendant  sw<na 
tiut  he  sent  his  wife  to  borrow  money  to  pay  for  property  allied 
t»  taftTe  bew  stolen,  dedaratlons  of  wife  to  person  of  whom  mon^ 


Digiiized  by 


613 


United  States  r.  Gooding.    12  Wheat  400-480 


was  borrowed  were  admissible  on  behalf  of  State;  Western  Ins.  Oo. 
T.  Tobln,  32  OUo  St  100.  holding  declarations  of  master,  as  to 
mattov  affecting  risk,  admissible  In  action  against  Insurance  com- 
pany atter  loss. 

Dtotingnlabed  In  United  States  t.  Gardiner,  25  Fed.  Oas.  1258, 
under  facta;  Newell  t.  Boberts.  13  Conn.  71,  where  admissions  not 
part  of  rea  gestse  held  not  admissible  against  principal;  Phelps  t. 
James,  86  Iowa,  402,  41  Am.  St  Bep.  499.  53  N.  W.  275,  holding 
role  Inapplicable  where  declaratlona  made  after  termination  of 
emplojment;  Franklin  Bank  t.  Steward,  87  Me.  526,  holding  declara- 
tions of  cashier  as  to  past  transactions  not  admissible  against  bank; 
Corbin  y.  Adams,  6  Onsh.  97,  where  agency  not  clearly  shown. 

Criminal  law  —  Evidence. —  The  burden  of  proof  of  oCfensea 
charged  In  an  Indictment  under  a  Federal  law,  rests  upon  the 
United  States,  unless  a  different  provision  ts  expressly  made  by 
statute,  p.  471. 

Olted  and  principle  applied  In  Fuller  t.  State,  12  Ohio  St  484, 
where  accused  was  Indicted  under  State  law  prohibiting  sales  of 
liquor. 

Distinguished  In  Blann  t.  Beal,  5  Ala.  360,  ander  construction  of 
statute  providing  penal^  for  negligence  of  public  officer. 

BlaTca  and  slaTe-tnide.—  Preparations  for  a  slavo-Toyage,  which 
clearly  nuinlfest  or  accompany  the  Illegal  intent  even  though 
Incomplete  and  imperfect  and  before  the  departure  of  the  vessel 
ftom  port  constitute  a  flttliv  out  for  the  purpose  of  such  trade, 
p.  478. 

<Bted  and  principle  applied  In  0^  Slavers.  2  WalL  880;  17  L.  910, 
decreeing  forfeiture  of  vessel  In  absence  of  evidence  to  explain 
suspldons  equipment;  The  Tacht  Wanderer.  1  Sprague,  519,  F.  0. 
17,139,  holding  vessel  liable  to  forfeiture  where  illegal  intent  Is 
shown,  although  vessel  not  adapted  for  purpose  of  slave-trade; 
CJharge  to  Grand  Jury,  SO  Fed.  Gas.  1027,  Instructing  as  to  offenses 
undw  slave-trade  act  generally. 

Indictment — In  an  Indictment  for  fitting  out  a  vessel  for  the 
slave  trade.  It  Is  not  necessary  to  aver  the  particular  acts  of  prei>ara- 
tion,  p.  473. 

Cited  and  principle  applied  In  United  States  v.  Brig  Neur«a,  19 
How.  94. 15  L.  632,  holding  that  where  Indictment  charges  carrying 
of  more  passengm  than  statute  allows,  it  need  not  state  wher« 
th^  were  carried;  United  States  v.  Simmons.  96  U.  S.  363,  364, 
866,  24  L.  820.  821,  Eolding  that  indictment  for  unhiwful  distilling 
need  not  charge  that  spirits  distilled  were  alcoholic.  Cited  also 
in  dissenting  opinion.  United  States  v.  Beese,  92  U.  S.  234.  28  L. 
B70,  where,  however,  question  did  not  arise. 

Indletmant—  In  determining  the  degree  of  certainty  with  whidi 
u  oflftnse  Is  to  be  set  out  in  an  Indictment  the  courts  are  to  be 
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guided  lanrely  by  the  peculiar  drcomstanceB  of  each  case  as  It 
arises,  p.  474. 

Cited  and  principle  applied  In  United  States  t.  Schnler,  6  McLean, 
88.  F.  O.  16^.  holding  It  necessary.  In  Indictment  for  remoTlng 
timber  from  public  lands,  that  location  of  land  sbonld  be  parttcnlarly 
designated;  Moffatt  v.  State,  11  Ark.  172,  178,  holding  that  indict- 
ment under  law  prohibiting  gambling,  must  contain  names  of 
players;  Commonwealth  t.  Nax.  18  Gratt  790.  sustaining  indict- 
ment for  Tiolatlon  of  license  laws. 

Indictment—  In  general,  it  Is  sufDcIent  If  the  Indictment  allege 
the  oCTense  in  the  language  of  the  statute  creating  it,  p.  474. 

The  following  cases  applying  this  rule  are  collected  by  the  cita- 
tions: Ledbetter  t.  United  States,  170  U.  S.  012,  42  L.  1164.  18  8. 
Ot  776,  as  to  Indictment  for  violation  of  reTenne  laws;  United 
States  T.  Wilson,  1  Bald.  119.  F.  C  16,730,  for  robbing  United  States 
malls;  United  States  t.  Hinman,  1  Bald.  294,  F.  C.  16,370,  for 
for^ng  orders  upon  Bank  of  United  States;  United  States  t.  Henry, 
S  Ben.  31,  33,  i>'.  C.  15,350,  for  executing  fraudulent  bond  under 
revenue  laws;  United  States  t.  Patterson,  6  McLean,  467,  F.  O. 
16,011,  holding  that  In  .Indictment  for  embezzlement  of  letter  con- 
taining bank  note,  latter  need  not  be  described;  United  States  t. 
Noelke,  17  Blatchf.  660.  1  Fed.  432,  holding  that  Indictment  charg- 
ing the  sending  of  a  letter  concerning  lotteries  through  the  mall 
need  not  state  that  lottery  was  one  "offering  prizes;**  Marcus  v. 
United  States,  16  Fed.  Cas.  706,  sustaining  indictment  for  Tlolatlng 
law  regarding  gambling;  United  States  t.  Ballard,  24  Fed.  Cas. 
969,  971,  sustaining  Information  for  violation  of  revenue  laws;  United 
States  V.  O'Sulllvan,  27  Fed.  Cas.  369,  overruling  motion  to  quash 
indictment  for  violation  of  neutrality:  United  States  v.  White.  28 
Fed  Cas.  548,  and  United  States  v.  Doherty,  25  Fed.  29,  holding 
unnecessary  a  description  of  offense  in  Indictment  charging  vio- 
lation of  election  laws;  United  States  v.  Scott,  74  Fed.  217,  apply- 
ing mle  to  Indictment  for  violation  of  dvil  service  laws;  Whiting 
r.  State,  14  Conn.  481,  498.  86  Am.  X>ec.  600.  602,  and  Bawson  v. 
State,  19  Conn.  299,  holding  that  Information  for  selling  liquor 
without  license  need  not  aver  kind  nor  quantity  sold;  West  v. 
People,  137  ni.  197,  27  N.  E.  35,  sustaining  indictment  for  Issuing 
false  certificates  of  stock;  State  v.  Smith,  46  Iowa,  673,  holding  that 
Indictment  charging  offense  In  language  of  statute  Is  not  open  to 
objection  on  account  of  form;  Hopkins  v.  Commonwealth,  3  Met 
468.  holding  that  indictment  charging  possession  of  counterfeit 
**wlth  Intent  to  pass  same,"  need  not  allege  Intent  to  pass  same 
■■as  tme;*'  Commonwealth  v.  Kelly.  12  Gray,  176,  sustaining  In- 
tfctment  ctaari^ng  the  maintaining  of  a  common  nuisance;  Stats 
T.  Bennett  102  Mo.  869,  14  8.  W.  868,  10  L.  R.  A.  721,  Information 
for  violation  of  license  laws;  State  v.  Trolson,  21  Nev.  422,  52 
FM.  981,  and  McGann  v.  United  States,  2  Wyo.  290,  sustaining 
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Indictment  for  embezzlement;  State  t.  Pierce,  48  N.  H.  276.  holding, 
however,  that  where  statute  Is  general  in  terms,  offense  mnst  be- 
set out  snffidentiy  to  Identify  ttcta  complained  of;  dissenting  opinion, 
United  States  t.  Gannor,  4  Utah,  146,  7  I^c.  884.  concurring  with 
majority  In  applying  mle  In  case  of  Indictment  for  bigamy. 

Distinguished  In  In  re  Coleman,  10  Blatchf.  417.  F.  C.  2,980,  order- 
ing release  on  habeas  corpus  of  person  detained  nnder  affidavit 
falling  to  show  snfflclent  cause  for  issuing  warrant;  United  States 
T.  Ford,  84  Fed.  29,  holding  that  Indictment  for  Interfering  with 
rerenne  officer  must  State  facts  snfflclent  to  show  indictable  offense; 
United  States  Warden,  49  Fed.  016,  holding  mle  Inappllotble 
where  statute  Is  In  mont  general  terms  than  is  allowable  In  Indict- 
ment; and  United  States  t.  Staton,  2  FIlpp.  328,  F.  O.  16.882.  Is  to 
same  effect 

Misdemeanor — Accomplices. —  In  case  of  misdemeanor,  all  per- 
sons concerned  In  aiding  or  abetting,  as  wen  as  In  perpetrating  the 
act.  are  principals,  p.  476. 

Olted  and  principle  applied- In  United  States  v.  Carroll.  32  Fed. 
776,  holding  that  In  Indictment  for  aiding  and  abetting  commission 
of  offense  by  registration  officer,  specific  offense  of  office  should 
be  aUeged;  Oallott  t.  United  States,  87  Fed.  448,  holding  that  death 
of  principal  t>efore  indictment  constltntes  no  bar  to  prosecution 
of  person  charged  with  aiding  or  abetting  commission  of  offense; 
Oommonwealth  t.  Brown.  154  Mass.  B6,  27  N.  E.  777,  holding  em- 
ployee of  express  company  liable  for  forwarding  package  of  Uqnor 
with  knowledge  that  such  act  was  Illegal.  See  also  note,  51  Am. 
Dec.  376,  where  authorities  are  collected. 

Ibdietmant.— It  Is  snffident  If  indictment  for  soUdtation  to 
commit  crime,  state  the  act  of  soUdlatlan,  without  averment  of 
means  of  soUdtation,  p.  475. 

Principle  applied  in  Coffin  t.  United  States,  166  U.  8.  448,  S9  L. 
489,  15  S.  Ct  400.  sustaining  indictment  for  aiding  commission 
of  embezzlement  by  officer  of  national  bank. 

Indictment. —  In  Indictment  for  treason,  overt  acts  must  be  sped- 
ally  laid,  and  must  be  proved  as  laid,  p.  475. 

Cited  m  United  States  v.  WHson,  1  Bald.  118;  F.  C  16,780,  as 
stating  exception  to  general  rule. 

Indictment. —  In  an  indictment  for  conspiracy.  It  is  not  neces- 
sary to  set  forth  the  overt  acts  or  means,  p.  475. 

Olted  and  rule  applied  in  United  States  t.  Dustln,  2  Bond.  386, 
F.  0. 16.011,  enstalnli^  Indictment  for  conspiracy  to  defraud  United 
States  of  taxes  due  nnder  revenue  laws. 

Statutory  constructton. —  The  word  "  such  "  used  hi  a  statute 
has  an  appropriate  meaning,  and  must  be  taken  to  rtfer  to  tts 
k^cal  antecedent,  p. '477. 
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cited  and  appUed  In  Bvans  t.  State,  ISO  Ind.  663,  SO  N.  B. 
820,  constrnlng  term  "nich  property,*'  aa  used  In  Information  for 
larceny. 

Statutory  oimatmetloii^  It  la  tbe  duty  of  the  court  to  give  effect 
to  every  word  In  a  statute,  If  It  can  be  done  without  violating  the 
intentioo  of  the  legislature,  p.  477. 

Statutory  Oonstnxetlon. — The  terms  **  aid  "  and  **  abet."  aa  used 
In  the  slave-trade  act,  Import  assistance,  cooperation  or  encourage- 
ment p.  476. 

Cited  and  principle  appUed  In  United  States  t.  Eelly,  2  Sprague, 
82,  63.  F.  a  ID.  616,  holding  tbat  under  this  construction,  alder  or 
abettor  need  not  be  present  at  commission  of  primary  offoise. 

Blavea  and  slave  trade. —  An  Indictment  under  tbe  slave-trade 
act  for  fitting  out  veteel  for  purposes  of  such  trade,  must  allege 
fhat  fitting  out  waa  done  within  the  United  States,  p.  4^. 

^dlctment. —  In  an  indictment  for  violation  of  the  slave-trade 
act  It  Is  not  sufficient  to  aver  an  "  Intent  that  the  vessel  should  be 
employed; "  It  must  be  "  with  Intent  to  employ,"  p.  478. 

Cited  and  rule  applied  In  United  States  v.  Kelly,  2  Sprague.  80. 
81,  F.  a  1S.616.  holding  that  Indictment  for  aiding  In  fitting  out 
vessel  for  edave  trade,  it  must  appear  that  person  aided  had  Intent 
to  empU^  her  himself  In  that  trade.  Approved,  without  particular 
application  of  rule,  In  United  States  v.  Naylor,  27  Fed.  Cas.  70. 

Fractioe.— The  sufficiency  of  an  indictment  may.  In  the  dlscre- 
tlm  of  the  court  bo  discussed  and  decided  during  the  trl^  before 
tbo  Jury,  pp.  478,  479. 

Cited  In  United  States  v.  Shoemaker,  2  McLean,  116,  F.  O.  16,279, 
as  Instance  of  practice. 

Miscellaneous  citations. —  Cited  in  United  States  v.  Wilson,  1 
Bald.  116,  F.  C.  16,730,  on  point  that  court  will  not  pass  sentence  on 
prisoner  not  Indicted  In  manner  prescribed  by  law.  Erroneously 
dted  in  Bz  parte  Hull.  12  Fed.  Gas.  866.  Cited  also  In  United 
States  V.  Fish.  24  Fed.  594,  on  point  that  proof  of  command  or  pro- 
curement to  do  unlawful  act  Is  for  jury;  Village  of  Oquawka  v. 
Graves,  82  Fed.  572,  53  U.  S.  App.  459,  but  not  in  point;  Green  v. 
Holway.  101  Mass.  245,  3  Am.  Rep.  840.  on  point  that  In  Indictment 
for  violation  of  Federal  law.  Intent  must  be  charged. 

12  Wheat.  480-486.  6  L.  700;  UNITED  STATES  V.  MABCHANT 
AND  COLSON. 

Jury.—  The  right  of  peremptory  challenge  Is  to  be  allowed  prison- 
ers, whether  tried  Jointly  or  severally,  and  upon  a  Joint  trial  each 
may  challenge  his  full  nnmber.  pp.  480,  481. 

Cited  and  principle  applied  in  United  States  t.  Shackelfonl.  18 
How.  680,  16  L.  486,  holding,  that  where  this  right  la  expressly 


ei7 


Notes  on  U.  8.  Beports. 


12  Wheat  4S0-18B 


recognized  1^  act  of  congreBs,  courts  cannot  abridge  It;  Lewis  v. 
TTnlted  States,  146  U.  S.  376,  86  L.  1014,  13  S.  CL  138.  reversing 
Judgment  in  mnrder  case,  where  challenges  by  prosecution  were  not 
made  In  presence  of  prisoner,  and  Included  Jurors  already  challenged 
by  him;  Barber  v.  State,  18  Fla.  679,  holding  it  error  to  refuse  to 
allow  peremptory  challenge  after  challenge  for  cause;  Crnce  t. 
.  State,  69  Oa.  88,  89,  90*  denying  power  of  court  to  oblige  persons 
Jointly  Indicted  to  Join  In  peremptory  challenges  In  absence  of  agie»- 
ment;  State  t.  Durlen.  29  Kan.  691,  reversing  Judgment  of  court 
where  each  defendant  was  not  allowed  full  number  of  chaUei^res. 

Distinguished  in  United  States  v.  Hall,  44  Fed.  883,  10  L.  B.  A. 
823,  under  statute,  declaring  persons  indicted  for  Joint  felony  to  be 
one  party  for  purpose  of  challenging. 

Jury.— Although  the  statute  33  Edw.  I  took  away  the  right  of 
peremptory  challenge  previously  existing  In  the  crown,  the  practice 
has  since  been,  not  to  compel  the  crown  to  show  cause  at  the  time 
the  objection  la  taken,  but  to  set  aside  the  Juror  until  the  panel  is 
gone  through,  p.  488. 

Cited  and  principle  applied  In  United  States  v.  Wilson,  1  Bold.  82, 
F.  G.  16,730,  following  practice  and  directing  Juror  to  be  set  aside, 
upon  challenge  by  United  States  until  panel  was  exhausted;  United 
States  V.  Douglass,  2  Blatchf.  210,  F.  C.  14,989,  construing  act  of 
congress  and  holding  that  It  did  not  Impair  this  qualified  right  of 
challenge  (but  see  dissenting  opinion,  p.  216,  F.  G.  14,989);  Mathfs 
T.  State,  81  Fla.  817. 12  So.  688,  holding  It  to  be  error  for  court  with- 
out passing  on  .challenge  for  cause  by  State  to  set  Juror  aside  upon 
motion  of  State,  and  proceed  to  organize  Jury. 

Jury.—  The  right  of  peremptory  challenge  is  not  a  right  to  select, 
but  a  right  to  reject  Jurors,  p.  482. 

Quoted  and  principle  applied  in  Pointer  v.  United  States,  151  U. 
S.  412,  88  L.  215,  14  S.  Gt  416,  holding  prisoner  not  entitled  to  know 
what  Jurors  prosecution  Intends  challenging  before  he  exercises  his 
right;  State  v.  Cazeau,  8  La.  Ann.  116,  State  v.  Oady,  80  Me.  417, 
14  Atl.  941,  State  ▼.  DooUttle.  68  N.  H.  92,  and  State  v.  Jacobs,  lOf 
N.  O.  697, 10  a  B.  1081,  all  denying  right  ot  one  defendant  to  object 
to  challenges  by  co-defendant;  State  v.  Durr,  39  La.  Ann.  754,  2  So. 
647,  asserting  right  of  prosecution  to  reject  Juror  at  any  time  prior 
to  acceptance  by  defense;  Turpln  v.  State,  55  Md.  468,  holding  that 
defendant  cannot  object  if  Juror  passed  by  him  Is  challenged  by 
State;  Blddle  v.  State,  67  Md.  306,  10  Atl.  794,  and  Vojta  v.  Pelikan, 
16  Mo.  App.  .477,  holding  that  where  Juror  challenged  has  retired 
from  box,  challaige  cannot  be  withdrawn;  Gopehart  t.  Stewart,  80 
N.  0. 102,  holding  Incapacity  of  certain  members  of  panel  not  assign- 
able for  error,  where  party  has  not  exhausted  his  fdiallenges;  State 
V.  McQualge,  6  8.  G.  432,  holding  that  exceptions  to  decision  ovez^ 
ruling  challenge  for  cause  will  not  be  considered  where  peremptory 
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tiballengea  were  not  exhansted;  likewise  In  Logglne  t.  State,  12  Tex. 
App.  80,  but  holding  that  where  peremptory  challenges  have  been 
tthanated.  OTermllng  of  challenge  for  cause  la  ground  for  rerersal. 
Olted  ^proTlngly,  but  without  partlcular  implication,  In  Tombeckbs 
Pec^le  T.  Bansom,  7  Wend.  428;  dlssoitlng  opinion,  State  t.  Oardoca, 

11  6.  a  m 

Praotioe.~Where  two  or  more  pwsona  are  charged  In  the  same 
Indictmoit  with  a  capital  offense,  separate  trials  may  be  allowed  or 
refused.  In  the  discretion  of  the  court,  p.  486. 

This  rule  has  been  applied  In  the  following  citing  cases:  Logan  r. 
United  States,  144  U.  8.  296,  S6  L.  441,  12  S.  Ct  627,  holding  that 
consolidation,  under  act  of  congress,  of  several  indictments  against 
different  iiersons  for  one  conspiracy  cannot  be  objected  to  after 
rerdlct;  TTntted  States  t.  Ball,  163  U.  S.  672,  41 L.  S03.  16  B.  Gt  1196. 
refusing  to  set  adde  rerdlct  ^^nst  persons  Jointly  Indicted,  be- 
cause one  of  the  accused  declared  to  be  material  witness  in  bebalf 
of  others:  United  Stetes  Wilson.  1  Bald.  81,  F.  O.  16,730,  aUowtng 
separate  trials  under  Indictment  for  robbing  mails,  In  absence  of 
objection  by  prosecution;  United  States  t.  Qibert,  2  Snmn.  63,  F.  C. 
15,204,  holding  fact  that  prisoners  desired  to  use  testimony  of  each 
other  tn  defense,  afforded  no  reason  for  allowing  separate  trials; 
Ballard  r.  State,  81  Fla.  276,  277,  278.  12  8a  868,  holding  that  court 
la  not  bound  to  separate  causes  because  one  of  two  parties  jointly 
Indicted  Is  not  ready  for  trial;  Caldwell  t.  Stete.  84  Qa.  17.  refusing 
to  review  decision  of  court  denying  motion  to  sever  causes;  Maton 
T.  People,  15  IlL  637,  and  Johnson  v.  People.  22  IlL  318,  holding 
refusal  not  to  be  assignable  as  error;  State  v.  Leonard,  6  La.  Ann. 
422,  holding  that  where  severance  Is  asked  It  shonld  appear  that 
there  Is  no  evidence  against  party  In  whose  behalf  motion  Is  made; 
Steto  T.  Soper»  16  Me.  295,  38  Am.  Dec.  666,  applying  rule  In  case  of 
Joint  Indictment  for  larceny;  State  v.  Oonley,  89  He.  92,  orermlbig 
motion  for  8^>arate  trials  In  murder  case;  Ck>mffionwealth  v.  Bobin- 
son.  1  Oray,  660.  holding  rule  applicable,  although  by  trying  defend- 
ants  together  some  are  unable  to  introduce  certain  evidence;  Com- 
monwealth V.  Powers,  109  Mass.  854,  refusing  to  review  decision 
denying  defendants  separate  counsel  where  objection  not  taken  at 
trial;  Commonwealth  v.'Seeley.  167  Mass.  1^,  46  N.  E.  91,  asserting 
power  of  court  to  try  together,  persons  who  have  been  indicted 
separately  for  same  offense  of  adultery;  Stete  v.  Smith.  2  Ired.  40^ 
where  tuU  were  similar  to  those  tn  principal  case;  Stete  Collins, 
70  N.  0.  244,  16  Am.  Bep.  773,  holding  that  Judge  may,  on  Joint 
trial,  exercise  discretion  in  separating  evidence  as  to  each  defendant, 
and  Instruct  Jury  accordingly;  Anthony  v.  State,  2  R.  I.  308,  ruling 
similarly  In  action  for  assault  and  battery;  State  v.  Wise.  7  Rich. 
L.  415.  sustaining  refusal  of  lower  court  in  absence  of  proof  that 
defendante  were  prejudiced  by  Joint  trial;  Stete  r.  McOmr,  IS 
BldL  Id.  820,  holding  discretion  not  contndled  by  fact  that  wlfti 
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one  defendant  Is  desired  to  testify  for  the  other;  State  t.  Foumier, 
68  Vt  266.  86  AtL  179,  holding,  however,  that  evidence  should  be 
properly  divided  for  inresentatlon  to  Jury;  dlssoitlng  opinion.  United 
States  T.  Jones,  5  Utah.  658,  18  Fac.  236,  'majority  holding  otherwise 
nnder  statute.  Cited  approvingly,  bnt  without  particular  applica- 
tion of  mle.  In  Jackson  v.  State,  104  Ala.  S,  16  So.  624;  Walston  v. 
Commonwealth.  16  B.  Mon.  40;  Tnrpin  v.  State,  65  Md.  468;  People 
v.  Vermllyea,  7  Cow.  883. 

Modified  in  State  v.  Desrocbe,  47  La.  Ann.  656,  17  So.  211.  holding 
that  where  sufficient  cause  for  severance  Is  shown,  refusal  of  court 
to  allow  may  be  reviewed  on  ampeaX  Distinguished  under  statute  In 
Kemp  T.  Commonwealth,  18  Oratt  981,  and  Commonwealth  t. 
Lewis,  26  Oratt  94L 

Miscellaneous  citations.—  Cited  In  Walston  v.  Commonwealth,  18 
B.  Mon.  87,  on  point  that  statute  giving  to  State  the  right  of  per* 
empt(»y  challenge  in  prosecutions  already  commenced  Is  not  ex 
post  facto. 

13  Wheat  486-488,  6  L.  702.  UNITBD  STATES  T.  THBBB  HUN- 
DBBD  AND  FIFTY  CHESTS  OF  TEA. 

Duties.—  The  term  *'  concealed,"  as  used  In  the  collection  act, 
an^Ues  to  articles  Intended  to  be  secreted  and  withdrawn  from 
public  view  on  a«»nnt  of  their  being  subject  to  duties,  or  from  some 
fraudulmt  motive,  p.  488. 

Cited  and  prlndple  applied  In  United  States  v.  Twenty-five  Cases, 
etc.,  Crabbe,  880,  F.  0. 16,663,  charging  Jury  that  act  was  applicable 
not  only  to  smuggled  goods  but  to  all  goods  on  which  duties  were 
unpaid;  United  States  v.  Cigars,  26  Fed.  Cas.  1074.  applying  rule, 
and  holding  tiiat  fbrfdtnre  does  not  d^iend  upon  knowle^e  of  coo- 
cealment  by  ovniw. 

Datlas.— Under  the  collection  act  goods  regularly  entered  and 
stored,  duties  being  secured  by  importer's  bond  without  surety,  are 
not  subject  to  forfeiture  by  being  fraudulently  withdrawn  and  con- 
cealed, duties  having  been  secured,  p.  496. 

Duties.—  To  authorise  the  seizure  of  goods  under  the  forty-third 
section  of  the  collection  act  they  must  be  unaccompanied,  not  only 
by  the  iffoper  certlfflcate,  but  by  marks  required  by  the  thirty-ninth 
section,  p.  496. 

Cited  and  rule  applied  In  United  Stetes  v.  Halberstadt.  26  Fed. 
Cas.  78,  a  similar  case. 

Dttdaa.— A  lien  for  duties  on  Imported  goods  cannot  be  enforced 
a  libel  In  rem  in  admiralty,  p.  4aS. 

Cited  and  rule  applied  in  United  States  v.  Pipes,  2  Abb.  601,  F.  CL 
16»116,  holding  proceeding  to  collect  duties  cognisable  only  hj  cons* 
mon-Iaw  aide  of  court;  The  WaterloOb  Blatchf.  *  H.  121,  F.  a  17,2S7; 
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dlsmlsBiiif  IIM  agalnat  vessel  brought  In  by  salvors;  United  States 
T.  The  Qneoi,  4  Ben.  244,  F.  a  16.107,  denying  Jurisdlctioa  of 
admiralty  to  enforce  penalty  against  mastw  for  importing  goods 
without  manifest 

MlsceUaneooB  citations.—  Cited  also  in  United  States  t.  Packages, 
27  Fed.  Gas.  286,  bat  not  in  point;  Oar  House  v.  State,  4  G.  Greene, 
176.  as  iiutance  wh^  proceedings  in  rem  for  forfeiture  were 
sanctioned  by  Supreme  Oourt 

12  Wheat  49S-fiOS.  6  L.  706,  POTTBB  T.  OABDNOR 

Devise  and  legacy.— A  devise  of  land  to  A.,  "  he  paying  all  my 
debts."  charges  the  debts  on  the  land,  and  gives  the  other  derisees 
and  legatees  a  right  to  mabitatai  a  bill  to  have  the  de1>t8  paid 
therefrom,  p.  600. 

(ated  and  principle  applied  as  follows:  Pulllam  v.  Pulllam,  10 
Fed.  46,  F.  C.  14,463a,  asserting  right  of  testator  to  exonerate  l^cacy 
from  payment  of  debts  by  charging  land;  Smith  v.  McIntlTe,  83- 
Fed.  462,  holding  that  such  devise  confers  on  devisee  power  to  sell 
independent  of  executor;  Taft  v.  Morse,  4  Met  527,  where  devise 
charged  land  with  payment  of  legacies;  Clarlc  t.  Hornthal,  47  Miss. 
540,  holding  that  such  charge  on  land  creates  trust  In  person  em- 
powered to  sell;  Woonsocket  Institution  v.  Ballou,  16  B.  I.  353,  354. 
16  AtL  146, 146, 1  L.  B.  A.  668,  660.  holding  charge  inures  to  benefit 
of  creditor  as  wen  as  legatees  exonerated,  and  he  may  maintain  bill 
to  enforce  payment 

IParties.— Oredltors  need  not  be  made  parties  to  a  bill  flled  by 
devisem  and  legatees  to  compel  a  devisee  to  pay  testator's  debts 
from  a  devise  charged  therewith,  p.  601. 

Derlse  and  l^acy.— A  purchaser  of  land  charged  with  testator's 
debts  is  not  bound  to  look  to  the  application  of  the  purchase  mon^ 
If  he  pays  it  to  the  person  authorized  to  sell,  p.  602. 

Oited  and  rale  applied  in  Alther  v.  Barrel.  22  Md.  610,  where  sale 
was  by  devisee  of  lands  charged  with  all  of  testator's  debts.  See 
also  note,  19- Am.  St  Bep.  282. 

Bsrise  and  l^acy.— A  purchaser  from  the  devisee  of  lands 
charged  with  devisor's  debts  may  be  charged  for  purchase  money 
remaining  in  his  hands,  and  for  what  he  has  aided  the  devisee  In 
misapplying,  p.  502. 

Bnllng  reafllrmed  In  Potter  v.  Gardner,  6  Pet  718.  8  L.  28^  a  case 
arlsinff  betweoi  sune  parties  out  of  decree  in  prindpiU  case.  Oited 
and  principle  applied  In  Hoxle  t.  Gan.  1  Sumn.  192.  F.  O.  6,802, 
holding  pnrcfaasers  of  partnership  lands  chargeable  with  debts  of 
partnership;  Hughes  v.  Tabb,  78  Va.  326,  327.  affirming  decree 
against  purchaser  for  unpaid  balance  of  purchase  money.  See  alM 
note,  19  Am.  St  Bep.  2SL 
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Mlscellaneoas.—  Erroneously  cited  In  Boone  Chiles.  10  Pet  212, 
D  L.  400;  Bjera  Fowler.  12  Ark.  286,  64  Am.  Dec.  28S.  and 
Perkins  Swank.  4S  Miss.  368.  Cited  also  In  Smith  t.  Bnnter.  28 
Ind.  582.  on  point  that  heirs  are  necessary  parties  to  suit  to  enforc* 
Hen  against  land  of  testator. 

12  Wheat  606-611,  6  L.  709.  UNITIBD  STATES  NlGHOUi. 

Official  bonds  —  BtatatM.— A  statute  requiring  settlements  by 
public  officers  to  be  made  at  short  periods  is  merely  directory  and 
forms  no  part  of  the  contract  with  the  snretlea  on  their  official 
bonds,  p.  009. 

Cited  and  principle  applied  In  United  States  t.  Boyd.  16  Pet  206, 
10  L.  718,  holding  Buretlee  liable  for  total  defalcation  of  rucelver 
of  treasury  who  had  failed  to  settle  monthly,  as  required  by  statute; 
United  States  t.  Potter,  27  Fed.  Cas.  004.  mling  similarly  as  to  act 
requiring  disbursing  agent  to  pay  claims  from  particular  fund; 
Heads  t.  United  States.  81  Fed.  688,  54  U.  S.  App.  150.  as  to  act 
^escribing  time  when  mon^  is  due  from  entryman.  and  holding 
sorety  on  recetver'B  txmd  accoontable  for  moneys  recelTed  before 
dne;  Detroit  t.  Weber,  26  lilch.  200.  as  to  act  requiring  auditor  to 
ncamloe  treasurer's  accounts  monthly  and  report  dedication  to 
bondsmen;  Morris  Canal,  etc.,  Co.  v.  Van  Vorst,  21  N.  J.  L.  117,  124, 
and  Blchmond.  etc.,  B.  R.  Go.  v.  Kasey,  30  Gratt.  220,  holding  that 
by-laws  of  corporation  are  for  security  of  corporation,  and  do  not 
affect  liability  of  officer's  sureties:  Albany  Church  v.  Vedder,  14 
Wend.  171,  holding  obligees  of  bond  not  bound  to  demand  account- 
ing of  officer  at  stated  periods  unless  requested  to  do  so  by  sureties; 
Goramonweallh  t.  Holmes.  25  Gratt  776.  776,  holding  surety  not 
discharged  by  failure  of  State  to  demand  accounting  at  time  pre* 
scribed  by  statute;  Crawn  t.  Commonwealth,  84  Va.  387,  10  Am. 
St  Rep.  842,  4  S.  JS.  724,  Is  to  same  effect  See  bIho  note,  46  Am. 
Bep.  408.  Cited  In  discoBsIon.  obiter.  In  Morris  Canal,  etc.,  Co.  T. 
Tan  Vorst  21  N.  J.  L.  117,  124. 

Distinguished  In  United  States  t.  De  Visser.  10  Fed.  648,  under 
facts. 

Official  bond.—  Sureties  on  an  official  bond  are  accountable  only 
for  moneys  received  by  the  officer  during  his  term  of  office,  p.  500. 

Olted  and  principle  applied  In  Bryan  t.  United  States,  1  Black* 
1^  17  L.  1S7,  holding  surety  not  accountable  for  sum  for  which 
officer  drew,  but  which  was  not  paid  until  expiration  of  term;  Jack- 
son T.  Slmonton,  4  Cr.  C.  C.  261,  F.  0.  7,147,  denying  UablUty  of 
surety  for  money  received  before  officer  lawfully  authorized  to  do 
so;  McDonald  v.  Bradshaw,  2  Ga.  251.  46  Am.  Dec.  388^  holding 
surety  not  liable  for  moneys  received  by  sherifT  after  term,  although 
execution  Issued  previously;  People  v.  Toomey,  122  lU.  816»  18  N. 
11.  B2t,  dmylng  liability  of  surety  of  county  clerk  Cor  extra,  earn- 
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neiisatlon  wroDgfuUy  recdved  by  latter  after  term;  County  of 
WapeUo  V.  BIgham,  10  Iowa,  43,  74  Am.  Dec.  372,  applying  rule 
vbere  county  treasurer  held  over  after  term,  acting  de  facto  only; 
Bank  of  Washington  t.  Barrlngton,  2  Penr.  &  W.  44,  holding  surety 
on  cashier's  hond  discharged  from  future  UabUity  by  forfeiture  of 
bank  charter.  See  also  Taluable  note.  10  Am.  St  Rep.  605.  Olted, 
arffuendo,  in  State  t.  Hin,  17  W.  Ta.  468. 

Official  bond.— Sureties  on  an  official  bond  are  accountable  for 
moneys  received  by  thetr  principal  while  in  office  and  which  he 
failed  to  account  for  afterwards,  p.  500. 

Olted  aud  principle  applied  In  PInney  t.  Barnes,  17  Conn.  420, 
holding  that  administrator  removed  from  office  Is  liable  to  salt  by 
successor  to  recover  money  In  his  hands,  but  not  yet  due  legatees; 
State  V.  Shaoklett,  37  Mo.  2S&,  holding  sure^  liable  for  wrongfnl 
act  of  sheriff  In  levying  upon  property  to  enforce  tax  Illegally  as- 
sessed; Tennessee  Hospital  v.  Fuqua,  1  609,  ruling  similarly 
as  to  liability  of  surety  on  guardian's  bond. 

Oflldal  bond.— An  act  of  coi^;ress  requiring  officials  to  furnish 
new  sureties  does  not  ffischarge  sureties  on  existing  bonds,  p.  600. 

Cited  and  principle  applied  In  PoBtmaster-Geueral  v.  Munger,  2 
Paine,  197.  F.  C.  11,300.  holding  that  taking  of  new  bond  did  not 
discharge  surety  on  old  hond  as  to  default  occurring  while  old  bond 
in  force. 

Laetaea  are  not  Imputable  to  the  government  p.  600. 

The  following  citing  icases  affirm  and  apidy  this  rule:  Hart  t. 
United  States,  05  V.  8.  318.  24  L.  480.  holding  United  States  not 
liable  for  negligent  or  wrongful  act  of  revenue  officer;  Mintum  v. 
United  States,  106  U.  S.  444,  27  L.  210,  1  S.  Ct  408,  holding  surety 
on  official  bond  not  released  by  negligence  of  principal;  United 
States  V.  Dallas,  etc.,  Boad  Co.,  140  U.  8.  632,  36  L.  671,  11  8.  Ct 
098,  holding  staleness  to  be  no  defense  to  claim  of  United  States; 
German  Bank  v.  United  States,  148  U.  S.  679,  S7  L.  669.  IS  8.  Gt  706, 
declaring  United  States  not  liable  In  Court  of  Claims  for  bonds 
wrongfully  cancelled  by  register  of  treasury;  United  States  v.  Ver- 
dler,  164  U.  8.  219,  41  L.  409.  17  S.  Ct  44,  refusing  to  aUow  Interest 
prior  to  Judgment  to  claimants  against  United  States;  Postmaster- 
General  V.  Reeder,  4  Wash.  686,  F.  C.  11.311,  holding  surety  of 
deputy  postmaster  not  discharged  by  failure  of  government  to  sue 
principal;  Baymond  v.  United  States,  14  Blatchf.  62,  F.  O.  11.596. 
denying;  right  of  surety  to  plead  statute  of  limitations  to  action 
1^  United  States  on  official  bond;  United  States  t.  Adani% 
M  Fed.  116.  holding  surety  not  discharged  by  failure  of 
.  Halted  States  to  present  tialm  against  deceased  principal's 
ettats;  People  r.  Bussell,  4  Wend.  676,  ruling  almllarly  whwe 
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State  failed  to  proceed  against  principal  on  bond  until  after  he  be- 
came Insolvent;  Looney  v.  Hughes,  26  N.  Y.  519,  622,  holding  suretj 
not  discharged  of  liability  to  county  by  failure  of  treasurer  to  Issue 
warrant  In  time  prescribed;  Commonwealth  t.  Brlce,  22  Pa.  St. 
214,  80  Am.  Dec.  80,  holding  rule  applicable  In  case  of  county. 

DlstiDgnlshed  In  Boone  Oonnty  t.  Burlington,  etc..  R.  B.  Co..  139 
U.  S.  893,  86  L.  828.  11  8.  Ot  690.  holding  rale  InappUcable  to 
municipal  corporations;  State  t.  Roberts,  88  Ho.  287,  80  Am. 
791.  holding  Btete  not  exempt  from  operatton  of  rnle  that  extension 
of  time  given  to  principal,  without  knowledge  of  surety,  discharges 
latter. 

Miscellaneous  citations.— Cited  also  In  Dudgeon  v.  Haggart,  17 
Htch.  280.  but  application  not  apparent;  Hayden  t.  Agent  of  Auburn 
Prison.  1  Sandf.  Ch.  196,  as  Instance  where  court  declined  to  ex- 
IvesB  opinion  as  to  effect  of  agreement  to  Indulge  principal  on  bond; 
Caldwell  T.  Wentworth.  14  N.  H.  437.  oh  point  that  where  creditor 
has  several  daims  against  debtor,  he  must  apply  payment  as  di- 
rected  by  debtor.  The  principal  case  expressed  no  opinion  as  to 
application  of  credits  where  new  bond  Is  taken,  and  this  fact  is 
noted  In  United  States  t.  Wardwell.  S  Mason,  01,  03,  F.  O.  16.640. 
and  United  States  t.  Linn.  2  McLean.  606.  F.  0.  16,608. 

12  Wheat  611-616.  6  L.  711.  McGILL  t.  BANK  OF  UNITED 
STATES. 

Bond. —  A  resolution  to  suspend  a  cashier  does  not  remove  him 
from  office;  and  for  any  defaults  by  him  after  the  resolution  and 
trefore  he  Is  actually  removed,  his  sureties  are  responsible,  p.  614. 

Bond. —  Sureties  are  discharged  from  a  Judgment  for  the  penalty 
of  their  bond,  only  by  payment  of  the  principal  equitably  due,  and 
Interest  and  costs,  p.  616. 

Olted  and  principle  applied  in  Le^ett  v.  Humphreys,  21  How. 
7^  18  L.  64.  holding  surety  on  sheriff's  bond  liable  only  to  amount 
of  penalty;  United  States  v.  Hills.  4  OUff.  820.  F.  a  16,869.  holding 
surety  answerable  for  penalty  and  Interest  thereon  from  date  of 
notice  of  principal's  default;  Lewis  v.  Dwlgbt  10  Conn.  103,  Is  to 
same  effect   See  also  note.  87  Am.  Dec.  751. 

Miscellaneous. —  Cited  In  Ives  v.  Merchants*  Bank,  12  How.  164. 
18  L.  038,  as  Instance  where  court  departed  from  usual  role  regard- 
ing ascertainment  of  damages  upon  bonds. 

12  Wheat  616-528,  6  L.  712,  DRUMMOND  v.  PHBSTMAN. 

Guaranty. —  The  words  of  a  guaranty  are  to  be  taken  as  strong 
against  the  guarantor  as  the  sense  wUl  admit,  p.  6U. 

This  rule  has  been  applied  In  the  following  citing  cases:  Dooi^ 
lass  T.  Beyw^  7  Pet  122,  8  L.  680^  where  letter,  fioiisiderliig  Ms 
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terms  and  actions  of  parties,  was  held  continuing  guaranty;  Bell 
T.  Bruen,  1  How.  188.  186,  11  L.  9S.  holding  extrinsic  erldence  ad- 
missible to  show  Intention  of  parties  to  letter  of  guarantee;  Smeltzer 
T.  White,  S2  U.  S.  882,  23  508.  holding  that  gnarantr  that  county 
warrants  are  "  genuine  and  regularly  Issued."  Imports  guaranty  that 
they  are  valid  as  to  form;  Heckscher  t.  Blnney.  S  Wood.  &  M.  841, 
F.  C.  6,316,  holding  parol  eridence  admissible  to  show  transactions 
of  parties  to  note;  Hawklna  t.  Mitchell,  84  Fla.  420.  16  So.  316,  con- 
BtnilDg  statute  guaranteeing  payment  of  interest  on  railroad  bonds; 
Taussig  T.  Held,  146  lU.  407,  86  Am.  St  Bep.  012,  32  N.  B.  OlD; 
Gates  T.  McEee,  13  N.  Y.  235.  64  Am.  Dec.  546;  Rtndge  t.  Judson. 
24  N.  T.  69.  and  Henry  McShane  Co.  t.  Padlan.  142  N.  T.  211,  86 
N.  B.  all  bidding  letter  guaranteeing  Aaj  Indebtedness,  to  cw- 
tain  amount  to  be  continuing  guaranty;  Hooper  t.  Hooper,  81  Hd. 
171,  48  Am.  St  Bep.  502.  81  Atl.  510.  holding  payment  by  principal 
before  action  barred  by  statute,  fixes  new  date  from  which  statute 
runs  as  against  gnarantor;  Standley  t.  Mills.  86  Miss.  462,  holding 
that  In  determining  meaning  of  words,  reference  may  be  had  to 
acts  of  parties  and  circumstances;  Fisse  t.  Einstein,  5  Mo.  App. 
87,  applying  principle  In  holding  death  of  one  of  two  principals 
under  same  bond,  did  not  affect  surety's  liability  for  acts  of  sur* 
▼Ivor;  Bright  t.  McEnlght  1  Sneed.  198,  holding  notice  of  accept- 
ance by  guarantee  unnecessary  to  Ox  liability  of  guarantor  In  case 
of  absolute  present  guaranty;  Smith  t.  Montgomery,  8  Tex.  204. 
citing  principal  case  on  point  that  guaranty  is  to  be  construed  ac- 
cording to  apparent  Intention  of  parties;  Lemp  t.  Armengal.  86  Tex. 
692,  26  S.  W.  942,  holding  delivery  and  acceptance  of  guaranty 
need  no  ^oof  other  than  contente  of  paper  Itself:  Noyes  v.  Nichols, 
28  Vt  174,  holdli^  strict  notice  of  amounts  advanced  on  faith  of 
guaranty  unnecessary  to  fix  guarantor's  liability.  Cited,  arguendo, 
la  Loomls  V.  Smith,  17  Conn.  120. 

Modified  In  Menard  Bendder,  7  La.  Ann.  887.  56  Am.  Dee  612, 
heading  true  rule  of  conistnictlon  to  be  Got  according  with  ap- 
parent Intent  of  parties. 

Chiaranty. —  A  guarantw  cannot  be  bound  beyond  the  extent  of 
the  engagement  which  shall  appear  from  the  expression  of  .the 
guaranty  and  the  nature  of  the  transactlop.  p.  618; 

Cited  and  principle  followed  In  Blssell  v.  Ames,  17  Conn.  127, 
holding  surety  not  bound  by  adjustment  of  partnership  account  not 
contemplated  by  guaranty. 

Brldenoe. —  A  Judgment  Is  always  competent  evidence  to  pmn 
the  fact  of  its  rendition,  p.  619; 

Otted  and  principle  applied  in  Bank  of  Hamburg  v.  Flynn,  M 
Fed.  800;  holding  Judgment  of  ccmvlction  tor  larceny  »iiitfitff|Mt  In 
•ctton  to  reoover  i^perty  stolm. 
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Evidenoe. —  A  Judgment  recorered  on  an  account  against  a  prin- 
cipal la  evidence  of  the  amount  due  In  an  action  against  his  guaran- 
tor, pp.  Gt9,  EJ20. 

This  role  has  been  freQuently  affirmed  and  followed  by  citing 
csMi:  Smeltier  t.  WUte,  92  U.  8.  884.  28  L.  609,  holding  Judgment 
gainst  plaintiff  In  suit  on  county  wairant  concluslTe  as  to  lla> 
bUlty  of  guarantor  of  warrant;  Washington  Ice  Co.  t.  Webster, 
125  n.  S.  446.  81  L.  807.  8  8.  Ct  D5S,  where  Judgment  confessed 
by  principal  held  admissible  to  charge  guarantor  of  debt;  Moses  v. 
United  States,  166  XT.  S.  600.  41  L.  IISO.  17  &  Ot  693.  where  Judg- 
ment recovered  against  officer  held  concluslTe  as  to  amount  due  on 
his  bond;  United  States  t.  Gutter.  2  Curt  628,  F.  a  14,911.  apply- 
ing principle  In  holding  dedaratlons  of  prlndpiU  admissible  Id 
action  against  mrety  on  his  bond;  Berger  t.  WlUlaraa,  4  McLean. 
078,  F.  a  1.841,  but  holding  that  snre^  may  show  fraud  or  derical 
mistake  In  entering  Judgment;  Agricultural  Ins.  Co.  t.  Keelw.  44 
Conn.  166,  holding  ofter  to  confess  Judgment  admissible  against 
surety  to  show  amount  due;  Taylor  v.  Johnson.  17  6a.  637,  and 
Charles  v.  Hasblns.  14  Iowa,  478,  88  Am.  Dec.  370,  holding  Judg* 
ment  against  sherift  prima  facie  evld^ce  against  his  surety;  Igle- 
hart  T.  BCackubln,  2  Gill  &  J.  245,  holding  Judgment  by  confession 
against  executor  evidence  against  surety  on  bond;  Commercial 
Bank  T.  nddy,  7  Met  184,  holding  Judgment  on  note  admlsdble  as 
evidence  against  guarantor  of  note;  State  t.  Stewart,  86  BOss.  6B0, 
where  luTentory  of  assets  In  hands  of  guardian  held  admissible  in 
action  against  surety;  State  v.  Holt,  27  Mo.  841,  72  Am.  Dec.  274, 
ruling  similarly  as  to  Judgment  rendered  in  Probate  Court  against 
administrator;  La  Tayette  Bldg.  Assn.  v.  Klelnhofer,  40  Mo.  App. 
404,  holding  Judgment  against  contractor,  establishing  mechanic's 
Hen.  admissible  against  contractor's  sure^;  Lacocfe  Common- 
wealth, 99  Pa.  St  210^  where  Judgment  agiUnst  surety.  In  Joint 
action  against  principal  and  surety,  held  admissible  against  prin> 
dpal's  estate,  he  having  died  before  Judgment;  Seat  t.  Gannon.  1 
Humph.  472,  but  holding  judgment  against  administrator  only 
prima  fade  erldence  against  surety;  Spencer  v.  Dearth.  43  Vt  106, 
where  Judgment  against  one  of  two  Joint  contractors  held  ad- 
missible against  other.  In  suit  Involving  same  matter;  Stephens  v. 
Shafer.  48  Wis.  60,  63.  66.  88  Am.  Rep.  797,  799.  801.  3  N.  W.  838.  840. 
842.  holding  Judgment  against  principal  on  official  bond  prima  fade 
erldence  of  amount  due  from  surety.  See  also  valuable  note  np<n» 
this  point  In  88  Am.  Dec.  881.  Cited  approvingly,  but  wtthout  par^ 
tlcular  application  of  rule,  in  Bushnell  t.  Church,  10  Conn.  421; 
New  Haven  v.  Ohtdsey,  68  Conn.  400.  86  AH.  801;  Orommes  v.  St 
Paul  Trust  Co..  147  lU.  646.  37  Am.  St  Rep.  264,  35  N.  B.  823. 

DiBtlngutBhed  In  Firemen's  Ins.  Co.  v.  McHlUan.  29  Ala.  166,  16T» 
holding  Judgment  In  assumpsit  for  amount  at  defidcatkm  liiadiirt» 
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«Ible  In  action  agalnat  surety  on  penal  bond;  Qrlfflth  t.  Tomer, 
4  Gin.  114,  holding  declaratlona  of  person  pnrchaslDff  under  soar- 
ant7  inadmissible  against  guarantor  under  facts;  McClellan  t. 
Kennedy.  8  Md.  262,  holding  Judgment  Inadmissible  where  facts 
rendered  surety  necessary  party  to  proceeding. 

Iflscellaneons.— Cited,  arguendo,  in  War  Arnold,  18  Oa.  18% 
u  ruling  that  parol  evidence  is  admissible  to  show  debt  referred  to 
In  guaranty. 

12  Wheat  82»-«20,  6  L.  716.  HAECOURT  t.  QAILLARD. 

Public  lands. —  A  grant  made  by  the  British  governor  of  Florida, 
after  the  declaration  of  independence,  within  disputed  territory, 
la  Invalid  as  the  foundation  of  title  In  the  United  States  courts, 
p.  62& 

Olted  and  principle  applied  as  follows:  Strother  t.  Lucas,  12 
Pet  48«.  448,  4S8.  9  L.  1147.  11S2,  1156,  denying  right  of  grantee 

of  Spanish  crown  to  maintain  ejectment,  his  grint  not  having  been 
confirmed  according  to  act  of  congress;  and  Pollard  t.  Kibbe,  14 
Pet  SOe,  400,  402,  403,  404.  406,  406,  407,  409.  410.  10  L.  512,  513. 
614,  61D,  616,  617,  618.  Is  to  same  effect;  Nevltt  v.  Beaumont,  6 
How.  (Miss.)  249,  holding  void  a  grant  by  Spanish  crown  of  land 
north  of  thirty-first  degree,  north  latitude;  Montgomery  t.  Ives,  13 
Smedes  ft  M.  169,  172, 173, 182,  where  grant  In  question  was  similar 
to  that  in  principal  case. 

DlstingolshedfnUnltedStates  Arredondo.  6  Pet  783,  8  L.  568,  as 
to  Spanish  grant  recorded  under  confirmatory  act  of  congress;  dis- 
sentlng  opinion.  United  States  Gastlllero,  2  Black,  864.  360.  17  L. 
443,  4^,  majority  holding  void  an  unconfirmed  grant  by  the  presi* 
dent  of  Mexico,  of  land  In  California. 

Gonatmction  of  treaty. —  The  United  States,  aa  such,  acquired  no 
territory  by  way  of  cession  under  the  treaty  of  1789;  the  treaty  was 
merely  a  recognition  of  pre-existing  rights  and  the  sovereignty  ut 
the  individual  States  wltbln  tbdr  acknowledged  llmltii  wu  un- 
changed thereby,  p.  627. 

Cited  and  principle  applied  In  Seneca  Nation  v.  Christie,  126  N.  Y. 
137,  27  N.  B.  278,  denying  right  of  United  States  to  impaired  title  of 
States  to  land  within  their  borders.  Cited,  arguendo,  in  Rhode 
Island  V.  Massachusetts,  12  Pet  729,  9  L.  1262,  and  Dred  Scott  v. 
Sandford,  19  How.  502,  15  L.  741. 

Miscellaneous  citations.—  Cited  In  Rhode  Island  v.  Massachusetts, 
12  Pet  727,  9  If  1262.  as  Instance  where  Supreme  Court  determined 
boundary  dispute  In  collateral  action;  also  In  8.  C,  pp.  739. 
745,  748,  9  L.  1266,  1269,  1270,  on  point  that  where  boundary  dis- 
pute iB  settled  by  treaty,  all  persons  are  concluded  thereby;  Dr«d 
Scott  V.  Sandford,  19  How.  606,  15  L.  742,  as  having  determlDotf 
boundary  dispute  between  Georgia  and  South  Carolina. 
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Public  lands  —  Treaties.—  Spanish  grants  made  after  1782.  north 
of  the  thirty-first  degree  north  latitnde,  and  between  tlie  Ulssladppi 
and  Appalachicola  rivers,  must  depend  for  th^  Talidlty  exclusively 
on  the  laws  of  the  United  States;  accordins^  a  grant  to  land  In 
territory  wrongfully  occupied  by  Spain  is  void  unless  confirmed 
according  to  act  of  congress,  pp.  636,  Mi. 

Olted  and  principle  applied  tn  Strotber  t.  Lucas,  12  Pet  486,  448. 
468,  8  li.  1147, 1152, 1156.  and  Pollard  t.  Klbbe,  14  Pet  400,  408,  406, 
407.  410.  415.  10  L.  513,  514,  615,  616,  518,  620,  denying  rlgbt  of 
grantee  of  Spanish  crown  to  maintain  ejectqient  bis  grant  not 
Having  been  confirmed  according  to  act  of  congress;  Hickey  t. 
Stewart  8  How.  761.  762,  11  L.  819.  denying  Jurisdiction  of  State 
court  to  confirm  such  grant  not  recorded  under  act  of  congress; 
La  Bocbe  t.  Jones,  9  How.  170,  13  L.  92,  affirming  rlgbt  of  belts  to 
take  such  lands  by  descent  when  title  properly  confirmed;  Boblnion 
T.  Minor,  10  How.  043,  13  L.  575,  holding  valid,  a  grant  recorded 
under  confirmatory  act;  Ck>flee  v.  Groover,  123  U.  S.  24,-31,  31  L. 
60,  63,  8  S.  Ct  13,  17,  reversing  S.  a,  19  Fla.  80,  holding  grant  by 
Georgia  invalid  upon  ascertaining  land  to  be.  In  fact  in  Florida; 
Hall  V.  Boot  19  Ala.  898.  bidding  that  grantee  of  Spanish  crown 
may  assert  title  against  claimant  under  United  States  If  grant  con- 
firmed; Bmeric  v.  Penniman.  26  Gal  123,  affirming  judgment  of 
nonsuit  In  ejectment  plaintiff  not  having  complied  with  confirm- 
atory act  of  congress;  Nevltt  v.  Beaumont  6  How.  (Miss.)  249,  where 
grant  In  question  was  similar  to  that  in  principal  case;  Montgomery 
V.  Ives,  13  Smed'es  &  M.  169.  171.  denying  validity  of  British  grant 
north  of  thirty-first  degree  north  latitnde;  GhaUefoux  v.  Ducharme. 
4  Wis.  662,  Citing  principal  case  as  Instance  where  ^^olntment  of 
commission  to  confirm  titles  .wu  rect^nlaed  as  vylld.  CUted, 
arguendo.  In  Pollard  v.  H^an.  8  How.  226,  11  X*.  672. 

Distinguished  In  United  States  v.  Arredohdo,  6  Pet  712,  716.  720, 
733,  734,  8  L.  655,  666.  658.  563,  where  grant  was  recorded  pursuant 
to  act  of  congress;  dissenting  opinion.  United  States  v.  Castlllero,  2 
Black,  366.  17  447,  majority  declaring  void,  an  unconfirmed 
grant  of  land  in  Gallfomta,  executed  by  president  of  Mexico;  Mln- 
tnm  ▼.  Brower,  24  Gal.  668,  666,  671,  where  confirmation  of  Mexican 
grant  held  unnecessary,  property  rights  having  been  settled  -bj 
treaty. 

Miscellaneous  citations.—  CHted  In  HlcUe  Starke,  1  Pet  96,  7 
li.  69,  on  point  that  term  "  actual  settler  **  is  synonymous  with 
''resident;"  dissenting  opinion.  Llringston  v.  Story,  11  Pet  394,  y 
L.  763.  but  application  doubtful;  Bhode  Island  v.  Massachusetts.  12 
Pet  726,  746.  9  L.  1261,  1269,  on  point  that  where  boundary  dispute 
Is  settied  by  treaty  all  persons  are  concluded  fh«eby;  Bank  oi 
United  States  v.  Moss,  6  How.  88;  12  L.  884,  on  point  that  mere  error 
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of  law  fn  judgment  rendered  at  preTlons  term  win  not  warrant 
rerersal  on  motion  at  subsequent  term;  United  States  r.  ObaTes.  IBB 
U.  B.  40  L.  218,  16  &  Ot  68^  on  point  that  courts  In  eonstmlnc 
sucb  grants  are  to  be  guided  by  usage  of  nations  In  stipulattng  tor 
property  when  twrltory  is  eeded;  also  In  Jackson  SlnKntoiW  6 
Or.  a  a  261.  F.  a  7,147,  but  not  In  point 

12  Wheat  646-654.  6  L.  723.  THE  ANTBLOPB. 

Coats.— Where  an  Item  of  cost  Is  not  regulated  by  postttT*  law. 
Its  amount  or  allowance  rests  In  the  sound  discretion  of  tbs  oourt 
p.  649. 

Cited  and  rule  applied  In  Hathaway  Boach,  3  Wood,  ft  IC.  6T« 
71,  F.  0.  6,213,  allowing  compensation  to  witnesses  for  travel  and 
attendance;  Jenuan  t.  Stewart,  12  Fed.  276,  allowing  same  fees  to€ 
taking  depodtions  as  is  allowed  to  eleAa  by  congress. 

Costs.— No  decxee  can  be  rendered  directly  against  the  United 
States  for  costs  and  expenses,  p.  650. 

Cited  and  followed  in  the  following  cases:  Stanley  t.  Schwalby» 
162  U.  S.  272,  40  L.  966.  16  S.  Ct  761,  holding,  where  Judgment 
against  co-defendants  included  United  Stat^  decree  for  costs  was 
InappUcable  to  It;  United  States  t.  Terdler,  164  U.  S.  218^  41  L.  406^ 
17  S.  Ot  44.  holding  In  actions  against  United  States  In  Court  of 
Claims  interest  prior  to  judgment  cannot  be  allowed  to  claimants; 
The  Steamboat  Planter.  Newb.  264,  F.  0.  16,064,  an  action  by  In- 
former to  recover  penalty;  Marine  Lyon.  62  Fed.  164.  8  U.  S.  Ai»p. 
673,  an  appeal  from  decision  of  board  of  general  appraisers  under 
revenue  laws;  Carlisle  t.  Cooper.  64  Fed.  474.  26  U.  S.  App.  240.  in 
proceeding  for  condemnation  of  land;  State  t.  Ti^lor,  88  La.  Ann. 
1272,  applying  principle  in  action  by  State  tor  cesdasifn  of  eon> 
tract;  State  ex  rel.  Laaams,  40  La.  Ann.  868,  B  So.  280;  ludding 
State  not  taxable  for  taking  deposlbons;  United  States  t.  Sterols, 
S  Utah.  4,  28  Pac.  870.  holding  It  error  to  refuse  to  reinstate  cause 
until  costs  against  United  States  were  luld;  Territory  t.  Doty,  1 
Finn.  406,  holding  territory  not  liable  for  costs  incident  to  motion 
for  new  trial;  Noyes  t.  State,  46  Wis.  251.  82  Am.  Bep.  711. 1  N.  W. 
1.  applyltig  rule  in  criminal  action  Instituted  State.  See  also 
not^  16  Am.  Dec.  407.  Cited,  arguendo,  In  Curtis  ▼.  Banker,  186 
Mass.  8601 

Dlstingoished  In  United  States  t.  Ringgold.  8  Fet  168,  8  L.  801 
bidding,  la  suit  against  marabal  to  ncoyer  mon^  In  Us  hands, 
that  he  could  set  off  poundage  fees  accruing  to  him  In  prertow 
action. 

Costa.—  The  fees  and  compensation  of  a  innMhi],  whm  they  are 
diargeable  to  tiie  United  States,  are  to  be  paid  out  of  the  treasury 
upon  a  certlflcats  ot  the  amount  made  by  the  court,  or  one  of 
judges^  pb  OOOl 
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Followed  tn  United  States  t.  Smith,  1  Wood,  ft  M.  188,  F.  0. 16,840, 
holding  nich  oertlflcate  pclma  flwie  eridence  of  Its  legality 
of  amount  dno. 

12  Wheat  654-668,  6  L.  726.  McLBMORB  v.  POWELL. 

Bill*  and  notes.— A  mere  agreement '  between  the  bolder  and 
drawer  of  a  bill,  for  delay,  without  consideration,  does  not  discharge 
the  Indorser,  although  made  without  his  knowledge,  p.  667- 

The  following  citing  cases  affirming  and  following  this  principle 
show  McLemore  Powell  to  be  a  leading  authority  upon  this  point: 
Sprlgg  V.  Bank.  14  Pet  207, 10  L.  422  (affirming  S.  0.,  1  McLean,  180, 
F.  G.  891),  holding  surety  not  discharged  by  mere  delay  In  enforcing 
bond;  Creath  t.  Slma,  6  How.  207,  12  L.  119,  .holding  surety  not 
discharged  where  creditor  Tolnntatlly  refrained  from  pressing  suit 
against  debtor;  Specbt  t.  Howard.  16  WaiL  666,  21  L.  849,  holding 
evidence  Inadmlsallde  to  show  parol  agreement  to  extend  time  for 
payment  of  note;  Boss  ▼.  Jones,  22  Wall.  887.  689,  22  L.  784,  bidding 
indorser  of  promissory  note  a  **  person  bound  aa  security,"  within 
meaning  of  statute  discharging  snch  persons  If  creditor  delays  ac- 
tion against  debtor;  Qprdon  t.  Third  National  Bank,  144  U.  8.  104, 
86  L.  363,  12  S.  Ot  659,  holding  liability  of  maker  of  note  payable 
to  himself  not  affected  by  subsequent  lndor8er*s  waiver  of  protest; 
Postmaater-Qeneral  v.  Boeder,  4  Wash.  0.  0.  687,  F.  0.  11.811.  hold* 
Ing  surety  on  postmaster's  bond  not  discharged  by  mere  delay  In 
prosecntlon;  Hazard  v.  White,  26  Ark.  168,  holding  sure^  not  dis- 
charged In  absence  of  proof  that  additional  security  was  given  In 
consideration  of  extension;  Wlnne  v.  Colorado  Springs  Co.,  3  Colo. 
161,  holding  mere  Indulgence  determinable  at  will  of  holder  does 
not  discbarge  surety;  Lockwood  v.  Crawford,  18  Conn.  376,  ordering 
new  trial  where  Indorser  held  discharged  by  delay  of  holder  to  sue 
maker;  Pickering  v.  Day.  3  Houst  636,  96  Am.  Dec.  308  (affirming 
S.  G.,  2  DeL  Ch.  877),  holding  sureties  on  official  bond  not  discharged 
because  principal  allowed  to  retain  office  after  default;  Frldenburg 
T.  Boblnson,'l4  Fla.  143,  where  It  was  not  tiiown  that  agreement 
to  give  time  was  made  by  party  to  bill;  Pfellfer  t.  Knapp,  17  Fla. 
157,  holding  surety  on  guardian's  bond  not  discharged  by  delay  to 
proceed  against  principal  for  default;  Gardner  v.  Watson,  13  111.  862, 
ruling  Blmllarly  where  promise  to  delay  was  for  uncertain  period; 
Cooper  V.  Fisher,  7  J.  J.  Marsh.  398,  holding  surety  on  execntor*t 
bond  not  discharged  by  acceptance,  by  legatee,  of  executor's  note  for 
amount  due  him;  Brlnagar  t.  Phillips.  1  B.  Mon.  28^  86  Am.  De& 
676,  and  Tudor  v.  Qoodloe,  1 B.  Mon.  S2S,  824,  where  surety  on  bond 
held  not  discharged  by  agreement  to  postpone  payment  of  debt; 
Freeman's  Bank  ▼.  BoUlns.  13  Me.  207,  holding  receipt  of  Interest 
in  advance  not  evidence  of  valid  agreement  to  extend  time  on  note; 
Planters*  Bank  v.  Sellman,  2  Gill  ft  J.  284.  holding  It  error  to  in- 
•tract  Jury  that  Indorser  was  discharged  In  absence  ot  pnot  of  eo« 
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aldentlon  Cor  agreement  to  delay;  Preanor  t.  Tingling,  87  Md.  4Sn, 
where  faflttre  of  mortgagee  to  foreclose  held  not  to  discharge  aurety 
of  mortgagor  in  ^isence  of  proof  of  prejudice;  Jobnaon  t.  Plantera' 
Bank,  4  Smedea  &  M.  171.  48  Am.  Dec.  481,  holding  surety  on  ttond 
not  released  by  failure  of  creditor  to  sue  estate  of  deceased  principal 
within  time  prescribed  by  statute;  Payne  t.  Commercial  Bank.  6 
Smedes  &  M.  37,  holding  conditional  agreement  InoperatlTe  to  dis- 
charge Indorser;  Nichols  t.  Douglass,  8  Mo.  61,  holding  surety  not 
discharged  by  Indorsement  on  bond  of  extension  of  time  for  pay- 
ment of  debt;  Plntard  Davis,  20  N.  J.  L.  207,  where  surety  held 
not  discharged  by  failure  of  creditor  to  sue  during  solvency  of 
debtor;  COark  v.  mblo,  6  Wend.  247.  268.  holding  that  In  order  to 
dischaige  surety  on  ball  bond,  agreement  to  allow  principal  to  leave 
State  must  have  b^en  founded  on  consideration;  Sallly  v.  Elmore,  2 
Paige  Oh.  600,  holding  surety  not  discharged  where  creditor  granted 
extension  because  of  debtor's  inability  to  pay;  Dye  v.  Dye,  21  Olilo 
8t  97,  8  Am.  Bep.  44,  holding  omission  to  present  claim  to  assignee 
In  Insolvency  does  not  discharge  surety  of  debtor;  Bank  v.  Myers^ 
1  Ball.  Li.  418,  holding  indulgence  on  part  of  holder  does  not  dto- 
charge  indorser  in  absence  of  proof  of  prejudice;  Peay  v.  Poston, 
10  Terg.  113,  114,  and  Grimes  v.  Nolen,  8  Humph.  413,  holding  agree- 
ment to  stay  execution  on  Judgment  obtained  on  note  does  not  dis- 
charge surety.  See  also  note,  1  Blackf.  806.  Olted  In  discussion, 
obiter,  in  Howard  v.  Brown,  8  Oa.  580;  Hunter  v.  Tan  Bomhwat^ 
1  Md.  617. 

Distinguished  In  Moulton  v.  Noble.  1  La.  Ann.  103.  holding  that 
where  auctioneer  sells  tax  caah,  acceptance  by  owner  of  his  notes  for 
proceeds  discharges  sureties  on  bis  bond;  v.  Gant,  4  Terg. 

486,  holding  sureties  of  constable  discharged  act  of  execntlmi 
creditor  In  voluntarily  allowing  constable  to  retain  proceeds  oi 
execution;  Benson  v.  Phlpps,  87  Tex.  681,  47  Am.  St  Bep.  180,  29 
8.  W.  1061,  holding  that  In  case  of  agreement  to  extend  time,  cmi- 
slderation  la  the  giving  up  by  debtor  of  his  right  to  pi^  btfore  time 
specified. 

Bills  and  notes.— If  the  holder  of  a  bill  enters  into  a  valid  con- 
tract with  the  drawer  for  delay,  without  the  consent  of  the  Indorser, 
the  latter  to  dlschai^ed,  p.  K{7. 

Thia  ruling  has  also  been  affirmed  and  followed  in  a  nnmber  ctf 
cases:  Bank  of  United  States  v.  Hatch,  6  Pet  260,  8  L.  891  (afOrm- 
Ing  S.  C,  1  McLean,  93,  F.  O.  918),  where  consideration  for  suspen- 
sion of  suit  against  drawer  was  release  of  person  held  under  execu- 
tion; Yamum  v.  Mllford,  2  McLean,  77,  F.  0.  16,890.  where  bolder 
agreed  to  extend  time  on  consideration  of  assignment  of  Judgmcoit 
in  action  pending;  Dennis  v.  Blder.  2  McLean.  464,  F.  O.  S^IVT,  hold- 
ing surety  discharged  by  binding  agreement  giving  extension  to  i^in- 
dpal  debtw;  Bllla  v.  Bibb,  2  Stew.  84,  where  extension  <m  note  ginm 
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IB  eouddttntloB  of  addlttoiul  secority;  Pike  t.  SearcT.  4  Fort  81. 
tKridlng  muntj  discharged  by  extension  given  In  consldwatltni  of 
agreement  to  arbitrate  claim;  Hart  t.  StrlbUng,  26  Fla.  461.  9  So. 
468,  holding  surety  on  guardian's  bond  discharged  by  agreement  of 
ward,  upon  attaining  majority,  to  postpone  settlement,  secured  by 
note  of  guardian;  Learltt  t.  Savage,  16  Me.  73,  holding  surety  dis- 
charged by  agreement  under  seal  between  debtor  and  creditor; 
Teazle  v.  Oarr.  8  Allen.  16,  holding  acceptance  of  m<mey  as  ctm- 
Btderation  for  extension  discharges  Indorse;  Boblnson  v.  Oodftey* 
3  Mich.  411,  holding  valid  agreement  to  forbear  suit  bars  action  untU 
expiration  of  period;  BeU  v.  Martin.  IS  N.  J.  L.  170,  holding  surety 
discharged  by  agreement  founded  on  additional  security;  Morris  v. 
Van  Vorst,  21  N.  J.  L.  121,  sustaining  plea  by  surety  of  parol  agree- 
ment to  extend  time;  Tllas  t.  Jones.  10  Paige  Cb.  80,  and  Brown  v. 
Fountain.  8  Tex.  CHv.  App.  231.  22  S.  W.  181,  holding  surety  dis- 
charged by  agreement  to  extend  time  on  consideration  of  nsnrlouo 
interest  actually  paid;  Bank  of  SteubenvUle  t.  Leavltt  5  Obio,  216, 
where  surety  held  discharged  by  agreement  to  stay  execution 
founded  on  consideration;  Gardner  v.  Gardner.  28  S.  0.  691,  holding  . 
payment  of  interest  in  advabce  imports  valid  agreement  to  delay, 
and  surety  discharged;  Washington  v.  Talt,  3  Humph.  546,  asserting 
right  of  surety  to  file  bill  In  equity  to  compel  principal  debtor  to 
exonerate  him  in  such  case. 

Dlstingnlshed  in  Tleman  v.  Woodruff,  6  McLean,  862.  F.  O.  14,028. 
where,  although  consldmtion  giveai,  indorser  held  not  prejudiced 
under  facta;  Shaw  v.  Blnkard,  10  Ind.  228,  holding  Indorser  not  die-  . 
charged  by  contract  to  extend  time  on  considezatiott  of  nsnrkme 
Interest;  Gross  t.  Bowe,  22  N.  H.  88,  under  facts. 

Mlscellaneons.—  Cited  In  Ailing  v.  Shelton.  16  Oonn.  444,  on  point 
that  error  In  favor  of  a  party  constitutes  no  ground  of  conq^lalnt 
eo  his  part 

12  Wheat  600-661.  6  L.  728^  UNITED  STATES  BABKER. 

Bills  and  notes.— The  United  States,  as  holder  of  a  bill  of  ex- 
change, is  bound  to  use  the  same  diligence,  in  order  to  charge  an 
Indorser,  as  in  a  transaction  between  private  individuals,  p.  661. 

Cited  and  principle  followed  In  United  States  ▼.  Bank  of  Metrop- 
tiis,  16  Pet  888,  10  L>.  780,  holding  that  officers  of  postpofflce  depart- 
mmt  luTlng  accepted  draft  cannot  show  want  of  conslderatloD  as 
against  bona  flde  holder;  United  States  t.  State  Bank.  96  U.  S.  86, 
24  L.  648,  holding  that  United  States  cannot  as  against  claim  of  inno- 
cent party,  hold  money  acquired  by  means  of  fraud  of  agent;  United 
States  V.  Beebe,  4  McCrary,  18,  17  Fed.  41.  holding  presumption 
arising  from  lapse  of  time  may  operate  against  United  States;  United 
States  V.  Barker,  2  Paine,  846.  F.  0- 14,518,  a  case  Involving  facto  dm- 
Uar  to  those  In  principal  case;  Eight  Hundred  and  Fifty-^ght  Balee 
ef  Ootton,  Blatchf.  Pr.  826.  F.  C.  4,818,  holding  property  captui«4 
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u  priE^  and  belonging  to  government,  subject  to  same  liabilities  as 
If  owned  hj  Individual;  United  States  v.  Ames,  1  Wood.  &  M.  80,  F. 
C  14,441,  boldlng  rights  and  remedies  of  United  States  as  to  Its  land 
are  same  as  those  applicable  to  IndiTidnala;  United  States  t.  Wilder. 
t  Snmn.  816,  F.  0. 16,694.  holding  United  States  bonnd  to  contiltrate 
towards  general  average  under  marine  insurance  policy;  United 
States  T.  Ingate,  48  Fed.  253,  holding  United  States  subject  to  goh 
eral  mles  of  equity  In  proceeding  for  discovery.  Cited  also  In  dis- 
senting opinion,  United  States  v.  Banh  of  United  States,  6  How.  405, 
12  L.  210,  majority  holding  bill  drawn  by  one  governnient  on  an- 
other not  subject  to  protest  and  consequential  damages;  Pogh  t. 
Ifoore,  44  La.  Ann.  282, 10  So.  718.  majoril?  holding  State  not  liable 
vfion  paper  Issued  fraudulently  by  its  treasurer.  Glted,  arguendo,  In 
Oooke  T.  United  States,  12  Blatchf.  69,  F.  a  8.178;  dissenting  opinion, 
Bose  V.  Buckland.  17  lU.  818;  Hontagae  t.  Boston,  etc.  B.  B.  do, 
124  Mass.  247. 

Dlstingnished  In  Coofee  v.  United  States,  01  U.  S.  398,  23  L.  243 
where  acts  of  treasury  officers  requisite  to  charge  United  States  had 
Dot  been  done;  United  States  v.  Nashville,  etc.,  By.  Oo.,  118  U.  S. 
12S,  80  L.  88,  6  S.  Ct.  1008,  holding  that  where  United  States  buys 
negotiable  paper  before  action  barred  1^  statute^  statute  will  not 
ran  against  It;  United  States  v.  Campbell.  10  Fed.  821.  under  facts, 
limited  In  State  v.  Snyder,  66  Tex.  700.  18  S.  W.  110,  holding  that 
eourts  are  not  bound  to  furnish  same  remedy  In  suit  State  as 
might  be  given  to  Individuals. 

Miscellaneous  dtetlons.—  Sanderson  v.  Sanderson,  20  Fla.  304,  on 
point  that  notice  of  dishonor  of  bill  should  be  mailed  not  later  than 
day  after  last  of  grace;  to  also  In  Sewell  t.  Bussell.  8  Wend. 
277. 

12  Wheat  661-666,  6  L.  728,  PABKBB      JUDOBS  OF  OIBCDIT 

COUBT.  . 

Injunction,  may  Issue  from  a  Olrcult  Court  to  stay  proceedings  on 
*  Judgment  at  law  In  that  court,  notwithstanding  the  pendency  of 
«  writ  of  error  on  the  Judgment  in  the  Supreme  Gonrt  pp.  668,  564. 

Cited  and  mle  aintUed  in  the  followli^  cases:  Johnson  t.  St.  Louis, 
«te..  By.  Co..  141  U.  S.  610,  86  L.  877, 12  S.  Ct  127,  affirming  decree 
enjoining  execution  on  Judgment  In  forcible  entry  and  detainer; 
Noyes  v.  WiUard,  1  Woods.  192,  F.  O.  10,374,  enjoining  execution  ot 
fraudulent  Judgment  obtained  by  assignee  of  bankrupt;  Sterling  v. 
Bamwell,  12  Fed.  324,  applying  principle  In  holding  that  pendency 
of  suit  will  not  Interrupt  statute  of  Umltetions,  and  rendor  it  plead- 
able in  subsequent  action  for  same  canse;  Industrial,  etc..  Co.  t. 
Electrical,  ete.,  Co.,  68  Fed.  787.  16  U.  8.  App.  196,  refusing  to  dl»* 
solve  injunction  restraining  enforcement  of  mechanic's  Uen;  Piatt 
T.  Threadglll,  80  Fed.  190,  enjoining  execution  ot  judgment  vitiated 
I9  misconduct  of  Jury. 
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Dl0tlngiilsbed  In  "t^man  t.  Hardwlck.  62  Mo.  App.  02S,  refnrinc 
to  enjoin  ezecvtton  of  Judgment,  where  record  showed  tiiat  Jndf- 
ment  conid  be  reversed  by  bringing  writ  of  error. 

ZnJimetlMi.—  BUI  to  restrain  proceedings  at  law  vaaj  be  brongbt 
before  commencement  of  titie  suit,  jiendlng  sn^  salt,  mr  after  Its 
dedfldon  tj  Ihe  highest  law  conit,  p.  664. 

Olted  to  this  point  In  Bassett  y.  Henry,  34  Mo.  App.  658,  enjoining 
proceeding  on  Jndgment;  Erie  Ry.  Co.  t.  Ramsey,  45  N.  Y.  6D0, 
holding  that  proceeding  In  conrt  of  equity  may  be  enjoined  by  same 
conrt  slttiiv  in  another  district  Cited,  arguendo,  In  JraJdns  t.  Ha^ 
rlson.  66  Ala.  8S2. 

Injonctlon  issued  by  order  of  a  district  Judge  expires  at  the  next 
term  of  the  court,  unless  continued  by  the  court;  but  the  denial  of 
BUccessiTe  motions  to  dissolve  the  Injunction  may  be  considered  as 
•qnlvalent  to  a  renewal,  p.  664. 

12  Wheat  665-667.  6  L  780,  THOMPSON  PBTBR. 

Statute  of  limitations.—  Declarations  of  an  executor  or  adminis- 
trator of  a  deceased  debtor  by  way  of  acknowledgment  of  the  debt 
cannot  take  a  promise  of  the  latter  out  of  the  statute  of  limitations; 
a  fortiori,  a  mere  statement  that  he  has  not  funds  out  of  which 
to  pay  the  debt,  p.  667. 

A  number  of  citing  cases  affirm  and  follow  ttiis  rule:  Feck 
Boteford.  7  Conn.  180,  18  Am.  Dec.  98,  holding  acknowledgment  by 
personal  representative  that  debt  is  due  not  revive  it;  Isaacs  v. 
Stevens,  13  Conn.  606,  holding  that  listing  of  debt  In  administration 
account  does  not  remoTe  bar;  Patterson  ▼.  Oobb,  4  Fla.  487,  ruling 
■ImUarly  as  to  absolute  promise  to  pay,  made  by  executor;  Hanson 
T.  Towle,  10  Kan.  282,  where  acknowledgment  of  debt  was  la  writ> 
taig;  Head  ▼.  Manners,  6  J.  J.  Marsh.  268.  reversing  Judgment  based 
upon  promise  of  executor;  Oakes  v.  Mitchell,  16  Me.  3^  ruling 
dmilarly  where  executor  expressed  intention  to  pay;  Henderson  t. 
Ilsley,  11  Smedes  &  M.  10,  49  Am.  Dec.  44.  holding  rule  appUeablo 
although  bar  not  complete  at  time  of  debtor's  death;  Huntington  t. 
Bobbitt  46  Miss.  535,  holding  that  promise  made  before  bar  com- 
plete will  not  fix  new  date  from  which  statute  runs;  Mi^berry  t. 
WlUonghby,  6  Neb.  878.  25  Am.  Bep.  ^4,  and  Shoemaker  t.  Bene- 
dict 11  N.  T.  1S4,  62  Am.  Dec.  07,  holding  that  promise  by  one  Joint 
debtor  will  not  remove  bar  as  to  others;  Bloodgood  v.  Bruen,  8  N.  T. 
370,  holding  that  snrvlving  partner,  as  executor,  cannot  revive  firm 
debt  against  separate  estate  of  decedent;  McLaren  v.  McMartin,  86 
N.  T.  91,  holding  partial  payment  of  barred  claim  does  not  remove 
It  from  statute;  Schutz  v.  Morette,  146  N.  T.  143,  40  N.  E.  782,  hold- 
ing executor  bound  to  plead  statute  In  defense  to  barred  claim;  Friti 
T.  Thomas,  1  Whart  71,  20  Am.  Dec.  42,  holding  statute  pleadabto 
although  administrator  had  previously  promised  to  paj;  Seig  t. 
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Acord,  21  Oratt  871,  8  Am.  Rep.  80S,  holding  debt  not  rerlTed  hj 
pTomlw  of  one  of  two  joint  admlntotratora.  See  also  Tslnable  not^ 
B2  Am.  St  128,  where  anthoiltleB  are  edlected  and  dlscossed. 
Cited,  arsnendo.  In  DuTal  t.  McLaskey,  1  Ala.  742;  Blaer  t.  Snoddy, 
7  Ind.  4tf,  66  Am.  Dea  748;  Oaynga  Ooimtr  Bank  t.  Bennett  5 
HIU,  240. 

DlstiDgalBhed  In  Allen  t.  Allen,  28  Mo.  881,  holding  role  inappli- 
cable wbere  executor  1b  also  distrlbatee  of  estate.  OrlticlBed  In 
Hodgdon  T.  White,  11  N.  H.  210,  and  Braxton  t.  Harriaon,  11  Gratt 
56,  holding  executor  not  bound  to  plead  statute  of  limitations  in  bar 
of  Just  demand,  pistlngalshed  In  Stark  t.  Hunton,  8  N.  J.  Bq.  811, 
boldli^;  otherwlBe  where  claim  not  barred  at  time  of  debtor*!!  deaflk 

12  Wheat  S68-670,  6  L.  781.  WILLIAMSON  t.  DANIBL. 

DevlM  and  legacy.— Where  a  bequest  of  personalty  is  abeolnte^ 
a  limitation  over  If  either  of  testator's  grandchildren  should  die 
without  lawful  issue,  would  convert  the  previous  estate  Into  an  ea> 
tate  tall,  and  the  contingency  be  too  remote,  p.  668. 

Cited  and  followed  In  Hoody  t.  Walko*,  8  Ark.  197.  a  rimllar  case. 

Distinguished  In  Suss  t.  Buss,  9  Fla.  146,  where  will  was  con- 
strued as  restraining  the  dying  without  issue  to  the  time  <tf  legated* 
death;  Richardson  v.  Paige,  64  Vt  879.  where  will  held  not  to  gtre 
absolute  estate  to  legatee. 

Devise  and  legacy.—  The  rule  of  partus  seanltnr  ventrem  aa  to 
slaves  is  universally  followed  unless  there  be  something  in  the  in- 
strument which  disposes  of  the  mother,  separating  the  Issue  from 
her.  II.  B>TO. 

Cited  and  principle  applied  In  Alberty  v.  United  States,  162  U.  S. 
601.  40  L.  10S8,  16  S.  Ot  866.  holding  Olegitlmate  child  of  Choctaw 
Indian  by  a  negro  mother  to  be  a  negro  dtlEen  for  purposes  of  Juris- 
diction; Buckley  T.  Buckley,  12  Nev.  482,  holding  Increase  of  ewe 
■heep  a  proper  anbject  of  replevin. 

12  Wheat  670-674,  6  L.  782.  NBWMAN  JACKSON. 

Trust  deed.—  No  particular  form  of  notice  of  a  sale  nndw  s,  deei 
of  trust  Is  necessary  If  tiie  description  of  tiie  land  Is  snffldently 
certain  to  inform  the  public  of  the  property  to  be  sold,  p.  672. 

A  few  citing  cases  affirm  and  follow  this  rule:  Loveland  v.  Clark, 
11  Colo.  272,  18  Pac.  648,  holding  sufflclent,  a  description  by  metes 
and  bounds,  and  location  in  subdlvi^on  of  section;  Noland  v.  Bank. 
129  Mo.  61,  81  8.  W.  842,  where  reference  was  made  in  notice  to 
recorded  plat  See  also  extended  notes  on  this  subject  in  76  Am. 
Dec  706.  and  19  Am.  St  Bep.  288,  where  authorities  are  collected 
and  discussed. 

MisceUaneousr-  Cited  erroneously  in  Bockl^  t.  Buckley.  12  M«t. 
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13  Wtaeat  574-681,  6  L.  738,  DUNLAP  T.  DUNLAP. 

PnbUe  Unda  —  Bqolty.— The  role  that  when  land  Is  mM  at  a 
d^nlte  qnantltar  eqnitr  will  nllere  If  the  qnanttty  be  defldent.  does 
not  apply  to  sales  of  land  in  an  unsettled  country,  p.  580. 

Ofted  and  applied  in  Moore  t.  Tick,  2  How.  (Mies.)  700,  82  Am. 
Dec.  304,  where  specification  of  amount  of  land  held  merely  desert^ 
tlve  of  original  certlftcate,  and  vendor  not  bound  for  deficiency. 

Miscellaneous^  Brroneonsiy  cited  tn  Post  t.  Pearsall,  S2  Wend. 
474. 

12  Wheat  082-688.  «  L.  186,  McGONNBLL  T.  TOWN  OF  UDX- 
IN6TON. 

Dedication.— The  reasonableness  of  reserrlng  a  public  spring  tot 
public  use,  the  concurrent  opinion  of  all  the  settlers  that  tt  was  so 
reserved,  and  the  early  appropriation  of  it  to  public  pnrp&ns,  are 
oonduslve  as  to  the  public  right,  p.  080. 

The  citations  collect  a  number  of  similar  cases  affirming  and  rely^ 
ing  upon  this  ruling  as  follows:  Olty  of  Cincinnati  v.  White.  6  Pet. 
438,  8  L.  456.  and  City  of  Macon  v.  Franklin,  12  Ga.  244,  248,  holding 
all  that  Is  necessary  to  complete  dedication  Is  assent  of  owner  of 
land  and  use  by  public  for  purpose  contemplated;  Kennedy  v.  Jones, 
11  Ala.  S3,  holding  dedication  of  street  presumable  from  ancient 
documents  referring  to  it  as  then  existing;  Harding  Jasper,  14 
Cat  649;  Bowan  t.  Portland,  8  B.  Mon.  248,  and  Carter  Porfland. 
4  Or.  347.  holding  intention  to  dedicate  Inferred  ftrom  throwing  land 
open  to  public  travel,  and  designating  street  on  plat;  Hart  t.  Burnett, 
16  Cal.  648,  holding  extent  of  public  right  In  lands  determinable  from 
character  of  ownership  and  dedication  and  circumstances  of  use; 
Warren  v.  Jacksonville,  16  IlL  240,  68  Am.  Dec.  614,  holding  accept- 
ance and  use  by  public  conclusive  on  owner  and  privies;  Williams  v. 
Wiley,  16  Ind.  368,  holding  that  dedication  of  street  may  be  Implied 
from  acts  of  owner;  Hunter  v.  Tnmtees  of  Sandy  Hill,  9  Hill.  411, 
holding  deed  unnecessary  to  ralldlty  of  dedication  of  public  bniylnc 
ground;  Brown  v.  Manning,  6  Ohio,  803,  27  Am.  Dea  2S6,  holding 
dedication  In  specific  terms  on  recorded  plat  cannot  be  affected  by 
parol  proof  of  Intention  of  donors;  Bemlngton  v.  Mlllerd,  1  B.  I.  97, 
construing  statute  relating  to  dedication  of  highways.  See  also  not^ 
27  Am.  Dec.  562,  567,  collecting  and  discussing  authorities.  Cited 
also  in  dissenting  opinion.  Post  t.  Pearsall,  22  Wend.  4^  466,  ma^ 
Jorlty  hf^dlng  that  public  cannot  acquire  right  to  use  Indlvldnal't 
soil  as  landing  place  from  navigable  river  by  continual  user,  dted 
approvingly,  but  without  particular  application  of  the  role.  In  MaglU 
V.  Brown,  16  Fed.  Cas.  414;  Christian  Ohurch  v.  Scholte,  2  Iowa.  30; 
Price  V.  Methodist  Church,  4  Ohio,  644;  Gardiner  v.  Tisdale.  2  Wis. 
191.  60  Am.  Dec.  416. 

Distinguished  In  United  States  v.  Chicago.  7  How.  196.  12  L.  668^ 
and  Irwin  t.  Dixon,  8  How.  30,  31,  IS  L.  8^  under  tects  showing 
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BO  IntentloD  of  owner  to  dedicate  to  public  use;  Oobb  t.  DaTenport, 
88  N.  J.  L.  227.  97  Am.  Dec.  721.  holding  right  to  take  fish  In  printe 
waters  cannot  be  acquired  public  by  dedication;  Post  ▼.  Feamll, 
22  Wend.  474, 479  (affirming  8.  a.  20  Wend.  120),  holding  that  pnbUc 
acquires  no  right  to  use  soil  of  an  individual  as  landing  place  tmu 
navigable  river,  although  user  has  continued  for  twenty  years. 

Miscellaneous  citations.—  Cited  In  Franklin  r.  <Mj  of  Macon,  12 
Oa.  261,  as  Instance  of  practice  in  allowing  introduction  of  evldoue 
to  show  public  usa, 

12  Wheat  686-890,  6  U  737,  CHOTABD  v.  POPE. 

Public  lands.— Entry  Is  the  act  by  which  an  individual  acquires 
an  Inceptive  right  to  the  unq^n^rlated  soil  of  ttie  country  by  lltlne 
his  claim,  p.  68a 

This  definition  has  been  quoted  and  ^n>Ued  in  the  fallowing  citing 
cases:  Bturr  v.  Beck.  188  U.  8.  649,  SS  L.  764.  10  S.  Ot  36S,  and 
McGuire  v.  Brown.  106  CaL  666,  89  Pac.  1062,  80  L.  K.  A.  887.  holding 
filing  of  homestead  entry  on  tract  upon  which  is  stream,  confers  right 
to  have  stream  continue  without  diversion;  Denny  v.  Dodson,  82 
Fed.  910,  holding  land  reserved  for  railroad  right  of  way  not  sub- 
ject to  private  entry;  Northern  Pacific  By.  Oo.  v.  Sanders,  47  Fed. 
eOT,  holding  that  until  line  of  railway  fixed  according  to  terms 
of  grant,  land  is  subject  to  subsequent  entey;  United  States  v. 
Whisky,  90  Fed.  728,  holding  right  to  enter  on  mineral  lands  on  reser- 
vation Implied  right  to  prospect;  Lockwitz  v.  Larson,  16  Utah,  278, 
62  Pac.  281,  applying  principle  In  determining  validity  of  entry  and 
settlement  of  land  as  town  site.  Cited  approvingly,  but  without 
particular  application  of  the  mle.  In  Collins  V.  Bnbb,  73  Fed.  789. 

Public  lands.—  The  term  "  entry  "  is  distinctly  confined  to  the  ap- 
propriation, at  private  sale,  of  lands  previously  offered  for  sale  at 
public  auction  and  remaining  unscdd,  pp.  668,  689. 

Cited  and  principle  applied  In  Bldred  t.  Sexton,  19  WaU.  106^  22 
L.  147,  holding  act  of  congress  fixing  price  per  am  doea  not  give 
right  to  enter  until  land  offered  at  public  sale. 

Public  lands.—  An  authority   to  enter  **  a  certain  quantity  itf  land 

does  not  authorize  a  location  on  lands  previously  appn^rlated  ar 
withdrawn  from  the  lands  offered  for  sale,  p.  580. 

Cited  and  principle  applied  In  Northern  Pacific  Ry.  Co.  v.  Peronto, 
8  Dak.  Ter.  281,  14  M.  W.  106,  holding  settler  acquired  no  rii^t  to 
land  panted  to  railway,  until  United  States  enforced  ftKfdton  fer 
breach  of  conditions. 

Distinguished  In  Hutton  v.  Frisble,  87  GaL  486,  489,  where  acta 
of  congress  described  specific  tract  of  land  on  which  purchaser  was 
entitled  to  enter;  Surget  v.  Llttie,  24  Miss.  VtO,  where  lands  not 
shown  to  have  been  reserved  from  sale. 
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MlBceUaneotts  citations.—  Cited  In  State  t.  Strinfffellow.  2  Kan. 
820,  and  Baker  t.  Newland,  26  Kan.  30,  on  point  tbat  partlcalar 
wrada  are  not  necessary  to  validity  of  grant  fw  pnbUe  naea;  also  In 
Do  Armaa  t.  New  Orleans,  6  La.  180. 

12  Wheat  690-694,  6  L.  738.  MASON  T.  MATILDA. 

Slavea  and  slave  trade.—  Under  Virginia  act  emancipating  slaves 
brongbt  Into  the  State,  nnless  owner  took  a  certain  oath  within 
sixty  days,  the  fact  of  the  oath  having  been  taken  may  be  iwesnmed 
by  lapse  of  twenty  yean  accompanied  willi  poaaenlon.  ^  691,  008. 

No  dtattona. 

12  Wheat  694-608;  6  L.  740;  LIDDBBDALBTS  BKB&  t.  BOBIN- 
SON. 

Sniety.—  A  snrety  who  discharges  the  debt  of  his  principal  snc- 
ceeds  to  all  the  rights  of  the  creditor,  p.  696. 

This  rule  has  been  applied  In  the  following  dtlng  cases:  The 
Tai^er,  2  Low.  12,  F.  a  18,744.  holding  that  puson  who  advances 
money  In  good  faith  to  enable  master  to  pay  eostoms  charges  and 
wages  of  crew,  has  privilege  against  vessel  therefor;  Scblndelhols  v. 
Onllnm.  66  Ted.  891, 12  IT.  S.  App.  242.  holding  assignee  of  Judgment 
and  lien  succeeds  to  rights  of  enforcement  belonging  to  original 
owner;  Lumpkin  v.  Mills.  4  6a.  848,  866,  asserting  right  of  surety 
to  be  substituted  for  creditor  in  distribution  of  assets  of  Insolvent 
principal:  Booker  v.  Benson.  83  Ind.  266,  and  Murray  t.  Catlett,  4 
G.  Greene,  110,  tu^ng  surety  entitled  to  foreclosure  of  mortgage 
given  as  security  for  note  paid  by  blm;  Branght  t.  Griffith,  16  Iowa, 
32,  holding  acts  done  by  creditor,  necessary  to  charge  estate  of  de- 
ceased debtor,  inure  to  benefit  of  surety  upon  payment  of  debt; 
Orem  v.  Wrlghtson,  61  Md.  43,  46,  84  Am.  Bep.  288,  288,  holding 
surety  paying  debt  due  State,  entitled  to  State's  light  of  priority; 
Taylor  v.  Wilcox,  167  Mass.  676,  46  N.  B.  116.  holding  vendee  of 
land,  paying  tax  assured  to  him  by  vendor,  entitled  to  right  of  town 
to  prove  tax  In  Insotvenqy  as  i^vlleged  claim;  Staples  t.  Fox,  40 
Miss.  680.  holding  where  sheriff  satisfies  exeention,  to  avoid  suit 
against  himself,  he  Is  entitled  to  be  subrogated  to  rights  of  Judgment 
creditor;  Fumold  v.  Bank,  44  Mo.  339,  holding  right  extends  even 
to  securities  given  without  surety's  knowledge;  Powdl  v.  White,  11 
Leigh,  316,  holding  snrety  on  bond,  who  satisfies  It  after  principal's 
death.  Is  entitled  to  rank  as  specialty  creditor  of  estate;  dissenting 
opinion,  Zook  v.  Clemmer,  44  Ind.  26,  majority  holding  where  per- 
sonal  Judgment  has  been  obtained  against  maker  of  note  secured  hy 
mortgage,  and  Judgment  la  r^Ierled,  replevin  ball,  after  satisfying 
Judgment,  Is  not  entitied  to  foreclosure. 

Modified  In  McLean  v.  Lafayette  Bank,  8  McLean.  606,  F.  0. 8.888, 
holding  that,  while  surety  is  entitled  to  collaterals,  he  cannot  claim 
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assignment  of  Instrument  which  Is  evidence  of  deht  Dlstlsfiilsbed 
in  Patterson  t.  Pope,  6  Dana.  248,  hoMins  role  Inapplicable  to  defeat 
Interest  acquired  by  third  person  prevloas  to  nndertaUnf  of  aorety. 

Surety.—  Where  one  of  two  Joint  snrettes  pays  the  prlndpara  debt, 
he  may  be  permitted  to  enter  judgment  In  the  name  of  the  eteditw 
and  have  execation  thereon  against  his  co-enrety,  p.  087. 

Olted  and  principle  applied  as  follows:  Reber  t.  Oondy.  tS  Fed. 
67.  hfddlng  that  one  of  two  executors,  paying  legacy,  la  oitltled  to 
be  Bulnrogated  to  lien  against  the  oth»,  aequlred  by  l^:atee;  Smith 
T.  Bvmsey.  88  Ulch.  196;  Bowen  t.  HosUos,  46  Mies.  186,  7  Am. 
Rep.  729,  holding  that  equity  will,  at  Instance  of  one  surety,  set 
aside  conveyance  made  by  coHBurety  In  fraud  of  execution  levied 
against  them  Jointly;  Telton  v.  Bissell,  26  Minn.  20.  holding  right  of 
contribution,  In  case  surety  pays  before  debt  Is  due,  becomes  per^ 
feet  when  debt  becomes  due;  Robertson  v.  Trigg.  82  Oratt  86,  hold- 
ing surety  paying  debt  due  United  States  Is  oitltled  to  United  States* 
right  of  priority  as  against  insolvent  conmrety;  Qerman,  etc.  Bank 
T.  Frits,  68  Wis.  898,  82  M.  W.  127,  holding  payment  of  dtiA  by 
one  surety  does  not  cancel  oUlgatl<Hi  of  othraa,  and  court  nmj  award 
execution  against  them. 

Modified  in  New  Bedford  Institution,  etc.  v.  Hathaway,  184  Mass. 
78,  46  Am.  Bep.  292.  holding  surety  entitled  to  prove  only  <Kie- 
half  of  amount  paid,  as  contribution  from  Insolvent  eoHBorc^jr,  al- 
though by  proving  all  he  would  receive  but  one-half.  See  alio  note, 
46  Am.  Bep.  296. 

Surety.—  Under  a  statute  of  Tlr^nia,  giving  to  debte  due  oa  pro- 
tested bills  of  exchange  the  rank  of  Judgment  debts,  a  Joint  in- 
dorser  who  has  paid  more  than  his  share  has  a  ri|^t  9t  satlafaetlon 
from  bis  co-indorser  with  the  priority  of  a  Judgment  creditor,  p.  608. 

»  Wheat  699-608,  6  L.  741.  DB  LA  OBOIX  T.  OHAHBUBLAIN. 

Pablic  lands.— A  question  of  disputed  boundary,  between  two 
sovereign  Independent  nations,  is  more  properly  a  subject  for  d4Ao- 
matlc  discussion  and  of  treaty,  than  of  Jndldal  Investigation,  p.  600. 

Olted  to  this  point  in  Astlaaaian  t.  Santa  Bttn.  ate,  Oo..  148  U.  fc 
82,  87  L.  877,  18  8.  Ot  467,  holding  ^vato  d^m  to  land  In  Arl- 
Bona,  under  Mexican  grant,  not  contestlble  In  courts  until  congress 
had  acted  upon  report  of  surveyor-genraal;  Stoneroad  v.  Stoneroad, 
168U.  S.  24S,S9L.969.  16S.Ot826,lsto  sane  effect  Otad, 
arguendo,  in  Ghallefouz  v.  Ducharme,  4  Wa,  86& 

Pablle  lands.—  A  mere  warrant  or  oidtt  of  anrray  ct  lands  made 

by  the  Spanish  authorities  at  IfobUe^  In  1806,  did  not  oonvay  a 
complete  legal  title,  p.  601. 

Cited  and  principle  applied  In  Strother  v.  Lucas.  6  Pet  700.  8  L. 
S70k  denying  rii^t  ot  elder  grantee  af  Spanish  crown  to  maintain 
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ejectment  against  junior  grantee,  his  grant  not  having  been  con* 
Armed  according  to  act  of  congress;  and  see  S.  0^  12  Pet.  448, 
»  L.  1152:  Pollard  v.  Klbbe,  14  Pet  36S,  378.  S8S,  404,  406,  407,  416, 
420,  10  L.  49G,  SQ2.  606,  61S.  516.  621.  622,  niUng  sUnllarly  when 
Bpanlah  grant  not  recorded,  as  required  by  conflnnlng  act;  Mnse  t. 
Arlington  Hotel  Co..  68  Ted.  64%  where  fhets  vere  similar  to  tliose 
In  principal  case;  Hallet  t.  Bslava's  Heirs.  S  Stew,  ft  P.  120,  holding 
that  certificate  of  confirmation.  Issued  upon  claim  under  French 
patent,  which  was  not  produced,  was  not  sufiiclent  to  warrant 
recovery  In  ejectment;  Hyder  t.  Innerarity,  4  Stew.  &  P.  81.  assert- 
ing jurisdiction  of  courts  to  declare  unconfirmed  grants  invalid; 
BullodE  T.  Wilson,  2  Port  442,  but  holding  duplicate  receipt  for 
payment  on  entry  of  public  lands  Is.  before  issue  of  itatrat,  sufliclent- 
erldence  to  maintain  trespass  to  try  title;  Abbott  t.  Kennedy,  6 
Ala.  895.  a  case  involving  land  embraced  In  same  Spanish  grant 
Cited,  arguendo.  In  Rhode  Island  v.  Hassachnsette,  12  Pet  745,  7^ 
9  L.  1269,  1270;  Hallett  t.  Eslava,  2  Stew.  118;  Lewis  t.  Gogoette, 
8  Stew.  &  P.  107. 

MlBcellaneons  citations.—  Referred  to  In  Coffee  v.  Groover,  128 
U.  S.  8.  SO.  31,  81  U  66,  63,  8  &  Ct  6,  16.  17,  as  having  been 
erroneously  dted  in  S.  C  20  Fla.  KL.  on  point  that  grants  by  de 
facto  government  are  valid  against  State  having  the  right 

12  Wheat  604,  6  L.  748,  DAVIDSON  v.  TATLOR. 

Bail  is  fixed  by  the  death  of  the  principal  after  the  retom  of  the 
ea.  sa.  and  before  the  return  of  the  scire  facias;  and  the  ball  Is 
not  entitled  to  an  exoneretur  tn  such  a  case,  p.  004. 

Cited  and  principle  applied  In  United  States  v.  IQdredge,  6  Utah, 
195.  14  Pac.  46,  holding  that  If  defendant  fails  to  appear,  surety 
cannot  show  that  defendant  could  have  been  convicted  upon  bat 
one  of  two  charges;  dissenting  opinion.  Beers  v.  Hanghton.  9  Pet 
860.  370.  8  L.  160.  161.  but  question  not  in  Issue. 

12  Wbeat  606-611.  6  U  744,  SCOTT  T.  SHBBBTID. 
Bond.— The  assignee  of  bonds  given  for  the  Indemnity  of  the 

obligee  as  tndorser  of  notes  drawn  by  obligor  takes  them  snl^eet 
to  equities  existing  between  the  original  parties,  p.  60& 

Cited  In  Shannon  v.  Marseils,  1  N.  J.  Blq.  426^  apudylng  priaelpla 
tn  case  of  assignment  of  bond  and  mortgage. 

Bond.—  Equity  will  relieve  against  a  judgment  at  law  upon  bond* 
given  for  indemnity  of  obligee,  as  indorser  of  notes  of  obllf«r» 

where  obligee  has  be^  Indemnified,  pp.  610.  611. 

12  Wheat  611-648,  6  L.  746,  BAMSAY  T.  ALLBGBB. 

Admiral^.— A  suit  in  personam  i^^nst  an  owner  of  a  tbsbsL 
ft>r  supplies  in  ttie  home  port,  cannot  be  maintained  In  admlraltjr. 
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the  owner  having  given  a  note  for  the  debt,  which'  bu  not  been 
given  up  or  tendered  at  the  hearing,  pp.  614. 

This  mUng,  or  the  principle  Involved  therein,  has  been  variously 
appUed  in  dtlng  esses,  as  follows:  Leland  v.  The  Medora,  2  Wood. 
A  M.  07.  100.  101,  F.  a  8.237,  holding  Uen  for  repairs  waived  by 
acceptance  of  bill  of  exchange  and  allowing  ship  to  leave  port; 
The  Brig  Ann  C.  Pratt,  1  Ourt  348,  F.  O.  400,  holding  Uen  fW 
repairs  waived  by  taking  bottomry  bond,  and  if  bond  void  for  fraud, 
no  recovery  can  be  had  on  implied  contract;  Reppert  v.  Robinson, 
Taney.  495.  F.  O.  11,708,  holding  surrender  of  note  cannot  restore 
admiralty  Jurisdiction;  The  BcUpse.  8  Blss.  102,  F.  O.  4,288,  holding, 
although  Uen  not  waived  by  acceptance  of  not^  it  must  be  tendered 
■at  hearing;  The  Schooner  Active,  OIc.  288.  F.  a  84,  holding  sur^ 
render  of  note  taken  fen-  8uin>Ues  furnished  gives  right  to  proceed  In 
admiralty:  Harris  v.  The  Kensington,  11  Fed.  Cas.  631.  holding 
Uen  extinguished  by  acceptance  of  note  In  payment;  MarsbaU  v. 
Bazlo,  16  Fed.  Cas.  837,  entertaining  suit  In  personam  to  recover 
passage  money,  note  given  as  security  having  been  tendered;  Molr 
V.  Dubuque.  17  Fed.  Cas.  671,  dtlng  principal  case  on  point  that 
claim  tm  repairs  Is  enforceable  In  admiralty;  Fox  v.  Patton,  22  Fed. 
747.  denying  jurisdiction  to  enforce  personal  contract  of  agents  to 
pay  for  suppUes  furnished  vessd;  Sheafie  v.  KimbaU,  21  Fed.  Gaa. 
1209,  holding  where  note  is  surrendered  Into  court,  recovery  is  Um- 
ited  to  amount  of  note;  Case  v.  WooUey,  6  Dana,  23,  82  Am.  Dec. 
60,  and  In  re  The  Josephine,  39  N.  T.  27,  citing  prindpal  case  as 
having  Inferentlally  asserted  Jurisdiction  of  admiralty  In  personam; 
Boylan  v.  The  Victory,  40  Mo.  263,  asserting  Jurisdiction  of  State 
court  to  enforce  contract  for  suppUes  furnished.  Beferred  to  in 
Bowler  v.  Eadridge,  18  Conn.  8,  but  point  not  in  Issue. 

Bxplained  in  Andrews  v.  Wall,  8  How.  078,  11  L.  781,  and  held 
not  to  be  authority  for  holding  that  admiralty  could  not  enforce 
maritime  contracts  In  personam;  so,  also,  In  dissenting  opinion. 
Thomas  v.  Osbom.  10  How.  38,  16  L.  641.  DlstingnlBhed  In  The  St 
Lawrence.  1  Black,  532,  17  L.  184,  where  Uen  for  supplies  held  not 
waived  by  acceptance  of  notes  with  understanding  that  Uen  should 
continue;  The  Brig  Nestor.  1  Sumn.  86|  87,  F.  C.  10,12^  holding 
giving  credit  tut  fixed  time  does  not  extinguish  Ubn  for  siqtpUes; 
Raymond  The  BUen  Stewart.  Q  McLean,  270,  F.  O.  11.B94.  and 
The  Napoleon,  7  Blss.  896.  F.  a  10;(ai.  asserting  Jurlsdlctlott  where 
note  tendered  In  action  on  Uen;  The  Theodore  Perry.  23  Fed.  Cas. 
912,  where  mortgage  given  as  security  held  not  to  waive  Uen. 
Questioned  In  The  Nebraska,  60  Fed.  1013,  84  XJ.  8.  App.  119,  arguing 
acainst  necessity  for  snrrender  of  note  taken  merely  as  security. 

AdmlraltT  courts  have  not  Jurisdiction  otot  actions  In  personam 

for  enforcement  of  contracts  for  suppUes,  per  Johnson,  J.,  p.  616. 

Cited  and  followed  In  New  Jersey,  etc.,  Co.  v.  Merchants'  Bank, 
g  How.  420,  422.  12  L.  498,  499,  arguing  against  Jurisdiction  In  suit 
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npon  contract  of  carriage;  Cunninghem  v.* Hall,  1  Oliif.  65,  F.  0. 
8.481,  denyliis  Jurisdiction  of  District  Court  In  suit  In  personam, 
npon  contract  against  builder  of  Tcssel;  Bains  t.  The  James  and 
Oatlierlne,  1  Bald.  647,  549.  F.  a  T&S,  holding  account  for  proTlslont 
furnished  not  vlthln  Jnrlsdlctton  of  District  Court  as  offset  to 
libel  for  seamen's  wages;  Levering  v.  Bank  of  Colnmbla,  1  Or.  O, 
0.  209,  F.  C.  8,287,  holding  wages  of  seaman  hired  to  care  f« 
vessel  lo  port  not  Hen  on  vessel;  Merritt  v.  Sackett.  17  Fed.  Cas.  141, 
applying  mie  of  conrt  to  same  effect.  Cited  approvingly,  but 
without  particular  application  of  rule,  In  The  Centurion,  1  Ware, 
470,  F.  C.  2,564;  Haslett  v.  The  Enterprise,  11  Fed.  Cas.  785;  lH)wry 
T.  The  B.  Benjamin,  15  Fed.  Gas.  1051;  Marsh  t.  The  Minnie,  16 
Fed.  Cas.  811. 

Criticised  In  SchultB  t.  Bosman,  6  Hughes,  100, 101,  F.  0.  12,488, 
asserting  Jurisdiction  in  such  caae.  Distinguished  In  The  Stephen 
Allen,  Blatcbf.  &  H.  181.  P.  O-  13,861,  asserting  right  of  seaman 
to  maintain  suit  in  personam  for  wages;  Drinkwater  v.  Freight,  etc., 
of  Brig  Spartan.  1  Ware,  1S2.  F.  O.  4,086,  entertaining  libel  on 
charter-party  for  freight  due.  Criticised  and  denied  in  Sdeuer  t. 
Gregs,  3  Fed.  412. 

Admiralty  law,  as  enforced  In  this  country,  is  the  admiralty  law 
of  England,  as  It  existed  at  the  time  of  the  Berolution,  per  John- 
son,     p.  688. 

This  statement  has  been  dted  approving  In  the  following  cases, 
dlscnsslng  the  subject  of  admiralty  Jurisdiction  generally;  United 
States  V.  New  Bedford  Bridge,  1  Wood,  ft  M.  469,  464,  468,  476,  478. 
483,  F.  C.  15,867;  The  Wave,  Blatchf.  &  H.  249,  F.  O.  17,297;  Chase 
V.  American  Steamboat  Co.,  9  R.  I.  426,  11  Am.  Rep.  276. 

MlBcellaneons  citations.— The  separate  opinion  of  Johnson,  J.,  Is 
dted  in  dissenting  opinion,  Waring  t.  Clarke,  6  How.  473,  481,  482, 
490.  12  L.  241,  24{^  246,  240,  but  application  not  appareuL 

Cited  as  Instance  where  court  was  not  unanimous  as  to  whether 
maritime  contract  waa  enforceable  in  personam,  in  Proceeds,  etc., 
of  The  Waubasbene,  23  Blatchf.  295,  24  Fed.  559;  Leland  v.  Ship 
Medora,  2  Wood.  &  M.  114,  F.  C.  8,237,  citing  separate  opinion 
of  Johnson,  J.,  but  without  particular  application;  Mutual,  etc.,  Ins. 
Co.  V.  Cargo  of  The  George,  01c.  97.  F.  O.  9,981,  but  not  In  point; 
The  Fanny,  8  Fed.  Gas.  992,  following  practice  In  refusing  to  discuss 
Jurisdiction  when  not  necessary  to  dedslon;  Steamboat  Belteat  t. 
Boon.  41  Ala.  08,  as  showing  conflict  of  autiiority  upon  question  of 
admiralty  Jurisdiction;  Cimndly  The  Bee,  40  Mo.  264.  on  point 
that  admiralty  alone  can  enforce  contract  for  supplies  furnished 
beyond  Umlte  of  State.  Brroneonsly  cited  In  Caaiboine  T.  Blrga^  43 
Tex.  103. 
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the  following  Reports.and  all  preceding  them  in  each  State  or 

series : 


U.  8   173 

Law.  Ed.   42 

Fed.  Rep   91 

U.  S.  Ap.   68 

(excepting  60  and  54) 

Ala.  117 

Ark.   1 

Ark   65 

Cat  123 

Cola.   24 

Colo.  Ap,   10 

Conn.   70 

Dak.      6 

Del.  Marr.   1 

Fla.   39 

Ga.    103 

Ida   2 

lU   176 

Ind.  161 

Ind.  Ap   20 

Iowa  106 

Kan*.   59 

Kane.  Ap.   6 

Ky   100 

La.  Ann.    49 

Md.   87 

Ue   91 

MasB.    171 

Mich.    113 

Minn.    70 

Miss.    75 

Mo.   146 


Mo.  Ap.    74 

Mont.    SO 

Neb.    64 

Nev.    23 

N.  H   66 

N.  J.  Eq.   M 

N.  J.  L.   60 

N.  M   8 

N.  Y.    167 

N.  a  123 

N.  D.  .„   7 

Ohio    68 

Or.   S2 

Pa   187 

R.  1   19 

S.  C   51 

S.  D   10 

Tenn.    100 

Tex   91 

Tex.  Civ.   15 

Tex.  Cr   37 

Utah   16 

Vt    70 

Va.    95 

Wash   19 

W.  Va.   44 

Wis   99 

Wyo   5 

Am.  Dec.    100 

Am.  Rep   60 

Am.  St.  Rep   66 

LJLA.    43 


with  duplicate  references  to  die  Beporter  System  and  later 
cases,  including 

Snp.  Ot    18    N.  E   62 

Atl   41    N.  W.   77 

Pac   66    8.  E   81 

So   24    S.  W   49 
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ABATBHBKT— 11. 

4ee  Picadiiiib  a,  b. 

ADMIRALTY—©. 

1.  A  decree  of  acquittal,  on  a  proceeding  In  rem, 
■wltboat  a  certiflcate  of  probable  cause  of  selxnre, 
and  not  appealed  from  wltb  effect,  la  conclualTe, 
In  CTery  iDquIrr  before  an/  other  court,  that  there 
waa  no  jDstiflable  cause  of  seizure. 

The  ApoIIon,  (362,  867)    111,  112 

2.  The  French  tonnage  duty  act  of  the  16th  of 
Hay,  1820,  c  12S.  Infllcu  no  forfeiture  of  tbe  yes- 
«el  for  the  non-payment  of  tbe  tonnage  duty.  Tbe 
4atr  Is  coUectoble  In  the  aame  manner  aa  by  the 
collection  act  of  1799,  c  128. 

Id.  (867)  112 

8.  The  29tb  section  of  the  collection  act  of  1790, 
e.  128,  does  not  extend  to  the  case  of  a  yesse!  ar- 
riving from  a  foreign  port,  and  passing  tbrougb 
the  cotermlDODs  waters  of  a  river,  wbTch  forms 
the  boundary  between  the  T7nlted  States  and  the 
territory  of  a  foreign  atate,  for  the  purptwe  of  pro- 
•ceedlng  to  such  territory. 

Id.  (869)  118 

4.  The  municipal  laws  of  one  nation  do  not  ex- 
tend, to  their  o^peratlon,  beyond  Ita  own  territory, 
-except  as  regaroB  ito  own  dtlxena. 

Id.  (870)  118 

8.  A  selBure  tor  tbe  breach  of  tbe  manlelpal  laws 
•ot  one  nation,  cannot  be  made  wltoln  the  Mrrltmry 
•of  another. 

Id.  (871)  118 

6.  It  seemR,  that  the  right  of  visitation  and 
search  for  enforcing  the  revenue  laws  of  a  nation, 
may  be  exercised  beyond  the  territorial  Jurisdiction 
upon  the  high  seas,  and  on  vessels  belonging  to 
eucb  nation,  or  bound  to  ita  ports. 

Id.  <Ib.)  113 

7.  A  manlclpal  sefoure  cannot  be  justified  or  ex- 
-cnsed,  upon  the  ground  of  probable  cause,  unless 
■under  the  special  provislone  of  some  statute. 

Id.  (372)  lis 

8.  The  probable  profits  of  a  voyage,  either  upon 
tbe  cargo  or  freight,  do  not  form  an  item  for  tbe 
•computation  of  damages,  to  eases  of  marine  torts. 

Id.  (376)  114 

9.  Where  tbe  property  Is  restored,  after  a  deten- 
tion, demurrnge  Is  allowed  for  the  detention  of  the 
«hlp,  and  Interest,  upon  the  value  of  the  cnrgo. 

Id.  (877)  X15 

10.  Where  tbe  vessel  and  cargo  have  been  sold, 
"tbe  gross  amount  of  tbe  sales,  with  Interest,  is  al- 
lowed :  and  an  addition  of  10  per  cent,  sometimes 
■made,  where  tbe  property  baa  been  sold  under  dla- 
advantaircous  circumstances. 

Id.  (lb.)  X15 

11.  Counsel  fees  may  be  allowed,  either  as  dam- 
ages or  costs,  both  on  the  instance  and  prize  side 
•of  the  court 

Id.  (379)  IIK 

12.  A  libel  of  Information  does  not  require  all 
■the  technical  precision  ttf  an  Indfctmeot  at  common 
law.  If  the  allegations  describe  the  offense,  it  Is 
«II  that  Is  necessary:  and  If  founded  upon  a  atat- 
nte,  it  Is  sufficient  If  It  pursues  the  words  of  tbe 
Oaw. 

The  BmUj  and  The  Caroline.      (881)  118 
•6  It.  ed. 


18.  An  Information,  under  the  slave  trade  act  of 
1794,  c  187,  (XL),  s.  1,  wbldi  describea,  In  one 
count,  the  two  diattoct  acta  ct  preparing  a  vessel 
and  of  causing  her  to  sail,  pursuing  the  words  of 
the  law.  Is  snlllclent 

Id.  (887)  117 

14.  Stotlng  a  charge  to  the  alternative,  la  food, 
If  each  alternative  eonstltotea  an  offense  tor 
which  the  thtog  Is  forfeited. 

Id.  (lb.)  IIT 

IB.  Under  the  above  act.  It  la  not  necessary,  to 
order  to  Incor  the  forfeltore,  that  tbe  vessel  should 
be  completely  fltted  and  ready  for  sea.  As  soon 
as  the  preparations  have  proceeded  so  far  as  clear- 
ly to  manifest  the  totennon,  the  rl^t  of  seizure 
attochea 

Id.  (888)  117 

16.  The  former  decision  of  this  court,  in  the 
case  of  Tbe  Emily  and  The  Caroline  (7  Cranch, 
496),  reconciled  wltb  Ite  determtoaUon  in  the 
present  case. 

Id.  (887)  117 

17.  The  technical  niceties  of  the  common  law  are 
not  regarded  to  admiralty  proceedings.  It  Is  sun- 
eient.  If  an  Information  set  forth  toe  offense  so  aa 
clearly  to  bring  It  within  the  statoto  upon  which 
the  Information  Is  founded.  It  is  not  necessary 
that  It  ahould  conclude  contra  formam  stotutl. 

Tbe  Herlno  et  al.        (891,  401)    118,  120 

18.  The  District  Court  of  the  district  where  the 
selsare  waa  made,  and  not  where  toe  offense  was 
committed,  haa  jurisdiction  of  proceedings  to  rem, 
for  an  alleged  forfeiture. 

Id.  (402)  121 

19.  If  toe  selsure  Is  made  on  the  high  seas,  or 
withto  the  territory  of  a  foreign  power,  toe  Juris- 
diction  is  conferred  on  toe  court  of  the  district 
where  toe  property  Is  carried  and  proceeded 
against. 

Id.  (lb.)  121 

20.  A  municipal  aelsure,  within  the  territory  of  a 
foreign  power,  does  not  oust  tbe  jurlsdletlOB  of  toe 
District  Court  Into  whose  district  the  property 
may  be  carried  for  adjudication. 

Id.  (402,  403)  121 

21.  The  prohibitions  In  the  slave  trade  acts  ot 
the  10th  of  Hay,  1800,  c.  206  (11.),  and  of  tbe  20th 
of  April,  1818,  extend  as  well  to  the  carrying  ot 
slaves  on  frelgbt,  as  to  cases  where  tbe  persons 
transported  are  the  property  of  citizens  of  tbe 
United  Stotea;  and  to  toe  carrying  them  from  one 
port  to  anotoer  ot  the  aame  foreign  empire,  as 
well  as  from  one  foreign  country  to  another. 

Id.  (403,  404)  121 

22.  Under  tbe  4to  section  of  tbe  act  of  the  lOtb 
of  May,  1600,  c.  205  (11.),  tbe  owner  of  the  slaves 
transported  contrary  to  the  provisions  of  thnt  act, 
cannot  ctslm  the  same  in  a  court  of  the  United 
States,  although  they  may  be  held  In  servitude  ac* 
cording  to  the  laws  of  his  own  country.  But  If.  at 
tbe  time  of  the  captore  by  a  commissioned  vessel, 
tbe  offending  ship  waa  In  possession  of  a  non-com- 
missioned captor,  who  haa  made  a  seizure  for  tbe 
same  offense,  the  owner  of  tbe  slaves  may  clnlm ; 
the  section  only  applying  to  persona  Interested  In 
the  enterprise  or  voyage  In  which  toe  sblp  was  em- 
ployed at  tbe  time  of  soeb  captors. 

Id.  (407)  122 
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28.  A  qdmUod  of  fiet,  under  th«  ilave  trade 
acta.    CODdcmnatlon  pronounced. 

Tbe  St.  Jaao  De  Cuba,  (400)  122 

24.  Tbe  claim  or  seamen,  for  waces,  on  a  voyage 
ondertaken  In  Tlolatlon  of  the  slan  trade  acts,  oot 
of  tbe  proceeds  of  tbe  torfeitwl  Teawl  In  tbe  regis- 
try, rejected. 

Id.  (414.  415)  124 

25.  Tbe  claims  of  seamen,  for  wages,  and  of  ma- 
terial men,  for  snpollea,  where  the  nartles  were  In- 
nocent of  all  knowledge  of,  or  participation  In,  tbe 
llleaal  voyage,  preferred  to  the  claim  of  forfdtnre 
on  the  part  of  tbe  goTemment. 

Id.  (416)  124 

26.  Material  men  faaTe  a  lien,  which  may  be  en- 
forced by  a  proceeding  Id  tbe  admiralty,  fn  rem, 
for  neceasarlea  or  sappllea,  furnished  In  a  port  to 
which  the  Teasel  does  sot  belong. 

Id.  (417)  124 

2T.  A  transfer  of  a  registered  Teasel  of  the 
United  States,  to  a  foreign  subject.  In  a  foreign 
port,  for  tbe  purpose  of  eTadlng  the  rcTenue  laws 
of  the  foreign  country,  with  an  understanding  that 
It  la  to  be  afterwards  reconveyed  to  the  for- 
mer owner,  works  a  forfeiture  of  the  Tessel,  under 
tbe  16tb  section  of  the  ship  registry  act  of  tbe 
Slot  of  December,  1792,  c.  1,  nnlesa  the  transfer  Is 
made  known  In  the  manner  prescribed  by  tbe  Tth 
■action  of  tbe  act. 

Tbe  Margaret,  (421)  125 

28.  Tbe  statute  does  not  require  a  beoeflclal  or 
bona  fide  sale :  but  ■  transmotatloo  of  ownerAlp, 
"by  way  of  trust;  eonfldenee  or  otherwise^"  Is 
sufficient. 

Id.  (424)  126 

29.  QQ«re,  Whether,  In  snch  a  case,  a  recooTey- 
anee  would  be  decreed  by  a  court  of  Joatlce  In  this 
country. 

Id.  (lb.)  126 

.  SO.  Tbe  proTlao  In  the  letb  section  of  the  ship 
registry  act.  being  by  war  of  reception  from  tbe 
enacting  clanse,  neea  not  be  taken  notice  of  in  a 
libel  broaght  to  enforce  tlie  forfeiture.  It  Is  mat- 
ter of  d^ense  to  be  set  up  by  the  party  In  his 
claim. 

Id.  (420.  426)    126,  127 

.SI.  Tbe  proviso  applies  only  to  th«  caae  of  a  part 
owner,  ana  not  to  a  sole  owner  of  the  ship. 

Id.  (426)  127 

82.  The  trial.  In  such  a  ease,  Is  to  be  by  the 
court,  and  not  by  a  Jury,  In  selanres  on  waters 
navigable  ftom  the  sea  by  Teasels  of  ten  tons  bar- 
then  and  upwards. 

Id.  (42T.  428)  127 

88.  A  registered  Teasel,  which  continues  to  nsa 
its  reglBter,  after  a  transfer  under  tbe  abore  dr- 
ctunsuuice&  Is  liable  to  forfeiture  under  the  27th 
section  of  the  act,  as  nslng  a  register  wlthoot  be- 
ing actually  entitled  to  the  benefit  thereof. 

Id.  (42?)  127 

84.  In  a  Hbel  of  Information,  under  the  6Tth  sec- 
tion of  tbe  collection  act  of  1799,  c.  128,  against 
aooda,  on  account  of  their  differing  In  description 
from  the  contents  of  tbe  entry.  It  is  not  neceBsnry 
Oiat  It  should  allege  an  Intention  to  defraud  the 
menne. 

200  Chests  of  Tea,  (480,  486)  128.  129 
88.  A  question  of  fact,  as  to  tbe  rate  of  dotles 
myable  npon  certain  teas.  Imported  as  bobea. 
niat  term  is  nscd  in  the  duty  act  In  Its  known 
commercial  aenae :  and  Hie  bobea  tea  of  commerce 
Is  not  nsaally  a  distinct  and  simple  substance,  but 
Is  a  compound,  made  up  In  China,  of  Tarfous  kinds 
of  the  lowest  priced  Hack  teas. 

Id.  (486)  120 

88.  But,  by  the  duty  acts.  It  Is  liable  to  the  same 
■pedfle  doty,  without  regard  to  tbe  difference  of 
qoalllT  and  price. 

Id.  (lb.)  120 

87.  In  iadlclal  salM,  there  la  no  warranty,  ex- 
press or  fmplled. 

The  Unite  Allene.     (616,  644)    174,  181 

88.  Upon  a  sale  by  the  marshal,  under  an  order 
of  court,  no  warrann  Is  Implied. 

Id.  (645)  181 

80.  Neither  the  marshal,  nor  bis  agent  tb.9  auc- 
tioneer, has  any  authority  to  warrant  the  article 
sold. 

Id.  (lb.)  181 

40.  (iniBte,  How  far  the  marshal  Is  responsible  to 
the  Ttndee,  In  his  private  capacity.  If  he  under- 
take to  warrant,  or  to  do  what  would  Imply  a  war- 
ranty In  a  prlTEte  sale. 

Id.  (lb.)  181 

41.  Upon  an  admiralty  proceeding.  In  rem,  where 
tbe  proceeds  of  the  sale  are  brought  Into  court, 
they  are  oot  llaUe  to  nuke  good  a  loss  sustained 
960 


bT  the  purchaser.  In  eonsegoenee  of  a  defect  being 
dIscOTered  In  the  article  sold. 


Id. 


(848,  849)  in 


ADUIBALTT— 10. 


1.  The  African  slave  trade  Is  contrary  to  tbe  law 
of  nature,  but  la  not  prohibited  by  tbe  positive  law 
of  nations. 

The  Antelope,  (66.  114)    268,  279 

2.  Altfaongb  the  stave  trade  la  now  prohibited  by 
the  laws  of  most  civilised  nations.  It  may  still  be 
lawfully  carried  on  by  the  subjects  of  tbtim  nations 
who  have  not  prohlUted  It  by  municipal  acta  or 
treaties. 

Id.  (Ih.)    26S,  279 

3.  The  slave  trade  Is  not  piracy,  unless  made  so 
by  the  treaties  or  statatea  of  the  nation  to  wbem 
tbe  party  belongs. 

Id.  (lb.)    263,  S79 

4.  The  right  of  visitation  and  search  does  not  ex- 
ist In  time  of  peace.  A  vessel  engaged  In  tbe  slave 
trade,  even  if  prohibited  by  the  laws  of  the  eonntir 
to  wbich  It  belongs,  cannot,  for  that  cause  alone, 
be  seized  on  the  bigb  seas,  and  brought  In  for  ad- 
judication. In  time  of  peace,  In  the  courts  of  an- 
other country.  But  11  tbe  laws  of  that  other 
country  be  violated,  or  the  proceeding  be  sntbor- 
ized  by  treaty,  the  act  of  capture  is  not  In  that 
case  unlawful. 

Id.  (lb.)    268,  279 

5.  It  seems,  that  In  case  of  such  a  seizure,  pos- 
aeselon  of  Africans  Is  not  sufficient  evidence  of 
property,  and  that  the  onns  proband!  Is  thrown 
upon  the  claimant,  to  show  that  the  possession  was 
lawfully  acquired. 

Id.  (lb.)    268.  279 

6.  Africans  who  are  flrst  captured  by  a  belliger- 
ent privateer,  fitted  out  In  violation  of  onr  neutral- 
ity, or  by  a  pirate,  and  then  recaptured  and  brought 
into  the  ports  of  the  United  States,  under  a  rea- 
sonable suspicion  that  a  violation  of  tbe  slave 
trade  acts  was  Intended,  arc  not  to  be  restored 
without  full  proof  of  the  proprietary  Interest :  for 
In  andi  a  case  the  capture  Is  lawful. 

Id.  (lb.)    268,  279 

7.  And  whether,  in  such  a  ease,  restitution  onght 
to  be  decreed  at  all,  wai  a  qnetttoD  m  iriilcb  tJw 
court  was  equally  divided. 

Id.  (lb.)    268.  270 

8.  Where  fiie  eoort  la  equally  divided,  the  decree 
of  the  court  below  la  of  coarse  affirmed,  so  far  as 
tha  point  of  division  goes. 

Id.  (lb.)    268,  279 

9.  Although  a  consul  may  claim  for  subjects  un- 
known of  his  nation,  yet  restitution  cannot  be  d€~ 
creed  without  specific  proof  of  the  individual  pro- 
prietary Interest. 

Id.  (Ih.)    268.  279 

10.  A  question  of  fact  under  tbe  slave  trade  acts, 
aa  to  a  vessel  claimed  by  a  Spanish  subject,  as  hav- 
ing been  engaged  In  the  trade  under  tbe  laws  of  his 
own  country,  but  proved  to  have  been  originally 
equipped  In  the  United  States  for  the  voyage  In 
question. 

The  Plattsbnrgb,  (133)  284 

11.  Under  tbe  slave  trade  act  of  1794,  c.  11,  the 
forfeiture  attaches  where  the  original  voyage  is 
commenced  In  tbe  United  States;  whether  the  ves- 
sel belong  to  citizens  or  forelenprs.  v-.^"-— 
tbe  act  18  done,  sno  Jure,  or  by  an  agent  for  tha 
benefit  of  another  person  who  is  not  a  (;lti^,<.n  ». 
resident  of  tbe  United  States. 

Id.  <Ib.)  284 

12.  Circumstances  of  a  pretended  transfer  to  a 
Spanish  subject,  and  the  commencement  of  a  new 
voyage  In  a  Spanish  jport,  held  not  to  be  safflcloit 
to  break  the  continuity  of  the  original  adTenture, 
and  to  aTOld  the  forfeiture. 

Id.  (lb.)  264 

18.  It  Is  not  neceaaary,  to  Incur  tiie  forfeiture 
under  the  slaTC  trade  acta,  that  the  equipments  for 
the  Toyage  sbonld  be  completed.  It  la  anfficlat  If 
any  preparations  ar«  maoe  for  tbe  unlawful  pur- 
pose. 

Id.  (lb.)  284 

14.  The  Secretary  of  the  Treasury  has  authority, 
under  the  remission  act  of  tbe  8d  of  March,  1797, 
c.  361  (Ivli.),  to  remit  a  forfeiture  or  penalty  ac- 
crulDK  under  the  revenue  Inws,  at  any  time,  before 
or  after  a  final  sentence  of  condemnation  or  Jodz- 
ment  for  tbe  penalty,  until  the  money  Is  actually 
paid  over  to  the  collector  (or  distribution. 

The  United  States  t.  Morris, 

(246.  287)    814.  S23 

WhMt.    10,  11,  la. 
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ir>.  Knell  ivmlsslon  extends  to  the  sham  of  the 
forfeiture  or  penalt/  to  which  th«  oflleen  of  the 
eaatomB  are  entltlea,  u  well  aa  to  Uie  lotorMt  of 
the  United  States. 

Tbe  United  States  t.  Morris       (287)  823 

16.  The  district  courts  have  Jorlsdlctlon,  under 
the  slave  trade  acts,  to  determine  who  are  tbe 
actual  captors,  under  a  state  law  made  Id  pursu- 
ance of  the  4Cb  sectloo  of  the  jlave  trade  act  of 
1807,  c.  77.  and  directing  the  proceeds  of  tbe  sate 
of  the  negroes  to  he  raid,  "one  moiety  for  the  nse 
of  the  eommandlnc  omcer  of  the  capturing  vessel," 
etc. 

The  Josefa  Segunda,     (S12.  322)    329,  »32 

17.  In  order  to  constitute  a  valid  seizure,  bo  as 
to  entitle  the  party  to  tbe  proceeds  of  a  forfeiture, 
there  must  be  an  open,  vlnble  possession  claimed, 
and  authority  exercised,  nnder  the  seizure. 

Id.  <326)  332 

18.  A  selsare,  once  Tolnntarlly  abandoned,  loses 
Its  validity. 

Id.  (826)  338 

18.  A  seizure,  not  followed  bv  an  actual  prosecu- 
tion, or  by  a  claim.  In  tbe  District  Court,  before  a 
hearing  on  the  merits.  Insisting  on  tbe  heneflt  of 
tiie  selnire,  becomes  a  nullity. 

Id.  (327)  833 

20.  Under  the  7th  section  of  the  slave  trade  act 
of  1807,  e.  77,  the  entire  proceeds  of  the  vessel  are 
forfeited  to  the  use  of  the  United  States,  unless 
the  seizure  be  made  by  armed  vessels  of  the  navy, 
or  by  revenue  cutters,  In  which  case  distrlbntloa  is 
to  be  made  in  the  same  manner  as  prises  taken 
from  the  enemy. 

Id.  (331)  884 

21.  Under  the  act  of  the  atate  of  Louisiana  of 
the  13th  of  March,  1818,  passed  to  carry  into  effect 
the  4th  section  of  the  slave  trade  act  of  Congress 
of  1807,  c.  77,  and  directing  the  negroes  Imported 
contrary  to  the  act  to  be  sold,  and  tbe  proceeds  to 
be  paid,  "one  moiety  for  the  use  of  the  commanding 
olBcer  of  the  capturing  vessel,  and  the  other 
moiety  to  tbe  treasurer  of  tbe  Charity  Hospital  of 
New  Orleans,  for  tbe  nee  and  benefit  of  the  said 
hospital ;"  no  other  person  Is  entitled  to  the  first 
moiety  than  tbe  commanding  oSlcer  of  the  armed 
vessels  of  the  navy,  or  revenue  cutter,  who  may 
have  made  tbe  selsnre,  under  the  7th  section  of  the 
act  of  Congress. 

Id.  (332)  334 

22.  Quere,  How  far  the  state  legislatures  may 
authorize  the  condemnation  of  vessels  as  unsea- 
worthy,  by  tribunals  or  boards  constituted  by  state 
authority,  In  the  absence  of  any  general  regulation 
made  by  Congress  nnder  Its  power  of  regulating 
commerce,  or  as  a  branch  of  the  admiralty  juris- 
diction. 

Janney  v.  Coicmbian  Ins.  Co.      (418)  355 

23.  Under  tbe  duty  act  of  1709,  c.  126,  (cxxvl.), 
B.  48,  It  Is  no  cause  of  forfeiture,  that  the  casks, 
which  are  marked  and  accompanied  with  tbe  cer- 
tificates required  by  the  act,  contain  distilled  spirits 
which  have  not  been  Imported  Into  tbe  TJnlted 
States, '  or  a  mixture  of  domestic  with  foreign 

Slrlts ;  the  object  of  tbe  act  being  tbe  security  of 
e  revenue,  without  interfering  with  those  mer- 
cantile devices  which  look  only  to  Individual  profit, 
without  defrauding  the  government. 

Sixty  Pipes  of  Brandj.  (421)  3S6 

24.  The  District  Court  has  not  Jurisdiction  of  a 
suit  for  wages  earned  on  a  voyage.  In  a  ateem  res- 
sel,  from  Snlpplngport,  in  the  state  of  Kentucky, 
up  the  river  Hissourl,  and  back  again  to  the  port 
ox  departure,  as  the  cause  of  admiral^  and  mari- 
time Jurisdiction. 

The  Thomas  Jefferson,  (428)  858 

25.  Tbe  admiralty  has  no  Jurisdiction  over  con- 
tracts for  tbe  hire  of  seamen,  except  in  cases  wbere 
tbe  service  is  anhstantlaliy  performed  upon  tbe 
sea,  or  upon  vntera  within  the  ebb  and  flow  of  the 
tide. 

td.  (lb.)  858 

26.  But  tbe  Jurisdiction  exists,  although  the  com- 
mencement or  termination  of  the  voyage  is  at 
some  place  Imrond  the  reach  of  the  tide.  It  Is 
sufficient,  If  the  service  Is  essential^  a  maritime 
service. 

Id.  (lb.)  358 

27.  Quaere.  Whether,  under  the  power  to  regulate 
commerce  among  the  several  states.  Congress  may 
not  extend  tbe  reme^,  by  the  summary  process 
of  the  admiralty,  to  the  ease  Of  voyages  on  the 
western  waters. 

Id.  (lb.)  358 

28.  However  this  may  be,  the  act  of  1700,  c.  29, 
for  the  government  and  regulation  of  seanfen  In 
•  L.  ed. 


ttie  merchant  service,  confines  tbe  remedy  in  the 
district  courts  to  sndi  cases  as  ordinarily  belong  to 
the  admiralty  Jurisdiction. 

Id.  (lb.)  868 

29.  Upon  an  appeal  from  a  mandate  to  carry  In- 
to effect  a  former  decree  of  the  court,  nothing  u  be- 
fore the  court  but  the  proceedings  sulwequent  to 
the  mandate. 

Tbe  Santa  Maria,  (431,  442)  359,  861 
80.  But  the  original  proceedings  are  always  be- 
fore tbe  court,  so  lar  aa  is  necessary  to  determine 
any  new  points  In  controversy  between  the  parties, 
which  are  not  terminated  by  the  original  decree. 

Id.  (lb.)    SS9,  861 

31.  After  a  general  decree  of  restitution  In  this 
court,  tbe  captors,  or  purchasers  under  them,  can- 
not set  up  In  tbe  court  below  new  claims  for  equita- 
ble deductions,  meliorations,  and  charges,  even  If 
such  claims  might  have  been  allowed,  bad  they 
been  asserted  buora  the  original  decree. 

Id.  (lb.)    859,  361 

32.  Nor  can  the  claimants,  or  original  owners,  in 
such  a  ease,  set  up  a  claim  tor  Interest  upon  the 
stipulation  taken  In  tbe  usual  form,  for  the  ap> 

firalsed  value  of  the  goods.  Interest  not  being  men- 
loned  in  the  sUpulanon  itself. 

Id.  (445)  362 

33.  Nor  can  interest  he  decreed  against  the  cap- 
tors personally,  by  way  of  damages  for  the  deten- 
ton  and  delay,  no  such  claim  having  been  set  up, 
upon  the  original  hearing  of  the  court  below,  or 
upon  tbe  orlipnal  appeal  to  this  court. 

Id.  (lb.)  862 

34.  The  case  of  B<»e     Hlmely,  6  Crunch,  813, 
reviewed,  explained  and  eonflrmed. 

Id.  (446)  862 

85.  Upon  a  mandate  to  the  Circuit  Court,  to 
carry  Into  effect  a  Eeneral  decree  of  restitution  by 
this  court,  where  the  property  has  been  delivered 
upon  a  stipulation  for  the  appraised  value,  and'  the 
duties  paid  upon  It  by  tbe  party  to  whom  It  Is  de- 
livered, tbe  amount  of  tbe  duties  Is  to  be  deducted 
from  tbe  appraised  value. 

Id.  (lb.)  862 

36.  The  courts  of  the  United  States,  proceeding 
as  courts  of  admiralty  and  maritime  Jurisdlctltm, 
have  Jurisdiction  In  cases  of  maritime  torts,  In  per* 
sonam,  as  well  as  In  rem. 

Manro  v.  Almeida,  (473)  369 

87.  The  courts  of  tbe  United  States,  proceeding 
as  courts  of  admiralty  and  maritime  Jurisdiction,  \ 
may  issue  the  process  of  attadiment  to  compel  ' 
appearance,  both  in  cases  of  maritime  torts  and 
contracts. 

Id.  (lb.)  369 

88.  Under  the  process  of  1782,  e.  187  (xxxvi.). 
s.  2,  the  procee<nnga  in  cases  of  admiralty  and 
maritime  Jurisdiction  In  the  courts  of  the  United 
States,  are  to  he  according  to  the  modified  admir- 
alty practice  In  our  own  country  engrafted  upon 
the  British  practice ;  and  It  is  not  a  suflSclent  rea- 
son for  rejecting  a  particular  process,  which  has 
been  constantly  naed  In  the  admlrall?  courts  of 
this  country,  that  It  has  fallen  into  desuetude  In 
England. 

Id.  (lb.)  889 

39.  The  process  by  attachment  may  Issue,  where- 
ever  the  defendant  has  concealed  himself  or  ab- 
sconded from  tbe  country,  and  the  goods  to  be  at- 
tached are  within  the  Jurisdiction  of  the  admiralty. 

14.  (lb.)  369 

40.  It  may  Issue  against  bis  goods  and  chattels, 
and  against  bis  eredloi  and  effects  In  tbe  bands  of 
third  persons. 

Id.  (lb.)  869 

41.  The  remedy  hy  attachment  In  the  admiralty. 
In  maritime  euea,  applies  even  where  the  aame 
goods  are  liable  to  the  procew  of  foreign  attach* 
ment.  laaulng  from  the  courts  of  common  law. 

Id.  (lb.)  860 

42.  It  applies  to  ttM  ease  of  a  ^ratleal  eajDture, 
and  tbe  civil  remedy  Is  not  mergM  In  the  criminal 
offense. 

Id.  (Ih.)  860 

48.  In  case  of  default,  the  property  attached  may 
be  condemned  to  answer  the  demand  of  tbe  libel- 
ant. 

Id.  (lb.)  860 

44.  It  is  not  necessaiT  that  tbe  property  to  be 
attached  should  Iw  speclfled  In  the  libel. 

Id.  (lb.)  869 

45.  It  seems,  that  an  attachment  cannot  Issue 
without  an  express  order  of  the  Judge,  but  It  may 
be  Issued  simultaneously  with  the  monition ;  and 
where  the  attachment  Issued  In  tUa  manner,  and  in 
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yarmuee  of  tbs  prarer  of  tbc  libel,  thU  court  wUI 
yramme  that  It  wb«  resnlarly  limed.  „ 
ICuro  T.  Almclte,  (478)  868 

ADHIRALTT— 11. 

1.  In  admiralty  proeeedinsi,  ameodments  are 
made  In  the  Appelate  Court,  not  only  a*  to  form, 
lot  as  to  matter  of  substance,  as  bv  tbe  flitng  a 
new  connt  to  tbe  libel ;  the  partlei  being  permltfed, 
whenever  public  Juitlce  and  tbe  mbatanUal  merlta 
require  It,  to  Introduce  new  allegations  and  new 
^ooffl ;  non  allegata  allegare,  et  non  probata  pro- 

Tbe  Uarianna  Flora,        <1,  S8)    405,  414 

2.  If  the  amendment  la  made  In  the  Circuit 
'Court,  tbe  cause  Is  heard  and  adjudicated  hy  tbat 
court,  and  (upon  appeal)  hj  this  court  on  the  new 
allegation ;  but  If  tbe  amendement  Is  allowed  by 
this  court,  tba  caaie  la  remanded  to  tlie  Clrenlt 
Court,  with  directions  to  permit  the  amendment  to 
be  made. 

id.  (88)  414 

8.  An  attack  made  npon  a  vessel  of  the  United 
fitates  bj  an  armed  vessel,  with  the  avowed  inten- 
tion or  repelling  the  approach  of  tbe  former,  or  of 
crippling  or  destroying  her,  npon  a  mistaken  sup- 
position tbat  she  was  a  piratical  eralser,  and  with- 
out a  piratical  or  felonious  Intent,  or  for  the  pur- 
pose or  wanton  plunder,  or  malicious  destruction 
«f  property,  Is  not  a  piratical  aggression  under  the 
act  of  tbe  3d  of  Harcb,  1810.  c.  76. 

Id.  (89)  414 

4.  Nor  Is  an  armed  vessel,  captured  under  such 
dreumatancea,  liable  to  conflscatlon  am  for  a  bos- 
tlto  aggression,  tmder  tbe  sneml  law  of  nations. 

^d.  (40)  414 

5.  The  act  of  8d  of  Harcb.  1816,  e.  75,  extends 
to  foreign  vessels  committing  a  piratical  aggres- 
«lon ;  end  whatever  responsibility  tbe  nation  may 
Incur  towards  foreign  states,  by  executing  Its  pto- 
■vlHlons,  the  tribunals  of  the  Unltad  Satm  are 
t>oond  to  carry  them  into  effect. 

Id.  (89)  414 

6.  rirates  may  be  lawfully  captured  by  the  pub- 
lie  or  private  ships  of  any  nation.  In  peace  or  In 
war ;  for  they  are  bostes  bnmanl  generis. 

Id.  <40)  414 

7.  American  ehlos  offending  against  our  own 
flaws  may  be  eelEed  npon  tbe  ocean ;  and  foreign 
ships  thus  offending  within  our  territorial  Juris- 
diction may  be  pnraued  and  seised  upon  the  ocean, 
and  brought  Into  our  ports  for  adjudication. 

Id.  (42)  415 

8.  But,  In  such  eases,  the  party  seizes  at  hia 
mrl).  and  la  liable  to  costs  and  damages  If  he  falls 
to  establish  ttfl  forftftnre. 

Id.  (lb.)  416 

9.  Ships  of  war  sailing  nnder  the  authority  of 
their  government.  In  time  of  peace,  have  a  rlgtat  to 
approach  other  vessels  at  sea  for  the  purpose  of  as- 
certaining their  real  characters,  so  far  aa  tbe  same 
can  be  done  without  the  exercise  of  the  right  of 
Tlsltatlon  and  search,  which  does  not  exist  In  time 
of  peace. 

Id.  •    (48)  415 

10.  No  vessel  Is  bound  to  await  the  apNoaeh  of 
«rmed  ships  under  such  circumstances ;  nut  such 
vessel  cannot  lawfully  prevent  their  approach  by 
tbe  use  of  force,  npon  the  mere  suspicion  of  dan- 
cer. 

Id.  (40)  414 

11.  Where  an  aggression  was  committed  by  a 
foreign  armed  merchant  vessel,  on  a  public  armed 
ship  of  the  United  States,  under  these  circum- 
stances, and  a  combat  ensued  upon  mutual  misap- 
prehension and  mistake,  tbe  commander  of  tbe 
public  ship  was  held  exempt  from  costs  and  dam- 
ages for  subduing,  selzluK  and  bringing  Into  a  port 
of  this  conntrj  for  adJnoUeatlon,  the  ollending  ves- 
sel. 

Id.  (50)  416 

Bee  Conatmctlon  of  Statute,  1,  2,  10,  11,  12,  ifL 
14. 

ADMIRAI/TY— 12. 

1.  A  question  of  probable  cause  of  selsnre,  under 
tte  piracy  acts  of  the  3d  of  March,  1819,  ch.  75, 
and  the  15th  of  Hay,  1820,  ch.  112. 

The  Palmyra,  (1)  531 

2.  In  sucb  a  case,  although  the  crew  may  be  pro- 
tected by  a  commission  bona  fide  received,  and  act- 
ed under,  from  tbe  consequences  attaching  to  the 
offense  of  piracy,  by  the  general  law  of  nations, 
altbough  such  commission  was  Irregularly  Issued; 
yet.  If  the  defects  Id  tbe  commission  be  such  as, 
connected  with  tbe  Insubordination  and  predatory 

7es 


spirit  of  the  crew,  to  excite  a  Justly-founded  suspi- 
cion, it  Is  snlBclent.  under  the  act  of  Congress,  to 
Justify  the  captora  for  bringing  In  the  vessel  for 
adjudication,  and  to  exempt  them  from  costs  and 
damages. 

Id.  (16)  536 

8.  Altbougb  probable  cause  of  seizure  will  not 
exempt  from  costs  and  damages.  In  seizures  uader 
mere  municipal  statutes,  unless  expressly  made  a 
ground  of  Justification  by  tbe  law  Itself,  this  prin- 
ciple does  not  extend  to  capt<tre8  Jure  belli,  nor  to 
marine  torts  generally,  nor  to  acts  of  Congress  an- 
thorizing  the  exercise  of  belligerent  rights  to  a 
limited  extoit,  such  as  the  piracy  acts  oi  tbe  8d  <uf 
March.  1819,  eh.  75.  and  tbe  IBth  of  Mmj.  1820, 
ch.  112. 

Id.  (17)  536 

4.  Explanation  of  tbe  decree  of  this  conrt  In  tbe 
case  of  The  Antelope,  ante  Vol.  X.  p.  66,  and  Vol. 
XI.  p.  418. 

Tbe  Antelope,  (646)  723 

6.  Qunre.  Whether  a  suit  In  personam  In  the  ad- 
miralty may  be  maintained  against  the  owner  of  a 
ship  by  material  men  fumlulng  supplies  for  the 
ship  In  her  home  port,  when  the  local  law  gives  no 
specific  lien  upon  tbe  ship  whldi  can  be  enforced 
by  a  proceeding  In  rem. 

Ramsay  v.  Allegre,  (611)  746 

6.  However  this  may  he  in  general,  such  salt 
cannot  be  maintained  where  the  owner  has  given  a 
negotiable  promissory  not*  fbr  the  debt,  which  Is- 
not  tendered  to  be  given  up,  or  actually  anx^ 
rendered,  at  the  hearing. 

Id.  (lb.)  746 

Bee  CoDStnietlon  of  Statute.  Jatladlctlon.  B,  & 

ALIEN— 9. 

1.  Under  the  9tb  article  of  the  trea^  between 
the  United  States  and  G^at  Britain,  of  1794,  It  to 
not  necessary  for  tbe  alien  to  show  tbat  be  waa  tn 
the  actual  possession  or  seisin  of  the  land,  at  tfao 
date  of  the  treaty,  which  applies  to  the  title,  what- 
ever tbat  may  be,  and  gives  It  the  same  1^1  valid- 
ly aa  if  the  parties  were  citizens.  The  title  of  an 
alien  mortgagee  la_ptotected  by  the  treaty. 

Hu^ea  7.  Bdward.      (480.  496)    142.  144 

2.  But,  Independent  or  the  stlpulatl<»s  of  the 
treaty,  an  alien  mortgagee  has  a  right  to  come  Into 
a  court  of  equity,  and  have  the  proper^,  which 
has  been  pledged  for  tbe  payment  of  tne  diebt,  sold 
for  the  purpose  of  raising  the  money.  His  de- 
mand Is  merely  a  personal  one,  the  debt  being  con- 
sidered aa  tbe  prmelpali  and  the  land  aa  an  Inci- 
dent. 

Id.  (497)  144 

ALIBN— 10. 

Tbe  treaty  of  1778,  between  the  United  States 
and  France,  allowed  tbe  citizens  of  either  country 
to  hold  lands  In  the  other ;  and  the  title,  one* 
vested  in  a  French  subject,  to  hold  lands  In  the 
United  Statea,  was  not  devested  by  tiie  abrogatioB 
of  that  treaty,  and  the  expiration  ct  tbe  soboe* 
quent  conrentlon  of  isoa 

Cameal  t.  Banks,  (181)  S9T 

ALIBN— 11. 

1.  An  alien  may  take  real  property,  by  grant, 
whether  from  the  state  or  an  Individual,  and  may 
hold  tbe  same  until  bis  title  Is  devested  by  an  In- 
quest of  office,  or  some  equivalent  proceedll^ 

Ooverneur's  Hein  v.  Robertson, 

(332,  351)    488,  493 

2.  Examination  of  the  authorities  upon  the  ques- 
tion, whether  a  grant  of  lands  to  an  alien, 
tbe  stat&  to  ahaolutcly  Told. 

iS.  (SSI)  498 

AHBNDHENT8— 11. 

Bee  Admiralty,  1,  2. 
See  Practice. 

ABSIONKBNT— 11. 

1.  A  debtor  has  a  right  to  prefer  one  creditor  to 
another  In  payment ;  and  It  Is  no  objection  to  tbe 
validity  of  an  assignment  for  that  purpose  that  It 
was  made  by  the  grantor,  and  received  by  tbe 
grantee,  as  trustee.  In  the  hope  and  expectation, 
and  with  a  view  of  preventing  a  prosecuOon  for  a 
felony  connected  with  his  transaction  with  bis 
credltora;  U  tbe  preferred  credlton  have  done 
nothing  to  excite  that  hope,  and  tbe  asalgnment 
was  made  without  their  knowledge  or  concurrence 
at  the  time  of  Its  execution,  and  without  a  knowl- 
edge of  the  motives  which  Influenced  the  assignor; 

Wheat.      10,  11,  11. 
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«r  wu  not  aftenrards  aaaented  to  by  then,  aoder 
■one  engaganent,  express  or  Implied,  to  supreia 
or  forbear  the  prosecutloii. 

Brooks  v.  Marbnry,  (78,  63)    423,  425 

2.  An  assignment  for  the  benefit  of  preferred 
creditors  is  valid,  although  their  assent  la  not  tdven 
at  the  time  of  its  execution.  If  the;  snbsequentir 
assent  In  terms,  or  bj  actually  recdvlng  the  ben- 
efit of  It. 

Id.  (96)  428 

8.  It  Is  no  objection  to  sncb  an  assignment  that 
It  defeats  all  ouier  creditors  of  ttieir  legal  reme- 
dies, even  If  amounting  to  a  majority  In  number 
and  value,  unless  there  be  some  express  provision 
of  a  bankrupt  law  to  Invalidate  the  deed. 

Id.  (08)  428 

4.  Quere,  Bow  far,  and  .under  what  circum- 
stances, the  posaessioD  of  the  property  assigned  to 
trustees  for  ttae  benefit  of  creditors,  continuing  in 
the  grantor,  will  invalidate  the  assignment 

Id.  (81)  424 

B.  Note  collecting  the  cases  npon  the  subject  of 
voluntary  assignments  for  the  benefit  of  creditors. 
Id.    Note  1,  (99)  428 

0.  Qanre,  How  tar  contingent  and  reversionary 
Interests  of  the  wife  may  be  assigned  by  the  hus- 

iNUld. 

Cfissel  V.  Carroll,         (131,  ISl)    4S7.  441 

7.  It  aeems,  that  an  aaalgnnent,  by  uie  hoaband, 
of  a  Mit  actually  and  preaently  due  and  payable 
to  the  vUe,  denated,  In  equity,  tbe  title  to  the 
wife. 

Id.  (lb.)    437.  441 

ATTACHMENT— 10. 
See  Admiralty.  87,  89,  40.  41,  42,  48.  44,  4S. 

AWARI>— 11. 

1.  An  award  most  declQe  tbe  whole  matter  sub- 
mitted to  tbe  arbitrators ;  It  mast  not  extend  to 
any  matter  not  comprehended  In  the  submission ; 
and  It  must  be  certain,  final,  and  conclusive  of  the 
whole  matter  referred. 

Camochan  v.  Christie.  (446)  516 

2.  Where  the  arbitrators  are  determined  that  tbe 
plaintiffs  should  be  entitled  to  a  credit  of  a  certain 
sum  on  account  of  sales  of  land  to  the  defendant, 

Srovlded  "they  sball  grant,  or  cause  to  be  granted, 
>  the  said  W.  C.  (tbe  defendant)  a  dear,  unencum- 
bered, and  satlBfactorv  title"  to  the  lands,  without 
tlmltli^:  any  time  witnln  wblcb  the  title  should  be 
made :  Held,  that  the  award  was  void,  as  not  being 
final  and  eondoalTe. 

Id.  (466)  621 

8.  A  court  of  equity  either  enforces  an  award  as 
It  Is  made,  or  sets  It  aside  If  In  any  respect  defect- 
Ire  ;  bat  It  la  contrary  to  its  practice  to  confirm  the 
award  ao  far  aa  It  eztoida,  and  to  anpply  omissions 
by  decree  of  the  court. 

Id.  <Ib.)  521 

See  Pleading,  8.  9. 


BILLS  OF  BXCHANOB  AND  PROHtBSORT 
NOTES— 9. 

1.  In  a  decIaratloD  npon  a  promissory  note,  the 
omission  of  the  place  where  It  Is  payable  Is  fatal. 

Sebree  v.  Dorr,      (658,  661,  562)    160,  161 

2.  By  tbe  custom  of  ttae  banks  In  the  District  of 
Columbia,  payment  of  a  promlsaory  note  Is  to  be 
demanded  on  the  fourth  day  after  the  time  limited 
fer  tbe  payment  thereof,  la  order  to  charge  the  In- 
dorser,  contrary  to  the  general  law  merchant, 
which  requires  a  demand  on  the  third  day. 

Renner  t.  Bank  of  Columbia,  (681-584)  166 
8.  Evidence  of  such  a  load  custom  Is  admissible. 
In  order  to  ascertain  the  understanding  of  the 
parties,  with  respect  to  their  eoBtraeta  made  with 
r^erenee  to  it 

Id.  (S87)  167 

4.  Cases  In  which  eTldenee  of  commercial  usage 
la  admissible,  In  order  to  ascertain  the  meaning  of 
contracts. 

Id.  (688)  167 

6.  The  declaration  agalnat  the  Indorser,  in  such 
a  case,  must  lay  the  demand  on  the  fourth,  and  not 
on  tbe  third  day. 

Id.  (604)  169 

6.  Qunre,  Whether  a  declaration.  In  such  a  case, 
not  averring  tbe  local  naage,  would  be  good  npon 
demurrer. 

Id.  (lb.)  169 

O  li.  ed. 


7.  Secondary  evidence  of  the  contents  of  a  lost 
note  la  admlsalble,  whoever  It  appears  tiiat  the 
original  la  deatroyed,  or  loat  by  accident,  without 
any  fault  of  the  partr. 

Id.  (606)  169 

8.  In  the  case  of  a  lost  note,  it  la  not  necessary 
that  Its  contenta  ahonid  be  proved  by  a  notarial 
copy.  All  that  la  required  la,  that  It  should  be  the 
best  evidence  the  party  has  It  In  hla  power  to  pro- 
dace. 

Id.  (607)  170 

9.  To  admit  secondary  evidence  of  a  lost  note.  It 
Is  not  necessary  that  there  ahould  be  a  special 
count  In  the  declaration  upon  a  lost  note. 

Id.  (lb.)  170 

10.  Where  the  maker  of  the  note  has  removed 
Into  another  state,  or  another  Jurisdiction,  subse- 
quent to  tbe  making  of  the  note,  a  personal  de- 
mand upon  him  Is  not  necessary  to  charge  tbe  In- 
dorser. bnt  It  la  snlllcient  to  present  the  note  at  the 
former  place  (tf  reeldenee  of  the  siaker. 

iPOrader  t.  Bank  of  Waahlngton. 

(698)  170 

BILLS  OF  EXCHANGE  AND  PBOHIMOaZ 

NOTES— 11. 

1.  It  aeema, '  that,  as  against  the  maker  of  a 
promissory  note,  or  agalnat  the  acceptor  of  a  bill  of 
exchange,  payable  at  a  particular  place,  do  aver- 
ment In  the  declaration,  or  proof  at  tbe  trial,  of  a 
demand  of  payment  ai  tbe  place  designated,  la 
neeeasary. 

imited  State!  Bank  ▼.  Smith, 

(171,  174)    448,  444 

2.  Bn^  aa  agalnit  Qie  Indoraer  of  a  hill  or  note, 
such  an  averment  and  pcoof  Is,  In  general,  neeea- 
sary. 

Id.  (175)  444 

8.  Where  the  bill  or  note  la  made  payable  at  a 
particular  hank,  and  tbe  bank  Itself  is  tfae  holder, 
such  averment  and  proof  may  be  dispensed  with ; 
and  all  that  la  necessary  Is,  for  t3ie  Imuk  to  ex- 
amine the  amount  of  tne  maker  with  them,  in 
order  to  ascertain  whether  he  haa  any  (unds  In 
tbeir  hands. ' 

Id.  (176)  44B 

4.  Proof  neceisax7  to  sanMnrt  an  action  against 
the  Indorser  of  a  bill  or  note. 

Id.  (180)  446 

6.  No  precise  form  of  notice  to  the  Indorser  of  a 
promissory  note  la  necessary ;  and  it  Is  not  neces- 
sary to  state,  In  the  notice,  who  is  the  holder ;  nor 
will  a  mistake  as  to  the  date  of  tbe  note  vitiate  tiie 
notice,  if  it  conveys  to  the  party  a  so&lclent 
knowledge  of  the  particular  notia  which  has  been 
dishonored. 

MUla      nie  Bank  of  tfie  United  States, 
Id.  (481)  612 

6.  It  is  not  necessary  that  the  notice  should  con- 
tain a  formal  allegation  that  it  was  demanded  at 
the  place  where  payable.  It  la  aufllclent  that  It 
statea  the  fact  of  non-payment  of  the  noto,  and 
that  the  bolder  looka  to  the  Indoraer  for  Indemnity. 

Id.  (437)  514 

7.  By  the  general  law.  demand  of  payment  of  a 
bill  or  note  muat  be  made  on  tbe  third  day  of 
grace :  but,  where  a  note  is  made  for  the  purpose 
of  being  negotiated  at  a  hank,  wbose  custom  Is  to 
demand  payment  and  give  notice  on  tbe  fourth 
day,  that  custom  forms  a  part  of  the  law  of  the 
contract ;  and  It  Is  not  necessary  that  a  neraonal 
knowledge  of  the  usage  should  be  broD^t  home 
to  the  indorser  for  that  purpose. 

Id.  ('438)  514 

8.  The  general  rule  of  law,  requiring  proof  of  the 
title  of  the  holders  of  a  note,  may  be  modified  by  a 
rule  of  court,  dispensing  with  proof  of  the  execu- 
tion of  tbe  note,  unless  the  party  shall  annex  to 
his  plea  an  aflldavlt  that  the  note  was  not  executed 
by  him. 

2d.  (489)  B14 

BILLS  OF  BXCHANGE  AND  PBOKI8SOBT 
NOTES— 12. 

t.  An  unconditional  promise,  by  the  Indorser  of 
a  bill  or  note,  to  pay  It,  or  the  acknowledgment 
of  hie  liability,  after  knowledge  of  his  discharge 
from  his  respooslblllty  by  the  laches  of  the  bolder. 
Is  an  implied  waiver  of  due  notice  of  a  demand 
from  the  drawee,  acceptor,  or  maker. 

Thornton  v.  Wynn,      (183,  187)    504.  606 

2.  A  mere  agreement  by  the  holder  of  a  bill  with 
the  drawer  for  delay,  witboat  any  consideration 
for  it,  and  without  any  commnnleatlon  with,  or 
assent  of  the  indorser,  will  not  discharge  the  latter, 
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after  be  has  been  fixed  In  hta  reipoDslblli^  b7  tbe 
refnuJ  of  ttae  drawee,  and  due  notice  to  bmwif. 

M'Lemore  t.  Powell,  (S54.  BSS)  728 

8.  Wberever  ttae  governmeot  of  tbe  United  Statea, 
throngb  Its  lawfully  autborlzed  asents,  becomes  the 
holder  of  a  bill  of  exchange,  It  Is  bound  to  use  the 
same  diligence,  la  order  to  charge  tbe  indorser,  as 
In  a  transaction  between  privau  Indlvidoala. 

muted  Btatea  t.  Barker,  (S58)  728 

4.  Where  the  United  States  w«re  the  holders  of 
certain  bills  of  exebanse,  and  their  agent  In  New 
York  was  directed,  br  a  letter  from  the  secretary  of 
the  Treaaa^,  dated  Washington,  EMconber  7tb. 
1814,  to  glVe  notice  of  non-acceptance  to  tbe 
drawer  and  indorsers,  residing  In  new  York,  and 
notice  was  s^ren  to  tbe  Indorser  on  tbe  12th  of  the 
same  mont^  tbe  mall  which  left  tbe  8tb  baring 
arrived  at  New  York  at  SB  minutes  past  10  o'clock, 
a.  M.,  on  tbe  10th:  Held,  that  the  Indorser  was 
dlseharged  by  the  negligence  of-  the  holdera. 

fd.     '         —  —  (ji^j  728 

8.  So,  also,  where  tbe  United  States  were  tbe 
holders  of  otber  bills,  and  tbeir  agent  In  New  York 
was  directed,  by  a  letter  from  the  Secretary  of  the 
Treasnry,  dated^Washlngton,  Hay  8tb.  1816,  to  glre 
notice  of  non-paymoit  to  tbe  drawer  and  indorsers 
residing  In  New  York,  and  notice  was  irtren  to  the 
Indorser  on  Uie  12th  of  the  same  month,  tbe  mall 
which  left  Washington  on  the  8th  haTing  reached 
New  Yort  early  on  ttae  morning  of  the  lltb  Held, 
that  tbe  Indorser  was  discharged  by  tbe  negligence 
of  ttie  holders. 

Id.  (lb.)  728 


GAFTOBS— 10. 

Bee  Prlie,  1,  S. 

CASES  COMHBNTBD  ON.  AND  CONriRHBD  OR 
OTBBRULa:i>— 11. 

I.  The  Zionla,  1  Dods.  Bep.  210.  Right  of  seanA 
In  tlme.of  peace.    Damages  for  Illegal  selsure. 

rAie  Iforlaona  Flora,  (55)  418 

Z.  Smith  T.  Bank  of  Scotland,  1  Dow'a  Part.  Bep. 
284.   Prand  and  concealment  In  contracts. 
EtUng  T.  Bank  of  United  States. 

(68,  69)  421 

8.  Hamilton  t.  Bcissell,  1  Cranch's  Rep.  810. 
PossesBlon  accompanying  a  deed  of  coaveyance. 

Brooks      Karbury,  <81,  82)  424 

4.  Hlldreth  v.  Sands.  2  Johns.  Cb.  'Bep.  85. 
Frandulent  deed. 

Brooks  T.  Uarbory.  (90.91)  426 

6.  Huguenln  t.  Basely,  14  Tes.  278.  Deed  ob- 
tained by  Imposition  and  fraud. 

Brooks  T.  Marbury,  (02,  03)  427 

6.  Lamb  r.  Mllnes,  5  Ves.  617 :  HItford  v.  Mtt- 
ford,  9  Ves.  87;  Hornby  Lee,  2  Madd.  Rep.  16. 
Asflsmment  by  tht>  tauaSand  of  cbose  In  action  be- 
longing to  the  wife. 

Caesell  v.  Carroll,  (162)  442 

7.  Cort  T.  Blrkbeck.  Dongl.  208.  Demurrer  to 
erldenee. 

United  States  Bsnk  v.  Smith,      (178)  443 

8.  Bowe  T.  YooDff.  2  Brod.  &  Bineh.  166.  Aver- 
ment of  demand  of  payment  of  a  dIH  or  note  at 
the  placp  designated. 

United  BUtes  Bank  t.  Smith.     (174)  444 

9.  Saunderson  t.  Judge,  2  H.  Bl.  609.  Arerment 
and  proof  of  demand  of  payment  at  the  place  desla- 
nated  dispensed  with,  wbere  a  bill  or  note  Is  made 
payable  at  a  bank,  and  tbe  bank  Is  tbe  holder. 

United  States  Bank  t.  Smith,    (176)  445 

10.  United  States  t.  Klrkpatrlck,  9  Wheat  Bep. 
720.'  Discbarge  of  surety  by  laches. 

The  United  Statea  T.  Vansandt,   (187)  449 

II.  Sexton  T.  Wheaton,  8  Wheat  Bep.  242.  A 
voluntary  deed  fraudulent  as  to  antecedent  erad- 
Itors. 

HInde  V.  Longworth.  (211)  467 

12.  Falkney  v.  Reynous,  4  Burr.  Bep.  2069 ; 
Petrle  t.  Hannay,  8  Term.  Rep.  418;  Parmer 
Russell,  1  Bos.  i  Pull.  296 ;  Steers      Laishley.  6 
Term.  Rep.  01.    llleKallty  of  contract. 

Armstrong  v.  Toler, 

(272.  273,  274,  276)    472,  478 

13.  Hunter  v.  Brltta,  8  Campb.  N.  P.  B^  455. 
Action  for  mesne  profits. 

Chirac      Relnlcker,  (298)  478 

14.  Gibson  T.  Hunter,  2  H.  Bl.  Bap.  187.  De- 
murrer to  evidence. 

Fowls  T.  Common  Council  of  Alexandria, 

(822)  486 

T«4 


16.  Bafofs  ease,  7  Bdv.  IV.  30.  Grant  to  tm 
alien. 

Govemeur'a  Heirs  v.  Robertson,  (852)  40S 

16.  Murrsy  t.  Baker,  8  Wheat  Rep.  641.  Ef- 
fect of  the  terms  "beyond  seas,"  In  tbe  savlnff 
clause  of  a  statute  of  llmltatloaa. 

Shelby  v.  Guy.  (366)  40« 

17.  Brent  Chapman,  6  Cranch's  Rep.  368. 
Statute  of  UmitatlonB  of  nrglnla  as  to  servile- 
property. 

Id.  (371)  497 

18.  Polk's  Lessee  V.  WcndeU,  9  Cranch^s  Bep.  S7 ; 
6  Wheat.  Bep.  298.  Validity  of  a  grant,  bow  far  It 

may  be  rrntested  at  law. 

Patterson  v.  Wlnq,  (882)  500 

19.  Ueurlques  Tbe  Dutch  W.  I.  Company,  2 
Lord  Ravm.  1535.  Evidence  of  the  existence  of  a 
corporation. 

Tbe  United  States  v.  Amedy.      (409)  506 

20.  The  King  v.  Olllson,  1  Taunt  Rep.  95 :  3 
Leacb,  1007.  Proof  of  Insoranee  on  an  indictment 
for  setting  fire  to  a  bouse  with  Intent  to  defraud 
the  underwriters. 

Id.  (411)  607 

21.  Tbe  Klnir  V.  Harrison,  1  I^acb,  180;  2  Bast's 
Pi.  Cr.  927,  988.  Word  person,  whether  It  extends 
to  corporations. 

Id.  (412)  607 

22.  Benner  r.  The  Bank  of  Columbia,  9  Wheat 
Bep.  582.  Usage  as  to  demanding  payment  of  note^ 
and  giving  notice  on  fourth  day  of  inrace. 

ums  V.  Tbe  Bank  of  tbe  United  States, 

(438)  614 

28.  Leaper  V.  Tatton,  16  East's  Bep.  420.  Ae- 
knowledgment  of  a  debt,  when  sufficient  to  take  a 
case  out  of  the  statute  of  limitations. 

WetseU  V.  Bussard,  (311)  481 

24.  Swan  t.  Sowell,  8  Bamw.  A  Aid.  769. 

Id.  (811.  312)    481,  482 

26.  Coltman  t.  llaniL  8  Taont  Rep.  380. 
„    Id.  (318,  SIS)  482 

26.  Clemeatson  t.  Willlamt,  8  Cranch's  Bep.  T2. 

Id.  (814)  483 

CASES  COBCKBNTED  ON,  AND  CONFIRUBD  OB 
OVERRULED— 12. 

1.  Tbe  ApoIIon.  Tbe  Harianna  Flora.  9  Wheat 
Rep.  362.   Probable  cause  of  selsure. 

The  Palmyra,  (17)  586 

2.  Head  v.  The  Providence  Ins.  Co.  2  Crandi, 
127.    Powers  of  corporations  reated  by  statute. 

Bank  of  the  united  Statea  t.  Dandrldi^e 

(68,  98)    654.  664 
8.  Hlller  V.  NIeholls,  4  Wheat  Bep.  811.  Appel- 
late jurisdiction  of  this  court  from  the  Judgment  of 
tbe  highest  state  court.  In  eases  arising  under  the 
coustltutlon,  lawa  and  treaties  of  the  Unlont 

William  V.  NorrlB.  (124)  678 

4.  Osbom  V.  The  Bank  of  tbe  United  Statea.  9 
Wheat  Rep.  865.    Jurisdiction  of  tbe  courta  of  the 
Union  in  suits  brought  by  tbe  Postmaster-General. 
Postmaster-General  v.  Early,       (149)  582 

6.  The  King  v.  Inbabttanta  of  Netberseal,  4 
Term.  Bep.  258.  Conclusiveness  of  probate  of  wlila. 

Armstrong  v.  Lear,  (175)  5B1 

0.  Fowie  T.  The  Common  Council  of  Alexandria, 
11  Wheat  Rep.  820.   Demurrer  to  evidence. 

0>lnmbtan  Ins.  Co.  v.  CaHett,     (889)  867 

7.  Oliver  v.  The  Maryland  Ins.  Co.  7  (hanch, 
487.  DevlaUon. 

Id.  (890)  668 

8.  Fltzherbert  v.  Uather,  1  Term.  Bep.  12. 
Fraud,  or  concealment  to  avoid  tbe  policy. 

Oen.  Int.  Ins.  Co.  v.  Ruggles,      (416)  676 

9.  H'CuItoeh  V.  The  State  of  Maryland,  4  Wheat 
Rep.  316.    State  power  of  taxation. 

Brown  v.  State  of  Uaryland,      (449)  689 

10.  The  Emily  and  Caroline,  9  Wheat  Rep.  S81. 
The  Plattsburg,  10  Wheat.  Rep.  133.  Acts  con- 
stituting a  "fitting  out"  under  the  slave  trade  laws. 

'The  United  States  v.  Gooding,      (473)  607 

11.  Tbe  United  States  v.  Klrkpatrlck,  9  Wheat 
Rep.  720,  and  Tbe  United  States  v.  Vansandt  11 
Wheat.  Rep.  184.  Discbarge  a  surety  by  laches,  or 
varying  ttae  terms  of  tbe  contract 

United  States  v.  Nlcboll,  (609)  710 

12.  EogllBh  V.  Darley.  2  Bos.  A  Pull.  61.  Nat- 
wyn  V.  St.  Qulutln,  1  Bos.  A  Pull.  662.  Discharge 
of  Indorser  of  bill  by  laches  of  holder. 

U'Uemore  t.  Powell,   (566,  657)    72^  727 

CHANCERY— 8. 

1.  A  bill  In  aqnlty  brought  to  reacind  a  purchase 
made  nndsr  the  decree  of  this  court  In  Terrett  v. 

Wheat.  9,  10,  11,  11. 
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Tkjior,  B  Cranch,  48,  upon  tli«  groand  that  the 
title  to  the  property  waa  defeettre,  and  coold  not 
be  made  sood  by  the  Testry  and  other  peraona,  who 
wera  pariiea  to  the  former  ault.    BUI  dlsmlasad. 

Mason  7.  Hnncaster,  (446)  131 

2.  Where  the  mcrteage  deed  contained  a  defeas- 
«nce  that  the  morteBfceor  should  pay  the  debt,  ac- 
cording to  the  condition  of  a  bond  recited  In  the 
deed  by  which  It  waa  payable  on  a  day  already 
past,  at  the  time  of  the  ezecotlon  of  the  deed; 
Held,  that  this  circumstance  did  not  avoid  the 
mortgage  deed  In  equity,  where  It  was  to  be  con- 
sidered aa  a  conveyance,  absolate  at  law,  but  In- 
tended as  a  security  merely,  and  to  be  treated  In 
the  same  manner  as  an  ordloair  mortgage. 

Hughes  T.  Edwards,     (489,  493)    142,  143 

8.  A  court  of  equity  looks  to  the  sut>stantlal  ob- 

Iect  of  the  conveyance,  and  will  consider  an  abso- 
ate  deed  aa  a  mortgage,  wherever  It  la  shown  to 
have  been  intended  merely  aa  a  security  for  the 
payment  of  a  debt. 

Id.  (496)  144 

4.  Id  the  caae  either  of  a  legal  or  equitable  mort- 

Sage,  the  mortgagee  may  pursue  his  legal  remedy 
y  ejectment,  ana  at  the  aame  time,  file  bla  bill  to 
foreclose  the  eqnlty  of  redemption. 

Id.  (494)  148 

6.  A  mortgageor  cannot  redeem  after  a  lapse  of 
twenty  years,  after  forfeiture  and  iwssesslon  by 
the  mortgagee  (which  period  has  been  adopted  In 
«qnlty  by  analogy  to  the  statute  of  limitations),  no 
Interest  having  been  paid  In  the  meantime,  and 
no  clrcamataDceB  appearing  to  aecooat  for  the 
neglect. 

Id.  (497)  144 

6.  Where  the  mortgagee  brings  his  bill  of  fore- 
closure, the  mortgage  will,  after  the  same  length 
of  time,  be  presumed  to  have  been  discharged,  un- 
less circumstances  can  be  shown  to  repel  the  pre- 
sumption, as,  payment  of  Interest,  a  promise  to 
pay,  an  acknowledgment  by  the  mortgageor  that 
the  mortgage  la  atUI  aubslatlng,  and  the  like. 

Id.  (497,  498)  144 

7.  A  bons  fldel  purchaser  under  the  mortgageor, 
with  actual  notice  of  the  mortgageor,  or  construc- 
tive notice  by  means  of  a  registry,  can  only  protect 
himself,  by  the  lapse  of  time,  or  other  equity,  under 
tiie  same  circumstances  which  would  afford  a  pro- 
tection to  the  mortgageor. 

Id.  (499)  146 

8.  Such  a  purchaser  is  not  entitled  to  have  the 
Talne  of  the  improvements  made  by  him  deducted 
from  the  proceeds  of  the  sale  of  the  mortgaged 
premlaes. 

Id.  .  (600)  146 

9.  Practice  of  courts  of  eqnlty  on  judicial  sales. 

The  Monte  Allegre,       (616,  649)    174,  182 

10.  In  all  cases  of  concurrent  Jurisdiction,  the 
court  which  first  has  poaaeaslon  of  the  subject, 
■Duat  determine  It  concluslrely. 

Smith  V.  M'lver,  (532)  152 

11.  Although  courts  of  equity  have  concurrent 
Jurisdiction  with  courts  of  Taw,  In  all  matters  of 
frand.  yet,  where  the  cause  has  already  been  tried 
and  determined  by  a  court  of  law,  a  court  of  equity 
cannot  take  cognizance  of  it  unless  there  be  the 
addition  of  some  equitable  circumstance  to  give 
jurisdiction. 

Id.  (684)  163 

12.  In  such  a  case,  aome  defect  or  testimony,  or 
other  disability,  which  a  court  of  law  cannot  re- 
move, must  be  shown,  aa  s  ground  for  resorting  to 
a  court  of  equity. 

Id.  .  (lb.)  153 

18.  In  general,  the  anawer  trf  one  defendant  In 
«qulty,  cannot  be  read  in  evidence  against  another. 
But  where  one  defendant  succeeds  to  another,  so 
that  the  right  of  one  devolrea  on  the  other,  and 
they  become  privlea  in  estate,  the  rule  does  not 
apply, 

Osbom  T.  Bonk  of  the  United  States. 

(738)  204 

14.  Where  the  defendant  is  restrained  by  an  In- 
Janctlon,  from  using  money  In  his  poaaessfon,  in- 
terest will  not  be  decreed  against  him. 

Id.  (837)  227 

15.  An  Injunction  will  be  granted  to  prevent  the 
franchise  of  a  corporation  from  being  destroyed, 
as  well  as  to  restrain  a  party  from  violating  It,  by 
attempting  to  participate  In  Its  ezcluslve  privi- 
leges. 

Id.  (838)  228 

16.  In  general,  an  Injunction  will  not  be  allowed, 
nor  a  decree  rendered,  against  an  agent,  where  the 
principal  Is  not  made  a  party  to  the  ault.  But  If 
-xbe  principal  be  not  hlmaeU  subject  to  the  Jnrls- 
-a  Ii.  ed. 


diction  of  the  court  (aa  In  the  case  of  a  sorerelgn 
state),  the  rule  may  be  dispenaed  with. 

Id.  (842)  229 

17.  A  court  of  equity  will  Interpose  by  inlunc- 
tlon,  to  prevent  the  transfer  of  a  speclQc  thing, 
which.  If  transferred,  will  be  Irretrievably  lost  to 
the  owner,  auch  aa  negotiable  securities  and  stock. 

Id.  •  (84S)  229 

CHANCEHY— 10. 

'1.  Although  bills  of  review  are  not  strictly  with- 
in the  statute  of  limitations,  yet  courts  of  equity 
will  adopt  the  analogy  of  the  statute  in  prescrib- 
ing the  time  within  which  they  shall  be  brought. 

Thomas  V.  Harvle.  (146,  149)  287.  288 
2.  Appeals  in  equity  causes  being  limited  by  the 
Judiciary  acts  of  1789.  c.  20,  s.  22,  and  of  18U3,  c. 
363  (zclil.),  s.  2,  to  Ave  years  after  decree, 
the  same  period  ot  limitation  u  applied  to  bills  of 
review. 

Id.  (160)  2S8 

8.  QuBre,  Whether  a  bill  of  ravlew,  founded  upon 
matter  discovered  since  the  decree.  Is  also  barred 
by  the  lapse  of  five  years. 

Id.  (161)  289 

4.  It  is  In  the  discretion  of  the  court,  to  grant 
leave  to  file  a  bill  of  review  for  tiiat  cause. 

Id.  (lb.)  289 

5.  Although  the  Btatutea  of  limitation  do  not  ez- 
pressly  app^  to  courts  of  equity,  yet  the  i>eriod 
which  takes  away  a  right  of  entry,  or  an  eject- 
ment. Is  held  by  an  anaiogr  to  bar  relief  in  equity, 
even  where  the  period  of  limitation  for  a  writ  of 
right,  or  other  real  action,  has  no*',  ezplred. 

Elmendorf  v.  Taylor,    (152,  ;Q8)    289,  294 

6.  The  rule  which  requires  all  the  parties  In  In- 
terest to  be  brought  before  the  court,  does  not  af- 
fect the  Jurisdiction,  but  Is  subject  to  the  jurisdic- 
tion of  toe  court,  and  may  be  modified  according 
to  clrcumstancea. 

Id.  (166)  294 

7.  The  Joinder  of  Improper  parties,  as  citizens  of 
the  aame  state,  etc..  will  not  affect  the  jurisdiction 
of  the  circuit  courts  In  equity,  as  between  the  par- 
ties who  are  properly  before  the  court.  If  a  decree 
may  be  pronounced  as  between  the  parties  who  are 
dtuoie  of  the  aame  state. 

Cameal  v.  Banks,      (181,  188)    297,  299 

8.  A  decree  must  be  sustained  by  the  allegatlona 
of  the  parties,  aa  well  as  by  the  proofs  in  the  cause, 
and  cannot  be  founded  upon  a  fact  not  put  In  Issue 
by  the  pleadings. 

Id.  (lb.)  290 

9.  In  the  courts  of  the  United  States,  wherever 
the  case  may  be  completely  decided  aa  between  the 
litigant  parties,  an  interest  existing  In  some  other 
person,  whom  the  process  of  the  court  cannot 
reach,  as  If  such  a  party  be  a  realdent  of  another 
state,  will  not  prevent  a  decree  upon  the  merits. 

Elmendorf  v.  Taylor,  (167)  294 

10.  BUI  to  reacind  a  contract  for  the  ezchange  of 
landa  dismlaaed  under  the  special  dreunataneei  of 
the  case. 

Carueal  r.  Banks,  (181)  297 

11.  A  certificated  bankrupt  or  Inaolvent,  against 
whom  no  relief  can  be  bad.  la  not  a  neceasary  par- 
ty :  but  be  cannot  be  examined  as  a  witness  in  the 
cause,  until  an  order  haa  been  obtained  upon  mo- 
tion for  that  purpose. 

De  WoH  T.  Johnson,  (884)  847 

CHANCBBT— 11. 

1.  The  general  rule,  that  notice  to  a  tmatee,  or 
an  agent,  w  notice  to  the  cestui  goe  trust,  or  to  the 

f rinctpal,  doea  not  extend  to  the  caae  of  an  assignee 
n  a  deed  of  trust  for  the  benefit  ot  creditors,  made 
without  their  knowledge  or  aaaent  at  the  time  of 
Ita  execution.  In  such  a  case  the  assignee  is  the 
trustee  of  the  assignor,  and  not  of  the  creditors; 
and  notice  to  the  assignee  of  the  Intent  of  the  as- 
signor to  avoid  by  the  conveyance  a  prosecution 
for  felony,  or  any  other  Intent  contrary  to  the  gen- 
eral policy  of  the  law,  will  not  avoid  toe  deed  as  to 
the  creditors. 

Brooks  T.  Marbury.         (78,  87)    428,  426 

2.  There  must  be  sufflclent  equity  apparent  on 
the  face  of  the  Mil  to  warrant  tne  court  in  grant- 
ing the  relief  prayed ;  and  the  material  facts  on 
which  the  plaintiff  relies  must  be  so  distinctly  al- 
leged aa  to  put  them  In  Issue. 

Harding  v.  Handy,      (108,  119)    429,  484 

3.  A  court  of  equity  haa  Jnrladlctlon  of  a  suit 
brought  by  heirs  at  law  to  set  aside  a  conveyance 
of  lands  obtained  from  their  ancestor  by  undue  In- 
fluence, he  being  so  Inflrm,  in  body  and  mind,  from 
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old  am,  and  other  eIrcamitaDcea,  aa  to  bo  liable  to 
Impontioo,  altlionsh  hla  weakuaa  doea  not  amount 
to  Inaanlt?. 

Hardlnc      Handy.  (12B)  436 

4.  Tbe  same  Jorladlctlon  mar  be  exereleed  where 
one  of  the  hein  at  law  hai,  with  the  conaent  of  the 
others,  taken  aach  a  deed,  upon  an  agreement  to 
consider  It  as  a  tmst  for  tbe  maintenance  of  tbe 

Erantor,  and,  after  hla  death,  for  the  benefit  of  bis 
elra,  and  tba  grantee  rafOaea  to  perform  the  trust. 

Id.  (lb.)  48D 

0.  Under  what  etrcnmstanees  aoch  a  coDreyance 
mar  be  allowed  to  itand  as  weurltr  for  actnal  ad- 
vaneca  uid  chaigM^  and  aat  aalde  for  all  other  par- 
poaea. 

Id.  (136)  486 

6.  In  Bodi  a  eaae»  not  dapODdlns  on  the  abaolnte 
Inaanltr  of  tho  graDtnr  at  tbo  tuM  oC  ezecating 
the  conTCTanoBi  the  court  may  determine  tbe 
qneatlon  «  avmtr  wlthent  dlreetbit  an  laaae. 

Id.  (126)  486 

7.  The  verdict  of  a  Jorr  aa  to  tbe  aanlty  of  the 
grantor  at  the  time  of  ezecntlDg  such  a  cooTey- 
ance,  would  not  be  conclnalre,  the  court  belns 
competent  to  determine  for  Itaelf  the  <ivpn*  of 
weakneu,  or  of  Imposition,  which  will  Induce  It  to 
Bet  aalde  the  Instrament. 

Id.  (lb.)  4S0 

8.  Exceptions  to  tbe  report  of  a  master  ere  to  be 
regarded  bj  the  court  0017  so  far  as  they  are  sup- 
ported br  the  special  statements  of  the  master,  or 
117  a  distinct  reference  to  the  partlealar  portions  of 
testimony  on  which  the  party  ezcepnog  reliea. 
The  court  does  not  inrestlgate  the  Itcma  of  an  ac- 
count nor  review  tbe  whole  masi  of  testimony 
taken  before  the  master. 

Id.  (126)  486 

9.  Rule  of  practice  on  exeeptlona  to  the  master'a 
report. 

Id.  (127)  486 

10.  Testimony  of  the  parties,  bow  tar  admlssfUe 
la  meeODotlng  before  tbe  maater. 

Id.  (lb.)  486 

11.  In  a  rait  In  equity  bronght  to  helra  at  law 
to  aet  aride  a  eouTeyance  obtained  from  their  an- 
eeator  by  fraud  and  Impoaltlon,  a  llnal  decree  for 
the  sale  of  the  property  cannot  be  pronounced 
aDtn  an  tbe  helra  are  bronght  before  tiie  court 
u  partiM,  If  they  are  within  the  Jorlsdlctton. 

Id.  (182)  487 

12.  If  all  tbe  helra  cannot  be  broogbt  before  the 
court,  the  undivided  interest  of  tnoae  who  are 
oude  parties  mar  be  sold. 

Id.  (188)  487 

18.  In  general,  all  encumbrancers  must  be  made 
parties  to  a  bill  of  foreclosure ;  yet,  where  a  decree 
of  foreclosure  and  sale  waa  made  and  executed  at 
the  suit  of  a  subsequent  mortgagee,  and  with  tbe 
consent  of  tbe  mortgagetir.  It  not  appearing  to  tbe 
court  that  there  was  any  prior  encumbrance,  the 
proceedings  will  not  be  set  aside  upon  the  applica- 
tion of  the  mortgageor,  in  order  to  let  in  tbe  prior 
mortgagee,  who  ought  regularly  to  hare  Men 
made  a  party,  unless  It  be  necessary  to  prerent  Ir^ 
remediable  mischief, 

Flnley  r.  Bank  of  the  United  States, 

(304)  480 

14.  Quar^  Whether  eneb  a  practice  be  admissi- 
ble In  any  case. 

Id.  (lb.)  480 

IB.  But,  In  such  a  case,  tbe  prior  eocumbrancers 
are  not  bound  by  the  decree  in  a  suit  to  which  they 
are  not  parties,  and  the  pnrchaaers  under  tbe  aale 
take  mbjeet  to  the  prior  Hens. 

Id.  (lb.)  480 

16.  In  general,  the  ralldlty  of  patent  of  lands 
ean  be  Impeached,  for  caueea  anterior  to  its  being 
lesoe^  In  a  court  of  equity  only.  But  where  tbe 
grant  la  absolutely  roid.  as  being  Issued  without 
authority,  or  agafnat  the  posltlre  problbltlons  of 
statute.  Its  ralldlty  may  be  contested  at  law. 

Patterson  r.  Whin,  (880,  862)  500 

17.  Practice  of  a  court  of  equity  as  to  an  award. 
Tbe  court  either  enforces  the  award  as  made,  or 
sets  it  aside  If  In  any  respect  defective ;  but  It  Is 
not  Its  practice  to  eondrm  the  award  so  for  as  It 
extends,  and  to  mi^ly  omlariona  hj  decree  ot  the 
court.  _ 

Camochan  T.  Christie.  (486)  52t 

18.  Where  a  bill  is  filed  to  set  aside  an  agree- 
ment or  conreyance,  the  «>Dreyaoce  canoot  be  en- 
tabllabed  wttbont  a  eroM  bill  fiiM  by  the  defend- 
ant: 

Id.  <Ib.)  621 
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CHANCBBT— 12. 

1.  Where  an  equity  cause  may  be  finally  decided 
aa  between  tbe  parties  litigant,  without  bringing 
others  before  the  court,  who  would,  generally 
speaking,  be  necessary  parties,  such  parties  may 
be  dispensed  nlth  In  the  Circolt  Court,  If  its 
process  cannot  reach  them,  or  U  th^  are  citizens 
of  another  state. 

Uallow  V.  HlDde,  (193)  Sfl» 

2.  But  If  tbe  rights  of  those  not  before  the  eoort 
are  Inseparably  connected  witb  the  claim  of  the 
parties  litigant,  so  that  a  final  decision  cannot  be 
made  between  them  without  affecting  the  rlsbts  of 
tbe  absent  parties,  the  pecnMar  constitution  of  tbe 
Circuit  Court  forms  no  ground  for  dispensing  wltb 
aucb  parties. 

Id.  (lb.)  S9» 

8.  But  the  court  may,  In  Its  dlflcretlon,  where 
the  purposes  of  Justice  require  It,  retain  jurisdic- 
tion of  the  cause  on  an  injunction  bill  as  between 
the  parties  regularly  before  It,  until  tbe  plalntlffa 
have  had  an  opportunity  of  litigating  their  con- 
troversv  with  the  other  parties  in  a  competent 
trlbuoal;  and  If  It  finally  appear  by  tbe  Judgmoit 
of  such  tribunal,  that  the  plaintiffs  are  equitably 
entitled  to  the  Interest  claimed  by  tbe  other  par- 
ties, may  proceed  to  a  final  decree  upon  the  merits. 

Id.  (lb.)  5e» 

4.  A  question  of  fsct  upon  a  bill  filed  to  set 
aside  the  sale  and  asslniment  of  a  land  warrant, 
upon  the  ground  that  It  waa  obtained  by  fraudu- 
lent misrepresentation,  and  taking  undue  advan- 
tage of  tbe  party's  Imbecility  of  body  and  mind. 

Conner  r.  Peatlier8t0B&  (1^)  6<*I 

5.  Evidoiee  deemed  loaaflleient,  and  bill  dla- 
mlssed. 

Id.  (lb.)  eox 

6.  Rule  of  equity,  that  where  land  is  sold  as  for 
a  certain  quantity,  a  court  of  equity  relieves  if 
the  quantity  be  defective,  only  applicable  to  con- 
tracts for  the  sate  of  land  In  a  settled  country, 
where  the  titles  are  complete,  tbe  boundaries  de- 
termined, and  the  real  quantity  known,  or  capablt- 
of  being  ascertained  by  tbe  vendor. 

Donlap  r.  Dunlap,      (575.  570)  ■  733.  73^ 

7.  Belief  In  equity  against  a  jadameDt  at  law. 
upon  certain  bonds  given  for  the  Indemnity  ot  tbe 
obligee,  as  Indorser  of  notes  drawn  by  tbe  obligor, 
the  consideration  having  failed. 

Scott  r.  Sbreeve,  (605)  744 

8.  The  assignee  of  such  bonds  takes  tbtm  sub- 
ject to  all  equitlea  ealatbig  between  tbe  orlglnaT 
parties. 

Id.  (608)  745 

See  Lei  Lod,  1. 

COLLBCTOB— 10. 
Bee  Admiralty.  14,  16. 

COLLBCTOR— 11. 
See  Construction  of  Statute. 

CONSTITUTIONAt.  t^W— «. 

1.  The  acts  of  the  leglalature  of  tbe  state  of  New 
York,  granting  to  Robert  R.  Livingston  and  Robert 
Fulton,  the  exclusive  navigation  of  all  the  waters 
within  tbe  Jurisdiction  of  that  state,  wltb  boats 
moved  by  Are  or  steam,  for  a  term  of  years,  are 
repugnant  to  that  clause  of  tbe  constitution  of  the 
United  States  which  authorizes  Congress  to  regu- 
late commerce  so  far  aa  the  said  acts  prohibit  ves- 
sels licensed,  according  to  the  laws  01  the  United 
States  for  carrying  on  the  coasting  trade,  from 
navigating  the  said  watera  by  moans  of  Sre  or 
steam. 

Gibbons  V.  Ogdeu,  (1.  186)    23,  67 

2.  Tbe  power  of  regulating  commerce,  extends 

to  the  regulation  of  navigation. 

Id.  (189)  ea 

3.  The  power  to  regulate  commerce  extends  to 
every  species  of  commercial  intercourse  between 
the  United  States  and  foreign  nations,  and  among 
the  several  states.  It  does  not  sto^  at  the  external 
boundary  of  a  state. 

Id.  (193)  69 

4.  The  power  to  regulate  commerce  Is  general, 
and  has  no  limitations,  but  such  aa  are  prescribed 
In  tbe  constitution  Itself. 

Id.  (ire)  70 

5.  The  power  to  regulate  commerce,  so  far  as  it 
extends.  Is  eicluslTely  rested  In  Congreaa,  and  no 
part  of  It  ean  be  exerelaed  by  a  state. 

Id.  (198)  70 

Wbeat.  9f  10»  11»  19. 
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8tat»  Inapection  laws,  bealth  laws,  aad  laws 
fl>r  regulatlDs  the  tnternal  commerce  of  a  state, 
and  tEoae  wnlch  respect  turnpike  roada,  terrlea, 
ete^  are  not  wltbln  the  power  srantfld  to  CoDste««. 
OtbDou  T.  Osden.  (208}  Tl 

7.  The  lawa  ot  New  York,  granting  to  R.  S.  L. 
and  B.  7.  the  executive  right  of  narlffating  the 
watera  of  that  atate  with  steamboate,  are  in  coiit- 
■Ion  with  the  acta  of  Congress  regulattog  the  coast- 
ing trade,  whldi,  being  made  In  pursuance  to  the 
coDstltntlon,  are  supreme,  and  the  state  laws  must 
yield  to  that  supremacy,  eien  though  enacted  In 
pnnoanee  of  powera  sicknowladged  to  remain  tat 
the  sUtea. 

Id.  (210)  73 

8.  A  license  under  the  acts  of  Congress,  for  reg- 
ulating the  coasting  trade,  gives  a  permission  to 
earn  on  that  trade,  and  is  not  merely  intended  to 
conrer  the  national  character. 

Id.  (212,  214)  74 

9.  The  power  of  regulating  commerce  extends  to 
navigation  carried  on  1^  Tesseis  exclusively  em- 
ployed In  transporting  passen^rs. 

Id.  (216.  216}    74,  76 

10.  The  power  of  regulating  commerce,  extends 
to  vessels  propelled  by  steam  or  Are.  aa  well  as  to 
those  navigated  by  the  Instmmentallty  of  wind 
and  sails. 

Id.  (219)  75 

11.  The  act  of  incorporation  of  the  bank  of  the 
tteited  States,  which  gives  the  circuit  coarts  of  the 
United  States  Jurisdiction  of  suits  by  and  against 
the  bank.  Is  warranted  by  the  8d  article  of  the  con- 
stitution, which  declares,  that  "the  Judicial  power 
shall  extend  to  all  eases,  in  law  and  equity,  arlslns 
under  this  constitution,  the  laws  of  the  United 
Statea,  and  treaties  made,  or  which  shall  be  made, 
under  their  authority." 

Osbom  V.  U.  S.  Bank.  (788)  204 

12.  The  circuit  courts  of  the  United  States  have 

{nrlsdictlon  of  a  bill  brought  by  the  Bank  of  the 
Fnlted  States,  tor  the  purpose  of  protecting  the 
bank  In  tbe  exercise  of  Its  franchises,  which  are 
threatened  to  be  invaded  under  the  constitutional 
laws  of  a  state  J  and,  as  tbe  state  Itself  cannot,  ac- 
cording  to  the  Xltfa  amendment  of  the  constitution, 
be  made  a  party  defendant  to  the  suit.  It  may  be 
maintained  agaust  the  oOeera  and  agents  ox  the 
state,  who  are  entrosted  with  the  execution  of 
•ueh  laws. 

Id.  (lb.)  204 

18.  A  state  cannot  tax  the  Bank  of  the  United 
Btatea ;  and  any  attempt,  on  tbe  part  of  Its  agents 
and  oOlcera,  to  enforce  the  collection  of  such  tax 
against  the  property  of  tbe  bank,  may  be  restrained 
by  Injunction  ama  tbe  Circuit  ConrL 

Id.  (lb.)  204 


CONSTITUTIONAL  LAW— 10. 

1.  Congress  has,  by  the  constitution,  exclusive 
authority  to  regulate  the  proceedings  in  tbe  courts 
of  the  united  States ;  ana  the  states  have  no  au- 
thority to  control  those  proceedlnss,  except  so  far 
aa  tbe  state  process  acts  are  adopted  by  Congress, 
or  by  the  courts  of  tbe  United  Statea  under  tbe  an- 
ttionty  of  Congress. 

Weyman  v.  Southard,      (1,  21)    263,  257 

2.  The  proceedings  on  executions,  and  other  pro- 
cess,  In  the  courts  of  the  United  States,  In  stilts  at 
common  law.  are  to  be  the  same  In  each  state,  re- 

Sectlvely,  as  were  used  In  tbe  Supreme  Court  of 
e  state  In  September,  1789,  subject  to  such  altera- 
tions and  additions  as  the  said  courts  of  tbe  United 
States  may  make,  or  as  the  Supreme  Court  of  the 
United  States  shall  prescribe  by  rule  to  tbe  other 
courts. 

Id.  (lb.)    253,  257 

8.  A  State  law  regulating  executions,  enacted 
subsequent  to  September,  1789,  Is  not  applicable 
to  executions  IbsuIue  on  Judgments  rendered  by  tbe 
courts  of  the  United  States,  unless  expressly  adopt- 
ed by  tbe  regnlationa  and  rules  of  those  courts. 

Id.  (lb.)    253,  257 

4.  The  34tb  section  of  the  Judiciary  act  of  1780, 
c.  20,  which  provides  "that  tbe  laws  of  the  several 
states,  except,"  etc..  '^hall  be  regarded  as  rules  of 
decision  in  trials  at  common  law.  In  the  courts  ot 
the  United  States,  in  cases  where  they  apply,"  does 
not  apply  to  the  process  and  practice  of  tbe  courts. 
It  la  a  mere  leglslatlTe  recognition  ot  tbe  princi- 
ples of  onlversaT  jurisprudence,  as  to  the  operation 
of  the  lex  loeL  * 

Id.  (34)  258 

•  Xi.  ed. 


6.  The  statutes  of  Kentucky  concerning  execu- 
tions, which  require  tbe  plalntltf  to  indorse  on  the 
execution  that  bank  notes  of  the  Bank  of  Ken> 
tucky,  or  notes  of  the  Bank  of  the  Commonwealth 
of  Kentucky,  will  be  received  In  paymoit.  and,  on. 
bis  refusal,  authorise  tbe  defendant  to  give  a  re- 
plevin bond  for  the  debt,  payable  in  two  years,  are- 
not  Applicable  to  executions  lasnlng  on  judgments- 
rendered  by  tbe  courts  -of  tbe  Imlted  States. 

Id.  (lb.)  26fr 

6.  The  esM  of  Palmer  v.  Allen,  7  Craneb,  660,. 
reviewed  and  reconciled  with  the  present  decision. 

Id.  (87)  261 

7.  The  provision  In  the  process  act  of  1792,  c 
187  (xxxtI.),  authorising  the  courts  of  the  Unlteck 
States  to  make  alterations  In  the  regulations  con* 
ceming  executions,  and  other  process  issuing  from- 
tbose  courts,  la  not  a  delegation  of  iegislatrve  au- 
thority, and  Is  conformable  to  the  constitution. 

Id.  (42)  262 

8.  Tbe  act  of  assembly  ot  Kentucky  ot  tbe  21st 
of  December,  1821,  which  prohibits  the  sale  of 

froperty  taken  under  executions  for  less  than 
hree-fourths  of  Its  appraised  valn&  without  the 
consent  of  tbe  owner,  does  not  apply  to  a  vendi- 
tioni exponas  issued  out  of  the  (Jlrenit  Court  fw- 
the  district  of  Kentucky. 

Bank  of  United  Statea  t.  Halstead, 

(51)  264 

9.  The  laws  of  tbe  United  States  authorise  the- 
courts  of  tbe  Union  so  to  alter  the  form  of  tbe  pro- 
cess of  execution  used  In  the  Supreme  Courts  of 
tbe  states  in  1789,  aa  to  subject  to  execution  lands 
and  other  propttty,  not  tbw  sabject  Iqr  tbe  state- 
laws  In  force  at  that  time. 

Id.  (lb.)  264 

10.  The  process  acta  of  1769  and  1792.  expressly 
extending  to  a  capias,  held  that  Congress  must  be- 
understood  as  having  adopted  that  process  as  one- 
that  was  to  issue  permanentlr  from  the  courts  of 
the  United  States,  whenever  It  was  In  oae  In  8ep- 
tember,  1789,  as  a  state  process. 

Bank  of  the  United  States  t.  Januair,  Note 
1,  (66)  269 

11.  Qunre,  How  far  a  will  of  landa.  duly  provedi 
and  recorded  In  tne  state,  so  aa  to  be  evidence  In 
the  courts  of  that  state,  is  thereby  rendered  evi- 
dence In  the  courts  of  another  state  (provided  the- 
record,  on  Its  face,  shows  that  It  possesses  all  the 
■olemnities  required  by  tte  laws  of  the  state  where 
the  land  lies),  under  Hie  4th  art.  sec.  1,  of  the- 
euutltntion  of  the  United  States. 

Darby's  Leasee  t.  Mayer. 

(466,  469)    867,  868- 

CSONSTITUTIONAL  LAW— 11. 

1.  The  title  and  claim  of  Charles  Lord  Balt^ 
more,  his  heirs  and  representatives,  to  the  quit- 
rents  reserved  by  the  proprletaty  of  the  late  prov- 
ince (now  state)  of  Uaryland  (even  supposing 
them  not  affected  by  the  American  revolution,  and 
tbe  conflscatton  act  of  Maryland,  passed  In  1780). 
were  extinguished  by  the  agreement  between  the- 
helrs,  devisees,  and  personal  representatives  of  the- 
sald  Lord  Baltimore,  made  in  1780.  and  rooflrmed 
by  an  act  ot  ttie  Brltlih  parllammt  In  1781. 

Cassell  V.  Carroll,  (184)  488 

2.  Report  of  an  argument  In  tbe  EngllA  Court 
of  K.  B.  in  1776,  Upon  the  nature  of  tbe  dominion 
and  tbe  proprietary  interest  of  Lord  Baltimore  in> 
the  late  province  of  Maryland. 

Id.  Note  1,  (163)  442 

3.  An  Indictment  nnder  tbe  crimes  act  of  170<^. 
c.  36  (IX.),  s.  37,  for  Infracting  tbe  law  of  nations, 
by  offering  violence  to  the  person  of  a  foreign 
minister,  is  not  a  case  "affecting  ambassadors, 
other  public  ministers  and  consols,'^  within  tbe  2d 
section  of  tbe  3d  article  of  the  eonstltntlon  of  the- 
United  States. 

The  United  States  r.  Ortega,       (467)  621 

4.  The  circuit  courts  have  Jurisdiction  of  such 
an  offense,  under  the  lltb  section  of  the  Judiclarr 
act  of  1789,  c.  20. 

Id.  (lb.)  621 

6.  Qusre,  Whether  the  Jurisdiction  of  tbe  Su- 
preme Court,  Is  BOt  only  original,  but  exclusive  of 
the  Circuit  Court,  In  "cases  affecting  ambassadors, 
other  public  ministers  and  consuls,"  within  the 
true  construction  of  the  2d  section  of  the  third' 
article  ot  the  constitution. 

Id.  (lb.)  621 

6.  Note  on  the  Jurisdiction  of  the  courts  of  thv 
United  States  over  foreign  ministers  and  consuls. 
Id.  Note  1,  (460)  52» 
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CONSTITUTIONAL  LAW— 12. 

1.  The  antborltr  to  decide  wbetber  tb«  exlnn- 
cles  contemplated  In  the  constitution  of  the  United 
States,  and  the  act  of  Coagress  of  1795,  cb.  101,  In 
which  the  President  has  autborllv  to  call  forth  the 
militia,  "to  execute  the  laws  of  the  Union,  aup- 
press  Icsurrectlona,  and  repel  Invasions,"  have 
arisen.  Is  exclnsiTely  vested  In  the  Prealdeot,  and 
his  decision  is  conclusive  upon  alt  other  persona. 

Martin  v.  Uott,  (19,  29)    637,  640 

2.  Altboagh  a  mllltla-man,  who  refused  to  obey 
the  orders  of  the  President,  catling  him  Into  the 
pnbltc  service  under  the  act  of  1786,  is  not,  in  the 
sense  of  the  act,  "employed  In  the  service  of  the 
United  States,"  so  as  to  be  subject  to  the  rules  and 
articles  of  war ;  yet  he  is  liable  to  be  tried  for  the 
otfense  under  the  5tb  section  of  the  same  act,  by  a 
court-martial  called  under  the  autborltj  of  the 
Dnitad  SUtes. 

Id.  <84)  642 

8.  Where,  In  an  action  of  replevin,  the  defend- 
ant, being  a  deputy-marsbal  of  the  United  States, 
avowed  and  Juatlfled  the  taking  the  plaintiff's 
goods,  by  virtue  of  a  warrant  Issued  to  the  marshal 
of  the  district,  to  collect  a  fine  Imposed  on  him  by 
the  Judgment  of  a  court-martial,  described  as  a 
general  court-martial  composed  of  officers  of  the 
militia  of  the  state  of  New  Xork.  In  the  service  of 
the  United  States  (six  In  number,  and  naming 
them),  duly  organised  and  convened,  by  general 
orders,  issued  pursuant  to  the  act  of  Congress  of 
February  28th  1795,  ch.  101,  for  the  trial  of  those 
of  the  mllltla  of  the  state  of  New  York,  ordered  In- 
to tbe  service  of  the  United  States  In  the  third  mil- 
itary district,  who  bad  refused  to  rendezvous  and 
enter  Into  tne  service  of  tbe  United  States,  In 
obedience  to  the  orders  of  the  commander-in-chief 
of  the  state  of  New  Xork,  of  the  4th  and  29tb  of 
August,  1814,  Issued  tn  compliance  with  tbe  requi- 
sition of  the  President  made  In  pursuance  of  the 
same  act  of  Congress,  and  alleging  that  the  plain- 
tiff, being  a  private  In  the  mllltla,  ncRlectea  and 
refuaed  to  rendexvous,  etc.,  and  was  regularly  tried 

a tbe  said  general  court-martial,  and  duly  convlct- 
of  the  said  delinquency :  Held,  that  the  avowry 
waa  good. 

Id.  (19)  537 

4.  It  Is  not  necessary  In  such  a  cnse  that  It 
ahonid  appear.  In  point  of  fact,  that  the  particular 
exigency  actually  existed.  It  Is  sufficient  that 
the  President  baa  determined  It,  and  all  other  per- 
sons are  bound  by  hla  decision. 

Id.  (82)  541 

5.  It  is  DnneeesaaCT  to  set  out  the  orders  of  the 
President.  It  Is  anffielent  to  show  that  the  Oor- 
«nor  of  the  atate  called  out  the  mllltla  upon  tbe 
requitltlon  of  the  Kealdent. 

Id.  (33)  641 

6.  It  Is  not  necessary  that  tbe  court-martial  for 
the  trial  of  delinquents,  under  tbe  act  of  1795,  ch. 
101,  should  be  composed  of  the  precise  number  of 
officers  required  by  the  rules  and  articles  of  war 
for  the  composition  of  soneral  conrt'a-martial  In 
the  army. 

Id.  (86)  642 

7.  A  court-martial  regularly  organized  under  the 
«ct  of  1785,  ch.  101,  does  not  expire  with  tbe  termi- 
nation of  a  war  then  existing. 

Id.  (S7)  646 

8.  Under  the  25tb  section  of  the  Judiciary  act  of 
1789,  ch.  20.  where  the  construction  of  any  clause 
In  the  constitution,  or  any  statute  of  the  United 
States,  iB  drawn  in  question.  In  any  suit  In  a  state 
court,  the  decision  must  be  against  tbe  title  or 
right  set  up  by  tbe  party  under  such  clause  of  the 
•constitution  or  statute,  or  this  court  has  no  ap- 
pellate Jurisdiction  In  tbe  case.  It  is  not  sufficient 
that  the  construction  of  tbe  statute  was  drawn  In 

Siestloo.  and  that  tbe  decision  was  annlnnt  the 
tie  of  the  party ;  It  must  appear  that  his  title  de- 
poided  on  tbe  statute. 

Williams  T.  Norrls,  (117)  571 

9.  Where,  In  such  a  case,  the  validity  of  a  statute 
of  any  state  Is  drawn  In  question,  upon  tbe  ground 

of  of  Its  being  repugnant  to  the  constitution  of  tbe 

United  States,  and  the  decision  bas  been  In  favor 
of  Its  validity,  It  Is  necessary,  to  the  exercise  of 

tbe  appellate  Jurisdiction  of  this  court,  that  it 
-flbould  distinctly  upear  that  the  title  or  right  of 

the  v*rtj  depandedf  upon  ttao  statute. 

Id.  (124)  673 

10.  Under  tbe  25th  section  of  tbe  Judiciary  act 
of  1789,  cb.  20,  this  court  has  no  appellate  Jur- 
isdiction from  the  final  Jodgment  of  the  highest 
court  of  a  itate.  In  a  aait  where  la  drawn  In  quea- 
768 


tlon  tbe  constmetlon  of  a  statute  of,  or  a  commb- 
slon  held  under  tbe  United  States,  nnlc 


title,  right,  privilege,  or  exemption,  under  sock 
statute,  etc.,  be  specially  set  up  by  tne  party,  and 
the  decision  be  against  the  claim  so  made  by  him. 
Montgomery  v.  Hermandex,        (129)  575 

11.  Where  a  suit  was  brought  tn  a  atate  court 
upon  a  marshal's  bond,  under  the  act  of  April  lOtb, 
1806,  ch,  21,  by  a  person  Injured  by  a  breach  of 
tbe  condition  of  tbe  bond,  and  the  defendants  set 
up  as  a  defense  to  the  action  that  the  suit  ought 
to  have  been  brought  In  the  name  of  the  United 
States,  and  the  court  decided,  that  It  waa  well 
brought  by  the  party  injured  In  his  own  name: 
Held,  that  the  exemption  here  set  up  being  merely 
as  to  tbe  form  of  tbe  action,  and  no  question 
arising  as  to  tbe  legal  Uabllltv  of  tbe  defendants 
under  tbe  act  of  Congress,  this  court  bas  no  au- 
thority to  re-examloe  the  Judgment,  so  far  as 
respected  tbe  construction  of  that  part  of  tbe  act 
which  provides  that  suits  on  marsbals'  bonds  "shall 
be  commenced  and  prosecuted  within  six  yean 
after  tbe  said  right  of  action  shall  have  aeoued, 
and  not  afterwards." 

Id.  (13S)  678 

12.  Tbe  circuit  courta  of  the  Union  have  Juris- 
diction, under  tbe  constitution,  and  tbe  acts  of 
April  30th,  1810,  ch.  1.62,  s.  29.  and  of  March  3d, 
1816,  ch.  782,  B.  4,  of  suits  brought  In  tbe  name  of 
"the  Postmaster- General  of  tbe  United  States"  cm 
bonds  given  to  the  Postmaster-General  by  a  deputy* 
postmaster,  conditioned  "to  pay  all  moneys  that 
shall  come  to  his  hands  for  tne  postages  of  what- 
ever la  by  law  chargeable  witb  postage,  to  th* 
Postmaster-General  of  the  United  States,  for  the 
time  being,  deducting  only  tbe  commission  and 
allowances  made  by  law  for  his  care,  troublt. 
and  charges,  In  managing  the  said  ofllee;"  etc 

Postmaster-General  v.  Early, 

(136,  144  )    677.  680 

13.  Tbe  Postmaster-Oeneral  has  authority  to 
take  such  a  bond,  under  the  different  acts  estab- 
lishing and  regulating  tbe  post-office  department, 
and  particularly  under  the  act  of  April  SOtlh 
1810,  Ch.  262,  s.  29,  42. 

Id.  (160)  682 

14.  The  power  of  Congress  "to  establish  uniform 
laws  on  tbe  subject  of  bankruptcies  throughout  tbe 
United  States,"  does  not  exclude  tbe  right  of  the 
states  to  leElslate  on  tbe  same  subject,  except  wben 
the  power  Is  actually  exercised  by  Congress,  and 
the  state  laws  conflict  with  those  of  Congress. 

Ogden  v.  Saunders,  (213)  606 

16.  A  bankrupt  or  insolvent  law  of  any  stat^ 
which  discharges  both  the  person  of  the  debtor  and 
his  future  acquisitions  of  property.  Is  not  a  law 
"Impairing  tbe  obligation  of  contracts,"  so  far  as 
respects  debts  contracted  sabaeqnent  to  the  passage 
of  such  law. 

Id.  (lb.)  606 

16.  But  a  certlBcate  of  discharge  under  such  a 
law  cannot  be  pleaded  In  bar  of  an  action  brought 
by  a  citizen  of  another  state.  In  tbe  courta  of  the 
United  States,  or  of  any  other  state  than  that 
where  tbe  discharge  waa  obtained. 

Id.  (358)  056 

17.  Tbe  states  have  a  right  to  regulate,  or  abol- 
ish Imprisonment  for  debt,  as  a  part  of  tbe  remedy 
for  enforcing  the  performance  of  contracts. 

Mason  v.  Hallle,         (370,  378)    660,  663 

18.  Where  tbe  condition  of  a  bond  for  tbe  Jail 
limits,  In  Bhode  Island,  required  the  party  to  re- 
main a  true  prisoner  In  the  custody  of  the  keeper 
of  the  prison,  and  within  the  limits  of  the  prison, 
"until  he  shall  be  lawfully  discharged,  without  com- 
mitting any  manner  of  escape  or  escapes  during 
the  time  of  restraint,  then  this  obligation  to  be 
void,  or  else  to  remain  In  full  force  and  virtue;" 
held,  that  a  discharge  under  the  Insolvent  laws  of 
tbe  state,  obtained  from  the  proper  court,  In  pur- 
suance of  a  resolution  of  the  legislature,  and  dis- 
charging the  party  from  all  bis  debts,  etc.,  "and 
from  all  Imprisonment,  arrest,  and  reetralnt  of  bis 

Eerson  therefor,"  was  a  lawful  discharge,  and  that 
Is  going  at  large  under  It  was  no  breach  of  the 
condition  of  tbe  bond. 

Id.  (870)  660 

19.  An  act  <rf  a  atate  legislature,  requiring  all 
Importers  of  foreign  goods  by  the  bale  or  paaage. 
etc.,  and  other  persons  selling  tbe  same  by  whole- 
sale, bale,  or  pawage,  etc,  to  take  out  a  license,  for 
which  tbey  shall  pay  $50,  and  in  case  of  neglect  or 
refusal  to  take  out  such  a  license,  subjecting  tbem 
to  certain  forfeitures  and  penaltiea,  u  repugnant 
to  that  proTlalon  of  tbe  constitution  of  tbe  United 
StatM  which  declares,  that  "no  sute  ahM,  with- 
out the  consent  of  Conenns,  la^  any  impost,  or 

Wbeiit.  tTlO,  11,  IS, 
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dnty  on  Imports  or  exports,  except  wbat  may  be 
alMolately  neceBsary  for  execating  Its  Inspection 
laws;"  and  to  that  wbleh  dedarei  tbat  Coofress 
a^all  have  power  "to  rwilate  commerce  with  for- 
eigu  nations,  among  the  sereral  states,  and  wtth 
the  Indian  tribes." 

Brown  t.  State  of  Maryland,      (419)  678 

CONSTBtTCTION  OP  STATUTE— 9. 

1.  The  French  tonnage  duty  act  of  tbe  15tb  of 
May,  1820,  c.  125,  Inflicts  no  iorfettnre  of  tbe  Tea- 
sel for  non-payment  of  the  tonnage  daty.  Tbe 
daty  la  collectable  In  tbe  same  manner  as  1^  the 
<ollecUon  act  of  1799,  c  128. 

Tbe  Apollon.  (862,  367)    111,  112 

2.  Tbe  29th  sec.  of  the  collection  act  of  1790,  c. 
128,  does  not  extend  'to  the  case  of  a  Tessel  arrlv- 
tng  from  a  foreign  port,  and  passing  through  the 
conterminous  waters  of  a  river,  which  forms  tbe 
bnondary  between  tbe  United  States  and  the  ter- 
ritory of  a  foreign  state  for  the  purpose  of  pro- 
«!eeduig  to  sDch  territory. 

^Id.  (869)  113 

S.  Under  the  slave  trade  act  of  1T94,  c.  187  (zl.), 
1,  an  information,  which  deseriberi,  tn  one  coant. 
the  two  distinct  acta  of  prnpariOK  a  Teiafel  and  of 
cnnslnK  her  to  aoli,  pnnmfng  tba  words  of  tbe 
law,  la  saOclent 

Tbe  Eml^  and  Tbe  Caroline,     (881)  116 

4.  Under  tbe  above  net,  It  is  not  necessary.  In 
order  to  Incur  the  forfeiture,  that  the  vessel 
ahonid  be  completely  fitted  and  ready  for  sea.  As 
soon  as  the  preparations  bave  proceeded  so  far, 
as  clearly  to  manifest  the  Intention,  tbe  rigbt  of 
aelsnre  attaches. 

Id.  (888)  117 

5.  The  problbltions  In  the  slave  trade  acts  of  the 
10th  of  May,  ISOO,  c  205  (11.).  and  of  tbe  20tb  of 
April,  1818.  extend  aa  well  to  tbe  carrying  of  slaves 
on  freight,  aa  to  cases  where  the  persons  trans- 

gorted  are  tbe  property  of  cltlsens  of  the  United 
tates :  and  to  tne  carrying  of  them  from  one  port 
to  another,  of  the  same  foreign  empire,  as  well  as 
from  one  foreign  country  to  another. 

The  Merino  et  al.         (391,  408)    118,  121 

6.  Under  the  4th  see.  of  the  act  of  the  10th  of 
May,  1800,  c.  205  (li.),  the  owner  of  the  slaves 
transported  contrary  to  tbe  provisions  of  that  act, 
cannot  claim  the  same  in  a  court  of  the  United 
States,  although  they  may  be  held  In  servitude,  ac- 
cording to  the  InwB  of  bis  own  country.  But  If,  at 
the  time  of  capture  by  a  commissioned  vessel,  the 
offending  ship  was  In  possession  of  a  non-commls- 
sloned  captor,  who  hod  made  a  seizure  for  the  aame 
offense,  the  owner  of  the  slaves  may  claim ;  tbe 
section  only  applying  to  persons  interested  In  the 
aiterprlae  or  voyage  in  which  the  ship  was  em- 
ployed at  the  time  of  such  capture. 

Id.  (407)  122 

T.  Under  the  I6th  sec.  of  the  ship  registry  act  of 
tbe  31st  of  December,  1702,  c.  1,  a  transfer  of  a 
reidstered  vessel  of  the  United  States,-  to  a  foreign 
subject,  in  a  foreign  port,  for  the  purpose  of  evad- 
ing the  revenue  laws  of  the  foreign  country,  with 
an  understanding  that  It  Is  to  be  afterwards  re- 
conveyed  to  the  former  owner,  works  a  forfeiture, 
unless  tbe  transfer  Is  made  known  In  the  manner 
prescribed  by  the  7th  sec.  of  the  act. 

The  Margaret.  (421)  126 

8.  The  statute  does  not  reonlre  a  beneficial  or 
bona  fide  sale ;  but  a  transmutation  of  ownership, 
"by  way  of  trust,  confidence,  or  otherwise,"  la 
sufficient. 

Id.  (424)  126 

9.  In  a  libel  of  Information  under  the  67th  aec. 
•f  the  collection  act  of  1709,  c.  128.  against  goods 
OB  account  of  their  differing  from  tbe  contents  of 
the  entry,  it  Is  not  necessary  tbat  It  should  allege 
an  intention  of  defrauding  the  revenue. 

200  Chests  of  Tea,       (430,  436)    128.  129 

10.  The  term  "bohea  tea,"  Is  used  In  the  duty  act 
In  Its  known  commercial  sense;  and  the  bohea  of 
commerce  4s  not  usually  a  distinct  and  simple 
substance,  but  Is  a  compound,  made  up  in  China, 
of  various  kinds  of  tbe  lowest  priced  black  teas. 
Bat,  by  the  duty  act.  It  Is  liable  to  the  same 
specific  duty,  without  regard  to  tbe  difference  of 
quality  and  price. 

Id.  (486)  129 

11.  Under  tbe  2d  and  4th  sections  of  tbe  act  of 
tbe  3d  of  March,  1797.  c.  368.  a  certifled  transcript 
from  the  books  of  tho  treasury  is  evidence  against 
the  defendant,  and  no  claim  for  any  credit  can  be 
admitted  at  the  trial,  irttleb  baa  not  been  presented 
•  Ik  ed. 


to,  and  disallowed  by  tbe  aeconntlng  oAcer  of  the 
treasnry  (unless  In  the  cases  excepted  by  tbe  act), 
although  no  proceedings  bave  been  had  against  die 
debtor,  under  the  act  of  the  3d  of  March,  1795,  c. 
289.  by  notification  from  tbe  treasury  department, 
requiring  bim  to  render  to  the  auditor  of  tbe 
treasury  bis  accounts  and  vouchers  for  settle^ 
ment 

Walton  v.  United  States,  (651)  182 

12.  QuKre,  Whether  the  act  of  the  8d  ffiC  March, 
1796,  c.  289,  la  not  virtually  repealed  by  tbe  net 
of  the  Sd  of  March.  1707,  e.  868. 

Id.  (lb.)  182 

18.  The  atatute  of  tbe  11  and.  12  Wm.  III.  c.  6, 
which  is  in  force  tn  Maryland,  removes  the  com- 
mon law  disability  of  claiming  title  throagh  an 
alien  ancestor,  but  does  not  apply  to  a  living  alien 
ancestor,  so  aa  to  create  a  title  by  heirship,  where 
none  would  exist  by  the  common  law.  If  the  an- 
cestor were  a  natural  bom  subject  or  citizen. 

M'Creery  t.  Somervllle,  (864)  109 

14.  Thus,  where  A  died  seized  of  lands  in  Mary- 
land, leaving  no  heirs,  except  B,  a  brother  who  was 
an  alien,  and  bad  never  been  naturalised  as  a  citi- 
zen of  tbe  United  States,  and  three  nieces,  the 
daughters  of  tbe  said  B,  who  were  native  dtlsens 
of  the  United  States ;  It  was  held,  that  th^  could 
not  claim  title  by  inheritance,  iJiroush  B,  their 
father,  be  being  an  alien,  and  still  11  Ting. 

Id.  Tib.)  109 

See  Local  £*w. 

CONBTBUCTION  OF  STATUTE— 10. 
See  Admiralty.  11,  12,  13,  14.  16.  20,  21,  23.  28, 

33 

iSee  Constitutional  Lav.  4,  T,  9,  10. 
See  Patent. 
See  Usnry. 

CONSTBUtJTION  OP  STATUTE— 11. 

1.  Under  the  embargo  act  of  tbe  25th  of  April 
1808,  c.  170  (Ixvl.),  s.  11,  the  collector  Is  protected 
In  this  honest  exercise  of  his  discretion  In  detaining 
tbe  Teasel,  and  securing  both  Tessel  and  cargu,  un- 
til an  actual  terrninatloo  of  tbe  voyage. 

OtiB  T.  Walter,  (192)  4S2 

2.  Whether  the  Toyage  has  terminated  la  a  ques* 
tlon  of  fact;  and  If  tbe  voyage  be  colorably,  but 
not  really  terminated,  tbe  collector  may  detain  the 
vessel,  if  he  baa  honest  suspicions. 

Id  (lb.)  452 

3.  An  omission  of  the  proper  officer  to  recall  a 
delinquent  paymaster  under  the  Injunctions  of 
tbe  4th  section  of  tbe  act  of  tbe  24tb  of  April, 
1816,  c.  69,  does  not  discharge  his  surety. 

Tbe  United  States  v.  Vnnzandt. 

(184,  188)     448.  450 

4.  The  provisions  In  tbe  above  net  requiring  the 
delinquent  paymaster  to  be  recalled,  and  a  new 
appointment  to  be  made  in  bis  place,  are  merely 
directory,  and  lnt«ided  for  the  security  of  the  gor- 
emment;  but  fOrm  no  part  of  the  contract  with 
the  surety. 

Id.  (189)  460 

6.  Tbe  statute  not  removing  the  delinquent  pay- 
master, Ipso  facto,  but  only  making  It  the  duty  of 
the  proper  officer  to  remove  him,  the  circumstance 
of  new  funds  being  placed  In  his  bands,  after  his 
delinquency,  does  not  discharge  the  surety. 

Id.  (lb.)  450 

6.  Under  the  act  of  the  2eth  of  May,  1700,  c.  38 
(xl.),  copies  of  the  legislative  acts  of  the  several 
states,  authenticated  by  having  tbe  seal  of  tbe 
state  affixed  thereto,  are  conclusive  evidence  of 
such  acts  In  the  courts  of  other  states,  and  of  the 
Union.  No  other  formality  Is  required  than  tbe 
annexation  of  the  seal ;  and.  In  the  absence  of  all 
contrary  proof.  It  must  be  presumed  to  have  been 
done  by  an  officer  having  tbe  custody  thereof,  and 
competent  authority  to  do  tbe  act. 

The  United  SUtes  v.  Amedy.       (392)  602 

7.  Under  the  crimes  act  of  tbe  26th  of  March, 
1804.  c  393  (xl.),  s.  2.  on  an  Indictment  for  de- 
stroying a  vessel  with  Intent  to  prejudice  tbe  un- 
derwriters. It  is  Bufflcient  to  show  the  existence  of 
an  association  actually  carrying  on  the  business  of 
Insurance,  by  those  known  officers  de  facto  the 
policy  was  executed,  and  to  prejudice  whom  tbe 
vessel  insured  was  destroyed:  without  proving  the 
existence  of  a  legal  corporation,  authorized  to  In- 
sure, or  a  compliance  on  tbe  part  of  such  corpora- 
tion with  the  terms  of  its  charter,  or  tbe  Taudlty 
of  tbe  policy  of  insurance. 

Id.  (lb.)  603 
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8.  Tbe  terms  "any  person  or  penoss,"  In  the 
sbove  act,  extend  to  corporations,  and  tiodles  po- 
litic, as  well  as  nntural  persons. 

The  United  States  v.  Amedr,       (3S2)  502 

9.  Error  in  the  pbraseologr  of  the  second  sec- 
tion of  tbe  crimes  act  of  the  26th  of  March,  1804, 
c.  393  (zl.) 

Id.    Note  a,  (393)  503 

10.  Althongh  tbe  crimes  act  of  17S0,  C.  36  (Ix.l, 
B.  12,  does  not  define  tbe  otfense  of  endeaToHoK  to 
malce  a  revolt.  It  Is  competent  for  tta  court  to 
Eire  a  Judicial  definition  of  it. 

Tbe  United  States  t.  KeUy,       (417)  508 

11.  Tbe  otfease  consists  In  the  endeaTor  of  the 
crew  of  a  vessel,  or  any  one  or  more  of  tbem,  to 
orerttirow  the  legitimate  authority  of  tbe  com- 
mander, with  latent  to  remove  him  from  his  com- 
mand, or  against  his  will  to  take  possession  of  the 
▼esse!  by  assuming  the  government  and  naviga- 
tion of  her,  or  by  transferring  their  obedience  from 
the  lawful  commander  to  some  other  person. 

Id.  (lb.)  908 

12.  The  words  "true  value,"  in  the  lltb  section 
of  the  duty  act  of  the  20th  of  April.  1818,  c.  361, 
mean  the  actual  cost  of  the  goods  to  the  Importer 
at  tbe  place  from  which  tbey  were  Importea,  and 
not  the  current  market  value  of  the  goods  at  such 
place. 

The  United  States  v.  Tappan,  (419)  508 
18.  If  tbe  collector.  In  fact,  suspects  that  the 
goods  are  invoiced  below  tbe  current  market  value 
thereof,  at  the  place  from  which  tbey  were  Im- 
ported, but  does  not  aospect  that  they  were  In- 
voiced below  the  true  ana  aetnal  cost  thereof  to 
tbe  Importer,  tbe  collector  has  no  rl^t  to  direct 
an  appraisement. 

Id.  (lb.)  508 

14.  But,  whenever.  In  the  opinion  of  tne  collect- 
or, there  Is  Just  ground  to  suspect  that  the  Invoice 
does  not  tmlv  state  tbe  actual  cost  of  the  goods, 
he  may  direct  tbe  appraisement,  and  Is  not  bound 
to  disclose  the  grounds  upon  which  he  forms  that 
opinion,  whether  It  is  formed  from  hla  knowledge 
ur  information  of  tbe  current  market  price  of  tbe 
goods,  or  other  circumstances  affording  grounds  to 
aospect  the  invoice  to  be  traiidiitaDt. 

Id.  (lb.)  608 

See  Admiralty,  8.  4,  6. 

COMBTRUCTION  OF  BTATDTB— 12. 

1.  Upon  an  Indictment  under  the  slave  trade  act 
of  tbe  20th  of  April,  1818,  ch.  373,  against  the 
owner  of  the  ship,  testimony  of  tbe  declarations  of 
the  master,  being  a  part  of  tbe  res  gestc.  con- 
nected with  acts  In  furtherance  of  tbe  voyage,  and 
within  tbe  scope  of  his  aatborlty,  as  agent  of  tbe 
owner.  In  the  conduct  of  tbe  guilty  enterprise,  ts 
admissible  against  the  owner. 

United  States  r.  (Soodlng. 

(460,  469)    698,  608 

2.  Upon  such  en  Indictment  against  the  owner, 
charging  him  wltb  fitting  out  tbe  ship  with  intent 
to  employ  her  In  tbe  illegal  voyage,  evidence  Is 
admissible  that  he  commanded,  authorized,  and  su- 

Krintended  the  fitment,  through  tbe  instrumental- 
'  of  bis  agents,  without  being  personally  present. 
_      Id.  (471)  696 

8.  It  is  not  essential  to  constitute  a  fitting  out, 
under  the  acta  of  Congress,  that  every  equipment 
necessary  for  a  slave  voyage,  or  any  equipment 

ScuUarly  adapted  to  such  a  voyage,  abooid  be 
ken  on  board :  It  la  safflclent  If  the  vessel  la  acta- 
ally  fitted  out  wltb  Intent  to  be  employed  In  tbe 
Illegal  voyage. 

Id.  (472)  697 

4.  In  such  an  Indictment,  !t  Is  not  necessary  to 
n>eclfy  tbe  particulars  of  the  fitting  out ;  It  la  suf- 
tfelent  to  allege  tbe  <Aense  In  the  words  of  the 
itatnte. 

M.  (473)  697 

6.  Nor  Is  It  necessary  that  there  should  be  any 
principal  offender  to  whom  tbe  defendant  mlirht  be 
aiding  and  abetting.  These  terms  In  tbe  statute 
do  not  refer  to  the  relation  of  principal  and  acces- 
sory in  cases  of  felony ;  both  the  actor,  and  he  who 
aids  and  abets  the  act,  are  considered  as  prlnclpnla. 
Id.  (475,  476)  698 

6.  It  Is  necessary  that  the  Indictment  should 
aver,  that  the  vessel  was  bnllt,  fitted  out,  etc.,  or 
innsed  to  sail,  or  be  tent  away,  within  the  jurisdic- 
tion of  the  United  States. 

W-  (477)  099 

T.  An  averment  that  the  ship  was  fitted  out,  etc., 
with  Intent  that  the  said  vessel  should  be  em- 
ployed Jo  the  slave  trade,  Is  fatally  defective,  tbe 
words  of  tbe  statote  being,  "with  Intent  to  tmploy" 
770 


the  vessel  In  the  stave  trade,  and  exclusively  refer- 
ring to  the  Intent  of  the  party  causing  tbe  act. 

Id.  (478)  9S» 

8.  Tbe  term  "concealed,"  as  used  In  tbe  68tb 
section  of  the  duty  act  of  the  2d  of  March,  1799, 
ch.  128,  applies  only  to  articles  Intended  to  be  se- 
creted and  withdrawn  from  public  view  on  ac- 
count of  the  duties  not  having  beeo  paid,  or  se- 
cured to  be  paid,  or  from  some  other  frsudulent 
motive.  The  forfeiture  Inflicted  by  that  section 
does  not  extend  to  a  case  where,  the  duties  not 
having  been  paid  or  secured  In  any  other  manner 
than  Dy  giving  the  general  bond,  and  storing  the 
goods  according  to  tne  62d  section  of  the  act,  the 
goods  were  fraudulently  removed  from  the  store- 
nouse  agreed  iipoii  by  tbe  collector  and  the  Import- 
er, by  some  person  other  than  the  claimants,  wh» 
were  bona  fide  purchasers  of  the  goods,  and  wltboot 
their  knowledge  and  consent,  to  another  port, 
where  tbe  goods  were  found  stowed  on  board  the 
vessel  In  which  tbey  were  transported.  In  the  .nsnal 
manner  of  stowing  such  goods  when  shipped  for 
transportation. 

United  States  v.  8S0  Chests  of  Tea, 

(486,  490)     702,  70ft 

9.  Under  tbe  62d  section  of  tbe  act.  In  tbe  case- 
of  teas,  tbe  duties  are  "secured  to  be  paid,"  in  tbe 
sense  of  tbe  law,  by  the  single  bond  of  tbe  Importer, 
accompanied  by  a  deposit  of  tbe  teas  Imported,  to 
be  kept  under  tbe  lock  and  key  of  tbe  inspector, 
and  subject  to  the  control  of  the  collector  and  oa- 
val  officer,  uotU  the  dntles  are  actually  paid,  or 
otherwise  secured;  and  no  forfeiture  la  Incurred, 
under  ttte  e8th  section,  by  the  removal  and  em- 
cealment  of  goods  on  which  tbe  daUea  have  been 
thus  "secured  to  be  paid." 

Id.  (493)  TM 

10.  To  authorise  tbe  seUnre  and  bringing  to  ad- 
judication of  teas,  under  tbe  4Sd  section  of  tbe  act. 
It  Is  necessary,  not  only  that  the  chests  should  be 
unaccompanied  by  tbe  proper  certificates,  but  alM 
by  tbe  marks  required  to  be  placed  upon  them  by 
tbe  39tb  section. 

Id.  (486)  706> 

11.  Tbe  Hen  of  tbe  government  for  dotles,  at- 
taches upon  articles  from  the  moment  of  their  im- 
portation, and  Is  not  discharged  by  the  unauthor- 
ized and  Illegal  removal  of  the  goods  from  tbe  cus- 
tody of  the  cnatom-house  officers. 

Id.  (lb.)  705 

auere.  Whether  sucb  lien   can   be  enforced 
nat  a  bona  flde  pnrehaser  without  notice  that 
tbe  duties  were  not  paid  or  seeured. 

Id.  (lb.)  70ft 

See  Admiralty,  8. 

See  ConstltuUonal  law,  1.  8,8,4,8.0.7,  a,0„ 
10.  11,  12.  13. 

See  Corporations,  1,  2,  8,  4.  B. 
See  Umltatlon. 

CONSULS— IOl 
Bee  Admiralty,  9. 

CONStl*— 11. 

See  ConaHtnHonal  Law,  8.  4,  5,  0. 

CONTRACT— 9. 

See  Admh-alty,  24,  25,  20,  27,  28,  29,  80.  01,  S7r 

88,  39,. 

See  Bills  of  Bxcbange  and  PnnBlsaory  Motai. 

See  Cbaneery. 
See  Evidence. 

CONTBACT— 11. 

1.  Quere,  As  to  what  concealment  or  suppree- 
slon  of  material  facts  In  a  contract,  where  bottk 
parties  have  not  equal  access  to  tbe  meana  of  in- 
formation, win  avoid  the  contract. 

Etting  V.  The  Bank  of  the  United  States. 

(S9.  73)    418,  422 

2.  Cases  cited  opmi  concealment  of  material 
facts  In  contracts  of  soretyshlp. 

Id.  Note  5,  (68)  421 

3.  Where  there  Is  a  special  agreement  open  anA 
subsisting  at  the  time  the  cause  of  action  arises,  a 

?eneral  indebitatus  assumpsit  cannot  be  maln- 
alned. 

Perkins  v.  Hart,  (237)  46$ 

4.  But  If  the  agreement  has  been  wboliy  per- 
formed ;  or,  If  Its  execution  has  been  prevented  by 
the  act  of  tbe  defendant,  or  by  tbe  consent  of  botW 

f artles ;  or.  If  the  contract  baa  been  fully  per- 
ormed  In  respect  to  any  dlattnet  anbject  laclodeii 
In  it,  the  plaintiff  may  recover  upon  a  seneral  bi- 
debltatus  assnmpslt. 

Id.  (lb.)  40S 

WhM  9,  10.  11,  19. 


Digiiized  by  VjOOg  IC 


GXNEKAI.  lHVEX. 


zlH 


6.  Where  •  contract  grows  Immediately  out  ot, 
and  Is  connected  with,  as  Illegal  or  Immoral  act,  a 
court  of  Justice  will  not  lend  Ita  aid  to  enforce  It. 
Armstrong  r.  Toler,     (258,  268)    466,  471 

6.  So,  If  the  contract  be  In  part  only  connected 
with  the  Illegal  consideration,  and  growing  Imme- 
diately out  or  It,  tbongb  It  be.  Id  (act,  a  new  con- 
tract. It  la  equally  tainted  by  It 

Id.  (269)  471 

7.  Bat  U  the  promise  be  entirely  disconnected 
with  the  Illegal  act,  and  la  founded  on  a  new  con- 
sideration. It  Is  not  affected  by  the  act,  although  It 
was  known  to  the  porty  to  wbom  the  promise  was 
made,  and  although  he  was  tile  contriver  and  con- 
ductor of  the  Illegal  act. 

Id.  (lb.)  471 

8.  Thus,  where  A,  dnrlng  a  war,  contrived  a  plan 
for  Importing  goods  on  bis  own  account  from  the 
enemy's  country,  and  goods  were  sent  to  B  by  the 
same  vessel ;  A,  at  the  request  of  B,  became  surety 
for  the  payment  of  the  duties  on  B'b  goods,  and  be- 
came responsible  for  the  expenses  on  a  prosecution 
for  the  illegal  Importation  of  the  goods,  and  was 
compelled  to  pay  them;  held,  that  A  might  main- 
tain an  action  on  the  promts*  «f  B  to  refund  the 
money. 

Id.  (lb.)  471 

9.  But  If  the  Importation  la  the  result  of  a 
HCheme  between  the  plaintiff  and  defendant,  or  If 
the  plaintiff  has  any  interest  in  the  goods,  or  if 
they  are  consigned  to  him  with  his  privity,  in  or- 
der that  be  may  protect  them  for  the  owner,  a 
promise  to  repay  any  advances  made  under  such 
understanding  or  agreement  Is  utterly  void. 

Id.  (lb.)  471 

10.  It  la  a  settled  principle,  botb  Id  England  and 
in  this  country,  that  no  action  can  be  maintained 
on  a  contract,  the  consideration  of  whicb  Is  either 
malum  In  se  or  malum  prohibitum. 

Id.  (271,  272)  472 

11.  Examination  of  the  authorities  upon  the 
question  how  far  thia  prtnctpte  affects  subsequent 
or  collateral  coDtnicti.  the  direct  and  Immediate 
eonalderation  of  which  la  Bot  Illegal  or  Immoral. 

Id.  (272)  472 

12.  The  act  of  defending  a  prosecution  for  an  un- 
lawful importation,  and  contracts  growing  out  of 
the  defense.  Independent  of  the  unlawfal  importa- 
tion Itaelf,  are  legal  and  nlld. 

Id.  (278)  472 

CONTBACT— 12. 

See  Constltntlonnl  Law,  14,  IS.  16,  17.  18. 
See  Guaranty, 
See  Inaarance. 
See  Sale. 
MC  Surety. 

CORPORATIONS— 12. 

1.  Hnnlclpal  corporations,  acting  within  the  lim- 
its of  the  powers  conferred  upon  tnem  bv  the  legts- 
lature,  in  the  exercise  of  a  special  franchise  granted 
to  them,  and  the  performance  of  a  special  duty 
imposed  upon  them,  are  responsible  for  the  acts 
ana  contracts  of  their  agents,  duly  appointed  and 
authorlied,  within  the  scope  of  tlie  authority  of 
ancb  agents  In  the  same  manner  as  other  corpora- 
tlons  and  private  Individuals  are  responsible  on 
their  promfses,  express  and  Implied. 

Clark  V.  The  Corporation  of  Wash- 
ington. <40)  644 

2.  Where,  by  the  charter  granted  by  Congress  to 
the  city  of  Washington,  the  corporation  was  em- 
powered "to  authorize  the  drawing  of  lotteriea." 
for  effecting  certain  ImprovemnntB  In  the  city,  and 
upon  certain  terms  and  conditions :  Held,  that  the 
corporation  whs  liable  to  the  holder  of  a  ticket  In 
such  a  lottery  for  a  prize  drawn  agaloat  Its  number, 
altbongb  the  managers  appointed  by  the  corpora- 
tion to  superintend  such  Intterv  were  empowered 
to  cell,  and  bad  sold  the  entire  lottery  to  a  lottery 
dealer  for  a  gross  sum,  who  was,  by  nia  aneement 
with  them,  to  execute  the  details  of  Uie  scheme  as 
to  the  sale  of  the  tickets,  the  drawings,  and  the 
payment  of  the  prizes. 

Id.  (40)  644 

8.  tt  seems,  that  the  imwer  granted  in  the  char- 
ter "to  authorize  the  drawing  of  lotteries,"  cannot 
l>e  exercined  so  as  to  dlscharne  the  corporation  from 
Its  liability,  either  by  granting  the  lottery,  or  sell- 
lag  the  privilege  to  ottiers,  or  In  any  other  manner ; 
hut  the  lotteries  to  be  authorized  by  the  corpora- 
tion must  be  drawn  under  Ita  superintendence,  for 
Ita  own  account,  and  on  Its  own  reapoBslblllty. 
,  ,     la-  (40)  '  M4 


4.  In  a  ault  brought  by  the  president,  directors 
and  company  of  the  Bank  of  the  United  States, 
upon  a  bond  given  to  the  bank  to  secure  the  faith- 
ful performance  of  the  official  duties  of  one  of  its 
cashiers,  evidence  of  the  execution  of  the  bond, 
and  of  lt>  approval  by  the  board  of  directors  (ac- 
cording to  the  rules  and  regulations  contained  in 
the  charter  of  the  bank).  la  admissible,  notwith- 
standing there  was  no  record  of  such  approval ; 
and  the  plaintiff  may  prove  ttte  fact  of  such 
approval  by  the  board,  br  presumptive  evidence,  in 
the  same  manner  as  such  fact  might  be  proved  In 
the  case  of  private  persons,  not  acting  as  &  cor- 
poration, or  as  the  agenta  of  a  corporation. 
Bank  of  The  United  States  v,  Dan- 
bridge,  (64)  bs:- 

B.  Where,  ui  such  a  case,  the  cashier  Is  duly  ap- 
pointed, and  permitted  to  act  in  his  office,  for  a 
long  time,  under  the  sanction  of  the  directors,  it  la 
not  necessary  that  his  official  bond  should  be  ac- 
cepted by  the  board  of  directors  as  eatisfactory, 
according  to  the  terms  of  the  charter.  In  order  to 
enable  him  to  enter  legally,  on  the  duties  of  hia 
office,  or  to  make  bis  sureties  responsible  for  the 
no  n- perform  a  nee  of  those  duties.  The  charter  and 
the  by-laws  are  to  be  considered,  In  this  respect,  as 
directory  to  the  board,  and  not  aa  condltlona  prece* 
dent 

Id.  (64,  81)    662,  588 

COSTS  AND  DAMAQB8— 11. 
See  Prise,  6,  11,  12,  16,  17. 

(X>TENANT— 10. 
See  Pleading,  8.  «.  6.  a. 

CaiHBS— 11. 
Bea  Conatmetkm  of  Btatnte,  6,  7,  8L 


DAMAGES  (COSTS  AND)— IL 
See  Prlae,  6,  11,  12.  16,  17. 

DEBTOR  AND  CREDITOR— 11. 
Bm  AaalcnnMBt,  1,  2,  8,  4,  8. 

DBCLABATION— 11. 
See  PleadliiK  3,  8,  4,  8,  9,  10. 

DEED— 8. 

1.  Althongb  the  church  wardeaa  of  a  parish  are 
not  capable  of  holding  lands,  and  a  deed  to  them 
and  their  aDcceaMra  In  office,  forever,  cannot  oper- 
ate by  war  of  grant;  yet,  where  it  contains  a 
covenant  of  general  warranty,  binding  the  grantors 
and  their  heira  forever.  It  may  operate  by  way  m 
estoppel,  to  eoaflm  to  the  church  and  Ita  prmea 
the  perpetual  and  beneflclal  estate  In  the  lann. 

fiawm  r.  Knneaster,    (44S.  455)    181.  188 

DEED— 11. 

See  Assignment 
See  Fraud. 

Se*  Bvldenee,  1,  3,  8.  4. 

DEUURRBR  TO  EVIDENCE— 11. 

1.  No  Judgment  can  be  rendered  upon  a  demur* 
rer  to  evidence  until  there  Is  a  Joinder  in  demurrer ; 
and  Issue  cannot  t>e  Joined  upon  the  demurrer  so 
long  aa  there  Is  any  matter  of  fact  in  controversy 
between  the  parties. 

FowIe  V.  The  (^>minoD  Council  of 
Alexandria.  (320)  484 

2.  The  demurrer  to  ertdenee  must  atate  facta, 
and  not  merely  tin  evidence  eoDdudng  to  prove 
them. 

Id.  (lb.)  484 

3.  One  party  cannot  Insist  upon  the  other  party 
Joining  In  demurrer,  without  distinctly  admitting, 
upon  the  record,  everr  fact  and  every  conclusioD 
which  the  evidence  glren  for  his  adversary  con- 
duced to  prove. 

Id.  (lb.)  4S4 

4.  Where  the  demurrer  to  evidence  Is  defective 
in  these  respects,  and  Judgment  has,  notwithstand- 
ing, been  rendered  upon  It  for  the  party  demurring 
by  the  court  below,  the  Jodnnent  will  he  reverMd 
In  this  court,  and  a  new  trial  awarded. 

Id.  (324)  480 
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8.  On  ■  demarrer  to  evidence,  the  Jodsnnent  of 
the  coort  itands  to  the  place  of  the  verdict  of  the 
Jary ;  and  the  defendant  ma;  take  advantage  of 
any  defects  In  the  declaration,  by  motion  In  arrest 
of  Judfinent.  or  bv  writ  of  error. 

™  S.  Bank  V.  Smith.  (171.  173)  443 

e.  On  a  demarrer  to  evidence,  the  court  la  aubstl- 
tnted  In  the  place  of  the  Jury  as  Judges  of  the  facta, 
and  everytblns  whlcb  the  Jury  mlebt  reasonablv 
Infer  from  the  evidence.  1«  to  be  considered  as  ad 
mitted. 

Id.  (179)  446 

7.  The  practice  of  demurring  to  evidence  la  to  be 
dlscouragM,  and  courU  will  be  extremely  liberal 
In  their  inferences  where  the  party  takes  the  ques- 
tion of  fact  from  the  appropriate  Wbuntl. 

Id.  (ITO.  180)  440 

DEVISE— 9. 

1.  — B.  B.,  being  seised  of  lands  in  Uaryland,  made 
three  Instruments  of  writing,  each  purporting  to 
be  his  win.  The  first,  dated  In  178fl,  gave  hU  whole 
estate  to  hU  nephew,  J.  T.  M.,  after  certain  pecu- 
niary legaclea  to  bis  other  nephews  ond  nieces.  In 
the  second  will,  dated  In  1800,  the  testntor  pave  his 
whole  real  estate  to  J.  T.  M.,  during  hla  life; 
and  After  hla  death  to  his  eldest  son.  A.,  In  tall,  on 
condition  of  bis  changing  bis  name  to  A.  Barnes, 
with  remainder  to  the  heirs  of  his  nephew,  J.  T.  M., 
lawfully  begotten,  forever,  on  their  cbant;lng  tbeh- 
snrnames  to  Barnes.  The  third  wltl,  which  was 
executed  after  the  others,  and  probably  In  1803. 
after  some  small  bequests,  proceeded  thus :  '  I 
glre  the  whole  of  my  property,  after  complylnp 
with  that  I  have  mentioned,  to  the  male  heirs  of 
my  nephew,  J.  T.  M.,  lawfully  begotten,  forever, 
agreeably  to  the  law  of  England,  which  was  the 
law  of  our  state  before  the  revolution,  tbnt  Is,  the 
oldest  male  heir  to  take  all.  on  the  following  terms : 
That  the  name  of  the  one  that  may  have  the  right, 
at  the  age  of  tWenty-one.  with  his  consent,  be 
changed  to  A.  Barnes,  by  an  act  of  public  author- 
ity of  the  state,  without  any  name  added,  to- 
cether  with  his  taking  an  oath,  before  he  has  pos- 
session, before  a  magistrate  of  St.  Mary's  county, 
and  have  It  recorded  In  the  office  of  the  clerk  of 
the  county,  that  he  will  not  make  any  change,  dur- 
ing his  life,  In  this  my  will,  relative  to  my  real 
property.  And  on  his  refusing  to  comply  with  the 
above-mentioned  terms,  to  the  next  male  heir,  on 
the  above-mentioned  terms :  and  so  on  to  all  the 
male  belra  of  my  nephew,  J.  T.  H.,  as  may  be,  on 
the  aame  terms :  and  all  of  them  refusing  to  com- 
ply, In  B  reasonahle  time  after  they  have  arrived  at 
the  age  of  twenty-one,  say,  not  exceeding  twelve 
montbs.  If  Id  that  time  It  can  be  dont',  so  that  no 
act  of  Intention  to  defeat  my  will  aball  be  allowed 
(rf;  and  on  their  refusing  to  comply  with  tbe  terms 
above-mentioned.  If  any  such,  person  may  be.  then 
to  the  son  of  my  late  nephew,  J.  T.  M..  named  A. 
T.  M.,  on  the  above-mentioned  terms :  nod  on  his 
refusal,  to  his  brother,  J.  T.  H.,  and  bis  refusing 
to  comply  with  the  above-mentioned  terms,  to  the 
heirs  male  of  my  nephew.  A.  B.  T.  M.,  lawfully  be- 

Stteu,  00  the  above-mentioned  terms ;  and  on 
elr  refiisal.  to  the  male  heirs  of  my  niece.  Mrs. 
C.  tawfally  begotten,  on  their  complying  with  the 
above-mentioned  terms ;  and  on  their  refusal, 
to  the  daughter  of  my  nephew,  J.  T.  M.,  named 
Mary,  so  on  to  any  daughter  he  may  have  or  has.' 
Tbe  testator  tben  appoints  J.  T.  M.  bis  sole  execu- 
tor, with  a  salary  of  $1,600  per  annum,  for  his  life, 
and  adds,  "and  my  will  Is,  that  he  shall  keep  the 
whole  of  my  property  In  his  possession,  during  bis 
life,"  He  then  empowers  his  executor  to  manage 
tbe  estate  at  his  discretion,  to  employ  agents,  and 
to  pay  them  such  salaries  as  he  shall  think  proper ; 
to  repair  the  houses,  and  build  others,  as  he  may 
Uilnk  necessary ;  to  reside  at  his  plantations,  and 
to  use  their  produce  for  his  support ;  and  adds, 
"after  which  fo  he  the  property  of  the  person  that 
may  have  a  right  to  It,  as  above  mentioned."  Held, 
that  tbe  conditions  annexed  to  the  estate,  devised 
to  tbe  oldest  male  heir  of  J.  T.  M.,  were  subsequent 
and  not  precedent,  and  that,  consequently,  the 
contingency  on  which  the  devise  was  to  take  ef- 
fect, was  not  too  remote,  the  estate  vesting  on  tbe 
deatb  of  J.  T.  M. :  to  be  devested,  on  tbe  non-per- 
formance of  the  <^ndltlon. 

Taylor  v.  Mason,  (828)  101 

2.  Quere,  Whether  J.  T.  M.  took  an  estate  tall. 

Id.  (868)  108 

3.  Quere.  Whether  the  last  wlA  revoked  those 
which  preceded  IL  , 

Id.  (lb.)  108 

7T2 


DEVISE— 10, 


1.  J.  P.,  hy  hla  last  will,  after  certain  peen- 

niary  legaclea.  devised  as  follows:  "Item — I  give 
and  bequeath  unto  my  loving  wife  M.,  all  tbe  rest 
of  my  lands  and  tenements  whatsoever,  whereof  1 
shall  die  seised  In  possession,  reversion  or  remain- 
der, provided  she  nss  no  lawful  Issue.  Item — i 

five  and  bequeath  unto  M.  my  beloved  wife,  whom 
likewise  constitute,  make  and  ordain,  my  sole 
executrix  of  this  my  lust  will  and  testament,  all 
and  singular  my  lands.  mesBuages  and  tenements, 
by  her  freely  to  be  possessed  and  enjoyed,"  etc. 
"and  I  make  my  loving  friend,  H.  J.,  executor  of 
this  my  will,  to  take  care,  and  see  the  same  per- 
formed, according  to  my  true  Intent  and  meaning.'* 
etc.  'The  testntor  died  seized  without  Issue,  and. 
after  the  death  of  the  tesUtor,  bis  wife  H..  mar- 
ried one  O.  W.  by  whom  she  had  lawful  issue. 
Held,  that  she  took  an  estate  for  life  only  under 
tbe  will  of  her  husband,  J.  P. 

Wright  V.  Denn,         (204,  225)    303,  309 

2.  Where  there  are  no  words  of  limitation  to  a 
devise,  the  general  rule  of  law  Is.  that  tbe  devisee 
takes  an  estate  for  life  only,  unless,  from  tbe  lan- 
guage there  used,  or  from  other  parts  of  tbe  will, 
there  Is  a  plain  Intention  to  give  a  larger  estate 

Id.  (227,  226)  309 

5.  To  make  a  pecuniary  legacy  a  charge  upon 
lands  devised,  there  must  he  express  words,  or  a 
plain  Implication  from  the  words  of  the  will. 

Id.  (229)  310 

4.  Where  words  are  used  by  a  testator,  which  are 
insensible  In  tbe  place  where  they  occur,  or  tbelr 
ordinary  meaning  is  deserted,  and  no  other  ts 
furnished  by  the  will,  they  must  be  entirely  disre- 
garded. 

Id.  (239)  312 

6.  An  Introductory  clause,  showing  an  intention 
to  dispose  of  the  whole  of  the  testator's  estate, 
will  not  attach  Itself  to  a  subsequent  devising 
clause,  so  as  to  enlarge  the  latter  to  a  fee. 

Id.  '       (228)  309 

6.  Tbe  word  "tenements"  does  not  carry  a  fee 
Independent  of  other  clrcnmstancea. 

Id.  (338)  812 

DEVISB— 11. 

Devise  of  the  testator's  estate,  "one-fourthpart 
to  be  given  to  the  families  of  G.  nollowsy.  W.  R 
Blackbourn,  and  A.  Bnrtlett.  to  those  of  tbelr 
children  that  my  wife  shall  think  proper,  but  la  a 
greater  proportion  to  F.  P.  Holloway  thon  to  any 
other  or  Q.  llolloway's  children ;  to  E.  P.  Bart- 
lett  In  a  greater  proportion  than  to  any  of  A.  Bart- 
lett's  children.  Tbe  balance  to  be  given  to  tbe 
families  of  C.  and  J.  T.  Griffin's  children.  In  equal 
proporilon."  Held,  that  tbe  children  of  C.  and  J. 
T.  GrllBn  took  per  stirpes,  snd  not  per  capita,  and 
that  the  property  divlscd  to  them  wnn  to  be  divided 
Into  two  equal  parts,  one  moiety  to  be  assigned  to 
each  family. 

Walker  ▼.  Orlffio's  Heirs,  (876)  408 

DEVISE— 12. 

1.  B.  being  seized  of  lands  In  the  state  of  New 
York,  devised  the  same,  by  bis  last  will  and  testa- 
ment, to  bis  son  Joseph,  in  fee.  and  other  lends  to 
his  son  Hedcef,  In  fee,  and  added :  "It  Is  my  will, 
and  I  do  order  and  appoint,  that  If  either  of  my 
said  sons  should  depart  this  life  without  Inwfni 
Issue,  his  share  or  part  shall  go  to  the  survivor: 
and  In  case  of  both  their  deaths,  without  lawful 
Issue,  tben  I  give  all  the  property  to  my  brother. 
John  B.,  and  my  sister,  Hannah  J.,  and  their  heirs." 
Joseph,  one  of  the  sons  died  withoutt  lawful  Issue, 
In  1812,  leaving  bis  brother  Medcef  surviving,  who 
afterwards  died  without  Issue :  Held,  that  Joseph 
took  an  estate  In  fee,  defeasible  tn  the  event  of  nls 
dying  without  Issue  in  tbe  Ufe-tlme  of  bis  brother : 
that  the  limitation  over  was  good  as  an  executory 
devise ;  and  on  the  death  of  Joaepb,  vested  In  his 
surviving  brother,  Medcef. 

Jackson  t.  Chew,  (163)  583 

2.  This  court  adopts  the  local  law  of  real  prop- 
erty, as  ascertained  by  tbe  decisions  of  tbe  state 
courts,  whether  those  decisions  are  grounded  on 
tbe  construction  of  the  statutes  of  tnm  state,  or 
form  a  part  of  the  unwritten  taw  of  tbe  state. 

Id.  (162)  586 

3.  The  court,  therefore,  considered  it  unnecen- 
aary  to  examine  tbe  question  arising  upon  the 

,  above  devlaot  as  a  question  of  general  law ;  or  to 
WbeaC  9,  10,  11.  la. 
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rerltw,  and  attempt  to  reeooelle  tbe  eases  In  the 
Cnsllan  courts  npon  sfmllar  clauses  In  wills,  tbe 
eoostrnctlon  of  this  clause  bavlnic  been  long  set- 
tled by  a  nnlfom  ao'les  of  adjnolcatlons  in  New 
ToA,  and  baTlng  become  a  flxed  rule  of  property 
in  that  state. 

Jackson  t.  Chew.  (161.  162)  686 

4.  A  devise  In  tbe  foilowlne  words :  "I  give  ana 
devise  to  my  beloved  son,  B.  W.  O..  two  third 
parts  of  that  mv  Ferrr  Farm,  so  called,"  etc. 
'*to  htnit  the  said  B.  W.  O..  and  to  bfs  heirs  and  as- 
slgna  forever,  he.  my  said  son  B.  W.  0.  paying  all 
my  just  debts  out  of  said  estate.  And  I  do  hereby 
order,  and  it  Is  my  wilt,  that  my  son  B.  W.  G.  shall 
nay  all  my  Just  debts  ont  of  tbt  estate  herein 

gven  to  blm  aa  aforesaid,"  creates  a  otiaivo  npon 
«  estate  In  the  hands  of  the  devisee. 

Potter  T.  Gardner,  (498,  601>  7W,  707 
6.  A  bona  fide  pnrchaaer,  who  pays  the  purchase 
money  to  a  person  authorised  to  am.  Is  not  bound 
to  look  to  its  application,  whetiier  In  the  ease  of 
lands  charged  in  the  hands  of  an  heir  or  devisee 
with  the  pument  of  debto,  or  lands  devised  to  a 
ttostee  for  the  payment  of  debto. 

Id.  (602)  707 

6.  Hut  It  the  money  be  misapplied  by  tbe  devisee 
or  trustee,  with  the  cooperation  of  the  snrchBser, 
he  remains  liable  to  the  creditors  for  the  sum  so 
misapplied. 

Id.  (502)  707 

7.  On  a  bill  filed  \a  an  ueentor  against  a  de- 
Tlsee  of  lands  chanted  with  the  payment  of  debts, 
for  an  aeconnt  of  the  trust  fond,  ete.,  the  creditors 
are  not  IndiBpensable  parties  to  the  suit.  The 
fund  may  be  Drought  mto  court,  and  dlstrlbnted 
under  Its  direction,  according  to  the  rights  of 
those  who  may  apply  for  It, 

Id.  (SCO)  707 

8.  An  absolute  bequest  certain  slaves  to  P.  H. 
1>  daaUfled  by  a  subsequent  llmltotlon  over,  that  If 
either  of  the  testator's  grandchildren,  P.  H.  or  J. 
D.  A.,  should  die  without  a  lawful  heir  of  their 
bodies,  that  the  other  should  heir  his  estate,  which 
converted  the  previous  estate  Into  an  estate  tall; 
and  there  being  no  words  In  the  will  which  re- 
strained the  dyrng  without  issue  to  the  Ume  of  tbe 
death  of  the  legatee,  the  limitation  over  was  held 
to  be  a  contingency  too  remote. 

WllllemBon  v.  Daniel.  (668)  731 

0.  Tbe  rule  of  partus  seqaltar  ventrem  is  univer- 
sally followed,  nnlees  there  be  something  In  the 
terms  of  tbe  instrument  which  disposes  of  tbe 
mother,  separating  the  Issue  from  her. 

Id.  <fi7Q)  781 

DUTIBS—e. 
See  Admiralty,  2,  8,  84,  89.  80. 

DUTIBS— 10. 
See  Admiralty,  23. 

DUTIBS— 11. 
See  Construction  of  Stetute,  12,  18,  14. 

DUTIES— 12. 
8oa  Construction  of  Statute,  8,  9,  10,  11. 13. 


BJBCTUBNT— 11. 
■oe  Practice,  10. 

EMBARGO— 11. 
Bee  Construction  of  Stetute,  1,  X 

BBROB— 11. 
Bee  Practice,  1,  2,  11, 12,  13. 

BVIDBNCE— 9. 

1.  Secondary  evidence  of  the  contents  of  written 
Instruments  Is  not  admissible,  where  tbe  originals 
are  within  the  control  or  custody  of  the  party. 

Sebree  v.  Dorr.  (558.  663)    160,  161 

2.  Secondary  evidence  ot  the  contente  of  written 
Instruments  is  admissible,  wherever  It  appears  that 
the  original  Is  destroyed  or  lost,  by  'acount,  with- 
out any  fault  of  the  party. 

Renner  v.  Bank  of  Columbia, 

(Ul,  SH>    166,  16S 

6  1j.  ed. 


3.  In  the  case  of  a  lost  note.  It  Is  not  neeeMary 
that  Ite  contente  should  be  proved  by  a  notarial 
copy.  All  that  ts  required  Is,  that  it  should  be  the 
best  evidence  tbe  party  has  in  bis  power  to  pro- 
duce. 

Renner  v.  Bank  of  Columbia,      <697)  170 

4.  The  English  practice  of  requiring  a  special 
count  in  the  declaration,  as  upon  a  lost  note,  in 
order  to  let  In  secondary  evidence  of  Ite  contostat 
has  not  been  adopted  In  the  tinited  States. 

Id.  (lb.)  170 

B.  If  a  party  Intended  to  use  n  written  Instm- 
meot  In  evidence,  he  must  produce  tbe  original.  If 
in  his  possession.  But  If  it  is  in  the  oossfsslon  of 
tbe  other  party,  who  refuses  to  produce  It,  after 
notice,  or  If  the  original  Is  lost  or  destroyed, 
secondary  evidence  (being  the  best  which  the  na- 
ture of  the  case  allows)  will  be  admitted. 

RIggs  V.  Toyloe,  (483)  140 

6.  The  par^,  in  such  case,  may  read  a  counter- 
part ;  or.  If  there  la  no  connterpart,  an  ezamtned 
eonr ;  or.  If  no  soeb  copy,  may  ^ve  parol  evidence 
of  tbe  contenta. 

Id.  (486)  141 

7.  Where  a  writing  has  been  voluntarily  destroy- 
ed, for  fraudulent  purposes,  or  to  create  an  excuse 
for  ite  non-production,  secondary  evidence  ot  Ite 
contente  Is  not  admlBsIble.  But  where  tbe  destruc- 
tion or  loss  (althou^  volnntanr)  happens 
through  mistake  or  accident,  such  evidence  wm  be 
admitted. 

Id.  (lb.)  141 

8.  In  an  action  against  the  receiver,  not  describ- 
ing blm  in  his  official  capacity,  evidence  may  be 
given  of  moneys  received  In  Ins  official  capad^; 
and,  under  a  count  for  money  bad  and  received, 
evidence  may  be  given  of  public  stock  received  by 
him,  where  such  stock  Is,  by  law,  made  receivable, 
at  par,  In  payment  for  lands  aold  by  the  United 


Walton  r.  Utolted  Statas,  (OBI)  182 

EVIDBNCK— la 

See  Admiralty,  0. 
See  Chancery,  8. 
See  Insurance. 
See  Lex  Loci,  6. 

See  Danry,  6.  > 
ETIDBNCB— 11. 

1.  Although  It  Is  the  province  of  the  court  to 
construe  written  instruments,  yet.  where  tbe  effect 
of  such  Instruments  depends  not  merely  on  the 
construction  and  meaning  of  the  Instrument,  but 
npon  collateral  facts  in  pals,  and  extrinsic  clr^ 
cumstancea,  the  Inferences  of  fact  to  be  drawn 
from  them  are  to  be  left  to  the  Jury. 

Bttlng  V.  The  .Bank  of  tbe  United  States, 

(69.  75)    419.  422 

2.  A  certlOed  copy  of  a  reglstei-ed  deed  cannot 
be  given  In  evidence.  If  witbin  tbe  power  of  tuf 
party  claiming  under  It  to  produce  the  original, 
unless  there  be  some  express  provision  by  statote. 
making  an  antbentlcated  copy  evidence. 

Brooks  V.  Marbury,        (78,  82)    423,  424 

8.  Where  a  voluntarv  deed  Is  Impeached  as 
fraudulent,  evidence  of  judgments  agalnot  tbe 
grantor  is  admissible  as  proof  (among  other  facta) 
that  he  was  Indebted  at  tbe  time  of  executing  the 
deed,  although  tbe  grantee  was  not  a  party  to  tbe 
suite  on  which  tbe  ludgments  were  obtained. 

Mtnde  V.  Lonrworth,    (199,  210)    454.  4B0 

4.  Evidence  Is  admissible  to  show  another  con- 
sideration than  that  expressed  In  the  deed,  if  not 
Inconsistent  with  the  consideration  expressed. 

Id.  (214)  467 

6.  A  settled  account  Is  only  prima  facie  evidence 
If  Ita  correctness,  at  law  or  In  equity :  It  may  be 
impeached  by  proof  of  ftaud,  or  omission,  or  mis- 
take ;  and  if  It  be  conflned  to  parUcnIar  Items  of 
account,  concludes  nothing  as  to  other  Items  not 
stated  in  it. 

Peridns  t.  Hart.       (287,  ffilO)    468,  468 

6.  A  counsel  or  attorney  la  not  a  competent  wit- 
ness to  testify  as  to  taete  communicated  to  Hthit 
by  bis  client.  In  tbe  course  of  the  relation  inbslsfc- 
Ing  between  them,  but  may  be  examined  as  to  the 
mere  fact  of  the  existence  of  that  relatlm. 

Chirac  v.  Belnicker,     (280.  204)    474,  477 

T.  A  recovery  In  ejectment  la  conclusive  evidence 
in  Ul  action  for  mesne  proflte  agalnat  Oia  tenant 
In  poaaeasion,  but  not  In  relation  to  third  persons. 
But  where  tbe  actlmi  Is  brought  againat  the  land- 
lord In  tact,  wbo  received  the  raita  and  profits, 
and  retlatad  tiie  leeoverr  la  tha  ejectment  snl^ 
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altboueh  be  was  sot  »  party  to  tbat  lolt,  and  did 

not  taEe  upon  himself  the  defease  tberwtf  upon  the 
renord,  but  another  did,  as  landlord. 

Chirac  v.  Kelnlcker,  (296,  297)  478 

8.  A  recoverr  In  ejectment  Is  conclaslve  evidence 
In  an  action  for  mesne  profits  agalnat  the  tenant  In 
possession,  but  not  In  relation  to  third  persons. 
Bnt  wbere  the  action  is  brougbt  against  the  land* 
lord  In  fact,  the  record  In  the  ejectment  suit  Is  ad- 
missible to  show  the  ppsseaslon  of  the  plaintiff, 
connected  with  bis  tttie,  attbougb  It  Is  not  con- 
clusive upon  the  defendant  In  tbe  same  manner  as 
U  be  hnd  been  a  partT  upon  tbe  record. 

Id.  .~   *    .™  J 

0.  Under  the  act  of  2Stb  of  May,  1780,  c.  38 
(xl.),  copies  of  tbe  leelelatlve  acta  of  tbe  several 
states,  authenticated  oj  bavlne  the  seal  of  tbe 
state  afSxed  tbereto,  are  conclusive  evidence  of 
sacb  acts  in  tbe  courts  of  other  states,  and  of  the 
Union.  No  other  formality  Is  required  tban  the  an- 
nexation of  the  seal ;  and,  in  tbe  absence  of  all 
contrary  proof.  It  must  be  presumed  to  hSTS  been 
done  by  an  ofDcer  bavlng  the  custody  tbersof^  and 
comjtetent  authority  to  do  the  act. 

Tbe  United  BUtea  r.  AmeOj, 

(892)  602 

See  Demurrer  to  Evidence. 

BTIDBMCB— 12. 

1.  Where  tbe  testimony  of  tbe  selling  ofllcer.  In 
a  proceeding  In  rem  In  tbe  admiralty.  Is  admitted 
In  the  court  below,  without  objection,  It  cannot  be 
objected  to  In  tbts  court  on  appeal. 

Tbe  Palmyra,  <1.  18)    531,  536 

2.  The  rules  of  evidence  as  to  presamptions  In 
tbe  case  of  private  Individuals,  are  applicable  to 
the  acts  of  corporate  bodies. 

Tbe  Banlc  of  tbe  United  SUtes  t. 

Dandrldge.  (64,  69)    652,  664 

8.  Coses  where  corporatn  acta  have  been  tbe  anb- 
Ject  of  presumptions. 

Id.  (71)  655 

4.  Distinction,  aa  to  evldenee,  between  an  act 

Srescrlbed  by  law  to  be  done  aa  a  condition  prece- 
ent,  as  a  record,  or  only  directory  to  the  omcers 
vbe  are  to  make  tbe  record. 

Id.  (81)  558 

6.  The  exclusive  Jurisdiction  over  wills  of  per- 
sonalty belongs  to  the  appropriate  court  baring 
tbe  peculiar  comlzance  of  testamentary  matters; 
and  before  any  testamentary  paper,  foreign  or 
domestic,  can  be  admitted  In  evidence,  it  must  re- 
ceive probate  In  such  court. 

AvmstronK  v.  Lear,  (169,  175  )  589,  691 
6.  Upon  an  Indictment  under  the  slave  trade  act 
Of  tbe  20th  of  April.  1818.  ch.  373.  agatust  tbe 
owner  of  tbe  sbtp,  testimony  of  the  declnratlons 
of  the  master  being  a  part  of  tbe  res  gestn,  con- 
nected wltb  acts  la  furtberance  of  the  voyage,  and 
within  the  scope  of  bis  authority,  as  agent  of  tbe 
owner  In  tbe  conduct  of  tbe  guUlsr  enterprise.  Is 
admissible  against  the  owner. 

United  States  v.  Gooding, 

(460.  469)  693,  696 
T.  Upon  such  an  Indictment  against  tbe  owner, 
ebarglTiK  htm  wltb  fitting  out  the  ship,  wltb  Intent 
to  employ  her  in  the  llleeal  voyage,  evidence  Is  ad- 
missible that  be  commanded,  authorized,  and  super- 
Intended  tbe  fitment  througb  the  instrumentality 
of  bla  Bgenta,  without  belns  persanally  present. 

Id.  (471)  696 

8.  The  onus  probandl.  In  criminal  cases,  lies 
upon  the  prosecution,  unless  there  be  some  pMltlve 
provision  by  statute  to  the  contrary. 
United  States  t.  Gooding, 

(4W,  471)    898,  696 

See  Guaranty,  2. 

EXTINGI/ISHMENT— 9. 

1.  A  covenant,  under  seal,  to  come  to  a  settle- 
ment within  a  limited  time,  and  to  pav  the  balance 
which  mftrbt  be  found  due,  Is  merely  collateral, 
and  cannot  be  pleaded  as  an  extinguishment  of  a 
simple  contract  debt,  the  period  within  which  the 
settlement  was  to  be  made  having  elapsed  before 
tbe  commencement  of  tbe  suit,  and  tbe  plea  not 
averring  that  any  such  settlement  had  been  made. 

Baits  V.  Peters.  (556)  159 

2.  The  official  bond  clven  by  a  receiver  of  public 
moneys,  does  not  extinguish  tbe  simple  contract 
debt  arising  from  a  balance  of  account  due  from 
him  to  the  United  States.  An  action  of  assumpsit 
for  the  balance  of  account,  and  an  action  of  debt 
upon  tbe  bond  against  tbe  principle  and  sureties, 
may  be  maintained  at  tbe  same  tlm& 

Walton  r.  United  Statea,  (661)  182 
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FORFEITUBE— 10. 
See  Admiral^,  11,  12,  18.  14.  16,  SO.  21,  28. 
PBAUD— 11. 

1.  Deeda  which  are  absolutely  void  cannot  be  tbe 
foundation  of  title:  and  a  cestui  que  trust  cannot 

,  claim  under  a  deed  fraudulently  obtained  by  bis 
'  trustee  or  agent,  acting  by  his  authority. 

Brooks  T.  Marbnry,        (78,  90)    428,  426 

2.  Bat  a  deed  of  assignment  to  a  tmstee  for  thv 
benefit  of  creditors,  la  ralld  as  respects  tb«  credi- 
tors, although  the  grantor  and  grantee  executed 
the  deed  with  Hie  hope  and  expectation,  and  with 
the  view  of  preventing  a  prosecution  for  a  felony 
connected  with  tbe  grantor's  transactions  with  his 
creditors,  If  tbe  preferred  creditors  hare  done 
nothing  to  excite  tliat  hope^  and  tbe  assignment 
was  made  without  their  knowle^e  and  concurrence 
at  the  time  of  its  execution,  and  witbout  a  knowl- 
edn  of  the  motives  which  Influenced  tbe  grantor, 
and  was  not  subsequently  assented  to  by  them  un- 
der some  engagement,  express  or  Implied,  to  sup- 
press the  prosecution, 

id.  (90)  426 

8.  The  caae  of  Hlldretii  t.  Sands,  2  Johna.  Ck. 
Bep.  85,  rerlewed. 

Id.  (lb.)  426 

4.  Casea  where  deeda  have  been  set  aside  upon 
the  gronnd  of  fraud  In  tbe  grantor,  althoutfi  the 
cestui  que  trust  was  Innocent  of  tbe  fraud,  are  all 
cases  miere  tbt  third  pwson  affected  by  tbe  fmnd 
claimed  as  a  volanteer,  and  was  In  some  measure 
connected  with  the  partr  In  the  fraud. 

Id.  (93)  427 

6.  Distinction  as  to  tbe  effect  of  possession  not 
accompanying  the  deed,  between  the  case  where  It 
ctmveys  the  property  for  tbe  direct  use  of  the 
grantee,  and  where  It  is  a  mere  deed  of  tmat  or  as- 
signment for  the  benellt  of  creditors. 

Id.  (81.  82)  424 

6.  Where  a  voluntarr  deed  Is  Impeached  as 
fraudulent,  evidence  of  Judgments  against  the 
grantor  is  admissible  as  proof  (among  other  facts) 
that  he  was  indebted  at  the  time  of  the  making  tbe 
deed,  although  the  grantee  was  not  a  par^  to  the 
suits  on  which  the  Judgments  were  obtained. 

Hlnde  v.  Ix>ngworHi.    (199,  210)    464.  466 

7.  A  roluotary  deed  la  void  as  to  antecedent,  bat 
not  as  to  subsequent  creditors. 

Id.  (2U)  46T 


OUARANTBB— 12. 

1.  The  following  letter  of  guarantee, 

"Baltimore,  17th  Nov.  1808. 
Capt.  Charles  Dmmmomd : 

Dear  Sir — My  son  William  having  mentioned  to 

me,  that,  In  consequence  of  your  esteon  and 
friendship  for  bim,  vou  had  caused  and  placed 
property  of  yours  ana  your  brother's  in  his  nands 
for  sale,  and  that  It  is  probable,  from  time  to  time, 
you  may  have  considerable  traosactlons  together ; 
on  my  part.  I  think  proper  to  guarantee  to  tou  the 
conduct  of  my  son,  and  shall  bold  myself  liable, 
and  do  hold  n^self  liable  for  the  faithful  discharge 
of  ail  bis  engagements  to  you,  both  now  and  in 
future.  (Signed)          Geo.  Prestman." 

will  extend  to  a  partnership  debt  incurred  by  Will- 
iam P.  to  Charles  Drummond,  and  Ricbard,  his 
brotber,  It  being  proved  that  the  transactions  to 
which  tbe  letter  related  were  with  them  as  part- 
ners, and  tbat  no  other  brotber  of  the  said  Charies 
was  Interested  therein. 

Drummond  v.  Prestman,  (515)  712 

2.  In  such  a  case,  the  record  of  a  JudRment  con- 
fessed by  tbe  principal,  William  P.  to  Ricbard  D 
as  surviving  partner  of  Charles  and  Richard  D. 
for  the  amount  of  tbe  debt  due  by  William  P.  to 
tbe  partnership  firm,  was  held  to  be  admissible  In 
evidence.  Inter  alia,  to  charge  the  guarantee. 
George  P.  under  his  letter  of  guaranty. 

Id.  (519)  714 

See  Surety. 

HUSBAND  AND  WIFE— 11. 

1.  Qasre,  How  far  contingent  or  reversionary 
interests  of  the  wife  may  be  assigned  by  the  hus- 
band. 

Cassell  T.  Carroll,        (134,  151)    438.  441 

2.  It  seems,  that  an  assignment  by  tbe  husband 
of  a  debt  actually  due  and  payable  to  tbe  wlf^  de- 
vests. In  equl^.  the  title  of  tbe  wife. 

Id.  (151)  441 

mwat.  9,  10,  11,  19. 
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INDICTMENT— 12. 

«ee  CoDitrnctlon  of  Statute,  1,  2,  3,  4,  S.  0,  7. 
Practice.  11,  12.  18. 

INSURANCE— 10. 

1.  Under  &  poller  containing  ttie  following 
.•Ifiuso :  "It  iB  declared  and  understood,  that  If  the 
ml  K)  re-mentioned  brig,  after  a  regular  snrvey, 
T'hotild  be  condemned  for  belnfr  unsound  or  rotten, 
tlie  Insurers  shall  not  be  bound  to  paj  the  sum 
r  ereby  insured,  nor  any  part  thereof.^'  A  surrey 
I'.y  the  master  and  wardens  of  the  port  of  New  Or- 
leans, which  was  obtained  at  the  instance  of  the 
innster.  who  was  also  a  part  owner,  and  was  traos- 
iiKted  b;  him  to  the  other  part  owner,  and  by  the 
liitlor  laid  before  the  nnderwriten  as  proof  of  the 
loss,  stated,  that  the  wardens  "ordered  one  streak 
of  plank  for  and  aft  to  be  taken  oat.  about  three 
ffct  below  the  bends  on  the  starboard  side;  and 
Totrnd  the  timber  and  bottom  plank  so  macb  de- 
T'aved  that  we  were  nnanlmouslr  of  opinion  her  re- 
pairs would  cost  more  than  ane  wonld  be  worth 
afterwards,  and  that  It  wonld  b*  fOr  the  interest 
•of  all  concerned  she  should  be  condemned  as  un- 
woTthr  of  repair  on  that  ground.  We  did,  there- 
fore, condemn  her  as  not  seaworthy,  and  as  nn- 
-worthy  of  repair;  and,  therefore,  according  to  the 
powers  Tested  by  law  In  the  master  and  wardms 
•of  this  port,  we  do  heret^  order  and  direct  the 
aforesaid  damaged  brig  to  m  sold  at  pablic  anetlon 
"for  the  account  of  the  insurers  thereof,  or  whomso- 
■ever  the  same  may  concern,"  it  was  held  that  the 
snrvey  was  conclusive  evidence,  under  the  clause, 
to  discharge  the  insurers  from  their  liability  for 
«ie  km. 

Janney  t.  Colomhlan  Ins.  Co. 

(411.  41«>    864.  355 

2.  Qanre,  How  far  the  state  legislatures  may  au- 
'thorlse  the  condemnation  of  Teasels  as  unsea- 
-wortby,  l^y  tribunals  or  boards  constitDted  under 
•state  authority.  In  the  absence  of  any  general  reg- 
ulation made  t>y  Congress,  under  Its  power  of  reg 
nlatlng  commerce,  or  as  a  branch  of  ae  admiral^ 
Jurisdiction. 

Id.  (418)  865 

3.  However  this  may  be,  the  above  condemnation 
not  being  specially  authorized  to  any  law  of  the 
■state  of  Tioulslana,  It  wonld  not  bare  been  consld- 
*red  as  conclusive  evidence  within  the  clause,  had 
not  the  condemnation  been  obtained  by  the  master, 
as  the  agent  of  the  owners,  and  afterwards  adopted 
>by  them  a*  proof  of  the  tacts  stated  therein. 

Id.  (lb.)  866 

INSUBANCE— 11. 
See  (Nustmetlai  of  Statute,  7,  8. 

INSUBANCE— 12. 

1.  A  policy  for  $10,000,  upon  a  Toyage  "at  and 
from  Alexandria  to  St.  Thomas,  and  two  ether 

Sorts  in  the  West  Indies,  and  back  to  her  port  of 
Ischarge,  In  the  United  States,  upon  all  lawful 

Cds  and  merchandise.  laden  or  to  be  laden  on 
rd  the  ship,  etc.,  banning  the  adventure  upon 
the  said  goods  and  merchandise  from  the  landing 
mt  Alexandria,  and  continuing  the  same  until  the 
«ald  goods  and  merchandise  snail  be  safely  landed 
at  St.  Thomas,  etc.,  and  the  United  States  afore- 
said." Is  an  Insurance  upon  everv  successlTO  cargo 
taken  on  board  in  the  course  of  the  Toyage  out  and 
home,  so  as  to  cover  the  risk  of  a  return  cargo, 
the  proroeds  of  the  sales  of  the  outward  cargo. 

Columbia  Ins.  Co.  v.  Catlett,      (383)  n64 

2.  Such  a  policy  covers  an  insurance  of  S10,0OO 
■daring  the  whole  voyage  out  and  home,  so  long  aa 
the  assured  has  that  amount  of  property  on  board, 
without  regard  to  the  fact  of  a  pornon  of  the 
original  cargo  having  been  safely  landed  at  an  In- 
termediate port  before  the  loss. 

Id.  (394.  395)  669 

3.  Where  the  cargo.  In  the  course  of  the  outward 
TOyage,  and  before  Its  termination,  was  perma- 
nently separated  from  the  ship  by  the  totnl  wreck 
■of  the  latter,  and  the  cargo  being  perishable  in  Its 
nature,  though  not  Injured  to  on(>-half  Its  value,  it 
became  necessary  to  sell  It,  the  further  prosecution 
of  the  voyage  with  the  same  ship  or  cargo  became 
impracticable;  held,  that  this  was  a  technical  total 
loss,  on  account  of  the  breaking  up  of  the  voyage. 

Id.  (391)  668 

4.  Whether  a  delay  at  a  particular  port  constl- 
-tutea  a  deviation  depends  upon  the  usage  of  trade 
with  reference  to  the  object  of  seUlng  the  cargo, 
•«  li.  ed. 


Where  different  ports  are  to  be  visited  for  this 
purpose,  the  owner  has  a  right  to  limit  the  price 
at  wUeh  the  master  may  sell,  to  a  msonabie  ex- 
tent; and  a  delay  at  a  particular  port,  it  bona 
fide  made  for  that  purpoae.  does  not  constitute  a 
deviation,  though  occasioned  by  this  restriction. 

Columbian  Ins.  Co.  v.  Catlett.    ,(383)  664 

5.  Freight  Is  not  a  charge  upon  the  snlvase  of 
the  cargo  In  the  hands  of  the  underwriters,  wheth- 
er the  assured  Is  owner  of  tbe  ship  or  not. 

Id.  (395)  669 

6.  Where  an  Insurance  was  effected  after  a  loss 
had  happened,  though  unknown  to  the  assured, 
the  master  having  omitted  to  communicate  In- 
formation to  the  owner,  and  having  expressed  his 
Intention  not  to  write  to  the  owner,  and  taken 
measures  to  prevent  tbe  fact  of  tbe  loss  being 
known,  for  the  avowed  purpose  of  enabling  the 
owner  to  effect  Insurance.  In  consequence  of  which 
Information  of  the  loss  had  not  reached  the  parties 
at  the  time  the  policy  was  underwritten :  Held, 
that  the  owner  having  acted  with  good  faith,  was 
not  precluded  from  a  recovery  upon  the  policy  on 
account  of  the  fraudulent  mtsconduct  of  the 
master. 

General  Interest  Ins.  Co.  t.  Runtes, 

(408)  074 


JURISDICTION— 9. 

1.  Tbe  District  Court  of  the  district  where  the 
seizure  was  made,  and  not  where  the  offense  was 
committed,  has  Jurisdiction  of  proceedings  in  rem, 
for  an  alleged  forfeiture. 

The  Merino  et  al.         (391,  402)    118,  121 

2.  If  the  seizure  is  made  on  the  high  seas,  or 
within  the  territory  of  a  foreign  power,  the  Juris- 
diction Is  conferred  on  the  court  of  the  district 
where  tbe  pro|^rty  Is  carried  and  proceeded 
against. 

Id.  (402)  121 

3.  A  municipal  seizure,  within  the  territory  of  a 
foreign  power,  does  not  oust  the  Jurisdiction  of  tbe 
Dlstnet  Court,  Into  whose  district  the  property  Is 
brought  for  adjudication. 

Id.  (402,  403)  121 

4.  Where  courts  of  equity  have  concurrent  Juris- 
diction witb  courts  of  law,  as  In  matters  of  fraud, 
if  tbe  cause  has  already  been  tried  and  determined 
by  a  court  of  law,  a  court  of  equity  cannot  take 
cognizance  of  It,  nnless  there  be  the  addition  of 
some  equitable  circumstance  to  give  Jurisdiction. 
The  court,  which  first  haa  possession  of  tbe  sub> 
Ject,  must  determine  It  conclusively. 

Smith  v.'M'Iver,        (632,  634)    152,  163 
6.  In  such  a  case,  some  defect  of  testimony,  or 
other  disability,  which  a  court  of  law  cannot  re- 
move, must  be  shown,  as  a  ground  tor  resorting  to 
a  court  of  equity. 

Id.  (634)  163 

6.  An  Indorsee  of  a  promissory  note,  who  resides 
In  a  different  state,  may  sue,  in  the  Circuit  Court, 
his  Immediate  indorser,  residing  in  tbe  state  in 
which  the  suit  is  brought,  although  that  Indorser 
be  a  resident  <tf  the  same  state  with  the  maker  of 
the  note. 

Hollan  r.  Torrance,  (587)  164 

7.  But  where  tbe  suit  is  broagbt  against  a  re- 
mote indorser,  and  the  plaintiff.  In  bia  declaration, 
traces  his  tine  through  an  Intermediate  Indorser, 
he  must  show  that  this  Intermedlnte  Indorser  could 
have  sustained  his  action  In  the  Circuit  Court. 

Id.  (lb.)  154 

8.  A  plea  to  the  Jurisdiction  of  the  Circuit  Court, 
must  show  that  the  parties  were  citizens  of  the 
same  state,  at  the  time  the  action  was  brought, 
and  not  merely  at  the  time  of  the  plea  plended. 
Tbe  Jurisdiction  depends  upon  the  state  of  things 
at  tbe  time  of  tbe  action  brought:  and  after  It  la 
once  vested.  It  cannot  be  ousted  by  a  subsequent 
change  of  residence  of  either  of  the  parties. 

Id.  (5^9)  1S4 

9.  QuKre,  As  to  the  authority  of  this  court  to  In- 
terfere, by  mandamus,  in  the  ease  of  the  removal 
or  suspension  of  an  attorney  of  the  district  and 
circuit  courts. 

Bs  parte  Burr,  (629)  152 

10.  Whatever  may  be  tbe  authority  of  this  court 
In  that  respect.  It  will  not  be  exercised,  unless 
where  the  conduct  of  the  court  below  has  been 
grossly  Irregular  and  unjust. 

Id.  (830)  182 
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11.  In  «  fcnlar  complslat  agatauC  an  ttttanej, 
eliargea  eunm  be  leeelved  ana  acted  on,  anleM 
■ladfl  oa  oath.  Bnt  b«  nay  bimtelf  waive  the  pre- 
Umlnarx  of  an  alBdaTlt,  ana  Uie  eonrt  mejr  proceed, 
at  bla  imtancQ,  to  InTeatliate  tbe  ebargee  apon 
testimony,  wbleb  mart  be  oa  oatb.  and  regnlarlr 
taken. 

Ex  parte  Burr,  (S30)  162 

12.  In  replevin,  U  It  be  of  gooda  dlairalned  for 
rent,  tbe  amonnt  (or  wbtcb  avowry  hi  made  la  the 
valne  of  the  matter  In  eoatroTeray ;  and  If  the 
writ  be  Issued  to  try  the  title  to  property.  It  Is  In 
the  nature  of  detinoe,  and  the  vaioe  of  the  article 
replevied  li  the  value  of  the  matter  In  controversy, 
so  as  to  give  Jurisdiction  to  this  court  upon  a  wiit 
of  error. 

Peyton  v.  Robertson,  (S27)  161 

IS.  Tbe  act  Incorporatlns  tbe  Bank  M  tbe  Unit- 
ed States,  gives  the  clrcalt  courts  of  the  TTnlted 
States  jorlsdlctlon  of  autta  by  and  against  tbe 
bank,  and  this  provlsloD  Is  warranted  by  the  con- 
stltockm. 

Osbom  V.  Bank  of  tba  United  Sutea, 

assy  20* 

14.  The  drenlt  courts  of  the  United  States  have 
InriBdtetlon  of  a  bill  brought  by  tbe  Bank  of  tbe 
united  States,  fOr  the  purpose  of  protectlDg  tbe 
bank  In  the  ezerdse  of  Its  franchue,  which  are 
threatened  to  bo  Invaded  under  tbe  unconsUta- 
tlonal  laws  Ot  a  state,  and  the  suit  mav  be  main- 
tained agalnrt  the  ofDcers  and  agente  of  tbe  state 
who  are  entmsted  with  the  ezecouon  of  such  laws. 
Id.  (lb.)  204 


JURISDICTION— 10. 

1.  The  courts  of  tbe  United  States  are  courtu  ot 
limited,  but  not  of  Inferior  Jurisdiction.  If  tbe  ja- 
rlsdktlon  be  not  alleged  In  the  proceedings,  tbelr 
judgmente  and  decrees  may  be  reversed  for  tbat 
cause,  on  a  writ  of  error  and  appeal ;  but,  until  re- 
versed, tbey  are  conclusive  evidence  between  par- 
ties and  privies. 

U'Cormlck  et  ux.  t.  Sulllvant, 

(102,  199)    800,  802 

Bee  Admiralty.  16,  24,  25.  26,  27,  28.  36. 
Set  Chancery,  0.  7. 
See  iBSuranco,  2. 

JURISDICTION— 11. 

1.  In  easea  of  selcure  In  time  of  peace,  for  an  al- 
leged hostile  or  piratical  aggresaloD  In  time  of 
peace,  the  country  of  the  captors  and  of  the  capt- 
ured have  concurrent  Jurisdiction;  and  where  the 
res  capta  Is  brought  Into  a  port  of  the  captor's 
country  for  adjudication.  Ite  courts  mi^  nerdae 
Jurisdiction. 

The  Marlanna  Flora,.      (1,  66)    40S,  418 

2.  In  general,  the  validity  of  a  patent  of  lands 
can  be  impeached,  for  causes  anterior  to  Its  being 
issued.  In  a  court  of  equity  onlv.  But  where  tbe 
grant  Is  absolutely  void,  as  being  Issued  without 
antborlty.  or  against  tbe  positive  problbltion  ot 
tbe  statute.  Its  validity  may  be  contested  at  law. 

Patterson  v.  Winn,  (880,  882)  SOO 

See  Admiralty.  7 
See  Constitutional  Law,  8,  4,  S,  9. 

JURISDICTION— 12. 

1.  Caaes  In  which  the  arodlate  JurtsdletlOB  M 
this  court  may  be  aerclsed  upon  ue  final  JiMg> 
ments  or  decrees  of  the  higbest  court  of  law  or 
equity  of  a  atete,  under  the  25tb  section  ot  tbe 
JudlcUry  act  of  1789.  ch.  20. 

Williams  V.  Norrls,  Uontgomery 
v.  Hemandes,         (117.  129}    S71,  575 

2.  Jurisdiction  of  the  circuit  courts  of  suite 
brouAt  In  tb9  name  of  the  Postmastmr-Oeneral  of 
the  united  States  ob  bonds  given  to  that  olllcer  by 
hla  deputies. 

Postmaster-Oeneral  v.  Early, 

(136.  144)  BT7,  680 
8.  Uanner  In  which  tbe  jurisdiction  of  the  cir- 
cuit conrte,  in  equity  eases,  is  to  be  exerdsed. 
where,  from  the  constitution  of  the  court,  persons 
who  ought  regularly  to  be  made  parties,  cannot  sue 
or  be  sued  In  those  courts. 

Hallow  V.  Blnde.  (193)  699 

4.  Jnrladlctlon  of  a  court  of  eqnl^  over  legacies 
eannot  bo  exerdsed  nntn  the  will  has  received 
probate  In  tbe  proper  court  having  the  peculiar 
jurisdiction  over  testamentary  matters. 

ArmstroDg  t.  Lear,  (168)  689 
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6.  Tbe  Um  for  duUeo.  ooder  the  Import  laws^ 
cannot.  In  any  case,  be  enforced  bj  a  libel  of  In- 
tomatlon  In  um  admiralty ;  the  revenue  jarlMUe- 
tlOD  of  tbe  district  courts,  proceeding  In  rem,  on^ 
extending  to  cases  of  selsures  for  fondtures  under 
laws  of  unpost,  navigation,  or  trade  of  tbe  United 
States. 

United  States  v.  860  Cbeste  of  TM. 

(486)  702 

6.  But  a  suit  at  common  law  may  be  Instituted 
In  tbe  district  or  drcnit  courta,  In  the  name  of  tba 
United  States,  founded  upon  tbdr  legal  right  to 
recover  the  possession  of  goods  upon  wblcn  they 
have  a  Men  tor  duties,  or  to  recover  damagaa  fov 
the  lllwal  taking  or  detaining  tbe  same. 

id.        .  (lb.)  702 

7.  JurlsdirtltRi  of  the  admiralty  io  aulta  m  per- 
sonauL 

Eamsay  v.  Allegre.  (611)  TdC 

See  Lex  Loci. 

LBGACT— la 

See  Devise,  8. 

LEX  LOCI— 9. 

1.  The  disposition  of  real  property,  by  deed  or 
will.  Is  subject  to  the  laws  of  tbe  country  where  It 
Is  situated. 

Kerr  v.  Moon.  (665)  161 

2.  Where  the  devisor  was  entitled  to  warrante 
for  land  In  tbe  Virginia  military  district  In  dw 
state  of  Ohio,  under  the  laws  and  ordinances  of 
Virginia,  on  account  of  his  military  services,  and 
made  a  will  In  Kentucky,  devising  the  lands,  wbldi 
was  doly  proved  and  registered,  according  to  tbe 
laws  of  the  sUte:  Held,  that  although  tbe  title 
to  tbe  land  was  merely  equitable,  and  that  not  to 
any  specific  tract  of  land,  It  could  not  pass,  unless 
by  a  will  proved  and  registered  according  to  the 
laws  of  Ohio. 

Id.  (lb.)  161 

3.  Even  admitting  It  to  have  been  personal  prop- 
erty, a  person  clalmluE  under  a  will  proved  In  one 
state,  cannot  Intermeddle  witb,  or  sue  for.  the 
effecta  of  a  testator  In  another  state,  unless  the 
win  be  proved  In  the  latter  state,  or  It  Is  permitted 
by  some  law  ftf  that  stata. 

Id.  (571)  16S 

4.  Letters  testamentary  give  to  an  executor  n» 
authority  to  sue  for  tbe  personol  estate  of  his  tes- 
tator, out  of  tbe  Jurisdiction  of  tbe  state  by  whlcb 
they  were  granted. 

Id.  (lb.)  16S 

5.  Under  the  statute  of  Ohio,  which  permlta  wills 
made  In  other  states,  concemlag  proper^  In  that 
state,  to  be  proved  and  recorded  In  the  court  of 
the  county  where  tbe  property  lies.  It  must  appear 
tbat  the  requisitions  of  the  statute  have  bera  pur- 
sued, In  order  to  give  the  will  the  same  valwty 
and  effect  as  If  made  within  tbe  state. 

Id.    .fBTS)  IVS 

LEX  LOCI— 10. 

1.  Tbe  conrte  of  every  goveminent  or  stata  hav» 
the  exelnslve  antborlty  of  eonrtroing  Ite  local  stat- 
utes, and  their  construction  will  be  respected  In 
other  countries  or  states. 

Blmendorf  v.  Taylor.   tlSS,  159)    289.  292 

2.  Tbta  court  respecta  the  dedslons  of  tbe  state 
courts  upon  tbdr  loesl  atatiites.  In  the  same  man- 
ner as  tbe  state  conrte  are  bound  by  the  decisions 
of  this  court  In  construing  tbe  constitution,  taws 
and  treaties  of  tbe  Union. 

Id.  (lb.)    289.  292 

8.  The  title  and  dlspodtlon  of  real  pnpatj  la 
fovemed  by  tbe  lex  lod  reel  sItR. 

H'Cormld^  v.  Sulllvant. 
.   »w  .    .    .  <I»2.  202)     800.  803 

4.  The  title  to  lands  can  only  pass  by  devise,  ac- 
cording to  the  laws  of  tbe  state  or  counrrv  where 
tbe  lands  Ile^  The  probate  In  one  state,  or  country. 
Is  of  no  validity  as  affecting  the  title  to  lands  In 
another. 

Id.  Darby  v.  Mayer,        (469)  36» 

5.  QoBre,  How  far  this  gaeral  principle  Is  modi- 
fied by  the  provisions  of  the  constitution,  and  laws 
of  tbe  United  States.  In  respect  to  the  talth  and 
credit,  etc.  to  be  given  to  the  public  acts,  records, 
and  judicial  procedlngs  of  each  state  In  every  othM- 
rtate. 

Darby  V.  Mayer.  (n.)  368 

6.  A  duly  certified  copy  of  a  will  of  lands,  anff 
Uie  probate  thereof,  in  the  Origans'  Court  of  Uary- 
land.  Is  not  evidence.  In  an  action  of  ejectment,  of 
a  devlae  of  lands  In  Tennessee. 

-     J?-       <   .  (n^)  «68 

Sea  Usury,  1.  2. 

Wlwat.     1«,  11,  ii» 
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LBX  LOCI— II. 

Five  jCBrs*  bona  fide  possemlon  of  a  slave  conatl- 
tutlns  a  tlUe  hy  the  laws  of  Virginia,  nnder  whlcb 
a  plolntlir  mar  recover  in  detinue,  sucji  a  possea- 
sioQ  is  a  legal  defense  to  a  pnrcbaser  nnder  such 
possessor.  In  tbe  courts  of  Tennessee.  Althongb 
the  rule  of  limitation  applicable  to  this  species  of 
property  Is,  strlctljr  speaking,  a  part  of  the  lex  fori 
of  Vlr^ola,  yet  as  It  constitutes  the  title  of  the 
vendor  to  the  property,  It  Is  a  bar  to  an  action 
axalnst  tbe  vendee  la  toe  courts  of  another  state. 
Sbetby  T.  Gny,  (361,  871)    49^  407 

LEX  LOCI— 12. 

■  1.  A  testamentary  paper  executed  In  a  foreign 
country,  even  If  executed  so  as  to  give  It  the  effect 
of  a  last  will  and  testatment  by  the  foreign  law, 
cannot  be  made  the  foundation  of  a  suit  for  a 
legacy  In  tbe  courts  of  this  country,  nntll  It  bas 
received  probate  here.  In  the  conn  having  tbe 
peculiar  forlsdlctlon  of  the  probate  of  wills  and 

other  testamentary  matters.   

Armstrong  v.  Lear,  (169)  689 

LIBEI^ll. 

8M%ldmInUtr,  1.  2. 

LIEN— 13. 

1.  The  lien  of  a  Judgment  on  the  lands  of  the 
debtor,  created  by  statute,  and  limited  to  a  certain 
period  of  time.  Is  unaffected  by  the  circumstance 
of  the  plaintiff  not  proceeding  upon  It  (dnrlng  that 
period),  nntll  a  subsequent  lien  has  been  obtained 
and  carried  Into  execution. 

Rankin  v.  Scott.  (177)  S82 

2.  Universal  principle  that  a  prior  lien  Is  entitled 
to  prior  satisfaction  out  of  the  thing  it  binds, 
unless  the  lien  he  Intrinsically  defective,  or  Is  dis- 
placed by  some  act  of  the  psjtj  holding  it,  wblcb 
■hall  postpone  blq  at  law  or  in  equity. 

^  (lb.)  693 

8.  Here  delay  In  proceedlnc  to  execntlon  Is  not 
nicb  an  act. 

Id.  (lb.)  603 

4.  Distinction  created  by  statnte.  as  to  ezecn- 
tions  against  personal  chattda,  and  reaaona  on 

which  it  Is  founded.  .   

Id.  (179,  180)  698 

Sea  ConstroeUon  of  Statnte,  11,  12. 

LIMITATION— 9. 

X.  Where  a  mortgageor  comes  to  redeem,  tbe 
court  of  equity  bas,  by  analogy  to  tbe  statute  of 
limitations,  Bxed  upon  20  years  as  tbe  period,  after 
forfeiture,  and  possession  taken  by  the  mortgagee, 
no  Interest  having  been  paid  In  the  meantime,  and 
no  clrcnmstsnces  appearing  to  account  for  the 
n^lect.  beyond  whicb  a  rigbt  of  redemption  shall 
not  be  favored. 

Hughes  V.  Edwards,    (489,  407)    142,  144 

2.  Where  the  mortgagee  brings  his  bill  of  fore- 
closure,  the  mortgage  will,  after  the  same  length 
of  time,  be  presumed  to  have  been  dlscbarged,  un- 
less circumstances  can  be  shown  to  repel  the  pre- 
sumption, as  payment  of  interest,  a  promise  to  pay, 
an  ackDOWleoKment  by  the  mortgngeor  that  the 
mortgage  la  still  subsisting,  and  tbe  like. 

Id.  (497.  408)  144 

3.  A  bone  tidel  purchaser  under  the  mortgageor, 
with  actual  notice  of  the  mortgage,  or  constructive 
notice  by  moans  of  a  registry,  can  only  protect 
himself  In  equity  by  the  lapse  of  time,  under  the 
some  circumstances  which  would  afford  a  protec- 
tion to  the  mortgageor. 

Id.  (409)  146 

Sm  Local  Law,  2,  8,  12,  18, 

LIMITATION  OF  ACTIONS— 10. 

1.  Although  tbe  statutes  of  limitation  do  not  ap- 
ply, in  terms,  to  courts  of  equltv,  yet  the  period  of 
limitation  which  takes  away  a  right  of  entry,  or  an 
action  of  ejectment,  bas  been  held  by  analogr  to 
bar  relief  In  equity,  even  where  the  period  of  limi- 
tation for  a  writ  of  right,  or  other  real  action,  bad 
not  expired.  _ 

Elmendorf  v.  Taylor,    (162,  168)    280,  294 

2.  Where  an  adverse  possession  bas  continued  for 
twenty  years.  It  constitutes  a  complete  bar  in 
equity,  whereever  an  ejectment  would  be  barred  If 
the  plaintiff  possessed  a  l^al  title. 

Id,  (Ik)    280.  204 

a  Ii.  ed. 


8.  Note  collecting 
of  time. 
Id. 


as  to  tbe  effect  of  lapse 
(177.  not*  1)  286 
UIOTATIOM— 11. 


1.  An  acknowledgment  of  a  debt  lAldi  will  tain 
a  case  out  of  t)ie  statute  of  limitations,  must  be  un- 
quallfled  and  unconditional. 

Wetsell  V.  BuBSsrd,  (309)  481 

2.  If  it  be  connected  wltb  circumstances  which. 
In  any  nuuiner,  affect  the  claim,  or  If  It  be  condi- 
tional, it  may  amount  to  a  new  assumpsit,  for 
which  the  old  debt  is  a  sufflclent  consideration :  or, 
if  it  be  construed  to  revive  the  original  debt,  that 
revival  Is  conditional,  and  the  performance  of  the 
condition,  Mr  a  raadmets  to  perform  It,  most  be 
shown. 

Id.  (lb.)  481 

3.  Thus,  where  an  action  was  brought,  on  a 

Sromlse  in  writing  to  deliver  a  quantity  of  pow- 
er, and  the  original  assumpsit  being  satisfactorily 

Firoved,  the  defendant  relied  upon  the  statute  of 
Imitations ;  and  one  witness  deposed  that  the  de- 
fendant told  him  that  tbe  plaintiff  need  not  hava 
sued  him ;  for  If  he  bad  come  forward  and  settled 
certain  claims  wblcb  defendant  had  against  him, 
the  defendant  would  have  given  him  his  powder. 
To  another  witness  defendant  said  tbat  be  should 
be  ready  to  deliver  the  powder  whenever  the  plain-  - 
tiff  settled  a  suit  which  Dr.  E.  bad  brongbt  aninat 
him,  etc.  Held,  tbat  those  declarations  did  not 
amount  to  an  nnouallfled  and  unconditional  ac- 
knowledgment of  tbe  debt,  but  that  the  plaintiff 
ought  to  have  proved  a  performance  or  a  readi- 
ness to  perform  the  conditloD  on  which  tbe  new 
promise  was  made. 

Id.  (lb.)  481 

4.  Note  upon  the  current  of  autborU^ea  as  to  ttie 
Interpretation  of  the  statute  of  llmltutlons. 

Id.    Note  1.  (316)  484 

5.  The  terms  "beyond  seas,"  tn  the  saving  clause 
of  a  statute  of  limitations  are  to  be  construed  as 
equivalent  to  without  the  limits  of  tbe  state  where 
the  statute  is  enacted. 

Shelby  V.  Guy,  (361,  366)    496,  406 

6.  The  former  decision  of  this  court,  upon  tbe 
construction  of  the  saving  clause  of  tbe  statute  of 
limitations  relating  to  persons  without  tbe  llmtta 
of  the  state.  In  Hurray  v.  Baker  (ante,  Vol.  III.,  p. 
641),  revised  and  confirmed.  , 

Id.  (866)    406  ^ 

7.  Quere,    How  ter  tbe  principle  ot  the  above  ' 
decision  has  been  received  In  tbe  local  courts  ot 
Tennessee. 

Id.  (867)  496 

See  Local  Law.  9.  18. 

LUflTATION— IS. 

1.  Under  the  4th  section  of  the  act  of  April  10th,  ' 
1800,  ch.  21,  althongh  tbe  condition  of  the  mar- 
shal's bond  is  broken  Dy  his  neglecting  to  bring  the 
money  Into  court  directed  to  be  so  brought  in,  or 
to  pay  It  over  to  the  party,  yet.  If  the  proceedings 
be  suspended  by  appeal,  so  Uat  the  party  injured 
has  no  right  to  demand  tbe  money,  or  to  sue  for 
tbe  recovery  of  It,  his  right  of  action  has  not  ac- 
crued, so  aa  to  Mr  it,  if  not  commenced  within 
six  rears. 

Hootgomery  t.  Bemandez, 

(129,  183)     67S,  676 

2.  An  acknowledgment  of  the  debt  by  tbe  per- 
sonal representatives  of  tbe  original  debtor,  de- 
ceased, will  not  take  tlie  ease  oat  ot  the  statute  at 
llmltatlonB. 

Thompson  t.  ^ter,  (56S)  780 

LOCAL  LAW— 9. 

1.  The  act  of  Pebnsylvanla  of  1779,  "for  vesting 
the  estates  of  the  late  proprietaries  of  Pennsylva- 
nia. In  this  commonwealth."  did  not  confiscate 
lands  of  the  proprietaries  wblcb  were  within  tbe 
lines  of  manors ;  nor  were  the  same  confiscated  by 
tbe  act  of  1781.  for  establishing  a  land-olBc& 

Kirk  V.  Bmith.  (241)  81 

2.  The  statnte  ot  limitations  of  Pennsylvania,  ot 
1705,  Is  inapplicable  to  an  action  of  ejectment, 
brougbt  to  enforce  the  unpaid  poretaaae-moner. 
for  lands  of  tbe  proprietaries  wltoln  the  manwa, 
for  which  warrants  had  Issued. 

Id.  (288)  n 

S.  Nor  Is  the  statnte  of  llmlUttona  at  1785  a 
bar  to  such  an  action. 

Id.  (398)  OS 
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4.  The  Teatry  of  the  Episcopal  Cbarcb  of  Alex- 
■andrla,  now  known  bj  the  name  of  Christ's  Church, 
Is  the  regular  vestry.  In  succesBloo,  of  the  parish 
•ot  Fairfax,  and  In  connection  with  the  minister, 
baa  the  care  and  manaEemcDt  of  all  the  temporall- 
tlea  of  the  parish  within  the  scope  of  their  author- 
ity. A  aale  by  them  of  the  church  lands,  with  the 
Assent  of  the  minister,  under  the  former  decree  of 
this  court,  coDvcTB  a  good  title  to  the  purchaser. 

Mason  r.  Miincaster,    (445.  454)    131.  133 

6.  The  pariBhloDers  have.  Individually,  do  rieht 
■or  title  to  the  glebe  lands ;  they  are  the  property  of 
the  parish  in  its  aggregate  or  corporate  capacity, 
to  be  disposed  of.  for  parochial  purposes,  by  the 
▼eatry,  wno  are  the  legal  agents  and  representa- 
tives of  the  parish. 

Id.  (468)  137 

6.  Under  the  reserve  contained  In  the  cession  act 
of  Virginia,  and  under  the  acts  of  Congress  ot  Au- 

fast  10th,  1790,  ch.  67  (zi.),  and  of  June  9tti, 
794,  ch.  238  (ixil.).  the  whole  country  lying  be- 
tween the  Sclota  and  Little  Miami  rlvera,  waa  anb- 
Jected  to  the  military  warrauta,  to  satisfy  which 
the  reserve  was  made. 

Doddridge  v.  Thompson,  <469)  187 

7.  The  territory  lying  between  two  rivers.  Is  the 
whole  country  from  their  sources  to  their  mouths; 
Mna  It  no  branch  of  either  of  them  has  acquired  the 
name,  exclusive  of  another,  the  main  branch,  to 
Its  source,  must  be  considered  as  the  true  river. 

Id.  (473)  ISS 

8.  The  act  of  June  2eth.  1812.  ch.  432  (clz.),  to 
ascertain  the  western  boundary  of  the  tract  re- 
served for  the  military  warrants,  and  which  pro- 
rlslonally  designate  Ludlow's  line  as  the  western 
"boundary,  did  not  Invalidate  the  title  to  land  be- 
tween that  line  and  Robert's  line,  acqalrad  under  a 
Virginia  military  warrant,  prerioua  to  the  passage 
•of  that  act. 

Id.  (478)  130 

9.  The  land  between  Ludlow's  and  Roberta'  line 
was  not  withdrawn  from  the  territory  liable  to  be 
surveyed  for  military  warrants,  by  asj  act  of  Con- 
gress passed  before  the  act  o(  June  20tb,  1812, 
ch.  432  (cix.) 

Id.  (480)  140 

10.  The  land  law  of  Virginia  of  1779  makea  a 
pre-emption  warrant  superior  to  a  treasury  war- 
rant, whenever  thev  Interfere  with  each  other,  un- 
less the  holder  of  the  pre-emption  warrant  has  for- 
feited that  superiority,  by  falling  to  enter  his  war- 
rant with  the  surveyor  of  the  county,  within  twelve 
months  after  the  end  of  the  session  at  which  the 
loud  law  was  enacted :  and  on  that  period  having 
expired,  and  being  prolonged  by  successive  acts, 
during  which  time  there  was  one  Interval  between 
tbe  expiration  of  the  law  and  the  act  of  revival, 
the  orfglnal  right  of  the  holder  of  the  pre-emption 
warrant  was  preserved,  notwithstanding  that  1d- 
tervel,  the  entry  of  the  bolder  of  the  treasury  war- 
rant not  having  been  mode  durfaig  the  same  In- 
terval. 

Stevens  t.  M'Cargo,  (602)  145 

11.  A  Question,  under  tbe  registry  acts  of  Ten- 
nessee, wnetber  a  Junior  conveyance  registered, 
should  take  precedence  of  a  prior  nn registered 
deed :  Hold,  that  the  reclstry  did  not,  under  the 
circnmstances,  vest  the  title  agalnit  the  elder  deed. 

Love  v.  SImms.  (616)  140 

12.  By  the  statute  of  limitations  of  Tennessee  of 
J707  a  possession  of  seveo  years  Is  a  protection, 
only  when  held  under  a  grant,  or  under  menne  con- 
veyances which  connect  It  with  a  grant. 

Walker  v.  Turner,  (641)  165 

18.  A  sheriff's  deed,  wblch  Is  void  for  want  ot 

Jurisdiction  In  the  court  under  whose  Judgment 
he  sale  took  place,  is  not  such  a  conveyance  as 
that  a  possession  under  it  will  be  protected  by  the 
statnte  nf  Umltatloaa. 

Id.  (646)  166 

14.  Secondary  evidence  of  the  contents  of  writ- 
ten Instrumenta  Is  not  admissible,  when  the  origi- 
nals are  within  the  control  or  cnstoflr  of  tbe  psr- 
ty ;  and  this  mle  of  eridenee  Is  not  dispensed  with 
by  the  local  statutes  of  Kentucky,  which  provide 
that  no  person  shall  be  permitted  to  deny  nls  sig- 
nature, as  maker  or  asBtnior  of  a  note,  in  a  suit 
against  htm.  uoless  he  will  make  an  atDdavlt  deny- 
ing tbe  execution  or  assignment.  These  atatntes 
do  not  dispense  with  proof  of  the  existence  of  the 
Instrument,  or  of  tbe  right  of  the  part?  to  hold 
It  by  assignment. 

Sebree  v.  Dorr,  (658)  160 

18.  Under  the  folIowloB  entry,  "H.  R.  enters, 
2.000  acres  in  Kentucky,  1^  virtue  of  a  warrant  for 
military  aervlcea  performed  bj  him  In  the  last 
778 


war  in  the  fork  of  the  Hrst  fork  of  Licking,  running 
up  each  fork  for  auantlty,"  It  appeared  in  evidence, 
that  at  tbe  first  fork  of  Licking,  the  one  fork  was 
known  and  generally  distinguished  by  tbe  name  of 
the  South  Fork,  ana  tbe  other  by  tbe  name  of  the 
main  Licking,  or  the  Blue  Lick  Pork,  and  that 
some  miles  above  this  olace  the  South  Fork  again 
forked :  Held,  that  the  entry  could  not  be  ■atlaOed 
with  lands  lying  Id  the  first  fork. 

Meredltb      Picket.  (573)  163 

16.  In  aueh  a  case,  the  entry  could  not  Im  ex- 
plained, and  the  survey  supported,  by  oral  testi- 
mony. The  notoriety  and  names  of  places  may  be 
shown  by  such  testimony,  but  the  words  or  an 
entry  are  to  be  construed  by  the  court  as  any  other 
written  Inatrument. 

Id.  (576)  164 

17.  The  acts  of  Assembly  of  North  Carolina, 

Sassed  between  the  years  1783  and  1789,  InvaU- 
ate  all  entries,  surveys,  and  grants  of  land  within 
tbe  Indian  territory,  which  now  forma  a  part  of 
the  territory  of  the  atate  of  TenncBaee.  Bot  ther 
do  not  avoid  entries  commencing  witbont  tbe  In- 
dian boundary,  and  rnnnlng  Into  It,  so  far  as  re- 
spects that  portion  of  the  land  iltnate  witbont 
their  territory. 

Danfortfa  v.  Wear,  (673)  188 

18.  The  act  of  North  Carolina  of  2784,  authoris- 
ing the  removing  of  warrants  wblch  had  been  lo- 
cated upon  lands  previously  taken  np,  so  as  to  place 
them  upon  vacant  lands,  did  not  repeal,  by  impli- 
cation, the  previously  existing  laws,  which  pro- 
hibited surveys  of  land  within  the  Indian  bonnmrj. 
The  lands  to  which  such  removals  are  made,  must 
be  lands  previously  subjected  to  ratry  and  survey. 

Id.  (678)  ia» 

See  Constmction  of  Statute.  13,  14, 
See  Lex  Loci. 

LOCAL  LAW— 10. 

1.  In  Kntueky,  a  sorvey  must  be  premmed  to 
be  recorded  at  the  explratl«i  of  three  Bonths  tram 
Its  date,  and  an  entry  dependent  on  It  is  entitled  to 
all  the  notorie^  of  the  surv^      a  matter  of  re» 

ord. 

Blmendorf  v.  Taylor.  (162.  157)    289,  381 

2.  An  entry  In  the  following  words,  "W.  D. 
enters  8,000  acres,  beginning  at  the  moat  south- 
westwardly  comer  of  D.  B.'s  survey  of  8.000  acres, 
between  Inoyd's  Fork  and  Bull  Skin ;  thence  alone 
tbe  westwardly  line  to  the  comer ;  thence  tbe  same 
course  with  J.  K.'s  line  north  2  degrees,  west  964 
poles,  to  a  survey  of  J.  L.  for  22,000  acres ;  thence 
with  r,ewis's  line,  and  from  tbe  beirinnlng  south  T 
degrees  west  till  a  Hue  parallel  wlu  the  first  line 
will  Include  the  qnantlty."  is  a  valid  entry. 

Id.  fib.)  391 

3.  Such  an  entry  is  sided  by  the  notoriety  of  the 
surveys,  which  it  calls  to  adjoin,  where  those  snr- 
veys  had  been  made  three  months  anterior  to  Its 
date. 

Id.  (lb.)  291 

4.  The  following  entry,  "I.  T.  enters  10.000  acres 
of  land,  on  part  of  a  treasury  warrant.  No.  9739. 
to  be  laid  off  In  one  or  more  surveys,  lying  between 
Stoner'B  Fork  and  Hlngston's  Fork,  sbout  six  or 
seven  miles  nearly  nortb-east  of  Harrod's  Lfa^,  at 
two  white-ash  saplings  from  one  root,  with  the  let- 
ter K  marked  on  each  of  them,  standing  at  the 
forks  of  a  west  branch  of  Htngston'a  Fork,  on  the 
east  Bide  of  the  branch,  then  running  a  line  from 
^ald  ash  sapling,  south  46  degrees  east,  1,600  poles ; 
thence  extending  from  each  end  of  this  line  north 
45  degrees  east,  down  the  branch,  until  a  line  near- 
ty  parallel  to  tbe  beginning  line  shall  include  the 
quantity  of  vacant  land,  exclusive  of  prior  claims." 
Is  not  a  valid  entry,  tbere  being  no  proof  that  tbe 
"two  white-ash  aapllngs  from  one  root,  witb  the 
letter  K  marked  on  each  of  them,  standing  at  tbe 
forks  of  a  west  branch  of  Hlngston's  FoA,*  bad  ac- 
quired sufficient  notoriety  to  constitute  a  valid  call 
for  the  beginning  of  an  entry,  without  further  aid 
than  Is  afforded  by  the  Information  that  the  land 
lies  between  those  forks. 

M'Dowell  V.  Peyton,  (464)  864 

6.  The  local  law  of  Maryland,  as  to  the  effect  of 
evidence  of  the  probate  of  a  will  of  lands,  in  an  ac- 
tion of  ejectment.  Is  the  same  with  tbe  common 
law. 

Darby's  Lessee  v.  Mayer, 

(465,  470)    867.  868 
6.  Tbe  act  of  assembly  of  Maryland  of  1798.  a.  4, 
eh.  2,  art.  8,  does  not  extend  to  a  will  of  lands,  so 
as  to  make  tbe  probate  conclusive  arvldence  In  an 
action  of  ejectment. 

Id.  (4n)  868 

Wbeat.     10,  11,  11. 
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8.  B7  the  laws  of  Tennessee,  a  will  of  lands  In 
«Bother  state  la  not  made  evidence  In  an  action  of 
ejectment  for  lands  In  Tennessee. 

Dsrbj's  Lessee  v.  lAarer.  (472)  369 

8w  Usnrj. 

LOCAL  LAW— 11. 

1.  QuKre,  Tinder  tbe  act  of  tbe  assembly  of 
Maryland  in  1629.  c.  8,  bow  far  the  fact  of  posaes- 
'Slon  not  havlDg  accompanied  a  deed  of  assignment 
for  the  benefit  of  creditors  would  Invalidate  It. 

Brooks  V.  Marbnry,         <78.  81)    423.  424 

2.  Under  tbe  same  act  of  assembly,  a  copy  of  tbe 
■deed  Is  Inadmissible  In  evidence,  where  the  original 
is  In  the  power  of  tbe  party  offering  the  copy. 

Id.  (82,  83)     424.  426 

3.  The  title  and  claim  of  Gbarlcs  Lord  Baltimore, 
Ills  heirs  and  representatives,  to  the  quit-rents  re- 
served by  the  proprietary  of  the  late  province  (now 
«tate)  of  Maryland,  was  extinguished  by  tbe  agree- 
ment between  the  heirs,  devisees,  and  personal 
representatives  of  the  said  Lord  Baltimore,  and  of 
Ills  son  and  heir,  Frederick,  Lord  Baltimore,  made 
3n  1780,  and  confirmed  by  an  act  of  tbe  British 
Parliament  In  1781. 

Cassell  v.  Carroll.        (138,  148)    438,  441 

4.  It  seems,  that  a  bona  fide  assignment,  for  a 
valuable  consideration,  made  by  a  husband,  of  a 
'debt  actually  and  presently  due  to  his  wife,  de- 
vests. In  equity,  the  title  of  the  wife. 

Id.  (151)  441 

5.  But  however  this  may  be  In  general,  the 
agreement  made  In  1780,  Including  the  quit-rents 
then  actually  due  (If  at  all)  to  Ixiulsa  Browning, 
the  daughter  of  Charles  I»rd  Baltimore,  and  as- 
fllgnltts  tbrm  to  Henry  Harford,  the  devisee  of 
Frederick  Lord  Baltimore,  having  been  entered  Into 
m  England,  by  tbe  husband  of  Lonlsa  Browning 
«nd  her  committee  (she  being  a  lunatic),  and  tne 
consideration  having  actually  gone  beneficially  for 
her  use ;  and  the  whole  transaction  having  been 
Iwtween  British  subjects,  under  the  direction  of  the 
High  Court  of  Chancery,  and  confirmed  by  an  act 
of  Parliament,  transferred  a  complete  legal  and 
equitable  title  to  the  assignee. 

Id.  (lb.)  441 

6.  Question  as  to  the  suOlclency  of  the  aanowt- 
«dgnient  of  a  deed  of  lands  In  Ohio. 

Hlnde's  Lessee  t.  Longworth, 

(199,  206)    454,  455 

7.  The  following  entry  is  Invalid  for  want  of 
that  certainty  and  precision  which  the  local  laws 
and  derisions  require:  "January  27,  1783.  J.  C.  L. 
«nters  20,000  acres  of  land  on  twenty  treasury  war- 
rants. No.  8858,  etc.,  beginning  at  the  moutn  of  a 
«reek  falling  Into  tbe  main  fork  of  Licking,  on  the 
north  side.  Delow  some  cedar  cliffs,  and  about  35 
miles  above  the  Upper  Blue  Licks,  and  running 
from  said  beginning  up  tbe  north  side  of  Licking, 
and  bounding  with  the  same  as  far  as  will  amount 
to  10  miles  when  reduced  to  a  straight  line,  thence 
extending  from  each  end  of  said  reduced  line,  a 
northerly  course  at  right  angles  to  tbe  same  for 
quantity." 

Llttlcpage  V.  Fowler.  (215)  457 

8.  An  entry  calling  for  the  land  to  He  on  the 
«ast  side  of  Slate  creek,  a  south-west  branch  of  the 
main  fork  of  Licking,  "beginning  where  a  buffalo 
road  crosseth  said  creek  at  the  mouth  of  a  branch 
emptying  Into  said  creek  at  the  north-east  side,  It 
lK>lng  the  place  of  beginning  for  S.  M's  entry  of 
20,000  acres,"  Is  defective  In  certainty  and  preci- 
sion ;  and  Its  defects  are  not  aided  by  the  reference 
to  a.  M.'s  entry  for  "20,000  acres,  lying  on  the 
■west  side  of  Slate  Creek,  south-west  branch  of 
Licking  <'reck.  berrlnntng  where  the  huETalo  road 
crosses  SIste  Crcok.  at  the  mouth  of  a  branch, 
emptying  in  on  the  east  side  thereof;  there  are 
neveral  cfililnfi."'  etc.,  "to  Include  a  quantity  of 
fallen  timber,"  etc. 

Tayloi-'s  Devisee      Owing,         (226)  460 

9.  Under  the  statute  of  limitations  of  Tennessee 
Ot  170T.  c.  43,  s.  4,  peaceable  and  uninterrupted 
possession,  claiming  to  hold  tbe  land  adverse  to  the 
«lalms  of  all  other  persons,  for  seven  years,  under 
a  grant,  or  deed  of  conveyance  founded  upon  a 

Sant,  gives  a  complete  title  to  the  person  who  has 
e  possession. 

Piles  V.  Booldln.  (32r))  486 

10.  The  act  of  assembly  of  Virginia  of  1779.  c. 
13.  s.  3.  secured  from  escheat  all  the  Interest  ac- 

?inlred  by  aliens  In  real  propertv,  previous  to  the 
ssulng  of  the  patent,  and  left  tbe  rights  acquired 
by  tbem  under  the  patent  to  be  determined  by  tbe 
Sanetat  principles  of  the  common  law. 
Govemeur's  Heirs  v.  Robertson, 

(832,  867)    487,  494 
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11.  The  title  of  an  alien  thus  ac(inlred  by  patent 
In  1784,  under  the  laws  of  Virginia,  ana  subso- 
guently  cooflrmed  to  him  by  a  legislative  act  of 
Kentucky  In  1706,  and  to  bis  heirs  and  their  gran- 
tees by  an  act  of  the  state  in  I7S9,  will  overreach 
a  grant  made  by  Virginia  to  a  cltlsen  In  1785,  and 
defeat  the  elauns  «  all  persons  holding  under 
such  grant. 

Id.  (lb.)    487,  494 

12.  These  legislative  acts  of  Kentuclv  were  val- 
id, under  the  compact  of  1788,  between  the  states 
of  Virginia  and  Kentucky. 

Id.  .    (lb.)    487,  494 

13.  Five  years,  bona  fide  possession  of  a  slave 
constitutes  a  title,  by  the  laws  of  Virginia,  upon 
which  the  possessor  may  recover  Id  detinue;  and 
this  title  may  be  set  up  by  the  vendee  of  such  pos- 
sessor In  the  courts  of  Tennessee  as  a  defense  to 
a  suit  brought  by  a  third  party  in  these  courts. 

Shelby  v.  Ouy,  (361,  371)    405.  49? 

14.  Qanre,  Whether  a  parol  gift  of  slaves  was 
valid  by  the  laws  of  Vlrgiiua  previous  to  the  act  of 
assembly  of  1787. 

Id.  (370)  497 

16.  Qusre,  Whether  tbe  doctrine  of  this  court, 
as  to  tbe  effect  of  the  terms  "beyond  seas,"  In  the 
saving  clause  of  a  statute  of  limitations,  being 
equivalent  to  without  tbe  limits  of  tbe  atate  wbere 
the  statute  is  enacted,  has  been  received  In  the 
local  courts  of  Tennessee. 

Id.  (8«7)  496 

16.  Oeneral  prlncMe  as  to  the  cuistrucClon  at 
local  statutes  In  this  court. 

Id.  <Ib.)  496 

17.  In  senerat.  the  validity  of  a  patent  for  lands 
can  only  oe  Impeached  for  causes  anterior  to  its 
being  Issued,  in  a  court  ot  equity.    But  where  toe 

Sant  Is  absolutely  void,  as  where  the  state  has  no 
:le,  or  tbe  ofllcer  has  no  authority  to  Issue  tbe 
grant,  the  validly  of  the  sraat  may  ba  cwtasted 
at  law. 

Patterson  v.  Winn,  (880,  382)  600 

18.  The  laws  of  Georgia,  in  the  year  1787,  did 
not  prohibit  the  Issuing  of  a  patent  to  any  one 
person  for  more  than  1,000  acres  of  land.  The 
proviso  In  the  act  of  assembly  of  tbe  17tb  of  Feb- 
ruary, 178.3,  limiting  the  quantity  to  that  number. 
Is  exclusively  confined  to  head-rlgnts. 

Id.  (lb.)  600 

19.  Qunre,  Whether  the  compact  of  1780,  be- 
tween Virginia  and  Kentucky,  restrained  the  legis- 
lature of  Kentucky  from  prolonging  the  time  for 
surveying  one  entry  to  the  prejudice  of  n^nther. 

Milter  V.  M'intire,  (441)  B16 

20.  By  the  construction  of  the  act  of  Kentueay 
of  1797,  granting  further  time  for  making  aurveys, 
with  a  proviso,  allowing  to  Infants,  etc.,  three  yean 
after  their  several  dlsahtllties  are  removed,  to  com- 
plete surveys  on  their  entries;  if  any  one  or  more 
of  the  Joint  owners  be  under  the  dlsabllitf  In- 
fancy, etc.,  it  hrlDgs  tbe  entry  within  the  atvinc 
of  toe  proviso,  as  to  all  of  the  other  owners. ' 

Id.  (444)  616 

LOCAL  LAW— 12. 

1.  Under  the  act  of  North  Carolina  of  1782,  for 
the  relief  of  the  ofilcers  and  soldiers  In  the  con- 
tinental line,  etc.,  the  commissioners  having  de- 
termined that  the  French  ll'-i'  'ni 
reservations  of  tbe  statute,  as  pabllc  property,  and 
having  surveyed  the  said  rrsc-rVHtloa  m  ..-1,  i.j<; 
same  was  protected  from  individual  survey  and 
location,  althoui^  It  exceeded  Hie  quantity  of  640 
acres. 

Edwards'  Lessee  v.  Darby,        (206)  603 

2.  The  French  lick  reservation  has  "'^t  h»"- 
since  subjected  to  appropriation,  by  entry  and 
survey,  as  vacant  land,  by  any  subsequent  statute 
of  North  Carolina  or  Tennessee. 

Id.  (lb.)  608 

3.  This  court  adopts  the  local  law  of  real  prop- 
erty, as  ascertained  by  the  decisions  of  the  state 
courts:  whether  those  decisions  are  grounded  on 
the  Interpretation  of  statutes,  or  on  unwritten  law 
which  has  become  a  fixed  rule  of  property  in  the 
state. 

Jackson  v.  Chew,         (163,  167)    583,  588 

4.  Cases  reviewed  in  which  this  court  has  rec- 
otmlzed  the  state  decisions  as  conclusive  of  ques- 
tions of  local  law. 

Id.  (leu)  689 

5.  A  question  In  equity  as  to  the  title  to  a  lot  of 
land  In  the  town  of  Lexington.  Kentucky,  reserved 
as  public  propertj.  and  claimed  as  having  been 
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appropriated  by  th«  plalntfff'i  ancestor.    Bill  dis- 
mlued  under  the  circumstances  of  the  casfe. 
HeConnell  r.  The  Town  of  Lexlnjrton. 

(082)  78B 

6.  The  act  of  Hay  8tta,  1820,  cb.  S9S,  "for  the- 
relief  of  the  legal  repreaentativea  of  Ilenrr  Willis," 
did  not  antborUe  them  to  enter  landa  wltbln  the 
tract  Burrefed  and  laid  off  for  the  town  of  Clai- 
borne, In  toe  state  of  Alabama. 

Chotard  v.  Pope,  (58T)  787 

7.  On  the  construction  of  the  statute  of  Vlnrlnla, 
emancipating  slaves  brought  Into  that  state  In 
1792,  unless  the  owner  removing  wttb  them  should 
Uke  a  certain  oath  wltbln  sixty  days  after  such 
removal,  the  fact  of  the  oath  having  been  taken, 
may  be  presumed  by  the  lapse  of  twenty  years,  ac- 
companied with  possesston. 

Mason  v.  Matilda,  (690>  788 

8.  Under  the  statute  of  Virginia,  giving  to 
debts  due  on  protested  bills  of  exchange,  tbe  rank 
of  indgment  debts  a  Joint  Indorser,  who  has  paid 
more  tain  bis  proportion  of  the  debt,  has  a  rtKht  to 
satisfaction  out  of  tbe  assets  of  his  co-lndoraer, 
with  the  priority  of  a  Judgment  creditor. 

Llddlerdale  r.   Boblnson,  <696)  740 

9.  A  concession  of  lands  made  by  the  Spanish 
antborltles  at  Mobile  In  the  year  1806.  cannot  be 
given  In  evidence  to  support  an  ejectment  In  the 
courts  of  the  United  States,  the  same  not  having 
been  recorded,  or  passed  upon  by  the  board  of 
commissioners,  or  register  of  tbe  land-offlee,  estab- 
lished by  the  acts  of  Congress,  relating  to  land 
titles  In  that  couotry. 

Dc  La  Croix  v.  CbamberlRin,      (699)  741 
See  Lien. 

See  Trea^.  1,  2,  8. 

LOTTBRT— 10. 

1.  The  scheme  of  a  lottery  contained  a  stationary 

Srise  for  the  first  drawn  number  on  each  of  twelve 
ays,  during  which  the  drawing  was  to  continue, 
and  the  first  drawn  number  on  the  tenth  day  was 
to  be  entitled  to  $80,000,  payable  in  part  by  three 
hundred  tlckeU  from  No.  501  to  600,  Inclusive. 
No.  623  one  of  the  300  tickets  to  be  given  in  part 

Sayment  of  tbe  said  prise,  was  drawn  first  on  that 
ay,  and  decided  to  be  entitled  to  the  prize  of  |30,- 
oOo.  After  the  drawing  for  tbe  day  was  concluded, 
the  managers  reversed  tbe  decision,  and  awarded 
tbe  prize  to  No.  4760,  which  was  drawn  next  to 
No.  623,  and  had  drawn  a  price  of  twenty-flve 
dollars,  which  they  decreed  to  No.  623. 

Brent  v.  Davis,  (306)  SSO 

2.  In  drawing  the  same  lotterj^  tt  was  discovered 
on  the  last  day  that  tbe  wheel  of  blanks  and  prises 
contained  one  blank  less  than  ongbt  to  have  been 
put  Into  it;  and  to  remedy  this  otstafce  an  addl- 
ttonal  blank  was  thrown  bt. 

Id.  (lb.)  360 

8.  In  an  action  brought  bv  the  managers  against 
a  person  who  had  purcoasea  the  whole  lottery,  for 
tbe  purchase  money.  It  was  held,  that  these  Irregu- 
larities did  not  vitiate  the  drawing  of  the  lottery, 
the  conduct  of  tbe  managers  having  been  bona  (Ide, 
and  the  afllrmance  of  their  acts  not  furnishing  any 
Inducement  to  tbe  repetition  of  the  same  mistake, 
nor  any  Dtotive  for  misconduct  of  any  description. 
Id.  (lb.)  3B0 

4.  QuKre,  Whether  tbe  ticket  No.  923,  or  No. 
4760,  was  entitled  to  the  price  of  $80,000. 


MANDATE— 10. 
See  Admhml^.  29.  80,  84.  86. 

UB8NB  PROFITS— 11. 
See  Practice,  10. 


PATENT— 10. 

1.  A,  having  obtained  a  patent  for  a  new  and 
useful  Improvement,  to  wit.  a  machine  for  making 
watch  chains,  brought  an  action,  under  the  3d  sec- 
tion of  the  patent  act  of  1800,  c.  170  (xxvi.),  for 
a  violation  of  his  patent-right,  against  B  ;  and  on 
the  trial,  an  agreement  was  proved,  made  by  the 
defendant  with  C,  to  purchase  of  blm  al!  tbe  watcb 
chalna,  net  exceeding  five  grosa  a  week,  which  he 
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might  be  able  to  manufacture  within  six  moothe, 
and  an  agreement  on  the  part  of  C  to  devote  bla 
whole  time  and  attention  to  the  manufacture  of  the 
watch  ctaains,  and  not  to  sell  or  dispose  of  any  of 
them,  so  as  to  Interfere  with  tbe  exclusive  privilege 
secured  to  tbe  defendant  of  purchasing  the  whole 
quantity  which  It  might  be  practiable  tor  C  to 
make.  And  tt  waa  proved,  that  the  machine  used 
by  C,  with  the  knowledge  and  consent  of  the  de- 
fendant, in  the  manufacture,  waa  the  same  with 
that  Invented  by  the  plaintiff,  and  that  all  tbe 
watch  chains  thus  made  by  C  were  delivered  to  the 
defendant  according  to  the  contract.  Held,  that 
If  tbe  contract  was  real,  and  not  colorable,  and  If 
the  defendant  had  no  other  connection  with  C 
than  that  which  grew  out  of  tbe  contract.  It  did 
hot  amount  to  a  breach  by  the  defendant  of  the 
plaintiff's  patent-right. 

Kepllnger  v.  De  Toong,  (358)  341 

2.  Such  a  contract,  connected  with  evidence 
from  which  the  Jury  might  legally  Infer,  either 
that  the  machine  which  was  to  be  employed  In  the 
manufacture  of  the  patented  article  was  owned 
wholly  or  In  part  by  uie  defendant,  or  diat  it  waa 
hired  to  the  defendant  for  six  months,  under  color 
of  a  sale  of  the  articles  to  be  manufactured  with 
It.  and  with  Intent  to  Invade  tbe  plalntlfTs  patent- 
right,  would  amount  to  a  breach  of  bla  rIchL 

(ft.)  841 


Id. 


PATMENT— 9. 


1.  In  general,  the  debtor  has  a  right  to  make  the 
appropriation  of  payments ;  If  he  omits  It,  the 
creditor  may  make  It ;  but  neither  party  baa  a 
right  to  maae  an  appropriation  after  the  contro- 
versy has  arisen. 

United  Statea  t.  Klrkpatrlck. 

(720,  737)    199,  208 

2.  In  casea  of  long  and  running  accounts,  where 
balances  are  adjusted,  merely  for  the  purpoae  ot 
making  rests,  tbe  law  will  apply  payments  to  ex- 
tinguish tbe  debts,  according  to  the  priority  of 
time. 

Id.  (738)  20a 

PAYMENT— 10. 

1.  In  general,  a  payment  received  In  forced  pa- 
per, or  In  any  base  coin,  la  not  good ;  and  If  there' 
be  no  negligence  In  the  party,  he  may  recover  back 
tbe  consideration  paid  for  them,  or  sue  upon  blv 
original  demand. 

United  Statea  Bank  t.  Bank  of  Georgia, 

(333)  33d 

2.  But  this  principle  does  not  apply  to  a  payment 
made  bona  fide  to  a  bank,  in  Its  own  notes,  which 
are  received  as  cash,  and  afterwards  discovered  to 
be  forged. 

Id.  (342)  33T 

3.  In  case  of  such  a  payment  upon  general  ac- 
count, an  action  may  be  maintained  by  the  party- 
paying  the  notes.  If  there  Is  a  balance  due  him 
from  the  bank  apon  their  general  account,  either 
upon  an  loslmul  computaaamt,  or  as  for  money- 
had  and  received. 

Id.  (lb.)  387 

4.  Bank  notes  are  a  part  ot  the  currency  of  the 
country ;  they  pass  as  money,  and  are  a  good  ten- 
der, oniesa  specially  objected  to. 

Id.  (847)  888 

PAYMENT- 12. 

Application  of  payments. 

McGlII  T.  Bank  of  the  United 
Statea,  (611,  614)  TU 

PIRACY— 10. 

See  Admlraltr,  42. 

PIRACY— 11. 

See  Admiralty. 

PLBADINO— 8. 

1.  In  a  declaration  npon  a  promissory  not^  tbe 
omission  of  the  place  where  it  Is  payable  Is  fatal. 

Sebree  v.  Uorr,     (568.  661,  562)    160,  161 

2.  Where,  by  the  local  law  and  usage,  payment  of 
a  promissory  note  Is  demandable  on  the  fourth  day 
of  grace.  In  order  to  charge  the  Indorser,  tbe  dec- 
laration against  tbe  indorser  must  lay  the  dmaad 
on  tbe  fourth,  and  not  on  the  third  day. 

Renner  t.  Bank  of  Columbia. 

(681.  694)    166.  188 
Wheat.  8.  to,  11.  11.. 
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.  8.  Qovrik  Whether  a  deelantioa.  In  sach  a  case, 
Bot  STerrlDi  the  local  usage,  wonld  be  good  upon 
demarrer. 

&«nn«r  t.  Bank  of  Columbia,  (594)  1S9 
4.  To  admit  KcoDdary  erldeace  of  a  lost  note,  It 
la  not  necessary  that  there  should  be  a  count  In  the 
declaration  aa  upon  a  loat  nota. 

Id.  <897)  170 

PI^ADINO— 10. 

1.  In  a  plea  of  Joatlflcatlon  bj  the  marshal,  for 
oot  levying  an  execution,  setting  forth  a  remission, 
by  the  Secretary  of  the  Treasu^,  of  the  forfeiture 
or  penal^.  on  which  the  Judgmoit  was  obtained,  It 
la  not  necessary  to  set  forth  the  statement  of 
Acts  upon  whicn  the  remission  waa  foaaded. 

united  States  v.  Morrla, 

(24Q.  283)     S14.  822 

2.  A  defective  declaration  may  be  aided  by  the 
plea,  and  a  defective  plea  by  the  replication. 

Id.  ■  (286)  348 

8.  In  a  declaration  upon  a  covenant  of  warranty. 
It  la  necessary  to  allege  substaDttally  an  eviction  by 
title  paramount;  but  no  formal  terms  are  pre- 
flcribea  In  which  the  avermait  la  to  be  made. 

Day  V.  Chtsm,  (449)  368 

4.  Where  it  was  averred  In  such  a  declaration, 
"that  the  said  O.  had  not  a  good  and  safflclent  title 
to  tbe  said  tract  of  land,  ana  by  reason  thereof  the 
said  plaintiffs  were  ousted  and  dispossessed  of  the 
said  premises  by  dne  course  of  law,"  it  was  held 
aufflefent  as  a  substantial  averment  of  an  eviction 
by  title  paramount. 

Id.  (lb.)  363 

6.  Where  the  plaintiffs  declared  In  covenant  both 
as  heirs  and  devisees,  without  abowlDg  In  particu- 
lar bow  they  were  heirs,  and  without  setting  out 
tiiw  will*  It  waa  held  not  to  be  fatal  on  general  de- 
murrer. 

Id.  (lb.)  363 

tt.  Sudi  a  defect  may  be  amended  under  the  32d 
•action  of  the  Judiciary  act  of  1780,  c.  20. 

Id.  (lb.)  363 

nJIADINO— 11, 

1.  There  nnit  be  anffldent  equity  apparent  on 
tbe  face  of  a  bill  In  chancery  to  warrant  the  court 
In  granting  the  relief  prayed :  and  the  material 
taeu  on  which  the  plaintiff  relies  must  be  so  dis- 
tinctly alleged  aa  to  put  them  in  Issue. 

Harding  v.  Handy.      (103,  119)    429,  434 

2.  Variances  betweeen  the  writ  and  declaration 
are,  in  seneral,  matters  proper  for  pleas  In  abate- 
ment. 

Chirac  V.  Eelnlcker,      (280.  802)    474,  470 

3.  Whether,  by  the  modern  practice  of  tbe 
courts,  variances  between  the  writ  and  declaration 
can  be  taken  advantage  of  by  the  defendant. 

Id.  (302)  479 

4.  Such  variances  cannot  be  taken  advantage  of, 
except  upon  oyer  of  the  original  writ,  granted  In 
some  proper  atage  of  the  cause. 

Id,  (lb.)  479 

6.  Msrriage  of  the  plaintiff,  pendente  lite,  does 
not,  of  Itself,  abate  the  suit.  The  objection  can 
4mly  be  made  available  by  plea  In  abatement 

Id.  (303)  479 

d.  When  there  Is  a  special  agreement  open  and 
•nbelstlng  at  the  time  the  cause  of  action  arises,  a 
general  Indebltatua  assumpsit  cannot  be  mam- 
Soned. 

Perkins  v.  Hart,  (287)  463 

T.  But,  If  the  agreement  baa  been  wholly  per- 
formed, or  If  Its  further  execution  has  been  pre- 
vented by  the  act  of  the  defendant,  or  by  the  con- 
sent of  both  parties ;  or.  If  the  contract  baa  been 
fully  performed  In  respect  to  any  one  distinct 
subject  Included  In  It,  the  plaintiff  may  recover 
upon  a  general  Indebltatua  aaaumpslt. 

Id.  (lb.)  463 

8.  It  seems,  that  as  against  tbe  maker  of  a  prom- 
issory note,  or  against  the  acceptor  of  a  bill  of  ex- 
change, payable  at  a  particular  place,  no  averment 
In  the  declaration  of  a  demand  of  payment  at  tbe 
plaea  designated  Is  necessary. 

n.  S.  Bank  V.  Smith.    (171.  174)    443,  444 

9.  Bat,  at  against  the  Indorser  of  a  bill  or  note, 
such  an  averment  Is.  In  general,  uecessnry. 

Id.  (17S)  444 

10.  Clrctmistances  distinguishing  a  count  In  det- 
inue from  a  count  In  trover. 

Sholby  V.  Ouy,  (861,  86S>    496,  496 

«  li.  ed. 


11.  In  tnlta  for  an  Indivisible  thing,  a  right  of 
action  sorvlvu  to  a  tmant  In  cnnmon, 

Shelby  T.  Ouy,  (891,  86B)  496 

POWBB— 12. 

8m  Devise,  4.  6,  0. 

PRACTICB— 9. 

1.  A  certiorari,  upon  a  suggestion  of  dlmunlUon 
In  the  record,  may  be  made  by  the  clerk,  and  need 
not  be  made  by  the  Judge  of  the  court  below, 

Stewart  v.  Ingle,  (626)  261 

2.  Under  the  judiciary  act  of  1789,  cb.  20,  s.  22, 
tbe  security  to  be  taken  from  tbe  plaintiff  in  error, 
by  tbe  Judge  signing  a  cita^on  on  a  writ  of  error, 
must  be  BulBctent  to  secure  tbe  whole  amount  of 
the  Judgment,  and  is  not  to  be  confined  to  such 
damages  as  the  Appellate  Court  may  adjudge  for 
the  delay. 

Catlett  V.  Brodle,  (SB8)  ISS 

8.  In  ejectment,  an  amedment,  so  as  to  enlarge 
the  term  laid  In  the  declaration,  will  be  penaltteo. 
In  the  discretion  of  the  court 

Waiden  v.  Craig,  (576)  164 

4.  But  a  writ  of  error  will  not  He  In  a  case 
where  tbe  court  below  has  denied  a  motion  for  this 
purrwse. 

Id.  (678)  184 

5.  The  discharge  of  the  Jury  from  giving  a  v«r- 
diet  in  a  capital  case,  without  the  consent. of  the 

grlsoner,  the  Jury  being  unable  to  agree,  1b  not  a 
ir  to  a  subsequent  trial  for  tbe  same  offense. 
United  States  v.  Peres.  (570)  166 

6.  The  court  is  invested  with  the  discretionary 
authority  of  discharging  the  Jury  from  giving  any 
verdict.  In  cases  of  this  nature,  whenever,  iu  their 
opinion,  there  Is  a  manifest  necessity  for  such  an 
act,  or  tbe  ends  of  public  Justice  would  otberwlsb 
be  defeated. 

Id.  (580)  165 

7.  Under  tbe  10th  section  of  the  patent  act  of 
the  21at  of  February,  1703,  cb.  11,  upon  granting 
a  rule,  by  the  Judge  of  the  District  Court,  upon 
tbe  patentee^  to  show  cause  why  process  should 
not  Issue  to  repeal  the  patent,  the  patent  Is  not 
repealed,  de  fiicto,  by  making  the  rule  absolute: 
but  tbe  process  to  be  awarded  la  in  the  nature  of 
a  scire  facias  at  common  law,  to  the  patentee  to 
show  cause  why  the  patent  should  not  be '  re> 
pealed,  with  costs  of  suit ;  and  upon  the  return  of 
such  proceas,  duly  served,  the  Judge  is  to  proceed 
to  try  tbe  cause,  upon  the  pleadings  filed  by  tbe 

Eartles,  and  the  Issue  Joined  thereon.  If  the  Issue 
e  an  Issue  of  fact,  the  trial  thereof  la  to  be  by 
a  Jury ;  If  an  Issue  of  law,  by  tbe  eoort.  as  in 
other  eases. 

Ex-parte  Wood  and  Brundage,       (603)  171 

8.  In  such  a  case,  a  record  Is  to  be  made  of- tbe 
proceedings,  antecedent  to  tbe  rule  to  show  cause 
why  process  should  not  Issue  to  r»>eal  tbe  patent, 
and  upon  which  the  rale  Is  founded. 

Id.  (lb.)  171 

0.  It  Is  not  necessary  that  a  bill  of  exceptlona 
should  be  formally  drawn  and  signed  before  the 
trial  Is  at  an  end.  The  exception  may  be  taken  at 
the  trial,  and  noted  by  tbe  court,  and  may,  after- 
warda,  during  the  term,  be  reduced  to  form,  and 
signed  by  tbe  Judge.  But  in  such  cases,  it  is  signed 
none  pro  tunc,  and  purports,  on  its  face  to  be  the 
same  as  If  actually  reduced  to  form,  and  signed 
during  the  trial.  It  would  t>e  a  fatal  error  If  It 
were  to  appear  otherwise. 

Walton  V.  United  States,  (651)  182 

10.  Where  tbe  writ  of  error  Is  dismissed  for 
want  of  JorisdlctloD.  no  costs  are  allowed. 

M'lver  V,  Wattles.  (650)  182 

11.  It  is  unnecessary  for  an  attorney  or  solicitor, 
who  prosecutes  a  suit  for  the  Bank  of  the  United 
States,  or  other  corporation,  to  produce  a  warrant 
of  attorney  under  tbe  corporate  seal. 

Osbom  V.  Bank  of  tne  United  States. 

(738)  204 

12.  Whatever  authority  may  be  necessary  for  an 
attorney  or  solicitor  to  appear  for  a  natural  or  ar- 
tlficlat  person,  it  Is  not  a  ground  of  reversal  for 
error,  in  an  appellate  court,  that  such  authority 
does  not  appear  on  tbe  face  of  the  record.  It  Is  a 
formal  defect,  which  Is  cured  by  tbe  statute  of  Jeo- 
fails, and  tbe  82d  section  of  the  Judiciary  act  of 
1789.  cb.  20. 

Id.  (lb.)  204 

See  Admiralty. 

See  Chancery,  18.  14.  16,  10,  IT. 
See  Evldoice. 
See  Prise,  2. 
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TRACTICE— 10. 

1.  CongresB  has  power  to  regulate  the  proceu  In 
the  conrts  of  the  Union,  In  all  cases.  Independent  of 
state  laws,  and  state  practice. 

Wayman      SouQiard,       (1.  21)    2S8,  267 

2.  The  14th  section  of  the  ludtciary  act  of  1789, 
e.  20,  autborltes  the  courts  of  the  United  States  to 
lame  writs  of  execntiOD,  as  well  as  other  'writs. 

Id.  (22)  208 

8.  The  84th  section  of  tiie  Jodldary  act  of  1789, 
e.  20,  does  not  apply  to  the  process  and  practice 
ot  the  coorts.  It  menly  furnishes  a  rule  of  de- 
eUlMi,  and  is  not  intended  to  regulate  the  remedy. 

Id.  (24)  258 

4.  The  process  act  of*1702,  e.  187  (zxzrl.).  Is  tbe 
law  which  regnlates  executions  Issuing  from  the 
courts  of  the  United  States ;  and  It  adopts  tbe  prac- 
tice of  tbe  Supreme  Court  of  the  states  In  1789,  as 
the  rule  for  governing  proceedings  on  such  execu- 
tions, subject  to  such  alterations  as  the  courts  of 
the  United  States  may  make,  but  not  sublect  to 
the  alterations  which  have  since  taken  place  In 
tbe  state  laws  and  practice. 

Id.  (81)  260 

6.  The  statutes  of  Kentnckr  concerning  execu- 
tions, wbich  require  the  plaintltT  to  Indorse  on  the 
execution,  that  bank  notes  of  the  Bank  of  Ken- 
tucky, or  notes  of  the  Bank  of  the  Commonwealth 
of  Kentucky,  will  be  received  In  payment,  and  on 
his  refusal,  authorise  the  defendant  to  give  a  re- 
plevin bond  for  tbe  debt,  payable  In  two  years,  are 
not  applicable  to  execatlons  Issuing  on  judgments 
rendered  Iqr  tiie  courts  of  the  United  States. 

Id.  (31)  200 

6.  The  act  of  assembly  of  Kentucky  of  the  21at 
of  December,  1821,  which  prohibits  tbe  sale  of  prop- 
erty taken  under  execution,  for  less  than  three- 
fourths  of  Its  appraised  value,  without  the  consent 
of  the  owner,  does  not  apply  to  a  venditioni  expon- 
as Issued  out  of  the  Circuit  Court  for  the  district 
of  Kentucky. 

Bank  of  United  States  t.  Batotead, 

(01)  204 

T.  The  laws  of  the  United  States  authorize  the 
courts  of  the  Union  so  to  alter  the  form  of  the 
process  of  execution  used  In  the  Supreme  Courts 
of  tbe  states  of  l789,  as  to  subject  to  execution,  is- 
suing out  of  the  federal  courts,  lands  and  other 
property  not  thus  subject  by  the  state  laws  In 
force  at  that  time. 

Id.  (lb.)  264 

8.  Where  the  manager  of  a  lottery,  drawn  In  por. 
snance  of  an  ordinance  of  tbe  corporation  of  the 
city  of  WasbluKton,  gave  a  bond  to  the  corpora- 
tion, conditioned  "truly  and  Impartlellydto  ezecnte 
the  duty  and  authority  vested  In  htm  oj  the  or- 
dinance ;"  held,,  that  the  person  entitled  to  a  prise 
ticket  bad  no  right  to  bring  a  suit  for  the  prise 
■gaUut  the  manager,  upon  bis  bond.  In  the  name 
u  tbe  corporation,  without  their  consent. 

Corporation   of  Washington  t.  Toung. 

(400)  862 

0.  An  appeal  under  the  Judiciary  acts  of  1789,  c 
80,  a.  22,  and  of  1803,  c.  868  (zclti.).  prayed  for, 
and  allowed  within  five  yeara,  Is  valid,  although 
the  security  was  not  given  until  after  the  lapse  of 
five  years. 

The  Dos  Bermanos,      (806,  811)    828,  329 

10.  The  mode  of  taking  the  security,  and  the 
time  for  perfecting  It,  are  within  the  discretion 
of  the  court  below,  and  this  court  wilt  not  Interfere 
with  tbe  exercise  of  that  discretion. 

Id.  (lb.)  820 

11.  Although  a  consul  may  claim  for  "subjects 
unknown"  or  bis  nation,  yet  actual  restitution  can- 
not he  decreed  without  specific  proof  of  the  pro- 
prietary Interest. 

The  Antelope,  (66,  130)    268,  2S3 

See  Admiralty,  29,  80.  81,  32.  33,  84,  36,  87, 
88.  89,  40,  41,  42,  43,  44,  46. 
i9ee  Cbancety,  1,  2.  8.  4,  0,  7,  8.  8,  11. 

PRACTICD— 11. 

1.  Although  the  Judge  may  refuse  to  declare  the 
law  to  tbe  Jury  on  a  mere  hypotbetlcal  questloa 

ETopounded  by  tbe  counsel,  and  not  warranted  by 
he  evidence  In  the  cause,  yet,  if  he  proceeds  to 
state  the  law  upon  sucb  question,  and  states  It  ei-- 
roneon^y,  bis  opinion  may  be  revised  in  the  court 
above ;  and  If  it  be  such  as  may  have  had  an  Influ- 
ence on  tbe  Jury,  their  verdict  wilt  be  set  aside. 
Btting  V.  Tbe  Bank  of  tbe  United  SUtes, 

(60,  76}    419,  42& 

7S1 


2.  Where  the  court  la  equalb^  divided  In  oplnlois 
upon  a  writ  of  error,  the  Judgment  of  tbe  court 
below  is  to  be  affirmed. 

Id.  (78)  423 

3.  Amendments  of  tbe  pleadings  In  admiral^ 
causes  may  be  allowed  In  tbe  Appellate  Court. 

The  Mariana  Flora,         (1,  38)    405,  414 

4.  If  tbe  amendment  is  made  in  the  Circuit 
Court,  the  chnse  is  heard  and  adjudged  by  that 
court,  and  bv  this  court  (upon  appeal)  on  the  new- 
allegatlon;  out  -If  tbe  amendment  Is  allowed  by 
this  court,  the  cause  Is  remanded  to  the  Circuit 
Court  to  permit  the  amendment  to  be  made. 

Id.  (38)  414 

6.  The  decree.  In  equity,  must  be  according  to 
tbe  all«ata  as  well  as  the  probata.  There  must  be 
sufflcieni  equity  apparent  on  the  face  of  tbe  bill  to 
warrant  the  court  In  granting  the  relief  prayed: 
and  tbe  material  facts  on  which  the  plaintiff  relies 
mnst  l>e  so  distinctly  allqwd  as  to  put  tbrao  dis- 
tinctly In  Issue. 

Harding  v.  Handy,       (103,  119)    429.  434 

6.  Rules  of  pra'etlee  on  exceptions  to  the  mas- 
ter's report. 

Id.  (127)  430 

7.  In  a  suit  In  equity  brought  by  the'hetrs-at-law 
to  set  aside  a  conveyance  obtained  from  their  an- 
cestor by  fraud  and  imposition,  a  flnat  decree  for 
ttie  sale  of  tbe  property  cannot  be  pronounced  un- 
til all  the  heirs  are  brought  before  tbe  court  as. 
parties.  If  tfaey  are  within  the  Jurisdiction. 

Id.  (132)  437 

8.  If  all  the  heirs  cannot  be  brought  before  the 
conrt,  tbe  undivided  Interest  of  tnose  who  are 
made  parties  may  be  sold. 

Id.  (133)  43T 

9.  Where  a  case  is  certified  to  this  court  upon  a 
division  of  opinion  of  the  Judges  below,  and  tbe 

Cats  reserved,  upon  which  they  were  divided,  arc 
Imperfectly  stated  to  enable  this  court  to  pro- 
nounce any  opinion  upon  them,  this  court  will  nei- 
ther award  a  venire  facias  de  novo,  nor  certify  any 
opinion  to  tbe  court  below  upon  tbe  points  re- 
served, but  win  merely  certify  that  they  are  too 
Imperfect]  y  stated . 

Perkins  v.  Hart,  (237,  267)    463,  4«S 

10.  An  action  for  nuue  profits  may  be  main- 
tained by  tbe  landlord  In  fact,  who  is  in  possessloa 
of  the  land  to  means  of  bis  tenants,  and  by  hi» 
acta,  commanu,  or  eo-operatlon,  aids  In  withhold- 
ing the  possession  from  the  plalntllT.  - 

CUrac     Belnlcter     (280.  297)    474,  47S 

11.  Inconvenient  practice  of  bringing  the  whole 
erldenee.  tnstesd  m  the  fftcts  proved  oy  the  evi- 
dence, for  review,  Iwfore  this  court,  by  nlli  of  ex- 
ceptions, or  otherwise.  The  party  cannot,  by  auch 
a  practice,  take  advantage  of  any  omission  in  the 
Judge's  charge,  under  a  general  exception  to  it.  If 
he  wishes  the  instruction  of  tbe  court  to  the  Jury 
on  any  point  omitted  in  the  charge,  he  must  sug- 
gest It,  and  request  tbe  Judge's  opinion  on  It. 

Armstrong  v.  Toler,    (258,  277)    468.  478 

12.  In  examtailng  tbe  admissibility  of  testimony 
in  the  court  above,  the  party  excepting  is  to  be 
confined  to  the  specific  objection  taken  at  the  trial. 

Hinde  v.  Longvrorth,     (190,  209)    454,  460 

13.  Amendment  to  the  pleadings  are  matters  tn 
the  discretion  of  tbe  court  below.  Error  will  not 
lie  to  this  court  on  the  allowance  or  refusal  of 
sucb  amendmenta 

Chirac  v.  Belnicker,       (280,  302)    474,  470 

14.  Variances  between  tbe  writ  and  declaration 
are.  In  general,  matters  proper  for  pleas  In  abate- 
ment. 

Id.  (302)  478 

15.  Quffire,  Whether,  by  the  modem  practice  of 
tbe  courts,  variances  between  the  writ  and  decla- 
ration can  be  taken  advantage  of  by  the  defendant. 

Id.  (lb.)  470 

16.  Sucb  variances  cannot  be  taken  advantage  of 
except  upon  oyer  of  tbe  original  writ,  granted  la 
some  proper  stage  of  tbe  cause. 

Id.  (lb.)  47» 

17.  Marriage  of  the  plaintiff  pending  the  suit, 
does  not,  of  Itself,  abate  the  suit.  The  objection 
can  only  be  made  available  by  plea  In  abatement. 

Id.  (303)  47» 

18.  On  a  libel  In  personam  for  damages.  If  the 
court  decrees  that  damages  be  recovered,  and  that 
commissioners  be  appointed  to  ascertain  tbe 
amount  thereof,  no  appeal  will  lie  from  such  a  de- 
cree until  the  commissioners  have  made  their  re- 
port ;  this  not  being  a  final  decree. 

Chaee  t.  Tasquez,  (429)  611 

Wheat.  •»  10.  XI.  IS. 
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19.  It  U  not  tbe  practice  of  a  court  of  eqalty  to 
eonflrm  ao  award,  bo  far  aa  It  extends,  and  to  sap- 

Sj  omlBefone  by  decree  of  the  court;  It  eltber  en- 
rces  tbe  award  ns  It  la  made,  or  letB  It  aside  If  lo 
any  respect  defective. 

Camocban      Cbriatte,  (466)  621 

20.  Where  a  bill  is  filed  to  set  aside  an  agree- 
ment or  conveyance,  the  conveyance  cannot  be  es- 
tablished without  a  croea  bill  filed  by  the  defendant. 

Id.  (lb.)  521 

21.  Explanation  of  former  decree  of  this  eonrt. 
a  C,  ante.  Vol.  X.,  p.  es. 

The  Antelope,  (413)  608 

22.  Where  there  Is  a  Joint  Judgment  aKalnst  sev- 
eral defendants,  and  one  only  sues  oat  tne  writ  of 
error  without  Joining  the  othenu  It  Is  Irregular; 
but  If  tbe  others  refuse  to  Join  In  It,  qnare,  whether 
tbe  plaintiff  may  not  have  sommoni  and  sever- 
ance. 

Williams  r.  Bank  of  the  D.  B.  (414)  608 
28.  Where,  in  a  special  verdlet.  th«  easentlal 
(acta  are  not  distinctly  found  by  the  iury,  al- 
tboogli  there  Is  sufflelrat  evidence  to  establub  them, 
this  court  win  not  render  a  jndsment  apon  soch  an 
imperfect  qteclal  verdict,  nut  will  rmand  tbe 
cause  to  the  court  below,  wltli  directions  to  award 
a  v«nlre  facias  de  novo. 

Barnes  v.  Williams.  (415)  608 

24.  Tbe  genera)  rule  of  law,  requiring  proof  of 
the  title  of  tbe  holders  of  a  note,  may  he  modified 
by  a  role  of  eonrt,  dispensing  with  proof  of  tbe 
•xeention  of  the  note,  unless  ue  party  shall  annex 
to  his  plea  an  afBdavlt  that  tbe  note  was  not  exe- 
cuted by  Um. 

HIlia  v.  Bank  of  the  U.  B.        «8»)  614 

raAcnCE!— IS. 

X.  A  stipiilation  taken  in  an  admiralty  suit  ts  a 
anbstltute  for  the  thlnv  itself,  and  tbe  stipulators 
are  amenable  to  the  exerdse  of  all  those  powers 
which  the  court  could  enforce  If  the  thing  Itself 
were  still  In  Its  custody. 

The  Palmyra,  (1,  10)    581,  684 

2.  In  every  case  of  a  proceeding  (or  condem- 
nation, upon  captures  made  by  the  public  ships  of 
war  of  the  United  Statea.  whether  as  o(  prise 
strictly  Jure  belli,  or  under  statutes  of  CoGgress  In 
the  nature  of  prlxe  ordinances,  the  proceedluga  are 
In  the  name  of  tbe  United  States,  who  prosecute 
for  themselves  as  well  as  the  captors,  and  tbe  lat- 
ter cannot  control  tiie  proosedlngs. 

Id.  (11)  584 

3.  The  strictness  o(  technical  common  law  forms 
is  not  Indispensable  In  proceedings  In  rem  In  the 
admiralty.  In  general.  In  a  libel  for  a  forfeiture, 
it  la  sufnclent  to  allege  the  offoise  In  the  words  of 
the  statute. 

Id.  (18)  635 

4.  A  prevlOQS  prosecution  In  personam  against 
the  offenders,  la  not  necesBsry,  under  tbe  piracy 
act,  to  found  the  proceeding  In  rem  against 
the  captured  property. 

Id.  (14)  536 

6.  Where  an  objection  to  tbe  testimony  of  the 
seising  olBcer  Is  waived  In  the  court  below,  an  ob- 
jection to  It  on  the  ground  of  Interest  cannot  be 
made  on  appeal. 

Id.  (18)  536 

6.  Where  the  burthen  of  proof  of  certain  specific 
defenses  set  up  by  tbe  defendant  Is  on  bim,  and  tbe 
evidence  presents  contested  (acts,  an  absolute 
direction  from  the  court  that  the  matters  produced 
and  read  In  evidence  on  the  part  of  tbe  defendant 
were  sufnclent  In  law  to  maintain  tbe  Issue  on  his 

Ssrt,  and  that  the  Jnry  ought  to  render  tbelr  ver- 
let  In  favor  of  the  defendant.  Is  erroneous ;  and  a 
judgment  rendered  upon  a  verdict  purporting  to 
nave  been  given  under  such  a  charee  will  be  re- 
versed, altboueh  the  record  was  made  up  ss  upon 
a  bill  of  exceptions  taken  at  a  trial  before  the  Jury 
upon  the  matters  In  Issue,  no  such  trial  ever  having 
taken  place,  and  the  case  having  assumed  that 
shape  by  tbe  agreement  of  the  partio.  In  order  to 
ttake  tbe  opinion  of  the  eonrt  upon  certain  ques- 
tions of  law. 

United  States  v.  Tltlotson.         (180)  693 

7.  Tbis  court  cannot  take  Jurisdiction  of  a  ques- 
tion on  which  the  opinions  of  the  Judaea  of  the 
Circuit  Court  are  opposed,  where  the  division  of 
opinions  arises  upon  some  proceeding  subsequent 
to  the  declfilon  of  the  cause  In  that  coort. 

Devereaux  v.  Marr,  (212)  605 

8.  The  opinion  of  the  court,  or  the  reasons  given 
|or  its  Judgment  (nnleas  in  the  ease  of  Instructions 
to  the  Jury,  spread  upon  the  record  by  a  Ull  of  ex- 
9  Ii.  ed. 


ceptlons),  form  no  part  of  the  record,  within  the 
meaning  of  the  above  26th  section.  Nor  are  tluy~ 
made  a  part  of  the  record  by  the  local  law  of  a 
state,  requiring  tbe  Judges  to  file  their  opinions  In 
writing  among  the  papers  In  the  cause. 

Williams  V.  Rorrls,  (117,  119)  571 

0.  No  orders  In  the  state  court,  after  the  removal 
of  tbe  record  Into  this  court  (not  made  by  way  of 
amendment,  but  Introducing  new  matter),  can  bo 
brouebt  Into  the  record  here.  Tha  cause  muat  be- 
beard  and  determined  upon  the  record  as  It  stood 
when  removed. 

Id.  (120)  672 

10.  Tbe  Juti^ment  of  tbe  highest  court  of  law  or 
a  state,  deciding  In  favor  of  the  validity  of  a  stat- 
ute of  a  state,  drawn  In  question  on  the  ground  of 
its  being  repugnant  to  the  constitution  of  the  Unit- 
ed States,  Is  not  a  final  Judgment  within  the  25tbi 
section  of  the  Judiciary  act  of  1789,  ch.  20,  it  the- 
suit  has  been  remanded  to  the  Inferior  state  court 
where  It  originated,  for  farther  proceedings  accord- 
ing to  law. 

Winn  V.  Jackson,  (186)  67T 

11.  Objections  to  the  form  and  aufflciency  of  the- 
Indlctment  may.  In  the  discretion  of  the  court,  be- 
dlacussed,  and  decided,  daring  the  trial  before  the- 

(ury ;  bat,  generally  apeaking,  they  ought  regular- 
7  to  be  considered  only  opon  a  motion  to  qnaab 
tbe  indictment,  or  in  arrest  of  Judgment,  or  on 
demurrer. 

United  States  t.  Gooding, 

(4UU.  478)    698,  69»* 

12.  In  criminal  proceedings,  tbe  onus  probandl 
rests  ujiMn  the  proaeentor,  nnless  a  different  pro- 
vision is  expmuy  made  by  statute. 

Id.  (471)  696- 

18.  Where  two  or  more  persons  are  Jointly 
charged  In  the  same  Indictment  with  a  capital  of- 
fense, they  have  not  a  right,  by  law,  to  be  tried 
separaely,  without  tbe  consent  of  the  proseeatorp 
but  such  separste  trial  Is  a  matter  to  be  allowed  iB- 
tbe  discretion  of  the  court. 

Unled  States  v.  Uarchant,        (480)  T00> 
14.  No  Judgment  or  decree  can  be  rendered  di- 
rectly against  the  United  States  for  costs  and  ex- 
pen  sea . 

Tbe  Antelope,  (546,  KtO)    723,  725 

16.  The  fees  and  compensation  to  the  marshal, 
where  the  government  Is  a  party  to  the  suit,  anff 
his  fees  or  cmnpensatlon  are  cbar«eahle  to  the 
United  States,  are  to  be  oald  out  of  the  treasory, 
upon  a  certificate  of  the  aneant,  to  be  maoe- 
by  the  eonrt,  or  one  of  ttie  Jndgw. 

Id.  (660)  726 

16.  An  injunction  out  of  the  Clrenit  Court,  to- 
stay  proceedings  on  a  Judgment  at  law  in  that 
court,  may  Issue,  notwithstanding  the  pendMi^  of* 
a  writ  of  error  on  the  Jodnnoit  In  this  court. 

Parker  v.  Jadges  of  ttie  Circuit  Court 
of  Maryland,  (661)  729- 

17.  An  injunction  issued  by  order  of  the  dis- 
trict Judge,  expires  at  the  next  term  ot  the  eonrt. 
unless  continued  by  the  court ;  but  the  denial  of 
several  successive  motions  to  dissolve  the  in- 
junction, may,  under  circumstances,  be  considered 
as  equivalent  to  an  order  for  renewing  If. 

Id.  (6641  780- 

18.  The  ball  la  fixed  by  the  death  of  the  prin- 
cipal after  the  return  of  tbe  ca.  sa.  and  before 
return  of  the  scire  faclns ;  and  the  bnll  is  not  en- 
titled to  an  exoneretur  in  such  a  case. 

Davidson  v.  Taylor,  (604)  748 

See  Admiralty. 
Bee  Devise,  7. 

PRIZE— 9. 

1.  Case  of  capture  by  an  nrmed  vessel,  fitted  out 
in  the  ports  of  tbe  United  States,  In  breach  of  the 
neutrality  acts.  Claim  by  an  alleged  bona  ltdd  pur- 
chaser In  a  foreign  port  rejected,  and  restltutlOD 
decreed  to  the  original  owners. 

Tbe  Fanny,  (668)  184 

2.  A  bonn  fldel  purchaser,  without  notice.  In. 
Bucb  case,  is  entitled  to  be  re-lmbumed  tbe  frelirht 
wblcb  be  may  have  paid  apon  tbe  captured  goods;: 
and  the  Innocent  neutral  carrier  of  such  goods, 
the  same  having  been  transshipped  in  a  foreign 
port,  is  entitled  to  freight  out  oi  tile  goods. 

Id.  1871)  187' 

Bee  Admiralty,  87,  88,  89.  40. 

PBIZB— 10. 

1.  Selznrea  made,  Jure  belli,  by  non-eommts- 
doned  captors,  are  made  for  the  government,  and 
no  title  01  prise  can  be  derived  but  from  the  prize 
acta. 

The  Dm  Hermanos,      (806,  810)    828,  829- 
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8.  A  non-commtHloned  captor  can  only  proceed 
Id  tbe  prfsc  court  as  for  aalvage,  tbo  amonnt  of 
which  fi  dlMretlonary. 

Tbe  Doa  Hermanos.      (806.  810)    828,  820 

8.  The  appellate  conrt  will  not  Interfere  in 
tbe  ezercUe  of  this  dlaerettoa,  aa  to  the  amount 
■of  talvage  allowed,  unlesa  Id  a  very  clear  case  of 
mlatake. 

Id.  (lb.)  820 

See  Admiral^  1,  2,  8,  4.  S,  6.  T.  8,  9,  20.  30, 
Jll,  82,  88.  84.  M.  '  ^    '  ' 

PRIZE— 11. 

1.  In  prite  proceedings,  amendmenta  are  made 
In  tbe  Appellate  Court,  either  as  to  tbe  form  or 
rabatance,  as  by  filing  a  new  article  to  tbe  libel ; 
tiie  parties  being  permitted,  whenever  public  Jus- 
tlce  and  the  merits  require  It,  to  Introduce  new 
■•llenttons  and  new  proofs. 

The  Marlanna  Flora,       (1.  38)    405,  414 

2.  If  the  amendment  Is  made  In  the  Circuit 
'Court,  tbe  cause  Is  heard  and  adjudicated  by  that 
Court,  and  by  this  court  (upon  appeal)  on  tbe 
new  allegation :  but  If  tbe  amendment  is  allowed 
by  this  court,  tbe  cause  Is  remanded  to  the  Circuit 
Court,  with  directions  to  permit  tbe  amendment  to 
be  made. 

Id.  (38)  414 

8.  Pirates  may  be  lawfully  captured  by  the  pub- 
lic or  nrivate  ships  of  any  nation,  In  peace  or  In 
war;  for  they  are  the  common  enemies  of  man- 
kind, and,  as  such,  are  liable  to  the  extreme  rights 
.«f  war. 

Id.  (40)  414 

4.  The  right  of  visitation  and  search  does  not 
exist  in  time  of  peace;  but  ships  of  war,  sailing 
under  tbe  authority  of  their  government  In  time 
of  peace,  have  a  right  to  approach  other  vessels  at 
sea  for  the  purpose  of  ascertainlnK  their  real  char- 
acters, BO  far  as  the  same  can  be  done  without  the 
-exercise  of  tbe  right  of  visitation  and  search. 

Id.  (43)  415 

6.  No  vessel  is  bound  to  await  tbe  approach  of 
-armed  ships  upon  such  circumstances:  .but  such 
Teasel  cannot  lawfolly  prevent  their  approach,  by 
the  nae  of  force,  apon  the  mere  lasplclon  of  dan- 
ger. 

Id.  (40)  414 

6.  Where  an  aggression  was  committed  by  a  for- 
-elgn  armed  merchant  vessel,  on  a  public  ship  of 
the  United  States,  under  tbe  above  circumstances, 
and  a  combat  pnsued  under  mutual  misapprehen- 
sion and  mistake,  the  commander  of  the  public 
iblp  was  held  exempt  from  costs  and  damages  for 
subduing,  seizing,  and  bringing  In  for  adjudica- 
tion. Into  a  port  of  thla  coontry,  the  offending  ves- 

Id.  (60)  416 

T.  ITnder  tbe  act  of  tbe  Sd  of  Uareh.  1810.  c.  T5. 

an  attack  made  upon  a  vessel  of  the  United  States, 

by  an  armed  vessel,  with  the  avowed  Jntentlon  of 

elling  tbe  approacb  of  the  former,  or  of  cnp- 

t  or  deatroylng  ber.  upon  s  mtstaken  sapposl- 

that  ahe  waa  a  plratfeal  cmlser,  and  wfthoot 

;a  piratical  or  telonloaa  Intent,  or  tbe  purpose  of 

wanton  plunder,  la  not  a  piratical  aggression. 
Id.  r  —  ^gpj 

8.  Nor  Is  an  armed  ship,  captured  under  such 
-circumstances,  liable  to  conflscatlon  as  for  a  hos- 
tile aggression  under  the  general  law  of  nations. 

Id.  (40)  414 

9.  Although  the  general  rule  of  law  subjects 
property  taken  In  delicto  to  tbe  penalty  of  con- 
fiscation for  gross  violstions  of  tbe  law  of  nations 
on  the  high  seas,  yet  It  cannot  be  applied  Indis- 
criminately to  every  offense  of  this  nature,  without 
regard  to  the  clrcnniataneeB  of  mitigation  or  ex- 

■cnse. 

Id.  (lb.)  414 

10.  How  far  the  practice  of  afflrmtng-  the  flag 
-with  a  gnn  Is  a  part  of  the  oniveraal  law  of 
-nations. 

Id.  (48)  416 

It.  Rule  as  to  damages  for  illegal  detention  on 
■  captures  Jure  belli. 

Id.  (54)  417 

12.  Application  of  tbe  rule  In  Hie  ease  of  The 
Louis,  2  Dods.  Adm.  Rep.  210. 

Id.  (55)  418 

18.  Concurrent  Jurisdiction  of  the  country  of 
-■the  captors,  and  of  the  captured.  In  eases  of  sels- 
ure  In  time  of  peace,  w  for  a  hoatlle  or  piratical 
Miggresslon. 

Id.  (M)  418 
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14.  Tbe  BOtetal  mle,  that  the  act  of  the  naatec 
doca  not  Und  the  Innocent  owner  of  the  cargo,  is 
liable  to  exceptions. 

Id.  (67)  418 

16.  Thus,  where  the  master  Is  also  agent  of  the 
cargo,  or  the  ship  and  cargo  belong  to  the  saoie 
person,  It  seema  a  distinction  arises. 

Id.  (lb.)  418 

16.  Qoestlon  of  damages  for  personal  injnrles  to 
captured  crew,  not  before  this  court  upon  appeal, 
as  en  Incident  to  the  principal  cause,  the  de<»ilo» 
being  agalnet  their  claim,  and  no  appeal  taken  hj 
them. 

Id.  (68)  418 

17.  Passage  from  Alberlcos  Gentllls  (HIspanlea 
Advocationis),  translation  of.  containing  the  case 
of  an  Bngllsh  ship  captured  by  a  Tuscan,  and  con- 
demned for  an  alleged  hostile  aggression. 

Id.    Note  8.  (16)  408 

18.  Cases  respecting  damages  for  Illegal  capture 
and  detention  collected  and  classified. 

Id.   Not*  4.  <31)  410 


REMISSION— la 
See  Admiralty.  14,  16. 


SALE— 11. 

See  Contract,  1.  2,  5,  6,  7,  8,  9,  10. 
See  Local  Laws,  13. 

SALE— 12. 

1.  Upon  a  Bale  with  a  warranty  of  soundness,  or 
where,  by  -the  special  terms  of  tbe  contract,  the 
vendee  la  at  liberty  to  return  the  article  sold,  an 
offer  to  return  It  Is  equivalent  to  an  offer  ac- 
cepted by  the  vendor,  and  tbe  contract  being 
thereby  rescinded,  It  la  a  defense  to  an  action  for 
tbe  purchase  money,  brought  the  vendor,  and 
will  entitle  the  vendee  to  recover  It  back  If  It  baa 
been  paid. 

Thornton  v.  Wynn,       (183, 189)    695,  507 

2.  So,  If  the  sale  Is  absolute,  and  the  vendor 
afterwards  consents  unconditionally  to  take  bacl^ 
the  article,  the  conseauences  are  the  same. 

Id.  (lb.)    S95,  697 

8.  But  If  the  sale  be  absolute,  and  there  be  no 
subsequent  consent  to  take  back  tbe  article,  the 
contract  remains  open,  and  the  vendee  must  resort 
to  his  action  upon  the  warranty,  unlesa  It  be 
proved  that  the  vendor  knew  of  the  unsoundness 
of  the  article,  and  tbe  vendee  tendered  a  return  of 
It  within  a  reasonable  time.  _ 

Id.  (lb.)    598,  697 

4.  Question  as  to  the  sulflclency  of  a  notice  of 
sale  of  real  property  under  a  deed  of  tmst. 

Newman  v.  Jackson,  (571)  782 

5.  No  particular  form  of  such  a  notice  Is  pre- 
scribed by  law ;  It  Is  snfflclent  If  the  description 
of  tbe  land  Is  reasonablir  certain,  ao  as  to  Inform 
tbe  public  of  the  property  to  be  sold. 

Id.  (lb.)  782 

8ALTA0B— 10. 

See  Prise.  S. 

SEAMEN— 10. 
See  Admiralty,  24,  26,  26,  27,  28. 

SHIPPING— 11. 

See  Prise,  14. 

SLAVE  TRADE— 10. 

Caaaa  concerning,  collected  In  Appendix,   

<40)  S8S 

STATUTES  OF  OBOBOIA— 11. 
See  Local  Law,  17,  18. 

STATUTES  OF  KENTUCKY— la 
See  Practice.  5,  6. 
See  Usury,  8.  4. 
See  Local  Law,  1,  2. 

STATUTES  OF  KENTUCKY— 11. 
See  Local  Law.  10.  11,  IS,  19,  20. 

STATUTES  OF  LOUISIANA— 10. 

See  Admiralty,  21. 
See  Inaurance,  8. 

Wheat.  t»  10.  11,  19. 
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STATUTES  OP  MABtLAMD— 10. 
Mm  Local  Lav.  6. 

8TATDTBS  OP  If ARTLANP— 11. 
Bee  Local  Law,  1,  2,  S,  4.  5. 

8TATDTBB  OF  HISSOIHtl— 12. 
Bee  Uen. 

STATUTES  OF  MBW  TOBK— 12. 

See  Local  Law.  3,  4. 
flee  Devise,  1,  2,  8. 

STATUTES  OF  MOBTH  CAROLIMA— 12. 

See  Local  Law,  1,  2. 

STATDTBS  OF  OHIO— 11. 

See  Local  Imw,  6. 

STATUTES  OF  RHODE  ISLAND— 10. 

See  UniT7- 

8TATUTBB  OF  TBNMESBEB— 10. 

See  Local  Law,  T. 

STATUTES  OF  TENNESSBB-^1. 

Set  Local  Law,  9,  18,  14,  IS.  19. 

BTATDTES  OF  TIBGINIA— 11. 

See  Local  Law,  T,  8.  9,  10,  11. 

STATUTES  OF  VIBOINIA— 12. 

See  Local  Law.  8,  9. 

8UBBTY— 9. 

1.  The  contract  of  a  ■nrety  la  to  be  construed 
fttrictly,  and  la  not  to  be  extended  bercnd  the  fair 
•cope  of  Its  terms. 

Miller  V.  Stewart,  (680)  189 

2.  Where  a  bond  was  glren,  conditioned  for  tbe 
faithful  performance  of  tne  duties  of  the  office  of 
deputy-collector  of  direct  taxes  for  eight  certain 
townships,  and  the  Instrument  of  the  appointment, 
referred  to  In  the  bond,  was  afterwards  altered,  so 
as  to  extend  to  another  township,  without  the  con- 
sent of  tbe  sureties ;  Held,  that  toe  surety  waa  dls- 
cbanred  from  hla  reaponnblUtr  for  moiuiTi  mbae- 
Quently  collected  hw  hla  prlnapal. 

Id.  (704)  195 

3.  A  bond,  stTcn  on  the  4th  of  December,  1818, 
for  the  faitbfDl  discharge  of  the  duties  of  hla  office, 
bj  a  collector  of  direct  taxes  and  internal  duties, 
appointed  (onder  the  act  of  the  22d  of  July,  1618, 
c.  16)  by  the  President,  on  the  lltli  of  November, 
1813,  to  hold  his  office  until  tbe  end  of  the  next 
■PssloD  of  the  aenate,  and  no  longer,  and  subae- 
qaently  appointed  br  tlie  President,  with  the  ad- 
Tice  and  coneent  of  Uio  senate,  on  the  24tfa  of 
Jaoaary,  1814,  {■  to  be  restricted  (as  to  the 
liability  of  the  sureties)  to  the  duties  and  obll^- 
tlona  created  br  the  coIleeUoD  acts  passed  ime- 
cedent  to  tfie  date  of  the  bond. 

United  Btatei  v.  KlrkpatrliA, 

(720,  780)    199,  202 

4.  nie  weoDd  commission.  Issued  under  the  ap- 
pointment, with  tbe  advice  and  consent  of  tbe  sen- 
ate, operates  a  revocation  of  tbe  first  eommlsirion, 
Issuetf  under  tlw  appointment  by  the  Prealdeal 
whleb  was  to  ecmtlnne  until  the  end  of  tlie  nen 
aesslon  of  tbe  eenata.  and  no  longer;  and  tbe  lia- 
bility of  the  snretlca  In  the  bond  did  not  extend 
beytmd  tbe  duration  of  the  fimt  commission. 

Id.  (784)  20S 

5.  In  general,  laehet  Is  not  imputable  to  the  gov- 
•mment ;  and  where  the  laws  vequlre  quarterly  or 
other  periodical  accounts  and  asnleiaiaDts,  a  mere 
emission  to  bring  a  suit,  npoa  the  imleet  of  tbe 
l^og^r  agent  to  account,  wU  Mt  dUMbaioa  bis 

Id.  (786)  208 

6.  The  case  of  The  People  v.  Janeen,  9  Jobila. 
Bep.  882,  distinguished;  and,  so  far  as  It  c«i- 
fllets  with  the  present  ease,  overrtiled. 

Id.  (787)  208 

«  Z(.  ed. 


SURETT— 11. 

1.  The  cnse  of  The  United  States  t.  Klrkpstric^ 
9  Wheat.  Rep.  720,  revised.  Its  authority  con- 
firmed, and  applied  to  tbe  present  case. 

The  U.  S.  V.  Vanzandt, 

(184,  187)  .  448,  449 

2.  An  omission  nf  the  proper  officer  to  reoall  n 
delinquent  paymaster  under  the  Injunctions  of 
tbe  4th  section  of  the  act  of  the  24th  of  April, 
1810.  c  09,  does  not  dlBctaarge  his  surety. 

Id.  (188)  450 

8.  The  provisions  requiring  the  delinquent  pay- 
master to  be  recalled,  and  a  new  appointment  to 
be  made  in  his  place,  are  merely  directory,  and  In- 
tended for  the  security  of  tbe  irovemment,  but 
form  no  part  of  tbe  contract  wltb  the  surety. 

Id.  (1S9)  450 

4.  The  statute  not  removing  from  office  the  de- 
linquent paymaster.  Ipso  facto,  but  only  making  It 
tbe  dnbr  of  tbe  proper  officer  to  remove  him,  the 
circumstance  of  new  funds  Ijelng  placed  In  his 
bands  after  his  delinquency,  does  not  discharge 
the  surety. 

Id.  (188.  190.  191)  451 

SURETY— 12. 

1.  The  act  of  May  IStb,  1820.  ch.  625,  s.  2, 
which  requires  new  sureties  to  be  elven  by  certain 
public  oflicerB  on  or  before  the  30th  of  Septemlter, 
1S20,  does  not  expressly,  or  by  Implication,  dis- 
charge the  former  sureties  from  their  liability. 

The  U.  8.  V.  Nlcholl,         (605,  508)  709 

2.  The  sureties  are  not  responsible  for  moneys 
placed  by  the  government  In  the  hands  of  the  prin- 
cipal, after  the  legal  termination  of  his  office;  hut 
they  are  responslule  for  moneys  which  came  Into 
his  bands  while  in  office,  and  which  he  subsequent- 
ly failed  to  account  for  and  pay  over. 

Id.  (509)  710 

3.  In  general,  laches  Is  not  Imputable  to  the  gov- 
ernment. But,  quffire,  whether,  In  case  there  Is  an 
express  agreement  between  the  government  and  the 

tirlnclpal,  giving  time  to  the  latter,  and  suspend- 
ng  the  right  of  tbe  former  to  sue,  tne  sureties  are 
not  discharged,  aa  in  a  similar  case  betweoi  priv- 
ate iDdivIduals. 

Id.  (510)  710 

4.  A  mere  proposition  to  ^ve  time,  and  snapend 
the  right  to  sue,  upon  certain  conditions  and  con- 
tingencies, which  are  not  proved  to  have  been 
complied  wltb,  or  to  have  happened,  will  not  dis- 
charge tbe  sureties. 

Id.  (lb.)  710 

5.  The  cases  of  The  United  States  v.  Klrkpat- 
rlck,  9  Wheat.  Ren.  920,  and  The  United  States 
V.  Vansandt,  11  WtaeaL  Rep.  184,  applied  to  tbe 
determination  of  the  above  ease. 

Id.  (509)  710 

0.  A.  W.  U*0.  save  a  bond  to  the  Bank  of  the 
United  States,  with  sureties,  conditioned  for  the 
faithful  performance  of  tbe  duties  of  tbe  office  of 
cashier  of  one  of  tbe  offices  of  discount  and  deposit 
during  the  term  he  should  hold  that  office.  Tbe 
president  and  directors  of  the  bank  having  dis- 
covered that  be  bad  been  guilty  of  a  gross  breach 
of  trust,  passed  a  resolution,  at  Philadelphia,  on 
tbe  273i  of  October.  1820,  "that  A.  W.  M*Q., 
cashier,  etc.,  be,  and  he  Is  hereby  suspended  from 
office,  till  tbe  further  pleasure  of  the  board  be 
known:"  and  another  resolution,  "that  the  presi- 
dent of  the  office  at  Mtddletown  be  authorized  and 
requested  to  receive  Into  his  care,  from  A.  W.  M'G., 
tbe  cashier,  the  cash,  bills  discounted,  books, 
papers,  and  other  property  In  said  office,  and  to 
take  such  measures  for  having  the  duties  of  cashier 
discharged  as  he  may  deem  expedient."  These 
resolutions  were  Immediately  transmitted  by  mall 
to  the  president  of  the  office  at  Mlddletown,  who 
received  them  on  the  morning  of  Sunday,  the  29th 
of  the  same  month,  but  did  not  communicate  them 
to  the  cashier,  nor  carry  them  into  effect,  until 
tbe  afternoon  of  tbe  80tn,  between  four  and  five 
o'clock :  Held,  that  the  sureties  continued  liable 
for  his  defoults  nntll  that  time. 

M'aill  V.  Bank  of  the  United  States, 

(Bli)  no 

7.  On  such  a  bond,  the  re co Very  against  the 
sureties  Is  limited  to  uie  penalty. 

Id.  (lb.)  no 

8.  Partial  payments  having  been  made  1^  the 
sureties  (subject  to  all  quesHoos),  the  apptlcatloo 
of  these  payments  was  made  by  deducting  them 
from  the  penalty  of  the  bond,  and  allowing  Interest 
on  the  balance  thus  resulting,  from  the  commence- 
ment of  the  suit,  there  having  been  no  prevlons 

SO  ^         \  799 
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demand  of  tbe  pnaltj,  or  acknowledgment  that 
tbe  wbole  wai  an*. 

Id.  (514>  711 

S.  Bat  Interest  was  refosed  to  the  saretlea  on 
tbe  paymenU. 

10.  (616  >  712 

10.  An  afreement  between  the  creditor  and  prin- 
cipal debtor  tor  delay,  or  otherwise  chaaglnK  tbe 
nature  of  tbe  contract  to  tbe  prejudice  of  tbe 
surety.  In  order  to  discbarse  the  latter,  mast  be  an 
agreement  havlnK  a  safflclent  eonsldeimtlon,  and 
Undlns  In  law  npon  tbe  parties. 

VLemore  T.  Powetl.     (SS4.  BB6)    TH,  727 
See  Ooarantee. 


See  Allen. 


See  Allen. 


TREATY — 9. 


TRBATT— 10. 


TREATY— 13. 


1.  A  grant  ma<h-  hy  the  Drltlsh  Governor  of 
Florida,  after  Ilic  <ii>clarutlr>n  of  iDdopendenee, 
wlthlD  the  territory  lylnK  lietween  tlie  ^llsslBslppl 
and  Iho  Chntiihouchee  rlverH.  nnd  between  the  'Mat 
degree  of  nortb  latitude,  nnd  a  line  drawn  from 
the  montb  of  the  Tazoo  river  due  east  to  the  Chnt- 
ateucbee,  la  Invalid  as  the  foundation  of  title  In 
OS  courts  of  tbe  United  States. 

Harcourt  v.  Gallliird.  (5231  716 

2.  Spaulsb  grants  made  after  tbe  treaty  of  peace 
of  1782,  between  the  United  StBtes  and  Great  Hilt- 
aln,  within  the  territory  east  of  the  river  Mlasla- 
Blppt.  and  north  of  a  line  drawn  from  that  river  at 
tbe  Slst  degree  of  north  latitude,  east  to  the  mid- 
dle of  tbe  river  Apalacblcola.  bare  no  Intrinsic 
Talidlty.  and  tha  biriders  wwt  dapwd  f»r  their 
titles  exclaslreir  on  tb9  laws  oF  the  TTnlted 
States. 

Henderson  v.  Poindexter*s  Lessee, 

(5S1)  718 

8.  No  Spanish  grant,  made  white  tbe  coantir 
was  wrongfully  occupied  by  Spain,  can  be  valid, 
unless  It  was  conflnned  by  tbe  compact  between 
the  United  States  and  the  state  of  Georgia,  of  the 
24th  of  April,  1802,  or  baa  been  laid  before  tbe 
board  of  commissioners  constituted  by  tbe  act  of 
Coneresa  of  tbe  3d  of  March,  1808,  ch.  340,  and 
of  March  2Tth,  1804,  ch.  4U. 

Id.  (lb.)  718 

TS« 


1TBDRT— lib 

1.  In  a  contract  for  the  loan  of  money,  tbe  law 
of  the  place  where  tbe  contract  ts  made  Is  to  gov- 
ern :  and  It  Is  Immsterlal  that  the  loan  was  to  be 
secured  by  a  mortgage  on  lands  In  another  state. 

DeWolf'T.  .hthnsott.     (887.  883  )    843,  847 

2.  In  such  a  case,  tbe  ttatntea  of  nsnry  of  the 
state  wbere  tbe  contract  waa  made,  and  not  those 
of  the  state  where  It  is  secured  by  mortgage,  are 
to  govern  it,  nnleas  there  be  some  other  elrenm- 
stance  to  show  that  tbe  parties  bad  In  view  tbe 
laws  of  the  latter  state. 

Id.  (lb.)    848,  347 

8.  Altboui^  a  contract  be  nsnrlous  In  Its  incep- 
tion, a  snbseqnent  agreement  to  free  it  from  the 
taint  of  uflory,  wtll  raider   It  valid. 

Id.  (392)  340 

4.  The  parchaser  of  an  equity  of  redemption  can- 
not set  up  nsury  as  a  defense  to  a  bill  brought  by 
the  mortgagee  for  a  forecfoaore,  especially  If  the 
mortgaxeor  has  himself  waived  the  defense. 

Id.  (393)  34» 

6.  Under  a  usury  law  which  does  not  avoid  the 
securities,  but  only  forbids  the  takiog  a  greater  In- 
terest than  six  per  centum  per  annum,  a  eoart  ot 
equity  will  not  refuse  Its  aid  to  recover  the  prln- 

Id.  (lb.)  84» 


TARIANCB— 11. 
See  Pleading,  2. 

VISITATION  AND  SBABCH— 11. 
See  Frlae,  4,  B.  6. 


WARRANTT— 10. 


See  Insurance. 


WILL— 12. 


1.  A  testamentary  paper  executed  In  a  foreign 
country  so  as  to  give  it  the  effect  of  a  last  will  and 
teatament  by  tbe  foreign  law,  cannot  be  made  tbe 
foundation  of  a  suit  for  a  legacy  In  a  court  of 
equity  in  this  country,  until  it  has  recrlvod  probate 
bere  In  the  proper  court  bavlug  the  peculiar  jorla- 
diction  of  tbe  probate  of  wHia,  and  otbcr  testa- 
mentary matters,  v 

Armstrong  t.   Lear,  (169)  689 

See  DsTlse. 

Wheat,      10,  11,  19. 
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